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[Cases  in  wliicfa  rehearings  liave  been  denied,  without  the  rendition  of  a  written  opinion^  since 
the  publication  of  the  original  opinions  in  previous  Tolumes  of  this  R«porter  J 
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PORD  V.  STROUD. 

(Sopmne  Court  of  North  Carolina.    March  24, 
1009.) 

2.  TBIAI.   (I   164^)— NONBUIT-BFFXGfT  ow  Mo* 

noH. 

A  motion  by  defendant  for  nonanit  at  the 
doK  of  plainUn  testimony  admita  hia  testi- 
mony to  be  tme. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diff.  I  872;   Dec.  Dig.  |  164.^ J 
2.  Fbauds,    Statdtb  of  (|   71*)— PubohasIi 

OF  LAND— VAUDnr  OF  Paboi.  Contbagt. 
A  parol  contract  for  the  purchase  of  land 
ia  Toid. 

[E^.  Note.— For  other  cases,  see  Fraads,  Stat- 
nte  of,  Cent  Dig.  I  118;   Dec  Dig.  I  Tl.*] 
8.  Frauds,  Statute  of  (|  138*)  — Bffeot  — 

CORTBACTB  IlCPUED  ON   FABT  PBBFOBMAHOI 
— RSOOVBBT  OF  MONCT  PAID. 

Where  plaintiff  paid  defendant  a  part  of 
tile  price  under  an  onil  contract  .to  convey  and 
entered  upon  the  land  and  made  improvements 
thereon,  but  defendant  did  not  convey  because  of 
his  failure  to  complete  hia  own  title  thereto, 
plaintiff  could  recover  the  amount  paid  and  com- 
pensation for  his  improvements  to  the  extent  of 
the  increased  value  of  the  property,  less  his  prof- 
its while  in  possession,  even  though  defendant 
denied  the  validity  of  tiie  contract 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of»  Cent  Dig.  U  828»  838;    Dec  Dig.  I 

4.  Vkhdob  aud  Pubouaseb  (i  210*)— Rights 

OF  Thibd  Pabtt. 

Where  plaintiff  purchased  part  of  land 
from  defendant  which  the  latter  had  agreed  to 
purchase  from  another,  plaintiff  was  under  no 
obligation  to  defendant's  vendor,  and  hence  a 
contention  that  plaintiff  should  have  tendered 
the  latter  the  price  of  all  of  the  land  he  sold 
defendant  in  oraer  to  entitle  plaintiff  to  a  con- 
veyance of  that  actually  purchased  from  de- 
fendant was  untenable. 

[Ed.  Note.— For  other  casea.  see  Vendor  and 
Purchaser,  Cent  Dig.  I  452 ;  Dec.  Dig.  I  215.*] 

fi.  Tkndkb  (I  16*)— Sufficibnct— Excuse  fob 

FAII.UBB  TO  PbODUCB  ACTUAL  CASH. 

In  an  action  to  recover  money  paid  under 
a  parol  contract  to  convey  because  of  defend- 
ant's failure  to  complete  his  own  titie  by  com- 
plying with  his  contract  with  his  own  vendor, 
if  plaintiff  offered  to  comply  with  his  contract 
with  defendant  and  tendered  the  latter's  ven- 
dor the  price  of  the  land,  which  he  refused  to 
receive  unless  plaintiff  would  take  and  pay  for 
more  land  than  he  had  agreed  with  defendant 
to  purchase,  it  waa  not  necessary  for  plaintiff 
to  tender  the  actual  cash  to  defendant's  vendor. 
FEd.  Note.— For  other  cases,  see  Tender,  Cent. 
Dig.  S  53 ;    Dec  Dig.  |  18.*] 


8.  Afpbai.  aud  Bbbob  (|  928*)— Pbebuicp- 
TioNs— Facts  Not  Contained  in  Recobd— 

INSTBUCTIONS. 

That  part  of  the  charge  not  contained  in 
the  record  is  presumed  to  be  correct  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eirror,  Cent  Dig.  19  8749,  3750;  Dec  Dig.  I 
92a*] 

7.  Yendob  and  Pubohasbb  (f  341*)— Recov- 
ery BT  Pubchaseb  of  Monet  Paid— Sub- 
mission OF  Issues. 

In  an  action  to  recover  partial  payments 
made  under  an  oral  contract  to  convey,  aa  well 
as  the  value  of  improvemente  made  while  in 
possession,  issues  submitted  held  to  cover  the 
matter  in  controversy. 

[Ed.  Note.- For  other  cases,  see  Vendor  and 
Pu^.^.  cent.  Dig.  I  lOlB;    Dea  Di|.   I 

Appeal  from  Superior  Court,  Columbus 
County;   Lyon,  Judge. 

Action  by. Charles  Ford  against  A.  Stroud. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Plaintiff  sues  for  the  recoyery  of  money 
paid  defendant  on  account  of  the  purchase 
money  of  a  tract  of  land  under  a  parol  con- 
tract to  purchase,  and  for  compensation  for 
improvements  put  upon  the  land  while  in 
possession  under  the  contract  He  seta  out 
in  his  complaint  the  contract,  alleges  the 
payment  of  the  money,  and  that  he  put  the 
improvements  on  the  land,  and  the  refusal 
of  defendant  to  make  a  deed.  Defendant 
does  not  specifically  deny  tiiese  allegations, 
but  sets  up  new  matter,  by  way  of  avoidance, 
etc.  Plaintiff  testified:  That  defendant  pro- 
posed to  sell  him  the  land,  and  he  agreed  to 
buy  it  for  |750.  He  paid  defendant  |200  on 
account  of  the  purchase  money  and  went  into 
possession.  The  contract  was  not  reduced  to 
writing.  Plaintiff  paid  an  additional  |2(X>, 
stayed  on  the  land  two  years  making  valu- 
able improvements,  buildings,  etc,  and  *'bad 
to  leave."  Defendant  returned  $80  of  the 
amoimt  paid.  When  plaintiff  demanded  of 
defendant  a  deed  for  the  land,  he  told  him 
to  call  on  Mr.  D.  L.  Gore,  who  would  make 
the  deed.  That  he  went  to  Mr.  Gore  to  get 
a  deed,  and  he  refused  to  give  him  one.  "I 
told  defendant  that  I  wanted  him  to  give  my 
money  back,  and  he  refused  to  do  so.  Mr. 
Gore  said  he  would  not  make  me  a  deed  un- 


•rcr  other  eases  see  same  topic  and  sectloii  NUMBER  In  Dee.  4  Am.  Digs.  1907  to  date.  4  Reporter  Indezei 
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leap  I  would  take  all  of  the  land.  I  offered  to 
pay  (Mr.  Gore  the  balance  of  the  money  on 
the  piece  of  the  land  as  defendant  told  me 
to  do.  ♦  ♦  •  Defendant  said  he  had  a 
bond  for  title.  I  could  not  get  a  deed  from 
Grore,  nor  from  defendant  for  the  land,  al- 
though I  was  ready  to  pay  the  money  and 
offered  to  do  so."  Defendant  objected  to 
this  testimony  and  duly  excepted  to  its  ad- 
mission. Plaintiff  testified,  without  objec- 
tion, that  he  put  improvements  on  the  land, 
giving  estimate  of  value.  Defendant  offered 
no  evidence,  but  moved  for  judgment  of  non- 
suit, which  was  denied,  and  he  excepted. 
Defendant  tendered  issues  which  his  honor 
refused  to  submit  Exception.  The  follow- 
ing issues  were  submitted  to  the  jury:  "(1) 
Did  defendant  contract  with  plaintiff  to  sell 
plaintiff  the  tract  of  land  described  In  the 
complaint?  (2)  Is  the  defendant  indebted  to 
plaintiff  on  account  of  money  paid  to  him  on 
purchase  price  of  said  land,  and,  if  so,  what 
amount?  (3)  Is  the  defendant  indebted  to 
plaintiff  on  account  of  improvements  of  said 
land,  and,  if  so,  what  amount?*'  Defendant 
excepted.  The  only  portion  of  his  honor's 
charge  to  which  exception  was  taken,  and 
which  is  set  out.  Is  as  follows:  "If  they 
found  from  the  evidence  and  by  the  greater 
weight  thereof,  the  burden  being  on  the  plain- 
tiff, that  the  plaintiff  complied  with  his 
part  of  the  contract  or  offered  to  comply 
with  said  contract,  and  that  he  tendered  D. 
li.  Gore  the  amount  for  said  land  under  the 
contract,  and  that  Gore  refused  to  receive 
same  and  make  title  to  the  plaintiff,  unless 
plaintiff  would  take  it  and  pay  for  more 
land  than  he  had  contracted  for,  the  court 
charges  you  that  it  was  not  necessary  for 
the  plaintiff  to  tender  the  actual  cash  to  the 
said  Gore."  There  was  a  verdict  for  plain- 
tiff on  all  of  the  issues.  ;^adgment  and  ap- 
peal. 

H.  McClammy,  for  appellant 

CONNOR,  J.  The  defendant's  motion  for 
judgment  of  nonsuit  presents  the  merits  of 
the  appeal.  The  motion  admits  the  plain- 
tiff's testimony  to  be  true.  If,  upon  these 
facts,  he  is  entitled  to  maintain  the  action, 
the  rulings,  in  regard  to  the  admission  of 
evidence  and  the  instructions,  are  correct. 
While  the  answer  does  not  specifically  admit 
the  allegation  in  the  complaint  in  regard  to 
the  contract,  it  does  not  contain  a  general  or 
specific  denial,  as  required  by  the  Code  of 
Procedure.  We  think  that,  upon  both  reason 
and  authority,  the  plaintiff  is  entitled  to 
maintain  his  action  and  recover  the  amount 
paid  on  account  of  the  purchase  money  and 
compensation  for  his  improvements  to  the 
extent  of  the  enhanced  value  of  the  land, 
less  profits  made  by  him  while  in  possession. 
It  is  true  that  the  contract  of  purchase,  be- 
ing in  parol,  is  void.  It  appears  that  defend- 
ant was  not  able  to  make  title  until,  by  com- 
plying with  the  terms  of  a  bond  which  he 


held  from  D.  L.  Gore,  he  acquired  one  him- 
self, and  this  he  has  failed  to  do,  resulting 
In  plaintiff's  losing  the  land.  In  Ellis  v.  El- 
lis, 16  N.  O.  402,  it  was  held  that  a  party 
who  had  paid  the  purchase  money  for  land, 
under  a  parol  contract  which  was  repudiat- 
ed by  the  vendor,  was  not  entitled  to  main- 
tain a  bill  in  equity,  either  for  specific  per- 
formance because  of  the  statute  of  frauds, 
or  for  the  amount  paid  on  the  purchase 
price.  The  reason  given  by  Ruffin,  C.  J.,  is: 
"Because  so  far  as  concerns  the  land  the 
contract  is  merely  void,  and  the  money  can 
be  recovered  at  law  in  an  action  for  money 
had  and  received."  There  is,  in  such  cases, 
a  total  failure  of  consideration,  and,  as  it 
would  be  inequitable  to  permit  the  vendor  to 
repudiate  his  contract  and  retain  the  money 
paid  upon  it,  the  law  gives  to  the  vendee  an 
equitable  action,  based  upon  an  implied  as- 
sumpsit for  money  had  and  received.  The 
right  to  be  reimbursed  for  the  payment  of 
the  purchase  money  on  a  parol  contract,  for 
the  purchase  of  land,  repudiated  by  the  ven- 
dor, •  and  have  compensation  for  betterments 
made  while  in  possession  under  the  contract 
has,  in  many  cases,  been  enforced  by  courts 
of  equity,  by  enjoining  the  eviction  of  the 
vendee  until  the  money  paid  on  the  purchase 
price  has  been  repaid  and  compensation  for 
improvements  made.  In  Albea  v.  Grifiin,  22 
N.  0.  9,  the  bill  was  for  specific  performance 
of  the  contract.  The  defendants  relied  upon 
the  statute  of  frauds;  the  contract  being  in 
parol.  Gaston,  J.,  said:  "We  admit  this  ob- 
jection to  be  well  founded,  and  we  hold,  as 
a  consequence  from  it,  that,  the  contract  be- 
ing void,  not  only  its  specific  performance 
cannot  be  enforced,  but  that  no  action  will 
lie,  in  law  or  equity,  for  damages  because  of 
nonperformance.  But  we  are  nevertheless 
of  the  opinion  that  plaintiff  has  an  equity 
which  entitles  him  to  relief,  and  that  parol 
evidence  is  admissible  for  the  purpose  of 
showing  that  equity.  The  plaintiff's  labor 
and  money  have  been  expended  on  improving 
property  which  the  ancestor  of  the  defend- 
ants encouraged  him  to  expect  should  l>e- 
come  his  own,  and,  by  the  act  of  God,  or 
the  caprice  of  the  defendants,  this  expecta- 
tion has  been  frustrated.  The  consequence  is 
a  loss  to  him  and  a  gain  to  them.  It  is 
against  conscience  that  they  should  be  en- 
riched by  gains  thus  acquired  to  his  injury.'* 
Baker  v.  Carson,  21  N.  C.  381.  In  Dunn  v. 
Moore,  38  N.  C.  364,  relief  was  denied  be- 
cause the  contract  set  up  In  the  bill  was  de- 
nied. Nash,  J.;  said  that,  if  defendant  had 
admitted  the  contract,  the  court  would  not 
have  permitted  him  to  put  plaintiff  out 
"without  returning  the  money  he  had  receiv- 
ed and  compensating  him  for  his  improve- 
ments." 

While,  in  the  case  at  bar,  the  contract  i» 
not  denied.  If  it  had  been  we  should  not 
hesitate  to  follow  the  decision  in  Luton  v. 
Badham,  127  N.  C.  96,  37  S.  E.  143,  53  L.  LL 
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A.  337,  80  Am.  St  Rep.  783,  In  which  Mr. 
Justice  Furches  reviews  this  and  all  of  the 
other  cases  and  shows  conclusively  that  the 
right  to  relief  cannot  be  defeated  by  a  mere 
denial  of  the  contract  See  the  very  able 
and,  the  writer  thinks,  conclusive  opinion  of 
Smith,  O.  J.,  In  McCracken  v.  McCracken, 
88  N.  G.  272.  Certainly  this  cannot  be  done 
where  the  action  is  for  the  recovery  of  the 
purchase  money,  as  upon  an  implied  as- 
sumpsit for  money  had  and  received,  or  for 
money  paid  for  a  consideration  which  has 
failed.  In  Daniel  v.  Ommpler,  75  N.  C  184, 
Rodman,  J.,  says  that  the  right  to  recover 
the  purchase  moi^ey  and  compensation  for 
improvements  against  one  who  has  repudiat- 
ed his  parol  contract  to  convey  land  ''stands 
on  general  principles  of  equity.*'  As  said  by 
Judge  Furches  in  Luton  v.  Badham,  supra, 
all  of  the  cases  are  based  upon  this  theory. 
It  is  doubtful  whether,  prior  to  the  abolition 
of  the  distinction  between  actions  at  law  and 
suits  in  equity,  an  action  could  have  been 
maintained,  at  law,  for  compensation  for  im- 
provements put  upon  land  by  the  vendee. 
The  court  of  equity  had  granted  relief  by  en- 
joining the  eviction  of  the  vendee  by  the  ven- 
dor, who  had  repudiated  liis  contract  until 
he  had  made  compensation  for  improve- 
ments. Whatever  difficidty  was  encountered 
because  of  technical  rules  of  pleading  dis- 
appears when  forms  of  action  are  abolished 
and  a  plaintiff  recovers  upon  the  facts  stated 
in  his  complaint  and  proven  upon  the  trial. 
The  careful  review  of  the  authorities  and 
satisfactory  discussion  in  the  opinion  in  Lu- 
ton V.  Badham,  supra,  and  the  dissent  of 
Smith,  €.  J.,  m  McCracken's  Case,  supra,  re- 
lieves U8  of  the  duty  of  doing  more  than  to 
refer  to  them.  It  is  interesting  to  observe 
the  trend  of  thought  upon  the  subject  as  il- 
lustrated in  the  decided  cases,  showing  how 
the  law  "works  itself  pure*'  and  enforces  the 
maxim  "that  there  is  no  wrong  without  a 
remedy."  If,  as  said  by  Judge  Gaston,  it  Is 
inequitable  for  a  man  to  make  a  parol  con- 
tract to  sell  land,  receive  the  purchase  mon- 
ey, and  encourage  the  vendee  to  make  im- 
provements on  it  and,  by  repudiating  the 
contract  retain  the  money  and  take  the  land, 
with  its  enhanced  value,  certainly  the  court 
must  find  some  way,  either  preventive  or 
remedial,  to  make  him  "do  equity."  We 
think  that  it  has  done  so.  We  cannot  per- 
ceive any  good  reason  for  saying  that  so 
long  as  the  vendee  retains  possession  under 
the  contract,  he  will  be  protected  in  his  right 
but  if,  seeing  that  he  can  get  no  title,  he  sur- 
renders possession,  he  Is  without  remedy. 
His  honor  correctly  denied  the  motion  for 
judgment  of  nonsuit  and  admitted  the  evi- 
dence of  the  contract.  It  seems  that  defend- 
ant had  purchased  a  body  of  land  from  Gore, 
of  which  he  sold  plaintiff  only  a  portion,  and 
that  he  owed  Gore  on  account  of  the  pur- 
chase money  more  than  plaintiff  owed  de- 


fendant Plaintiff  was  under  no  obligation 
to  pay  Gore  any  more  than  he  owed  defend- 
ant. Hence  the  contention  about  the  validity 
of  the  tender  to  Gore  by  plaintiff  Is  without 
merit.  Plaintiff  was  under  no  obligation  to 
Gore — ^had  made  no  contract  with  him.  De- 
fendant was  in  default  In  not  perfecting  his 
title  and  conveying  to  plaintiff  according  to 
his  contract  We  find  no  error  in  the  portion 
of  the  charge  set  out  in  the  record.  The  re- 
mainder is  presumed  to  be  correct.  The  is- 
sues submitted  present  the  matter  in  con- 
troversy. 

Upon  an  inspection  of  the  entire  record,  we 
find  no  error. 

(150  N.  C.  327V 

CAULEY  V.  SUTTON  et  al. 

(Supreme  Court  of  North  Carolina.    March  24, 
1909.) 

1.  MoBTOAGEs  (I   137*)  —  Effect  —  Title  o» 

MOBTOAOEE. 

A  mortgage  passes  the  legal  estate  to  tho 
mortgagee,  who  holds  it  in.  trust  for  himself 
and  for  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  270-276;    Dec.  Dig.  f  137.*J 

2.  MoBTOAOES    (I    144*)  —  Acquisition    bt 

MOBTGAGEB    OF    OUTSTANDING    TTILE  — EF- 
FECT. 

The  title  acquired  by  a  mortgagee  pur- 
cliasing  an  outstanding  title  superior  to  his 
own  inures  to  the  benefit  of  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f  280;    Dec  Dig.  I   144.«] 

3.  MOBTGAGES     (I     144*)    —   ACQUISITION     BT 
MOBTGAGEE  OF  TAX  TITLE— EJPFECT. 

Though  under  Revisal  1905.  {  2858,  a  mort- 
gagee may  pay  the  taxes  on  the  premises  and 
acquire  a  lien  on  the  land  therefor,  his  pur- 
chase of  the  land  at  a  tax  sale  gives  him  only 
an  incumbrance,  not  the  equitable  estate  of 
the  mortgagor,  which  still  exists,  and  the  mort- 
^gee  cannot  assert  any  right  under  the  tax  deed 
in  conflict  with   the  equity  of  redemption. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  I  289;    Dec  Dig.  {  144.*] 

4.  MOBTGAGES  (9  143*)— REDEMPTION— POSSES- 
SION   Babbing   Redemption. 

A  mere  constructive  possession  by  a  mort- 
gagee arising  from  the  fact  of  his  being  the  own- 
er of  the  legal  title  without  actual  possession 
for  the  required  length  of  time  does  not  bar 
the  equity  of  redemption  under  Revisal  1905, 
§  391,  barring  an  action  for  the  redemption  of 
a  mortgage  where  the  mortgagee  has  been  in 
possession  for  a  specified  time. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  281-284;    Dec.  Dig.  (  143.*] 

5.  Taxation  (|  805*)— Suit  to  Set  Aside 
'    Tax  Deed— Limitations. 

An  action  under  Revisal  1905,  |  1589,  to 
cancel  a  tax  deed  is  not  an  action  to  recover 
real  estate  sold  for  taxes  within  the  three-year 
statute  of  limitations  provided  for  such  actions. 
[Eid.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1593-1597;    Dec.  Dig.  |  805.*] 

Appeal  from  Superior  Court  Lenoir  Coun- 
ty; Lyon,  Judge.. 

Action  by  W.  R.  Cauley  against  J.  R.  Sut- 
ton and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezas 
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Loftin,  Varser  ft  Dawson  and  Murray  Al- 
len, for  appellants.  G.  Y.  Cooper  and  T.  T. 
Ormond,  for  appellee. 

WALKER,  J.  This  action  was  brought  for 
the  purpose  of  having  canceled  a  tax  deed 
executed  by  the  sheriff  to  Ben  Sutton,  and 
also  a  mortgage  on  land  executed  by  the 
plaintiff  to  Ben  Sutton,  which  he  alleged  had 
been  satisfied.  The  defendants  are  the  heirs 
of  Ben  Sutton,  who  is  dead.  'The  plaintiff  al- 
leged, and  there  was  evidence  tending  to 
prove,  that  the  mortgagee  bought  the  land  at 
a  tax  sale,  and  received  a  deed  from  the 
sheriff  therefor.  The  defendants  averred 
that  the  tax  sale  was  in  all  respects  valid, 
and  passed  the  absolute  title  to  their  an- 
cestor, and  that  he  had  been  in  adverse  pos- 
session of  the  land  after  the  execution  of  the 
mortgage  for  a  sufficient  length  of  time  to 
bar  the  plaintiff's  cause  of  action  under  the 
statute  of  limitations.  The  court  restricted 
the  issues  to  the  effect  of  the  tax  deed  as  a 
cloud  upon  the  title,  and  refused  to  pass  up- 
on the  question  as  to  the  payment  of  the 
debt  secured  by  the  mortgage ;  the  adminis- 
trator of  Ben  Sutton  not  being  a  party  to 
the  action.  The  jury  found  in  response  to 
issues  submitted  to  them  that  Ben  Sutton 
acquired  no  title  to  the  land  by  the  tax  sale 
and  the  deed  of  the  sheriff  to  him,  and  there- 
fore that  the  plaintiff  |s  the  owner  of  the 
land  in  controversy.  In  other  words,  that 
the  tax  deed  did  not  deprive  the  plaintiff  of 
his  equity  of  redemption  by  conveying  an 
absolute  or  unconditional  estate  to  the  an- 
cestor of  defendants.  They  further  found 
that  the  plaintiff's  cause  of  action  was  not 
barred  by  the  statute  of  limitations.  The 
court  rendered  judgment  upon  the  verdict, 
and  left  all  matters  of  account  between  the 
parties,  with  reference  to  the  mortgage  debt, 
to  be  determined  in  an  Independent  action, 
without  prejudice  by  reason  of  the  proceed- 
ings and  judgment  In  this  suit  The  defend- 
ants excepted  and  appealed. 

The  only  question  involved  in  this  case  is 
whether  the  mortgagee,  by  his  purchase  at 
the  tax  sale,  acquired  title  to  the  land,  and 
thereby  extinguished  the  plaintiff's  equity  of 
redemption.  This  question  must  be  answer- 
ed in  the  negative.  In  some  states,  where 
a  mortgage  is  regarded  only  as  a  security  for 
the  debt  and  the  legal  title  is  not  considered 
as  in  the  mortgagee,  it  has  been  held  that  a 
mortgagee  who  is  not  in  actual  possession  of 
the  land  may  acquire  the  title  by  purchase 
at  a  tax  sale  as  against  the  mortgagor.  But 
this  is  not  the  rule  with  us.  The  legal  estate 
passes  to  the  mortgagee,  and  he  holds  it  not 
only  in  trust  for  himself,*  but  also  for  the 
mortgagor.  McLeod  v.  Bullard,  86  N.  C.  210- 
216;  Capehart  v.  Dettrick,  91  N.  C.  844.  We 
have  held  that,  if  he  pays  off  an  incum- 
brance or  buys  in  an  outstanding  title  supe- 
rior to  his  own,  he  cannot  hold  it  for  his  own 
benefit,  but  the  act  inures  to  the  benefit  of 
him  for  whom  he  holds  as  trustee,  and  fur- 


ther, 'if  he  buys  at  a  sale  made  under  a  prior 
mortgage,  he  does  not  acquire  the  title  for 
his  own  personal  benefit,  but  merely  removes 
an  Incumbrance  and  the  charges  of  it,  as  a 
prior  lien,  upon  the  property  itself ;  and  this 
is  so,  because  he  cannot  take  advantage  of 
his  position  to  the  injury  of  those  whose  in- 
terests are  committed  to  his  protection.*' 
Taylor  v.  Heggie,  83  N.  C.  244.  The  taxes  as- 
sessed were  a  lien  upon  the  land,  and,  when 
the  mortgagee  bought  at  the  sheriff's  sale,  he 
purchased  only  an  incumbrance,  the  cost  of 
which  he  is  entitled  to  have  added  to  the 
debt  secured  by  the  mortgage,  and  it  is, 
therefore,  an  additional  lien  upon  the  land. 
The  mortgagee  could  have  paid  the  taxes  and 
acquired  a  lien  upon  the  land  to  the  extent 
of  the  amount  so  paid  by  him.  Code,  |  8700 
(Revisal  1905,  I  2868).  He  did  not  acquire 
the  equitable  estate  of  the  mortgagor,  which 
still  exists,  notwitlistanding  his  purchase  at 
the  tax  sale,  and  he  cannot  use  his  deed  for 
the  purpose  of  asserting  any  ri^^t  In  conflict 
with  the  mortgagor's  equity  of  redemption. 

We  find  no  error  in  the  rulings  of  the  court 
to  which  the  numerous  exceptions  were  taken. 
There  was  no  evidence  that  the  mortgagee 
had  occupied  the  land  for  a  sufficient  length 
of  time  to  bar  the  equity  of  redemption  un- 
der the  statute  of  limitations.  A  construc- 
tive possession  by  him,  arising  firom  the  fact 
of  his  being  the  owner  of  the  legal  title, 
without  actual  possession  for  the  required 
length  of  time,  did  not  effect  that  result. 
Simmons  v.  Ballard,  102  N.  O.  105,  9  S.  B. 
495;  Parker  v.  Banks,  79  N.  C.  480;  Code, 
I  152  (4);  Bevisal  1905,  {  391  (4).  The  stat- 
ute requiring  actions  to  recover  lands  sold 
for  taxes  to  be  brought  within  three  years 
after  the  execution  of  the  sheriff's  deed  has 
no  application  to  this  action,  as  it  was  not 
brought  for  the  recovery  of  the  land.  Beck 
V.  Meroney»  135  N.  C.  532,  47  S.  B.  613.  It 
was  brought  under  Acts  1893,  p.  37,  c  6  (Be- 
visal 1905,  §  1589).  The  plaintiff  alleged  that 
the  debt  had  been  paid,  and  asked  for  a  can- 
cellation of  the  mortgage  and  for  general 
relief.  It  would  have  been  a  more  correct 
procedure  If  the  court  had  ascertained  what 
amount,  if  any,  is  due  upon  the  mortgage 
debt,  proper  parties  being  made  for  that  pur- 
pose, so  that  the  plaintiff  could  redeem  or  the 
mortgage  be  foreclosed  by  sale  under  the  or- 
der of  the  court  and  all  matters  in  contro- 
versy between  the  parties  settled  in  one  ac- 
tion. As  it  is,  only  a  part  of  the  case  has 
been  tried. 

We  do  not  commend  the  course  pursued^ 
and,  if  the  plaintiff  or  the  defendants  so  de- 
sire, the  court  may  proceed  further  in  the 
cause  for  the  purpose  herein  indicated;  oth- 
erwise the  present  judgment  will  stand  as  a 
final  and  not  merely  an  interlocutory  judg- 
ment in  this  action,  without  prejudice  to 
the  right  of  either  party  to  proceed  by  an 
independent  action  to  have  determined  the 
other  matters  of  difference  between  them. 

No  error. 
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(Supreme  Ooort  of  North  Caxolisa.    March  24, 
1909.) 

1.  New  Trial  (§  41*)— Habmlbss  Brbqr— Ad- 
mission OF  Evidence. 

Where  witness,  in  answer  to  a  question 
calling  for  a  fact,  responded  by  the  expression 
of  an  opinion  or  conclusion,  it  cannot  be  held 
■afficiently  prejudicial  to  call  for  a  new  trial, 
where  the  objecting  party  did  not  request  to 
have  the  answer  stricken  out,  and  the  witness 
afterwards  gave  the  fact  on  which  the  Jury 
were  enabled  to  draw  their  own  conclusion. 

[Bd.  Note.—For  other  cases,  see  New  Trial, 
Oent  Dig.  i  68;  Dec.  Dig.  f  41.*] 

2.  Afpeai.  and  Ebbob  (I  1078*)— Exception 

TO   TlESTmONT— ABANDONlfENT   IN    BbIEF. 

An  exception  to  testimony  not  referred  to 

in  appellant's  brief  will  be  treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Oent  Dig.  I  4259;   Dec.  Dig.  f  1078.*] 

5.  Master  and  Sebvant  (S  315*)— Work  ov 
Independent  Contbagtob— Liability  fob 
Neqliobncb. 

Where  a  contract  is  for  something  that 
may  be  lawfully  done  and  is  proper  in  its  terms, 
and  there  has  been  no  negligence  in  selecting  a 
suitable  person  to  contract  with  in  respect  to 
it,  and  no  general  control  is  reserved  as  to  the 
manner  of  doing  the  work  or  the  agents  to  be 
employed,  and  the  person  for  whom  the  work  is 
done  is  interested  only  in  its  ultimate  result, 
and  not  in  the  several  stei>s  in  its  progress,  the 
latter  is  not  liable  to  a  third  person  for  the 
negligence  of  the  contractor. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  I  1241 ;   Dec  Dig.  I  815.*] 

4.  Master  and  Sebvant  (I  88*)- Injubies  to 
Servant— Relation  of  fabties— EifPLOT^s 
OF  Independent  Oontraotob  —  Liabiutt 
FOR  Neouoencb. 

If  one  leased  a  mill  of  a  manufacturing 
company  under  contract  whereby  he  was  to 
employ  the  work  and  bear  all  the  expense  of 
running  it  and  was  to  receive  logs  from  the 
company  from  trucks,  manufacture  them  into 
timber,  and  deliver  it  aboard  cars  for  shipment 
at  so  much  per  1,000,  with  a  guaranty  that  he 
was  to  make  a  certain  sum  per  montn,  and  the 
company  retained  no  right  to  control  his  con- 
duct, and  was  interested  only  in  the  ultimate 
result  of  the  work,  the  company  is  not  liable 
for  the  death  of  a  workman  therein  due  to  his 
negligence;  but  if  it  reserved  a  general  control 
of  the  operation  of  the  mill,  it  would  be  liable. 
[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  {  146;   Dec.  Dig.  I  88.*] 

5w  Masteb  and  Sebvant  ((  265*)— Action 
fob  Death  of  BHPLOTt— Bubden  of  Pboof 
—Relation  of  Pabtibs. 

In  an  action  for  the  death  of  an  employ!! 
killed  in  a  mill  claimed  by  defendant  to  have 
been  run  by  an  ind pendent  contractor,  the 
burden  was  on  plaintiff  to  show  that  his  intes- 
tate was  defendant's  employ^. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Oent  Dig.  I  894;  Dec.  Dig.  I  265.*] 

6.  Trial  (f  142*)  —  Qttestions  fob  Jubt  — 

TbUTH      of      TESTDiONY      AND      INFEBENCES 

Thkbefboh. 

The  truth  of  the  testimonv,  together  with 
the  reasonable  inferences  to  be  drawn  therefrom, 
is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  fi  337;    Dec.  Dig.  %  142.*] 


7.  Masteb  and  Sebvant  (I  284*)— Action  fob 
Death  of  Bhploy1&— Relation  of  Pabties 
— Question  fob  Jubt. 

Evidence,  in  an  action  for  the  death  of  an 
employ^  held  to  present  a  question  for  the  jury 
as  to  whether  plaintiflTs  intestate  was  employed 
by  defendant  or  by  an  independent  contractor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Oent  Dig.  I  1004 ;   Dec  Dig.  I  284.*] 

8.  Masteb  and  Sebvant  <S  293*)— Action  fob 
Death  of  Employ^— Instbuotions. 

In  an  action  for  the  injuries  to  an  em* 
plojg,  an  instruction  as  to  what  would  con- 
stitute negligence  in  an  employer  in  providing 
a  safe  place  to  work  for  his  employ^  held  to 
correctly  state  the  law* 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Oent  Dig.  |  1150;   Dec.  Dig.  I  293.*] 

9.  Masteb  and  Sebvant  (|  294*)— Action  fob 
Death  of  Eicplot£— Refusal  of  Instbuo* 
tion— Fellow   Sebvants. 

In  an  action  for  the  death  of  an  emplov^ 
there  was  no  error  in  refusing  a  requested  in* 
struction  that  intestate  and  his  brother  were 
fellow  servants,  in  view  of  the  la  Iter's  testi- 
mony that  he  directed  him  and  had  a  right  to, 
that  he  was  under  his  directicm,  and  that  he 
had  sent  him  up  to  a  certain  machine  to  put  a 
piece  of  belting  oack  at  the  time  of  the  accident 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Oent  Dig.  §{  1162,  1165;  Dec.  Dig.  i 
294.*] 

10.  Masteb  and  Sebvant  (({  295,  296*)— Ac- 
tion FOB  Death  of  e:uflot£  —  Insteuo- 

TIONS  AS  TO  OONTBIBUTOBT  NCOLiaSNOB. 

In  an  action  for  injuries  to  an  employd,  in- 
structions on  the  issues  of  assumed  risk  and 
contributory  negligence  held  to  be  correct  in 
themselves  and  to  present  every  phase  of  the 
controversy. 

[Ed.  Note.— For  other  OMes,  see  Master  and 
Servant  Oent  Dig.  If  1I(S8,  1180;  Dec.  Dig. 
ii  295,  296.*] 

Appeal  from  Superior  Oourt,  Tyrrell  Ooun- 
ty ;  Ward,  Judge. 

Action  by  B.  S.  Midgette,  administrator 
of  W.  S.  Leary,  against  the  Branning  Manu- 
facturing Oompany.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

The  plaintiff,  admlnlBtrator,  alleges :  "That 
plaintiff's  intestate,  Leary,  as  he  is  inform- 
ed and  believes,  was  employed  and  working 
in  the  mill  of  tiie  defendant  company  under 
its  direction  as  assistant  engineer  on  and  be- 
fore the  18th  day  of  December  1900.  That 
on  the  18th  day  of  December,  1900,  the  said 
W.  8.  Leary  was  killed  in  the  mill  of  the  de<- 
fendant  company  by  reason  of  tiie  negligence 
of  said  company,  in  that  its  machinery  and 
b^ts  were  not  safe  and  were  in  a  rotten  and 
onsecure  condition  and  unfit  for  the  opera- 
tion of  the  said  mill.  That  the  said  mill  of 
the  defendant  company  was  not  In  a  safe 
condition.  Its  machinery  was  In  bad  condi- 
tion, unsafe,  and  dangeroua  That  the  same 
was  old  and  secondhand,  having  been  carried 
from  another  old  mill  and  placed  in  the  mill 
at  Oolumbia.  That  the  building  was  badly 
and  negligently  arranged,  with  not  sufficient 
room  for  operating  said  machinery  and  re- 
pairing same,  which  fftcts  were  known  to  the 
defendant  company.    That  the  plaintiff*s  in- 
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testate,  Leary,  wUIe  in  the  employ  of  the  de- 
•endant  company,  and  under  Its  directions, 
was  ordered  to  repair  one  of  the  belts  rnn- 
alng  the  machinery  of  the  said  mill  which 
had  broken,  and  he  was  required  to  do  this 
work  while  the  mill  was  running,  which  was 
dangerous  and  unsafe.'*  That  while  so  en- 
gaged in  discharging  the  duties  imposed  up- 
on him  by  his  employer,  to  wit,  "mending  one 
of  the  belts,"  one  of  them  broke,  and  intes- 
tate was  killed.  Defendant  denied  that  it 
was.  In  any  respect,  negligent,  or  was  guilty 
of  any  breach  of  duty  to  Intestate  in  the 
premises.  It  alleged  that  plaintiff's  intestate 
was  guilty  of  contributory  negligence.  It  al- 
so alleged  that  intestate  well  knew  of  the 
condition  of  the  machinery  when  he  entered 
upon  the  employment  there  a  month  before 
his  death  and  assumed  the  risk  incident 
thereto.  The  following  Issues  were,  without 
objection,  submitted  to  the  jury:  "(1)  Was 
the  death  of  plalntifiTs  intestate  caused  by 
the  negligence  of  the  defendaht,  as  alleged? 
(2)  Did  said  intestate,  by  his  own  negligence, 
contribute  to  his  death?  (3)  What  damage,  if 
any,  is  plaintiff  entitled  to  recover  of  defend- 
ant?" 

There  was  evidence  tending  to  show :  That 
the  mill  was  running  at  night — 8  or  9  o'clock 
— to  make  up  lost  time,  when  intestate  was 
killed.  That  It  was  in  bad  condition.  That 
it  could  not  make  time  without  running  on 
"and  stopping  often."  That  it  was  an  old 
secondhand  mill.  TOat  the  "hog,"  a  machine 
which  grinds  up  slabs,  runs  by  2  belts  having 
a  cylinder,  with  12  knots,  making  1,600  revo- 
lutions a  minute.  It  was  In  bad  condition, 
out  of  balance,  had  poor  foundation,  and  was, 
on  that  account,  shaking.  There  was  evi- 
dence, on  the  part  of  defendant,  tending  to 
contradict  this  evidence.  The  direct  testimo- 
ny in  regard  to  the  manner  in  which  Intes- 
tate came  to  his  death  comes  from  C.  H.  Lea- 
ry,  who  testified :  "That  on  the  day  intestate 
was  killed,  we  had  worked  part  of  the  time 
and  started  up  again  at  7  o'clock  at  night  to 
make  up  lost  time.  He  was  killed  between  S 
and  9  o'clock  that  night  I  was  upstairs  talk- 
ing with  the  sawyer,  and  he  said  to  me  that 
one  of  the  'hog*  belts  was  broken;  there  be- 
ing a  belt  on  each  side  of  the  cylinder.  I 
went  down  to  repair  the  broken  belt  I 
found  it  torn  In  two  and  took  it  off,  putting  a 
piece  of  edging  between  the  belt  and  pulley. 
I  then  went  down  to  work  on  the  belt,  but 
soon  found  that  the  edging  which  I  had  put 
in  had  shaken  out  Had  the  'hog*  been  in 
place,  it  would  not  have  shaken,  and  the  piece 
would  not  have  come  out.  It  came  out  be- 
cause it  was  shaken  so  bad.  Deceased  was 
helping  me  to  fix  the  belt.  I  directed  him,  and 
had  the  right  to  direct  him.  He  was  under 
my  direction.  I  sent  him  up  to  the  'hog*  to 
put  the  piece  back.  The  'hog*  was  eight  feet 
higher  than  where  we  were  standing.  He 
walked  up  on  conveyor  box,  which  conveyed 


sawdust  to  the  platform.  This  was  the  only 
way  he  could  get  up  to  It  without  going  over 
conveyor  box  and  through  belts.  I  did  not 
see  him  after  he  got  up.  It  was  not  more 
than  a  minute.  When  he  got  up,  the  belt  got 
foul  around  the  pulley.  It  was  slipping.  It 
struck  him  on  the  hand.  When  it  first  got 
foul,  the  sawdust  was  so  thick  I  could  not 
see  him  until  engine  was  slowed  down.  I 
saw  him  then  hung  up  in  the  belt  that  caus- 
ed his  death.  If  the  engine  had  been  shut 
down  when  he  went  up  to  repair  the  belt, 
there  was  no  danger.  There  would  have  been 
no  danger  if  the  *hog*  had  been  balanced. 
The  pulley  was  badly  worn,  about  played 
out  The  belt  was  unsound  and  had  been 
burned.  It  was  two  feet  between  where  I 
was  working  and  the  conveyor  belt"  Wit- 
ness was  here  asked  by  plaintiff  what  was 
the  space  condition  of  the  room  where  he  had 
to  work.  Defendant  objected  to  this  ques- 
tion and  to  the  answer  to  the  same.  Objeo 
tlon  overruled.  Witness  answered :  "Did  not 
have  room.  If  there  had  been  more  room, 
could  have  gone  around."  To  the  admission 
of  this  question  and  answer  defendant  ex- 
cepted. Witness  said  on  cross-examination: 
"When  machinery  ought  to  stop.  It  was  the 
duty  of  both  myself  and  my  brother  to  stop  it 
My  brother  had  been  at  the  mill  some  little 
time.  W.  T.  Campen  employed  us  both  and 
paid  us  both.  The  'hog*  was  approached  by  a 
ladder.  To  get  to  the  ladder  my  brother  had 
to  come  out  underneath  the  belt  or  go  through 
it  After  he  got  out  he  could  have  gone  up 
the  ladder.  After  he  got  up  to  pulley,  he  would 
have  been  safer  going  up  by  the  ladder  which 
was  provided  by  the  company.  If  the  engine 
had  been  stopped,  there  would  have  been  no 
danger.  The  cause  of  danger  was  that  my 
brother  went  up  there  when  the  engine  was 
In  motion.  When  I  was  there.  It  was  my  du- 
ty to  stdp  the  engine.  When  we  were  at 
work  on  the  pulley  the  safer  was  to  go  up  by 
the  way  he  went" 

Plaintiff  was  permitted,  over  defendant's 
exception,  to  show  by  one  Walker :  That  the 
"hog"  would  shake  a  great  deal,  that  the  mill 
broke  down  often,  and  that  "we  could  sel- 
dom make  a  day."  The  breaking  of  the  con- 
veyor chain  was  the  cause  of  the  delay. 
That  there  was  no  safe  way  to  go  up  Into  this 
machinery  while  the  mill  was  running.  Wit- 
ness had  worked  at  the  mill,  but  had  not 
seen  the  "hog"  for  three  monthS  before  the 
accident  Leary  was  recalled  and  testified 
that  "to  go  around  the  shaft  there  was  only 
12  Inches  space,  and  that  he  would  have  to 
go  all  around  the  mill." 

Defendant  Introduced  W.  T.  Campen,  who 
had  charge  of  the  mill.  He  testified  upon  the 
question  of  negligence  and  contributory  neg- 
ligence that:  "I  instructed  the  hands  never 
to  repair  the  mill  unless  it  was  shut  down. 
I  gave  this  instruction  to  the  deceased  and 
his  brother,  Howard  Leary.    •    •    •    There 
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was  greater  danger  going  up  the  way  the 
deceased  went  than  if  he  had  gone  up  the 
steps  which  were  provided  by  the  company. 
Deceased  had  been  working  with  the  com- 
pany six  weeks  when  he  was  killed.  Brother 
of  the  deceased  said  it  was  his  own  fault 
that  he  was  killed."  There  was  contradic- 
tory evidence  upon  this  point  Witness  also 
testified  that:  "The  mill  and  machinery  were 
In  as  good  condition  as  mills  generally  are» 
and  was  kept  in  good  condition.  No  *hog' 
could  be  run  for  20  hours  in  balance,  owing 
to  the  great  strain  upon  them,  but  this  'hog* 
and  machinery  were  in  a  condition  usual 
with  mills."  Defendant  introduced  other 
testimony  to  same  effect  It  was  admitted 
that  the  mill  belonged  to  defendant  For  the 
purpose  of  showing  that  plaintiff's  intestate 
was  not  employed  by  It  defendant  introduced 
W.  T.  Campen,  who  testified:  "That  in  De- 
cember, 1899,  he  was  employed  by  the  Bran- 
ning  Manufacturing  Company  to  take  this 
mill  and  run 'it  By  the  contract  he  was  to 
keep  up  all  repairs  and  do  all  the  work.  He 
was  to  receive  the  timber  from  the  log  cars 
of  the  Branning  Manufacturing  Company,  cut 
the  logs  Into  lumber,  and  deliver  It  to  the 
Branning  Manufacturing  Company,  thus  man- 
ufactured for  shipment  on  its  cars,  for  which 
the  Branning  Company  was  to  pay  him  |1.75 
per  1,000  feet  We  were  to  give  each  other 
30  days'  notice  before  either  could  give  up 
the  contract  I  took  charge  on  the  15th  day 
of  January.  Later,  and  before  the  accident 
I  became  dissatisfied  with  the  contract  and 
gave  notice  that  I  would  quit  Whereupon 
Mr.  Branning,  president  of  the  company,  had 
an  Interview  with  me,  and  told  me  he  would 
pay  me  what  I  could  make,  and  he  indemni- 
fied me  that  I  should  make  |150  per  month. 
Under  the  contract  I  was  to  have  entire 
charge  of  the  mill.  I  was  to  hire  the  hands 
and  to  discharge  them,  and  no  one  else  had 
anything  to  do  with  them.  I  remained  in 
charge  two  years  and  one  month.  If  I  made 
more  than  |150  per  month  which  he  guaran- 
teed I  should  make  at  |1.75  per  1,000,  I  was 
to  have  it  *  *  *  I  kept  no  ofiice  and 
kept  no  books.  I  made  out  the  pay  rolls  and 
sent  them  to  Edenton,  and  the  money  was 
charged  to  me.  The  Branning  Company  em- 
ployed an  inspector  to  keep  the  amount  of 
lumber  I  cut  This  was  agreed  upon  when  I 
made  the  bargain,  and  this  was  the  only  per- 
son about  the  mill  that  the  Branning  Com- 
pany hired  or  paid.  It  was  also  agreed, 
when  the  contract  was  made,  that  the  Bran- 
ning Company  should  keep  the  books  and 
should  furnish  the  cash  for  the  purpose  of 
paying  the  hands  upon  the  pay  rolls  fur- 
nished by  me.  This  was  done  because  I 
had  no  facilities  for  bookkeeping,  and  be- 
cause there  were  no  banks  in  Columbia  from 
which  I  could  get  money.  There  was  some 
trading  done  by  my  laborers  at  the  store  of 
the  Branning  Manufacturing  Company.  This 
credit  was  given  them  at  my  request    State- 


ments were  sent  to  me,  and  I  was  responsible 
to  the  amount  of  the  wages  due  the  hands. 
The  amounts  so  advanced  were  charged  to 
me  on  the  books.  The  company  agreed  to 
pay  me  5  per  cent  of  the  net  profits  for  the 
trade  of  my  men  at  their  store.  This  agree- 
ment was  not  made  until  after  the  guarantee 
by  Branning  Company  referred  to  above.  I 
hired  intestate,  paid  him,  and  directed  him, 
and  no  one  but  me  had  the  right  to  discharge 
him.  I  would  not  have  kept  a  man  as  as- 
sistant engineer  who  was  disagreeable  to 
the  chief,  and  would  have  dismissed  him  up- 
on complaint  of  the  chief;  but  he  could  not 
be  removed  without  my  consent  My  name 
did  not  appear  upon  the  pay  roll  at  all,  only 
the  hands  employed  by  me.  Bills  for  mate- 
rial furnished  the  mill  and  for  repairs  upon 
the  mill  were  charged  against  me,  and  I 
would  send*  them  to  the  Branning  Company, 
which  would  put  them  to  my  account  That 
company  had  nothing  to  do  with  the  work, 
except  to  give  me  any  special  sizes  they 
would  want  to  cut  Generally  the  timber 
was  cut  in  16  and  12  foot  lengths,  but  if  de- 
fendant wanted  special  bUl  I  would  cut 
them  for  them."  This  testimony  was  cor- 
roborated by  Horton  Corwin,  Jr.,  president 
of  defendant  company.  Plaintiff's  witness 
Walker,  upon  this  branch  of  the  case,  testi- 
fied that  while  he  was  employed  at  the  mill 
(1900)  he  saw  Mr.  Branning  come  to  the  mill 
often.  "He  would  talk  with  Campen;  were 
walking  around  the  plant  together  once  or 
twice  a  month."  There  was  other  evidence 
to  same  effect  Defendant  owned  a  plant  in 
Edenton,  N.  C.  The  mill  in  which  plaintlTs 
Intestate  was  employed  was  located  at  Co- 
lumbia, N.  C.  The  lumber  cut  there  belonged 
to  defendant  It  was  shipped  to  Edenton. 
Defendant,  at  the  appropriate  stages  of  the 
trial,  moved  for  Judgment  of  nonsuit,  which 
was  refused,  and  defendant  excepted.  De- 
fendant made  a  number  of  requests  for  spe- 
cial Instructions,  which  are  noticed  in  the 
opinion.  The  instructions  given,  to  which  ex- 
ceptions are  taken,  are  noted  and  discussed 
in  the  opinion.  There  was  a  verdict  for  the 
plaintiff  upon  both  issues,  and  damages  as- 
sessed at  |2,000.  Motion  for  new  trial.  De- 
nied. Exception.  Judgment  upon  the  ver- 
dict Defendant  assigned  errors  and  ap- 
pealed. 

Pruden  &  Pruden,  Shepherd  &  Shepherd, 
and  W.  M.  Bond,  for  appellant  J.  B.  Leigh 
and  Aydlett  ft  Ehringhaus,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  No  issue  being  tendered  In  regard  to 
the  alleged  assumption  of  risk  by  plaintiff's 
intestate,  that  defense  is  eliminated  from 
the  case.  We  presume  that  the  learned  coun- 
sel treated  that  phase  of  the  case  as  involv- 
ed in  the  issue  directed  to  the  alleged  con- 
tributory negligence  of  plaintiflfs  intestate. 
We  have  set  out  the  testimony  at  some 
length,  becausA  the  requests  for  special  in- 
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BtmctlonB  and  the  ezceptioiui  to  the  iD8tnio> 
tlons  giTen  present  every  possible  question 
which  could  arise  upon  the  record.  We  will 
first  dispose  of  the  exceptions  to  his  honor's 
admission  of  testimony.  The  first  Is  directed 
to  the  answer  given  by  the  witness  as  to  the 
"space  condition/'  etc.  It  will  be  observed 
that  the  answer  Is  not  responsive  to  the 
question.  He  was  not  asked  for  an  opinion 
or  conclusion,  but  for  a  fact  If  his  honor 
had  been  so  requested,  he  would  doubtless 
have  stricken  out  the  answer  and  directed 
the  witness  to  give  one  responsive  to  the 
question.  This  the  witness  did  later  on  by 
saying  that  '*there  was  one  12-lnch  space  to 
go  around  the  shaft"  While  the  first  answer 
may  have  been,  and  probably  was,  subject 
to  the  criticism  made  by  defendant,  it  was, 
in  the  light  of  the  subsequent  answer  giving 
the  fact  upon  which  the  jury  were  enabled 
to  draw  their  own  conclusion,  not  prejudicial 
to  defendant — certainly  not  sufficiently  so  to 
call  for  a  new  trial.  It  is  frequently  difficult 
to  draw  the  line  between  testimony  which 
is  a  statement  of  fact  and  that  which  is  a 
conclusion  of  the  witness.  The  testimony, 
upon  which  the  next  two  exceptions  are 
based,  is,  at  the  most,  irrelevant  and  harm- 
less. The  exception  to  the  testimony  of  Walk- 
er, in  regard  to  the  condition  of  the  mill 
three  months  before  the  death  of  plaintiff's 
intestate,  is  not  referred  to  in  the  brief  and 
is  to  be  treated  as  abandoned.  The  motion 
for  judgment  of  nonsuit  was  properly  denied. 
The  contention  of  the  defendant.  In  regard 
to  the  question  of  Campen's  being  an  inde- 
pendent contractor,  which,  as  said  by  his 
honor  to  the  jury,  lay  at  the  threshold  of  the 
case,  is  presented  by  the  prayer  for  an  in- 
struction that,  '*Upon  all  of  the  evidence  in 
this  case,  the  Jury  shall  find  that  Gampen 
was  an  independent  contractor,  that  defend- 
ant owed  no  duty  to  the  intestate,  and  they 
shall  answer  the  first  issue,  'No.'"  This  his 
honor  declined,  but  said  to  the  Jury  *that 
this  would  be  the  first  inquiry,  and,  if  they 
found  that  Campen  was  an  Independent  con- 
tractor, that  ends  the  case."  He  further  in- 
structed the  jury:  '*It  is  contended  by  the  de* 
fendant  that  it  had  contracted  its  mill  to 
Campen.  It  is  accepted  law  that  where  a 
contract  is  for  something  that  may  be  law- 
fully done  and  is  proper  In  its  terms,  and 
there  has  been  no  negligence  in  selecting  a 
suitable  person  to  contract  with,  in  respect 
to  it,  and  no  general  control  is  reserved,  ei- 
ther in  respect  to  the  manner  of  doing  the 
work  or  the  agents  to  be  employed  in  doing 
it,  and  the  person  for  whom  the  work  Is 
done  is  Interested  only  in  the  ultimate  result 
of  the  work,  and  not  in  several  steps  as  to 
progress,  the  latter  is  not  liable  to  a  third 
person  for  the  negligence  of  the  contractor; 
but  liability  of  the  superior  master  depends 
upon  his  right  to  control  the  conduct  of  the 
person  with  whom  he  contracts  in  the  prose- 
cution of  the  work.     If  you  find  from  the 


evidence  that  Campen  leased  the  mill  of  the 
Branning  Manufacturing  Company  under  con- 
tract that  was  to  employ  the  labor  and  bear 
all  the  expense  of  running  the  mill,  was  to  re- 
ceive the  logs  of  the  company  from  the 
trucks,  manufacture  the  same  into  timber, 
and  deliver  it  aboard  cars  for  shipment  at 
11.75  per  1,000  feet,  with  guaranty  that  he 
should  make  as  much  as  $150  per  month, 
and  that  it  did  not  retain  the  right  to  con- 
trol the  conduct  of  Campen  and  was  inter- 
ested only  in  the  ultimate  result  of  the  work, 
then  the  defendant  is  not  liable,  and  you 
will  answer  the  first  issue,  'No.'  But  if  you 
find  from  the  evidence  that  there  was  a  gen- 
eral control  of  the  operation  of  the  mill  re- 
served by  the  defendant  company  in  respect 
to  the  general  operation  of  the  mill,  then  go 
further  and  consider  the  question  of  negli- 
gence raised." 

To  these  instructions  defendant  excepted. 
We  think  that  the  charge  is  in  accordance 
with  the  decisions  of  this  court  The  lan- 
guage used  by  his  honor  in  defining  an  "in- 
dependent contractor"  is  identical  with  that 
of  Mr.  Justice  Walker  in  Craft  v.  Lumber 
CO.,  132  N.  C.  151,  4a  S.  B.  597,  quoted  with 
approval  in  Young  v.  Lumber  Co.,  147  N.  a 
26,  60  S.  E.  654.  If  his  honor  correctly  de- 
clined the  instruction  which  practically  took 
the  question  from  the  Jury,  there  can  be  no 
valid  criticism  of  the  charge  given.  Plaintiff 
suggests  that  the  burden  of  showing  that 
Campen  was  an  independent  contractor  was 
on  the  defendant  The  burden  was  upon 
the  plaintiff  to  show  that  his  intestate  was 
In  the  employment  of  defendant  It  would 
seem  that,  when  he  showed  that  tiie  mill 
was  the  property  of  the  defendant  corpora- 
tion, that  at  the  time  of  his  employment  It 
was  being  operated  in  sawing  the  logs  of  the 
defendant,  and  that  the  sawed  lumber  was 
shipped  to  defendant  at  Edenton,  near  by, 
where  it  was  operating  a  plant  plaintiff  was 
entitled  to  go  to  the  jury  on  the  issue. 
"Where  the  plaintiff  has  suffered  an  Injury 
from  the  negligent  management  of  a  vehicle, 
such  as  a  boat  car,  or  carriage,  it  is  sufii- 
dent  prima  fade  evidence  that  the  negli- 
gence was  imputable  to  the  defendant  to 
show  that  he  was  the  owner  of  the  thins, 
without  proving  affirmatively  that  the  person 
in  charge  was  the  defendant's  servant  It 
lies  with  the  defendant  to  show  that  the  per- 
son in  charge  was  not  his  servant  leaving  him 
to  show,  if  he  can,  that  the  property  was  not 
under  his  control  at  the  time,  and  that  the  ac- 
cident was  occasioned  by  the  fault  of  a  stran- 
ger, an  Independent  contractor  or  other  per- 
son, for  whose  negligence  the  owner  would 
not  be  answerable."  1  Shenn.  &  Redf.  Neg. 
71.  Any  other  rule,  especially  where  persons 
are  dealing  with  corporations,  which  can  act 
only  through  agents  and  servants,  would  ren- 
der It  almost  Impossible  for  a  plaintiff  to  re- 
cover for  injuries  sustained  by  defective  ma- 
chinery or  negligent  use  of  machinery.    The 
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plaistUTs  Intestate  may  be  taken  to  baye 
known  that  the  mill  was  the  property  of  de- 
fondant— that  It  was  being  nsed  for  the 
purpose  of  sawing  defendant's  logs.  One  wit- 
ness said  that  "defendant  owned  mnch  tim- 
ber on  this  side  of  the  Sonnd,  and  a  railroad.** 
Campen  said,  "there  was  some  trading  done 
by  my  laborers  at  the  store  of  the  Branning 
Manufacturing  Company."  All  of  this  was 
well  calculated  to  cause  intestate  to  suppose 
that  Campen  was  operating  the  mill  for  de- 
fendant company,  and,  In  the  absence  of  any 
testimony  to  the  contrary,  would  be  sufficient 
to  carry  the  case  to  the  Jury  and  sustain  a 
Terdlct  Without  entering  into  the  debatable 
domain  of  the  burden  of  proof,  it  is  suffi- 
cient to  say  that  at  least  in  this  case  the 
plaintiff  had  put  upon  defendant  the  duty 
of  "going  forward"  or  **per8uadlng"  the  Jury 
'that  Campen  was  not  operating  the  mill  for 
the  owner,  but  as  an  independent  contract- 
or. The  instruction  asked  by  defendant  in- 
yolves  the  proposition  that,  taking  all  of 
the  evidence  as  true,  it  has  shown,  as  a 
matter  of  law,  that  Campen  was  an  inde- 
pendent contractor. 

An  examination  of  the  authorities  and  de- 
cided cases  discloses  much  confusion  and 
uncertainty  In  respect  to  what  constitutes  an 
Independent  contractor.  The  question  under- 
went an  ezhaustiye  discussion  in  Wlswall  ▼. 
Brinson,  32  N.  C.  554,  in  which  Pearson,  J., 
and  Ruffln,  C.  J.,  differed  in  opinion.  The 
opinions  are  "mines  of  leamlng"  and  "ar- 
senals of  argument"  Pearson,  J.,  begins  the 
dlsenssion  by  saying  that  "the  question  is 
one  of  serious  difficulty,"  that  the  cases  "are 
numerous,"  and  that  "many  of  them  turn 
upon  nice  distinctions."  He  states  the  fun- 
damental principles  **that  one  should  so  use 
his  own  as  not  to  injure  another,"  and  "that 
which  you  do  by  another,  you  do  by  your- 
selT' ;  and  from  these  two  maxims  he  says: 
•The  general  rule  results  where  one  procures 
work  to  be  done.  If  a  third  person  is  injured 
by  the  negligence  or  want  of  skill  of  the  per- 
sons employed,  the  person  for  whose  benefit 
and  at  whose  Instance  the  work  is  done  must 
make  compensation.  *  *  *  The  rule  is 
founded  upon  Justice,  and  exceptions  to  it 
should  be  allowed  with  caution  and  only  to 
the  extent  called  for  by  public  convenience." 
He  then  proceeds  to  discuss  the  recognized 
exceptions,  as  established  by  decided  cases. 
We  would  not  undertake  to  add  anything 
to  the  discussion  in  the  opinion,  concurred 
In  by  Nash,  J.,  and  the  dissenting  opinion  of 
Ruffln,  C  J.  It  is  conceded  that  where  the 
person  employed  to  do  work  carries  on  an 
Independent  employment  and  does  the  work 
In  his  own  way,  by  his  own  means,  and 
free  from  the  right  of  control  by  the  person 
for  whom  the  work  is  done,  he  is  an  inde- 
pendent contractor.  This  exception  is  based 
upon  public  convenience  and  sound  policy. 
It  is  said:  "The  true  test,  as  it  seems  to 
us.  by  which  to  determine  whether  one  who 
renders  service  to  another  does  so   as  a 


contractor  or  not.  Is  to  ascertain  whether  he 
renders  the  service  In  the  course  of  an  inde- 
pendent occupation^  representing  the  will  of 
his  employer  only  as  to  the  result  of  his  work 
and  not  as  to  the  means  by  which  it  is  accom- 
plished." Such  was  the  leading  case  of  Mil- 
ligan  V.  Wedge,  12  Adol.  &  B3.  787,  dted  by 
Sharpenstein,  J.,  in  Bennett  v.  Truebody,  66 
Cal.  509,  6  Pac.  829,  56  Am.  Rep.  117.  There 
the  injury  was  caused  by  the  negligence  of  a 
plumber  who  "exercised  an  independent  and 
distinct  employment."  It  was  held  that  the 
owner  of  the  premises  was  not  liable.  In 
Hexamer  v.  Webb,  101  N.  Y.  877,  4  N.  B.  755, 
54  Am.  Rep.  .708,  the  party  employed  was  en* 
gaged  in  the  "roofing  and  cornice  business." 
Corbln  v.  American  Mills,  27  Conn.  274,  71 
Am.  Dec.  63;  Mansfield  Coal  Ca  v.  McEnery, 
91  Pa.  185,  86  Axxl  Rep.  662.  It  would  seem 
that  where  the  person  employed  to  do  the 
work  In  his  own  way,  and  free  from  the  con- 
trol of  the  employer,  is  engaged  In  an  inde- 
pendent calling,  it  is  but  Just  that  persons 
who  contract  with  him,  either  as  employ^  or 
otherwise,  should  look  to  him  for  compensa- 
tion. We  do  not  mean  to  say  that  the  exception 
is  confined  to  work  done  by  one  engaged  in  an 
Independent  calling.  It  is  certainly  much 
more  difficult  to  fix  the  limits  of  the  exception 
when  this  element  is  absent  In  Waters  v. 
Fuel  Co.,  52  Minn.  474,  55  N.  W.  52,  88  Am. 
St.  Rep.  564,  the  employ^  of  defendant  was  en- 
gaged in  delivering  ooal  at  a  stipulated  price 
per  load.  Held,  that  he  was  the  servant  of 
the  company.  The  court  said:  "It  is  not  easy 
to  frame  a  definition  of  the  term  ^independent 
contractor*  that  will  satisfactorily  meet  the 
conditions  of  different  cases  as  they  arise, 
as  each  case  must  depend  so  largely  upon  its 
own  facts."  Speed  v.  Railroad  Co.,  71  Mo. 
803,  was  an  action  for  personal  injuries  sus- 
tained by  plaintiff  while  engaged  In  unload- 
ing a  car  belonging  to  defendant  It  ap- 
peared that  the  defendant  had  entered  into 
an  agreement  with  one  Meriy,  by  which  he 
was  to  take  entire  charge  and  control  of  the 
business  of  loading  and  unloading  freight  to 
and  from  its  cars  at  St  Louis  station.  By 
the  terms  of  the  agreement  Merry  was  to 
have  authority  and  control  over  the  grounds, 
yards,  and  building  at  the  station.  Including 
engines  and  cars  to  enable  him  to  properly 
discharge  his  duties  under  the  agreement 
Merry  was  to  be  paid  15  cents  per  ton 
for  each  ton  shipped  to  or  from  the  yard. 
All  the  business  was  to  be  transacted  by 
Merry  In  a  manner  satisfactory  to  the  super- 
intendent 0^  defendant  and  subject  to  his 
control.  Plaintiff  was  employed  by  Merry 
and  was  injured  while  in  such  employment 
Defendant  set  up  the  defense  that  Merry 
was  an  independent  contractor.  Henry,  J., 
said:  "There  Is  an  irreconcilable  conflict  in 
the  adjudications  upon  this  subject  The 
general  principle  is  recognized  everywhere 
tliat  one  is '  only  liable  for  damages  occa- 
sioned by  the  act  of  another  when  he  stands 
in  the  relation  of  master  to  that  other.    It  is 
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an  easy  matter  to  state  the  general  principle, 
but  It  is  often  extremely  difficult  to  deter- 
mine, from  the  facts  in  a  given  case,  wheth- 
er the  relation  of  master  and  servant  ex- 
ists." It  was  held  in  that  case  that  the  re- 
lation existed,  and  defendant  company  was 
liable.  The  value  of  the  decision  is  weaken- 
ed by  the  fact  that  the  court  attached  im- 
portance to  the  character  of  the  business  in 
which  defendant  was  engaged — ^a  common 
carrier.  Probably  all  that  can  be  done,  after 
an  examination  of  the  decided  cases,  is  to 
adopt  the  conclusion  of  Judge  Bailey  that: 
"There  is  much  confusion  in  the  authorities, 
and  muc!i  depends  on  the  exact  conditions 
of  the  employment  and  particular  circum- 
stances attending  each  case.  The  mere  fact 
that  one  works  by  the  piece  or  job,  and  not 
by  the  day  or  week,  is  not  a  conclusive  test 
of  the  character  of  the  employ^,  whether 
a  servant  or  an  independent  contractor." 
Personal  Injuries,  470. 

The  plaintiff  having  shown  conditions  en- 
titling him  to  go  to  the  Jury»  it  became  the 
duty  of  defendant  to  show,  or  at  least  in- 
troduce, evidence  to  repel  the  plaintifTs 
proof.  The  truth  of  the  testimony,  together 
with  the  reasonable  inferences  to  be  drawn 
therefrom,  was  for  the  Jury.  There  was 
much  in  the  testimony  to  Justify  them  in  re- 
jecting the  defendant's  contention.  As  we 
have  pointed  out:  The  mill  belonged  to  de- 
fendant The  logs  being  cut  were  its  prop- 
erty. The  hands  were  paid  by  orders  on  the 
defendant  Some  of  them  traded  at  de- 
fendant's store.  The  defendant  kept  an  in- 
spector at  the  mill  to  take  an  account  of 
the  lumber.  The  defendant  guaranteed  that 
Oampen  should  make  at  least  $150  per 
month.  The  contract  was  for  no  definite 
time.  There  is  no  suggestion  that  Gampen 
carried  on  any  independent  employment 
Mr.  Branning  came  to  the  mill  often.  It  is 
true  that  defendant's  testimony  was  to 
the  effect  that  the  company  had  nothing  to 
do  with  the  work,  except  to  give  special  siz- 
es it  wanted  cut,  and  tended  to  explain  many 
of  the  circumstances  and  conditions  relied 
upon  by  plaintiff.  It  is  significant  that  Cam- 
pen  uses  the  expression  that  he  was  employ- 
ed by  the  Branning  Manufacturing  Com- 
pany to  take  the  mill  and  run  it  In  Young 
v.  Lumber  Co.,  supra,  the  contract  under 
which  the  logs  were  cut  in  the  woods,  was 
in  writing.  We  held  that  his  honor  errone- 
ously submitted  the  question,  as  to  its  legal 
signification,  to  the  Jury;  but  held  that  he 
should  have  submitted  the  question  wheth- 
er the  contractor  was  cutting  the  logs  in 
good  faith  under  the  contract.  Merely  call- 
ing a  man  an  "independent  contractor"  can- 
not make  him  so.  We  should  hesitate  to 
hold  that  a  person  or  corporation  could,  un- 
der the  form  and  semblance  of  an  independ- 
ent contract  operate  a  secondhand  mill  in 
bad  repair,  dangerous  to  employes,  for  the 
pun^ose  of  having  Its  logs  cut  Into  lumber, 
and  escape  liability  for  injuries  sustained 


by  the  employes  who,  in  good  faith  and  upon 
reasonable  grounds,  supposed  that  they  were 
employed  by  and  were  working  for  the  own- 
er of  the  mill.  Such  an  exception  to  the  gen- 
eral rule  stated  by  Chief  Justice  Pearson  in 
Wiswall  y.  Brinson,  supra,  would  not  be 
founded  upon  public  convenience  or  sound 
policy.  In  Davis  v.  Summerfield,  183  N.  O. 
325,  45  S.  E.  654,  63  L.  B.  A.  492,  we  held 
that,  where  the  character  of  the  work  to  be 
done  was  essentially  dangerous,  the  duty 
to  use  due  care  could  not  be  delegated  to  an 
Independent  contractor  by  the  ownor  of  the 
property.  We  also  discussed  the  question 
in  Young's  Case,  supra.  This  is  a  recogniz- 
ed exception  to  the  rule.  How  far  this  ex- 
ception to  the  nonliability  of  the  owner  of 
the  property  is  applicable  to  a  case  like  this 
we  do  not  undertake  to  say.  It  is  well  wor- 
thy of  consideration  whether  the  owner  of 
machinery,  unsafe  for  use  and  dangerous  to 
employes,  can,  by  contracting  with  an  in- 
solvent person  to  operate  it  to  do  the  own- 
er's work  and  by  simply  surrendering  control 
of  the  manner  of  doing  the  work,  avoid  lia- 
bility for  injuries  sustained  by  employes. 
It  may  be  that  liability  would  be  based  upon 
a  different  legal  foundation,  falling  within 
the  domain  of  tort  rather  than  breach  of 
contract  Railroad  v.  Madden,  77  Kan.  80» 
S3  Pac  586. 

Upon  the  question  of  negligence  the  court 
instructed  the  Jury:  *'In  order  to  establish 
actionable  negligence,  it  is  necessary  for  the 
plaintiff  to  show  to  the  Jury,  by  the  greater 
weight  of  evidence,  that  there  has  been  a 
failure  by  the  defendant  in  the  exercise  of 
reasonable  care  to  -discharge  some  duty 
which  it  owed  the  plaintiff  under  the  cir- 
cumstances in  which  they  were  placed,  'rea- 
sonable care*  being  that  care  which  a  pru- 
dent man  would  exercise  under  similar  cir- 
cumstances, when  surrounded  by  like  condi- 
tions ;  and  not  only  this,  but  he  must  also 
show  that  such  failure  of  duty  was  the  proxi- 
mate cause  of  the  result,  'proximate  cause'  be- 
ing that  which  produces  the  result  in  a  con- 
tinuous sequence,  and  one  without  which  the 
result  would  not  have  happened,  and  one 
from  which  a  man  of  ordinary  prudence  could 
foresee  that  such  result  would  likely  happen. 
It  is  the  law  in  North  Carolina  that  an  em- 
ployer of  labor,  to  assist  in  the  operation  of 
mill  and  plants,  where  the  machinery  is  more 
or  less  complicated,  is  required  to  provide 
his  employ^,  In  the  exercise  of  reasonable 
care,  a  reasonably  safe  place  to  work,  and  to 
supply  them  with  machinery  reasonably  safe 
and  suitable,  and  he  is  also  required  to  keep 
such  machinery  in  such  condition  as  far  as 
can  be  done  in  the  exercise  of  reasonable 
care  and  diligence." 

We  perceive  no  error  in  this  instruction. 
It  is  in  accordance  with  the  decisions  of  this 
court  and  the  well-settled  principles  of  the 
law  prescribing  the  duty  of  employers  to 
tlieir  eniployt'S.  Tlie  record  states  that  his 
honor  charged  the  jury  in  respect  to  fellow 
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senrants  to  which  there  was  no  exception 
other  than  his  refusal  to  instruct  the  Jury,  as 
requested,  that  intestate  and  his  brother, 
Howard  Leary,  were  fellow  servants.  This, 
in  the  light  of  the  testimony  of  Howard: 
"I  directed  him  and  had  a  right  to  direct 
him.  He  was  under-  my  direction.  I  sent 
him  up  to  the  'hog*  to  put  the  piece  bacls" — 
he  could  not  have  given.  Defendant  asked 
a  number  of  instructions  upon  tbe  second 
issue,  some  of  which  embodied  correct  prop- 
ositions of  law.  Some  of  them  could  not 
have  been  given  as  asked,  because  they 
practically  took  the  question  from  the  Jury. 
His  honor  instructed  the  Jury  upon  this  is- 
sue: *'While  the  law  imposes  a  duty  ui>on 
the  master,  it  also  imposes  a  correlative  duty 
upon  the  servant  It  requires  him  to  exer- 
cise ordinary  care  for  his  own  safety,  to  use 
his  intelligence  and  his  senses,  and  it  holds 
him  responsible  if  he  is  injured  by  his  failure 
to  exercise  such  care.  It  requires  him  to  ob- 
serve the  machinery  at  which  he  is  working 
and  the  appliances  used  to  discover  those 
dangers  which  a  man  of  ordinary  prudence 
would  discover,  and,  if  he  fails  to  perform 
his  duty  and  is  injured  thereby,  he  cannot 
recover  damages,  for,  while  the  plaintiff  as- 
sumes the  risk  incident  to  the  working  in 
the  mill,  he  did  not  assume  the  risk  resulting 
from  defective  machinery  or  from  defec- 
tive place  or  appliances  to  do  his  work,  and 
if  the  plaintiff  knew  of  the  danger  of  the 
machinery  when  he  went  up  to  fix  the  'hog,' 
and  if  in  consequence  thereof  the  danger 
to  himself  was  so  obvious  that  any  man  of 
ordinary  prudence  would  not  have  gone  up 
the  way  plaintiff  went,  then  the  plaintiff 
would  be  guilty  of  contributory  negligence, 
and  you  should  answer  the  second  issue, 
•Yes.*  If,  however,  the  plaintiff  was  not 
guilty  of  contributory  negligence,  you  will 
answer  this  issue,  'No.'  If  there  was  a  safe 
way  to  go  to  the  'hog*  provided  by  the  com- 
pany, which  intestate  knew,  or  ought  to  have 
known,  and  he  chose  another  way  which  was 
unsafe,  and  this  was  the  proximate  cause 
of  the  hurt,  the  Jury  shall  answer  the  second 
Issue,  'Ye&'  That  if  the  Jury  shall  find  that 
It  was  dear  in  the  mind  of  one  of  ordinary 
Intelligence  that  it  was  dangerous  to  go  into 
the  machinery  as  deceased  did,  and  that  the 
danger  was  obvious  and  imminent,  and  not- 
withstanding he  undertook  to  do  so,  and  his 
doing  so  was  the  proximate  cause  of  his 
burt,  the  Jury  will  answer  the  second  issue, 
'Yes.'"  These  instructions  are  correct  in 
themselves,  and  we  think  present  every 
phase  of  the  controversy.  The  exception  to 
tbe  refusal  to  dismiss  the  case,  because  not 
brought  in  one  year,  was  not  pressed  in  this 
court.  It  is  settled  by  Meekins  v.  Railroad, 
131  N.  C.  1.  42  S.  E.  333. 

We  have  examined  the  entire  record,  in 
the  light  of  the  exceptions  mnde  to  his  hon- 
or's rulings  and  the  briefs  of  counsel.    The 


case  was  carefully  tried  and  fairly  submit- 
ted to  the  Jury.  The  evidence,  while  in  some 
respects  conflicting,  sustains  the  plaintiff's 
contention  that  the  machinery  was  in  bad 
condition,  unsafe,  and  certainly  dangerous 
when  being  operated  at  night 
There  is  no  error. 


(150  N.  C.  318) 
WILLIS   V.   WESTERN   UNION   TELE- 
GRAPH  OO. 

(Supreme  Court  of  North  Carolina.    March  24, 
1909.) 

L  Pleading  (§  129*)— ApuissioNS  by  Fail- 
ure TO  Dent. 

In  an  action  against  a  telegraph  company 
for  failing  to  deliver  a  message,  where  defeno- 
ant  in  its  verified  answer  did  not  deny  an  alle- 
gation of  tbe  complaint  that  it  owned  and  op- 
erated the  line  on  which  the  error  in  transmis- 
sion occurred,  the  answer  was  evidence  in  the 
nature  of  an  admission  that  defendant  was  the 
owner  of  the  line. 

[Kd.  Note.— For  other  cases,  see  Pleadins, 
Cent.  Dig.  $  270;    Dec  Dig.  8  129.*] 

2.  Evidence  (§  208*)  —  Admissions  —  Supeb- 
8EDED  Pleading. 

The  fact  that  defendant  on  leave  filed  a  a 
amended  answer  denying  ownership  did  not  af- 
fect the  competency  of  the  original  as  evidence, 
but  merely  aflfected  its  weight. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  718;    Dec  Dig.  §  208.«] 

3.  Telegraphs  and  Telephones  (§  74*)— Op* 
ERATioif— Actions  fob  Damages— Instruc- 
tions. 

A  charge  In  an  action  against  a  telegraph 
company  for  failure  to  deliver  a  message,  stat- 
ing  that  if  defendant's  servants  failed  to  exer- 
cise ordinary  care  in  attempting  to  deliver  it, 
and  if,  by  the  exercise  of  such  care,  the  message 
could  have  been  delivered  in  time  for  plaintiff 
to  have  reached  his  home,  there  was  negligence, 
was  Bufiicient  on  the  question  of  negligence,  in 
the  absence  of  a  special  prayer  for  a  more  spe- 
cific instruction. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  i  74.*] 

4.  Telegraphs  and  Telephones  (8  73*)— Ac- 
tions FOB  Damages— QuESTiONB  for  Jury. 

Where  there  was  evidence  that  defendant 
telegraph  company  controlled  the  line  on  which 
the  error  in  transmission  of  plaintiff's  message 
occurred,  and  evidence  of  negligence  in  handling 
the  message  at  the  delivery  office,  a  motion  to 
nonsuit  and  a  prayer  for  instructions,  based  on 
the  assumption  that  there  was  no  evidence  of 
negligence,  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  i  73.*] 

Connor  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Carteret 
County;  O.  H.  Allen,  Judge. 

Action  by  C.  S.  Willis  against  the  W'estern 
Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  action  was  brought  to  recover  dam- 
.ages  for  falling  to  deliver  a  telegram.  It 
appears  that  on  July  27,  1007,  at  3  o'clock 
p.  in.,  Elvin  Willis,  a  brother  of  the  i)laintlIT, 
delivered  to  the  defendant  at  Beaufort,  N. 


«For  other  cases  see  same  topio  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date.  &  Reporter  Indexes 
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C,  for  transmlssloii  to  the  plaintiff,  O.  S. 
Willis,  who  lived  in  Richmond,  Va.,  the  fol- 
lowing message:  "G.  S.  Willis,  923  East 
Marshall  Street,  Richmond,  Va.  Papa  died 
at  10^  a.  m.  Elvin."  The  message  was 
not  delivered  until  10  o'clock  a.  m.,  on  July 
28,  1907.  It  was  received  by  the  defendant's 
operator  at  Richmond  at  3:30  p.  m.  on  the 
day  It  was  sent  The  message  was  sent  from 
Beaufort  by  way  of  Newport,  and  relayed  at 
th^  latter  place.  When  received  by  the  de- 
fendant's operator  at  Newport,  the  address 
had  been  changed  from  '^923  Marshall  Street" 
to  "23  Marshall  Street,"  and  the  evidence 
tended  to  show  that  this  change  was  made 
after  the  message  had  been  received  by  the 
operator  at  Beaufort ;  in  other  words,  on  the 
line  between  Beaufort  and  Newport  The 
defendant  contended  that  it  was  not  liable 
by  reason  of  this  fact,  as  it  did  not  own  or 
operate  that  line,  but  that  it  was  owned  and 
operated  as  an  independent  line  by  Thomas 
Duncan,  and  there  was  evidence  in  the 
case  to  sustain  this  contrition.  It  appears, 
though,  that  in  the  complaint,  filed  at  Fall 
term,  1907,  the  plaintiff  alleged  that  the  de- 
fendant owned  and  operated  the  said  line  as 
a  part  of  its  line  between  Beaufort,  N.  O, 
and  Richmond,  Va.,  and  that  it  undertook 
to  transmit  the  message  from  Beaufort  to 
Richmond.  Tliese  allegations  were  made  in 
sections  1,  2,  and  3  of  the  complaint,  and 
they  were  not  denied  In  the  answer  filed  at 
Fall  term,  1907,  though  the  other  allegations 
of  the  complaint  were.  At  Fall  term,  1908» 
by  leave  of  the  court,  the  defendant  filed  an 
amendment  answer  in  which  the  allegations 
as  to  the  ownership  and  control  of  the  tele- 
graph line  from  Beaufort  to  Newport  was 
denied,  and  evidence  was  introduced  at  the 
trial  which  tended  to  show  that  said  line 
was  not  owned  or  controlled  by  defendant, 
but  by  Thomas  Duncan.  The  plaintiff  put 
in  evidence  the  complaint  and  the  first  an- 
swer for  the  purpose  of  showing  that  the 
defendant  did  own  and  control  the  line  from 
Beaufort  to  Newport  The  defendant  re- 
quested the  court  to  charge  the  jury  **that, 
if  they  believed  the  evidence,  the  line  from 
Beaufort  to  Newport  was  not  owned  and  op- 
erated by  the  defendant,  and  it  would  not 
be  liable  for  any  error  which  occurred  on 
that  line."  This  instruction  the  court  de- 
clined to  glve^  but  charged  that  "it  is  a  ques- 
tion for  the  Jury  to  find  from  the  greater 
weight  of  the  evidence  whether  the  line 
from  Beaufort  to  Newport  was  owned  and 
operated  by  the  defendant,  and,  if  the  Jury 
found  that  the  line  from  Beaufort  to  New- 
port was  not  owned  or  operated  by  the  de- 
fendant it  would  not  be  liable  for  any  error 
that  may  have  occurred  on  that  line,  the 
burden  of  proof  as  to  who  owned  the  line, 
from  Beaufort  to  Newport  being  on  the  plain- 
tiff."   Defendant  excepted. 

The  defendant  requested  the  court  to. 
charge  the  Jury  that  the  defendant  would 
not  be  responsible  for  any  error  that  may 


have  occurred  in  the  transmission  of  the 
telegram  before  the  same  reached  its  line^ 
and  if  the  Jury  should  find  from  the  evidence 
that  the  tel^ram  was  delayed  by  reason  of 
an  error  In  the  transmission  and  change  of 
address  before  it  reached  the  line  of  the  de- 
fendant then  the  Jury  would  answer  the  first 
issue  "No."  The  court  in  response  to  the 
prayer,  instructed  the  Jury  as  follows:  "The 
defendant  would  not  be  responsible  for  any 
error  that  may  have  occurred  in  the  trans- 
mission of  the  telegram  before  the  same 
reached  its  line.  If  the  Jury  should  find 
from  the  evidence  that  the  telegram  was  de- 
layed by  reason  of  an  error  in  transmission 
and  the  change  of  the  address  before  it 
reached  the  line  of  the  defendant,  and  such 
delay  was  the  cause  of  the  failure  of  the 
plaintiff  to  receive  the  message  in  time  to 
have  attended  the  funeral,  then  they  will 
answer  the  first  issue  'No.'** 

The  evidence  tended  to  show  that  when 
the  message  was  received  at  Richmond  the 
operator  handed  it  to  a  messenger  for  deliv- 
ery to  the  sendee,  and  that  he  used  a  bicycle 
in  delivering  messages.  Tlie  messenger,  who 
had  nine  other  messages  to  deliver,  went  to 
the  place  described  in  the  message.  No.  23 
East  Marshall  street  and  also  to  23  West 
Marshall  street  and  Inquired  for  G.  S.  Wil- 
lis, but  found  that  he  did  not  live  at  either 
place.  He  also  inquired  at  each  house  as  to 
where  Willis  could  be  found,  but  received  no 
information*  The  messenger  returned  to  the 
office  at  6  o'clock  p.  ql  the  same  day,  as 
soon  as  he  had  delivered  the  other  messages, 
and  handed  the  message  for  Willis  to  the  op- 
erator, to  whom  he  reported  the  facts.  The 
operator  examined  the  dty  directory,  and, 
not  finding  Willis'  name,  inquired  of  other 
persons  by  that  name  about  him.  Failing  to 
get  any  information,  he  wired  back  for  a 
better  address,  but  his  service  message  was 
not  received  at  Newport  in  time  to  wire 
to  Beaufort  and  receive  an  answer  before 
the  time  for  closing  the  office,  which  was 
9  o'clock  p.  m.  A  message  was  received 
at  Newport  from  Beaufort  giving  the  cor- 
rect address  that  night  but  after  office  hours, 
and  it  was  not  forwarded  until  the  next 
day.  The  message  from  Newport  fo  Rich- 
mond had  to  be  sent  via  New  Bern  and  re- 
layed at  that  place,  as  the  main,  or  direct 
line  to  Richmond  could  not  be  used,  "it  be- 
ing in  trouble,"  as  the  operator  testified.  If 
it  had  been  in  order,  the  corrected  message 
could  have  been  sent  to  Richmond  that  night 
It  could  not  be  sent  by  New*  Bern,  as  the 
office  there  had  been  closed  for  the  night 
There  was  evidence  that  no  inquiry  was 
made  at  the  post  office  at  Richmond  for  C.  S. 
Willis,  who  lived  at  923  Marshall  street  nor 
was  there  any  further  search  for  him.  The 
night  clerk  at  Richmond  mailed  a  postal  card 
to  Willis.  The  plaintiff  could  have  left  Rich- 
mond and  attended  the  funeral  of  his  fa- 
ther, if  the  message  had  been  delivered  to 
him  any  time  before  8  p.  m.  on  the  day  It 
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waa  sent,  and  would  haye  left  by  tbe  flrat 
train. 

The  court  charged  the  Jury,  as  to  what 
would  constitnte  negligence  in  falling  to  de- 
llTer  the  message  after  it  was  received  by 
defendant,  substantially  as  follows:  If  the 
def«idant  did  not  operate  the  Beaufort  and 
Newport  line,  and  the  Jury  should  find  that 
an  error  in  the  message  occurred  on  that  line, 
and  at  the  time  the  message  was  receiyed  by 
d^endant  company  it  had  an  incorrect  ad- 
dress and  the  one  at  which  defendant  under- 
took to  deliver  the  telegram,  then  the  jury 
will  consider  whether  or  not  the  defendant 
company  was  guilty  of  negligence  after  the 
telegram  reached  its  line  at  Newport,  and 
if,  in  the  exercise  of  ordinary  care  and  dili- 
gence, the  defendant  could  have  gotten  the 
correct  address  and  delivered  the  telegram 
to  plaintiff,  so  that  he  could  have  left  Rich- 
mond on  the  27th  of  July  and  reached  home 
in  time  for  the  funeral,  and  defendant  failed 
to  do  so,  it  was  guilty  of  negligence,  and  the 
Jury  win  answer  the  first  issue  *'Yes."  De- 
fendant excepted  to  this  instruction* 

There  was  evidence  as  to  plaintUTs  mental 
anguish  and  damages.  The  court  having  re- 
fused to  charge^  as  requested,  that  there  was 
no  evidence  of  any  negligent  delay  in  trans- 
mitting and*  delivering  the  telegram,  and 
that  the  Jury  should  answer  the  first  issue 
"No,"  the  defendant  excepted.  At  the  dose 
of  the  testimony  the  defendant  moved  to  non- 
suit the  plaintiff.  The  motion  was  refused, 
and  the  defendant  excepted.  There  was  a 
verdict  for  the  plaintiff,  upon  which  Judg- 
ment was  entered,  and  the  defendant  ap- 
pealed. 

Moore  &  Dunn,  for  appellant  Abemethy 
A  DaviSb  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  alleged  in  his  complaint 
that  the  telegram  was  delivered  to  the  de- 
fendant at  Beaufort,'  N.  0.,  for  transmission 
to  him  at  Richmond,  Va.  This  was  a  dear 
flind  distinct  allegation  that  the  defendant 
was^  at  the  time,  the  owner  of  the  telegraph 
line  between  Beaufort  and  Newport,  for  this 
was  a  part  of  the  line  ftom  Beaufort  to  Rich- 
mond, and  the  pleadings  and  proof  show  that 
this  fact  was  wdl  known  to  the  defendant. 
It  is  also  alleged  that  the  defendant  was  en- 
gaged in  the  business  of  transmitting  mes- 
sages from  Beaufort  to  Richmond,  and  re- 
oeived  the  message  in  question  at  Beaufort, 
and  undertook  to  transmit  and  deliver  it  to 
the  plaintiff  at  Richmond.  The  message,  it 
appears,  was  actually  sent  by  way  of  New- 
port, and  over  the  Beaufort  and  Newport 
line.  Those  allegations,  which  were  made 
In  sections  1,  2,  and  3  of  the  complaint,  were 
not  denied  in  the  first  answer  of  the  defend- 
ant, which  was  filed  January  25,  1908,  and 
no  reference  was  made  to  them,  although  the 
allegations  of  the  other  sections  of  the  com- 
plaint were  specially  denied.    If  there  had 


been  no  amended  answer,  the  allegations  of 
the  first  three  sections  of  the  complaint 
would  be  deemed  to  be  admitted,  and  the 
defendant  would  consequently  be  liable  for 
any  error  in  transmitting  the  message  from 
Beaufort  to  Newport  on  its  way  to  Richmond 
which  occurred  on  that  line.  The  language 
of  the  statute  is  that  ''every  material  allega- 
tion of  the  complaint  not  controverted  by  the 
answer  shall,  for  the  purposes  of  the  action, 
be  taken  as  true.''  Revisal  1905,  §  503. 
When  the  plaintiff  alleged,  substantially, 
though  very  plainly,  that  the  defendant  was 
the  owner  of  the  line  from  Beaufort  to  New- 
port, and  also  alleged,  in  so  many  words,  that 
it  received  the  message  at  Beaufort-  and 
agreed  to  transmit  and  deliver  it  to  the  plain- 
tiff, the  defendant  was  called  upon  to  deny 
the  allegation,  if  not  true,  and,  by  not  doing 
so,  it  tadUy  admitted  the  truth  of  it  One 
of  the  fundamental  maxims  of  the  law  is 
that  silence  implies  consent  ''Qui  tacet,  con- 
sentire  videtur.*'  For  instance,  where  there 
is  a  duty  to  speak,  and  the  par^  upon  whom 
this  duty  rests  does  not,  an  assent  may  be  in- 
ferred from  his  silence.  Russell  v.  Thornton, 
4  H.  &  N.  798,  per  Bramwell,  J.;  Broom*s 
L^al  Maxims  (8th  Ed.)  786.  In  this  case, 
there  was  a  verified  complaint  containing  the 
material  allegation  that  the  plaintiff  owned 
the  Beaufort  and  Newport  line,  and  had  un- 
dertaken to  transmit  the  message,  not  from 
Newport  to  Richmond,  as  now  contended 
and  as  averred  in  the  defendant's  amended 
answer,  but  from  Beaufort  to  Richmond. 
It  was  the  def^idant's  duty  to  deny  this  al- 
legation, if  it  was  not  true,  as  it  vitally  af- 
fected the  question  of  its  liability  in  one 
aspect  of  the  case.  Having  chosen  to  be 
silent  when  it  had  the  opportunity  to  trav- 
erse the  allegation,  we  must  hold  that  the 
complaint  and  first  answer  constituted  some 
evidence  from  which  the  Jury  might  reason- 
ably infer  the  ownership  by  the  defendant  of 
the  line  from  Beaufort  to  Newport  In 
Perry  v.  Mfg.  Co.,  40  Ck>nn.  817,  the  court  say: 
"Admissions  by  a  party,  or  by  an  authorized 
agent,  either  in  court  or  out  may  be  given 
in  evidence.  But  the  circumstances  sur- 
rounding the  admission,  the  purposes  for 
which  it  was  made,  and  the  conditions  at- 
tached to  it  may  be  fully  shown.  It  may 
not  infrequently  happen  that  a  party  will 
not  be  bound  by  an  admission,  and  will  not 
be  estopped  from  denying  its  truth.  And 
in  view  of  the  showing  on  both  sides,  al- 
lowing each  party  to  prove  the  whole  truth, 
it  will  be  for  the  triers  to  determine  how 
the  proof  stands  on  the  facts  in  controversy, 
on  which  the  admission-  is  claimed  to  bear. 
These  principles  were  acted  on,  substantially, 
in  the  court  below.  They  seem  to  us  just 
and  reasonable,  and  in  harmony  with  the 
law  of  evidence."  See,  also,  Pope  v.  Allis, 
115  U.  S.  363,  6  Sup.  Ot  69,  29  L.  Ed.  393, 
where  many  cases  are  dted  in  support  of  the 
competency  of  a  pleading  In  an  action  as  evi- 
dence against  the  party  filing  it  even  where 
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he  had  no  personal  knowledge  of  the  facts 
alleged,  but  made  his  averment  on  informa- 
tion and  belief.  The  case  of  Avery  v.  Stew- 
art, 136  N.  C.  426,  48  S.  E.  775,  68  L.  R.  A. 
776,  would  seem  to  be  directly  in  point.  The 
fact  that  the  defendant  afterwards  filed  an 
amended  answer  and  denied  that  it  was  the 
owner  of  the  Beaufort  and  Newport  line  does 
not  affect  the  competency  of  the  evidence, 
but  merely  detracts  from  its  weight  or  its 
suflaciency  to  prove  the  fact  now  in  issue. 
See,  also,  8  Enc.  of  PI.  &  Pr.  p.  27,  and  notes ; 
McMUlan  v.  Gambill,  115  N.  C.  352,  20  8.  E. 
474;  11  Am.  &  Eng.  Enc.  (2d  Ed.)  488.  It 
would  seem  unreasonable  that  while  the  si- 
lence of  a  party,  when  called  upon  in  a 
conversation  to  speak,  is  receivable  in  evi- 
dence against  him,  an  answer,  which  is  de- 
liberately prepared  and  verified  by  the  oath 
of  the  defendant  in  response  to  a  demand  for 
the  exact  truth,  should  be  incapable  of  pro- 
bative force.  Candor  and  frankness  require 
the  defendant  to  answer  every  material  al- 
legation well  pleaded,  and  any  failure  to 
deny,  or  evasion  by  him  or  suppression  of 
the  truth,  should  be  considered  as  some  evi- 
dence against  him  of  the  truth  of  the  allega- 
tion. Such  conduct  is  admissible  as  evi- 
dence, although  it  may  be  explained  and  is 
not  conclusive. 

In  a  case  where  the  defendant  in  his  an- 
swer admitted,  not  expressly  but  merely  by 
implication,  the  allegation  in  the  complaint 
of  a  payment  on  a  note,  and  afterwards  filed 
an  amended  answer  denying  the  payment, 
this  court,  by  Ruffln,  J.,  said:  "We  find  it 
diflicult  to  apprehend  the  exact  purport  of 
his  honor's  rulings  as  thus  given  in  the  state- 
ment of  the  case ;  to  know  whether  he  reject- 
ed absolutely,  as  being  incompetent,  the  evi- 
dence of  the  defendant's  implied  admission 
contained  in  the  original  answer,  or  whether, 
admitting  it  to  be  competent,  he  adjudged  it 
to  be  in  law  insufficient  to  rebut  the  presump- 
tion of  payment  arising  from  the  lapse  of 
time.  But  taking  it  to  be  either  way,  we 
hold  it  to  be  erroneous.  The  fact  that  the 
evidence  of  the  admissions  was  contained  in 
an  answer  constituting  a  part  of  the  plead- 
ings in  the  cause  cannot,  as  we  conceive,  de- 
tract from  its  competency.  A  man's  own  ad- 
missions touching  the  subject  of  a  controver- 
sy to  which  he  is  a  party  are  always  admis- 
sible against  him,  and  much  more  ought  they 
to  be  so  when  solemnly  made  in  a  proceed- 
ing in  a  court  of  Justice.  2  Danl.  Ch.  Proc. 
977,  and  Hunter  v.  Jones,  6  Rand.  (Va.)  541." 

"Neither,  as  we  take  it,  can  its  competency 
be  destroyed  by  the  fact  that  an  amend- 
ed answer  was  subsequently  filed  under  the 
leave  of  the  court  As  a  declaration  of  the 
defendant,  it  can  lose  none  of  its  vigor  be- 
cause of  that  circumstance.  It  is  still  none 
the  less  his  declaration,  made  at  a  time  when 
he  was  called  upon  to  disclose  the  truth,  and, 
as  such,  may  be  evidence  against  him,  while 
neither  the  original  nor  amended  answer 
could  be  evidence  for  him.    Such  a  declara- 


tion has,  more  than  ordinarily,  the  sanction 
of  the  presumption  that  a  man  will  not  un- 
truly speak  to  his  own  hurt"  Adams  v.  Ut- 
ley,  87  N.  0.  356,  at  page  358,  citing  Isler  ▼ 
Murphy,  83  N.  0.  215. 

Our  case  is  stronger  than  either  of  the  two 
cases  last  cited,  as  here  the  plaintiff  charged 
distinctly  and  clearly  in  the  first  two  sections 
of  his  verified  complaint  that  the  defendant 
controlled  the  line  from  Beaufort  to  New- 
port and  undertook  to  transmit  the  message 
from  Beaufort  to  Richmond.  The  defendant 
filed  an  answer  verified  by  one  of  its  chief 
officers,  and  was  of  course  called  upon  to 
deny  this  material  allegation  in  the  com- 
plaint, if  not  true,  as  the  truth  or  falsity  of 
it  was  within  his  and  its  knowledge.  The 
case  is  strictly  within  the  principle  settled 
by  this  court  in  numerous  cases.  Radford  v. 
Rice,  19  N.  C.  39;  Nelson  v.  Whitfield,  82 
N.  C.  46;  Merrill  v.  Whitmlre,  110  N.  C. 
367,  15  S.  E.  3 ;  Chemical  Co.  v.  Klrven,  130 
N.  C.  161,  41  S.  E.  1. 

We  think  there  was  some  evidence  of  neg- 
ligence in  failing  to  deliver  the  message  after 
it  was  received  at  Richmond.  The  court 
charged  the  Jury  substantially  that,  if  the  de- 
fendant's servants  failed  to  exercise  ordinary 
care  in  attempting  to  deliver  the  message, 
and  if,  by  the  exercise  of  such  care,  the  mes- 
sage could  have  been  delivered  in  time  for 
the  plaintiff  to  have  reached  his  home  and 
attended  the  funeral  of  his  father,  there  was 
negligence.  This  instruction  is  sustained  by 
the  case  of  Hendricks  v.  Telegraph  Co.,  126 
N.  C.  304,  35  S.  E.  543,  78  Am.  St  Rep.  65a 
See,  also,  Lyne  v.  Telegraph  Co.,  123  N.  C. 
129,  31  S.  E.  350.  The  charge  of  the  court 
was  very  general,  it  is  true,  but  it  is  suffi- 
cient in  the  absence  of  any  special  prayer  for 
a  more  specific  instruction. 

The  motion  to  nonsuit  was  properly  refus- 
ed, as  there  was  some  evidence  of  negligence 
for  the  consideration  of  the  Jury  under  the 
instruction  of  the  court  Neither  a  motion  to 
nonsuit  nor  a  prayer  for  instructions,  based 
upon  the  assumption  that  there  was  no  evi- 
dence of  negligence,  could  properly  have 
been  granted,  as  there  was  not  only  some  evi- 
dence that  defendant  controlled  the  Beaufort 
and  Newport  line,  but  there  was  also  some 
evidence  of  negligence  in  handling  the  mes- 
sage at  Richmond. 

It  is  not  necessary  to  discuss  the  other 
assignments  of  error.  We  have  carefully  ex- 
amined them,  and  do  not  find  any  error  in 
the  rulings  to  which  the  defendant  excepted. 

No  error. 

CONNOR,  J.  (dissenting).  Plaintiff  shows, 
without  contradiction,  that  the  telegram  wag 
written  by  his  brother,  addressed  to  him 
at  "923  East  Marshall  Street,  Richmond, 
Va.,"  and  delivered  to  the  operator  at  Beau- 
fort. He  then  Introduced  Miss  Lucy  Ed- 
wards, who  testified  that  "she  was  working 
for  defendant  company  and  the  Beaufort  & 
Newport  Telegraph  Company  at  Newport; 
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that  she  transmitted  a  message  similar  to 
the  one  offered  in  evidence ;  that  she  receiv- 
ed the  message  on  the  Beaufort  and  Newport 
line,  and  when  it  was  received  it  was  ad- 
dressed to  23  East  Marshall  street  Mr. 
Duncan  is  the  owner  of  the  Beaufort  and 
Newport  line,  and  I  call  it  the  Duncan  line, 
and  I  received  compensation  from  him  for 
my  services.  The  Western  Union  tariff  book 
shows  that  the  Beaufort  and  Newport  line 
Is  an  entirely  different  line.  At  the  time 
the  original  telegram  was  received  from 
Beaufort  by  her,  it  was  addressed  to  plaintiff 
at  23  East  Marshall  street,  Richmond,  Va. 
•  ♦  •  Defendant  has  no  office  at  Beaufort, 
as  she  understood  it  There  was  no  Western 
Union  operator  at  Beaufort"  The  plain- 
tiff introduced  the  telegram  addressed  to 
and  received  by  him  in  Richmond,  ''23  East 
Marshall  street**  The  message  was  sent 
from  Newport  immediately,  and  it  is  con- 
ceded that  the  delay  in  delivering  the  mes- 
sage in  Richmond  was  caused  by  the  mis- 
take in  the  address.  There  was  no  other 
evidence  on  the  part  of  plaintiff  in  regard  to 
the  place  at  which  the  mistake  occurred. 
The  evidence  of  Miss  Edwards  was  cor- 
roborated by  defendants  witnesses.  There 
is,  upon  this  testimony,  no  possible  room  for 
doubt  that  the  Beaufort  and  NewiK>rt  line 
was  entirely  Independent  of  defendant  com- 
pany, and  that  the  mistake  occurred  on  that 
line.  There  is  not  a  scintilla  of  evidence 
to  the  contrary.  Why,  then,  was  defendant 
not  tfititled  to  the  instmction  asked?  Plain- 
tiff bad  made  out  a  perfect  case  against  the 
Beaufort  and  Newport  line,  exonerating  de- 
fendant from  any  liability  for  the  mistake. 
When  the  complaint  was  filed,  plaintiff  al- 
leged that  defendant  was  conducting  the 
business  of  receiving  and  transmitting  mes- 
sages between  Beaufort  and  Richmond,  and 
that  on  the  27th  day  of  July  plaintiff's 
brother  filed  with  defendant  at  Beaufort  the 
tel^ram,  etc.;  that  it  negligently  failed  to 
deliver  the  message  in  time  for  plaintiff  to 
attend  his  father's  funeral,  etc.  Defendant 
at  the  return  term,  answered,  denying  the 
all^ations  in  regard  to  negligence,  etc.,  and 
omitted  to  make  answer  to  the  other  allega- 
tions. At  the  next  term,  defendants  ob- 
tained from  the  court  leave,  upon  terms, 
paying  cost  etc.,  to  file  an  amended  answer. 
Pursaant  to  said  permission,  defendant  filed 
an  answer  denying  that  it  had  any  office  at 
Beaufort,  or  that  it  received  any  message  at 
that  place  for  transmission.  The  amended 
answer,  in  this  respect,  was  in  exact  accord 
with  plaintiff's  proof.  The  original  answer 
was  introduced  as  evidence  to  show  that 
in  truth,  notwithstanding  plaintiff's  evidence, 
defendant  did  receive  the  message  at  Beau- 
fort and  the  jury  were  permitted  to  find  the 
fact     The  plaintiff  recovers  a  verdict  and 


damages  in  direct  contradiction  of  his  own 
proof,  because  the  counsel  for  defendant 
omitted,  in  the  original  answer,  to  deny  the 
allegation.  It  was  |)ermitted  to  file  the 
amended  answer,  and  did  so,  alleging  Just 
what  plaintiff  proved.  I  do  not  deny  that 
admissions  In  an  answer,  although  after- 
wards cured  by  amendment,  may  be  intro- 
duced in  evidence  when  the  truth  of  the  mat- 
ter alleged  in  the  answer  is  In  controversy. 
Here  the  truth  of  the  matter  alleged  in  the 
answer  was  not  only  not  in  controversy,  but 
was  established,  beyond  controversy,  by 
plaintiff's  witness.  His  honor  instructed  the 
Jury  that  if  they  found  that  the  mistake  in 
the  address  occurred  at  the  Beaufort  office 
they  should  answer  the  Issue  for  defendant 
The  plaintiff  showed  by  his  own  witness 
that  it  did  occur  at  that  office.  As  fre- 
quently occurs,  counsel  inadvertently  failed 
to  answer  an  allegation,  and,  as  matter  of 
course,  is  permitted  to  put  in  a  denial.  This 
is  very  far  from  being  a  ^'solemn  admission," 
as  if  defendant  had  admitted  the  allegation. 
The  purpose  of  a  Judicial  trial  is  to  ascer- 
tain the  truth  and  administer  the  law  as 
applicable  to  the  facts.  Rules  of  pleading 
and  practice  arc  made  to  promote  this  end. 
The  plaintiff  may  show  the  fact  to  be  differ- 
ent from  the  testimony  of  his  witness,  but 
he  cannot  impeach  his  witness  and  ask  the 
Jury  to  discredit  her.  In  this  case  he  did 
neither,  but  he  fixed  liability  upon  one  com- 
pany and  recovers  damages  from  another. 
It  is  not  suggested  that  there  was  any  con- 
nection between  the  two  lines  fixing  liability 
upon  defendant  company  for  the  mistake  of 
the  Beaufort  and  Newport  line.  Plaintiff 
shows  that  the  telegram  was  delivered  to 
the  Beaufort  and  Newport  operator,  ad- 
dressed to  *'923  East  Marshall  Street,"  that 
it  was  received  by  defendant's  operator,  ad- 
dressed to  "23  East  Marshall  Street"  trans- 
mitted and  delivered  to  the  plaintiff  in  Rich- 
mond addressed  to  "23  East  Marshall 
Street"  and  yet  for  injury,  conceded  to  re- 
sult from  the  mistake  made  at  Beaufort 
the  defendant  is  made  to  pay  damages,  and 
this  because  counsel  Inadvertently  failed  to 
answer  an  allegation  of  the  complaint,  which 
by  permission  it  did  answer  and  deny.  I 
think  that  his  honor  should  have  told  the  Ju- 
ry that,  upon  the  uncontradicted  evidence, 
the  mistake  occurred  on  the  Beaufort  and 
Newport  line,  for  which  defendant  was  not 
responsible.  There  is  no  denial  that  defend- 
ant delivered  the  message  promptly  when  the 
correct  address  was  given  it  The  only  sug- 
gestion of  negligence  is  that  there  was  delay 
in  sending  the  office  message  calling  for  a 
better  address.  This  was,  in  the  light  of 
plaintiff's  evidence,  the  only  question  for 
the  Jury. 

BROWN,  J.,  concura 
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GRIFFIN  V.  SOUTHERN  RT.  CO. 

(Supzeme  Ck)art  of  North  Carolina.    March  24, 
1009.) 

1.  Raiijboads  (I  68*)— Union  Stations— Cob- 
POBATION  Commission— PowBB. 

A  statute  authorizing  the  corporation  com- 
mission to  order  the  establishment  of  a  union 
passenger  station  impliedly  empowers  the  com- 
mission to  do  whatever  is  reasonably  necessary 
to  execute  such  order. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  (136;  Dec.  Dig.  (  58.*] 

2.  Municipal  Cobpobations  (S  680*)  — 
Stbeets— -Municipal  Authobitt. 

Under  Revisal  1006^  (  2567  (C9f  authorizing 
railroad  companies  to  use  streets  with  the  as- 
sent of  the  city,  a  dty  could  assent  to  the  use  of 
a  street  by  a  railway  company  In  connection 
with  a  union  passenger  station  established  un- 
der an  order  of  the  corporation  commission; 
the  designation  of  the  street  to  be  used  being  a 
matter  to  be  determined  by  the  dty  coundl 
with  a  view  to  the  general  welfare. 

[Ed.  Note.— For  other  cases,  see  Municipal  Cor- 
porations, Cent  Dig.  S  1464 ;  Dec.  Dig.  §  680.*] 

8.  Eminent  Domain  (§§  271,  278*)— Use  of 
Stbeets  bt  Railboad  —  Rights  of  Abut- 
tebs. 

When  the  use  of  a  street  by  a  railroad 
company  constitutes  an  additional  servitude,  an 
abutter's  remedy  is  by  action  for  damages,  and 
not  for  an  injunction. 

[Bjd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  729-736,  741,  744-749;  Dec 
Dig.  §§  271,  273.«] 

4.  Injunction  (§  24*)  —  Pbopbibtt  of  Rem- 
edy. 

Industries  tending  to  develop  the  country 
and  its  resources  should  only  be  restrained  in 
extreme  cases. 

[Bid.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  i  24.«] 

5.  Raii  voads  (i  58*)— Location  of  Station— 
Injunction, 

One  owning  land  abutting  on  a  remote 
street  for  420  leet  cannot  enjoin  use  of  the 
street  by  a  railroad  company  in  connection  with 
a  union  passenger  station  established  by  order 
of  the  corporation  commission  where  the  city 
has  assented  to  such  use.  as  expressly  authorized 
by  Reyisal  1905,  §  2567  (£>). 


[Ed.   Note.— For  other 
Dec  Dig.  §  58.*] 


Railroads, 


6.  Appeal  and  Ebbob  (§  1175*)— Disposition 
OF  Cause— Rendition  of  Judgment. 

Under  Revisal  1905,  (  1542,  authorizing 
the  Supreme  Court  to  render  such  judgment  as 
the  record  warrants,  the  Supreme  Court  will  dis- 
solve an  order  restraining  the  use  of  the  street 
by  a  railroad  company  in  connection  with  a 
union  passenger  station,  where  the  order  estab- 
lishing the  station  was  made  by  the  cori>oration 
commission  at  the  request  of  the  town  author- 
ities, and  for  public  convenience  and  comfort, 
and  the  railroads  were  about  to  begin  the  use 
of  the  station  and  tracks  when  the  injunction 
was  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  1175.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty ;  li-on,  Judge. 

Action  by  W.  H.  Griffin  against  the  South- 
em  Railway  Company.  From  a  judgment  for 
plaintUf,  defendant  appeals.    Reversed. 


W.  B.  Rodman,  J.  H.  Pou,  and  I.  F.  Dorch, 
for  appellant  F.  A.  Daniels,  Aycock  &  Wins- 
ton, and  W.  T.  Dorch,  for  appellee. 

CDARK,  C.  J.  On  the  6th  July,  1905,  the 
board  of  aldermen  of  Goldsboro,  N.  C,  peti- 
tioned the  corporation  commission  to  order  the 
three  railroads  entering  that  city  to  establish 
a  union  passenger  station.  After  sundry  pro- 
ceedings, which  are  set  out  In  Dewey  ▼.  R.  R., 
142  N.  a  8d4r^6,  66  S.  B.  292,  the  three 
railroads  concerned  agreed  upon  a  location  for 
said  union  passenger  station  on  the  western 
edge  of  the  town.  The  corporation  commis- 
sion, after  full  investigation,  approved  the  lo- 
cation so  chosen,  and  directed  the  erection  of 
the  building  at  that  spot,  as  they  were  em- 
powered to  do.  Revisal  1905,  ^  1097  (3).  Cer- 
tain persons  being  dissatisfied  sued  out  a  re- 
straining order  which  the  judge  below  dis- 
solved, and  this  court  affirmed  his  action  (Dew- 
ey V.  R.  R.,  142  N.  C.  892,  65  S.  B.  292).  The 
railroads  have  jointly  erected  said  building 
and  all  three  have  laid  their  tracks  to  the 
new  union  station.  The  plaintiff,  who  owns 
land  abutting  on  Beech  streot,  between  James 
and  George  streets,  a  distance  of  420  feet, 
has  sued  out  this  restraining  order  against 
the  Southern  Railroad  Company  to  prohibit  it 
from  using  that  part  of  Beech  street  0>e- 
tween  James  and  George)  and  lias  thus 
brought  the  whole  matter  to  a  standstill, 
though  the  station  is  completed  and  the  tracks 
of  all  three  railroads  have  been  graded  and 
laid  for  the  purpose  of  using  said  joint  pas- 
senger station,  in  compliance  with  the  order 
of  the  corporation  commission. 

Revisal  1905,  §  2567  (5),  expressly  grants  to 
railroad  companies  the  right  to  use  the  streets 
of  a  town  or  city  with  **the  assent  of  the  cor- 
poration of  such  city."  The  assent  of  the  city 
to  the  use  of  Beech  street  by  the  defendant 
railroad  company  for  this  purpose  has  been 
duly  given  by  resolution  of  its  board  of  alder- 
men«  Besides,  as  Hoke,  J.,  well  says  in  Dew- 
ey y.  R.  R.,  142  N.  C.  401,  55  S.  B.  295,  when 
the  statute  authorized  the  corporation  com- 
mission to  order  the  union  station,  that  car- 
ried with  it  the  right  to  do  whatever  is  rea- 
sonably necessary  to  execute  such  order  which 
the  defendant  was  executing.  Industrial  Sid- 
ing Case,  140  N.  C  239,  52  8.  B.  941;  Cor-« 
poration  Commission  v.  R.  R.,  139  N.  C.  126, 
51  S.  B.  793.  This  is  also  held  in  Osborne  v. 
R.  R.,  147  U.  S.  248, 13  Sup.  Ct  299,  87  L.  Ed. 
155;  Staton  v.  R.  R.,  147  N.  €.  428,  61  S.  E. 
455.  The  city  clearly  possessed  the  statutory 
right  to  assent  to  the  use  of  the  street  by  the 
railroad  company.  This  is  often  a  most  es- 
sential power  necessary  to  be  used  for  the 
benefit  of  the  people  of  the  city.  The  plain- 
tiff, however,  seeks  to  show  that  the  defend- 
ant might  have  gone  along  some  other  street. 
If  so,  some  lot  owner  there  could  retort  that 
the  railroad  ought  to  go  along  Beech  street. 
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Tbe  designation  of  the  street  to  be  used  is  a 
matter  to  be  determined  by  tbe  governing 
body  of  the  city,  with  an  eye  to  tbe  general 
welfare.  Besides,  there  has  been  a  railroad 
track  on  Beech  street,  from  James  to  George 
(this  very  locus  In  quo),  since  1873,  and  the 
trains  of  defendant  and  of  the  Atlantic  & 
North  Carolina  Railroad  have  been  using  this 
track  daily,  for  all  that  time— 86  years.  It 
is  tine  it  was  in  use  as  a  **¥,**  and  also  more 
lately  for  access  to  an  industrial  plant,  but 
the  plaintiff  acquired  the  property  knowing 
that  the  railroad  tracks  were  there,  and  in 
daily  use  to  any  extent  the  railroad  com- 
panies saw  fit  The  plaintiff  does  not  own 
any  interest  in  the  soil  of  the  street  If  there 
Is  any  additional  servitude,  the  plaintiff's 
remedy  is  by  an  action  for  damages,  not  for 
an  injunction. 

In  Staton  v.  RaUroad,  147  N.  C.  428,  61  S. 
E.  465,  Connor,  J.,  says:  ^It  is  dear  that 
the  Williamston  &  Tarboro  Railroad  Com- 
pany, 01^  its  successors,  could,  under  the  grant 
of  the.  right  of  eminent  domain,  have  con- 
demned a  right  of  way  over  Albemarle  ave- 
nue, and  by  paying  compensation  of  perma- 
nent damages  to  the  abutting  owners  have  ac- 
quired the  right  to  construct  and  operate  its 
road  pursuant  to  the  rights  and  privileges 
and  franchises  conferred  in  the  charter.  The 
owners  of  the  property  would  not  have  been 
entitled  to  an  injunction  to  restrain  such  con- 
denmatlon  or  use.  Whatever  may  have  been 
the  rights  of  the  owner  of  the  property  in 
1870,  when  the  road  was  constructed  along 
Albemarle  avenue,  it  is  clear  that  the  plain- 
tiff, having  purchased  the  property  after  the 
road  was  constructed,  and  while  it  was  being 
operated,  will  not  be  allowed  to  enjoin  Its  use 
in  a  proper  manner.  •  •  •  That  the  pub- 
lic would  in  many  ways  be  seriously  injured 
is  manifest  Courts  never  enjoin  the  con- 
struction or  use  of  public  utilities  and  im- 
provements at  the  suit  of  private  individuals, 
unless  the  damage  is  both  serious  in  amount 
and  irreparable  in  character."  Navigation 
Ca  V.  Emry,  108  N.  C.  138,  12  a  B.  900. 
It  is  against  the  policy  of  the  law  to  restrain 
indnstries  and  such  enterprises  as  tend  to  de- 
velop the  country  and  its  resources.  It  ought 
not  to  be  done  except  in  extreme  cases,  and 
this  is  not  such  a  one.  It  is  contrary  to  the 
policy  of  the  law  to  use  the  extraordinary 
powers  of  the  court  to  arrest  the  development 
of  industrial  enterprises,  or  the  progress  of 
works  prosecuted  apparently  for  the  public 
good,  as  well  as  for  private  gain.  The  court 
will  not  put  the  public  to  needless  inconven- 
ience The  court  should  have  dissolved  the 
restraining  order.  Walton  v.  Mills,  86  N.  C. 
280;  Dunkart  v.  Rinehardt,  87  N.  C.  224; 
Lumber  Co.  v.  Wallace,  93  N.  C.  22 ;  Lewis  v. 
Lumber  Co.,  99  N.  C.  11,  5  a  B.  19;  Roanoke 
Lumber  Co.  v.  Bmry,  108  N.  C.  130,  12  S.  B. 
900;  Com'rs  v.  Lumber  Co.,  114  N.  C.  506,  19 


8.  E.  686;  Railroad  v.  Lumber  Co.,  116  N.  O. 
924,  20  S.  B.  964 ;  Land  Co.  v.  Webb,  117  N.  a 
478,  23  8.  E.  468;  Merrick  v.  Ry.  Co.,  118  N. 
C.  1082,  24  S.  B.  667;  Wynn  v.  Beardsley, 
126  N.  C.  116,  85  8.  B.  237.  The  chief  street 
in  Qoldsboro  running  through  its  center,  and 
for  the  whole  length  of  the  town,  has  been 
used  for  over  70  years  by  one  railroad,  for 
60  years  by  two,  and  for  half  a  century  by  all 
three,  of  these  same  railroads.  It  is  singu- 
lar that  it  should  now  be  contended  that  420 
feet  of  this  remote  street,  almost  on  the  very 
edge  of  the  town,  cannot  thus  be  used,  with 
the  assent  of  the  town,  whose  charter  con- 
fers on  it  the  right  to  change,  and  even  abol- 
ish, any  street 

As  the  order  to  establish  this  union  station 
was  made  by  the  corporation  commission,  at 
tlie  request  of  the  town  authorities,  and  for 
the  convenience  and  comfort  of  the  traveling 
public,  nearly  two  years  ago,  and  the  rail- 
roads were  on  the  point  of  beginning  the  use 
of  tbe  station  and  tracks,  upon  which  they 
have  expended  considerable  sums,  in  obeying 
the  order  of  the  corporation  commission. 
Judgment  dissolving  the  restraining  order  will 
be  entered  in  this  court,  as  was  done  in  R.  R. 
Connection  Case,  187  N.  C.  21,  49  8.  B.  191, 
and  case»  there  dted.    Revisal  1906,  §  1542. 

Reversed. 


(66  W.  Va.  281) 
'  HBLMICK  V.  TUCKBR  COUNTY  COURT. 
(Sapxeme  Court  of  Appeals  of  West  Virginia. 
March  2,  1909.) 

1.  HiOHWATB  (8  98*)--R0An  8ubvvtob— Rs- 

ICOVAIr-POWKB  OF  CoUWrY  COXJBT. 

A  county  court  cannot  remove  from  office 
a  road  surveyor  appointed  by  It,  under  section 
1392,  Code  1906. 

[Bd.  Note.— -For  other  cases,  tee  Highways, 
Dec  Dig.  8  98.*] 

2.  Cebtiobabi  (8  25*)— Procbedinqs  Review* 
ABLE— Removal  of  Countt  OfsIcbb. 

The  action  of  a  county  court  in  removing 
from  office  a  surveyor  of  roads  is  reviewable 
by  the  circuit  court  upon  certiorari. 

[Bd.  Note.— For  other  cases,  see  Certiorari 
Cent  Dig.  8  88;   Dec.  Dig.  8  25.*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Tucker  County. 

Certiorari  by  A.  C.  Helmick  to  review  the 
action  of  the  County  Court  of  Tucker  County 
in  removing  him  from  the  office  of  Surveyor 
of  Roads.  Judgment  for  Helmick,  annulling 
the  order  of  the  County  Court,  and  it  brings 
error.    Affirmed. 

Cunningham  &  Stallings,  for  plaintiff  ixl 
error.  A.  Jay  Valentine,  for  defendant  in  er- 
ror. 

WILLIAMS,  J.  On  the  2d  day  of  April, 
1907,  the  county  court  of  Tucker  county  ap- 
pointed A.  C.  Helmick  road  surveyor  of  pre- 
cinct No.  1,  in  Fairfax  district;  and  on  the 
10th  day  of  April,  1908,  It  summarily  re- 
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moved  him  from  office  and  appointed  anoth- 
er in  bis  place.  Helmick  brought  the  matter 
to  the  circuit  court  of  Tucker  county  by  writ 
of  certiorari,  upon  petition.  The  county 
court  demurred  to  the  petition,  and  moved 
to  quash  and  to  dismiss  the  writ,  assigning 
a  number  of  reasons  in  support  of  its  mo- 
tion, all  of  which  relate  to  one  question ;  that 
Is,  whether  or  not  the  county  court  has  pow- 
er to  remove  summarily  a  road  surveyor  ap- 
pointed by  it  before  his  term  expires.  The 
cause  was  heard  on  the  13th  day  of  May, 
1908,  and  the  court  overruled  the  demurrer, 
refused  to  quash  the  writ,  and  annulled  the 
order  of  the  county  court  removing  said  Hel- 
mick. The  county  court  excepted,  and  ob- 
tained from  this  court  a  writ  of  error  to  the 
judgment  of  the  circuit  court 

The  principal  question  presented  relates 
to  the  power  of  a  county  court  to  remove 
from  office  summarily,  before  the  expiration 
of  his  term,  a  road  surveyor  appointed  by  it 
We  do  not  think  the  law  confers  upon  it  such 
prerogative.  The  Constitution  of  West  Vir- 
ginia (article  9,  §  2  [Code  1906,  p.  Ixxvii])  says: 
"Coroners,  overseers  of  the  poor  and  survey- 
ors of  roads,  shall  be  appointed  by  the  county 
court"  This  would  seem  to  constitute  a  road 
surveyor  an  officer, 'and  not  simply  an  employ^ 
of  the  county  court  The  Constitution  fixes  the 
manner  of  his  appointment  Neither  can  he 
be  elected  or  appointed  in  any  other  way, 
because  this  provision  of  the  Constitution  is 
mandatory.  Ice  v.  Marion  County  Court, 
40  W.  Va.  118,  20  S.  E.  809.  But  the  Con- 
stitution does  not  fix  the  tenure  of  his  office. 
The  Legislature,  however,  has  done  this, 
and  has  made  his  term  to  extend  two  years. 
See  section  1392,  Code  1906.  This  section, 
and  the  constitutional  provision  above  quot- 
ed, constitute  a  road  surveyor  a  public 
officer  who  holds  for  a  fixed  term  of  two 
years,  and  provide  the  only  mode  of  his  se- 
lection to  office,  which  Is  by  appointment  by 
the  county  court  The  county  court,  having 
once  exercised  Its  discretion  in  the  appoint- 
ment of  said  Helmick  as  road  surveyor,  can- 
not revoke  the  appointment  pending  his  term. 
It  has  no  discretion  to  remove  him  from 
office.  He  can  be  removed  only  for  cause  by 
the  circuit  court  and  after  Judicial  Inquiry, 
as  provided  by  section  183,  Code  1906.  Arkle 
V.  Board  of  Commissioners,  41  W.  Va.  471, 
23  S.  E.  804. 

If  the  Legislature  had  not  fixed  the  dura- 
tion of  a  road  surveyor's  term  of  office,  the 
county  court  might  have  had  the  authority 
under  the  Constitution  to  appoint  him  to 
serve  only  during  its  will  and  pleasure,  and 
in  such  case  might  have  had  the  implied  pow- 
er to  remove  summarily.  However,  we  ao 
not  decide  this  question.  But  it  is  clear 
that  by  fixing  his  tenure  of  office  the  Legis- 
lature has  left  the  county  court  without  any 
such  implied  power.  Throop  on  Pub.  Off.  § 
354,  says:     "And  it  is  conceded  in  all  the 


cases  that,  where  a  fixed  term  1b  assigned  to 
the  office,  the  appointing  power  has  no  ab- 
solute power  of  removal.'*  To  the  same  ef- 
fect are  the  following  authorities,  viz.:  Me- 
chem  on  Pub.  Off.  f  445;  Collins  v.  Tracy* 
36  Tex.  546 ;  Redfield  v.  Chatbum,  63  Iowa, 
659,  19  N.  W.  816,  50  Am.  Rep.  760;  People 
V.  Hill,  7  Cal.  97 ;  Carr  v.  State,  111  Ind.  101, 
12  N.  B.  107;  State  v.  Barbour,  53  Conn. 
76,  22  Atl.  686,  55  Am.  Rep.  65. 

The  foregoing  authorities  are  not  In  confilct 
with  the  following  cases  decided  by  this 
court,  in  all  of  which  the  decisions  rest  up- 
on the  fact  that  the  appointee  was  holding 
only  during  the  will  and  pleasure  of  the  pow- 
er that  appointed  him,  and  not  for  a  term 
fixed  by  law :  Hunter  v.  Trustees  of  Berke- 
ley Springs,  47  W.  Va.  343,  34  S.  E.  729; 
Town  of  Davis  v.  FiUer,  47  W.  Va.  413,  35 
S.  E.  6 ;  Hartigan  v.  Board  of  Regents,  49  W. 
Va.  14,  38  S.  E.  698. 

The  action  of  the  county  court  in  removing 
defendant  in  error  from  office  was  review- 
able by  certiorari.  Dunlevy  v.  County  Court, 
47  W.  Va.  513,  35  S.  E.  956;  Dryden  t. 
Swinburne,  20  W.  Va.  89;  Swlnbum  v. 
Smlth,  15  W.  Va.  483. 

We  find  no  error  in  the  Judgment  of  the 
circuit  court,  and  affirm  It  with  costs  and 
$30  damages  to  appellee. 


(66  W.  Va.  233) 
McKAIN  V.  BALTIMORE  &  0.  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  2,  1909.) 

1.  Carbiebs  (§  283*)— Liability  fojl  Injuries 
TO  Passengees— Special  Police  Officer— 
"Public  Officer." 

A  special  officer,  appointed  and  commis- 
sioned by  the  Governor,  at  the  instance  of  a 
railroad  company,  under  the  provisions  of  sec- 
tion 31,  c.  145,  Code  1899  (section  4281,  Code 
1906),  and  paid  by  such  company  for  his  serv- 
ices, is  prima  facie  a  public  officer,  for  whose 
wrongful  acts  such  company  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  283.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7772,  7773.] 

2.  Carriers  (§  283*)— Injuries  to  Passengers 
—Relation  of  Pabties— Special  Police 
Officer. 

If  such  an  officer  is  engaged  in  special  serv- 
ice for  the  company,  such  as  guarding  its  prop- 
erty or  enforcing  obedience  to  its  rules  and 
regulations,  and  does  a  wrongful  act  for  which 
the  injured  party  is  entitled  to  damages,  and 
such  act  was  within  the  scope  of  such  service 
or  employment,  the  company  is  liable  as  in 
the  case  of  its  regular  employes,  such  as  con- 
ductors and  station  masters. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  283.*] 

3.  Carriers  (§  283*)  —  False  Imprisonment 
(§  15*)  —  Injuries  to  Passengers  —  Rela- 
tion OF  Parties— Special  Police  Officer, 

But  the  company  is  not  liable  for  a  false 
arrest,  assault  and  battery,  and  malicious  pros- 
ecution, not  directed  nor  instigated  by  it,  and 
founded  upon  an  alleged  breach  of  the  peace 
at  one  of  its  stations,  in  no  way  affecting  or 
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inTolYing,  so  far  as  the  evidence  discloses,  any 
of  its  property,  rights,  or  servants,  nor  grow- 
ing oat  of  any  transaction  between  the  plain- 
tiff and  the  company,  although  the  plaintiff  was 
rightfally  in  the  station  having  a  ticket  and 
awaiting  the  arrival  of  a  train,  and  the  alleged 
breach  of  the  peace,  arrest,  and  assault  and 
battery  occurred  on  the  premises  of  the  company. 
(Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  §  283;*  False  Imprisonment,  Dec. 
Dig.  §  15.*] 

4.  Railroad  Company  Not  Liable. 

Evidence  disclosing  the  facts  and  circum- 
gtances  above  stated,  and  nothing  more,  is  in- 
sufficient to  sustain  a  verdict  against  the  rail- 
way company  at  whose  instance  the  special  of- 
ficer was  appointed,  and  by  whom  he  was  paid 
for  his  public  services,  and  the  trial  court 
properly  set  it  aside. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Marlon  County. 

Action  by  Charles  J.  McKain  against  the 
Baltimore  &  Ohio  Railroad  Company.  There 
was  a  verdict  for  plaintiff,  and,  from  an  or- 
der setting  the  same  aside  and  granting  a 
new  trial,  he  brings  error.    Affirmed. 

Harry  Shaw  and  C.  H.  Leeds,  for  plaintiff 
In  error.  U.  N.  Arnett,  Jr.,  and  John  Bassel, 
for  defendant  In  error. 

POFFENBARGER,  J.  Charles  J.  McKain 
complains  of  an  order,  made  by  the  circuit 
court  of  Marlon  county,  setting  aside  a  ver- 
dict in  his  favor  for  $300,  and  awarding  the 
defendant,  the  Baltimore  &  Ohio  Railroad 
Company,  a  new  trial  in  the  case.  The  ac- 
tion is  for  damages  for  false  arrest  and  im- 
prisonment and  assault  and  battery,  alleged 
to  have  been  committed  by  the  defendant 
through  its  agents,  and  refusal  to  carry  and 
transport  the  plaintiff,  as  it  had  contracted 
to  do  by  selling  him  a  ticket  The  arrest  was 
predicated  on  an  alleged  assault  committed  at 
the  Fairmont  station  of  the  defendant  upon 
Mrs.  J.  H.  Downey,  wife  of  the  special  of- 
ficer who  made  the  arrest  The  evidence  bear- 
ing on  the  question  of  probable  cause  therefor 
is  highly  conflicting,  and  renders  it  one  clear- 
ly proper  for  jury  determination.  The  plain- 
tiff denies  having  molested  the  lady  in  any 
way,  and  she,  her  husband,  and  another  man 
Btoutly  assert  the  contrary,  saying  he  rudely 
pushed  or  sliOTed  her  as  he  passed  them, 
while  they  were  standing  and  engaged  in  con- 
versation. It  is  hardly  necessary  to  say  this 
made  a  case  proper  for  jury  determination,  if 
the  railway  company  is  responsible  for  the 
acts  done  by  Downey ;  the  arrest,  assault  and 
battery,  and  imprisonment  being  regarded, 
agreeably  to  the  finding  of  the  jury,  as  hav- 
ing been  Inflicted  without  probable  cause  or 
justification.  Downey  was  a  special  pollce- 
aiau,  com  missioned  by  the  Governor  of  the 
st.ite.  by  virtue  of  the  authority  vested  in 
him  by  .section  31  of  chapter  145  of  the  Code 
of  18D9  (Code  1906,  §  4281),  upon  the  applica- 
tiou  of  the  defendant  and  employed  and  paid 
by  it.     He  had  qualified  as  such  officer  and 


filed  a  copy  of  his  oath  of  office  in  the  clerk'i 
office  of  the  county  court  of  the  county  in 
which  he  made  the  arrest  His  powers  are 
thus  defined  in  the  section  of  the  statute 
above  named :  "Every  police  officer  appointed 
under  the  provisions  of  this  act  shall  be  a  con- 
servator of  the  peace  within  each  county  in 
which  any  part  of  said  railroad  may  be  situ- 
ated, and  in  which  such  oath  or  a  certified 
copy  thereof  shall  have  been  filed  with  the 
clerk  of  the  county  court  or  other  tribunal 
established  in  lieu  thereof;  and,  in  addition 
thereto,  he  shall  possess  «ind  may  exercise 
all  the  powers  and  authority,  and  shall  be 
entitled  to  all  the  rights,  privileges  and  im- 
munities, witliin  such  counties,  as  are  now, 
or  may  hereafter  be,  vested  in  or  conferred 
npoji  the  regularly  elected  or  appointed  con- 
stables of  said  county.'*  The  statute  also  au- 
thorizes any  railroad  company  at  whose  in- 
stance such  an  appointment  has  been  made 
to  dispense  with  the  services  of  the  officer  by 
filing  a  notice  to  that  effect,  and  thereupon 
his  powers  "cease  and  determine." 

The  reported  decisions  indicate  that  stat- 
utes similar  to  ours,  providing  for  the  ap- 
pointment of  special  police  officers  at  the  in- 
stance of  corporations  and  payment  by  them 
for  their  services,  have  been  passed  in  many 
of  the  states  and  construed  by  several  of  the 
courts.  While  no  decision  of  this  court  deals 
with  the  identical  questions  presented,  namely, 
the  status  of  such  an  officer  and  the  extent 
to  which  his  employer  is  liable  for  his  acts, 
the  numerous  decisions  of  other  courts  having 
persuasive  authority  with  us  render  It  com- 
paratively easy  to  solve  these  questions. 
Such  officers  act  in  the  opinion  of  the  courts 
sometimes  as  servants  of  the  company  em- 
ploying them,  and  sometimes  as  officers  of  the 
state.  Deck  v.  Bait  &  O.  R.  R.  Co.,  100  Md. 
168,  59  Atl.  650, 108  Am.  St  Rep.  309 ;  Foster 
V.  Grand  Rapids  Ry.  Co.,  140  Mich.  689, 104  N. 
W.  880;  Brill  v.  Eddy,  115  Mo.  696,  22  a  W. 
488;  Dickson  v.  Waldron,  135  Ind.  607,  34  N. 
B.  606,  35  N.  E.  1,  24  L.  R.  A.  483,  488,  41  Am. 
St  Rep.  440;  Sharp  v.  Erie  Ry.  Co.,  184  N. 
Y.  100,  76  N.  E.  923,  6  Am.  &  Eng.  Ann.  Cas. 
250;  Tyson  ▼.  Bauland  Co.,  186  N.  Y.  397» 
79  N.  E.  8,  9  L.  R.  A.  (N.  S.)  267;  Healey  v. 
Lothrop,  171  Mass.  263,  50  N.  E.  540;.  Tucker 
V.  Erie  Ry.  Co.,  69  N.  J.  Law,  19,  54  Ati.  557; 
Cordner  v.  Railway  Co.,  72  N.  H.  413,  57  Atl. 
234 ;  Thomas  v.  Can.  Pac.  R.  R.  Co.,  14  Out 
L.  Rep.  55,  8  Am.  &  Eng.  Ann.  Cas.  324; 
Daniel  v.  Railroad  Co.,  136  N.  C.  517.  48  S.  B. 
816,  67  L,  R.  A.  455,  1  Am.  &  Eng.  Ann.  Cas. 
718.  The  import  of  these  decisions  is  that 
such  appointees,  although  paid  for  all  their 
services  by  the  persons  at  whose  instances 
they  are  appointed,  are  not  servants  of  such 
persons  in  respect  to  all  the  acts  they  perform 
by  virtue  of  their  offices ;  but  only  in  respect 
to  services  rendered  the  company,  such  as 
defending  or  preserving  its  property.  The 
lino  of  distinction,  sometimes   hard   to  rec- 
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ogulase  under  the  circumstances  of  the  par- 
ticular case,  marks  the  point  at  which  the 
act  ceases  to  be  one  of  service  to  the  em- 
ployer, and  becomes  one  of  vindication  of 
public  right  or  Justice,  the  apprehension  or 
punishment  of  a  wrongdoer,  not  for  the  injury 
done  to  the  employer,  but  to  the  public  at 
large.  Perhaps  the  dearest  and  best  state- 
ment of  it  is  that  given  by  the  eminent  Eng- 
lish Jurist  Blackburn  in  Allen  v.  London,  eta. 
By.  Co.,  L.  B.  6  Q.  B.  65,  as  frequently  quoted 
by  the  American  courts :  ''There  is  a  marked 
distinction  between  an  act  done  for  the  pur- 
poife  of  protecting  the  property  by  preventing 
a  felony  or  of  recovering  it  back  and  an  act 
done  for  the  purpose  of  punishing  the  offend- 
er for  that  which  has  already  been  done. 
There  is  no  Implied  authority  in  a  person  hav- 
ing the  custody  of  property  to  take  such  steps 
aa  he  thinks  fit  to  punish  a  person  who  he 
supposes  has  done  something  with  reference 
to  the  property  which  he  has  not  done.  The 
act  of  punishing  the  offender  is  not  anything 
done  with  reference  to  the  property.  It  is 
done  merely  for  the  purpose  of  vindicating 
Justice.  And  in  this  respect  there  is  no  dif- 
ference between  a  railway  company— which  is 
a  corporation — and  a  private  individual.  If 
the  law  were  that  the. defendants  are  respons- 
ible for  the  act  of  their  booking  derk  in  giv- 
ing the  plaintiff  into  custody  on  an  unfound- 
ed charge,  every  shopkeeper  in  London  would 
be  answerable  for  any  act  done  by  a  shop- 
man left  in  his  shop  who  chose  to  accuse  a 
person  of  having  attempted  to  plunder  the 
shop,  every  merchant  would  be  responsible 
for  a  similar  act  of  his  derk,  and  every  gen- 
tleman for  the  act  of  his  butler  or  coadi- 
man."  In  order  to  make  the  employer  liable^ 
he  must  have  directed  the  injurious  and 
wrongful  act  to  be  done.  Thus  in  Tolchester, 
etc.,  Go.  V.  Stelnmeier,  72  Md.  813,  20  Atl. 
188,  8  L.  B.  A.  846,  one  of  the  earliest  cases 
on  the  subject  in  this  country,  the  court  held 
as  follows :  "(1)  That  the  defendant  was  not 
bound  for  the  policeman's  acts  simply  be- 
cause he  was  appointed  by  the  Governor  at 
its  nomination  or  request,  and  because  it 
paid  his  salary.  (2)  That  the  act  of  the 
policeman  was  that  of  .a  state  officer  in  the 
exercise  of  his  common-law  powers  as  such 
officer,  and  not  executing  the  orders  of  the 
defendant  (3)  That  the  act  of  arrest,  to  be 
effectually  ratified  by  the  defendant,  must 
have  been  the  act  of  Its  agent  authorized  to 
commit  it"  In  Tucker  v.  Erie  By.  CJo.,  69  N. 
J.  Law,  19,  54  Atl.  557,  the  court  held  as 
follows:  ''In  order  to  render  a  company  re- 
sponsible for  an  unwarranted  arrest  made 
by  one  of  such  policemen,  and  a  subsequent 
malicious  criminal  prosecution  by  him,  it  is 
necessary  to  show  that  his  action  was  in- 
stigated by  the  company  or  some  of  its  of- 
ficers or  employes."  In  Foster  v.  Grand 
Bapids  Ry.  Co.,  140  Mich.  689,  104  N.  W.  380, 
the  following  proposition  is  asserted :  "Where 
a  special  deputy  sheriff  paid  by  a  street  rail- 
way company  acts  solely  in  his  capadty  as  an 


officer  in  assaulting  a  passenger,  and  not  by 
the  direction  of  the  conductor  in  ctiarge  ot 
the  car,  the  street  railway  company  is  not 
responsible  for  the  act" 

But  the  direction  or  instigation  need  not 
be  in  express  ternis.  It  suffices  that  the 
officer  in  the  employment  of  a  private  per- 
son or  corporation  had  implied  authority  or 
direction  from  the  employer  to  do  the  act 
In  other  words,  if  the  act  done  was  within 
the  scope  of  the  duty  imposed  upon  him  In 
favor  of  the  employer  by  his  contract  of 
service,  the  prindple  of  respondeat  superior 
applies.  "In  an  action  against  a  corporation 
for  a  malidous  prosecution  instituted  by 
one  of  its  servants,  where  it  is  not  shown 
that  the  servant  had  any  express  authority 
to  institute  the  prosecution,  the  burden  la 
upon  the  plaintiff  to  show  that  the  servant 
from  the  nature  of  his  duties  had  implied 
authority  to  prosecute  the  plaintUt."  Thom- 
as V.  Can.  Pac.  By.  Co.,  dted  supra.  This 
principle  is  recognized  in  nearly,  if  not  quite, 
all  of  the  cases  above  dted.  Others,  further 
illustrating  it  may  be  found  in  the  valuable 
notes  to  Sharp  v.  Bailway  Co.,  184  N.  Y.  100, 
76  N.  E.  928,  6  Am.  Sc  Eng.  Ann.  Cas.  250, 
and  Thomas  v.  Bailway  Co.,  14  Ont  L.  Bep. 
55,  8  Am.  &  Eng.  Ann.  Cas.  824.  No  such  im- 
plication arises  from  the  fact  that  the  offi- 
cer is  paid  by  the  person  at  whose  instance 
he  was  appointed.  Although  so  paid,  he  is 
prima  facie  a  public  officer,  and  not  a  pri- 
vate servant  Healey  y.  Lothrop,  171  Mass. 
263,  50  N.  E.  540;   Tucker  v.  Erie  By.  Co., 

69  N.  J.  Law,  10,  64  Atl.  557;  Cordner  v. 
Bailway  Co.,  72  N.  H.  418,  57  Atl.  234 ;  ro»- 
ter  V.  BaUway  Co.,  140  Midi.  680,  104  N.  W. 
380;   Tyson  v.  Bauland  Co.,  186  N.  Y.  307, 

70  N.  E.  3,  0  L.  B.  A.  (N.  8.)  267.  But 
such  officers  frequently  perform  acts  or  serv- 
ices directly,  immediately,  and  primarily  ben- 
efidal  to  their  employ^,  and  at  their  in- 
stance and  under  their  direction.  Such  spe- 
dal  employment  may  Include  an  express  di- 
rection to  arrest  or  prosecute  all  persons 
whom  the  officer  may  suspect  of  offenses 
against  the  property  or  rights  of  his  employ- 
er. If  there  is  no  such  express  direction,  it 
may  foe  inferred  from  the  nature  of  the  du- 
ties imposed  or  the  services  to  be  rendered, 
and,  if  so,  the  authorization  or  instigation 
is  established  by  way  of  imiHlcatlon.  In 
such  cases  the  relation  of  master  and  serv- 
ant is  made  out,  and  then  the  question  is 
whether  the  act  done  was  within  the  scope  or 
course  of  the  servant's  or  agent* s  employ- 
ment and  the  principles  enundated  in  Gil- 
lingham  v.  Bailroad  Co.,  35  W.  Ya.  588, 
14  S.  E.  243,  14  L.  B.  A.  708,  20  Am.  St 
Bep.  827,  and  Davis  v.  Bailroad  Co.,  61  W. 
Va.  246,  56  S.  E.  400,  0  L.  B.  A.  (N.  S.)  093, 
in  which  the  acts  were  done  by  railway  con- 
ductors, apply.  In  Sharp  v.  Erie  By.  Co., 
184  N.  Y.  100,  76  N.  E.  923,  the  plaintiff's 
decedent,  caught  in  the  act  of  stealing  a 
ride  on  a  train,  had  been  pursued  by  a  de- 
tective employed  by  the  railway  company  out 
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of  the  railway  yards  on  to  adjacent  lands, 
and  there  shot  by  the  latter.  There  was  evi- 
dence tending  to  show  that  the  railway  com- 
pany had  employed  the  detective  to  protect 
its  track  and  property,  and  look  after  crimes 
committed  against  it  and  its  right  of  way, 
and  the  court  held  that  it  was  for  the  Jury 
to  say,  under  all  the  facts  and  circumstan- 
ces shown  in  evidence,  whether  the  detective 
acted  within  the  scope  of  his  employment, 
or  whether,  being  a  public  officer,  he  acted 
In  that  capacity  alone.  Deck  v.  Railway 
Ck>^  100  Md.  168,  59  Atl.  650,  108  Am.  St 
Rep.  399,  developed  facts  very  similar  to 
those  shown  in  Sharp  v.  Railway  Co.,  supra, 
and  the  court  held  the  case  one  proper  for 
Jury  determination.  The  plaintiff  had  been 
stealing  a  ride  on  a  freight  train,  and  a  spe- 
cial policeman,  employed  by  the  company, 
ordered  him  off,  and  then  shot  him  when  he 
was  a  few  feet  distant  from  the  trac^  In 
Dickson  V.  Waldron,  135  Ind.  507,  34  N.  B. 
506.  35  N.  B.  1,  24  14.  R.  A.  483,  488,  41 
Am.  St.  Rep.  440,  the  plaintiff  had  been 
assaulted'  and  beaten  in  a  theater  by  a  spe- 
cial officer  at  the  time  on  duty  there;  The 
assault  and  battery  grew  out  of  a  contro- 
versy between  the  plaintiff  and  the  ticket 
seller.  It  was  a  part  of  the  special  officer's 
duty  to  maintain  order  in  the  establishment, 
and  the  ticket  seller  had  demanded  the  ar- 
rest ot  the  plaintiff.  The  court  held  the  pro- 
prietor of  the  establishment  liable  for  the 
act  of  the  officer.  Speaking  of  the  character 
of  the  act,  the  Judge,  who  delivered  the 
opinion  of  the  court,  said :  "Even  if  he  were 
a  regular  patrol  man,  called  in  off  the  street 
by  appellants  or  their  agents  to  aid  in  en- 
forcing the  regulations  of  the  theater,  he 
would  for  such  purpose  be  only  the  agent  of 
appellants,  and  for  his  conduct  as  such 
agent,  within  the  scope  of  his  employment, 
appellants  would  be  responsible.*'  This  view, 
or  process  of  reasoning,  resulted  in  the  fol- 
lowing conclusion  in  Foster  v.  Railway  Co., 
dted:  ''Where  a  special  deputy  sheriff  who 
was-  paid  by  a  street  railway  company,  and 
whose  duty  it  was  to  preserve  order  at  a  re- 
sort owned  by  the  company,  and  ride  upon 
the  cars  and  prevent  disturbances,  assaulted 
a  passenger  on  a  car  In  assisting  a  con- 
ductor to  eject  him  for  nonpayment  of  fare, 
the  <^oer  in  so  doing  represented  not  the 
public,  but  his  employer,  and  the  street  rail- 
way company  was  liable." 

If,  howbver,  it  does  not  appear  that  the  act 
done  was  within  the  scope  of  the  servant's 
employment,  or  that  there  was  any  employ- 
ment or  contract  of  service  beyond  that  by 
which  the  person  or  corporation  at  whose 
instance  the  appointment  to  the  office  was 
made  bound  himself  to  pay  the  officer  for  his 
services  as  a  policeman,  or  that  the  arrest 
was  made  or  the  person  prosecuted  at  the 
instance  or  by  the  direction  of  the  person 
who  has  the  appointment  made,  there  is 
no  liability  upon  such  person  for  the  act 
In    Healey   v.   Lothrop,   dted,   Mr.   Justice 


Holmes,  delivering  the  opinion  of  the  court, 
said:  "If  the  statute  had  meant  to  make 
the  officer  the  servant  of  the  person  who  ap- 
plies for  his  appointment  and  gives  bond  for 
his  conduct,  presumably  it  would  have  said 
so.  But,  if  it  had  said  so,  it  would  have 
insisted  upon  a  Action  being  treated  as  a 
fact  It  is  true  that  the  defendant  asked 
to  have  an  officer  appointed,  perhaps  asked 
to  have  Mead  appointed,  and  that  he  paid 
him.  But  he  did  not  appoint  him,  could  not 
remove  him,  and  could  not  control  his  official 
conduct,  which  was  governed  by  the  regula- 
tions of  the  police  commissioners  and  his 
own  sense  of  duty  as  a  public  officer.  The 
statute  does  not  call  the  relation  that  of 
master  and  servant,  and  goes  no  further 
than  to  make  the  defendant  liable  upon  his 
bond  'to  the  same  extent'  as  for  a  servant 
The  words  quoted  imply  that  the  officer  is 
not  one.  They  mean  to  the  same  extent  as 
In  another  case  which  does  not  exist"  In 
Tyson  v.  Bauland  Co.,  cited  supra,  the  arrest 
was  made  in  the  store  of  a  company  that 
had  requested  the  appointment  of  the  officer 
and  paid  him  for  his  services  on  a  charge 
of  theft  in  the  store  by  a  customer,  and,  it 
not  appearing  that  the  company  had  di- 
rected the  arrest  to  be  made,  or  the  plaintiff 
to  be  prosecuted,  although  a  floor  walker 
had  brought  the  loss  to  the  attention  of  the 
officer,  the  court  held  that  the  trial  court 
should  have  directed  a  verdict  for  the  de- 
fendant The  subject  of  the  alleged  theft 
was  not  goods  or  property  of  the  store,  but 
money  of  another  customer  who  happened  to 
be  in  the  store  at  the  time.  In  Smith  v. 
Southeastern  Ry.  Co.,  L.  R.  6  C.  P.  640, 
there  had  been  a  controversy  between  rail- 
way servants  and  the  plaintiff.  Incidentally 
a  special  officer  employed  and  paid  by  the 
company  assaulted  the  plaintiff  and  others. 
After  the  struggle  was  over,  the  special  of- 
ficer gave  the  plaintiff  into  custody.  The 
court  held  the  company  not  liable,  because 
the  act  of  giving  him  into  custody  was  be- 
yond the  scope  of  the  servant's  employment 
One  of  the  rules  of  the  company  said  any 
officer  or  serva;Dt  sworn  as  a  constable  for 
the  district  or  place  where  he  was  on  duty 
might  take  into  custody  any  one  whom  he 
saw  commit  an  assault  upon  another  at  any 
of  its  stations  for  the  purpose  of  putting  an 
end  to  any  fight  or  affray,  but  not  if  tne 
affray  had  come  to  an  end.  It  appeared 
from  the  evidence  of  the  plaintiff  that  he 
was  not  given  into  custody  until  after  the 
fi^t  had  ended,  and  the  court  said:  *'We  are 
disposed  to  draw  the  inference  in  fact  that 
Antonio  in  giving  the  plaintiff  into  custody 
was  not  acting  within  the  scope  of  his  em- 
ployment by  the  company,  or  on  behalf  of, 
or  for  the  benefit  of,  the  company."  Agree- 
ably to  this,  the  court  said  in  Dickson  v. 
Waldron,  cited  supra:  "If,  however,  after 
entering  the  theater,  he  (the  officer)  should 
discover  appellee  in  the  act  of  violating  a 
criminal  law  of  the  state  or  a  penal  ordl- 
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nance  of  the  <rlty,  and  should  proceed  to 
arrest  him  for  It,  such  act  of  arrest  would  be 
that  of  a  police  officer.  And  if  such  arrest 
were  made  on  the  officer's  own  motion,  wlth- 
oflit  direction,  express  or  implied,  on  the  part 
of  the  appellants,  then  the  appellants  would 
not  be  responsible," 

In  view  of  these  precedents  and  princi- 
ples, we  are  of  the  opinion  that  the  railway 
company  Is  not  liable  to  the  plaintiff  for  the 
injuries  inflicted  upon  him.  He  was  not  ar- 
rested or  prosecuted  for  any  act  respecting 
the  railway  company  or  its  property.  The 
offense  with  which  he  was  charged  was  an 
act  done  respecting  the  wife  of  the  prose- 
cuting officer,  and  did  not  in  any  way  involve 
any  right  of  the  company.  That  it  was  done 
ui>on  the  premises  of  the  railway  company  is 
in  our  opinion  Immaterial.  The  motive  of 
the  arrest,  assault,  and  prosecution  clearly 
appears  to  have  been  either  vindication  of 
the  law,  or  a  desire  on  the  part  of  the  officer 
to  avenge  the  insult  to  his  wife  or  to  comply 
with  her  wishes,  and  in  none  of  these  aspects 
of  the  case  would  the  company  be  responsible 
for  the  acts,  however  unjustifiable  they  may 
have  been.  Nor  is  it  material  that  the 
plaintiff  had  a  return  ticket,  was  lawfully  at 
the  station  awaiting  a  train,  and  was  not 
carried  by  the  railway  company.  According 
to  the  evidence,  his  losses  and  Injuries  were 
all  caused  by  Downey,  not  the  railway  com- 
pany. 

Perceiving  no  error  in  the  judgment,  we 
affirm  it,  with  costs  and  damages. 

Affirmed. 


(65  W.  Va.  260) 

GOSHORK  V.  WHBBMNG  MOLD  &  FOUN- 
DRY CO. 

(Supreme  Court  of  Appeals  of  West  Viiglnia; 
March  2»  1909.) 

1.  Masteb  and  Servant  (S  191*)— Fellow 
Sekvants—Who  are. 

A  servant,  employed  to  operate  in  the  night- 
time a  particular  machine,  is  not  a  fellow  serv- 
ant with  a  machinist  employed  to  keep  the  ma- 
chinerv  in  the  plant  in  good  order  and  condition, 
nor  with  other  servants  employed  therein  to  op- 
erate the  same  machine  in  the  daytime,  who  on 
request  may  have  assisted  such  machinist  in  in- 
stalling a  new  pulley  connected  with  such  ma- 
chine, and  which,  as  observed  by  them,  is  crack- 
ed, and  rendered  defective  and  unsafe  In  the 
installation  thereof,  so  as  to  absolve  the  master 
from  liability  for  injuries  resulting  to  such  first 
servant  therefrom. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (  479 ;   Dec.  Dig.  {  191.*] 

2.  Master  and  Servant  (§  234*)— Contribu- 
tory Negligence— Knowledge  of  Defect 
—Imputed  Knowledge. 

The  knowledge  of  the  servants  employed  on 
such  day  shift  cannot  be  imputed  to  the  servant 
employed  on  said  night  shift,  or  render  him 
guilty  of  negligence  in  continuing  in  his  employ- 
ment, unless  he  had  knowledi[e  of  such  defective 
and  unsafe  machinery,  or  it  was  so  plainly 
manifest  that  he  ought  to  have  known  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  234.*] 


3.  Master  and  Servant  (§  185*)— Injuries 
TO  Servant^ Safe  Appliances ~ Delega- 
tion OF  Duty— Fellow  Servant. 

A  case  in  which  the  principles  announced 
in  Madden  v.  Railway  Co.,  28  W.  Va.  610,  57 
Am.  Rep.  695,  Jackson  v.  Railway  Co.,  43  W. 
Va.  880,  27  S.  B.  278,  81  S.  B.  &8,  46  L.  R, 
A.  337,  Vickers  v.  Kanawha  &  W.  V.  R.  Co. 
(W.  Va.)  63  S.  B.  367,  and  Richards  v.  Iron 
Works,  56  W.  Va.  510,  49  S.  E.  437,  relating  to 
the  nonassignable  duties  of  a  master,  are  prop- 
erly applied  as  controlling  the  facts  In  the  case, 
and  the  instructions  to  the  jury,  given  and  re- 
fused. 

[Ed.  Note.— For  other  '^ases,  see  Master  and 
Servant,   Cent.  Dig.  §§  392-896;    Dec  Dig.   § 

4.  Master  and  Servant  (§  217*)— Risks  As- 
sumed BT  Servant  —  knowledge  of  De- 
fect. 

A  servant  has  the  right  to  presume  that 
the  master  has  provided  him  a  reasonably  safe 
place  to  work,  and  it  is  only  after  discovering 
the  place  to  be  unsafe  that  he  can  be  said  to 
have  assumed  the  extra  risk  of  continuing  in 
his  employment;  and,  though  after  reasonable 
time  allowed  him  he  will  be  presumed  to  be 
aware  of,  and  have  knowledge  of,  apparent  de- 
fects, yet,  to  charge  him  with  notice  thereof  on 
this  ground,  such  defects  and  dangers  must  be 
unquestionably  plain  and  obvious,  so  that,  if  he 
did  not  see  them,  he  must  necessarily  be  in 
fault 

[li^.  Note.— For  other  pases,  see  Master  and 
Servant,  Cent  Dig.  §S  574-600;  Dec  Dig.  § 
217.*] 

5.  Master  and  Servant  (8  289*)— Injuries 
TO  Servant  —  Actions  -*  Questions  fob 
Jury. 

Generally,  whether  the  continuance  in  the 
service  and  the  use  of  defective  machinery 
amounts  to  such  negligence  as  to  bar  recovery 
ought  to  be  submitted  to  the  jury,  under  proper 
instructions  from  the  court 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  1096 ;   Dec  Dig.  §  289.«) 

6.  New  Trial  (§  104*)— Newlt  Discovered 
Evidence— "Cumulative  Evidence." 

Newly  discovered  evidence  of  an  admission 
of  the  same  kind,  and  to  the  same  point,  as  that 
given  in  evidence  on  the  trial  by  a  witness  ex- 
amined, though  made  to  another  and  different 
person,  and  at  a  different  time  and  place,  and 
under  different  circumstances,  is  cumulative  in 
character,  and  will  not  be  good  ground  for  set- 
ting aside  a  verdict  and  awarding  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trials 
Cent  Dig.  iS  219,  220;   Dec.  Dig.  |  104.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1783.  1784.] 

7.  Appeal  and  Error  (§  1004*)  —  Review — 
Amount  of  Verdict. 

In  an  action  by  a  servant  aealnst  a  master 
for  personal  injuries  sustained,  there  is  no  fixed 
rule  of  compensation,  as  in  actions  for  death  by 
wrongful  act;  and,  unless  the  verdict  of  the 
jury  IS  for  an  amount  so  out  of  proportion  to 
the  actual  injury  as  to  evince  the  fact  that  the 
jury  has  been  misled,  or  been  influenced  by  cor- 
ruption, passion,  or  prejudice,  it  will  not  be 
set  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3944 ;   Dec.  Dig.  §  1004.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Ohio  County. 
Action    by    Frank    Goshorn    against*  the 
Wheeling  Mold  &  Foundry  Company.     Judg- 


•For  other  cases  see  eame  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indezea. 
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ment  for  plaintllff,  and  defendant  brings  er- 
ror.    Affirmed. 

Rnssell  &  Rusaell,  for  plaintiff  in  error. 
O'Brien  &  O'Brien  and  8.  O.  Boyce,  for  de- 
fendant in  error. 

MILLER,  P.  The  plaintilT,  a  machinist  of 
some  18  years'  experience,  employed  by  de- 
fendant in  its  foundry  at  Wheeling  on  a 
night  shift,  in  some  way  had  his  right  arm 
caught  between  a  belt  and  pulley  on  the 
shafting  attached  to  the  machine  he  was  op- 
erating, resulting  in  a  severance  of  his  lower 
fore  arm,  and  so  mangling  and  bruising  his 
npper  arm  that  it  had  to  be  amputated 
aboYe  the  elbow.  For  his  injuries  thus  sus- 
tained he  recovered  in  the  court  below  a 
verdict  and  Judgment  against  defendant  for 
$16,777.75.  The  circuit  court  denied  the  de- 
fendant's motion  for  a  new  trial,  and  the 
case  is  now  before  us  upon  writ  of  error. 

The  circumstances  surrounding  plaintiff  at 
the  time  of  his  accident,  as  summarized  by 
defendant's  counsel,  are  as  follows :  The  ma- 
chine at  which  he  was  working  was  an  end 
milling  machine,  used  for  grinding  the  ends 
of  iron  and  steel  castings.  The  grinding 
wheel,  in  front  of  which  plaintiff  worked, 
and  toward  which  on  tables  he  placed  the 
castings  to  be  ground,  was  turned  rapidly 
by  a  shaft  When  standing  fronting  this 
wheel,  there  were  to  his  left,  along  the  same 
shaft,  three  other  wheels  or  pulleys.  The 
first  pulley  was  the  one  In  connection  with 
which  the  accident  occurred.  It  was  made 
of  metal,  about  eight  inches  in  diameter,  the 
shaft  running  through  its  center,  and  from 
the  center  spokes  ran  out  to  the  rim,  about 
six  inches  in  width,  and  an  eighth  or  a  quar- 
ter of  an  inch  in  thickness,  except  where 
the  spokes  Joined  it,  and  where  it  was  thick- 
er than  at  the  sides.  The  belt  running 
around  this  particular  pulley  was  in  a  verti- 
cal position,  running  around  another  much 
larger  pulley,  immediately  over,  and  several 
feet  above,  the  one  at  which  the  accident  oc- 
curred. On  the  same  shaft,  and  to  the  left 
of  the  latter  pulley,  were  fwo  other  pulleys, 
side  by  side,  on  which  ran  belts  of  consid- 
erable length,  in  a  horizontal  position,  and 
running  to  other  pulleys  some  distance  away. 
All  of  these  pulleys  and  belts  ran  at  a  very 
high  speed.  As  much  oil  was  used  in  connec- 
tion with  the  machinery,  and  some  of  it  would 
occasionally  get  upon  the  belts,  causing  them 
to  slip  when  working  against  the  pulleys, 
it  was  necessary,  from  time  to  time,  to  throw 
powdered  chalk  upon  the  inside  portions  of 
the  belts  to  take  up  the  oil.  The  two  pulleys 
west  of  the  pulley  at  which  the  accident  oc- 
curred had  in  front  of  them  a  metal  shield, 
fastened  by  a  screw  to  a  portion  of  the  struc- 
ture just  above  these  pulleys. 

The  negligence  charged,  and  on  which 
plaintiff  bases  his  right  of  recovery,  is  in  the 
first  count:  That  defendant  did  not  use  prop- 
-er  care  and  caution  that  he  was  provided 


with  good,  proper,  safe,  and  suitable  ma- 
chines and  appliances,  in  that  it  provided 
for  and  suffered  to  be  used  by  him  while 
engaged  in  operating  said  "end  milling  ma- 
chines," a  cracked,  vinsecure,  weak,  unsafe, 
and  unsuitable  pulley,  located  at  the  lower 
left  comer  of  said  machines,  because  of 
which  said  pulley  broke  and  parted,  and  a 
portion  thereof  struck  plaintiff  on  the  head 
with  great  force  and  violence,  whereby  he 
became  dazed  and  thrown  down,  and  his 
right  arm  was  caught  in  said  pulley  and 
belting,  and  was  torn  and  cut  off,  necessi- 
tathug  anvputation  as  aforesaid ;  and,  in  the 
second  count,  In  addition  to  what  is  charged 
in  the  first,  it  is  alleged  to  have  been  a  part 
of  the  du^  of  plaintiff,  in  operating  said 
machine,  to  chalk  the  belts  and  pulleys,  and, 
in  addition  to  the  other  duties  of  the  de- 
fendant charged  in  the  first  count,  that  it 
was  especially  its  duty  to  provide  plaintiff 
good,  safe,  proper,  and  suitable  belting  and 
pulleys  to  be  used  by  him  aforesaid;  but, 
disregarding  its  duty  in  this  behalf,  defend- 
ant tiad  provided,  and  suffered  to  be  Nused 
by  the  plaintiff,  a  certain  unsafe  and  un- 
suitable belting,  and  that,  while  he  was  en- 
gaged in  performing  his  duty  of  chalking 
said  belting  and  pulleys  and  operating  said 
machine,  said  pulley  broke  and  parted,  and 
a  portion  thereof  struck  the  plaintiff  on  the 
head  with  great  force  and  violence,  whereby 
he  became  dazed,  and  was  thrown  down  and 
injured  as  described  in  the  first  count 

On  the  trial  plaintiff  relied  entirely  upon 
proof  of  the  cracked,  weak,  and  insecure 
condition  of  the  pulley  at  which  the  acci- 
dent occurred,  and  of  which  he  testified  he 
had  no  previous  knowledge  or  information; 
and  on  the  further  evidence  of  himself,  and 
his  witnesses,  showing,  and  tending  to  show, 
that  while  engaged  in  chalking  the  belts  as 
charged,  the  pulley  broke  and  parted,  a 
portion  thereof  striking  him,  and  causing 
him  to  fall,  and  his  arm  to  be  caught  and 
injured  as  alleged.  Although  defendant  con- 
troverted the  fact  that  the  pulley  was  in 
a  cracked  and  insecure  condition,  its  evi- 
dence on  this  question  was  negative  and  cir- 
cumstantial only,  and  it  relied  mninly  on  the 
theories  that  plaintiff  had  negligently  con- 
tributed to  his  injuries:  First,  by  selecting 
the  wrong  place  to  chalk  the  horizontal 
belts;  second,  that  in  attempting  to  apply 
the  chalk,  he  had  thrust  his  hand  over  the 
pulley  and  between  the  sides  of  the  belt  in 
which  his  arm  was  caught  and  severed; 
and,  third,  that  it  was  because  of  the  place 
at  which,  and  the  negligent  manner  in  which, 
he  had  undertaken  to  chalk  the  belts  that 
his  sleeve  had  been  caught  between  the  re- 
volving pulley  and  belts  and  severed  in  the 
manner  described,  and  that  the  breaking  and 
parting  of  the  pulley  was  not  the  cause  of 
plaintiff's  injuries,  but  the  result  of  his  arm 
being  caught  as  described.  It  is  claimed  for 
defendant  that  the  safe  and  proper  way  to 
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chalk  the  belts  was  to  take  off  the  metal 
shield  referred  to,  and  throw  the  chalk  on 
the  lower  Inside  portion  of  each  belt  by 
throwing  it  through  the  space  between  them; 
that  the  plaintiff,  Instead  of  doing  the  chalk- 
ing In  the  safe  way,  had  preferred  the  dan- 
gerous method  of  throwing  the  chalk  oyer 
the  pulley  at  which  the  accident  occurred, 
between  the  two  portions  of  the  belt  run- 
ning around  that  pulley,  and  had  thus  by  his 
negligence  contributed  to  his  injuries.  The 
evidence,  however,  of  a  number  of  witnesses 
who  worked  at  this  machine  is  that  the 
chalking  of  the  horizontal  belts  was  always 
done  from  the  position  occupied  by  the  plain- 
tiff; and  there  was  much  evidence  tending 
to  show  that  this  was  as  safe  a  place  as  the 
other,  and  took  less  time,  and  in  some  re- 
spects was  less  dangerous,  than  to  do  the 
chalking  from  the  other  position. 

On  these  controverted  and  material  facts 
the  defendant  submitted  to  the  Jury  three 
special  interrogatories,  which  were  answered 
and  returned  by  them  with  their  verdict,  as 
follows:  No.  1.  "Was  the  pulley  which,  ac- 
cording to  the  plaintiff's  claim,  broke  and 
caused  the  injury  to  the  plaintiff  cracked 
or  in  Impfoper  condition  at  the  time  when 
it  was  put  into  place  some  weeks  or  more  be- 
fore the  accident?"  Answer.  **Yes."  No.  2. 
"Was  the  plaintiff  guilty  of  negligence  di- 
rectly contributing  to  his  injury  in  the  man- 
ner in  which  he  acted  in  chalking  the  belts 
Just  before  and  at  the  time  when  the  acci- 
dent occurred?"  Answer.  "No."  No.  8. 
"Did  the  pulley  break  before  the  plaintiff's 
arm  was  caught?"  Answer.  "Yes."  We 
must  therefore  treat  these  findings  of  facts 
by  the  Jury,  as  w^l  as  all  other  findings  of 
facts  controverted,  and  necessarily  involved, 
in  their  general  verdict  as  conclusive  thereof. 

But  questions  of  law  are  presented:  First, 
it  is  said  that  the  negligence  complained  of, 
if  any,  was  that  of  Bitner,  the  machinist, 
and  of  Pearl  and  Hill,  his  assistants,  fellow 
servants  of  plaintiff,  that  Pearl  and  Hill, 
who  operated  on  the  day  shift  the  same 
machine,  especially  were  such  fellow  ser- 
vants, and  that,  as  they  assisted  Bitner  in 
putting  on  the  pulley,  and  knew  of  the 
cracked  and  dangerous  condition  in  which  It 
was  left,  and  had  called  Bitner's  attention 
to  it,  their  negligence  cannot  be  imputed  to 
the  master.  While  the  evidence  is  that  Pearl 
and  Hill  assisted  Bitner  in  putting  on  the 
pulley,  it  was  no  part  of  their  duty  to  re- 
pair or  keep  the  machinery  in  proper  condi- 
tion. They  say  they  called  Bitner's  attention 
to  the  cracked  condition  of  the  pulley,  and 
that  he  replied  that  the  defect  was  not  ma- 
terial or  important  It  was  his  duty  to  look 
after  the  machinery  and  keep  it  in  repair. 
As  many  times  announced  by  this  court, 
there  are  certain  nonassignable  duties  which 
a  master  owes  to  his  servant  The  first  of 
these,  as  announced  in  Madden  v.  Railway 
Co..  28  W.  Va,  610,  57  Am.  Rep.  696,  and  re- 
peated in  Jackson  v.  Norfolk  &  W.  R.  Ck>., 


48  W.  Ta.  380,  882,  27  S.  B.  279  (31  S.  B. 
268,  46  L.  R.  A.  837),  is  "to  provide  safe  and 
suitable  machinery  and  appliances  for  the 
business.  This  Includes  the  exercise  of  rea- 
sonable care  in  furnishing  such  appliances, 
and  the  exercise  of  like  care  In  keeping  the 
same  in  repair  and  making  proper  inspec- 
tions and  tests."  And  It  is  there  said  that 
all  of  these  duties  are  Included  in  the  one 
general  duty  of  the  master  to  provide  a  safe 
plant  And  at  page  883  of  48  W.  Ya.,  at  page 
280  of  27  S.  B.  (81  S.  B.  258,  46  L.  R.  A. 
887),  it  Is  said:  "These  duties  are  sometimes 
spoken  of  as  duties  in  construction,  prepara- 
tion, and  preservation,  as  contrasted  with 
mere  work  of  operation."  And  the  first 
point  of  the  syllabus  Is:  "The  test  whether 
a  master  Is  liable  to  one  servant  for  the  neg- 
ligence of  another  servant  Is  the  character  of 
a  negligent  act  If  it  be  in  the  doing  of  an 
act  incumbent  on  the  master  as  a  duty  of  the 
master  to  the  servant,  the  master  Is  liable; 
otherwise  not"  See,  also.  Vickers  v.  Kan- 
awha &  W.  V.  R.  Co.  (W.  Va.)  68  S.  E. 
367.  These  decisions,  and  many  other  deci- 
sions of  this  court  that  might  be  dted,  clear- 
ly show  that  it  was  one  of  the  nonassign- 
able duties  of  the  defendant  to  keep  the 
pulley  in  question  in  a  reasonably  safe  and 
proper  condition,  and  that,  no  matter  to 
whom  delegated,  or  by  whom  performed,  the 
defendant  is  nevertheless  liable  for  the  neg- 
ligent performance  thereof.  Vipers  v.  Kan- 
awha &  W.  V.  R.  Co.,  supra.  A  fellow  serv- 
ant can  be  intrusted  with  the  performance  of 
such  nonassignable  duty,  but  not  so  as  to 
excuse  the  defendant  from  liability.  This 
case  is  not  within  the  rule  of  Williams  v. 
Thacker  Coal  &  Coke  Co.,  44  W.  Va.  599, 
80  S.  B.  107,  40  L.  R.  A.  812,  as  counsel  for 
defendant  argue.  The  holding  in  that  case 
that  a  mine  boss,  employed  in  a  coal  mine, 
is  a  fellow  servant  with  the  miner  em- 
ployed therein  is  predicated  inainly  upon  the 
fact  that  the  statute  referred  to,  properly 
construed,  makes  him  so.  A  safe  plant  or  a 
reasonably  safe  place  to  work  required  the 
operator  of  a  poal  mine,  respecting  over- 
hanging slate,  as  in  Williams  v.  Coal  Co., 
and  with  respect  to  ventilation  of  the  mine 
and  other  duties  devolved  upon  a  mine  boss 
or  a  fire  boss,  as  in  Sqnilache  v.  Tidewater 
Coal  &  Coke  Co.  (W.  Va.)  62  a  B.  '446, 
means,  in  the  eye  of  the  statute,  that  the 
mine  shall  be  reasonably  safe  in  the  first 
Instance.  The  cases  Just  referred  to,  In- 
volving mining  operations,  and  governed  by 
statute,  fall  rather  within  the  rule  announced 
in  Jackson  v.  Norfolk  &  W.  R.  Co.,  supra, 
at  page  Sm  of  48  W.  Va.,  at  page  280  of  27 
S.  B.  (81  S.  B.  258,  46  L.  R.  A.  387),  that  ''you 
cannot  make  the  master  liable  for  an  act  of 
mere  operation,  no  matter  by  what  servant 
done.  You  cannot  exempt  him  for  an  act 
not  one  of  mere  operation,  but  of  his  person- 
al duty,  though  done  by  any  servant." 

Another  proposition  urged  is  that  plaintiff 
assumed  all  the  risks  incident  to  hill  employ- 
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ment  artsing  from  the  nature  and  character 
of  the  machinery  and  its  Bnrroandlngs,  in- 
duding  the  danger  of  putting  hia  hands,  or 
arm,  or  head,  or  any  part  of  his  body  oyer 
the  pulley,  or  between  the  portiona  of  the 
vertical  belt,  according  to  the  theory  of  the 
defendant  And  the  argument. is  that  plain- 
tiff most  haye  had  knowledge  of  the  crack 
in  the  pulley,  that  it  was  cracked^  and  as  the 
crack  was  ylsible,  as  shown  in  the  evidence, 
that  be  ought  to  haye  been  familiar  with  it, 
and  knowledge  thereof  must  be  imputed  to 
him,  and  that,  haying  undertaken  to  chalk 
the  belts  in  the  manner  assumed  by  defend- 
ants, and  haying  remained  in  the  defendant's 
employ  with  such  knowledg^e,  he  must  be  re- 
garded as  haying  assumed  aU  risks  incident 
to  his  employment,^  and  incident  to  the  con- 
ditions surrounding  him,  absolving  the  de- 
fendant from  all  liability  for  his  injuries 
sustained*  The  plaintiff,  however,  denied 
all  knowledge  of  the  defective  condition  of 
the  pulley,  and  the  eyidence  shows  that  it 
was  not  80  plainly  ylsible  that  he  could  be 
charged  with  actual  knowledge  thereof. 
Without  such  actual  knowledge  he  had  the 
right  to  assume  that  defendant  had  dis- 
charged its  full  duty  to  him  in  providing  him 
a  reasonably  safe  place  to  work.  The  Jury 
by  their  yerdlct  necessarily  found  that  he 
had  no  such  actual  knowledge,  and  was  not 
chargeable  with  actual  knowledge  of  the  de- 
fective condition  of  the  pulley,  and  there  is 
no  eyidence  shovTing,  or  tending  to  show, 
that  either  Bitner  or  Pearl,  or  Hill,  his  as- 
sistant, communicated  to  plaintiff  their 
knowledge  of  the  condition  of  the  pulley. 
Having  positively  denied  knowledge  thereof, 
this  case  cannot  be  brought  within  the  rule 
of  Purkey  y.  Southern  Goal  Go^  57  W.  Va. 
885.  50  S.  B.  755,  Laverty  v.  Hambrick,  61 
W.  Ya.  687,  57  S.  B.  240,  and  WilUams  y.  Bel- 
mont Goal  &  Goke  Go.,  55  W.  Va.  85,  46  S.  B. 
802,  as  argued  by  defendant's  counsel,  and 
we  see  no  material  distinction  between  the 
case  at  bar  and  the  case  of  Richards  y.  Iron 
Works,  56  W.  Va.  510,  49  S.  B.  487.  It  is 
said,  with  respect  to  the  latter  case,  that  the 
negligence  which  resulted  in  the  accident 
there  involved  was  not  the  negligence  of 
any  person  with  whom  the  employ^  injured 
had  been  working  in  the  same  line  of  work, 
as  it  is  Claimed  was  the  fact  in  the  case  at 
bar.  But,  as  we  have  seen,  the  negligence 
of  a  fellow  servant  intrusted  with  the  per- 
formance of  a  nonassignable  duty  will  not 
excuse  the  master  from  liability  for  the 
negligent  performance  thereof.  In  the  Rich- 
ards Gase  the  death  of  plaintiff's  intestate 
was  due  to  defective  material  used  in  the 
building  of  a  scaffold.  Decedent  did  not  as- 
sist in  handling  the  material  for,  or  aid  in 
building,  the  scaffold,  but  he  was  as  much  a 
feiiow  servant  with  those  who  did  assist 
therein  as  the  plaintiff  here  was  a  fellow  ser- 
vant with  Bitner  or  Pearl,  or  Hill,  and  who 
assisted  in  installing  the  'defective  pulley. 
In  the  Richards  Gase  the  court  said  of  the 


deceased:  *'He  is  not  shown  to  have  had  any 
knowledge  of  its  unsound  or  unsafe  condi- 
tion. The  part  which  gave  way  and  precipi- 
tated him  to  the  ground  was  a  lookout,  an- 
swering to  a  Joist,  which  was  coyered  by, 
and  supported  one  end  of,  the  boards  of  that 
platform.  While  the  defendant  contends 
that  intestate  did  not  observe,  but  could  have 
observed,  any  defects  in  the  matorials  of 
the  scaffold  or  in  ita  workmanship  by  the 
ezerdse  of  ordinary  care,  this  circumstance, 
connected  with  the  fall  of  the  scaffold,  seems 
to  negatiye  that  presumption.  We  do  not 
think  that  plaintUTs  intestate  was  bound, 
under  the  law,  to  make  an  examination  of 
the  scaffold  before  going  upon  it  to  work.** 

In  the  case  at  bar  plaintiff  was  employed 
at  night.  Was  he  bound  to  make  a  critical 
examination  of  the  pulley  and  other  parts  of 
his  machine?  We  think  not  In  Laverty  v. 
Hambrick,  supra,  point  2  of  the  syllabus 
makes  it  clear  that,  a  servant  entering  upon 
and  continuing  in  service  in  an  unsafe  place, 
he  does  not  waive  the  performance  by  the 
master  of  the  duties  imposed  upon  him  by 
law  in  respect  to  the  safety  of  the  place  in 
which  his  service  is  performed,  except  where 
those  dangers  are  known  to,  and  fully  ap- 
preciated hy,  him.  According  to  Purkey  y. 
Goal  Ga,  supra,  when  the  servant  enters 
the  master's  employment,  he  may  presume 
that  the  master  has  provided  a  safe  place 
for  him  to  work,  and  it  is  only  after  dis- 
covering the  place  to  be  unsafe  that  he  can 
be  said  to  have  assumed  the  extra  risk  of 
conttQuing  in  the  employment  In  Norfolk, 
etc.,  R.  Go.  y,  Gheatwood,  108  Va.  856,  48 
S.*B.  489,  it  is  said  a  servant  is  not  pre- 
sumptively chargeable  with  notice  of  a  pe- 
culiar and  unusual  state  of  things.  A  rea- 
sonable time  must  be  allowed  for  him  to 
learn  of  the  change  in  the  situation;  and, 
although  he  is  presumed  to  be  aware  of  de- 
fects which  are  perfectly  obvious  to  his 
sight,  and  the  danger  is  apparent  to  any  per- 
son of  his  mental  capacity,  nevertheless,  to 
charge  him  of  notice  on  this  ground,  the  de- 
fect and  danger  must  be  unquestionably 
plain  and  dear,  so  that,  if  he  did  not  see 
it,  he  must  necessarily  have  been  in  fault 
And  in  Wheel  Go.  v.  Harris,  103  Va.  708,  48 
8.  B.  991,  it  is  said:  "Generally,  whether  the 
continuance  in  the  service  and  the  use  of  the 
defective  machinery  amounts  to  such  negli- 
gence as  to  bar  recoyery  ought  to  be  submit- 
ted to  the  Jury  under  proper  instructions 
from  the  court" 

In  the  court  below  exceptions  were  saved 
by  defendant  to  the  giving  of  the  six  in- 
structions propounded  to  the  Jury  by  plain- 
tiff; but  here  the  exceptions  to  the  second, 
fourth,  and  fifth  instructions  only  are  relied 
on.  The  second  contains  a  statement  of  the 
general  duty  of  the  master  to  furnish  a  rea- 
sonably safe  place  to  work,  and  the  nonas- 
signability of  that  duty;  and,  if  assigned, 
that  the  person  to  whom  it  is  assigned,  no 
matter  what  his  grade  or  rank  in  the  serv- 
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Ice  of  the  master  may  be,  becomes  a  vice 
priQcipal.  The  criticism  of  this  instruction 
is  that  it  omits  any  reference  to  the  crack 
in  the  pulley;  that  it  is  misleading  in  omit- 
ting any  reference  to  the  rule  in  Laverty  y. 
Hambrick,  supra;  that  though  the  place  of 
labor  may  be  unsafe  if  the  servant,  know- 
ing of  the  dangerous  position,  continues  In 
the  service,  he  assumes  the  risks  incidental 
thereto;  and  also  that  it  omits  any  refer- 
ence to  the  fact  that  the  negligence  in  in- 
stalling the  defective  pulley  was  that  of  fel- 
low servant  of  plaintiff.  The  fourth  instruc- 
tlon  propounded  to  the  jury  the  proposition 
that,  if  defendant  suffered  and  permitted  the 
pulley  at  which  the  plaintiff  was  injured 
from  any  cause  to  become  unsound,  unsafe, 
Insecure,  cracked,  and  defective,  and  that 
this  condition  was  known  to  it,  and  that  by 
the  reasonable  and  ordinary  care  and  dili- 
gence such  condition  would  have  become 
known  to  it,  and  that  the  injuries  to  plain- 
tiff resulted  therefrom,  without  fault  on  his 
part,  while  he  was  in  the  performance  of 
his  duty,  defendant  was  liable,  and  the  jury 
should  find  for  the  plaintiff.  It  is  objected 
to  this  Instruction  that  it  assumes  the  pul- 
ley referred  to  was  cracked,  dangerous,  and 
likely  to  bring  about  the  accident  We  do 
not  think  it  amenable  to  this  criticism.  It 
does  not  assume  the  fact,  but  submits  the 
question  to  the  jury.  It  is  said  of  it  that, 
If  the  pulley  was  in  a  cracjced  and  danger- 
ous condition,  the  plaintiff  had  the  same  op- 
portunity, by  the  exercise  of  like  reasonable 
and  ordinary  care  and  diligence,  to  have 
learned,  as  easily  and  readily  as  the  defend- 
ant might  have  done,  of  its  condition,  and 
that  the  plaintiff  thereby  assumed  all  the 
risk  and  danger  incident  to  its  condition, 
absolving  the  defendant  from  liability  there- 
for. And,  moreover,  that  it  limits  to  the 
company  alone  the  duty  to  take  notice  of  the 
defective  condition  of  the  pulley,  and  elimi- 
nates any  such  obligation  on  the  part  of 
the  plaintiff,  contrary,  it  is  claimed,  to  the 
rule  of  Williams  v.  Belmont  C.  &  C.  Co.,  and 
Laverty  v.  Hambrick,  supra.  It  is  also  urg- 
ed against  the  fifth  instruction  that  it  is 
also  misleading,  in  the  same  way  and  along 
the  same  lines  as  the  fourth  instruction.  It 
propounded  to  the  jury  the  proposition  that 
it  is  the  positive  duty  of  the  master  In  all 
cases  to  inform  the  servant  of  any  defects 
and  dangers  in  the  tools,  machinery,  and 
appliances,  with  which  he  is  required  to 
work,  and  of  which  he  has  knowledge,  or 
ought  to  have  knowledge  by  the  exercise  of 
reasonable  attention,  care,  and  diligence,  but 
of  which  the  servant  is  ignorant,  and  would 
not  discover  by  reasonable  care  on  his  part 
We  are  of  opinion  that  all  three  of  these 
instructions  propounded  correct  propositions 
of  law,  and  are  in  accordance  with  princi- 
ples enunciated  in  the  decisions  already  re- 
ferred to. 

It  is  represented,  also,  that  the  court  be- 
low erred  in  refusing  defendant's  instruc- 


tion No.  2  in  the  form  presented,  and  in 
modifying  it,  and  thereby  materially  chang- 
ing its  force  and  effect,  as  originally  pre- 
sented, and  also  In  rejecting  defendant's  in- 
structions Nos.  8  and  9.  As  proposed,  in- 
struction No.  2  was  as  follows:  "In  accept- 
ing and  entering  upon  a  position  under  the 
employment  of  another  person  or  corpora- 
tion the  employ^  assumes  any  risk  of  injury 
which  may  result  to  him  from  the  ordln^y 
conditions  and  circumstances  existing  in  the 
place  where  he  is  required  to  do  his  work." 
As  modified  by  the  court,  there  was  sub- 
joined to  it,  "but  he  does  not  assume  ex- 
traordinary risks,  arising  from  the  use  of 
defective  machii\ery,  or  by  the  use  of  rea- 
sonable care  should  have  such  knowledge, 
and  then  continues  in  the.employment"  We 
think  the  modification  proper.  As  proposed 
it  was  too  much  restricted.  And,  as  was 
said  by  the  court  below:  "It  might  easily 
be  construed  as  Imposing  upon  the  employ^ 
the  assumption  of  the  risk  resulting  from  all 
ordinary  conditions  in  the  place  where  he 
works.  Including  latent  defects  and  dangers 
of  which  his  employer  is  informed,  or  ought 
to  be  informed,  and  of  which  the  employ^ 
is  ignorant,  provided  only  that  such  defects 
and  dangers  were  part  of  the  usual  condi- 
tions in  that  particular  place  of  employ- 
ment"— which  would  be  contrary  to  the  rule 
of  law  as  announced  In  cases  already  cited. 
The  eighth  instruction,  rejected,  was:  "If 
the  jury  find  from  the  evidence  that  the  ac- 
cident and  injury  to  the  plaintiff  were 
brought  about  through  the  negligent  act  of 
the  other  employ^  of  the  defendant,  who 
placed  in  its  position  the  pulley  which  Is 
claimed  to  have  broken  and  thus  caused  the 
Injury  to  the  plaintiff,  then  the  defendant 
is  not  responsible  for  any  such  negligence  of 
such  other  employ^,  and  the  jury  should 
not  find  a  verdict  for  the  plaintiff  because 
of  such  crack  in  such  pulley,  and  the  break- 
ing of  such  pulley  by  reason  thereof."  '  The 
ninth  Instruction,  rejected,  was  a  binding  in- 
struction, telling  the  jury  that  "under  the 
evidence  as  presented  it  is  their  duty  to  find 
a  verdict  for  the  defendant."  We  agree 
with  the  court  below  that  the  eighth  Instruc- 
tion was  Intended  to  and  in  effect  would 
have  told  the  jury  that  Bitner  was  a  fellow 
servant  of  Goshom.  Clearly  this  would 
have  been  error  under  the  evidence.  The 
ninth  and  binding  instruction  was  clearly 
not  justified  by  the  evidence.  It  would  have 
taken  from  the  jury  the  question  of  the 
negligence  of  the  defendant  and  whether 
or  not  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  questions  of  fact  which,  un- 
der the  evidence,  were  clearly  within  the 
province  of  the  jury,  and  not  for  the  court 
The  action  of  the  court  below  in  refusing 
a  new  trial  is  also  assigned  as  error.  This 
motion  was  based  mainly  upon  two  grounds: 
First  newly  discovered  evidence;  and,  sec- 
ond, that  the  verdict  was  excessive  in 
amount    The  newly  discovered  evidence  re- 
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lied  upon  was  that  defendant  had  discover- 
ed, since  the  trial,  that  plaintiff  had  stated 
to  Dr.  Hlldreth,  at  the  City  Hoepital,  be- 
tween Jane  15,  and  80,  1905,  that  **he  did 
not  blame  the  company,  but  that  hfts  flowing 
sleeve  had  been  caught  between  the  belt  and 
the  pulley,  and  that  was  the  way  the  acci- 
dent happened,  and  that  was  his  own  fault** 
The  evidence  shows  that  Dr.  Hlldreth  was  the 
physician  and  surgeon  employed  by  defend- 
ant to  attend  plaintiff  at  the  hospital ;  that 
he  was  afterwards  active  in  trying  to  se- 
cure a  settlement  between  plaintiff  and  de- 
fendant; that  he  was  not  summoned  or  ex- 
amined as  a  witness  on  the  trial,  and  it  Is 
not  shown,  by  any  affidavit  or  otherwise,  that 
defendant  had  made  any  inquiry  of  Dr.  Hll- 
dreth about  the  supposed  conversations  be- 
tween himself  and  the  plaintiff  in  relation 
to  the  cause  of  plaintiff's  injuries,  or  the 
manner  in  which  they  had  been  sustained,  a 
most  natural  thing  to  have  done,  owing  to 
his  professional  employment  by  defendant 
Besides  plaintiff,  in  an  affidavit  filed  upon 
the  hearing  of  the  motion  for  a  new  trial, 
positively  denied  that  he  had  ever  had  any 
such  conversation  with  Dr.  EUldreth.  And, 
while  disclaiming  any  intention  to  impute 
falsehood  to  Dr.  Hlldreth,  plaintiff  further 
Bays  that  in  a  conversation  with  Dr.  Hll- 
dreth, in  the  month  of  April  of  that  year, 
when  he  sustained  an  injury  to  a  finger  on 
his  left  hand,  he  did  state  to  Dr.  Hlldreth 
that  he  did  not  blame  the  company  for  that 
injury;  that  it  was  due  to  his  own  fault. 
We  think  this  evidence  cumulative  of  the 
testimony  of  like  character  as  that  given  by 
the  witness  Yertzell.  Yertzell,  when  on  the 
stand  at  the  trial  stated  that  the  plaintiff, 
about  10  minutes  after  the  accident  occurred, 
.  had  made  a  similar  statement  to  him  as  to 
the  manner  in  which  he  had  sustained  his 
injuries.  The  defendant  failed  to  show,  on 
his  motion  for  a  new  trial,  that  it  had 
brought  itself  withhi  any  of  the  rules  entitl- 
ing it  to  a  new  trial  for  after-discovered  evi- 
dence, except  only  ttiat  this  evidence  had 
been  discovered  since  the  trial.  It  is  argued 
that,  although  this  evidence  of  Dr.  Hlldreth 
is  of  the  same  character  as  that  given  by  the 
witness  Yertzeil,  yet,  as  it  relates  to  a  dec- 
laration of  plaintiff  made  at  another  and 
different  time,  and  under  different  circum- 
stances, it  ought  not  to  be  regarded  as  cumu- 
lative This  is  not  the  law.  ''Cumulative 
evidence,"  says  Greenleaf,  "is  evidence  of  the 
same  kind  to  the  same  point  Thus  if  a  fact 
is  admitted  to  be  proved  by  the  verbal  ad- 
mission of  the  party,  evidence  of  another  ver- 
bal admission  of  the  same  fact  is  cumula- 
tive." 2  Greenleaf  on  Ev.  §  2.  See,  also, 
Grogan  v.  a  &  O.  R.  R.  Co.,  89  W.  Va.  415, 
19  S.  B.  563;  Sisler  v.  Shaffer,  43  W.  Va. 
769,  28  S.  E.  721 ;  Stewart  v.  Doak,  58  W. 
Va.  172.  52  S.  E.  05.  The  motion  based  on 
oewly  discovered  evidence,  therefore,  we 
think  was  properly  overruled. 
But  what  shall  we  say  as  to  the  amount  of 


the  verdict?  This  is  a  most  serious  question. 
It  is  conceded  on  both  sides  that  the  verdict 
is  a  large  one.  On  behalf  of  the  defendant 
it  is  claimed  that  it  is  so  excessive  as  to 
clearly  evidence  the  fact  that  the  jurors 
were  prejudiced  against  the  defendant  So 
far  as  we  have  knowledge  it  is  the  largest 
verdict  ever  rendered  by  a  jury  in  this  state 
for  like  or  similar  injuries  sustained.  In 
brief  of  counsel  for  defendant  It  is  compar- 
ed to  the  verdict  for  $7,500  involved  in  Thom- 
as V.  Electrical  Co.,  54  W.  Va.  395,  46  S.  E. 
217,  and  in  which  this  court  is  quoted  as 
saying:  '*For  these  reasons,  with  some  re- 
luctance as  to  the  amount  of  the  judgment, 
we  affirm  it*'  That  was  a  suit  by  an  admin- 
istrator for  the  death  of  his  Intestate,  due  to 
the  negligence  of  the  defendant;  our  stat- 
ute, in  such  cases,  limiting  recovery  to  $10,- 
000.  At  common  law  such  actions  did  not 
survive ;  and  it  is  only  by  virtue  of  the  stat- 
ute (section  3488,  Code  1900)  that  an  .action 
for  death  by  wrongful  act  can  be  maintain- 
ed. The  statute  imposes  no  limitations  on 
the  amount  of  recovery  by  the  person  injur- 
ed. As  was  said  by  the  learned  judge  in  his 
opinion  in  the  court  below,  quoting  from 
Trice  V.  a  &  O.  Ry.  Co.,  40  W.  Va.  271,  21 
S.  E.  1022 :  "In  actions  for  personal  injuries, 
and  in  cases  generally  where  there  is  no  fix- 
ed rule  of  compensation,  the  theory  of  the 
law  is  that  the  decision  of  the  jury  is  con- 
clusive, unless  they  have  been  misled,  or 
their  verdict  has  been  influenced  by  corrup- 
tion, passion,  or  prejudice.  Unless  the  ver- 
dict finds  an  amount  so  out  of  proportion  to 
the  actual  injury  as  to  evince  such  mislead- 
ing, or  the  presence  of  some  malign  infiuence, 
it  will  be  sustained,  although  it  may  mate- 
rially differ  from  the  judgment  of  the  court 
But  if  the  amount  of  the  verdict  so  far  ex- 
ceeds or  falls  short  of  what  to  the  court  ap- 
pears to  be  just  compensation  as  to  induce 
the  belief  that  the  jury  have  not  given  the 
case  a  fair  and  dispassionate  consideration, 
it  will  be  set  aside.**  And  as  was  said  by  the 
circuit  judge:  Plaintiff  was  a  machinist  of 
some  18  years'  experience,  and  at  the  time  of 
his  injuries  was  35  years  of  age,  in  good 
physical  health,  capable  of  earning  30  cents 
per  hour,  working  12  hours  a  day.  He  had 
depending  on  him  for  support  a  wife  and  chil- 
dren, the  evidence  showing  that  since  the  loss 
of  his  arm,  and  after  much  effort,  he  had  been 
unable  to  secure  any  employment.  The  jury 
were  no  doubt  influenced,  but  properly  so,  by 
these  and  other  facts  and  circumstances 
shown  in  the  evidence.  In  6  Thompson  on 
Negligence,  365  et  seq.,  this  writer,  in  a  val- 
uable note,  has  collated  many  cases  in  which 
verdicts  of  this  kind,  some  for  larger  and 
some  for  smaller  amounts,  and  for  li^e  or 
similar  injuries,  have  been  sustained.  It  is 
unnecessary  to  do  more  than  refer  to  the 
cases  there  cited  for  justification  of  the  ver- 
dict in  the  case  before  us,  certainly  for  our 
justification  in  not  disturbing  it  because  of 
the  amount  of  it 
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Am  the  Judge  below  who  tried  the  case^ 
and  had  better  opportunity  than  we  to  un- 
derstand the  facts,  to  obserre  the  witnesses, 
the  character  of  the  jurors,  and  all  the  facts 
and  circumstances  on  which  the  verdict  de- 
pended, could  not  find  that  the  yerdlct  had 
been  influenced  by  corruption,  passion,  or 
prejudice,  neither  can  we.  We  cannot  invade 
or  usurp  the  province  of  the  Jury,  and  sub- 
stitute our  own  judgment  for  the  judgment 
of  the  proper  triers  of  the  facts,  and  of  the 
amount  to  which  the  plaintiff  is  entitled  at 
their  hands,  by  way  of  damages  for  his  in- 
jurie&  The  law  invests  us  with  no  such 
power.  Our  jurisdiction,  particularly  In 
cases  of  this  kind,  is  limited  to  discovering 
bias,  prejudice,  fraud,  or  corruption  in  the 
verdict 

Finding  no  error  therein  w6  must  affirm 
the  judgment 

(65  W.  Va.  29^ 

HALFPENNY  &  HAMII/TON  v.  TATE  & 

McDEVITT  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  9,  1909.) 

1.  Fraudulent  Convetancbs  (§  11*)  — Hiw- 

DEBING  AND  DELATING  CBEDITOBS. 

The  terms  "defraud,"  "hinder,**  and  "de- 
lay," as  employed  in  section  3099,  Code  1906, 
are  not  eonivalent  terms.  To  hinder  and  delay 
one's  creditor,  within  the  intendment  of  said  sec- 
tion, is  as  much  provided  against  as  to  wholly 
defraud  him. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  16 ;  Dec  Dig.  |  11.*] 

2.  Fbaudulent  Convetancbs  (§  299*)— Evi- 
dence. 

A  case  of  fraudalent  sales  and  transfers  of 
properly  governed  and  controlled  by  rules  and 
principles  announced  in  many  previous  deci- 
sions. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §  876;  Dec  Dig.  % 
299.*] 

ft.  Fraudulent  CoNvsTANCEflT  (|  241*)— Suit 
TO  Set  Aside. 

The  right  of  a  creditor  to  subject  to  the 

giyment  of  his  debt  the  property  of  his  debtor 
audulentlv  convesred  does  not  depend  on  the 
question  of  the  insolvency  of  the  debtor.  In 
this  state  the  statute  gives  absolute  right  to  a 
creditor  to  a  suit  in  equity  to  annul  a  fraudu- 
lent conveyance,  and  he  is  not  compelled  to  first 
exhaust  other  property  of  his  debtor  by  execu- 
tion or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  I  715;  Dec  Dig.  | 
241.*] 

(Syllabus  by  the  Court) 

4.  Fraudulent  Conveyances  (8  11*)— "Hin- 
der'*—*•  Delay"— * 'Defraud  . " 

The  words  '•hinder/'  "delay,"  and  "de- 
fraud" are  not  synonymous,  and  a  purpose  to 
delay  and  hinder  a  creditor  may  be  fraudulent, 
although  the  debtor  may  honestly  intend  that  all 
his  debts  shall  be  paid  ultimately. 

[Ed.*  Note. — For  other  cases,  see  Fraudulent 

Conveyances,  Cent  Dig.  §  15;   Dec.  Dig.  §  11.* 

For  other  definitions,  see  Words  and  Phrases, 

rol.  2,  pp.  1947-1950;    vol.  4,  pp.  3307-3309; 

vol.  8,  p.  7631.] 


Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  Halfpenny  ft  Hamilton  against  Tate 
ft  McDevitt  and  others.  Decree  for  plaintiffs 
for  less  than  the  amount  claimed  as  against 
Tate  ft  McDevitt,  and  plaintilfs  appeal.  Be* 
versed,  modified,  and  remanded. 

W.  B.  Maxwell,  for  appellants.  Jared  U 
Wamsley  and  W.  B,  Baker,  for  appellees. 

MILLER,  P.  The  object  of  the  bill  is  to 
set  aside  as  fraudulent  and  void,  as  against 
plalQtiflFs,  the  sale  by  Tate  ft  McDevitt  to 
O.  H.  Gates  ft  Co.,  and  by  Gates  ft  Co.  to 
K.  H.  Stover,  of  about  960,000  feet  of  manu- 
factured lumber,  and  to  subject  the  same  to 
the  lien  of  plaintilfs'  attachment  sued  out  in 
the  cause,  and  levied  thereon,  and  taken  into 
custody  by  the  sheriff.  The  lumber  attach- 
ed was  the  same  which,  by  prior  contract  in 
writing,  dated  November  26,  1006,  Tate  ft 
McDevitt  had  agreed  to  sell  and  deliver  to 
plaintiffs,  free  on  board  cars  at  Klngsville, 
W.  Va.,  a  small  station  on  the  Coal  ft  Coke 
Railroad,  In  Barbour  county,  but  which,  aft- 
er delivering  a  small  portion  thereof,  and 
pending  the  further  execution  of  the  contract, 
by  contract  in  writing  on  October  U,  1907, 
they  undertook  to  sell  and  deliver,  for  the 
purported  consideration  of  |18,000,  cash  in 
hand,  to  G.  H.  Gates  ft  Co.,  and  which  lum- 
ber said  Gates  ft  Co.,  acting  through  G.  H. 
Gates,  on  or  about  October  17,  1907,  by  a 
parol  contract,  pretended  to  sell  to  said  Sto- 
ver at  the  price  of  $17,000,  to  be  paid  for  as 
delivered  by  them  on  cars.  At  the  time  of 
the  sale  to  Gates  ft  Ca,  about  800,000  feet  of 
this  lumber  liad  been  already  delivered  at 
the  railroad  by  Tate  ft  McDevitt,  to  be  load- 
ed on  cars  for  plaintHTs,  and  at  the  tlmie  of 
the  sale  by  Gates  ft  Co.  to  Stover,  about  60,- 
000  feet  more  had  been  delivered  there,  and 
the  residue  either  remained  at  the  mills,  or 
on  stumrp  In  the  woods  to  be  manufactured. 
The  plaintiffs'  dalm  Is  for  $3,581.29,  the  bal- 
ance, with  Interest,  of  $5,000,  advanced  by 
them  to  Tate  ft  McDevitt  on  account  of  said 
lumber,  less  $1,561.12  hi  lumber  delivered 
on  account  In  addition  plaintiffs  dalm  $5,- 
000  damages  for  breach  of  contract,  but  the 
attachment  does  not  cover  the  danmges  dalm- 
ed«  and  no  serious  effort  seems  to  have  been 
made  to  prove  actual  damages.  Tate  ft  Mc- 
Devitt In  their  answers  also  make  a  counter- 
claim for  damages,  on  the  theory  of  a  breach 
of  the  contract  on  the  part  of  plaintiffs  to 
furnish  cars  and  Inspectors;  but  the  con- 
tract does  not  stipulate  that  plaintiffs  were 
to  furnish  either  cars  or  Inspectors.  Besides, 
Tate  In  his  testimony  admits  having  received 
orders  from  plaintiffs,  and  excused  himself  to 
plaintiffs  for  failure  to  make  shipments  on 
the  ground  that  he  could  not  get  cars.  There 
seems  to  have  been  some  trouble  to  get  cars, 
but  this  was  due  to  no  fault  of  plaintiffs. 
No  serious  effort  was  made  by  Tate  ft  Mc- 
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Deyitt  to  show  damages.  Wliile  the  answer 
of  Tate  A  McDeritt  denies  Intention  to  de- 
fhrad  plaintiffs,  they  do  not  deny  the  ma- 
terial facts  charged  In  the  bill  as  constituting 
the  fraud,  and  in  their  e^ldenoe  they  admit 
fiictB  not  only  constltnting  fraudulent  intent 
but  actual  fraud  on  their  part,  In  the  dis- 
position of  said  lumber  and  other  property. 
We  will  not  undertake  to  detail  the  eridence 
on  this  point  It  oon<duslYely  establishes  the 
fraud  charged  on  their  part,  and  we  do  not 
hesitate  for  a  mon^ent  to  pronounce  judg- 
ment of  conyiction  against  them;  but  the 
answers  of  O.  H.  Gates  ft  Ck>.  and  of  K.  H. 
Sjtoyer  pat  in  issue  the  question  of  the  bona 
fides  of  the  purchases  of  the  lumber  by  them. 
Both  claim  to  be  innocent  purchasers  for 
▼alue,  without  notice  of  the  fraud  of  Tate 
k  McDeyitt  On  the  hearing  the  circuit  court 
dismissed  plaintiffs'  bill  as  to  them,  holding 
the  lumber  attadied  not  liable  to  plaintiffs' 
attachment,  but  referred  the  cause  to  a  com- 
missioner to  state  the  condition  of  the  ac- 
count between  plaintiffs  and  Tate  ft  Mc- 
Deritt, and  decreeing  that  the  People's  Na- 
tional Bank,  garnishee,  should  pay  to  plain- 
tiff the  sum  of  I2L02,  admitted  to  be  due 
from  them  to  Tate  ft  McDevitt,  and  from 
this  decree  plaintiffs  have  appealed. 

The  spedflc  allegations  of  the  bill  are  not 
as  broad  as  they  might  be  to  cover  the  case 
made  by  the  evidence.  It  does  charge  that 
the  object  and  purpose  of  Tate  &  McDevitt 
in  making  the  subsequent  sales  thereof  was 
to  avoid  delivery  of  the  lumber  to  plaintiffs, 
and  to  avoid  repaying  plaintiffs  the  balance 
of  the  advances  made  by  them  on  said  lum- 
ber,, and  that  Qates  ft  Co.  and  Stover  had 
notice  thereof.  This  charge,  taken  in  con- 
nection with  other  allegations,  we  think 
equivalent  to  a  charge  of  intent  to  wholly  de- 
fraud plaintiffs;  but,  as  tho  answers  deny 
this,  it  would  have  been  better  pleading  to 
have  charged  also  that  the  sales  were  made 
for  the  purpose  of  hindering  and  delaying 
plaintiffs  In  the  collection  of  their  debt,  for 
the  terms  "defraud,"  "hinder,"  and  "delay," 
are  not  equivalent  terms,  and  to  hinder  or 
delay  are  as  mudi  condemned  by  the  statute 
(section  30d9,  Code  1906)  as  to  wholly  defraud 
a  creditor.  Edgell  v.  Smith,  60  W.  Va.  349, 
355,  356,  40  S.  E.  402.  And  as  the  court  says 
in  the  case  just  cited,  quoting,  at  page  356, 
of  50  W.  Va.,  at  page  404,  of  40  S.  E.:  "But 
in  order  to  render  a  deed  fraudulent,  it  is 
not  necessary  that  the  debtor  should  intend 
to  isQtirely  defeat  the  creditor  in  the  collec- 
tion of  his  claim.  Creditors  are  entitled  not 
only  to  be  paid,  but  to  be  paid  as  their 
dalma,  accrue,  and  a  debtor  has  no  more 
right  to  postpone  payment  simply  for  his 
own  advantage,  than  to  defeat  it  altogether. 
A  purpose  to  delay  and  hinder  a  creditor  is 
therefore  fraudulent,  although  the  debtor 
may  honestly  intend  that  all  his  debts  shall 
ultimately  be  paid.  •  •  •  The  words 
•hinder,'  'delay »'  and  'deftaud'  are  not  synon- 
ymous."  The  allegations  of  the  bill,  taken  as 


a  whole,  however,  we  regard  equivalent  to 
charging  in  the  terms  of  the  statute  intent 
not  only  to  wholly  defraud,  but  also  to  hin- 
der and  delay  plaintiffs. 

On  the  subject  of  proof  not  only  the  evi- 
dence of  plaintiffs,  but  that  of  defendantSr 
also,  abundantly  establishes  intent  not  only 
to  wholly  defraud  plaintiffs,  but  also  to  hin- 
der and  delay  them.  Both  Tate  and  Mc- 
Devitt are  and  were  nonresidents.  Their 
nonresldence  was  the  basis  of  plaintiffs*  at- 
tachment McDevitt  had  been  temporarily 
in  West  Virginia,  superintending  their  lum- 
bering operations.  Tate  was  rarely  here,  al- 
though he  appears  to  have  come  to  West  Vir- 
ginia to  negotiate  the  sales  to  Gates  ft  Co., 
if  not  to  Stover.  Tate  was  also  the  prin- 
cipal witness  for  defendants.  In  attempting 
to  assign  a  reason  for  selling  to  Gates  ft  Co., 
he  professes  to  have  been  afraid  Halfpenny 
would  go  back  on  him,  because,  as  he  claim- 
ed, he  had  gone  back  on  him  In  the  purchase 
of  a  tract  of  timber  land  for  Tate  ft  McDev- 
itt and  on  which  he  had  advanced  f4,185  of 
purchase  money  and  taken  title  to  himself 
as  security.  Plaintiffs  were  to  have  had  the 
lumber  manufactured  from  this  land,  but 
Tate  ft  McDevitt  having  found  a  purchaser 
for  the  lumber  at  the  price  of  |10,000  to 
$12,000,  which  would  yield  them  a  large  prof- 
it, applied  to  Halfpenny  for  permission  to 
sell,  which  Halfpenny  agreed  to,  on  condi- 
tion that  he  should  be  paid  a  bonus  for  the 
use  of  his  money,  and  as  compensation  for 
the  loss  of  prospective  profits  on  the  lumber 
which  his  firm  was  to  have  had  from  the 
land.  Some  controversy  arose  between  the 
two  as  to  what  this  bonus  should  be,  and 
on  this  account  Tate  professed  the  belief 
that  Halfpenny,  who  had  been  disposed  to 
go  back  on  him  In  that  transaction,  might 
also  attempt  to  "do  him"  in  the  other,  and* 
in  the  language  of  modem  slang,  he  conclud- 
ed to  try  and  "beat  them  to  it"  This  he 
proceeded  to  do  by  the  sale  to  Gates  ft  Co. 
of  all  of  the  lumber  on  which  plaintiffs  had 
made  the  advances  to  his  firm,  and  to  Gates 
individually  of  every  species  of  property 
owned  by  his  firm,  and,  so  far  as  the  record 
shows,  owned  by  the  individual  members 
thereof  in  the  state  of  West  Virginia,  in- 
cluding horses,  wagons,  harness,  and  all 
equipments  employed  by  them  in  their  lum- 
bering operation.  The  sale  of  the  property 
to  Gates  individually  was  upon  the  pretended 
consideration  that  Gates  should  assume  and 
pay  all  the  outstanding  debts  of  Tate  ft 
McDevitt,  an  indefinite  amount,  but  esti- 
mated by  him  and  Gates  at  about  $2,000, 
but  not  including  any  indebtedness  to  plain- 
tiffs. So  that  nothing  remained  of  the  in- 
dividual or  firm  assets,  not  thus  sold  and  dis- 
posed of,  out  of  which  plaintiffs  could  realize 
their  money.  Tate  admits  that  before  selling 
to  Gates  ft  Co.  he  had  made  efforts  to  sell 
the  lumber,  first  to  Capt  Cobb,  and  then  to 
one  a  T.  Nelson;    but  both  Cobb  and  Nel- 
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son,  readily  perceiving  the  flavor  of  his 
fraudulent  Intentions,  declined  to  become 
parties  to  the  fraudulent  scheme.  Tate  says 
that  he  then  sought  legal  counsel,  and  was 
advised  that  he  could  not  make  a  sale  that 
would  stand  against  plaintiffs,  unless  he 
could  dispose  of  the  lumber  to  a  bona  fide 
purchaser,  for  adequate  consideration  and 
without  notice  of  his  fraudulent  Intent 
Then  it  was,  he  says,  that  he  approached 
Gates,  on  a  Sunday,  and  proposed  to  sell  to 
him,  giving  him  no  notice,  and  who,  so  far 
as  he  professes  to  know,  had  no  notice  of 
plaintiffs*  rights  or  of  his  purposes  in  mak- 
ing the  sale,  and  that  on  the  following  day 
he  succeeded  in  selling  the  lumber  to  Gates 
&  Co.  at  the  cash  price  of  $13,000,  and  a  day 
or  two  later  to  Gates  Individually  the  other 
property  of  his  firm.  As  to  this  want  of  no- 
tice or  knowledge  to  Gates,  Tate,  of  course, 
bad  corroboration  in  the  testimony  of  Gates 
himself ;  but  the  Inculpating  facts,  shown  In 
the  evidence  on  both  sides,  satisfy  us  beyond 
all  doubt,  that,  whether  or  not  Gates  had  ac- 
tual knowledge  or  notice,  the  facts  and  cir- 
cumstances surrounding  him  at  the  time  of 
his  purchases  were  of  the  character  to 
charge  him  with  full  knowledge  and  notice 
of  the  fraudulent  purposes  of  Tate  &  Mc- 
Devitt.  The  fact  that  Tate  sought  out  Gates 
on  a  Sunday  night  and  proposed  to  sell  at 
a  lump  sum,  and  that  Gates,  who  had  not 
seen  the  lumber,  was  not  acquainted  with 
the  market,  and  agreed  to  buy  almost  Im- 
mediately on  the  bare  representations  of 
Tate,  as  to  the  character  and  quality  of  the 
lumber  and  was  so  ready  and  willing  to  go 
into  so  large  a  transaction,  Is  strongly  Indica- 
tive of  fraud;  and  the  further  fact  that  al- 
most immediately  thereafter  he  also  agreed 
to  buy  the  other  personal  property  of  this 
firm,  on  the  terms  already  stated,  also  goes 
to  show  the  bad  faith  of  the  transaction. 

The  following  language,  which  Gates  pro- 
fesses to  have  addressed  to  Tate  at  the  time 
of  the  purchase,  Is  also  significant:  "I  says 
to  Mr.  Tate.  I  says,  *Now  put  this  down 
good  and  low  so  I  can  buy  it  and  pay  cash 
for  it,  and  you  know  that  beats  cats  and 
dogs.'  That  Is  the  way  I  said  It  to  him." 
Men  do  not  usually  engage  in  legitimate 
transactions  In  this  way.  Gates  admits  hav- 
ing been  a  creditor  of  Tate  &  McDevitt,  pre- 
sumably growing  out  of  their  lumbering  op- 
erations. He  was  not  engaged  In  buying  or 
selling  lumber.  He  dealt  in  horses  and 
mules  and  in  lands.  He  had  not  the  money 
himself  to  buy  the  lumber,  but  he  professes 
to  have  had  associated  with  him  a  friend, 
M.  L.  Klock,  a  banker  of  Wellsboro,  Pa., 
but  whom  he  had  not  consulted  about  this 
particular  transaction,  and  whom,  he  sa3rs, 
he  never  consulted  about  anything,  but  from 
whom  he  knew  the  money  could  be  obtained. 
In  payment  he  claims  to  have  given  Tate  & 
McDevitt  an  order  on  Klock  for  $13,000,  and 
in  his  testimony  in  chief  says  that  he  sent 
his  son-in-law  with  Tate  to   Pennsylvania, 


with  a  copy  of  the  contract  in  writing,  to 
see  Klock  and  explain  to  him  the  nature  of 
the  transaction,  and  to  get  the  money,  and 
at  another  place,  in  explanation  of  his  rea- 
son for  wanting  the  contract  In  writing,  says, 
"In  the  first  place,  I  suppose  I  had  to,  and, 
in  the  second  place,  I  wanted  to  satisfy  Mr. 
Klock  that  everything  was  right,  because  I 
knew  he  would  ask  all  those  questions  be- 
fore he  would  pay  the  money."  On  cross- 
examination,  however,  when  asked  how  soon 
it  was  after  the  written  contract  had  been 
executed  that  Tate  and  his  son  went  to 
Pennsylvania  to  see  Klock,  he  answered,  "I 
think  the  next  day."  And  when  asked,  ip 
the  same  connection,  whether  they  took 
the  written  contract  with  them,  he  answer- 
ed: "I  am  not  sure  about  that,  ♦  •  • 
but  I  think  not"  When  asked  to  state 
whether  Klock  paid  the  money,  he  answered : 
"Yes,  sir;  as  far  as  I  know.  He  paid  it, 
and  Mr.  Tate  said  he  paid  It,  and  that  be 
got  it  Of  course,  I  was  not  there."  Neither 
the  testimony  of  Mann,  nor  Klock,  alleged 
associate  of  Gates,  was  taken.  Another  sig- 
nificant fact  is  that,  after  Gates  purchased 
the  lumber  and  other  property  from  Tate  & 
McDevitt,  he  left  McDevitt  In  full  charge  of 
the  property,  substantially  as  he  had  been 
before  the  sale. 

But  even  more  convincing,  perhaps,  Is  the 
fact  that  about  October  16th,  a  few  days 
after  these  purchases.  Gates  met  Stover  in 
a  hotel  at  Elkins,  and  sold,  or  professes  to 
have  sold,  the  lumber  to  him.  Stover  had 
been  the  agent  of  plaintiffs  In  negotlatinsr 
for  them  the  sale  and  the  purchase  of  the 
lumber  from  Tate  &  McDevitt  and  had  pre- 
pared the  contract  On  cross-examination 
Gates  says  that  when  Stover  came  into  the 
hotel  he  said  to  him:  "Stover,  you  are  Just 
the  man  I  want  to  see,  and  I  told  him  that 
I  had  bought  a  million  feet  of  lumber  on 
the  Coal  &  Coke,  and  as  I  know  Mr.  Stover 
very  well,  I  says,  *!  want  you  to  tell  me 
when  I  have  a  good  deal  or  a  poor  deal.' 
He  said,  *I  cannot  tell  you  untU  I  hear  what 
you  have  got*  I  told  him  what  I  had,  and 
he  asked  me  what  I  paid  for  It,  and  I  told 
him,  and  he  said,  if  it  was  log  run  stock  mnd 
was  on  the  Coal  &  Coke,  'you  have  a  good 
deal,  and  what  you  recommend  It*  And  he 
says,  'What  will  you  take  for  it  If  it  Is 
as  you  recommend  It?*  I  said  I  would  take 
$17,000.  Mr.  Stover  figured  a  bit  and  said, 
*If  It  Is  log  run  stock,  and  the  amount  you 
tell  me,  I  will  take  It'  'Well,'  I  said,  'Mr. 
Stover,  to  be  fair,  we  will  call  It  a  deal, 
but  you  go  and  look  at  it,  and  If  you  find 
the  stuff  there,  you  will  take  it,  and.  If  not, 
we  won't  deal.'  Mr.  Slgler  was  sitting  there, 
and  he  said,  Tliat  was  the  quickest  deal  I 
ever  saw  In  my  life,*  and  he  has  been  a  lum- 
berman for  years."  Gates  professes  he  sent 
McDevitt  with  Stover  to  the  mills  to  see  the 
lumber.  When  Stover  was  asked  whether 
he  understood  it  to  be  the  same  lumber  sold 
by  Tate  &  McDevitt  to  Hal^enny  &  Haniil* 
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ton,  he  answered:  "No,  not  exactly.  After 
telling  me  that  eight  car  loads  had  been 
shipped,  it  was  my  impression  that  the  ad- 
vance had  been  covered  by  these  shipments." 
According  to  their  testimony  the  contract 
between  Gates  and  Stover  was  that  Gates 
was  to  deliver  the  lumber  on  board  cars, 
and  Gates  professes  to  have  employed  Mc- 
Devltt  to  perform  this  part  of  the  contract 
After  Gates  had  sent  out  men  a  time  or  two 
to  load  cars  and  found  the  expenses  too 
great,  he  says,  *'I  went  to  Mr.  Stover  and 
told  him  it  would  not  do,  and  he  said  he 
could  not  help  it,  and  I  said,  'What  will  you 
take  and  load  this  lumber  yourself?*  He 
asked  me  $1  per  1,000  if  I  remember,  but  we 
made  the  bargain  at  75  cents,  and  then  I  put 
a  man  to  tally  and  paid  him  myself."  Thus 
Gates  &  Co.  stepped  down  and  out,  leav- 
ing Stover  and  McDevlttln  charge.  If  de- 
fendants Gates  and  Tate  are  to  be  believed. 
Gates  &  Co.  had  paid  cash,  but  Stover  had 
paid  nothing,  at  the  time  the  lumber  was 
levied  on  by  the' attachment  in  this  case,  for 
Stover  was  to  pay  only  as  the  lumt^r  was 
delivered  on  cars.  Afterwards,  and  after 
this  suit  was  brought,  we  find  Gates  in  Phila- 
delphia, wbere  he  met  J.  L.  Broadfoot,  who 
had  been  an  inspector  of  lumber  for  the 
plaintiffs,  and  spoke  to  him  about  selling 
lumber  he  was  interested  in.  When  asked 
what  lumber  it  was  he  was  interested  in, 
he  replied :  "Mr.  Stover  told  me  that  any  one 
I  saw  that  would  sell  this  lumber  he  would 
pay  for  it,  and  I  understood  that  Mr.  Broad- 
foot  said  that  he  was  out  of  work  and  he 
would  know  where  to  get  buyers,  and  that 
was  the  reason  I  spoke  to  him  about  it.  Q. 
Then  you  were  trying  to  sell  Mr.  Stover's 
lumber,  were  you?  A.  I  was  not  trying,  no, 
sir,  but  was  trying  to  help  him  in  selling 
it"  The  price  which  Gates  &  Co.  were  to 
pay  Tate  &  McDevitt  was  several  thousand 
dollars  less  than  they  would  have  realized 
at  the  prices  at  which  it  had  been  sold  plain- 
tUfs.  Many  other  Inculpating  facts  appear, 
but  we  have  already  detailed  enough  of  the 
evidence  to  show  the  baldness  of  the  fraud. 
The  legal  principles  applicable  to  transac- 
tions of  this  character  are  so  well  known  to 
the  profession,  and  have  been  so  often  de- 
clared in  the  decisions  of  this  court,  that  it 
is  unnecessary  to  repeat  them  here.  One 
proposition,  however,  may  deserve  more 
than  this  passing  notice.  Counsel  for  de- 
fendants say  that  as  the  bill  does  not  charge 
insolvency  of  Tate  &  McDevitt,  and  as  they 
appear  to  have  realized  In  the  sale  of  lum- 
ber some  $13,000,  and  it  does  not  clearly  a£>- 
pear  that  the  plaintiffs  cannot  obtain  satis- 
faction of  their  debt  by  legal  process  against 
them,  they  have  no  legal  or  equitable  right 
to  subject  the  property  attached  to  the  pay- 
ment thereof.  But  the  rights  of  a  creditor 
to  subject  to  the  payment  of  his  debts  the 
property  of  his  debtor  fraudulently  convey- 
ed does  not  depend  on  the  question  of  the 
insolvency  of  the  debtor.    Insolvency  is  oft- 


en an  element  going  to  show  fraud,  but  the 
creditor's  right  to  pursue  the  property  fraud- 
ulently conveyed  is  not  controlled  thereby. 
While  a  different  rule  may*  prevail  in  some 
jurisdictions,  it  is  not  the  law  of  this  state 
that  the  creditor  must  first  exhaust  the  debt- 
or's other  property.  The  statute  of  this  state 
against  fraudulent  conveyances  gives  an  ab- 
solute right  to  creditors  to  a  suit  in  equity 
to  annul  a  fraudulent  conveyance,  and  they 
are  not  compelled  first  to  subject  other  prop- 
erty of  the  debtor,  by  execution  or  other- 
wise. Hoffman  v.  Fleming,  43  W.  Va.  762, 
28  S.  B.  790;  14  Am.  &  Eng.  Ency.  Law, 
329,  830.  And,  as  was  held  in  Edgell  T. 
Smith,  supra:  "If  the  intent  is  to  either 
hinder  or  delay  them,  or  defraud  them,  by  a 
conveyance  which  places  an  obstacle  in  the 
way  of  the  prosecution  of  their  legal  reme- 
dies, it  is  void  under  the  statute  against 
fraudulent  conveyances."  There  can  be  no 
doubt  of  the  fraudulent  intent  of  the  debtors 
in  this  case  to  put  all  their  visible  property 
out  of  the  reach  of  plaintiffs  by  legal  pro- 
cess, and  to  wholly  defraud  them.  To  all 
intents  and  purposes  they  admit  it  When 
attempting  to  sell  the  lumber  to  Nelson,  Tate 
admits  having  said  to  him  that  Halfpenny 
was  trying  to  do  him,  and  that  he  was  going 
to  see  if  he  could  not  take  care  of  himself,  and 
when  Halfpenny  called  to  see  him  at  Belle- 
fonte.  Pa.,  after  the  sales  to  Gates  &  Co. 
and  to  Stover,  Tate  said  to  him,  **I  have  my 
money  in  my  sock,  and  you  can  run  after 
me  as  I  ran  after  you  for  over  six  weeks." 
And  when  Halfpenny  replied,  *'You  are 
going  to  do  me,  Tate,"  he  answered,  "No, 
but  I  am  going  to  have  my  own,  and  I  am 
in  position  to  get  it."  And  when  Halfpenny 
asked  him  what  damage  he  wanted,  he  an- 
swered, in  substance,  if  your  nerves  are  not 
strong,  hold  on  to  the  chair  you  are  sitting 
on  good  and  tight,  for  I  just  want  $10,000 
out  of  you,  and  that  Halfpenny  did  not  say 
anything  for  a  while  and  then  left. 

We  are  clearly  of  opinion  that  the  decree 
below  dismissing  the  plaintiffs'  bill  as  to 
G.  H.  Gates  &  Co.  and  K.  H.  Stover,  and 
abating  the  plaintiffs'  attachment  levied  up- 
on the  lumber  in  controversy,  and  referring 
the  cause  to  a  commissioner,  should  be  re- 
versed and  annulled,  and  that  the  decree 
which  the  court  below  should  have  pro- 
nounced should  be  entered  here.  Tate  &  Mc- 
Devitt as  the  record  clearly  shows,  and  as 
they  practically  admit  were  indebted  to 
plaintiffs  for  advancements  made  on  lumber, 
as  of  October  19,  1907,  $3,581.29,  which,  with 
interest  thereon  to  July  11,  1908,  the  date  of 
the  final  decree  appealed  from,  aggregates 
$3,736.14;  and,  it  appearing  that  the  attach- 
ment was  sued  out  on  good  and  sufficient 
grounds,  the  decree  to  be  entered  here  in 
modification  of  the  decree  below  will  be  that 
the  plaintiffs  recover  of  the  defendants  Tate 
&  McDevitt  the  said  sum  of  $3,736.14,  with 
interest  thereon  from  July  11.  1908,  until 
paid,  together  with  their  costs  in  this  court 
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and  In  the  circuit  court  expended,  subject 
to  a  credit  of  whatever  may  be  collected  on 
the  decree  in  favor  of  plaintlifB  against  Peo- 
ple's National  Bank,  garnishee,  and  that  the 
property  attached  and  taken  in  possession 
by  the  sheriff  be  sold  to  satisfy  the  same. 
And  the  cause  will  be  remanded  to  the  cir- 
cuit court  for  further  proceedings  to  be  had 
therein  in  accordance  with  the  principles 
announced  and  directions  given  herein. 


(66  W.  Va.  282) 

BAKEB  V.  JACKSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Maich  9,  1009.) 

1.  Appeal  and  Bbbob  (§  1022*)— Bbview  — 

COlOflSSIONEB'S   REPOBT. 

A  commissioner'B  report,  based  on  evidence, 
has  great  weight,  and  should  be  sustained,  un- 
less plainly  not  warranted  by  a  reasonable 
view  of  the  evidence.  This  rule  operates  with 
great  force  in  an  appellate  court,  after  the  re- 
port has  been  confirmed  by  a  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4015;   Dec  Dig.  |  1022.*] 

2.  Afpeai«  and   Brbob  (§  1009*)— Review— 
confliotino  bvidencb. 

A  decree,  based  on  evidence,  especially  when 
conflicting,  will  not  be  reversed  unless  plainly 
wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  8972;  Dec.  Dig.  §  1009.*] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph 
County. 

BiU  by  Stark  K  Baker  against  WUliam 
Jackson.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

J.  B.  Ward,  for  appellant  Lew  Oreynolds 
and  W.  B.  Maxwell,  for  appellee. 

BRANNON,  J.  Stark  L.  Baker  lUed  a  blU 
In  the  circuit  court  of  Randolph  county 
against  William  Jackson  to  enforce  a  judg- 
ment lien  against  land  of  Jackson.  The 
Judgment  was  rendered  by  a  Justice  in 
favor  of  William  Reams  against  said  Jack- 
son and  H.  M.  Robinson.  Robinson  was  sure- 
ty for  Jackson  in  the  note  on  which  the 
Judgment  was  rendered,  and  Robinson  paid 
the  Judgment,  and  Reams  assigned  it  to 
Robinson  by  written  assignment  Without 
this  assignment  equity  would  keep  the  Judg- 
ment alive  and  virtually  assign  it  to  Robin- 
son by  subrogating  him  to  its  lien.  Jackson 
filed  an  answer  pleading  payment  of  the 
Judgment  Depositions  were  taken  on  both 
sides,  and  the  court  made  a  decree  express- 
ing the  opinion  that  the  case  was  for  the 
plaintiff,  and  referring  it  to  a  commissioner 
to  report  what  land  Jackson  owned  and  the 
liens  thereon.  The  commissioner  took  some 
more  depositions  and  reported  this  Judgment 
as  a  lien.  The  court  overruled  Jackson's  ex- 
ceptions, confirmed  the  report,  and  decreed 
the  judgment  against  Jackson  and  ordered  a 
sale  of  the  land. 


The  sole  question  is  one  of  fact:  Had  the 
Judgment  been  paid?  Jackson  claimed  that 
in  a  settlement  between  Robinson  and  him 
this  judgment  was  included  and  paid.  Rob- 
inson denied  this.  Upon  tills  test  question 
the  evidence  is  absolutely  conflicting.  No 
receipt  is  produced  from  Robhison.  The 
Judgment  proved  the  lien.  The  burden  was 
on  Jackson  to  show  the  payment  by  prepon- 
derant evidence.  He  has  failed  to  do  this, 
even  were  it  an  original  question  in  this 
court;  but  there  is  the  commissioner's  re- 
port confirmed,  which  brings  the  case  under 
the  well-known  rule  that  where  a  commis- 
sioner reports  on  facts  his  finding  will  be 
given  great  weight,  and  should  be  sustained 
in  the  circuit  court,  unless  plainly  not  war- 
ranted by  any  reasonable  view  of  the  evi- 
dence, and  this  rule  operates  with  peculiar 
force  in  an  appellate  court  when  the  report 
has  been  confirmed  by  the  circuit  court 
Roger  v.  O'Neal,  83  W.  Va.  159,  10  S.  BL 
875,  6  Ll  R.  A.  427.  In  addition  to  this  we 
have  the  old  rule  that  a  circuit  court's  de- 
cree on  evidence  is  taken  to  be  right,  and 
will  not  be  reversed,  unless  decidedly  against 
the  weight  of  the  evidence.  Kennewig  Co.  ▼. 
Moore,  49  W.  Va.  828,  88  S.  B.  55a  Not  un- 
less plainly  wrong.  Wolfe  v.  Bank,  54  W. 
Va.  689,  47  S.  B.  248.  Bspecially  when  the 
evidence  is  conflicting.  Nanghton  v.  Taylor, 
50  W.  Va.  233,  40  S.  B.  852.  It  is  useless  to 
detail  mere  evidence.  Such  is  not  the  mis- 
sion of  opinions.  Thebr  purpose  Is  to  laj 
down  legal  principles. 

We  affirm  the  decree. 


on  Va.  2«1) 
BIBB  et  aL  v.  AMERICAN  GOAD  &  IRON 
CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
11,  1909.) 

1.  Refobhatioiv    of   Instbuicents   (I   48*) — 

PBOCESDINOB   —    BVIUEITCB   —    BUBUEN     OV 

Pboof. 

A  vendor  seeking  to  reform  the  written  con- 
tract because  of  mutual  mistake  has  the  burden 
of  proof. 

[Rd.  Note.— For  other  cases,  see  Reformation 
of  Instmments,  Cent  Dig.  |  154;  Dec  Dig.  | 
4S.*] 

2.  Retobication    ot   Instbttmbntb   (I   45*)^ 
Pbocebdings— BvinsNOs— SnmciENOT. 

Mere  preponderance  of  evidence  is  not  suffi- 
cient to  justify  the  reformation  of  a  written 
contract  on  the  ground  of  mutual  mistake,  but 
the  mistake  must  be  conclusively  established. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  157-159;  Dec 
Dig.  §  46.»] 

8.  Equitt   (I   296*)— Pleading— SuppLEicKN- 
TAL  Bill. 

Where  defendant,  in  a  bill  to  enforce  pay- 
ment of  the  purchase  price  of  coal  land  togeth- 
er with  a  gas  well,  claimed  damages  for  the  de- 
fective title  of  the  plaintiflb  to  the  well,  which 
defendant  used  in  connection  with  the  property 
sold  until  it  ceased  to  flow,  when  it  was  aband- 
oned as  valueless,  the  exhaustion  and  abandon- 
ment of  the  well,  having  occurred  pending  the 


•For  other  caies  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  it  Reporter  Indexes 
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litigation,  conld  be  introduced  by  a  anpplemen- 
tal  bill  as  a  fact  affecting  the  measure  of  de- 
feodant*8  damages. 

[Ed.  Note.— For  other  cases,  see  Equity*  Dec 
Dig.  S  296.*] 

4.  BqUITT    (i    296*h-PLEADIKG— SUFPLBiaEN- 

•     TAii  Bell. 

The  chief  office  of  a  supplemental  bill  is 
to  bring  into  the  case  new  events,  affecting 
rights  and  interests  already  mentioned,  which 
have  arisen  since  the  filing  of  the  original  bill. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Digi  S  581;  Dec  Dig.  |  295.*] 

&  Ykhdob  and  Pitbchaseb  (|  851*)— Rights 

▲ND    LlABILinSS  OF  PaBTIBB— ACQUISITION 

(NT  Adybbsb  Titlb. 

In  the  absence  of  fraud  in  a  sale  of  an 
bterest  in  land,  a  vendee  in  possession  who  ac- 
Quires  an  outstanding  titie  cannot  demand  from 
tbe  Tender  more  than  the  amount  reasonably 
and  fairly  paid  on  that  account,  and  this  rule 
applies  to  a  sale  of  property  of  uncertain  dura- 
tion, sQch  as  a  gas  well. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Fuichaaer,  Cent  Dig.  1 1054 ;  Dec  Dig.  i  861.*] 

Appeal  from  Chancery  Court  of  Richmond. 

Action  by  B.  M.  Bibb  and  others  against 
the  American  Coal  ft  Iron  Company  and  oth- 
ers. From  a  decree  for  defendants,  plaintUTs 
appeaL    Beyersed. 

Soott,  Bncbanan  ft  Oardwell,  for  appel- 
lants. H.  R.  Pollard  and  Meredith  ft  Cocke, 
for  appellees. 

WHITTLE,  J.  The  original  bill  in  this 
case  was  filed  by  the  appellants  against  the 
appellees  In  September,  1902,  to  enforce  the 
payment  of  $5,000,  the  residne  of  the  par- 
diase  price  of  135,000,  for  the  sale  of  their 
leasehold  Interest  in  a  tract  of  coal  land  lo- 
cated in  Mingo  county,  W.  Va.,  together  with 
the  Improvements,  fixtures,  and  certain  per- 
sonal property,  consisting  of  a  stock  of  goods, 
live  stock,  aod  unexpired  insurance  policies, 
and  also  'the  natural  gas  well"  on  the  prem- 
ises, under  a  contract  of  December  10,  1901. 
The  contract  stipulates  that  the  foregoing 
property  is  to  be  conreyed  by  deed  free  from 
Incombrances. 

fHie  bill  contests  the  title  of  the  Mingo 
Coal  Company  to  the  gas  well,  or,  at  least, 
the  right  of  that  company  to  exact  compen- 
sation for  its  nse^  either  from  the  plaintiffs 
or  their  assignee,  the  American  Coal  ft  Iron 
Company.  The  plaintiffs  also  assert  title  in 
thems^Tes  to  the  property,  at  least  to  the 
extent  of  their  right  to  use  it  in  connection 
witb  their  leasehold  free  of  rent  It  is, 
moreover,  alleged  that  It  was  the  intention 
of  the  plaintiffs,  by  the  contract  of  sale,  to 
sell,  and  of  the  American  Coal  ft  Iron  Com- 
pany to  buy,  only  such  interest  in  the  gas 
well  as  they  acquired  from  their  grantors, 
Morrison  and  Walker,  and  that  the  insertion 
of  the  proYlsion  in  respect  to  that  property 
In  the  fee-simple  clause  of  the  contract  of 
sale  was  the  result  of  a  mutual  mistake;  and 
the  prayer  of  the  bill  is  that  the  contract  be 
reformed  so  as  to  conform  to  the  true  under- 


standing of  the  parties.  The  answers  of  the 
defendants  controvert  both  contentions. 

The  American  Coal  ft  Iron  Company  in  its 
answer  says:  That,  shortly  after  the  con- 
tract of  purchase  had  been  executed,  it  first 
learned  of  the  claim  of  the  Mingo  Coal  Com- 
pany to  the  gas  well ;  that  in  order  to  avoid 
complications  and  to  continue  its  mining  op- 
erations, it  was  compelled  to  enter  Into  an 
agreement  with  the  Mingo  Coal  Company,  by 
which  it  was  allowed  te  use  the  gas  from  the 
well  upon  the  payment  of  an  annual  charge 
of  $250;  that  it  had  paid  all  the  purchase 
money  due  under  the  contract  of  December 
10, 1901,  except  $6,000,  which  sum  it  notified 
the  plaintiffs  it  would  hold  to  Indemnify 
and  save  itself  and  its  assignee  harmless  on 
account  of  the  failure  of  the  plaintiffs  to 
comply  with  their  contract  in  the  matter  of 
conv^ing  the  gas  well ;  "that  it  had  repeat- 
edly stated  to  the  plaintiffs  that  it  was  ready 
to  pay  the  residue  of  the  purchase  money  If 
they  would  convey  the  gas  well  free  of  in- 
cumbrance and  relieve  It  and  the  assignee 
of  the  annual  charge  aforesaid." 

The  correspondence  between  the  defendants 
and  the  plaintiffs  in  relation  to  the  agree- 
ment for  the  use  of  the  gas  well  shows  that 
the  annual  stipend  of  |250  covered  the  entire 
output  of  the  well  and  the  use  of  the  gas  for 
all  purposes  whatsoever.  In  a  letter,  under 
date  of  February  8,  1902,*  the  president  of 
the  American  Coal  ft  Iron  Company  writes: 
"We  are  not  raising  a  frivolous  question.  It 
is  one  of  great  importance  to  us.  It  involves 
our  right  to  use  the  gas  well  free  of  Charge 
and  as  our  own,  and  the  right  of  the  Mingo 
Coal  Company  to  demand  a  compensation  of 
us  for  the  use  of  the  well  during  the  life  of 
our  lease."  A  few  days  later  he  says:  "In 
a  word,  the  lease  to  us  from  the  Mingo  Coal 
Company  gives  us  no  greater  right  than  we 
would  have  enjoyed  if  your  sale  of  the  well 
to  us  had  carried  with  it  a  good  title." 

The  vendee  was  never  deprived  of  the  pos- 
session or  use  of  the  well,  and  all  the  gas 
was  consumed  by  it  in  the  use  and  ceased  to 
flow,  and  the  well  was  abandoned  as  value- 
less August  21,  190^ 

Before  the  hearing  the  plaintiffs  asked 
leave  to  file  a  supplemental  bill,  which  alleg- 
ed that  the  vendee  took  possession  of  all  the 
property  included  in  the  contract  of  sale,  and 
in  connection  with  its  mining  operations  used 
the  gas  from  the  well  until  It  ceased  to  flow 
and  the  well  was  abandoned  August  21, 1904. 
But  leave  to  file  the  supplemental  bill  was 
denied ;  the  court  being  of  opinion  that,  even 
if  its  allegations  were  proved,  the  plaintiffs 
^ould  not  be  entitled  to  the  abatement  of 
damages  prayed  for.  The  court  also  decreed 
that  the  American  Coal  ft  Iron  Company  was 
entitled  to  retain  the  $5,000,  the  balance  of 
the  purchase  price  of  the  property  sold  im- 
der  the  contract  of  December  10,  1901,  as 
compensation  for  the  failure  of  the  plain- 
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tiffs  to  conyey  to  It  a  good  title  to  the  gas 
well  free  from  all  incumbrances,  and  dis- 
missed the  plaintiffs*  bill  with  costs.  From 
that  decree  this  appeal  was  allowed. 

We  find  no  error  in  the  ruling  of  the  chan- 
cery court  upon  the  primary  contentions  of 
the  plaintiffs  in  regard  to  their  title  to  the 
gas  well  and  the  alleged  mutual  mistake  in 
the  contract  of  sale.  The  burden  of  proof 
rested  on  the  plaintiffs  in  both  instances, 
and,  without  reviewing  the  testimony  on 
those  issues,  we  are  of  opinion  that  on  nei- 
ther point  has  it  been  satisfactorily  boma 

The  law  is  well  settled  that  a  very  high 
degree  of  proof  is  required  in  a  suit  to  re- 
form a  written  contract  The  mere  prepo;:!- 
derance  of  evidence  is  not  sufficient,  but  the 
existence  of  the  mutual  mistake  must  be  con- 
clusively established. 

In  Pomeroy  on  Specific  Performance  (Ed. 
1897)  §  261,  the  rule  is  thus  stated:  'The 
defect  in  the  contract  must,  however,  be 
proved  beyond  all  reasonable  doubt,  by  evi- 
dence of  the  clearest  and  most  satisfactory 
nature.  The  burden  of  proof  is  on  the  plain- 
tiff. ♦  •  ♦  An  alteration  of  the  writing 
cannot  be  made  upon  a  conjecture  as  to  the 
true  reading,  even  though  the  court  is  sat- 
isfied that  the  existing  instrument  does  not 
express  the  real  intention  of  the  parties.** 

The  decisions  of  this  court  are  in  full  ac- 
cord with  the  statement  of  the  law  as  to 
the  character  of  evidence  necessary  to  reform 
a  written  contract  Mauzy  v.  Sellars,  26 
Grat  641,  647;  Carter  v.  McArtor,  28  Grat 
356,  860;  Fudge  v.  Payne,  86  Va.  303,  10  S. 
B.  7;  S.  V.  R.  Co.  v.  Dunlop,  86  Va.  846,  351, 
10  S.  E.  239;  Donaldson  v.  Levine,  93  Va. 
472^  25  S.  E.  541 ;  Moore  v.  Assurance  Co., 
103  Va.  391,  394,  49  S.  B.  499;  Beach  v.  Bell- 
wood,  104  Va.  170,  183,  51  S.  E.  184. 

Putting  aside  therefore  both  of  these  con- 
tentions as  not  proved,  we  shall  address  our- 
selves to  the  ruling  of  the  trial  court  on  the 
question  of  the  measure  of  damages  to  which 
the  vendee  is  entitled  on  account  of  the  de- 
fective title  of  the  plaintiffs  to  the  gas  well. 

In  approaching  the  consideration  of  that 
question,  we  may  premise  that  the  record 
does  not  show  either  fraud  or  misrepresenta- 
tion on  the  part  of  the  plaintiffs  with  respect 
to  their  title  to  the  gas  well.  The  acquies- 
cence of  the  Mingo  Coal  Company  in  the 
use  of  the  well  as  an  incident  to  the  lease- 
hold of  the  coal  property  in  the  past  may 
well  have  Induced  belief  on  the  part  of  the 
plaintiffs  that  it  would  make  no  charge  for 
the  continued  use  of  it  by  their  vendee. 

As  a  question  of  correct  practice,  under 
the  evidence  in  the  case,  we  have  no  doubt 
about  the  propriety  of  bringing  into  the 
record  the  fact  of  the  exhaustion  and  aban- 
donment of  the  gas  well  by  the  vendee  pend- 
ing litigation,  as  affecting  the  measure  of  its 
damages.  Even  in  an  action  at  law  on  a 
life  insurance  policy  which  had  been  repudi- 
ated by  the  insurance  company,  where  the  in- 
sured died  before  trial,  ^e  beneficiary  was 


permitted  to  prove  the  cessation  of  the  life 
of  the  insured  as  an  element  proper  to  be 
considered  in  fixing  the  quantum  of  dam- 
ages. Opinion  by  Burks,  J.,  in  Clemmltt  and 
Wife  v.  New  York  K  Ins.  Co.,  76  Va,  355, 
362. 

One  of  the  chief  offices  of  a  supplemental 
bill  is  to  bring  into  the  case  new  events  re- 
ferring to  and  supporting  or  affecting  rights 
and  interests  already  mentioned,  which  have 
arisen  subsequently  to  the  filing  of  the  origi- 
nal bill.  Story's  Eq.  PL  §  336;  1  Bar.  Chy. 
«Pr.  165,  351;  Pleasant  v.  Logan,  4  Hen.  & 
M.  489;  Boykins  v.  Smith,  3  Munt  102; 
Laidley  v.  MerrifieTd,  7  Leigh,  346;  Glenn  v. 
Brown,  99  Va.  322,  38  S.  E.  189. 

Though  it  is  undoubtedly  true,  as  a  gener- 
al proposition,  that  the  test  of  the  value  of 
property  sold  is  to  be  applied  as  of  the  day 
of  sale,  the  case  in  judgment  does  not  come 
within  the  infiuence  of  that  principle.  In 
other  words,  we  are  not  called  on  here  to 
speculate  as  to  the  value  of  the  gas  well 
(the  price  of  which  was  not  fixed  by  the  par- 
ties in  the  contract  of  sale,  and  as  to  which 
there  is  no  evidence  in  the  record),  as  an 
original  proposition ;  but  our  inquiry  is  lim- 
ited to  the  ascertainment  of  the  quantum  of 
damages  sustained  by  the  vendee  by  reason 
of  the  failure  of  the  vendors  to  convey  a 
good  title  to  the  property  in  controversy. 

The  well-established  rule  on  that  subject 
is  that,  in  the  absence  of  fraud,  where  the 
outstanding  title  is  acquired  or  the  incum- 
brance removed  by  the  vendee  in  possession 
by  purchase,  such  vendee  is  entitled  to  the 
amount  reasonably  and  fairly  paid  by  him 
on  that  account,  and  to  no  more.  That  prin- 
ciple is  distinctly  enunciated  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Bush  r.  Marshall,  6  How.  284,  12  L.  Ed.  440. 
Mr.  Justice  Grier,  in  delivering  the  opinion 
of  the  court,  quotes  with  approval  the  state- 
ment of  the  law  from  the  case  of  Galloway 
T.  Finley,  12  Pet  295,  9  L.  Ed.  1079,  as  fol- 
lows: "Equity  treats  the  purchaser  as  a 
trustee  for  his  vendor,  because  he  holds  un- 
der him;  and  acts  done  to  perfect  the  title 
of  the  former,  when  in  possession  of  the 
land,  inure  to  the  beliefit  of  him  under  whom 
the  possession  was  obtained,  and  through 
whom  a  knowledge  of  a  defect  of  title  was 
obtained.  The  vendor  and  vendee  stand  In 
the  relation  of  landlord  and  tenant  The 
vendee  cannot  disavow  the  vendor's  title.*' 

These  principles  are  universally  recogniz- 
ed, and  firmly  established  In  Virginia.  Hull 
V.  Cunningham,  1  Munf.  332,  338;  Bryan  v. 
Salyards,  3  Grat  181;  Roller  v.  Efflnger, 
88  Va,  645, 14  S.  E.  337;  Burnett  v.  Caldwell, 
76  U.  S.  290,  19  L.  Ed.  712;  Peters  v.  Bow- 
man, 98  U.  S.  56,  25  L.  Ed.  91;  Rawle  on 
Cov.  for  Title  (5th  Ed.)  §  192;  Wood's  Mayne 
on  Dam.  §  250. 

Nor  is  the  application  of  tbe  rule  to  this 
case  affected  by  the  circumstance  that  the 
American  Coal  &  Iron  Company  only  acquir- 
ed the  use  of  the  gas  well.    It  was  dealing  in 
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regard  to  a  species  of  property  of  uncertain 
duration,  and  prudently  adopted  a  form  of 
contract  which  rendered  the  benefits  and 
burdens  reciprocal  and  co-existent ;  the  plan 
being  to  set  apart  a  snm  of  money,  the  in- 
terest on  which,  at  5  per  cent,  would  yield 
a  sum  equal  to  the  annual  exaction  for  the 
use  of  the  will  as  long  as  the  gas  might  con- 
tinue to  flow.  That  mode  of  adjustment 
was  chosen  by  the  vendee  without  consulting 
the  plaintiffs,  and  the  wisdom  of  It  has  been 
demonstrated  by  subsequent  events.  The 
fact  that  it  was  satisfactory  to  the  vendee 
and  considered  the  equivalent  of  a  convey- 
ance by  the  plaintiffs  of  the  gas  well  clearly 
appears  not  only  from  the  conduct  of  the 
parties,  but  also  from  the  answer  and  the 
extract  from  the  letter  of  the  president  al- 
ready quoted. 

Subordinating,  then,  form  to  substance, 
our  conclusion  on  this  branch  of  the  case  is 
that  the  American  Coal  &  Iron  Company 
(after  having  been  placed  in  possession  of 
the  gas  well  by  its  vendors  under  the  con- 
tract of  sale)  acquired  the  outstanding  title 
of  the  Hingo  Coal  Company  to  the  gas  well, 
and  Is  affected  with  an  equity  in  favor  of 
its  vendors  which  forbids  that  it  shall  de- 
mand of  them  more  than  its  actual  outlay 
in  the  purchase  of  such  title. 

It  follows  from  these  views  that  the  decree 
of  the  chancery  court  must  be  reversed,  and 
this  court  will  epter  such  decree  as  that  court 
ought  to  have  entered,  awarding  to  the  ap- 
pellants the  balance  of  their  purchase  money, 
with  interest,  subject  to  a  credit  for  the 
amount  paid  by  the  American  Coal  &  Iron 
Company  to  the  Mingo  Coal  Oompany  for  the 
use  of  the  gas  well. 

Beversed- 

(m  Va.  288) 

CHESAPEAKE  &  O.  RY.  CO.  v.  PEW. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
11,  1909.) 

1  Statutes   «   226*)—Constbuctiow— Adop- 
tion FROM  State. 

Where  a  statute  has  been  adopted  from 
another  state,  it  will  be  presumed  that  the 
Legislature  likewise  adopted  the  constmctioo 
placed  upon  the  statute  by  the  courts  of  the 
rtate  from  which  it  came. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  307;   Dec.  Dig.  S  226. «] 

2.  Carbiebs  (S  108*)— LiABnjTY— Statutes. 

The  first  sentence  of  Va.  Code  1904,  9 
I294c(24),  rendering  the  initial  carrier  receiv- 
ing goods  for  transportation  liable  as  an  in- 
aurer  for  any  damage  caused  by  its  negligence 
or  the  negligence  of  any  connecting  carrier  to 
which  sncb  property  may  be  delivered,  having 
been  taken  from  the  Missouri  statute,  applies, 
as  construed  by  the  courts  of  that  state,  to  the 
English  rule  of  liability  as  an  insurer  to  the 
initial  carrier  only  where  there  is  an  initial 
and  connecting  carrier,  and  does  not  affect  the 
liability  of  a  carrier,  where  the  transportation 
is  wholly  over  its  own  line. 

fEd.  Note.--For  other  cases,  see  Carriers,  Dec. 
Dig.  I   lOS.*] 


3.  Statutes  (§  211*J—CoNSTRUC7nOK— Title. 

This  construction  of  the  section  of  the  stat- 
ute cannot  be  affected  by  the  insertion  bv  the 
compiler  of  the  Code,  merely  as  a  matter  of  con- 
venience, of  a  title  in  black-faced  type  imme- 
diately before  the  section. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  288;   Dec  Dig.  S  211.*1 

4.  Statutes  (§  211*)—Con8tbuctioii— Title. 

In  the  construction  of  a  statute,  the  title 
of  an  act  is  of  some  value  as  a  guide  to  the 
intention  of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent. 
Dig.  §  288;    Dec  Dig.  I  21L*] 

5.  Cabriebs  (§  108*)-OABBiAax  of  Goods— 
liiABiLiTT— Statutes. 

The  effect  of  Va.  Code  1904,  |  1294c(24), 
providing  that  no  contract  shall  exempt  a  com- 
mon carrier  from  the  liabilitv  of  a  common  car- 
rier, which  would  exist  had  no  contract  been 
made  or  entered  into,  is  to  relegate  the  carrier 
to  its  common-law  liability  in  cases  where  no 
contract  relating  thereto  was  made. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Dec  Dig.  §  108.*] 
e.  Cabbiebs    <§    218*)— Cabbiaoe    of    l4ivi 

Stock—Limiting  Liability. 

Under  Va.  Code  1904,  S  1294c  (24),  provid* 
ing  that  no  contract  shall  exempt  any  common 
carrier  from  the  liability  of  a  common  carrier, 
which  would  exist  had  no  contract  been  made 
or  entered  into,  a  carrier  of  live  stock  may  not 
contract  to  limit  its  liability  for  loss  or  in- 
jury to  the  cattle  to  less  than  their  true  value, 
whether  the  loss  or  injury  is  caused  by  its 
negligence,  or  not,  if  it  is  not  caused  by  the  vis 
major,  or  the  inherent  qualities  of  the  cattle  or 
the  fraud  of  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  §  218.*1 

Error  to  Circuit  Court  of  James  City  and 
City  of  Williamsburg. 

Trespass  on  the  case  by  J.  N.  Pew  agt^inst 
the  Chesapeake  &  Ohio  Railway  Company 
for  loss  of  and  Injury  to  cattle  shipped. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

R.  G.  Bickford  and  S.  O.  Bland,  for  plain- 
tiff in  error.  N.  L.  Henly,  C.  B.  Garnett,  and 
Braxton.  Williams  &  Eggleston,  for  defend- 
ant in  error. 

WHITTLE,  J.  This  Is  an  action  of  tres- 
pass on  the  case  to  recover  damages  arising 
out  of  an  Intrastate  shipment  of  cattle,  the 
property  of  the  defendant  In  error,  J.  N. 
Pew,  over  the  road  of  the  plaintiff  in  error* 
the  Chesapeake  &  Ohio  Railway  Oompany, 
the  Initial  carrier.  Some  of  the  cattle  were 
killed  and  others  Injured  in  course  of  trans- 
portation under  circumstances  which  It  l9 
alleged  render  the  carrier  liable  for  the  dam- 
age sustained. 

To  a  judgment  against  the  company  for 
the  value  of  the  cattle,  this  writ  of  error  was 
awarded. 

The  principal  assignment  of  error  draws 
In  question  the  ruling  of  the  circuit  court  de- 
nying the  validity  of  certain  stipulations 
contained  In  the  bill  of  lading,  whereby.  In 
consideration  of  a  reduced  rate  for  trans- 
portation of  the  cattle,  the  company  seeks 
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to  limit  the  measure  of  its  dnty  as  a  com- 
mon carrier,  and  the  shipper  obligates  him- 
self to  accept  an  agreed  yalue^  less  than  the 
true  yalne  of  the  cattle,  in  the  event  of  loss 
for  which  the  carrier  Is  responsible. 

The  company  Insists  that  In  no  eyent  can 
it  be  held  answerable  in  damages  nnder  a 
correct  construction  of  section  12&lc(24},  Va. 
Code  1904,  unless  the  plaintiff  proves  that 
the  injury  to  the  cattle  resulted  from  its 
negligence,  and,  in  that  event,  that  the 
amount  of  the  recovery  must  be  limited  to 
the  agreed  value  of  the  cattle. 

The  trial  court  resolved  both  propositions 
against  the  contention  of  the  company,  in- 
structing the  Jury  that  if  they  believed  from 
the  evidence  that  the  defendant  company  re- 
ceived the  cattle  for  transportation,  and  that 
they  were  killed,  lost,  or  destroyed,  they 
must  find  for  the  plaintiff,  unless  such  kill- 
ing, loss,  or  destruction  was  due  to  the  act 
of  God,  or  the  public  enemy,  or  the  peculiar 
nature  or  inherent  qualities  of  the  cattle,  or 
to  the  act  or  fault  of  the  shipper. 

The  court,  moreover,  told  the  Jury,  that  the 
stipulation  in  the  bill  of  lading  limiting  the 
value  of  the  cattle,  In  case  of  loss,  to  an 
amount  less  than  th^ir  true  valu^  was  In- 
valid. 

The  correctness  of  this  ruling  depends 
upon  the  proper  construction  of  section 
12&4c(24). 

The  first  sentence  of  the  first  paragraph  of 
that  section  renders  the  initial  carrier,  re- 
ceiving goods  for  transportation,  liable  for 
any  loss  or  damage  caused  by  his  negligence 
or  the  negligence  of  any  connecting  carrier 
to  which  such  property  may  be  delivered,  or 
over  whose  lines  such  property  may  pass; 
and  the  fact  of  loss  or  damage  in  such 
case  shall  be  prima  facie  evidence  of  negli- 
gence. This  provision,  except  to  the  extent 
to  which  it  undertakes  to  make  the  initial 
carrier  liable  for  loss  or  damage  occurring  on 
the  lines  of  connecting  carriers,  is  simply 
declaratory  of  the  common  law.  The  next 
provision  allows  the  initial  carrier  to  recov- 
er from  the  connecting  carrier  the  amount 
of  any  loss,  damage,  or  injury  it  may  be  re- 
quired to  pay  to  the  owner  of  such  prop- 
erty on  account  of  the  latter's  negligence. 
Then  follows  the  provision  upon  which  the 
recovery  in  this  case  is  founded,  namely, 
that:  "No  contract,  receipt,  rule  or  regula- 
tion shall  exempt  any  such  carrier,  railroad 
or  transportation  company  from  the  lia- 
bility of  a  common  carrier  which  would  ex- 
ist had  no  contract  been  made  or  entered 
into." 

This  enactment  is  a  composite  piece  of 
legislation.  The  first  sentence  of  the  first 
paragraph  was  taken  from  the  Missouri 
statute  (Laws  Mo.  1879,  p.  171;  Rev.  St 
Mo.  1889,  i  944),  while  the  concluding  sen- 
tence of  the  paragraph  was  adopted  from 
the  Iowa  statute  (Code  Iowa  1897,  §  2074). 

It  is  a  familiar  rule  in  the  interpretation 
of  statutes  that  where  a  foreign  statute, 


which  has  received  ttie  construction  of  the 
courts  of  the  state  from  which  it  comes,  has 
been  incoiporated  into  the  statute  law  of 
this  state,  it  will  be  presumed  that  the  Leg- 
islature likewise  adopted  the  construction 
placed  upon  the  statute  by  the  courts  of  the 
foreign  state.  Doswell  v.  Buchanan,  8  Leigh, 
394,  410,  28  Am.  Dec  280;  Danville  v.  Pace, 
25  Orat  1,  5,  18  Am.  Rep.  663;  N.  &  W.  Ry. 
Co.  V.  Cnieatwood's  AdmY,  108  Va.  856,  867, 
49  S.  B.  489. 

Applying  that  rule  to  the  lnt«i>retation 
of  the  statute  in  question,  we  find  that  the 
Missouri  courts  hold  that  the  liability  of  an 
initial  carrier,  with  resfpect  to  acts  done  on 
its  own  line,  remains  as  at  common  law. 
Hurst  V.  St  Louis,  etc.,  Ry.  Co.,  117  Mo. 
App.  25,  94  S.  W.  797;  Ball  v.  Wabash,  83 
Mo.  574;  McC^nn  ▼.  Eddy,  188  Mo.  59,  33 
S.  W.  71,  35  L.  R.  A.  110. 

So,  also,  as  to  the  concluding  sentence  of 
the  first  paragraph  of  sectioii  1294c(24),  taken 
from  the  Code  of  Iowa,  the  courts  of  that 
state  have  uniformly  held  invalid  contracts 
exempting  common  carriers  from  their  com- 
mon-law liability,  either  with  respect  to  the 
amount  or  degree  of  their  liability  as  insur- 
ers. McDaniel  ▼.  Chicago  ft  N.  W.  R.  Co.,  24 
Iowa,  412;  McCoy  ▼.  K.  ft  D.  M.  R.  Co., 
44  Iowa,  424;  McCune  ▼.  B.,  O.  R.  ft  N.  Ry. 
CJo.,  52  Iowa,  eOO,  8  N.  Ww  615 ;  Lucas  v.  By. 
COn  112  Iowa,  594,  84  N.  W  678. 

In  considering  tnis  subject,  Hutchinson  on 
Carriers  (8d  Ed.)  |  287c  observes:  *'In  some 
of  the  states,  however,  it  has  been  deemed 
contrary  to  the  true  policy  of  the  state  to 
permit  the  carrier  to  limit  his  common-law 
liability  by  any  contract  whatever.  Prohibi- 
tion of  such  contracts  has  been  declared  by 
statute  in  Kansas,  Iowa,  Texas,  while  In 
Nebraska  and  Kentucky  they  are  forbidden 
by  the  Ck>nstitution.'* 

See,  also,  a  full  and  valuable  discussion 
by  Judge  Freeman  of  "Limitation  of  (Car- 
rier's Liability  in  Bills  of  Lading,"  in  notes 
to  Chicago,  etc^  Ry.  Co.  v.  Calumet,  etc.. 
Farm,  194  Dl.  9,  61  N.  E3.  1095,  88  Am.  St 
Rep.  68,  74,  et  seq.  At  pages  129,  130,  88 
Am.  St  Rep.,  the  learned  annotator  says: 
**In  a  few  of  the  states  this  has  been  car- 
ried to  the  extent  of  prohibiting  a  common 
carrier  from  in  any  way  limiting  his  liability 
as  it  exists  at  common  law.  Such  prohibit 
tlons  are  to  be  f6und  in  the  Constitutions 
of  Kentucky  and  Nebraska,  and  by  statute 
in  Iowa  and  Texas. 

The  Missouri  cases,  supra,  show  that  the 
liability  of  the  initial  carrier  for  acts  done 
on  its  own  line  is  that  of  an  Insurer,  as  at 
common  law,  and  that  the  object  of  the 
Missouri  statute^  corresponding  to  the  first 
sentence  of  the  first  paragraph  of  sectioQ 
1294c(24),  is  to  apply  the  English  rule  of  lia- 
bility to  the  initial  carrier,  where  there  is  an 
initial  carrier  and  a  connecting  carrier,  and 
does  not  aflPect  the  liability  of  a  carrier 
where  the  transportation  is  wholly  over  its 
own  line. 
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It  follows  therefore  that  the  first  sentence 
of  the  section  has  no  application  to  the  case 
In  jndgment,  which  Is  controlled  by  the  con- 
dading  sentence  of  the  first  paragraph,  as 
hiterpreted  by  the  decisions  of  the  Iowa 
ooorts  to  which  reference  has  been  made. 

Nor  is  this  view  of  the  enactment  influenc- 
ed by  the  title  in  black-faced  type  found  at 
the  head  of  the  section.  That  title  was  in- 
■erted  by  the  compiler  of  the  Code  as  matter 
of  convenience. 

The  original  act,  which  is  known  as  the 
*^aytor  act,**  was  passed  May  le,  1903,  un- 
der the  titie,  ''An  act  prescribing  the  liability 
of  common  carriers,  railroads  or  transporta- 
tion companies  for  any  loss,  damage  or  in- 
joty  to  property  caused  by  its  negligence  or 
the  negligence  of  any  other  common  carrier, 
railroad  or  transportation  company,  to  which 
said  property  may  be  delivered,  or  over 
whose  line  such  property  may  pass."  ^cts 
Ex.  Sesa  1902-OM)4,  p.  888,  c  25a  The 
Qaytor  act  was  carried  into  the  Code  by  the 
compiler  as  section  12942.  On  January  18, 
1904,  however,  the  Legislature  passed  a  new 
act,  (entitled  "An  act  concerning  public  cor- 
porations.** That  statute  re-enacts  the  Clay- 
tor  act  and  is  embodied  in  Va.  Code  1904  as 
section  1294c(24).  Acts  Ex.  Sess.  1902-<)a-04, 
p.  968,  c.  609. 

We  are  not  unmindful  of  the  fact  that  the 
title  of  an  act  is  not  infrequently,  of  value  in 
the  exposition  of  statutes,  as  a  guide  to  the 
intention  of  the  Legislature;  but  there  is 
nothing  in  the  title  to  the  present  enactment 
to  divert  us  from  a  meaning  plainly  to  be 
gathered  from  the  history  of  the  legislation, 
and  more  especially  as  our  conclusion  is  in 
harmony  with  the  manifest  public  policy  of 
the  stata 

Having  thus  reached  the  conclusion  that 
the  case  comes  within  the  control  of  the  pro- 
vision in  section  1294c(24)  that  ''no  contract, 
receipt,  rule^  or  regulation  shall  exempt  any 
such  common  carrier,  railroad  or  transporta- 
tion company  from  the  liability  of  a  common 
carrier  which  would  exist  had  no  contract 
been  made  or  entered  into,"  the  plaintiff  in 
error  is  necessarily  relegated  to  its  common- 
law  liability.  It  therefore  only  remains  to 
inonire  what  the  liability  of  a  common  car- 
rier is  with  respect  to  goods  delivered  to  him 
for  transportation,  under  the  doctrUie  of  the 
common  law,  in  the  absence  of  all  contract 
whatsoever  on  the  subject. 

That  question  was  definitely  answered  in 
England  in  the  year  1785,  by  the  decision  of 
the  Court  of  King's  Bench,  in  the  case  of 
Forward  v.  Pittard,  1  Term  IL  27.  In  that 
case  the  plaintiff  delivered  to  the  defendant, 
a  commop  carrier,  12  pockets  of  hops  to  be 
carried  to  Andover  and  forwarded  to  Shafts- 
biiiy  by  the  carrier's  wagon.    The  hops  were 


consumed  by  accidental  fire  while  in  transit; 
without  negllgenoe  on  the  part  of  the  defend- 
ant Lord  Mansfield  delivered  a  notable 
judgment  in  the  case^  in  which,  among  other 
things,  he  said:  "The  question  is  whether 
the  common  carrier  is  liable  in  this  case  of 
fire.  It  appears  Arom  all  the  cases  for  100 
years  back  that  there  are  events  for  which 
the  carrier  is  liable  independent  of  his  con- 
tract By  the  nature  of  his  contract,  he  is 
liable  for  all  due  care  and  diligence,  and  for 
any  n^ligence  he  is  suable  on  his  contract; 
but  there  is  a  further  degree  of  responsibil- 
ity by  the  custom  of  the  realm — ^that  is,  by 
the  common  law,  a  carrier  is  in  the  nature 
of  an  insurer.  It  is  laid  down  that  he  is  lis* 
ble  for  every  accident,  except  by  the  act  of 
Qod,  or  the  King's  enemies." 

This  statement  of  the  common-law  rule  has 
been  followed  by  this  court  in  Murphy, 
Brown  &  Oo.  v.  Btaton,  8  Munf.  289,  and 
Friend  v.  Woods,  6  Grat  189, 192,  52  Am.  Dee. 
119. 

The  recent  case  of  C.  ft  O.  By.  Co.  v.  Beas- 
ley,  104  Va.  788,  62  8.  B.  .566,  8  L,  IL  A.  (N, 
S.)  183,  arose  under  section  1294c(25),  or 
rather  under  the  corresponding  section  (129^ 
of  the  Code  of  U887,  and  the  court  held  that  "a 
contract  with  a  common  carrier,  whereby,  in 
consideration  of  a  reduced  rate,  a  shipper 
agrees  to  accept  an  agreed  value,  less  than 
the  true  value,  of  goods  lost  by  the  negli« 
gence  of  the  carrier,  is  invalid.    •    •    ♦ »» 

Our  conclusion  is  that,  so  far  as  the  rights 
and  liability  of  an  Initial  carrier  with  re- 
spect to  goods  lost  on  Its  own  line  is  concern- 
ed, there  is  no  difference  in  legal  effect  be- 
tween a  liability  arising  under  the  last  sen- 
tence of  the  first  paragraph  of  section  1294c- 
(24)  and  under  1294c(25),  except  of  course, 
that  liability  under  the  latter  clause  is  pred- 
icated on  the  negligence  of  the  carrier,  while 
under  the  former  it  is  not  That  is  to  say, 
a  common  carrier  can  no  more  exempt  itself 
by  contract  from  liability  for  loss  or  injury 
to  goods  committed  to  it  for  transportation  in 
the  one  instance  than  in  the  other. 

There  are  numerous  minor  assignments  of 
error,  which  have  received  careful  consider- 
ation, but  which  need  not  be  noticed  further 
than  to  observe  that  the  construction  which 
we  have  placed  on  section  1294c(24)  elimi- 
nates the  main  contentions  of  the  plaintiff  . 
in  error,  that  the  admissible  evidence  in  the 
case  is  plainly  sufficient  to  sustain  the  find- 
ing of  the  Jury,  and  that  no  more  favor- 
able verdict  for  the  defendant  could  prop- 
erly have  been  rendered.  See  Taylor  v.  B. 
ft  O.  R.  Co.  (Va.)  62  S.  B.  798»  and  author- 
ities dted. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  must  be  affirmed. 

Affirmed. 
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(Supreme  Court  of  Appeals  o£  Virginia.    March 
11,  1909.) 

1.  Cabbiers  (I  147*)— ExpBESs  Goupanixs  as 
Cabriebs—Statutes— Limitation  of  Lia- 
bility—**Tbanspobtation  Company." 

An  express  compaDj,  being  by  Va.  Code 
1904,  ft  1294a(2),  declared  a  transportation  com- 
pany, is  within  the  terms  of  Va.  Code  1904,  { 
1294c(24),  providing  that  no  contract  shall  ex- 
empt any  common  carrier  from  liability  which 
would  exist  had  no  contract  been  made  or  en- 
tered into. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  637,  647,  648;    Dec.  Dig.  §  147.* 

For  other  definitions,  see  Words  and  Phrases, 
yol.  8,  p.  7076.] 

2.  Cabbiers  (§  147*)— Cabbiaoe  of  Goods- 
Limiting  Liability— Statutes. 

The  manifest  purpose  of  Va.  Code  1904,  | 
1294c(24),  is  to  deprive  the  common  carrier  of 
the  right  to  limit  his  liability  by  contract  and 
relegate  him  to  his  common-law  rights  and  re- 
sponsibility, independent  of  contract,  though  by 
the  common  law  a  carrier  could  qualify  his 
liability  as  quasi  insurer  under  certain  condi- 
tions. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  637;  Dec  Dig.  {  147.*] 

&  Cabbiebs  (§  158*)— ExPBEss  Companies- 
Loss  OF  Trunk— Btbe— Limitation  of  Lia- 
•  bility 

Under  Va.  Code  1904,  §  1294c(24),  provid- 
ing that  no  contract  shall  exempt  any  common 
carrier  from  the  liability  of  a  common  carrier 
which  would  exist  had  no  contract  been  made 
or  entered  into,  an  express  company  is  liable 
for  the  full  value  of  a  trunk  destroyed  by  fire 
without  negligence  on  its  part  without  regard 
to  a  stipulation  in  its  receipt  that,  no  value  be- 
ing given,  it  would  be  liable  for  only  $50. 

[EW.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  665;    Dec.  Dig.  9  158.*] 

4.  Cabbiebs  (8  129*)— Fbaudulent  Conceal- 
ment BY  Shipfbb— Affecting  Liability 
FOB  Loss  of  Goods. 

The  agent  of  an  express  company,  on  a 
request  to  it  to  get  a  trunk  for  shipment,  the 
contents  of  which  was  worth  $400,  received  the 
trunk  and  removed  it  from  an  upper  to  a  low- 
er floor,  and  there  left  it,  and  did  not  return, 
though  notice  was  given  to  the  company.  There- 
after the  trunk  was  sent  by  an  agent  of  the 
shipper  to  the  company's  office,  and  the  agent 
truthfully  said  that  he  did  not  know  the  value 
of  the  trunk,  and  he  received  a  receipt  stating 
that  the  value  was  anked  and  not  given.  The 
trunk  was  then  shipped  at  a  cheaper  rate  than 
if  the  true  value  had  been  given.  Held,  that 
there  was  no  fraudulent  concealment  of  the 
value  of  the  trunk,  whereby  a  cheaper  rate  was 
obtained  so  as  to  affect  the  liability  of  the  car- 
rier for  the  loss  of  the  trunk  by  fire. 

[Ed.  Note.— sFor  other  cases,  see  Carriers, 
Dec.  Dig.  S  129.*] 

Error  to  Law  and  Equity  Court  of  City  of 
RichmoncL 

Trespass  on  the  case  by  Margaret  Keeler 
against  the  Southern  Express  Company  for 
the  loss  of  a  trunk.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

Statement  of  agreed  facts  in  an  action  of 
trespass  on  the  case  brought  by  Margaret 
Keeler  against  the  Southern  Express  Com- 
pany to  recover  damages  for  the  loss  of  a 
trunk: 


"(1)  On  the  20th  day  of  January,  1907, 
the  plaintiff  in  this  action  was  the  owner  of 
a  certain  trunk  containing  clothing,  silver- 
ware. Jewelry,  and  other  things  enumerated 
below,  which,  together  with  the  trunk,  were 
of  the  value  of  $400.  On  the  said  20th  day 
of  January,  1907,  the  plaintiff  In  Petersburg, 
Va.,  summoned  the  defendant  by  telephone 
to  transport  the  said  trunk  to  Richmond,  Va., 
but  did  not  inform  sai^  company  that  the 
trunk  was  of  unusual  value.  The  Southern 
Express  Company  sent  its  agent  to  the  resi- 
dence whence  the  summons  came,  and  the 
said  agent  removed  the  trunk  from  the  ui>- 
per  floor  to  the  lower  floor  of  the  house  and 
there  left  It,  saying  that  he  would  call  later 
and  take  it  away;  but  no  information  was 
asked  or  given  said  agent  as  to  the  value  of 
the  trunk  and  its  contents.  Although  sum- 
moned three  times  to  come  for  the  trunk, 
the  .Southern  Express  Company  failed  to 
send  its  agent  back.  Thereupon  on  the  22d 
day  of  January,  the  plaintiff  intrusted  the 
trunk  to  a  colored  driver  to  be  carried  to  the 
ofllce  of  the  express  company.  The  said,  col- 
ored driver,  on  said  22d  day  of  January,  de- 
livered said  trunk,  which  was  locked,  to  the 
agent  of  the  Southern  Express  Company  at 
Petersburg.  The  said  agent  Inquired  of  the 
said  driver  the  value  of  said  trunk.  The 
reply  of  the  said  driver  was  that  he  did  not 
know.  Whereupon  the  agent  of  the  defend- 
ant company  did  receive  the  said  trunk  for 
transportation  to  Richmond,  Va.,  and  did  Ifih 
sue  to  the  said  agent  of  the  shipper  the  bill 
of  lading,  a  copy  of  which  is  hereto  attached 
by  agreement  of  counsel,  the  original  being 
lost  by  said  plaintiff,  which  said  bill  of  lad- 
ing was  accepted  by  the  said  driver,  as  agent 
of  the  plaintiff,  and  by  said  driver  delivered 
to  said  plaintiff,  with  the  words,  'Value  ask- 
ed and  not  given,'  stamped  on  said  bill  of 
lading.  At  the  time  of  the  delivery  of  the 
said  bill  of  lading  to  the  agent  of  said  ship- 
per, he  paid  the  agent  of  said  defendant  com- 
pany the  sum  of  65  cents  freight  on  said 
trunk,  which  weighed  155  pounds. 

"(2)  The  contents  of  said  trunk  were:  Un- 
derwear ;  one  black  broadcloth  suit ;  ■  one 
white  broadcloth  suit;  one  gray  serge  suit; 
one  white  crepe  de  chine  dress;  one  black 
velvet  hat  (plumes) ;  one  white  hat ;  one 
brown  hat;  two  lace  waists;  one  black  silk 
waist;  one  dozen  shirt  waists;  one  black 
voile  skirt;  one  black  silk  underskirt;  one 
white  silk  underskirt;  five  pair  of  shoes; 
two  blankets;  five  pillows;  collection  of 
Sterling  silver  souvenir  spoons,  between  six 
and  seven  dozen ;  manicure  set ;  toilet  arti- 
cles, brush,  silver,  mirrors,  etc.;  one  gold 
chain  purse;  two  fancy  combs;  gold  pins; 
gold  buttons;  belt  buckles;  three  chains; 
and  also  one  case  containing  the  following 
sterling  silver:  One  dozen  dinner  knives, 
one  dozen  dinner  forks,  one  dozen  dessert 
forks,  one  dozen  dinner  knives,  one  dozen 


•For  other  cases  lee  uime  topic  and  tectioii  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indoxea 
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frnit  knives,  one  dozen  teaspoons,  one  dozen 
tablespoons,  one  dozen  dessert  spoons,  one 
butter  knife,  one  sugar  shell,  one  cream  dip- 
per, and  one  meat  fork. 

•The  rates  of  freight  on  packages  shipped 
from  Petersburg,  Va.,  to  Richmond,  Va.,  then 
established  and  in  force  by  the  company 
were:  For  packages  of  less  value  than  $50, 
the  sum  of  40  cents  per  hundredweight; 
and  on  packages  of  greater  value  than  $50, 
the  same  as  the  above,  plus  the  further  sum 
of  5  cents  for  each  $100  of  the  value,  or 
fraction  thereof.  The  State  CJorporatlon 
Commission  of  the  state  of  Virginia  had  not 
yet  formally  promulgated  or  established  any 
rates,  but  upon  complaints  by  shippers  as  to 
express  rates  the  Southern  Express  Company 
had  been  summoned  before  the  commission 
and  their  rates  Inquired  into,  and  the  com- 
mission had  not  changed  the  same.  In 
March,  1907,  the  commission  promulgated  its 
rates,  which  were  the  same  as  those  former- 
ly promulgated,  fixed,  and  charged  by  the 
express  company,  and  these  rates  are  now  in 
force  In  the  state  of  Virginia. 

"Hence  if  the  true  value  of  said  trunk  and 
its  contents  had  been  declared  by  the  shipper 
or  her  agent,  the  value  being  $400,  and  the 
weight  155  pounds,  the  charge  would  have 
been  65  cents  according  to  weight,  plus  20 
cents. 

"(3)  When  the  trunk  above  mentioned  was 
delivered  to  the  company  as  aforesaid,  it 
was  promptly  handled  and  transported  from 
Petersburg,  Va.,  to  Richmond,  Va.,  in  the 
manner  and  way  In  which  packages  of  the 
known  value  of  less  than  $50  were  and  usu- 
ally are  handled,  and  was,  on  its  arrival  at 
the  latter  place,  promptly  taken  to  the  ware- 
house and  office  of  the  Southern  Express 
Company,  as  Is  customary  with  such  pack- 
ages. 

"(4)  On  the  night  of  its  arrival  at  the  said 
warehouse,  the  said  warehouse  and  office  were 
destroyed  by  fire,  together  with  a  great  por- 
tion of  the  contents  thereof.  The  said  fire 
was  an  accidental  fire  and  was  in  no  way 
caused  by  the  negligence  of  the  carrier  nor  of 
any  of  Its  servants  or  agents,  and  the  said 
carrier,  its  agents  and  servants,  used  every 
reasonably  possible  exertion  to  save  from 
destruction  the  contents  of  the  said  ware- 
house and  office. 

Trom  destruction  by  said  fire  were  saved 
all  packages  delivered  to  the  defendant  ex- 
press company  for  carriage  on  which  a  value 
of  as  much  as  $50  had  been  declared  by  the 
consignors,  and  such  packages  of  less  value 
as  was  possible  to  save  under  the  circum- 
stances. 

^'Before  the  expiration  of  30  days  from  the 
time  when  said  goods  were  lost,  the  plaintiff 
gave  the  defendant  notice,  In  writing,  of  her 
dalm  for  the  loss  of  said  goods  and  chattels. 

"(^  The  method  of  handling  packages  in 
use  on  the  lines  of  the  Southern  Express 
Company  varies  directly  as  the  value  of  such 


packages;  it  giving  more  care  to  packages 
of  great  value  than  to  packages  of  a  lesser 
value. 

"All  packages  shipped  from  Petersburg, 
Va.,  to  Richmond,  Va.,  of  a  declared  value 
of  as  much  as  $50  are  handled  and  tranfr 
ported  in  the  following  manner: 

''A  package  being  offered  to  the  company 
In  Petersburg,  at  the  company's  office,  it  is 
weighed,  and  the  shipper  is  asked  the  value. 
The  rate  of  freight  is  then  fixed  as  above 
mentioned,  according  to  the  published  rates, 
and  depends  on  the  weight  and  on  the  value. 

"The  rate  being  paid  (or  the  package  being 
sent  0.  O.  D.),  a  receipt,  contract,  or  bill  of 
lading  is  issued  showing  the  consignor,  con- 
signee, destination,  origin  and  rate  paid,  and 
the  conditions  and  terms  on  which  the  ship- 
ment is  accepted.  The  contract,  receipt,  or 
bill  of  lading  in  this  case  was  In  the  usual 
form  and  contained  the  usual  conditions. 

"The  package  is  then  taken  charge  of  by 
the  agent  of  the  express  company,  and.  If 
a  value  of  as  much  as  $50  has  been  declar- 
ed, it  is  especially  noted  on  an  individual 
waybill  showing  the  consignor,  origin,  desti- 
nation, train  handled  on,  consignee,  value, 
rate  paid,  and  the  messenger  by  whom  han- 
dled. 

"This  messenger  is  personally  responsible 
for  the  package,  and  is  charged  with  the  duty 
of  taking  extraordinary  care  thereof,  and 
with  placing  it  In  the  safest  possible  place, 
If  the  size  permits,  in  a  fire  and  burglar 
proof  safe.  In  case  of  fire,  accident,  or  other 
unusual  danger,  he  is  charged  with  the  duty 
of  saving  all  valuable  packages  first,  and  then 
other  packages  if  possible.  In  case  a  pack- 
age has  been  declared  of  an  extraordinary 
value,  a  special  messenger  Is  sent  In  charge 
of  the  individual  package. 

"When  the  messenger  In  charge  of  a  pack- 
age of  the  value  of  $50  or  more  arrives  at 
the  destination  of  such  packages,  or  at  the 
end  of  his  run,  he  surrenders  the  package 
only  when  he  has  been  given  a  written  in- 
dividual receipt  for  the  said  package;  said 
receipt  being  signed  by  the  person  receiving 
said  package. 

"In  cases  of  all  packages  on  which  a  value 
of  as  much  as  $50  is  declared,  every  agent 
and  servant  of  the  express  company  who 
handles  the  package  knows  the  value  so  de- 
clared, knows  that  there  is  a  written  proof 
that  the  said  package  is  in  his  hands,  and 
knows  that  he  must  not  surrender  the  said 
package  under  any  consideration  unless  he 
has  received  like  written  proof  of  him  to 
whom  he  delivers  it  In  case  of  all  pack- 
ages of  the  declared  value  of  $50,  every  pos- 
sible precaution  is  taken  for  their  safety. 
This  necessitates  a  more  costly  method  of 
handling  by  the  company  of  those  valuable 
packages  than  is  used  in  the  handling  and 
transportation  of  packages  of  small  value. 

"Packages  of  small  value  are  handled  in 
the  following  more  economical  manner: 
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*'A  package  la  offered  the  company,  at  its 
office,  at  point  of  ahipment,  and  the  package 
weighed  and  valued  as  above  described. 

'The  rate  is  then  fixed  as  above  with 
regard  to  weight  and  value.  All  packages  on 
which  a  value  of  less  than  $60  has  been  de- 
clared are  then  noted  on  the  general  way- 
bill, which  shows  point  of  shipment,  con- 
signee, and  destination. 

"Such  packages  are  not  handled  indlvlda- 
ally,  in  that  they  are  checked  only  in  the 
general  run;  that  is,  when  arriving  at  des- 
tination or  end  of  the  messenger's  run,  they 
are  called  off  by  one  messenger  and  checked 
by  the  other.  Due  care  is  used,  but  not  the 
unusual  and  extraordinary  care  that  is  ex- 
pended on  packages  of  greater  value.  No 
individual  receipt  for  each  package  is  taken, 
but  a  receipt  for  the  general  cargo  is  taken, 
.  and  the  waybills  show  what  articles  are  in- 
cluded therein. 

"In  case  of  fire  or  of  attack  or  of  any  ex- 
traordinary danger,  the  messenger's  instruc- 
tions and  duty  are  to  care  first  for  the  pack- 
ages of  greatest  value,  then  for  those  of 
greater  declared  value  than  $50,  and  then 
for  those  of  less  value. 

"Every  messenger  or  other  servant  or  agent 
can  look  at  his  waybills  and  see  exactly  what 
packages  are  of  a  value  of  $60  or  more,  and 
exactly  what  the  value  of  each  of  these  has 
been  declared  to  be.  All  messengers  or  other 
agents  or  servants  of  the  defendant  company 
know  that  packages  on  which  no  value  has 
been  declared  are  of  less  than  $50  of  value, 
and  that  the  freight  rate  paid  on  such 
packages  has  been  secured  on  such  low  value. 

"Every  messenger  knows  that  it  is  his 
duty,  as  above  described,  to  pay  every  atten- 
tion, ordinary  and  extraordinary,  to  the 
safety  of  the  valuable  packages,  and  to  use 
every  reasonable  care  to  insure  the  safety 
of  the  packages  of  low  value. 

"Every  messenger  or  other  servant  of  the 
company  is  chargeable  personally  with  all 
losses  occurring  while  the  package  lost  is 
in  his  custody  and  control,  unless  such  loss 
can  be  properly  explained  as  unavoidable. 

''Ck>py  of  bill  of  lading: 

•*  *Read  This  Ck>ntract 

^'Southern  Express  Company. 

«<'DomesUc  BiU  of  Lading. 

•*  'Not  NegoUable. 
•* 'Petersburg,  Vs.,  Jan.  22;  190T. 
•"Received  of  Salnn  M 

"'Value  asked  and  not  given. 

'*  'One  trunk,  valued  at dollars,  and 

for  which  amount  the  charges  are  made  by 
said  company,  marked 

^'Miss  Margaret  Keeler, 
•*'214  B.  Main  St, 
"•(Copy.)  Richmond,  Va. 

"'Which  it  is  mutually  agreed  is  to  be 
forwarded  to  our  agency  nearest  or  most 
convenient  to  destination  only,  and  there  de- 
livered to  other  parties  to  ^complete  the 
transportation. 


'"It  is  part  of  the  consideration  of  this 
contract,  and  it  is  agreed,  that  the  said 
express  company  are  forwarders  only,  and 
are  not  to  be  held  liable  or  responsible  for 
any  loss  or  damage  to  said  property  while 
being  conveyed  by  the  carriers  to  whom  the 
same  may  be  by  said  express  company  in- 
trusted, or  arising  from  the  dangers  of  rail- 
roads, ocean  or  river  navigation,  steam,  fire 
in  stores,  depots,  o^  in  transit,  leakage, 
breakage,  or  from  any  cause  whatever,  unless 
in  every  case  the  same  be  proved  to  have 
occurred  from  the  fraud  or  gross  negligence 
of  said  express  company  or  their  servants, 
unless  specially  insured  by  it  and  so  speci- 
fied on  this  receipt,  which  insurance  shall 
constitute  the  limit  of  the  liabUity  of  the 
Southern  Express  Company  in  any  event; 
and  if  the  value  of  the  property  above  de- 
scribed is  not  stated  by  the  shipper  at  the 
time  of  shipment  and  specified  Uk  this  re- 
ceipt, the  holder  hereof  will  not  demand  of 
the  Southern  Express  Company  a  sum  ex- 
ceeding fifty  dollars,  for  loss  of,  or  damage 
to  the  shipment  herein  receipted  for.  Nor 
shall  the  said  company  be  held  responsible 
for  the  safety  of  said  property  after  its  ar- 
rival at  its  place  of  destination. 

"  'And  if  the  same  is  intrusted  or  delivered 
to  any  other  express  company  or  agent 
(which  said  Southern  Express  Company  are 
hereby  authorized  to  do)  such  company  or 
person  so  selected  shall  be  regarded  exclti- 
Blvely  as  the  agent  of  the  shipper  or  owner, 
and,  as  such,  alone  liable,  and  the  Southern 
Express  Ck>mpany  shall  not  be  in  any  event 
responsible  for  the  negligence  or  nonperform- 
ance of  any  such  company  or  person;  and 
the  shipper  and  owner  hereby  severally 
agree  that  all  the  stipulations  and  condi- 
tions in  this  receipt  contained  shall  extend  to 
and  inure  to  the  benefit  of  each  and  every 
company  or  person  to  whom  the  Southern 
Express  Company  may  intrust  or  deliver  the 
above  described  property  for  transportation, 
and  shall  define  and  limit  the  liability  there- 
for of  such  other  company  or  person.  In  no 
event  shall  the  Southern  Express  Ck>mpany 
be  liable  for  any  loss  or  damage,  unless  the 
daim  therefor  shall  be  presented  to  them  in 
writing  at  this  office,  within  thirty  days  aft- 
er this  date,  in  a  statement,  to  which  this 
receipt  shall  be  annexed.  All  articles  of 
glass,  or  contained  in  glass,  or  any  of  a 
fragile  nature,  will  be  taken  at  shipper's 
risk  only,  and  the  shipper  agrees  that  the 
company  shall  not  be  held  responsible  for 
any  Ixijury  by  breakage  or  otherwise,  nor 
for  damage  to  goods  not  properly  packed  and 
secured  for  transportation.  It  is  further 
agreed  that  said  company  shall  not.  In  any 
event,  be  liable  for  any  loss,  damage,  or  de- 
tention caused  by  the  acts  of  God,  civil  or 
military  authority,  or  by  insurrection  or 
riot,  or  the  dangers  incident  to  a  time  of 
war. 

"  'If  any  sum  of  money,  besides  the  charges 
for  transportation,  is  to  be  collected  from 
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the  consignee  on  delivery  of  the  above  de- 
scribed property,  and  the  same  Is  not  paid 
within  thirty  days  from  the  date  thereof,  the 
shipper  agrees  that  this  company  may  return 
said  property  to  him  at  the  expiration  of 
that  time,  subject  to  the  conditions  of  this 
receipt,  and  that  he  wUl  pay  the  charges  for 
transportation  both  ways,  and  that  the  lia- 
bility of  this  company  for  such  property 
while  In  Its  possession  for  the  purpose  of 
making  such  collection,  shall  be  that  of 
warehousemen  only. 
"•For  the  Company.  Taylor.'" 

In  this  case  neither  party  demanded  a 
jury,  and,  the  whole  matter  of  law  and  fact 
having  been  submitted  to  the  court.  Judg- 
ment was  rendered  for  the  plalntift  for  the 
sum  of  $400,  the  v^ue  of  the  trunk,  to  which 
Judgment  the  express  company  brings  error. 

W.  R.  Meredith  and  Jas.  H.  Drake,  Jr., 
for  plalntlft  In  error.  Gamett  ft  Pollard,  for 
defendant  In  error. 

WHITTLE,  J.  In  Its  main  features  this 
case  Is  ruled  by  the  decision  In  Chesapeake  & 
Ohio  Railway  Company  v.  Pew,  64  S.  E.  85^ 
In  which  an  opinion  was  handed  down  at  the 
present  term.  Both  cases  arose  under  the 
concluding  sentence  of  the  first  paragraph 
of  section  1294c(24),  Va.  Code  1904,  which 
provides  that:  ''No  contract,  receipt,  rule, 
or  regulation  shall  exempt  any  such  common 
carrier,  railroad  or  transportation  company 
from  the  liability  of  a  common  carrier  which 
would  exist  had  no  contract  been  made  or 
entered  Into.** 

An  express  company  is  declared  to  be  a 
'transportation  company"  by  our  statute, 
and  Is  therefore  expressly  Included  In  the 
foregoing  enactment  Section  1294a(2). 

The  fundamental  error  In  the  contention 
In  favor  of  the  limited  liability  of  the  ex- 
press company  In  the  present  Instance  con- 
sists In  assuming  that  the  rights  of  the  par- 
ties are  as  at  common  law,  Ignoring  the  pro- 
visions of  section  1294c(24).  It  is  weU  set- 
tied  that,  while  at  common  law  a  common 
carrier  could  not  contract  against  his  own 
negllgenoe^  he  could  qualify  his  liability  as 
quasi  insurer  by  special  acceptance  upon 
such  reasonable  terms  and  conditions  as 
might  be  agreed  upon  with  the  shipper,  pro- 
vided they  were  not  Incompatible  with  his 
duty  to  the  public;  but  It  was  the  manifest 
purpose  of  the  L^islatnre,  by  the  language 
quoted,  to  deprive  the  eomnum  carrier  of 
the  right  to  thus  limit  his  llabiUty  and  to 
relegate  him  to  his  common-law  rights  and 
responsibilities  independent  of  contract 

It  need  only  be  observed.  In  conclusion, 
that  the  agreed  facts  do  not  sustain  the  re- 
maining contention  that  the  plalntift  obtain- 
ed a  cheaper  rate  for  the  transportation  of 
h«r  trunk  by  fteudulent  concealment  of  Its 
true  value. 


The  agent  of  the  express  company  receiv- 
ed the  trunk  from  the  owner,*  removing  it 
from  the  upper  to  the  lower  floor  of  the 
house  in  Petersburg  at  which  she  was  stay- 
ing, and  went  away  promising  to  return  for 
the  trunk  later,  but  without  making  any  in- 
quiry as  to  its  value,  or  imparting  any  in- 
formation on  the  subject  of  rates.  The 
company  was  afterwards  three  times  request- 
ed by  'phone  to  call  for  the  trunk,  but  neg- 
lected to  do  so,  and  it  was  finally  sent  to  the 
express  ofllce  by  a  negro  driver.  When  ask- 
ed the  value  of  the  trunk,  the  driver  truth- 
fully answered  that  he  did  not  know. 

Fraud  cannot  be  predicated  of  such  a 
state  of  facts  and  the  mere  acquiescent  ac- 
ceptance by  the  shipper  of  a  bill  of  lading 
prepared  by  the  express  company  with  the 
customary  stamp,  "Value  asked  and  not 
given." 

We  are  of  opinion  that  the  Judgment  of 
the  law  and  equity  court  of  the  city  of  Rich- 
mond is  without  error,  and  must  be  affirmed. 

Affirmed. 

KEITH,  P.,  absent 


(100  Va.  SS3) 

VIRGINIA  CEDAR  WORKS  v.  DALEA*  t 

(Supreme  Court  of  Appeals  of  Virginia.    March 

1.  PUEADINO  (I  204*HDKin7BBEK  TO  DBCUL- 
RATION-^NeCESSTTT    07    SUSTAININO    AS    TO 

Bad  Coumns. 

It  is  a  general  rule  of  praetioe  that  If  a 
declaration  in  tort  contains  two  or  more  counts, 
some  of  which  are  good  and  others  bad,  a  de- 
murrer to  the  whole  declaration  and  each  count 
thereof  should  be  sustained  as  to  the  bad  counts, 
else  a  general  verdict  and  Judgment  for  the 
plaintiff  will,  as  a  rule,  be  set  aside. 

[Ed.   Note.~For  other  cases,   see   Pleading^ 
Cent  Dig.  H  480,  487;  Dec  Dig.  f  204.*] 

2.  Appeal  and  IEsbob  (I  1040*)— Habmless 

BBBOB— OVEBBXTUNO    DeUUBBEB. 

A  verdict  should  not  be  set  aside  solely  be- 
cause of  a  faulty  count  in  the  declaration,  a  de- 
murrer to  which  was  overruled,  where  the  court 
is  satisfied  that  defendant  was  not  prejudiced 
by  such  count. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  409G ;   Dec.  Dig.  i  1040.*] 

8.  Appeal  and  Bbbob  (|  1040*)— Habmless 

Ebbob^-Ovebbulinq  Demubbeb. 

If  trial  is  had  on  the  case  made  by  a  good 
count  in  a  declaration  containing  other  insuffi- 
dent  counts,  no  inJustlos  will  be  done  by  refus- 
ing to  set  aside  the  verdict  and  Judgment  for 
plaintiff  for  error  in  overruling  a  demurrer  to 
the  whole  declaration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  •  4105;   Dec.  Dig.  f  1040.*] 

4.  Masteb  ahd  Sebvant  ((  238*)— Iitjubies 
TO  Sebtaivt  —  Pleadiko  —  SumCIENOT  OF 
COUWT. 

A  count  in  the  declaration  for  injuries  to  a 
servant  held  not  objectionable  as  failing  to  show 
a  causal  connection  between  the  negllgenoe  al- 
leged and  the  accident  and  as  not  forewaniing 
defendant  of  the  case  it  was  required  to  meet 
[Ed.  Note.— For  other  cases,  see  Master  end 
Servant  Cent  Dig.  |  823;    Dec  Dig.  |  268.*] 


«VBr  otiMr  oases  see  stme  topie  ead  smUob  NUMBBR  In  Dee.  ft  Am.  Digs.  1M7  te  dateb  ft  Rtport«  Indexes. 

t  Rehearing  denied  March  27.  IMS. 


42 


64  SOUTHEASTERN  REPORTER. 


(Vt. 


S.  NEGLiaENCE  (§  JOS*)— Statiment  of  Gaxtsb 

OF  AcnON-.-REQUI8ITES  OF  DeCLABATIOW. 

All  that  it  necessary  in  a  negligence  case  !■ 
to  set  forth  the  facts  which  constitute  the  cause 
of  action,  so  that  they  may  be  understood  by 
the  defendant,  the  Jury,  and  the  court 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S  174 ;   Dec.  Dig.  S  108.*] 

Q.  Masteb  and  Servant  (§  153*)--lNJtrBiB8 
TO  Sebvant— Wabnino  Sebvant.    . 

In  an  action  for  injuries  to  an  employ^ 
whose  hand  was  caught  in  a  circular  saw,  based 
on  the  ground  that  he  was  a  common  laborer 
and  was  set  to  work  alone  with  the  saw  without 
instructions  and  necessary  assistance,  it  was 
not  error  to  instruct  that  it  was  the  defendant's 
duty  to  use  reasonable  care  not  to  expose  its 
pervant  to  risks  beyond  those  incident  to  the 
service  at  the  time  of  the  contract  of  employ- 
ment, and  if,  while  plaintiflF  was  performing  his 
duties  with  ordinary  care,  defendant  violated 
its  duty  in  this  particular,  proximately  causing 
the  injury,  defendant  was  liable,  unless  the  risk 
to  which  the  servant  was  exposed  was  so  glar- 
ing, constant,  and  imminent  that  an  ordinarily 
prudent  man  would  have  refused  to  incur  it. 

tBd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  314-317;  Dec.  Dig.  S 
153.*] 

7.  Tbial  (§  259*)— Requested  Instbuctionb 

—Reduction  to  Wbitino. 

To  require  a  reduction  to  writing  of  a  re- 
quested instruction  qualifying  or  explaining  an 
instruction  already  given  is  not  unreasonable, 
and  is  in  accordance  with  the  reasonable  and 
better  practice. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  $648;  Dec.  Dig.  §  259.*] 
a  Masteb  and  Sebvant  (§  278*)- Action  fob 

Injuries  —  Sufficiency  of  Evidence  — 

Cause  of  Accident. 

Evidence,  in  an  action  for  injuries  to  an 
employ^  whose  hand  was  caught  in  a  circular 
saw,  held  sufficient  to  show  that  the  injury  was 
caused  by  defendant's  failure  to  provide  an  as- 
sistant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  977;    Dec.  Dig.  S  278.*] 

9.  New  Tbiai<  (|  104*)— Newly  Discovebed 
EviDBNCK— Cumulative. 

In  an  action  for  injuries  to  an  employ^ 
whose  hand  was  caught  in  a  circular  saw,  de- 
fendant's theory  as  to  the  cause  of  the  accident, 
as  testified  to  by  the  foreman,  was  that  plain- 
tiff was  at  the  rear  side  of  the  saw  cleaning 
the  trash  away  with  a  stick,  and  as  he  turned 
around  he  threw  his  hand  on  the  back  of  the 
saw  and  received  the  injury.  Defendant  moved 
for  a  new  trial  for  after-discovered  evidence  of 
two  hands  in  its  factory.  Neither  saw  the  acci- 
dent, but  one  claimed  to  have  seen  plaintiff  im- 
mediately before  it  occurred  scraping  sawdust 
from  under  the  rear  of  the  saw,  and  the  other 
stated  that  he  saw  him  immediately  afterward 
at  the  rear  of  the  saw.  Held,  that  such  evi- 
dence, if  true,  merely  corroborated  the  foreman. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  218-220;   Dec.  Dig.  §  104.*] 

10.  New  Tbial  (§  102*)— Newly  Discovebed 
Evidence— Diligence. 

There  was  no  error  in  overruling  a  motion 
for  a  new  trial  on  the  ground  of  after-discovered 
evidence,  where  it  does  not  appear  that  it  could 
not  have  been  discovered  before  trial  by  rea- 
sonable diligence. 

[Ed.  Note,— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  210-214;    Dec.  Dig.  §  102.*] 

Error  to  Circuit  Court,  Norfolk  County. 
Action  by  Jaun  Dalea  against  the  Virginia 
Cedar  Works.     There  was  a  judgment  for 


plaintiff,  and  defendant  brings  error.     Af- 
firmed. 

Loyall,  Taylor  ft  WMte,  for  plaintiff  In 
error.    J.  T.  Lawless,  for  defendant  in  error. 

WHITTLE,  J.  The  object  of  this  writ  of 
error  is  to  review  a  judgment  obtained  by 
the  defendant  In  error,  Jaim  Dalea,  against 
the  plaintiff  in  error,  the  Virginia  Cedar 
Works,  In  an  action  to  recover  damages  for 
personal  injuries  Imputed  to  the  negligence 
of  the  defendant 

The  first  assignment  of  error  relates  to  the 
action  of  the  court  in  overruling  demurrers 
to  the  original  and  amended  declarations. 

The  court  overruled  a  demurrer  to  the 
original  declaration  and  to  each  of  the  four 
counts  thereof,  and  thereupon  the  plaintiff, 
by  leave  of  the  court,  amended  his  declara- 
tion by  filing  a  fifth  count,  the  demurrer  to 
which  was  likewise  overruled. 

It  Is  a  general  rule  of  practice  that,  *'lf  a 
declaration  in  tort  contains  two  or  more 
counts,  some  of  which  are  good  and  others 
bad,  and  there  is  a  demurrer  to  the  whole 
declaration  and  each  count  thereof,  it  should 
be  sustained  as  to  the  bad  counts,  else  a 
general  verdict  and  judgment  for  the  plaintiff 
win,  as  a  rule,  be  set  aside."  Norfolk  ft 
Western  Ry.  Co.  v.  Stegall,  105  Va.  538.  54 
a  E.  19. 

The  reason  for  the  rule  is  that  the  verdict 
may  have  been  founded  upon  an  immaterial 
or  faulty  count;  but,  where  the  court  is  sat- 
isfied that  the  defendant  has  not  been  prej- 
udiced by  reason  of  such  faulty  count,  the 
verdict  ought  not,  for  that  cause  only,  to  be 
set  aside.  Thus,  In  the  present  Instance,  It 
Is  apparent  that  the  trial  was  had  upon  the 
case  made  by  the  fifth  count,  and  therefore, 
if  that  count  be  sufficient  to  maintain  the  ac> 
tlon,  no  Injustice  will  be  done  by  relaxing 
the  stringency  of  the  general  rule;  nor  need 
we  concern  ourselves  to  consider  the  alleged 
insufficiency  of  the  remaining  counts.  Stand- 
ard OH  Co.  V.  Wakefield,  102  Va.  824,  834,  47 
S.  E.  830,  C6  L.  R.  A.  792;  Virginia,  etc. 
Wheel  Co.  v.  Harris*  103  Va.  708,  49  S.  E. 
991. 

We  shall,  accordingly,  confine  our  inquiry 
to  the  sufficiency  of  the  fifth  count,  the  es- 
sential averments  of  which  are  as  follows: 
l^at  the  defendant  was  carrying  on  the  busi- 
ness of  manufacturing  buckets,  barrels,  and 
like  products,  and  employed  in  connection 
with  its  business  revolving  circular  saws  and 
other  dangerous  machinery.  That  the  plain- 
tiff was  hired  by  the  defendant  as  a  com- 
mon laborer  to  keep  its  yard  clear  of  trash, 
chips,  and  other  debris  incident  to  the  opera- 
tion of  the  plant.  That  there  was  In  use  in 
the  factory  at  the  time  of  the  accident  a 
dangerous  machine,  known  as  a  **l>ottom  ma- 
chine," to  which  was  attached  a  large  circu- 
lar saw.  That  at  least  two  servants  were 
necessary  to  operate  the  machine  and  handle 


•For  other  cases  see  same  topic  and  section  NUMBER  tn  Dec.  &  Am.  Digs.  1907  to  date,  a  Reporter  Indexea 
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the  logs,  chains,  ropes,  belts,  and  other  ap- 
pllanceo,  and  It  could  not  be  operated,  fed, 
and  managed  by  a  less  number  of  servants 
without  greatly  Increasing  the  risk  and  dan- 
ger of  the  c^erator.  That  It  was  the  custom 
of  the  defendant  not  to  employ  fewer  than 
two  of  its  servants  In  such  operation.  That 
it  was  the  duty  of  the  defendant  to  engage  a 
sufficient  number  of  servants  to  discharge 
that  service  with  reasonable  safety  to  them- 
selves, and  not  to  assign  the  plaintiff  to  such 
position  of  danger,  and  transfer  him  to  es- 
sentially new  duties  and  responsibilities  and 
expose  him  to  hazards  different  from  those 
incident  to  his  original  contract  of  employ- 
ment, and  for  the  performance  of  which  he 
was  unfitted  by  reason  of  laclc  of  experience 
and  skilL  Nevertheless  the  defendant  did 
not  observe  its  duty  in  that  regard,  and  al- 
though the  plaintiff  was  hired  as  a  common 
laborer,  as  before  mentioned,  the  defendant, 
with  knowledge  of  the  increased  danger  and 
his  lack  of  experience  and  skill,  without  nec^ 
essary  Instruction,  negligently  required  the 
plahatifT  to  operate  the  dangerous  machine 
and  saw  without  assistance.  That  while  the 
plaintiff,  in  the  exercise  of  reasonable  care 
and  without  fault  on  his  part,  singly  and 
alone,  and  in  obedience  to  the  master's  order, 
was  preparing  and  adjusting  a  log  of  wood 
upon  the  table  used  in  connection  with  the 
rapidly  revolving  saw,  to  be  cut  into  desig- 
nated pieces,  his  right  hand  was  borne  down 
and  forced  into  sudden  contact  with  the  saw 
and  so  injured  and  mangled  that  it  became 
necessary  to  amputate  his  arm  between  the 
wrist  and  elbow.  The  count  also  contains 
the  averment  that  the  increased  risk  was 
not  so  dangerous  that  a  prudent  man  would 
have  refused  to  incur  it 

It  is  objected  that  the  count  shows  no 
causal  connection  between  the  alleged  grounds 
of  negligence  and  the  accident,  and,  moreover, 
that  it  does  not  forewarn  the  defendant  of  the 
case  It  is  required  to  meet 

The  count  is  not  amenable  to  criticism  on 
either  grounds.  It  sets  forth  with  reasonable 
certainty  facts  that  show  that  the  casualty 
was  proximately  due  to  the  defendant's  neg- 
ligence in  ordering  an  inexperienced  servant 
of  whose  lack  of  skill  it  had  knowledge,  with- 
out instruction  and  without  assistance,  to 
operate  a  dangerous  machine,  which  duty 
was  ordinarily  performed  by  a  sawyer  and 
helper. 

It  has  never  been  the  purpose  of  this 
court  to  introduce  innovations  in  pleading  in 
negligence  cases,  or  to  subject  the  plaintiff 
to  unreasonable  requirements  in  setting  out 
his  cause  of  action.  All  that  Is  necessary  is 
for  the  pleader  *'to  set  forth  the  facts  which 
constitute  the  cause  of  action,  so  that  they 
may  be  understood  by  the  party  who  is  to 
answer  them,  by  the  Jury  who  are  to  ascer- 
tain the  truth  of  the  allegations,  and  by  the 
court  who  is  to  give  Judgment*'  Surely  this 
oft-repeated  and  reasonable  rule  of  the  com- 
mon law   (taken   literally   from   1   Cliitty's 


Pleading  [Dth  Am.  Bd.  232,  233),  while  not 
unduly  burdensome  on  the  plaintiff,  is  quite 
sufficient  to  advise  the  defendant  of  the  case 
he  is  called  upon  to  defend.  This  subject 
has  been  so  recently  and  so  repeatedly  dis- 
cussed by  this  court  that  it  demands  neither 
elaboration  nor  citation  of  authority. 

The  next  assignment  of  error  arises  in  con- 
nection with  the  plaintiff's  Instruction  No.  1. 

That  instruction  told  the  Jury  that  it  was 
the  duty  of  the  defendant  to  use  reasonable 
care  not  to  expose  its  servant  to  risks  beyond 
those  incident  to  the  service  at  the  time  of 
the  contract  of  employment  and  if  they  be- 
lieved from  the  evidence  that  while  the 
plaintiff  was  performing  his  duties  with  or- 
dinary care,  the  defendant  violated  its  duty 
in  the  particular  Indicated,  and  that  such 
breach  of  duty  on  its  part  was  the  proximate 
cause  of  the  injury,  the  defendant  is  liable 
in  damages,  unless  the  Jury  should  further 
believe  from  the  evidence  that  the  risk  to 
which  the  servant  was  exposed  was  so  glar- 
ing, constant,  and  imminent  that  an  ordina- 
rily prudent  man  would  have  refused  to  in- 
cur it 

In  interpreting  that  instruction,  the  plain- 
tiff's counsel  argued  that  although  the  plain- 
tiff assumed  the  risks  Incident  to  his  em- 
ployment as  a  laborer  in  the  yard,  he  did  not 
assume  the  risk  of  operating  without  assist- 
ance the  machine  by  which  he  was  injured, 
unless  the  risk  was  of  such  a  character  that 
an  ordinarily  prudent  man  ought  to  have  de- 
clined to  assume  it  Thereupon  counsel  for 
the  defendant  objected  to  that  line  of  argu- 
ment, and  requested  the  court  to  instruct  the 
Jury  verbally  as  to  the  meaning  of  the  in- 
struction, to  which  request  the  court  replied 
that  counsel  could  give  his  interpretation  of 
the  instruction,  but  if  he  desired  an  In- 
struction from  the  court  construing  the  lan- 
guage used,  he  must  reduce  such  instruction 
to  writing. 

The  instruction  in  question  was  taken  sub- 
stantially from  an  instruction  founded  upon 
a  similar  state  of  facts  approved  In  Va.,  etc., 
Cement  Co.  t.  Luck,  103  Va.  427,  49  S.  B. 
577.  See,  also,  Goodman  v.  R.  &  D.  Ry.  Co., 
81  Va.  586,  and  R,  &  D.  Ry.  Co.  v.  Burnett, 
88  Va.  542,  543,  14  S.  E.  872. 

The  terms  placed  upon  counsel  by  the 
court — namely,  that  if  he  wished  an  instruc- 
tion qualifying  or  explaining  an  instruction 
already  given  he  must  reduce  it  to  writings 
were  not  unreasonable,  and  are  in  accord- 
ance with  the  usual  and  better  practice  in 
such  case. 

The  next  assignment  of  error  is  to  the  al- 
leged failure  of  the  plaintiff  to  show  that  the 
absence  of  a  sufficient  number  of  servants  was 
the  proximate  cause  of  the  accident. 

From  the  standpoint  of  a  demurrer  to  the 
evidence,  this  assignment  Is  without  merit 
Indeed,  the  following  admission  in  the  peti- 
tion for  the  writ  of  error  would  seem  to  an- 
swer the  contention:    **!&  the  case  at  bar. 
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the  plaintiff,  as  shown  by  the  evidence,  claim- 
ed tliat  he  should  have  had  an  assistant  to 
help  him  lift  extra  heavy  logs  on  the  table 
connected  with  the  circular  saw,  and  because 
he  did  not  have  such  an  assistant,  and  at- 
tempted to  lift  an  extra  heavy  log,  he  lost 
his  balance  and  fell  against  the  saw." 

The  plaintiff  testified  that  two  men  were 
always  necessary  to  lift  the  heavier  logs.  He 
was  a  young  Italian  laborer,  who  could  not 
speak  EiUglish,  and  understood  very  little  of 
the  language.  Testifying  through  an  inter- 
preter as  to  how  the  accident  happened,  he 
said:  ''He  was  lifting  up  a  piece  that  was 
extra  heavy.  He  thought  probably  he  could 
handle  it  He  had  been  doing  it  for  a  day, 
but  In  picking  up  this  piece  and  putting  it 
over  it  overbalanced  him  and  bore  him 
against  the  saw  and  cut  his  hand  off." 

This  evidence  establishes  a  state  of  facts 
which  sufficiently  shows  the  causal  connec- 
tion t>etween  the  injury  received  and  the 
failure  of  the  defendant  to  provide  the  plain- 
tiff with  an  assistant  to  help  him  feed  and 
operate  the  machine.  Improvement  Co.  v. 
Smith's  Adm'r,  85  Va.  806,  7  &  B.  865,  17 
Am.  St  Rep.  69;  Marshall  t.  Valley  B.  €k>., 
99  Ya.  805,  806,  84  S.  B.  455;  Virginia,  etc.. 
Go.  V.  Tomlinson,  104  Va.  249,  51  S.  B.  862. 

The  remaining  assignment  of  error  con- 
cerns the  action  of  the  court  In  overruling 
the  defendant's  motion  for  a  new  trial  on  the 
ground  of  after-discovered  evidence. 

The  theory  of  the  defendant  as  to  the 
cause  of  the  accident,  as  testified  to  by  the 
foreman  in  charge  of  the  sawroom,  is  that 
Dalea  was  at  the  rear  side  of  the  saw  clean- 
ing the  trash  away  with  a  little  stick,  and  as 
he  turned  around  he  threw  his  hand  on  the 
back  of  the  saw  and  received  the  injury  of 
which  he  complains.  The  after-discovered 
evidence  is  that  of  two  of  the  hands  in  the 
factory.  Neither  saw  the  accident,  but  one 
of  them  claims  to  have  seen  the  plaintiff  im- 
mediately before  it  occurred  scraping  saw- 
dust from  under  the  rear  end  of  the  saw, 
and  the  other  states  that  he  saw  him  imme* 
diately  after  the  accident  standing  at  the 
rear  end  of  the  saw.  The  effect  of  tliis  evi- 
dence, if  true,  is  merely  corroborative  of  the 
testimony  of  the  foreman. 

The  rule  governing  the  granting  of  new 
trials  on  the  ground  of  after-discovered  evir 
dence  is  well  settled,  and  is  stated  by  Judge 
Oardwell,  in  Norfolk  v.  Johnalcin,  94  Ya. 
290,  26  S.  B.  832,  as  follows:  "Motions  for 
new  trials  are  governed  by  the  same  rules 
in  civil  as  in  criminal  case?,  and  the  cir- 
cumstances^ controlling  the  granting  of  new 
trials  upon  the  ground  of  aftelsdiscovered 
evidence  are  summed  up  by  this  court  in 
Nicholas'  Case,  91  Ya.  758,  21  S.  B.  868,  thus: 

"(1)  The  evidence  must  have  been  discover- 
ed since  the  triaL 

"(2)  It  must  be  evidence  that  could  not 


be  discovered  before  the  trial  by  the  exercise 
of  reasonable  diligence. 

"(3)  It  must  be  material  in  its  object  and 
such  as  ought,  on  another  trialf  to  produce 
an  opposite  result  on  the  merits. 

"(4)  It  must  not  be  merely  cumulative,  cor* 
roborative,  or  collateral"— citing  4  Min.  Inst 
pt  1,  p.  758;  St  John's  E2x'r  t.  Alderson,  82 
Grat  140,  148;  Wyxme  t.  Newman's  Adm'r, 
75  Ya.  817;  Whitehurst  v.  Com.,  79  Ya.  556. 
See,  also,  Taliaferro  y.  Shephard,  107  Ya. 
56,  57  S.  B.  585. 

It  does  not  appear  that  this  evidence  could 
not  hate  been  discovered  before  the  trial  by 
the  exercise  of  reasonable  diligence.  Both 
affiants  were  employ^  of  the  defendant,  and 
the  simple  inquiry  as  to  what  they  knew  of 
the  accident  (though  neither  saw  it)  would 
have  elicited  the  desired  information.  Be- 
sides, the  evidence  is  only  cumulative  and 
corroborative  of  the  testimony  of  the  fore- 
man. So  that  in  neither  aspect  do  the  affi- 
davits measure  up  to  the  required  standard. 

Upon  the  whole  case  we  find  no  error  in 
the  Judgment  complained  o^  and  it  must  be 
affirmed. 

Afi3rmed» 


aw  Va.  841) 

GHBSAPBAKB  ft  O.  RT.  GO.  t.  HUNTEB. 

(Supreme  Court  of  Appeals  of  l^ginia.    March 
li;^909.) 

1.  NEOLIOKNOK  (I  111*)— PLBADIIfO— iNSUm- 
CIKNCT  OF  GBNEBAL  AiXBOATIONS. 

It  ii  not  sufficient  for  the  declaration  to 
allege  negligence  in  a  general  way,  bat  it  must 
aver  the  acts  relied  on  with  reasonable  certain- 
ty and  show  that  they  consdtnte  the  efficient 
and  proximate  cause  of  the  injaxy. 

[Ed.  Note.— For  other  cases,  see  Negligenoe» 
Ont  Dig.  1182;   Dec.  Dig.  t  111.*] 

2.  PuBADiira  (I  11*)  — Facts  o7  Bviusnob* 

DECLABATIOir. 

The'  declaration  In  a  personal  injury  case 
need  only  contain  a  concise  statement  of  the 
material  facts  on  which  recovery  is  demanded, 
without  pleading  the  evidence  relied  on  to  sus- 
tain its  averments. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  |  81 ;  Dec  Dig.  S  11.*] 

3.  Masteb  and  Servant  (§  258*)— Injubt  to 
Servant  —  Decuuiation  —  Aixboations  of 
Negugencb. 

The  declaration,  in  an  action  by  an  em- 
ploytf  against  his  master  for  personal  injury 
from  the  fall  of  a  rail  upon  him,  held  to  insuffi- 
ciently charge  the  acts  of  negligence  relied  on. 
IBd.  Note.— For  other  cases,  see  Master  and 
Sernmt,  Gent  Dig.  »  816-896;    Dec.  Dig.  § 

Error  to  Circuit  Court,  Gk>ochland  County. 

Action  by  Qeorge  Hunter  against  the  Ches- 
apeake ft  Ohio  Railway  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

D.  H.  &  Walter  Leake,  for  plaintiff  in  er- 
ror. Jas.  C.  Page  and  Jas.  Alston  Cabell, 
for  defendant  in  error. 


•For  otlier  omm  see  suae  topic  and  section  NUMBER  in  Dec  4  Am.  Diss.  U07  to  data,  ft  Reporter  Indexes 


?a.) 


CHE8APBIA.KS  ft  O.  RT.  OO.  v.  HUNTER. 


45 


WHITTLB,  J.  This  action  la  brought  by 
the  defendant  In  error,  George  Hnnter,  to 
reoorer  damages  for  personal  Injuries  receir* 
ed  while  in  the  service  of  the  plalntifT  in 
error,  the  Chesapeake  &  Ohio  Railway  Com- 
pany. 

The  only  assignment  of  error  which  de- 
mands onr  attention  relates  to  the  action  of 
the  court  in  oyermllng  the  demurrer  to  the 
declaration. 

The  declaration  contains  three  counts,  the 
graramen  of  each  of  which  is  as  follows: 

(1)  That  the  defendant  was  the  owner  of 
an  iron  or  steel  rail  of  great  weight,  which 
was  lying  along  its  roadbed  and  under  the 
control  of  certain  of  its  agents  or  servants. 
That  it  was  the  duty  of  the  defendant,  by  its 
agents  and  servants,  so  to  control,  manage, 
or  handle  the  rail  as  not  to  carelessly  and 
negligently  injure  the  plaintiff,  when  not 
guilty  of  any  negligence  on  his  part  Yet 
the  defendant,  by  its  agents  and  servants, 
conducted  itself  so  carelessly  and  negligently 
in  the  management,  control,  and  handling  of 
the  rail  as  to  allow  it  to  fall  upon  and  strike 
the  plaintiff,  inflicting  the  injuries  of  which 
he  complains. 

(2)  That  on  the  occasion  of  the  accident 
the  plaintiff  was  employed  by  the  defendant 
to  help  its  other  employ^  to  handle  and  move 
the  rail  in  question,  and  it  was  the  duty  of 
the  defendant  to  exerdse  ordinary  care  in 
selecting  competent  servants,  especially  a 
competent  foreman,  to  handle  and  move  the 
rail.  Yet  the  defendant  negligently  failed 
to  exerdse  such  care  in  selecting  a  competent 
foreman,  and  in  consequence  of  the  negli- 
gent, unskillful,  and  wrongful  orders  and 
directions  given  by  such  incompetent  fore- 
man, the  rail  was  allowed  to  fall  upon  and 
strike  the  plaintiff,  inflicting  the  injuries 
of  which  he  complains. 

(3)  That  the  defendant's  foreman,  who  had 
authority  over  the  plaintiff,  did  not  give  the 
proper  and  necessary  orders  or  directions 
about  handling  and  moving  the  rail,  but  gave 
such  negligent  and  reckless  orders  that  the 
rail,  which  was  being  handled  by  the  plain- 
tiff with  reasonable  care,  was  untimely,  care- 
lessly, and  negligently  thrown  and  fell  upon 
the  plaintiff,  inflicting  the  injuries  of  which 
he  complains. 

The  cardinal  vice  of  all  these  counts  is 
that,  while  th^  iterate  and  reiterate  in  vary- 
ing phrase  the  charge  of  negligence  against 
the  defendant,  they  wholly  omit  to  state  the 
facts  upon  which  the  alleged  negligence  is 
predicated. 

It  is  well  settled  that  it  is  not  sufficient 
for  the  declaration  to  allege  negligence  in  a 
general  way  (for  to  do  so  is  only  to  state  the 
pleader's  condusions  of  law  from  undis- 
closed facts);  but  it  must  aver  the  act  of 
negligence  relied  on  with  reasonable  cer- 
tainty and  show  that  such  act  constitutes  the 
efficient  and  proximate  cause  of  the  injury. 
Otherwise  no  traversable  issue  is  tendered, 
and  the  court  cannot  determine,  as  a  matter 


of  law,  whether  the  dedaration  states  a  case 
of  actionable  negligence,  and  the  defendant  is 
not  advised  of  the  case  ^hich  he  is  called 
upon  to  defend.  Our  reports  contain  numer- 
ous illustrations  of  this  prindple. 

Thus,  in  the  recent  case  of  I^mchburg 
Traction  &  U  Ca  v.  GuiU,  107  Va.  86»  67  S. 
B.  644^  the  court,  speaking  through  the  presi- 
dent, observes:  "Negligence  is  a  condualon 
of  law  from  facts  suffidently  pleaded.  The 
office  of  a  dedaration  is  to  inform  the  de- 
fendant of  the  case  which  it  has  to  meet, 
so  that  it  may  have  a  reasonable  opportunity 
to  prepare  its  defiuise.  It  is  not  enough  to 
say  that  the  plaintiff  was  injured,  and  that 
the  injury  resulted  from  the  careless  and 
negligoit  conduct  of  the  defendant;  but  the 
facts  relied  upon  to  establish  the  negligence 
for  which  the  defendant  is  to  be  hdd  liable 
must  be  stated  with  reasonable  certainty." 

Tttted  by  that  standard,  the  flrst  count  of 
the  declaration  is  insuffident  It  states  no 
fact  from  which  the  existence  of  actionable 
negligence  can  be  inferred,  or  which  informs 
the  defendant  of  what  it  is  required  to  an- 


So,  with  the  second  count,  it  avers,  by 
way  of  premise,  the  duty  of  the  defendant 
to  exercise  ordinary  care  in  selecting  com- 
petent servants,  and,  espedally,  a  compe- 
tent foreman,  to  handle  and  move  the  rail, 
and  the  breach  of  that  duty.  The  pleader 
then  proceeds  to  ascribe  the  acddent  to  the 
negligent,  unskillful,  and  wrongful  orders 
and  directions  given  by  the  incompetent 
foreman,  without  any  suggestion  as  to  what 
orders  and  directions  were  given;  thus  again 
substituting  a  bare  omdusion  for  the  facts 
from  which  it  is  to  be  deduced. 

The  third  count  is  amenable  to  the  same 
objection. 

In  the  case  of  Newport  News  &  Old  Point 
Ry.  &  ESec.  Co.  v.  Nicolopoolos  (dedded  Jan- 
uary 14,  1909)  109  Va.  — ^,  63  S.  B.  443,  the 
court  speaking  through  Buchanan,  J.,  says: 
"The  third  count  does  not  aver  in  what  par- 
ticular the  defendant  failed  to  perform  its 
duty.  It  charges  generally  that  the  defend- 
ant negligenly  ran  its  car  into  the  plaintiff's 
wagon,  whilst  he  was  attempting  to  cross 
its  track.  As  a  count  in  trespass  on  the 
case,  this  count  is  not  good  under  our  ded- 
sions.  •  *  *  Whether  an  action  based  up- 
on negligence  be  In  case  or  trespass,  the 
same  reason  exists  why  the  acts  of  negli- 
gence relied  on  as  a  basis  of  recovery  should 
be  stated  in  the  one  case  as  in  the  other. 
The  object  of  a  declaration  is  to  apprise  the 
adverse  party  of  the  ground  of  complaint'* 

This  court  has  not  laid  down,  nor  does  It 
propose  to  establish,  any  unreasonable  rules 
with  regard  to  particularity  of  averment  in 
dedarations  in  personal  injury  cases.  All 
that  the  rule  requires  is  that  the  declaration 
shall  contain  a  concise  statement  of  the 
material  facts  on  which  a  recovery  is  de- 
manded.   Of  course,  the  evidence  relied  on 
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to  Bustain  the  averments  ot  the  declaration 
need  not  be  pleaded.  Surely  a  rule  so  es* 
sentlal  for  the  enlightenment  of  the  court 
and  the  defendant  imposes  no  unreasonable 
burden  upon  the  plaintiff.  Indeed,  it  is  hard 
to  conceive  how  any  intelligent  system  of 
pleading  could  require  less. 

It  is  well  known  to  the  profession  that 
the  practice  under  the  liberal  doctrine  of 
some  of  the  earlier  cases  had  become  so  lax 
that  in  many  instances  declarations  contain- 
ed mere  legal  inferences  upon  the  essential 
element  of  negligence,  based  upon  no  fact, 
and  defendants  were  relegated  wholly  to 
the  field  of  speculation  as  to  the  real  grounds 
of  their  supposed  liability.  The  decision  in 
Hortenstein  v.  Va.  Car.  Ry.  Co.,  102  Va.  914, 
47  S.  E.  906,  was  intended  to  correct  the 
mischief  which  flowed  from  that  practice. 

In  that  case  it  is  said  by  Judge  Card  well: 
"The  court,  upon  mature  consideration,  has 
reached  the  conclusion  that  in  actions  for  a 
tort  the  declaration  must  state  sumcient 
facts  to  enable  the  court  to  say  upon  de- 
murrer whether,  if  the  facts  stated  are 
proved,  the  plaintiff  would  be  entitled  to  re- 
cover." 

See,  also,  Blackwood  Coal  A,  Coke  Co.  t. 
James'  Adm*r,  107  Va.  656,  60  S.  E.  90,  and 
Virginia  Cedar  Works  v.  Dalea  (decided  at 
the  present  term)  64  S.  E  41. 

For  the  error  of  the  court  in  overruling 
the  demurrer  to  the  declaration,  the  Judg- 
ment must  be  reversed,  the  verdict  of  the 
Jury  set  aside,  and  the  case  remanded  to  the 
drcait  court,  with  leave  to  the  plaintiff.  If 
80  advised,  to  amend  his  declaration,  and 
for  further  proceedings. 

Reversed. 


(109  Va.  407) 
NORFOLK  &  W.  RY.  CO.  v.  HOLMES' 
ADM'R. 

(Supreme  0)urt  of  Appeals  of  Virginia.    March 
11,  1909.) 

1.  Railboads  (J  300*)— Caossnf as— Cabb  Re- 

QUIBED. 

A  railroad  company  must  exercise  care  to 
avoid  a  collision  at  a  highway  crossing,  and,  the 
greater  the  danger,  the  greater  is  the  vigilance 
required. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  S  981 ;    Dec  Dig.  §  309.*] 

2.  Tblai*  (I  156*)— Demubbeb  to  Evidence. 

On  a  demurrer  to  the  evidence,  the  facts 
which  the  evidence  demurred  to  tends  to  estab- 
lish must  be  taken  as  true,  and  the  evidence  of 
the  party  demurring  must  be  rejected. 

[Ed.  Note.— For  other  cases,  aea  Trial,  (3ent 
Dig.  §§  354,  355;   Dec  Dig.  §  .156.»] 

3.  Railboads  (S  812*)— Highway  Cbossinos 
— Cabb  Requibed. 

Independently  of  any  statute  or  ordinance, 
a  lookout  must  be  employed  when  a  train  is 
backed  over  a  crossing  in  a  frequented  street, 
and  merely  ringing  toe  bell  or  sounding  the 
whistle  when  a  train  is  standing  near  with  its 
rear  to  the  crossing  is  not  sufficient  warning  to 


pedestrians  of  an  intention  to  back  the  train; 
and  without  other  notice  the  company  is  n^li- 
gent. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  fi  999 ;   Dec  Dig.  §  312.*] 

4.  Rahjioads   ({  850*)— Stbbet  Cbossings^ 
Cabe  Requibed  —  Neouoencb  —  QuEsrioif 

FOB   JUBY. 

Whether  it  is  negligence  for  trainmen  to 
run  an  engine  backwards  over  a  crossing  in  a 
frequented  street,  without  stationing  some  one 
on  the  tender  to  signal  its  approach  to  one  who 
may  be  on  the  track,  is  ordinarily  for  the  jury, 
though  under  some  circumstances  the  act  may 
be  negligence  as  a  matter  of  law. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  fi  1162 ;   Dec  Dig.  S  350.*] 

6.  Railboads   (|  845*)— Stbeet  CBOSSuras-* 

Cabe  Requibed— Neguoenge. 

Where  it  is  negligence  to  operate  an  engine 
backwards  without  having  a  flagman  or  a  man 
on  the  tender,  the  absence  of  such  precautions 
may  be  proven  to  establish  the  negligence  of  the 
railroad  company,  without  reference  to  the  ex- 
istence, pleading,  or  proof  of  a  municipal  ordi- 
nance on  the  subject,  provided  the  allegations  of 
the  declaration  are  sufficient  to  justify  the  ad* 
mission  of  such  evidence. 

[Ed.  Note.— For  other  cases,   see  Railroads^ 
Dec  Dig.  S  345.*] 

6.  Railboads  (§  345*)— Accidents  at  Cboss* 
ings—Declabation— Evidence. 

Where,  in  an  action  for  the  death  of  a 
pedestrian  struck  by  an  engine  at  a  street  cross- 
ing, the  declaration  set  out  in  detail  the  pecul- 
iarities of  the  crossing,  alleged  that  the  tracks 
were  flush  with  the  pavement  of  the  street,  so 
that  persons  unfamiliar  with  the  locality  would 
not  discern  their  presence;  that  the  company 
was  required  to  exercise  reasonable  care  to  keep- 
watch  so  as  to  avoid  running  into  pedestrians 
and  to  give  warning  of  the  approach  of  trains 
by  ringing  the  bell  or  other  means ;  and  that  it 
failed  to  do  so— evidence  that  there  was  no  flag- 
man, no  person  riding  on  the  front  of  the  en- 
gine, and  that  the  engineer  could  not  see  from, 
his  cab,  and  that  there  was  no  light  burning,  no 
bell  ringing,  was  admissible  to  prove  negligence. 
[Bid.  Note.— For  other  cases,  see  Railroads^ 
Dec  Dig.  S  345.*] 

7.  Railboads  (§  344*)— Accidents  at  Cboss- 

INGB— PLE  ADIN  OS. 

The  declaration  in  an  action  against  a  rail- 
road company  for  the  death  of  a  pedestrian, 
struck  by  a  train  at  a  crossing  need  not  allege 
in  detail  all  the  methods  of  precaution  that  the 
railroad  company  might  or  ought  to  have  taken 
to  give  timely  warning  of  the  approach  of  the- 
train.  but  the  particular  duty  must  be  alleged^ 
and  its  violation  must  be  charged. 

[EM.   Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  S  344.*]    * 

8.  Railboads  (§  348*)— Accidents  at  Cboss- 
INO&— Neolioencb. 

In  an  action  for  the  death  of  a  pedestrian, 
struck  by  an  engine  at  a  street  crossing,  evi- 
dence held  to  show  actionable  negligence,  au- 
thorizing a  recovery. 

[Ed.  Note.— For  other  cases,  see  Railroadst 
Dec  Dig.  $  348.*] 

9.  Railroads  (§  848*)— Accidents  at  Cboss- 
inos—Contbibutoby  Negligence. 

In  an  action  for  the  death  of  a  pedestrian 
struck  by  an  engine  at  a  street  crossing,  evi- 
dence held  to  show  that  decedent  was  free  from 
contributory  negligence. 

[Ed.    Note.— For  other  cases,   see   Railroads, 
Dec  Dig.  §  348.*] 
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10.  Evidence  (§  688*>— Weioiit  of  Evidence. 
The  jury  may  discredit  the  testimoDy  of  a 
witness  where  the  same  is  inherently  unsatis- 
factory. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2437;   Dec.  Dig.  §  58&*] 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  the  administrator  of  Florence  L 
Holmes  against  the  Norfolk  dc  Western  Rail- 
way Company.  There  was  a  Judgment  for 
plaintiff  rendered  after  overruling  a  demur- 
rer to  tlie  evidence,  and  defendant  brings  er- 
ror.    Affirmed. 

Hughes  dc  Little,  for  plaintUf  in  error. 
Brooke  &  Brooke,  Richard  Mcllwalne,  Jr., 
and  J.  F.  Rutherford,  for  defendant  in  error. 

HARRISON,  J.  Mrs.  Florence  L  Holmes 
and  Mrs.  Mabel  E.  Munsell  were  killed  by  an 
engine  of  the  plaintiff  in  error  on  the  western 
end  of  Main  street,  in  the  city  of  Norfolk, 
on  the  night  of  September  28,  1907,  between 
7  and  8  o'clock.  The  administrator  of  each 
of  the  decedents  brought  suit  to  recover  dam- 
ages in  the  circuit  court  of  the  city  of  Nor- 
folk, alleging  in  each  case  that  the  deceased 
came  to  her  death,  without  fault  on  her 
part  as  a  result  of  the  negligence  of  the  de- 
fendant railroad  company,  and  in  each  case 
there  was  a  judgment  for  $10,000  in  favor  of 
the  plaintiff,  which  we  are  asked  to  review 
and  reverse. 

The  evidence  being  the  same,  the  cases 
were  heard  together  in  this  court. 

In  the  case  now  under  consideration,  be- 
ing that  of  Mrs.  Holmes'  administrator,  there 
was  a  demurrer  to  the  evidence,  which  was 
overruled  by  the  circuit  court  and  Judgment 
entered  in  favor  of  the  plaintiff  for  the  dam- 
ages ascertained  by  the  Jury.  This  action 
of  the  circuit  court  la  assigned  as  error. 

A  brief  statement  of  the  physical  condi- 
tions and  special  circumstances  surrounding 
the  point  of  the  accident  is  essential  to  a 
clear  understanding  of  the  case. 

The  Merchants'  ft  Miners'  Transportation 
Company  occupies  an  inclosed  yard  on  the 
north  side  of  West  Main  street,  in  the  city 
of  Norfolk,  extending  from  the  intersection 
of  that  street  with  Newton  street  westwardly 
toward  the  Bay  Line  wharf,  a  distance  of 
about  200  feet.  Beginning  at  the  intersection 
of  Newton  and  Main  streets,  and  going  thence 
westwardly  along  the  sidewalk  on  the  north 
side  of  Main  street,  the  first  55  feet  of  this 
yard  front  on  Main  street  is  occupied  by  a 
building.  Proceeding  further  west,  the  yard 
is  inclosed  by  a  close  fence,  nearly  7  feet 
high,  in  which  there  are  three  gates,  each 
about  17  feet  wide.  The  railroad  track  of 
the  defendant  company  forms  a  "Y"  in  Math- 
ews street  south  of  its  intersection  with 
Main  street.  The  eastern  prong  of  this  "Y" 
crfisses  Main  street,  and  enters  the  yard 
through  the  first  gate  reached  in  going  west 
along  the  north  side  of  Main  street,  and  the 


western  prong  of  the  "Y**  crosses  Main  street 
and  enters  the  yard  through  the  third  gate. 
It  was  at  this  third  and  last-mentioned  gate 
that  the  accident  occurred. 

The  intersection  of  Mathews  with  Main 
street  does  not  constitute  a  street  crossing, 
Mathews  street  running  only  as  far  north 
as  the  south  side  of  Main  street,  the  north 
sidewalk  of  Main  street  toeing  continuous 
as  far  down  as  the  wharf  at  its  end.  An 
engine,  therefore,  coming  out  of  a  gate  of  the 
yard,  passes  inunediately  over  the  sidewalk 
on  the  north  side  of  Main  street 

The  conditions  pointed  out  show  that  the 
place  at  which  the  accident  happened  was  one 
involving  peculiar  danger  to  persons  going 
west  along  the  north  side  of  Main  street 

A  railroad  company  is  bound  to  exercise 
care  to  avoid  a  collision  when  its  road  cross- 
es a  public  highway,  and,  the  greater  the 
danger,  the  greater  is  the  vigilance  required. 

Viewing  the  testimony  from  the  standpoint 
of  a  demurrer  to  the  evidence,  it  appears 
that  from  Newton  street  to  the  place  of  the 
accident  a  distance  of  about  150  feet  the 
railroad  yard  was  so  obstructed  by  buildings 
and  fences  that  a  pedestrian  on  the  north 
side  of  Main  street,  going  west  to  the  wharf, 
could  not  see  an  engine  being  operated  in  the 
yard  and  approaching  the  street  on  the  west- 
ern prong  of  the  "Y,"  nor  could  the  engineer 
in  charge  of  the  engine  going  out  of  the  yard 
on  the  western  prong  of  the  "Y"  see  any  one 
approaching  on  the  sidewalk  from  the  east 
and  going  toward  the  wharf ;  there  not  being 
space  enough  between  the  cab  window  and 
the  gatepost  on  the  eastern  side  of  the  gate 
for  him  to  see  a  person  so  approaching. 

It  further  appears  that  the  plaintiff's  in- 
testate and  her  companion  were  strangers  in 
the  city  of  Norfolk,  having  never  been  there 
before  the  day  they  were  killed,  and  only 
along  Main  street  in  the  morning  as  they 
came  from  the  wharf  with  friends  who  met 
them  there.  In  going  west  along  Main  street 
on  their  return  to  the  wharf,  between  7  and 
8  o'clock  at  night  of  the  same  day,  when  it 
was  very  dark  and  "drizzly  or  misty,"  as 
they  passed  the  gate  through  which  the 
western  prong  of  the  "Y"  ran,  an  engine  of 
the  defendant  with  tender  In  front  moving 
at  the  rate  of  four  miles  an  hour,  emerged 
from  the  yard  upon  the  sidewalk  of  the 
street,  colliding  with  the  intestate  and  her 
companion,  instantly  crushing  the  life  out  of 
both,  and  scatteHng  their  mutilated  remains 
in  different  directions  about  the  street 

It  further  appears  that  the  Main  street  of 
Norfolk  is  a  populous  thoroughfare,  and  that 
at  the  time  of  the  accident  on  account  of 
the  Jamestown  Exposition,  which  was  then 
in  progress.  It  was  more  than  usually  trav- 
eled. It  further  appears  that  the  engine, 
with  the  tender  in  front  came  from  its  place 
of  concealment  in  the  yard  upon  the  side- 
walk with  no  light  burning,  no  bell  ringing, 
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preceded  by  no  flagman,  and  withont  any 
watchman  or  warning  of  any  kind  to  per- 
sons who  might  be  passing  along  the  street 
upon  which  it  was  about  to  enter. 

If  these  facts  are  to  be  taken  as  true,  and 
they  must  be  on  a  demurrer  to  the  evidence^ 
the  negligence  of  the- defendant  is  beyond 
question. 

It  is  contended  on  behalf  of  the  defendant 
that  the  circuit  court  erred  "in  admitting 
evidence  of  the  lack  of  a  flagman  or  watch- 
man or  man  on  the  tender  In  the  absence  of 
proof  of  an  ordinance  requiring  it** 

Several  of  the  counts  of  the  declaration 
set  out  a  city  ordinance  providing  that, 
whenever  a  locomotive  engine  is  used  with- 
in the  city  of  Norfolk,  a  man  shall  be  re- 
quired to  ride  on  the  front  of  the  locomotive 
or  engine,  or  on  the  tender  or  car  in  ad- 
vance of  the  train  as  the  case  may  be,  and 
no  such  locomotive  shall  be  allowed  to  cross 
West  Main  street  until  a  flagman  shall  have 
been  stationed  at  the  intersection  of  the 
railroad  with  the  street  to  display  a  flag  by 
day  and  a  light  by  night,  etc 

The  theory  of  the  defendant  seemer  to  be 
that,  because  there  was  no  proof  of  the  al- 
leged ordinance  requiring  the  precautiona 
mentioned,  the  failure  to  take  such  precau- 
tions cannot  be  proven  under  the  other 
counts  of  the  declaration  as  tending  to  show 
the  defendant's  negligence.  This  position  is 
not  tenable. 

"Independently  of  any  statute  or  ordi- 
nance on  the  subject,  when  a  train  is  back- 
ed over  a  crossing  in  a  frequented  street,  a 
lookout)  must  be  employed.  Merely  ringing 
a  bell  or  sounding  the  whistle  on  the  engine, 
when  the  train  is  standing  near  with  ita 
rear  to  the  crossing,  is  not  sufficient  warn- 
ing to  passers-by  of  an  intention  to  back 
the  train,  and  that  without  other  notice  the 
company  will  be  negligent"  Mark's  Adm'r 
V.  Petersburg  B.  Ck>.,  88  Ya.  1,  3,  13  S.  E. 
299. 

Whether  or  not  it  is  negligence  for  the 
servants  of  a  railroad  company  to  run  an 
engine  backwards  without  stationing  some 
one  on  the  tender  to  signal  its  approach  to  a 
person  who  may  be  on  the  track  is  a  ques- 
tion which  is  controlled  by  the  circumstan- 
ces under  which  the  engine  is  operated.  Un- 
der some  circumstances  the  act  is  negligence 
as  a  matter  of  law,  but  in  most  cases  It  is  a 
question  of  fact,  to  be  submitted  to  the  Jury. 
So.  By.  Co.  V.  Daves,  61  S.  B.  748. 

If,  under  the  circumstances  under  which 
the  engine  in  question  was  operated,  it  was 
negligence  for  the  defendant  company  to 
have  "no  flagman  or  watchman  or  man  on 
the  tender/*  then  the  absence  of  such  pre- 
cautions may  be  proven  to  establish  the  de- 
fendant's negligence,  without  reference  to 
the  existence,  pleading,  or  proof  of  an  ordi- 
nance on  the  subject,  provided  the  allega- 
tions of  the  declaration  are  sufficient  to  Jus- 
tify the  introduction  of  such  evidence. 


The  counts  of  the  declaration  other  than 
those  alleging  the  ordinance  set  out  In  de- 
tail the  special  peculiarities  of  the  locality 
and  its  environments  and  approaches,  by 
reason  of  which  passengers  on  the  street 
were  obstructed  in  their  view  of  engines  or 
trains  while  in  the  yard  and  about  to  move 
therefrom  into  Main  street;  the  fifth  count 
alleging  that  the  tracks  of  the  railroad  were 
let  into  and  flush  with  the  pavement  of  the 
street  bo  that  persons  unfamiliar  with  the 
locality  passing  along  the  street  in  the  night- 
time, in  the  exercise  of  ordinary  care^  would 
not  discern  their  presence. 

These,  in  brief,  are  the  allegations  of  the 
circumstances  under  which  the  train  was 
operated.  These  counts  then  proceed  to 
charge  the  duties  Imposed  upon  the  defend- 
ant company,  under  the  special  circumstan- 
ces alleged,  to  be  to  exercise  due  and  reason- 
able care  to  keep  watch  and  on  the  lookout 
so  as  to  avoid  running  into  and  over  and  in- 
juring persons  passing,  etc,  and  the  duty  to 
exercise  due  and  reasonablis  care  to  give 
warning  of  approach  of  the  train  by  ringing 
a  bell  or  by  taking  other  means  of  notification 
so  as  to  avoid,  etc 

These  counts  do  not  allege  that  any  par- 
ticular method  or  precaution  in  exclusion  of 
others  was  incumbent  upon  the  defendant  In 
carrying  out  the  duty  imposed  upon  it  but 
only  to  exercise  due  and  reasonable  oare  to 
perform  the  duty  of  keeping  watch  and  look- 
out so  as  to  give  warning  of  its  approach 
by  ringing  a  b^  or  by  taking  other  means 
of  notification.  These  counts  then  allege 
that  the  defendant  violated  its  duty  and  did 
not  exercise  due  and  reasonable  care  to  keep 
watch  and  lookout  and  to  give  warning  of 
its  approach  by  ringing  a  bell  or  by  taking 
other  means  of  notification. 

To  sustain  the  alleged  violation  of  these 
duties,  the  plaintiff  produced  evidence  that 
the  view  of  the  engineer  ftom  his  cab  was  so 
obstructed  that  he  could  not  keep  watch  and 
lookout;  that  no  light  was  burning  on  the 
tender  as  it  came  out  in  front  of  the  train ; 
that  no  bell  was  ringing;  that  there  was  no 
watchman  at  the  crossing;  that  there  was  no 
fiagman  to  warn  persons  of  the  approach  of 
the  train;  and  that  there  was  no  person  rid- 
ing on  the  front  of  the  tender  which  was  in 
front  of  the  engine.  These  are  the  ordinary 
and  usual  methods  adopted  for  giving  notice 
and  warning  to  persons  under  the  circum- 
stances of  this  case,  and  proof  that  not  one 
of  them  was  employed  tends  to  establish  the 
allegation  of  the  declaration  that  no  warning 
was  given. 

The  rules  of  pleading  do  not  require  the  al* 
legation,  in  detail,  of  all  the  methods  of  pre- 
caution that  the  defendant  might  or  ought  to 
have  taken  to  give  timely  warning  under  the 
circumstances  here  disclosed.  The  particular 
duty  must  be  alleged,  and  its  violation  must 
be  charged.  The  duty  here  is  alleged  to  be 
"to  exercise  due  and  reasonable  care  to  keei^ 
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watch  and  lookout  and  to  giro  warning  of 
the  engine's  approach" ;  and  the  violation  of 
tUa  duty  is  charged.  To  sustain  this  charge, 
evidence  was  admissible  to  show  that  there 
was  no  flagman,  no  watchman,  no  person 
riding  on  the  front  of  the  engine,  that  the  en- 
gineer could  not  see  from  his  cab,  and  that 
no  light  was  burning  and  no  bell  ringing. 
See  Cbes.  ft  Ohio  By.  Co.  ▼.  Hoffman,  63  S. 
B.  432. 

The  negligence  of  the  defendant  being  es- 
tablished by  competent  testimony,  we  come 
to  consider  whether  the  plaintiff's  intestate 
was  guilty  of  contributory  negligence. 

In  this  connection  it  is  Important  to*  bear 
In  mind  the  physical  environments  of  the 
place  where  the  accident  occurred.  These 
have  been  sufficiently  described,  and  need  not 
be  repeated  here.  It  was  a  dark,  drizzly 
or  misty  night,  with  the  spot  badly  lighted. 
The  testimony  shows  that  down  to  the  very 
Instant  of  the  accident,  when  it  was  too  late 
to  escape,  the  decedent  had  no  notice  or 
warning  of  the  danger  that  confronted  her. 

Only  two  witnesses  testified  to  having  seen 
the  accident  One  of  these,  W.  Boyster,  in- 
troduced on  behalf  of  the  plaintiff,  was  re- 
turning from  his  work  at  the  wharf  along 
the  north  side  of  Main  street  As  he  neared 
the  point  of  the  accident  he  saw  the  deceased 
and  her  unfortunate  companion  on  the  side- 
walk on  the  north  side  of  Main  street  ap- 
proaching him,  and  saw  both  ladles  step  on 
the  track  where  it  crosses  the  sidewalk  at 
the  instant  that  the  backing  engine  emerged 
from  the  yard  io  the  sidewalk,  and  testifies 
that  the  engine  had  gotten  possibly  four  or 
five  feet  out  of  the  gate  when  it  struck  de- 
ceased in  the  side.  The  testimony  of  this 
witness  that  these  ladies  were  on  the  side- 
walk on  the  north  side  of  the  street  when 
they  were  struck  is  borne  out  by  other  testi- 
mony as  to  the  physical  evidences  at  the 
point  of  contact  Two  ladles'  combs  were 
found  immediately  after  the  accident  one  In 
the  middle  of  the  sidewalk  and  one  near  the 
grating,  Just  about  where  Boyster  saw  them 
strudk  by  the  enghie.  Some  brains  were 
also  found  on  the  sidewalk  and  at  the  grat- 
ing mentioned.  The  evidence  further  tends 
to  diow  that  at  the  point  where  this  witness 
locates  these  ladies  when  struck  there  was 
a  dragging,  as  if  some  one  had  been  dragged 
over  the  surface  there. 

Hie  testimony  to  which  we  have  adverted 
dearly  shows  that  the  deceased  was  struck 
while  on  the  sidewalk,  and  Just  as  she  step- 
ped on  the  track,  about  four  or  five  feet  from 
the  gate  through  which  the  engine  emerged. 

This  evidence  is  uncontradicted,  except  by 
the  testimony  of  B.  L.  Burgess,  a  witness  in- 
troduced on  behalf  of  the  defendant  company. 
This  witness,  who  arrived  at  the  moment 
sajs  that  he  was  standing  on  the  comer  of 
Mathews  and  Main  streets,  on  the  south  side 
of  the  latter,  and  that  he  saw  two  ladles, 
be  supposes  the  two  who  were  the  victims  of 
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this  accident  standing  In  the  middle  of  Main 
street  between  the  western  prong  of  the  "y* 
and  its  eastern  prong ;  that  *'they  were  talk- 
ing there,  and  one  of  them  said  to  the  other, 
fLet's  get  across  the  track  ahead  of  the  en- 
gine,' and  one  caught  her  arm  into  the  oth- 
er's arm";  that  he  saw  the  engine  coming, 
and  they  "sprung"  for  a  run  to  go  across  the 
track,  and  one  had  an  umbrella  hoisted,  "and 
I  seen  them  fall  across  the  track,  and  I  turn- 
ed my  head  and  walked  away.  That  is  all 
I  know  about  that  part  of  it  I  could  not 
swear  the  engine  killed  them.**  This  witness 
further  says  that  the  ladles  did  not  run 
straight  across  the  track,  the  shortest  way, 
but  went  diagonally  in  a  northwesterly  di- 
rection towards  the  track,  recklessly  run- 
ning. This  would  be  toward  the  approach- 
ing engine,  which  he  says  they  were  trying 
to  avoid. 

It  is  insisted  on  behalf  of  the  defendant  in 
error  that  the  remark,  '*Let's  get  across  the 
track  ahead  of  the  engine,"  which  is  at- 
tributed to  one  of  these  ladies,  shows  that 
the  deceased  had  actual  knowledge  of  the 
proximity  of  the  engine;  and  that  the  re- 
mark made  is  a  fact  not  contradicted.  •  This 
witness  does  not  claim  to  have  heard  this 
remark  at  any  other  time  or  place  than  while 
the  ladles  mentioned  were  standing  togeth- 
er in  the  middle  of  Main  street  The  evi- 
dence of  the  plaintiff  shows  that  the  victims 
of  this  accident  were  not  at  the  time  the  re- 
mark is  said  to  have  been  made  standing  to- 
gether in  the  middle  of  Main  street  but  that 
they  were  at  that  time  on  the  northern  side- 
walk of  the  street,  about  the  gate  through 
which  the  engine  that  killed  them  passed; 
the  only  remark  made  by  th«n  being  the  ex- 
clamation as  they  were  struck,  "Oh,  Lordy !" 

All  that  happened  was  in  a  brief  moment 
and  it  is  hardly  possible  that  these  ladles 
could  have  been  seen  standing  together  in 
the  middle  of  Main  street  saying  and  doing 
there  the  things  attributed  to  them,  and  at 
the  same  time  to  be  where  the  evidence  of 
the  plaintiff  places  them.  The  statement  of 
the  witness  Burgess  must  be  taken  as  a 
whole;  and,  so  considered,  it  cannot  be  rec- 
onciled with  the  plaintiff's  evidence.  We 
cannot  sever  the  remark  which  he  attributes 
to  one  of  these  ladies  from  its  setting,  and 
say  that  it  establishes  the  contributory  neg- 
ligence of  the  plaintiff's  intestate.  Without 
reference,  however,  to  the  rule  which  rejects 
the  statement  of  this  witness  on  a  demurrer 
to  the  evidence,  his  whole  testimony  is  in- 
herently unsatisfactory,  and  a  Jury  would 
have  been  well  warranted  in  discrediting  it 
as  they  did  do  in  the  companion  case  of  N. 
&  W.  By.  Co.  V.  Munsell's  Adm'r  (which  ac- 
tion on  their  part  was  approved  by  the  Judg- 
ment of  the  circuit  court)  64  S.  D.  50. 

We  are  of  opinion  that  the  record  does  not 
sustain  the  charge  that  the  deceased  was 
guilty  of  contributory  negligence. 
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Upon  the  whole  case,  we  find  no  error  In 
the  judgment  of  the  circuit  court,  and  it  is 
affirmed. 

Affirmed* 

KEITH,  P.,  and  CARDWELL,  J.,  absent 


(109  Va,  417) 

NORFOLK  ft  W.  RY.   CO.  T.  MUNSELL'S 
ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
11,  1900.) 

1.  Railroads  (§  351*)~Aooidents  at  Obobs- 
iNos— Evidence— Instructions. 

Where,  in  an  action  for  the  death  of  a 
pedestrian  struck  by  an  engine  at  a  street  cross- 
ing, the  evidence  showed  that  the  place  of  the 
accident  was  one  of  peculiar  danger  to  pedes- 
trians, because  they  could  not  see  an  approach- 
ing engine  nor  could  the  engineer  sed  pedes- 
trians approaching,  and  that  the  street  was  a 
populous  thoroughfare,  an  instruction  that  the 
greater  the  danger  the  greater  the  vigilance  re- 
quired from  the  company,  and  that  any  neglect 
to  ^ive  warnings  of  the  train's  approach  proper 
under  the  peculiar  circumstances  rendered  it 
liable,  etc.,  was  not  open  to  the  objection  that 
there  was  nothing  to  show  that  the  place  of  the 
accident  required  special  precaution. 

[Ed^  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  351.*] 

2.  Railroads  (§  351*)— Accidents  at  Cboss- 
iNGs— Evidence— Instructions. 

An  instruction  in  an  action  for  the  death 
of  a  pedestrian  struck  by  an  engine  at  a  street 
crossmg,  which  gives  the  conditions,  showing 
the  unusual  surroundings  and  dangerous  condi- 
tions of  the  crossing,  and  which  states  that 
the  railroad  company  was  bound  to  use  such 
precautions  as  were  proper  under  the  surround- 
mgs  to  give  warning  of  the  approach  of  its 
trains,  etc.,  is  not  open  to  the  objection  as  leav- 
ing the  jury  to  impose  fanciful  requirements 
on  the  company  in  protecting  pedestrians. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  351.*] 

3.  Railroads  (|  351*)— Accidents  at  Cross- 
ings—Evidence— Instructions. 

An  instruction,  in  an  action  for  the  death 
of  a  pedestrian  struck  by  an  engine  at  a  street 
crossing,  which  gives  the  conditions,  showing 
the  unusual  surroundings  and  dangerous  condi- 
tions of  the  crossing  as  proven  by  plaintiff,  and 
which  states  that  the  company  was  bound  to 
use  such  precautions  as  were  proper  under  the 
circumstances  to  give  warning  of  the  approach 
of  its  trains,  and  that,  if  such  conditions  exist- 
ed, then,  unless  the  company  used  proper  pre- 
cautions, decedent  was  not  ^ilty  of  contribu- 
tory negligence,  is  not  objectionable  as  singling 
out  and  emphasizing  one  charge  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  35L*] 

4.  Death  (§  99*)  —  Action  for  Negligent 
Death— Damages. 

In  an  action  for  the  death  of  a  married 
woman  31  years  old,  struck  by  an  engine  at  a 
street  crossing,  mutilating  her  body,  a  verdict 
for  $10,000  will  not  be  set  aside  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §§  125,  129,  130;   Dec.  Dig.  §  99.»] 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  Munsell's  administrator  against 
the  Norfolk  ft  Western  Railway  Company. 
There  was  a  judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 


This  was  an  action  for  the  death  of  a  mar- 
ried woman,  31  years  old,  struck  by  an  en- 
gine at  a  street  crossing,  mutilating  her 
body.  The  jury  rendered  a  verdict  for 
$10,000. 
The  following  Is  instruction  No.  1: 
^The  court  instructs  the  jury  that  a  rail- 
road company  running  and  operating  its 
trains  upon  and  across  the  streets  of  a  city 
must  use  greater  care  and  diligence  to  pre- 
vent accidents  to  persons  who  may  be  upon 
or  crossing  said  streets  than  is  required  of  it 
in  less  frequented  and  populous  localities; 
that  in  certain  localities  in  a  city  greater 
precautions  may  be  necessary  than  In  others 
by  reason  of  the  existence  in  such  localities 
of  conditions  or  particular  surroundings, 
making  the  danger  of  accidents  there  greater 
than  in  those  places  at  which  such  condi- 
tions and  particular  surroundings  do  not 
exist ;  and  that  if  a  train  is  running  upon  or 
across  a  highway,  or  street,  at  a  place  where, 
by  reason  of  the  existence  of  special  condi- 
tions and  particular  surroundings,  there  is 
greater  danger  of  accidents  to  persons  upou 
or  crossing  the  street  than  in  places  where 
such  special  conditions  and  particular  sur- 
roundings do  not  exist,  it  is  the  duty  of  the 
railroad  company  and  its  employes  in  charge 
of  the  train  to  exercise  greater  precautions, 
to  be  on  the  lookout,  and  to  give  warning 
of  the  approach  of  the  train  of  a  character 
depending  upon  the  particular  locality  and 
circumstances  to  avoid  accidents  than  would 
be  required  in  other  localities  where  such 
conditions  and  particular  surroundings  do 
not  exist,  and  any  neglect  of  such  precau- 
tions to  be  on  the  lookout  and  to  give  warn- 
ing of  the  approach  of  the  train  as  are  prop- 
er under  the  peculiar  surroundings  and  cir- 
cumstances of  the  locality  constitutes  negli- 
gence for  which  the  railroad  company  Is 
liable  in  damages  if  the  jury  believe  that 
said  negligence  was  the  proximate  cause  of 
the  accident,  unless  the  injured  person,  by 
the  exercise  of  such  care  on  his  part  as 
would  be  used  by  an  ordinarily  prudent  per- 
son under  the  same  circumstances,  could 
have  avoided  the  accident" 

Hughes  ft  Little,  for  plaintiff  in  error. 
Brooke  &  Brooke,  Richard  Mcllwaine,  Jr., 
and  J.  F.  Rutherford,  for  defendant  in  er- 
ror. 

HARRISON,  J.  This  case  grows  out  of 
the  same  accident  that  was  the  subject  of 
inquiry  in  the  case  of  Norfolk  &  Western 
Ry.  Co.  v.  Holmes*  Adm*r  (in  which  an  opin- 
ion is  handed  down  at  the  present  term  of 
this  court)  G4  S.  E.  46. 

The  plaintiff's  intestate  and  her  friend. 
Mrs.  Holmes,  were  together  at  the  time  of 
the  accident,  and  both  w6re  struck  and  killed 
at  the  same  moment  by  the  same  engine. 
The  testimony  in  the  two  cases  is  the  same. 


•For  other  casei  see  lame  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexwi 
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and  has  only  been  printed  in  the  other  case, 
upon  the  understanding,  however,  that  It  tB 
to  be  read  and  considered  in  this  case. 

The  action  brought  by  Mrs.  Holmes'  admin- 
istrator was  heard  and  disposed  of  upon  a 
demurrer  to  the  evidence.  This  case  was 
submitted  to  a  Jury  upon  instructions,  and  .1 
verdict  found  for  the  plaintiff,  which  the 
circuit  court  refused  to  set  aside.  The  rec- 
ord here  contains  bills  of  exception  not  found 
in  the  other  record. 

Bill  of  exception  No.  1  is  to  the  action  of 
the  court  in  admitting  evidence,  in  the  ab- 
sence of  any  dty  ordinance,  ths^t  the  defend- 
ant company  did  not  have  a  flagman  or 
watchman  at  the  gate.  This  question  has 
been  fully  discussed  and  disposed  of  adverse- 
ly to  the  defendant  in  the  case  of  Holmes'  ad- 
ministrator, and  what  is  there  said  need  not 
be  repeated  here. 

Bill  of  exceptions  No.  2  is  taken  to  the 
action  of  the  court  In  giving  certain  instruc- 
tions asked  for  by  the  plaintiff. 

The  first  Instruction  is  objected  to  upon 
the  ground  that  there  is  nothing  in  the  evi- 
dence to  show  that  this  was  a  place  of  any 
special  danger,  or  that  at  the  time  of  the 
accident  there  was  any  crowd  In  the  neigh- 
borhood or  anything  requiring  special  pre- 
caution. The  objection  is  wholly  untenable. 
The  opinion  in  the  Holmes'  Case  discusses  the 
evidence  sufficiently  to  show  that  this  in- 
struction was  fully  Justified,  and  could  not 
have  misled  the  Jury. 

The  second  instruction  given  for  the  plain- 
tiff is  objected  to  on  the  same  ground  as  the 
first,  and  also  for  the  reason  that  there  was 
no  sufficient  testimony  upon  which  to  base  it, 
and  because  of  the  plaintiff's  negligence  in 
falling  to  look  and  see  the  train.  These 
matters  are  fully  discussed  and  disposed  of 
in  the  Holmes'  Case,  and  what  is  there  said 
can  be  read  in  connection  with  this  case. 

It  Is  further  urged  that  instruction  No.  2 
Is  objectionable  because  It  left  the  Jury  Mind- 
ly to  Impose  fanciful  requirements  upon  the 
defendant,  and  singled  out  and  emphasized 
one  charge  of  negligence. 

We  find  nothing  in  this  instruction  to  au- 
thorize an  imposition  by  the  Jury  of  fanciful 
requirements  upon  the  defendant  The  condi- 
tions are  given  which  show  the  unusual  sur- 
roundings and  dangerous  condition  of  the 
place,  and  the  Juiy  are  told  that,  if  they  be- 
lieved such  conditions  existed,  the  defendant 
was  bound  to  use  such  precautions  as  were 
proper,  under  the  peculiar  surroundings  and 
circumstances,  to  give  warning  of  the  ap- 
proach of  the  train.  Nor  was  it  objection- 
able for  singling  out  and  emphasizing  one 
charge  of  negligence.  It  gave  the  Jury  the 
general  conditions,  as  plaintiff  believed  them 
to  exist,  and  said,  if  they  believed  that 
such  condltfons  did  exist,  then  unless  the  de- 
fendant, in  view  of  these  conditions,  used 
Rurh  precautions  as  were  proper,  the  plaintiff 


was  not  guilty  of  contributory  negligence. 
If  the  conditions  shown  in  the  evidence  and 
described  in  the  instruction  existed,  it  was 
for  the  Jury  to  say  whether,  in  view  of  such 
conditions,  the  defendant  had  used  such  pre- 
cautions as  were  proper  for  the  protection  of 
persons  passing  on  the  street  when  its  en- 
gine was  emerging  from  the  yard. 

Bills  of  exceptions  Nos.  3  and  4,  as  stated 
in  the  petition  to  tills  court,  are  not  regarded 
by  the  plaintiff  in  error  as  of  sufficient  im- 
portance to  be  emphasized.  It  is  therefore 
unnecessary  to  prolong  this  opinion  with  their 
consideration. 

The  fifth  and  last  assignment  of  error  is 
to  the  action  of  the  court  in  refusing  to  set 
aside  the  verdict  of  the  Jury. 

The  verdict  of  the  Jury  cannot  be  dis- 
turbed upon  the  ground  that  It  is  excessive, 
and  the  discussion  in  the  Holmes'  Case,  to 
which  reference  is  here  made,  is  sufficient  to 
show  that  the  verdict  cannot  be  set  aside 
upon  the  ground  that  it  is  contrary  to  the 
law  and  the  evidence. 

The  Judgment  complained  of  must  be  af- 
firmed. 

Affirmed, 

KEITH,  P.,  and  CARDWELL,  J^  absent 


a09  Va.  264) 
BOWB  V.  CITY  OP  RICHMOND. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
11,  1909.) 

I.  Taxation  (§  679*)— Saub  to  State  and 
Resale— Taxes  fob  Which  Land  Mat  bb 
Sold— Citt  and  State  Taxes. 

Code  1887,  S  666,  as  amended  by  Act  Feb. 

II,  1808  (Acts  1897-98,  p.  948,  c  306;  Code 
1904,  p.  326),  authorizes  the  sale  of  land  sold 
and  bia  in  by  the  commonwealth  for  the  amount 
for  which  the  sale  to  the  commonwealth  was 
made,  but  other  provisions  of  the  section  make 
the  purchase  dependent  upon  the  payment  of 
all  taxes,  penalties,  fees,  and  costs.  Code  1887, 
§  636  (Code  1904,  p.  311),  makes  the  taxes  due 
the  city  as  well  as  those  due  the  state  a  lien 
on  the  property.  Code  1887,  (§  638,  639  (Code 
1904,  p.  313),  provide  for  the  sale  of  the  prop- 
erty for  a  sum  sufScient  to  pay  the  unpaid  state 
and  city  taxes  thereon,  with  interest,  costs,  and 
charges  connected  therewith.  By  Code  1887,  { 
662  7Code  1904,  p.  324),  when  any  real  estate 
is  offered  for  sale  as  provided  by  section  638, 
and  no  one  bids  the  amotint  chargeable  thereon, 
the  treasurer  shall  purchase  it  in  the  name  of 
the  auditor  of  public  accounts  for  the  benefit  of 
the  state,  city,  or  town  respectively,  unless  it 
has  been  previously  purchased  in  tiie  name  of 
the  auditor,  when  it  shall  be  sold  for  what  it 
will  bring.  A  lot  was  sold  by  the  city  of  Rich- 
mond under  authority  of  its  charter  for  non- 
payment of  city  taxes  for  certain  years,  and 
at  each  sale  was  bid  in  by  the  city,  but  no 
proceedings  were  taken  to  invest  it  with  title, 
and  in  1897  the  lot  was  sold  for  nonpayment  of 
delinqaent  state  taxes  and  purchased  by  the 
state  in  the  name  of  the  auditor  of  public  ac- 
counts, and  was  thereafter  sold  to  defendant 
pursuant  to  his  application  to  purchase  it,  filed 
under  section  66b;  he  paying  only  the  taxes 
due  the  state  and  not  those  due  the  city.  Held^ 
that  though  the  provisions  of  the  city  charter 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Atn.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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under  which  it  lold  the  lot  and  bid  it  off  for 
nonpayment  of  citj  tazea,  and  those  of  chapter 
28^  were  conflicting,  when  considered  together 
■o  far  ai  possible,  they  authorised  the  sale  of 
property  only  upon  payment  of  taxes  due  the 
city,  as  well  as  those  due  the  state. 

[Ed.   Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §|  1861,  1362;   Dec.  Dig.  |  679.*] 

2.  Statutes  (|  225*)— Oonstbuotion— Relat- 
ed Statutes— OoNSTBuiNo  Together. 
€k>gnate  statutes  should  be  construed  to- 
gether and  made  to  harmonize  so  far  as  possible. 
[Ed.  ^  Note.— For  other  cases,   see .  Statutes, 
Cent  Dig.  §§  300,  802,  803;  Dec.  Dig.  |225.*] 

8.  Taxation  (|  805*)— Saix— Actions  to  Tbt 
TrruB  — Actions  Against  Claimant— Db- 
VBCTS  IN  Sale. 

Under  Code  1887, 1 661  (Code  1004,  p.  821), 
proyiding  that  a  suit  to  set  aside  the  deed  of  a 
purchaser  under  Code  1887,  |  666  (Code  1904, 
p.  326),  which  relates  to  the  sale  by  the  state 
of  property  sold  for  nonpayment  of  delinquent 
taxes,  shall  not  be  brought,  except  for  fraud, 
unless  brought  within  two  years  after  the  deed 
was  recorded,  a  purchaser  must  comply  with  all 
the  provisions  of  section  666  in  order  to  plead 
the  statute  as  a  bar,  so  that  one  purchasing 
without  paying  city  taxes  due  as  well  as  state 
taxes,  as  required  by  that  section,  could  not 
plead  the  statute  as  a  bar  to  an  action  by  the 
city  to  subject  the  property  to  payment  of  city 
taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {|  1503-1505;  DecTbig.  |  806.*] 

4.  Taxation  (t  761*)— Tax  Deeds— Validitt 

—Time  of  Sale. 

Under  Code  1887,  §  666,  as  amended  by 
Act  Feb.  11,  1808  (Acts  1807-08,  p.  843,  c 
806 ;  Code  1004,  p.  326),  providing  that  if  no 
person  who  has  the  right  to  redeem  land  sold 
to  the  state  for  delinquent  taxes  at  the  time 
notice  of  the  application  to  purchase  is  served 
shall  appear  within  four  months  after  such  no- 
tice and  redeem,  the  applicant  may  purchase 
within  five  days  after  the  expiration  of  four 
months  by  paying  all  taxes,  etc,  a  deed  which 
showed  that  four  months  had  not  elapsed  since 
service  of  notice  of  the  application  to  purchase, 
when  the  deed  was  executed  by  the  clerk  of  the 
hustings  court  of  the  city  of  Richmond,  was  void 
on  its  face,  in  absence  of  long  acquiescence  and 
possession,  and  hence  was  open  to  collateral 
attack  in  a  suit  by  the  city  to  subject  the  prop- 
erty to  payment  of  taxes  due  it,  which  were 
not  paid  oy  the  purchaser  on  the  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  •  1511;  Dec  Dig.  |  76L*] 

Appeal  from  Chancery  0)urt  of  Richmond. 

Suit  by  the  C^ty  of  Richmond  against  R.  B. 
Bowe  to  subject  property  to  the  payment  of 
city  taxes.  From  a  decree  for  complainant, 
defendant  appeals.    Affirmed. 

Stuart  Bowe  and  Leake  &  Carter,  for  ap- 
pellant   H.  B.  Pollard,  for  appellee. 

BUCHANAN,  J.  For  the  year  1803  to  the 
year  1800,  inclusive,  a  lot  lying  in  the  city  of 
Richmond,  assessed  In  the  name  of  Jane 
King,  was  returned  delinquent  for  the  non- 
payment of  the  city  taxes  or  levies.  Under 
the  authority  of  the  charter  of  the  dty,  the 
lot  was  sold  for  each  year's  nonpayment  of 
the  said  taxes,  and  at  each  sale  was  bid  in 
by  the  dty;  but  the  proceedings  under  its 
charter  necessary  to  Invest  the  city  with  title 


to  the  lot  were  no|:  taken.    Acts  1860-70,  pp. 
180-141,  c  101,  U  75-^83. 

In  the  year  1805  the  said  lot  was  returned 
delinquent  for  the  nonpayment  of  the  taxes 
due  the  state,  and  in  the  year  1807  sold  there- 
for and  purchased  by  the  state.  No  person 
entitled  to  redeem  .the  land  having  done  so 
within  two  years,  R.  B.  Bowe,  the  appellant, 
on  the  15th  of  November,  1800^  filed  his  ap> 
plication  with  the  derk  of  the  hustings  court 
of  the  dty  to  purchase  the  same  under  the 
provisions  of  section  666  of  the  Code  of  1887. 
as  amended  by  an  act  approved  February  11, 
1806  (Acts  1807-081  p.  848,  c.  806;  Code  1004, 
p.  826).  The  notice  required  by  that  section 
to  be  given  was  served  on  the  17tb  day  of 
November,  two  days  after  the  application  to 
purchase  was  filed.  On  the  17th  day  of 
Biarch,  1000,  the  deik  of  the  hustings  court 
executed  a  deed  to  the  appellant,  conveying 
the  lot  to  him  as  purchaser  thereof.  The 
deed  was  acknowledged  and  recorded  on  the 
same  day. 

By  section  88  of  the  dty  charter  (Acts 
186^70,  p.  140,  c.  101),  as  amended  by  an  act 
approved  March  6,  1000  (Acts  1800-1000,  p. 
044,  c.  864,  I  1),  it  is  provided  that  where 
real  estate  has  been  struck  off  to  the  dty, 
when  sold  by  it  for  delinquent  taxes  or  levies 
due  it,  which  has  not  been  redeemed,  and  to 
which  the  dty  has  not  perfected  its  title  in 
the  manner  prescribed  by  its  charter,  the  dty 
may  enforce  its  lien  for  the  taxes  due  it  in  a 
court  of  equity  and  release  its  right  as  pur- 
chaser, or  to  become  a  purchaser,  of  such  real 
estate.  Under  that  provision  of  its  charter 
this  suit  was  brought  by  the  dty  to  subject 
the  said  lot  to  the  payment  of  the  taxes  due 
the  dty,  and  for  which  it  had  been  sold  and 
bid  in  by  the  dty.  The  appellant  and  the 
parties  Interested  in  the  lot  under  the  will  of 
Mrs.  Jane  King,  who  had  died  in  the  year 
1805,  were  made  parties  defendant  to  the  suit 

The  appellant  demurred  to  and  answered 
the  bilL  The  court  overruled  the  demurrer 
and  directed  one  of  its  commissioners  to  as- 
certain and  report  the  amount  of  taxes  due 
the  dty,  all  the  liens  upon  the  lot,  its  annual 
and  fee^imple  value^  and  who  was  the  then 
owner  thereof. 

The  commissioner  reported  that  the  amount 
of  the  dty  taxes  (which  was  a  little  less  than 
the  amount  claimed  in  the  bill)  was  a  lien 
upon  the  lot,  that  there  were  certain  debts 
secured  by  deeds  of  trust  which  were  also 
liens  upon  it,  that  the  deed  executed  by  the 
derk  of  the  hustings  court  to  the  appellant 
conferred  no  title  upon  him,  and  that  the  lot 
passed  under  the  will  of  Mrs.  King  to  John 
King,  trustee  for  Mary  M.  J.  K.  Haynes  and 
Maggie  A.  K.  Didcen. 

Each  of  the  findings  of  the  commissioner 
were  excepted  to  by  the  appellant,  the  ex- 
ertions were  overruled  by  the  court,  the  re- 
port confirmed,  and  a  decree  entered  setting 
aside  and  annulling  the  deed  executed  by  the 

•For  otbtr  eaaw  •••  tun*  toplo  and  Mctloa  NX7MBBB  in  D«o.  ft  Am.  DIgi.  1M7  to  datt^  ft  Reporter  IndazM 
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derk  of  the  Imstings  court  to  the  appeUant 
as  to  the  taxes  due  the  city,  and  directliig 
the  lot  to  be  rented  for  the  satiBfactlon  of  the 
tame. 

From  that  decree  thla  appeal  was  allowed. 

The  first  gu^tion  to  be  considered  Is 
whether  or  not  the  trial  court  erred  in  hold- 
ing that  the  tax  deed  conveying  the  lot  to  the 
appellant  was  inyalid  as  to  the  taxes  due  the 
dty. 

Section  6G6  of  the  Code  of  1887,  as  amend- 
ed by  the  act  of  February  11,  1898,  under 
which  the  appellant  filed  his  application  to 
purchase,  provided  that,  if  no  person  who 
had  the  right  to  redeem  at  the  time  of  the 
service  of  the  notice  of  the  application  to 
purchase  shall  appear  within  four  months 
after  such  notice  is  served  and  redeem  the 
land  in  the  manner  prescribed  by  the  section, 
then  the  ajpplicant  shall  have  the  right  to 
purchase  the  same  within  five  days  from  the 
expiration  of  the  four  months  as  aforesaid, 
by  paying  all  taxes,  penalties,  fees,  and 
costs. 

The  deed  shows  upon  its  face  that  when 
it  was  executed  the  derk  of  the  husthigs 
court  had  no  authority  to  make  the  convey- 
ance^ because  four  months  had  not  elapsed 
since  the  service  of  the  notice  of  the  applica- 
tion to  purchase.  It  further  appears  from 
the  deed  itself  that  the  applicant  to  purchase 
had  not  paid  the  taxes  due  the  city,  and  that 
he  had  not  is  one  of  the  admitted  facts  in 
the  case. 

While  the  provisions  of  the  charter  of  the 
city,  under  which  it  made  sale  of  and  bid 
off  the  lot  in  question  for  the  nonpayment  of 
the  dty  taxes  due  thereon,  and  the  provi- 
sions of  the  general  law  of  the  state  govern- 
ing the  sale  of  land  returned  delinquent  for 
the  nonpayment  of  taxes,  as  found  in  chap- 
ter 28  of  the  Code  of  1887  as  amended  and 
in  force  when  the  said  lot  was  sold  and  pur- 
chased by  the  state  for  the  nonpayment  of 
taxes  due  on  it,  are  incongruous  and  difficult 
to  construe  so  as  to  give  effect  to  all  the 
provisions  of  the  charter  of  the  city  and  of 
the  general  law  in  force  when  the  applicant 
filed  his  petition  to  purchase,  it  is  dear,  we 
think,  that  when  the  provisions  of  both  are 
considered  together  and  made  to  harmoniase 
as  far  as  possible,  as  they  must  be,  they  did 
not  authorize  a  sale  and  conveyance  of  the 
lot  to  the  appellant  without  his  paying  the 
taxes  due  thereon  to  the  dty  as  well  as 
those  dee  the  state. 

There  is  language  In  section  666  of  the 
Code,  as  amended  by  the  act  approved  Feb- 
ruary 11, 1898,  which,  if  it  stood  alone,  would 
have  given  the  appellant  the  right  to  pur- 
chase the  lot  "for  the  amount  for  which  the 
sale  to  the  commonwealth  was  made" ;  but 
there  is  also  language  in  the  section  which 
made  his  right  to  purchase  dependent  upon 
**hls  pasring  to  the  derk  all  taxes,  penalties, 
fees  and  costs"  due  on  the  lot  and  connected 
with  his  application  to  purchase.    Which  of 


these  confiicting,  or  apparently  conflicting, 
provisions  is  to  control,  must  be  determined 
by  looking  to  the  other  provisions  of  chapter 
28  of  the  Code  of  1887  and  espedally  sec- 
tions 636,  638,  642,  and  662  of  the  Code  of 
1887  (Code  1904,  pp.  311,  313,  814,  324). 

Section  636  of  the  Code  makes  the  taxes 
due  the  city  as  Veil  as  those  due  the  state 
a  lien  upon  the  lot  Sections  638  and  639 
provide  for  a  sale  of  the  lot  for  a  sum  suffi- 
cient to  pay  the  unpaid  state  and  city  taxes 
thereon,  with  interest,  costs,  and  charges 
connected  therewith.  Section  662  provides 
that:  "When  any  real  estate  is  offered  for 
sale,  as  provided  by  section  638,  and  no  per- 
son bids  the  amount  chargeable  thereon,  the 
treasurer  shall  purchase  the  same  In  the 
name  of  the  auditor  of  public  accounts,  for 
the  benefit  of  the  state  and  county,  city  or 
town,  respectively,  unless  such  real  estate 
has  been  previously  purchased  in  the  name 
of  the  auditor,  in  which  case  it  shall  be  sold 
for  such  price  as  it  will  bring." 

When  all  the  provisions  of  law  bearing 
upon  the  question,  as  before  stated,  are  con- 
sidered together,  it  is  clear  that  the  lot, 
when  purchased  in  the  name  of  the  auditor 
of  public  accounts  In  1897,  was  held  for  the 
benefit  of  the  city  as  well  as  for  the  state, 
and  that  the  appellant  had  no  right  to  pur- 
chase it  without  the  payment  of  the  taxes 
thereon  due  both. 

But  It  Is  insisted  that,  even  If  this  be  so^ 
this  suit  was  not  instituted  until  more  than 
two  years  after  the  recordation  of  the  appd- 
lant's  deed,  and  Is  therefore  barred  by  sec- 
tion 661  of  the  Code,  which  provides,  among 
other  things,  that  a  suit  to  set  aside,  annul, 
and  cancel  the  deed  of  a  purchaser  under  the 
provisions  of  section  666  of  the  Code  shall 
not  be  brought  except  for  fraud,  unless  it  be 
brought  within  two  years  after  the  deed  has 
been  duly  admitted  to  record. 

In  order  to  dalm  the  benefit  of  the  provi- 
sions of  section  661,  as  was  held  In  Virginia 
Building  ft  Loan  Co.  v.  Qlenn  et  al.,  99  Ya* 
460,  39  S.  E.  136,  a  purchaser  under  section 
666  of  the  Code  must  comply  with  all  the 
provisions  of  the  latter  section.  This,  as  we 
have  seen,  the  appellant  did  not  do. 

It  is  further  insisted  that  this  suit  is  a. col- 
lateral attack  upon  the  appellant's  deed,  and 
cannot  therefore  be  maintained  under  the  de- 
cisions of  this  court  in  the  cases  of  Hitchcox 
V.  Rawson,  14  Orat  526,  and  Machlr  v.  Funk, 
90  Ya.  284,  18  S.  E.  197. 

It  was  held  in  the  first-named  case  that  the 
tax  deed  offered  in  evidence  in  an  action  of 
ejectment  could  not  be  collaterally  attacked 
for  Irregularities  upon  Its  face.  The  deed  in 
that  case  was  made  under  and  confirmed  by 
decrees  of  a  court  having  Jurisdiction  of  the 
proceedings  in  which  the  deed  was  made.  In 
disposing  of  the  question  of  the  irregularities 
in  the  proceeding.  Judge  Lee,  speaking  for 
the  court,  said:  "It  is  not  a  question  of  Ju- 
risdiction, but  of  the  regularity  of  the  mode 
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tn  wblch  the  Jurisdiction  has  been  exercised ; 
and  if  there  be  jurisdiction,  whatever  irregu- 
larities may  have  occurred  In  the  course  of 
the  proceeding,  the  decree  will  yet  be  evi- 
dence, at  least  as  against  strangers,  in  a  sub- 
sequent collateral  proceeding.  That  mere  Ir- 
regularities in  a  case  of  this  kind  will  not 
suffice  to  exclude  the  record  as  evidence  in  a 
subsequent  controversy,  when  offered  by  the 
party  claiming  under  the  sale,  has  been  ex- 
pressly decided  by  this  court  in  Smith  v. 
Chapman,  10  Grat  445,  and  it  cannot  be  con- 
sidered as  any  longer  an  open  question/' 

In  Machlr  v.  Funk,  the  other  case  relied 
on,  it  was  held,  upon  the  authority  of  Hitch- 
cox  V.  Rawson,  that  the  validity  of  a  sale  of 
land  delinquent  for  the  nonpayment  of  taxes, 
which  is  regular  on  Its  face,  cannot  be  col- 
laterally assailed. 

This  is  a  different  case  from  either  of 
those.  The  deed  in  this  case  is  invalid  on  its 
face.  The  clerk  of  the  hustings  court  had  no 
authority  to  make  a  deed  to  the  applicant 
until  the  four  months  had  expired  after  the 
service  of  the  notice  required  by  section  666 
of  the  Code.  He  was  clothed  with  a  mere 
naked  power  and  could  only  exercise  It  in 
the  manner  prescribed  by  law. 

Such  a  deed  is  invalid,  unless  there  has 
been  such  a  long  acquiescence  and  possession 
under  it  as  to  Justify  a  presumption  in  favor 
of  the  deed,  as  was  the  case  in  Robinett  y. 
Preston's  Heirs«  4  Grat.  141.  See  Sulphur 
Mines  v.  Thompson's  Heirs,  93  Va.  316,  25 
8.  E.  232,  and  authorities  cited. 

That  a  tax  deed,  which  shows  upon  its  face 
that  the  law  which  authorized  its  execution 
has  not  been  complied  with,  is  Invalid,  see, 
also,  Redfleld  v.  Parks,  132  U.  S.  239,  250,  10 
Sup.  Ct  83.  33  L.  Ed.  327;  Swope  v.  Prior, 
58  Iowa,  412,  10  N.  W.  788 ;  Bowman  v.  Wit- 
tig,  39  111.  416,  428;  Black  on  Tax  Titles, 
f  208. 

We  are  of  opinion  that  the  chancery  court 
did  not  err  In  holding  that  the  tax  deed  of 
the  appellant  was  invalid  as  to  the  claim  as- 
serted by  the  city  of  Richmond  against  the 
lot  in  question,  and  in  directing  It  to  be  sub- 
jected to  the  payment  of  the  taxes  ascertain- 
ed to  be  due  the  city. 

There  being  no  error  In  the  decrees  appeal- 
ed from  to  the  prejudice  of  the  appellant, 
they  must  be  affirmed. 

Affirmed. 


(109   Va.   828) 

COMMONWEALTH  v.  GOODWIN. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
18,  1909.) 

1.  Criminal  Law  (§  1024*)— Writ  of  Errors 
Petition  op  Commonwealth. 

Const,  art  6,  §  88  (Code  1904,  p.  ccxxx), 
and  Code  1887,  $  4052  (Code  1904,  p.  2134),  giv- 
ing the  Supreme  Court  of  Appeals  jurisdiction 
to  grant  a  writ  of  error  on  petition  by  the  com- 
monwealth in  a  case" for  violating  a  law  relating 


to  the  state  revenue,  applies  to  a  prosecution 
for  unlawfully  selling  malt  liquor,  wnere  the  is* 
sue  was  whether  accused  could  sell  malt  bever- 
age under  the  revenue  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  (  1024.^] 

2.  Intoxicating   Liquors   (8    134*)  — "Malt 
Beverageb"— Sale— "Malt  Liquor." 

Byrd  Law  (Acts  1908.  pp.  275-287,  c.  189) 
S  23^,  defines  "malt  beverage"  a  nonintoxica- 
ting  liquor,  and  requires  the  manufacturer  to 
pay  a  special  license  tax  and  give  a  bond.  Sec- 
tion 28  provides  that  the  act  shall  not  affect 
municipal  charter  provisions  respecting  licenses. 
Manassas  Charter  (Acts  1901-2,  p.  216,  c.  215; 
Acts  1900,  D.  204,  c  128)  §  14,  requires  the 
payment  of  license  to  sell  "malt  liquors.**  Held, 
on  a  prosecution  for  unlawfully  selling  malt 
liquor,  that  "malt  beverage"  is  a  malt  liquor 
within  the  charter  provision,  and  that  compli- 
ance with  the  Byrd  law  does  not  avoid  neces- 
sity for  complying  with  the  charter  provision. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  S  134.^ 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  5,   pp.  4314r^3l5.] 

8.  Intoxicating    Liquors    (S    184*)— "Mai/t 

Liquors.*' 

*'Malt  liquors*'  include  nonintoxicating,  as 
well   as   intoxicating,   liquors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |§  142-144;  Dec.  Dig.  | 
134.»1 

Error  to  Circuit  C^urt,  Prince  William 
County. 

Wade  Goodwin  was  acquitted  of  unlaw- 
fully selling  malt  liquor  by  the  circuit  court 
on  appeal  from  a  conviction  before  a  Justice, 
and  the  Commonwealth  brings  error.  Re- 
versed. 

Robt  A.  Hutchison,  Atty.  Gen.,  for  the 
Commonwealth.  S.  G.  Brent  and  Julien 
Gunn,  for  defendant  In  error. 

BUCHANAN,  J.  The  defendant  in  error. 
Wade  Goodwin,  was  convicted  by  a  Justice 
of  the  peace  of  Prince  William  county  of  un- 
lawfully selling  "malt  liquor,"  or  a  mixture 
thereof,  in  the  town  of  Manassas. 

Upon  appeal  to  the  circuit  court  of  that 
county,  the  whole  matter  of  law  and  fact 
being  by  agreement  submitted  to  the  court, 
there  was  a  Judgment  in  favor  of  the  ac- 
cused. To  that  Judgment  this  writ  of  error 
was  awarded  on  the  petition  of  the  common- 
wealth. 

Upon  the  calling  of  the  cause,  the  defend- 
ant moved  the  court  to  dismiss  the  writ  of 
error  as  Improvldently  awarded  upon  the 
ground  that  this  Is  a  prosecution  for  the  vio- 
lation of  the  "local  option"  law  of  the  state, 
and  not  for  a  violation  of  the  law  relating' 
to  state  revenue. 

Whether  or  not  a  prosecution  for  the  vio- 
lation of  the  local  option  law  where  there  Is 
no  pretense  that  the  sale  for  which  the  ac- 
cused Is  prosecuted  was  made  under  a  license 
authorizing  it  need  not  be  considered  in 
this  case.  The  defense  of  the  accused  In  the 
circuit    court,    as    appears    from    the    facts 


•For  other  cases  see  same  topic  and  aection  NUMBER  in  Dec.  it  Am.  Digs.  1907  im  date,  ft  Reporter  Indexes 
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agreed,  was  that  he  had  the  right  to  make 
the  sale  of  '*malt  beyerage,**  the  article  sold 
by  him,  and  at  the  place  where  it  was  sold, 
under  the  reyenue  laws  of  the  state.  This  is 
denied  by  the  commonwealth. 

The  question  involved  in  the  case  would 
seem,  therefore,  to  come  clearly  within  the 
provisions  of  section  88,  art  6,  Const  (Code 
190i,  p.  cczxz),  and  section  4052  of  the  Code 
of  1887  (Code  1904,  p.  2184),  which  confer 
Jnrisdiction  upon  this  court  to  grant  a  writ 
of  error  upon  the  petition  of  the  common- 
wealth in  a  case  for  the  "violation  of  a  law 
relating  to  state  revenue.*' 

By  section  23%,  c.  189,  p.  285,  Acts  1908 
(Acts  1908,  pp.  275-287,  c.  189,  known  as  the 
"Byrd  Law'Ot  It  is  provided: 

'^hat  *malt  beverage'  within  the  meaning 
of  this  section  shall  be  construed  to  be  the 
product  of  a  brewing  plant  or  brewery,  and 
shall,  as  to  its  composition,  comply  with  the 
standards  now,  or  as  may  hereafter  be  pre- 
scribed by  the  pure  food  commissioner  of  the 
United  States,  but  shall  be  nonintoxlcating 
and  in  no  event  contain  in  excess  of  two  and 
one-quarter  per  cent  In  volume  of  alcohol. 

**No  person,  firm,  or  corporation  shall  man* 
afacture  *malt  beverage,'  as  herein  defined, 
except  subject  to  the  provisions  of  this  act 

*'*Malt  beverage*  shall  be  manufactured 
only  by  some  person,  firm  or  corporation  hav- 
ing a  manufacturer's  malt  liquor  license,  and 
who  shall,  before  manufacturing  the  same, 
pay  an  additional  special  license  tax  of  two 
hundred  and  fifty  dollars  ($250.00)  per  year, 
and  execute  a  bond  in  the  penalty  of  ten 
thousand  dollars  ($10,000)  before  and  with 
security  (either  personal  or  corporate),  ap- 
proved by  the  Judge  of  the  circuit  or  corpo- 
ration court  of  the  county  or  city  in  which 
such  manufacturing  is  proposed  to  be  done ; 
the  condition  of  said  bond  shall  be  to  faith- 
fully comply  with  the  provisions  of  this  act 

"  'Malt  beverage'  shall  be  sold  by  the  man- 
ufacturer direct  to  the  consumer  (not  to  be 
drunk  where  sold)  and  in  quantities  of  not 
less  than  one  half  dozen  bottles,  nor  more 
than  four  dozen  bottles  at  any  one  time,  and 
shall  not  be  sold  or  ofl^ered  for  sale  by  any 
other  person,  firm  or  corporation.  'Malt 
beverage'  shall  be  sold  only  in  bottles  in 
which  shall  be  blown,  in  letters  at  least  one 
half  Inch  in  height  the  name  and  address  of 
the  manufacturer  and  the  words  'malt  bev- 
erage.' No  person,  firm  or  corporation  shall 
place  In  such  bottles  and  sell  or  otherwise 
transfer  any  liquid  containing  alcohol  in 
excess  of  two  and  one  quarter  per  cent  in 
volume. 

"Any  person  violating  any  of  the  provi- 
sions of  this  section  shall,  upon'  conviction 
thereof,  be  fined  not  less  than  five  hundred 
dollars  nor  more  than  one  thousand  dollars, 
or,  in  the  discretion  of  the  Jury,  confined  in 
Jnil  for  not  less  than  three  months  nor  more 
than  twelve  months  for  each  offense." 

By  the  facts-  agreed,  it  appears  that  the 
'^malt  beverage"  sold  by  the  defendant  an- 


swered the  description  of  that  article  as 
defined  by  that  section,  was  sold  directly  to 
the  consumer,  not  to  be  drunk  where  sold, 
In  quantities  of  six  bottles,  with  the  name 
and  address  of  the  Robert  Portner  Brewing 
Company  of  Alexandria,  the  manufacturer, 
blown  into  each  bottle  one-half  inch  in 
height;  that  the  defendant  was  acting  as 
the  agent  of  said  brewing  company  in  the 
town  of  Manassas,  which  had  a  license  as  a 
manufacturer  of  malt  liquors  and  had  paid 
the  additional  special  tax  and  had  given 
the  bond  required  in  order  to  entitle  It  to 
manufacture  and  sell  '*malt  beverage,"  and, 
except  a  state  tax  of  |5  and  a  town  tax  of 
$2.50  for  a  merchant's  license,  neither  the 
said  brewery  nor  the  defendant  had  paid  any 
license  tn  the  said  town  or  county. 

Upon  the  facts  agreed,  the  guilt  or  inno- 
cence of  the  accused  depends  upon  the  ques- 
tion whether  a  compliance  with  all  the  pro- 
visions of  section  23%  of  the  said  act  in  all 
respects  authorizes  the  brewing  company  to 
sell  "malt  beverage"  in  the  town  of  Manas- 
sas through  an  agent  located  and  doing  busi- 
ness in  that  town. 

Several  grounds  are  relied  on  by  the  At- 
torney General  to  sustain  his  contention  that 
the  brewing  company  had  no  such  right; 
but  in  the  view  we  take  of  the  case,  it  la 
only  necessary  to  consider  one  of  them. 

By  section  14  of  the  charter  of  Manassas 
(Acts  1901-02,  p.  216,  c.  215;  Acts  1906,  p. 
204,  c.  128),  it  Is  provided  that  "no  license 
shall  be  granted  to  any  person,  club  or  cor- 
poration to  sell  ardent  sphrlts,  malt  liquors 
or  any  mixture  thereof,  or  any  bitters  con- 
taining alcohol,  either  by  wholesale  or  by 
retail,  or  to  be  drunk  at  the  place  where 
sold,  within'  the  corporate  limits  of  said 
town,  unless  the  applicant  shall  first  pro- 
duce before  the  court  authorized  to  grant 
such  license  the  written  consent  of  the  town 
council  that  the  applicant  Is  a  corporation 
under  the  laws  of  some  state  of  the  United 
States,  or  that  the  person  is  sober,  discreet 
and  of  good  moral  character,  and  that  the 
place  is  suitable  and  convenient  and  such 
certificate  shall  further  show  that  the  said 
applicant  has  paid  into  the  town  treasury  a 
sum  not  less  than  seventy-five  dollars  nor 
more  than  the  sum  of  three  hundred  dollars, 
as  shall  be  prescribed  by  the  said  council. 
•    ^    ♦ »» 

By  section  28,  c.  189,  p.  287,  Acts  1908.  it 
is  provided  that  nothing  in  this  act  shall  be 
construed  as  changing  the  provisions  of  the 
charter  of.  any  town  or  city  touching  the 
granting  of  licenses. 

If  "malt  beverage**  be  a  malt  liquor  or  a 
mixture  thereof,  then  under  the  provisions  of 
the  charter  of  the  town  of  Manassas  no 
llqense  could  be  granted  for  Its  sale  thereli^ 
except  with  the  consent  of  the  town  council 
and  a  compliance  with  the  other  provisions 
of  the  charter.  That  there  was  no  such  com 
pliance  Is  clear  from  the  facts  agreed.  While 
"malt  beverage,"  as  defined  by  section  23^ 
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of  the  Byrd  law  is  not  Intoxicating,  it  la  a 
malt  liquor.  It  seems  to  be  well  settled  that 
the  general  term  "malt  liquors*'  Includes 
both  Intoxicating  and  nonhitoxicatlng  malt 
liquors. 

Black,  in  his  article  on  Intoxicating  Liq- 
uors in  23  Cyc.  41,  60,  says  that,  "if  the 
statute  specifically  forbids  the  unlicensed 
sale  of  malt  liquors,  the  question  of  the  in- 
toxicating properties  of  the  liquor  sold  is 
immaterial.  It  is  only  necessary  to  deter- 
mine whether  it  was  a  malt  liquor."  Eaves 
y.  State,  113  Oa.  749,  39  S.  B.  318,  321. 

See,  also,  the  following  cases,  where  it 
was  held  that  if  the  law  prohibits  or  regu- 
lates the  sale  of  "cider"  by  name,  without 
any  qualifying  word,  it  applies  to  all  cider, 
without  regard  to  its  intoxicating  qualities. 
Ck>mmonwealth  y.  Dean,  14  Gray  (Mass.)  99; 
State  y.  Boach,  75  Me.  123;  State  y.  Spald- 
ing, 61  Vt.  505,  17  Atl.  844. 

In  State  y.  Kauffman,  68  Ohio  St  635,  67 
N.  B.  1062,  it  was  held  that  a  malt  beyerage 
which  contained  less  than  2^,  per  cent 
alcohol,  and  which  was  not  intoxicating,  was 
embraced  within  the  meaning  of  an  act 
which  related  to  trafficking  in  spirituous,  yin- 
ous,  malt,  and  Intoxicating  iiquors.  See  U. 
S.  y.  Ducoumau  (G.  C)  54  Fed.  138,  139; 
U.  S.  y.  Gohn,  2  Ind.  T.  475,  52  S.  W.  3a 

"Malt  beverage"  being  a  malt  liquor  with- 
in the  meaning  of  the  charter  of  the  town  of 
^lanassas  forbidding  its  sale  without  a  11- 
^nse  acquired  in  the  manner  prescribed  by 
the  charter,  the  accused  had  no  right  to  sell 
tt  in  that  town,  even  if  the  effect  of  section 
30  of  the  Byrd  law  (Laws  1908^  c.  168,  p. 
287),  as  contended  by  the  counsel  of  the 
defendant,  were  to  repeal  section  587  of  the 
Gode  of  1887  (Gode  1904,  p.  291),  so  far  as  it 
forbids  the  sale  of  "malt  beverage"  In  no- 
license  territory. 

It  is  insisted  by  the  defendant  that  sec* 
tion  23%  of  the  at!t  known  as  the  "Byrd  law" 
is  unconstitutional.  If  it  were,  the  result  in 
this  case  would  be  the  same,  since  he  is  not 
convicted  of  the  violation  of  any  of  its  pro- 
visions. 

The  judgment  of  the  circuit  court  must 
therefore  be  reversed,  and  this  court  will 
enter  such  judgment  as  the  circuit  court 
ought  to  have  entered. 

Beversed. 

(109  Va.  518) 

OlilVBR  RBFININO  CO.  y.  POBTSMOUTH 

CJOTTON  OIL  REFINING  (X)B- 

POBATION. 

POBTSMOUTH   GOTTON   OIL  REFINING 

CX)BPOBATION  y.  OLIVER 

BEFINING  GO. 

(Supreme  Gourt  of  Appeals  of  Virginia.    March 
24,  1909.) 

1.  Pleadinq  ((  216*)— Demurbeb— Scope  or 

INQUIBY. 

In  an  action  on  a  written  agreement,  where 
one  count  is  the  common  count  in  assumpsit  and 


the  other  counts  are  based  on  the  agreement  in 
writing,  the  question  whether  the  agreement 
upon  which  the  other  counts  were  based  could 
be  introduced  to  sustain  a  recovery  upon  the 
common  counts  could  not  be  determined  upon 
a  demurrer  to  those  counts,  but  could  only  be 
determined  on  the  trial  when  the  evidence  was 
offered. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Dec.  Dig.  $  2ia*] 

2.  Pleading  ((  204*)— Oeneeai.  Dbmubbss. 

Where  a  count  contains  se7eral  breaches, 
any  one  of  which  is  well  assigned,  a  general  de- 
murrer to  the  count  should  be  overruled. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Gent.  Dig.  (  4S7;  Dec  Dig.  $  204.*] 

3.  Pbiwoipal  and  Agent  (|  183*)— Bightb  of 
Action  by  Principal  ob  Agent  —  Gon- 
tba0t8  of  agent. 

Where  an  agent  contracts  by  deed  in  his 
own  name,  his  principal  cannot  sue  upon  it. 
If  an  agent  makes  a  contract  not  under  seal 
in  his  own  name  for  an  undisclosed  principal, 
either  the  agent  or  the  principal  may  sue  upon  it. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,   Gent   Dig.   H   691-700;    Dec.   Dig.   ( 

4.  Pbincipal  and  Agent  ((  189*)— Actions^ 
Pleading. 

A  declaration,  in  an  action  on  a  contract, 
which  states  that  in  making  the  contract  one  ox 
the  parties  named  therein  acted  for  plaintiff, 
that  the  contract  was  afterwards  approved  by 
the  stockholders  of  the  defendant  company  aa 
a  contract  with  plaintiff,  that  plaintiff  furnish- 
ed the  whole  consideration  to  the  defendant  pro- 
vided for  by  the  contract,  and  that  defendant 
company  conveyed  and  transferred  all  the  prop- 
erty mentioned  in  the  contract  to  plaintiff,  suin- 
dently  avers  that  the  party  who  made  the  con- 
tract acted  as  the  agent  of  plaintiff, 

[Bid.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  (  189.*] 

6.   GONTBACTB    (§    164*)— GONSTBTHNG   INSTBU- 

xbnts  Together. 

Where  two  papers  are  executed  at  the  same 
time  or  contemporaneously  between  the  same 
parties  In  reference  to  the  same  subject-matter, 
they  must  be  regarded  as  parts  of  one  transac- 
tion and  receive  the  same  construction  as  if 
the  several  provisions  were  in  one  and  the  same 
instrument. 

[Ed.   Note.— For  other  cases,  see  Gontracts, 
Gent  Dig.  ((  746-748;    Dec.  Dig.  {  164.*1 

6.  Gontbacts  (8  246*)— MoDmcATiON— Opeb- 
ATioN  AND  Effect. 

Where  parties  to  a  contiact.  as  preliminary 
to  a  conveyance  of  property  under  the  contract 
come  together  and  make  an  agreement  stipa- 
lating  for  the  future  adjustment  of  certain  ape- 
cific  matters  of  difference  between  them,  it  will 
be  assumed  that  they  intended  that,  with  the 
exceptions  named,  the  provisions  of  the  contract 
should  in  all  other  respects  be  treated  as  satis- 
fied by  the  conveyance  made,  especially  where 
the  contemporaneous  agreement  m  part  relates 
to  defects  in  properly  conveyed,  which  the  orig- 
inal agreement  provided  should  be  in  food  con- 
dition when  turned  over,  which  turning  over 
was  done  when  the  deed  was  made  and  the  con* 
temporaoeous  agreement  entered  into. 

[Ed.   Note.— For  other  cases,  see  Gontract% 
Dec.  Dig.  (  246.*] 

7.  Deeds  (S  94*)— Gonstbuction  and  Gpbba* 
TiON— Meboeb  of  Pbevious  Agbeements. 

Where  a  deed  has  been  accepted  as  a  per- 
formance of  an  executory  contract  to  convey 
real  estate,  the  rights  of  the  parties  rest  there- 
after solely  in  the  deed,  although  the  deed  varies 
from  the  one  provided  for  in  the  contract,  and 


•For  otbw  oases  see  same  toplo  and  seettoa  NUMBER  in  Dee.  ft  Am.  Digs.  1M7  to  dat%  ft  Beportsr  Indexes 
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the  law  remits  the  grantee  to  hit  covenants  in 
his  deed,  if  there  has  been  no  fraud  or  mistake, 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  (  266;    Dec  Dig.  S  94.«] 

&  Btideitce  ((  442*)— Pabol  Evidenos— Ao- 
noNs— Admissibilitt  of  Evidence. 

An  agreement  for  the  transfer  of  certain 
property,  including  a  manufacturing  plant, 
specified  that  the  plant  was  to  be  in  good  worlc- 
ing  condition  when  turned  oyer,  and  that  it  was 
subject  to  the  inspection  of  the  party  pur- 
chasing it  as  to  its  condition  and  working  order 
before  the  acceptance  of  the  deed.  In  an  action 
by  the  paxchaser  for  damages  because  the  plant 
was  not  in  working  order,  defendants  offered  in 
evidence  an  agreement  between  the  parties,  en- 
tered into  at  the  time  the  deed  was  made,  which 
provided  that  certain  matters,  including  some 
that  were  specified  as  a  cause  of  action  by 
plaintiff,  were  reserved  for  future  adjustment. 
uM,  that  the  agreement  was  admissible  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ((  1874^1809;  Dec.  Dig.  (  442.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  the  Portsmouth  Cotton  Oil  Re- 
fining Corporation  against  the  Oliver  Refin- 
ing Company.  Judgment  for  plaintiff,  from 
which  each  party  brings  error.  Reversed  and 
remanded. 

Williams  &  Tunstall  and  O.  J.  Collins,  for 
plalntlfl.  Thos.  H.  WlUcox  and  J.  W.  WUl- 
coz,  for  d^endant 

BUCHANAN,  J.  An  action  ot  assumpsit 
was  brought  by  the  Portsmouth  Cotton  Oil 
Refining  Corporation  against  the  Oliver  Re- 
fining Company.  There  was  a  verdict  in  fa- 
vor of  the  plaintiff,  a  motion  to  set  It  aside, 
which  was  sustained  upon  the  ground  that 
the  damages  were  excessive,  and  the  trial 
court  ordered  that  the  verdict  should  be  set 
aside  and  a  new  trial  granted,  unless  the 
plaintiff  would  remit  all  of  its  recovery  ex- 
cept a  named  sum.  The  plaintiff  remitted  un- 
der protest,  and  a  Judgment  was  rendered 
for  the  reduced  amount  To  that  Judgment 
each  party  applied  for  and  obtained  a  vvrit  of 
error. 

'  There  was  a  demurrer  to  the  declaration 
and  to  each  count  thereof,  which  was  over- 
ruled. 

The  fourth  was  the  common  count  in  as- 
Bompslt.  The  other  three  counts  were  based 
upon  the  following  agreement  In  writing: 

'TThis  agreement  made  and  entered  Into 
this  IBth  day  of  July,  1906,  by  and  between 
Oliver  Refining  Company  (a  corporation  or- 
ganised and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Virginia),  party  of 
the  first  part,  and  Aspegren  &  Co.,  a  co- 
partnership consisting  of  Adolph  Aspegren 
and  John  Aspegren,  having  their  ofiSce  in  the 
Produce  Exchange  hi  the  dty  of  New  York, 
wltnesseth: 

"The  said  second  party  has  offered  and 
does  offer  to  the  stockholders,  directors  and 
officers  of  the  first  party  to  purchase  at  and 
for  the  price  of  $125,000.00  the  property  de- 


scribed as  follows:  All  the  buildings  of  the 
cooperage  and  refinery  and  the  boiler  house 
and  all  the  machinery  and  fixtures  therein 
contained,  storage  tanks^  and  thirty-one  tank 
cars,  railroad  tra<^  and  oil  lands  contained 
by  a  straight  line  running  parallel  to  out- 
side of  railroad  trac^  of  the  refinery  from  the 
Norfolk  &  Portsmouth  Belt  Line  Railroad, 
Paradise  Creek,  containing  about  seven  acres 
of  land,  upon  which  said  buildings  and  tracks 
are  located,  if  more  or  lees  than  seven  acres 
are  contained  in  said  tract  at  the  rate  of  five 
hundred  dollars  per  acre  shall  be  added  to  or 
deducted  from  said  purchase  price.  • 

"The  said  first  party  also  agrees  to  sell, 
i^nd  said  second  party  agrees  to  buy  at  Its 
present  market  value,  all  the  stock  in  trade, 
consisting  of  barrels,  caustic  soda,  fuller's 
earth  and  other  material  contained  in  said 
building  and  appertaining  to  said  business 
and  to  pay  therefor  In  cash. 

"Said  first  party  will  cause  a  survey  to  be 
made  of  the  lands  included  In  this  offer  and 
will  attach  the  same  to  this  Instrument,  when 
presented  to  Its  stockholders,  at  a  meeting 
called  for  the  purpose  of  passing  upon  and 
ratifying  this  proposition. 

''Payment  of  said  sum  of  $126,000.00,  the 
purchase  price  of  said  pro];)erty  In  addition  to 
said  stock  In  trade,  shall  be  made  as  follows: 
$26,000.00  thereof  In  cash  upon  the  delivery 
of  the  deed  by  the  first  party,  which  delivery 
shall  be  made  at  the  office  of  the  said  sec- 
ond party  above  stated;  said  deed  to  be 
made  to  Portsmouth  Cotton  Oil  Refining  Cor- 
poration, which  last-named  concern  has  been 
by  said  second  party  incorporated  for  the 
purpose  of  taking  the  title  and  Issuing  the 
securities  hereinafter  mentioned.  Said  sec- 
ond party  agrees  to  take  all  proper  and  nec- 
essary steps  to  authorise  the  making,  execu- 
tion and  delivery  of  a  mortgage  of  $100,000.00 
upon  all  of  the  property  so  transferred  to  it 
by  the  first  party  and  to  cause  and  procure 
the  Issue  of  $100,000.00  six  per  cent  bonds 
with'  coupons  attached  conditioned  for  the 
payment  of  said  interest  semiannually  at 
the  office  of  the  trustee  to  whom  such  mort- 
gage shall  be  made.  Bald  mortgage  and 
bonds  to  be  a  first  lien  upon  all  of  the  prop- 
erty of  said  corporation  then  owned  by  It  and 
all  Improvements  to  or  additions  thereon  or 
thereto,  and  the  principal  of  said  bond  shall 
be  payable  in  gold  of  standard  weight  and 
fineness  in  ten  years  from  the  date  of  such 
mortgage.  Said  bonds  to  be  In  denominations 
as  follows:   200  bonds  of  $600  each. 

"Said  mortgage  to  contain  provisions  for 
the  insurance  and  preservation  of  the  prop- 
erty and  all  the  ordinary  and  usual  condi- 
tions attending  like  mortgages  for  securing 
a  bond  issue  and  shall  be  submitted  for  the 
approval  of  said  first  party  before  execution. 
The  trustee  therein  shall  be  selected  by  said 
first  party  subject  to  the  approval  of  said 
second  party. 
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"It  Is  nnderstood  that  a  meeting  of  the 
stockholders  of  the  said  first  party  has  been 
called  at  the  office  of  the  company  in  Ports- 
mouth, Va.,  for  Friday,  July  20,  1906,  for 
the  purpose  of  considering  this  agreement 
and  proposition  with  a  view  to  ratifying  the 
same  and  authorizing  the  proper  officers  of 
the  company  to  execute  the  necessary  deeds 
and  transfers. 

"The  deed  of  said  property  when  executed 
and  delivered  is  to  be  free  and  clear  of  all 
incumbrance  and  the  plant  to  be  subject  to 
the  inspection  of  said  second  party  as  to  Its 
condition  and  working  order  before  the  ac- 
ceptance by  them  of  the  deed. 

"The  stock  in  trade  so  to  be  transferred 
shall  be  inventoried  by  said  first  party  (and) 
shall  be  paid  for  at  the  fair  market  value 
thereof  for  the  purposes  of  this  agreement 
It  Is  understood  that  the  aggregate  of  such 
stock  in  trade  is  of  the  value  of  about  $5,- 
000.00.  Plant  to  be  in  good  working  condi- 
tion when  turned  over. 

"It  is  agreed,  however,  that  the  deed  to  the 
Portsmouth  Corporation  shall  be  subject  to 
the  perpetual  right  to  use  the  railroad  track's 
scales  and  use  of  tracks  leading  to  the 
tracks  of  the  crushing  plant  to  the  party  of 
the  first  part" 

The  object  of  the  action  was  to  recover 
damages  for  the  alleged  breach  of  the  provi- 
sion in  the  contract  of  sale  that  '*the  plant 
should  be  in  good  working  condition  when 
turned  over"  to  the  plaintiff. 

The  first  error  assigned  by  the  Oliver  Re- 
fining Company  in  its  petition  for  a  writ  of 
error  Is  to  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  declaration. 

The  objection  made  to  the  common  counts 
Is  without  merit  They  are  in  the  usual 
form.  Whether  or  not  the  agreement  upon 
which  the  other  counts  are  based  could  be 
introduced  to  sustain  a  recovery  upon  the 
common  counts  was  a  question  to  be  de- 
termined upon  the  trial  when  the  evidence 
was  offered,  and  not  upon  a  demurrer  to 
those  counts. 

The  objection  made  to  the  first  and  second 
counts  that  upon  a  proper  construction  of 
the  agreement  sued  on  there  could  be  no  re- 
covery of  damages  against  the  defendant  on 
account  of  losses  resulting  from  the  neces- 
sity of  purchasing  new  presses,  since  the 
parties  in  entering  into  the  agreement  could 
not  have  contemplated  any  damage  on  that 
accotmt,  is  equally  without  merit  Conced- 
ing for  the  purposes  of  the  demurrer  that 
this  were  true,  there  were  other  grounds 
of  damage  alleged,  which,  if  sustained  by 
proof,  would  have  entitled  the  plaintiff  to 
recover.  The  demurrer  to  each  count  is  a 
general  demurrer.  It  goes  to  the  whole  of 
each  count,  and  an  objection  which.  If  sus- 
tained, would  not  vitiate  the  whole  count, 
cannot  be  thus  made.  The  assignment  of  a 
special  cause  as  ground  of  demurrer  does 
not  narrow  the  scope  of  the  demurrer. 
Where  a  count  contains  several  breaches. 


any  one  of  which  is  well  assigned,  this  is 
sufficient  to  maintain  the  action,  and  a  gen- 
eral demurrer  to  the  count  should  be  over- 
ruled. See  Henderson  v.  Stringer,  6  Grat 
130;   Wright  v.  Michie.  6  Grat  354, 

The  other  grounds  of  demurrer  are  that 
the  agreement  on  its  face  shows  that  the 
plaintiff  is  not  a  party  to  it,  that  the  provi- 
sions therein  contained  were  not  made  for 
its  sole  benefit,  and  that  there  is  no  privity 
between  it  and  the  defendant.  The  cases  of 
Newberry  v.  Newberry,  95  Va.  119,  27  S. 
E.  899,  and  Mcllvalne  v.  Big  Stony  Lumber 
Co.,  105  Va.  613,  64  S.  E.  473,  are  relied  on 
to  sustain  this  ground  of  demurrer. 

The  Instrument  sued  on  In  each  of  those 
cases  was  under  seal,  and  the  rigid  rule  of 
the  common  law  applied  except  so  far  as 
modified  by  statute.  What  is  said  In  those 
cases  must  therefore  be  read  and  considered 
in  connection  with  their  facts.  If  the  agree- 
ment sued  on  in  this  case  had  been  under 
seal,  it  may  be  that  under  the  principles  an- 
nounced in  those  cases  the  plaintiff  could 
not  maintain  an  action  upon  it,  because  not 
mfide  solely  for  its  benefit,  even  though  As- 
pegren  &  Co.  were  acting  as  its  agents  in 
the  transaction,  for  it  seems  to  be  well  set- 
tled at  common  law  that,  where  an  agent  is 
contracted  with  by  deed  in  his  own  name, 
his  principal  cannot  sue  upon  it  See  Dicey 
on  Parties,  side  page  134»  and  cases  cited; 
Story  on  Agency,  S  422;  3  Rob.  Pr.  (New 
Ed.)  34^7.  But  it  is  a  well-established  rule 
of  law  that,  where  a  contract  not  under 
seal  is  made  by  an  agent  in  his  own  name 
for  an  undisclosed  principal,  either  the  agent 
or  the  principal  may  sue  upon  it  Nat.  Bank 
V.  Nolthig,  94  Va.  263,  26  &  E.  826;  8  Rob. 
Pr.  (New  E>d.)  34;  Dicey  on  Parties,  side 
pages  138,  139;    Mechem  on  Agency,  S  769. 

It  is  averred  in  the  first  count  in  the  dec- 
laration that  in  making  the  contract  sued 
on  Aspegren  &  Co.  were  acting  for  the  plain- 
tiff, that  the  contract  was  afterwards  ap- 
proved by  the  stockholders  of  the  defend- 
ant company  as  a  contract  with  the  plain- 
tiff, that  it  (the  plaintiff)  furnished  the 
whole  consideration  to  the  defendfut  pro- 
vided for  by  tiie  contract,  and  that  the  de- 
fendant conveyed  and  transferred  all  the 
property  mentioned  in  it  to  the  plaintiff* 
If  these  averments  are  true,  Aspegren  & 
Co.,  in  making  the  agreement  sued  on,  were 
the  agents  of  the  plaintiff  company,  and  it 
had  the  right  to  bring  this  action. 

The  averments  of  the  second  and  third 
counts,  if  true,  show  that  the  plaintiff  Is  the 
assignee  or  beneficial  owner  of  the  contract 
sued  on  in  each  of  those  counts,  and  under 
section  2860  of  the  Code  of  1887  (Code  1904, 
p.  1500),  it  can  maintain  an  action  thereon 
in  its  own  name. 

We  are  of  opinion  therefore  that  the  de- 
murrer to  the  declaration  and  to  each  count 
thereof  was  properly  overruled. 

The  next  assignment  of  error  which  we 
will  consider  is  the  action  of  the  court  in  re- 
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fusing  to  permit  the  defendant  to  introduce 
in  evidence  an  agreement  between  the  plain- 
tiff, the  defendant,  and  Aspegren  &  Co.  at 
the  time  the  deed  provided  for  by  the  agree- 
ment sued  on  was  executed. 

The  rejected  agreement  commences  as  fol- 
lows: "Memorandum.  In  the  matter  of  the 
purchase  of  certain  land  and  personal  prop- 
erty by  Portsmouth  Cotton  OU  Refining  Cor- 
poration from  the  Oliver  Refining  Company, 
The  parties  to  this  agreement  being  about  to 
pass  the  deeds  relating  to  this  property,  and 
some  unsettled  matters  not  having  been  pro- 
Tided  for.  It  is  understood  and  agreed  that 
those  matters  (naming  them)  are  to  be  here- 
after adjusted." 

Two  of  the  unsettled  matters  referred  to 
in  that  agreement,  and  which  were  reserv- 
ed for  future  adjustment,  were  the  repairs 
of  certain  tank  cars  and  of  the  floor  of  the 
cooperage  building.  The  tank  cars  and  coop- 
erage building  are  specifically  mentioned  in 
the  agreement  of  sale  and  are  parts  of  the 
**plant"  which  that  agreement  provided 
should  be  conveyed  to  the  plaintiff  free  of 
ail  Incumbrance  and  in  good  working  condi- 
tion when  turned  over,  and  was  to  be  sub- 
ject to  the  plaintiff's  inspection  as  to  Its  con- 
dition and  working  order  before  the  accept- 
ance of  the  deed. 

Where  two  papers  are  executed  at  the 
same  time  or  contemporaneously  between  the 
same  parties,  in  reference  to  the  same  sub- 
ject-matter, they  must  be  regarded  as  parts 
of  one  transaction  and  receive  the  same  con- 
struction as  if  their  several  provisions  were 
In  one  and  the  same  instrument  See  Ander- 
son V.  Harvey,  10  Grat  386;  Torrence  v. 
Shedd,  112  111.  466,  467;  Johnson  v.  Moore, 
28  Mich.  3;  and  cases  cited  in  notes  to  13 
Cyc.  614. 

The  plaintiff,  having  the  right  under  its 
contract  of  purchase  to  inspect  the  plant  as 
to  its  condition  and  working  order  before 
the  acceptance  of  the  deed,  even  if  it  were 
not  its  duty  to  do  so,  was  under  no  obliga- 
tion to  accept  the  dped  unless  the  plant  was 
at  that  time  In  good  working  condition.  It 
is  true  that  the  plaintiff  Insists  that  it  could 
not  ascertain  whether  or  not  the  plant  was 
in  good  working  order  until  after  It  was  con- 
veyed and  turned  over  to  it.  This  conten- 
tion, however,  seems  to  contradict  the  lan- 
guage of  the  agreement  of  sale,  which  ex- 
pressly provides  for  an  inspection  for  that 
purpose  before  the  acceptance  of  the  deed. 

If,  when  the  deed  was  executed  and  de- 
livered and  the  contemporaneous  agreement 
entered  into,  the  plaintiff  did  not  intend  to 
receive  the  plant  as  in  good  condition  in  all 
respects,  except  as  to  tank  cars  and  the  coop- 
erage fioor,  the  agreement  ought  and  natural- 
ly would  have  contained  some  provision  on 


that  subject  When  to  complete  the  perform- 
ance of  a  contract  and  as  preliminary  to  a 
conveyance  of  the  property,  the  parties  come 
together  and  make  an  agreement  stipulating 
for  the  future  adjustment  of  certain  specific 
matters  of  difference  between  them,  the  law 
assumes'  that  they  Intended  that,  with  the  ex- 
ception of  things  named,  the  provisions  of 
the  contract  should,  in  all  other  respects,  be 
treated  as  satisfied  by  the  conveyance  made» 
especially  where  the  contemporaneous  agree- 
ment in  part  relates  to  defects  in  the  prop- 
erty conveyed  which  the  original  agreement 
of  sale  provided  should  be  in  good  condition 
when  turned  over,  which  turning  over  It  is 
conceded  was  done  when  the  deed  of  con- 
veyance was  made  and  the  contemporaneous 
agreement  entered  into.  Disbrow  v.  Harris, 
122  N.  Y.  362,  25  N.  B.  356. 

The  general  rule  is,  and  no  rule  is  better 
settled  than,  that  where  a  deed  has  been  ex- 
ecuted and  accepted  as  a  performance  of  an 
executory  contract  to  convey  real  estate,  the 
rights  of  the  parties  rest  thereafter  solely  in 
the  deed.  This  is  true  although  the  deed 
thus  accepted  varies  from  that  provided  for 
in  the  contract  and  the  law  remits  the  gran- 
tee to  his  covenants  in  his  deed,-  If  there  Is 
no  ingredient  of  fraud  or  mistake  in  the  case. 
2  Devlin  on  Deeds,  (  850a:  Shenandoah  V. 
R.  Co.  V.  Dunlop,  86  Va.  346,  10  S.  E.  239; 
Trout  V.  N.  &  W.  Ry.  Co.,  107  Va.  576,  59 
S.  E.  394 ;  note  to  CUf  ton  v.  Jackson,  16  Am. 
St.  Rep.  621. 

Whether  the  deed  of  conveyance  executed 
in  this  case  and  accepted  by  the  plaintiff,  in 
the  al^sence  of  the  contemporaneous  agree- 
ment would  have  come  within  the  general 
rule  and  rendered  the  executory  contract 
sued  on  functus  officio  by  merger,  and  have 
furnished  the  only  evidence  of  the  rights  of 
the  parties,  as  is  argued  by  counsel  for  the 
defendant  need  not  be  considered,  as  that  is 
not  this  case. 

The  action  of  the  court  in  refusing  to  ad- 
mit the  contemporaneous  agreement  in  evi- 
dence was  error  for  which  its  judgment  must 
be  reversed. 

The  defendant  assigns  other  errors,  but  as 
they  are  such  as  are  not  likely  to  arise  upon 
another  trial  or  depend  upon  the  evidence  in 
the  case,  which  will  be  different  it  Is  unnec- 
essary to  consider  them. 

It  follows  from  what  has  been  said  in  dis- 
posing of  the  defendant's  assignments  of  er- 
ror that  the  plaintiff  was  not  prejudiced  by 
the  action  of  the  court  in  requiring  It  to  re- 
mit a  part  of  Its  recovery,  and  that  Its  assign- 
ment of  error  is  without  merit. 

The  judgment  must  be  reversed,  the  ver- 
dict set  aside,  and  the  cause  remanded  for 
a  new  trial  not  in  confiict  with  the  views  ex- 
pressed in  this  opinion. 

Reversed. 
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(132  Ga.  343) 

BBBNDOS  et  al.  T.  COLQUITT  COUNTY 

6t  al. 
(Supreme  Court  of  Georgia.    March  10,  1909.) 

1.  INTSBLOOUTOBT  INJUNCTION  PbOPEBLT  RB- 
lUSED. 

Regardless  of  the  technical  qnestiotfli  raised 
as  to  the  form  of  the  answer  or  its  verifica- 
tion, under  the  evidence  introduced  on  the  hear- 
ing of  the  application  for  interlocutory  injunc- 
tion, there  was  no  error  in  refusing  it 

2.  HiOHWATs  (I  122*)— Public  Road  Regib- 
TBB    Law  —  Recommendation    or   Oband 

JUBT. 

Sections  516-519  of  the  Political  Code  of 
1885.  on  the  subject  of  a  public  road  register, 
which  were  codified  from  the  act  approved  Octo- 
ber 16^  1891  (Acts  1890-91,  p.  Idl).  do  not  be- 
come operative  in  any  county  until  the  grand 
jurj'  of  that  county  shall  so  recommend. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dea  Dig.  (  122.*] 

8.  Highways  ((  122*)  —  Altebnativb  Road 
Law— Recommendation  of  Gband  Jubt. 
What  is  known  as  the  "alternative  road 
law,"  embodied  in  sections  573-583  of  the 
Political  Code  of  1895.  which  were  codified  from 
the  act  of  October  21,  1891  (Acts  1890-91,  p. 
135),  does  not  go  into  effect  in  any  county  until 
it  is  recommended  by  the  grand  jury  thereof  at 
a  term  of  court. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  $  122.«] 

4.  Highways  (8  122*)— Public  Road  Reois- 
teb  Law— Altebnativk  Road  Law— Adop- 
tion. 

The  ''public  road  register  law"  and  the  "al- 
ternative road  law"  are  two  separate  laws,  en- 
acted on  different  dates,  although  by  the  same 
Legislature.  The  adoption  of  the  alternative 
road  law  by  recommendation  of  the  grand  Jury 
in  a  particular  county  does  not  ipso  facto  put 
in  force  in  that  county  the  public  road  register 
law;  and  therefore  the  adoption  of  the  al- 
ternative road  law  does  not  alone  render  it 
unlawful  to  work  the  roads  of  the  county^  un- 
less they  are  shown  on  a  public  road  register, 
as  provided  by  section  516  of  the  Political  Code 
of  1895. 

[Bd.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  (  122.*] 

6.   HlOHWATS    a    151*)— WOBE    ON    ROAD    BT 

Residents  of  Countt. 

Although  citizens  and  residents  of  a  por- 
tion of  a  county  may  contend  that  the  county 
authorities  have  not  had  the  public  roads  of  that 
section  worked  with  due  diligence  and  care,  and 
that  such  roads  have  fallen  into  bad  condition, 
this  does  not  authorize  them  to  work  certain 
portions  of  roads  of  their  own  selection  and 
not  under  the  supervision  of  the  county  author^ 
ities,  and  thereupon,  when  called  upon  by  the 
duly  constituted  authorities  to  do  road  work  or 
pay  the  commutation  tax,  to  refuse  to  do  so 
on  the  ground  that  they  have  already  done  an 
amount  of  work  which  was  equivalent  to  that 
which  the  law  requires  them  to  do  when  duly 
summoned. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  $  151.*] 

(Syllabus  by   the   Court) 

Brror  from  Superior  Court,  Coffee  County ; 
R.  O.  Mitchell,  Judga 

Action  between  Ellis  Herndon  and  others 
and  Colquitt  County  and  others.  From  the 
Judgment,  Herndon  and  such  others  bring  er- 
ror.   Affirmed. 


J.  A.  Wilkes,  for  plaintiffs  In  error.  W. 
F.  Way  and  A.  B.  Buxton,  for  defendants  in 
error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(132  Qa.  256) 
SATTERFIELD  et  al.  t.  TATB. 
(Supreme  Ck)urt  of  Georgia.     Feb.  27,  1909.) 

1.  Exeoutobs  and  Administbatobs  (St  138» 

148*)— POWEBS    (§    81*)— VAI.IDITT    OF    EXE- 

ounoN. 

A  power  given  in  a  will  to  the  executor 
to  sell  any  8u<m  portion  of  the  lands  devised  as 
may  become  necessary  by  reason  of  some  cause 
unforeseen  to  the  testator,  and  then  for  the 
executor  to  sell  such  portion  only  with  the  con- 
sent of  named  devisees,  was  not  validly  exe- 
cuted by  a  parol  agreement  to  sell,  entered  in- 
to, when  no  necessity  for  a  sale  had  arisen,  be- 
tween the  executor  and  one  desiring  to  pur- 
chase, consented  to  and  concurred  in  by  such 
devisees,  and  the  execution  by  such  devisees  to 
such  person,  at  the  instance  and  direction  of 
the  executor  and  for  the  purpose  of  carrying 
out  such  parol  agreement,  of  an  ordinary  war^ 
ranty  deed,  without  any  reference  whatever  to 
the  power;  the  grantee  in  the  deed  paying  a 
valuable  consideration  to  the  grantors,  and  all 
the  parties  understanding  and  believing  at  the 
time  such  transaction  to  be  an  effectual  execu- 
tion of  the  power  in  accordance  with  the  terms 
of  the  will. 

(a)  Where  such  purchaser  had  notice,  at  the 
time  of  the  transaction  above  stated,  of  the 
limitations  upon  the  executor's  power  to  sell, 
he  took,  under  the  deed  executed  by  such  dev- 
isees to  him.  only  such  estate  in  the  land  as 
the  devisees  had. 

(b)  While  generally  a  court  of  equity  will  aid 
the  defective  execution  of  a  power  when  the 
defect  relates  to  matter  of  form  in  the  execu- 
tion, it  will  not  render  its  aid  where  the  exer- 
cise of  the  power  is  invalid  for  the  reason  that 
the  donee  at  the  time  was  not  authorized  to' 
execute  it. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Vig.  H  560-566,  569- 
575;  Dec  Dig.  §J  138,  148;*  Powers,  CJent. 
Dig.  H  99-103 ;   Dec.  Dig.  (  81.*] 

2.  Wills  (§  545*)  —  Constbuotion  —  Estates 
Cbeated 

A  will  which  devised  lands  to  Lina  and 
Amanda  for  the  life  of  Lina.  with  remainder 
to  Amanda,  but,  if  they  should  both  die  with- 
out leaving  child  or  grandchild,  then  all  prop- 
erty not  disposed  of  by  the  executor,  in  ac- 
cordance with  the  power  referred  to  in  the  pre- 
ceding headnote,  should  revert  to  such  persons 
as  would  be  the  testator's  heirs  at  law  at  his 
death  had  he  made  no  will,  gave  a  jojit  life 
estate  to  Lina  and  AmaUda  during  the  life  of 
Lina,  and  a  defeasible  vested  remainder  to 
Amanda,  subject  to  be  divested  upon  her  dying 
without  child  or  grandchild  during  the  life  of 
Lina ;  and,  where  Amanda's  remainder  has  beea 
so  divested,  the  land,  at  the  death  of  Lina, 
without  child  or  grandchild,  will  go  to  such  ex- 
ecutory devisees. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §t  1171-1176;    Dec  Dig.  S  545.*] 

3.  Life  Estates  (§  8*)— Accbual  of  Cause 
OF  Action— Death  of  Life  Tenant. 

One  to  whom  Lina  and  Amanda  executed 
a  warranty  deed  to  the  lands  so  devised,  and 
in  accordance  with  the  transaction  set  forth 
in   the  first  headnote,   took   the  respective  es- 
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tates  Idoa  and  Amanda  had  in  the  landa,  as 
stated  in  the  second  headnote,  and  npon  the 
death  4if  Ajnanda,  without  child  or  snndchild, 
dazing  the  life  of  Lina.  no  prescription  conld 
arise  daring  the  life  of  Lina  in  favor  of  the 
crantee  in  snch  deed  against  such  executory 
devisees. 

[Ed.  Note.— For  odier  cases,  see  Life  Estates, 
Cent  Dig.  K  24r-28;  Dec.  Dig.  S  8.*] 

(SyUabns  ty  the  Coort) 

Error  from  Superior  Court,  Lumpkin  Coun- 
ty; J.  J.  Kimsey,  Judge. 

Equitable  petition  by  William  B.  Tate 
against  Barilla  D.  Satterfleld  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed.  ^ 

Winiam  B.  Tate  filed  an  equitable  petition 
In  the  superior  court  of  Lumpkin  county 
against  Barilla  D.  Satterfleld  of  that  county 
and  74  other  persons,  some  of  whom  resided 
in  Lampkin  county,  others  elsewhere  in  this 
state,  and  still  others  beyond  the  limits  of 
the  state.  The  substance  of  the  petition,  so 
far  as  now  material,  was:  Stephen  Grlffeth, 
late  of  Pickens  county,  Qa.,  died  November 
11,  1873,  testate,  seised  and  possessed  of  lots 
of  land  109  and  110  in  the  Fourth  district 
and  Second  section  of  that  county.  His  will 
was  duly  probated,  and  William  Tate,  the 
named  executor,  qualified  theiteunder. 

The  following  are  the  material  parts 
thereof: 

''Item  3d.  I  give  and  bequeath  and  devise 
to  Lina  and  my  daughter,  Amanda  Grlffeth, 
persons  of  color,  who  were  formerly  my 
faithful  domestic  servants,  lots  of  land  num- 
ber one  hundred  and  nine  (100),  one  hundred 
and  ten  (110),  and  the  east  half  of  one  hun- 
dred and  twelve  (112),  all  of  said  lots  of 
land  situate,  lying  and  being  in  the  fourth 
(4th)  district  and  second  (2nd)  section  of 
said  Fickesm  county,  each  lot  containing  one 
hundred  and  sixty  acres,  more  or  less,  known 
as  my  home  place^  together  with  all  the  ap- 
purtenances belonging  to  the  same,  and  also 
all  of  my  personal  property.    •    •    • 

"Item  4th.  I  desire  and  direct  my  executor, 
e  •  *  to  hold  the  lands  named  in  item 
three  until  the  death  of  Lina,  unless  from 
some  unseen  cause  to  me  it  should  become 
necessary  to  sell  some  portion  of  it.  In  which 
ey^t  be  is  to  sell  only  such  portion  of  It  as 
Una  and  Amanda  may  consent  to»  and  at 
her,  Lina's,  d^th  the  land  together  with  all 
the  property  not  otherwise  disposed  of,  of 
every  description,  during  Ldna's  lifetime, 
named  in  said  third  item,  to  go  to  and  vest 
In  my  daughter,  Amanda  Grlffeth,  daughter 
of  Lina.  But  I  desire  and  direct  that  my 
executor  not  to  rent  or  control  the  lands, 
nor  other  property  given  in  the  above  items, 
only  to  keep  and  sell  such  as  may  be  neces- 
sary by  and  with  the  advice  of  Amanda  and 
Una.  It  being  my  desire  and  wish  that  the 
lands  be  a  home  for  Amanda  and  Lina  to 


control,  rent,  and  enjoy  the  profits  oi>  to- 
gether with  all  other  property  during  Una's 
lifetime,  and  at  her  death  I  direct  my  ex- 
ecutor to  turn  over  the  land,  together  with 
all  other  property,  to  my  said  daughter, 
Amanda  unreservedly,  to  do  as  she  may 
think  proper  with." 

"Item  0th.  I  desire  and  direct  that  all 
the  property  given  in  this  will  to  my  said 
daughter,  Amanda  Grlffeth,  is  given  to  her 
free  from  contracts,  control,  and  sale  of 
any  husband  that  she  marries,  but  is  to  be  her 
sole  and  separate  property ;  and  tf  Una  and 
Amanda  both  die  leaving  no  child  or  children 
nor  grandchildren,  then  in  that  event  the 
property  not  disposed  at  In  their  lifetime 
reverts  to  those  who  now  by  law  would  be 
entitied  to  the  same  if  I  had  made  no  will. 

"Item  7th.  I  desire  and  direct  that  my 
executor,  «  «  «  not  to  have  any  appraise- 
ment of  my  estaite  nor  to  make  azuiual  re- 
turns to  the  ordinary,  •  •  •  and  that 
he  make  all  sales  by  the  advice  and  consent 
of  Lina  and  Amanda,  without  order  of  the 
ordinary  and  at  private  sale,  that  may  be- 
come necessary  and  after  paying  expenses, 
etc,  to  pay  over  the  proceeds  to  Lina  and 
Amanda,  and  to  the  other  if  one  be  dead. 

On  May  27,  1887,  Una  and  Amanda  con- 
veyed lots  109  and  110  to  the  petitioner  by 
an  ordinary  warranty  deed,  making  no  ref- 
erence therein  to  the  will  of  Stephen  Grlf- 
feth, to  the  executor  thereof,  or  to  the  power 
given  by  it  to  the  executor  to  sell  the  land. 
Since  the  dat0  of  such  deed  petitioner  has 
been  in  the  open,  notorious,  continuous,  and 
peaceable  possession  of  such  lots  of  land  un- 
der dalm  of  right  Tlie  executor  was  fully 
cognisant  of  and  consented  to  the  sale  of  the 
lands  conveyed  to  petitioner  by  said  deed, 
and  petitioner  purchased  said  lands  from 
the  executor,  who  acted  In  the  premises  on 
the  authority  of  and  by  and  with  the  consent 
and  advice 'of  said  Una  and  Amanda;  said 
sale  being  made  in  pursuance  of  and  in  con- 
formity with  the  provisions  of  said  will. 
Lina  and  Amanda,  as  the  lawful  owners  of 
said  lands,  had  a  right  in  and  of  themselves 
to  convey  the  same,  and  said  deed  conveyed 
a  full  titie  to  your  petitioner;  but  the  de- 
fendants named  claimed  to  own  an  Interest  in 
said  lands  by  virtue  of  the  sixth  item  of  the 
will.  Una  Grlffeth  had  no  child  living  then, 
save  Amanda,  and  has  had  no  children  since, 
and  possibility  of  further  issue  of  the  said  U- 
na  Is  extinct,  she  being  now  more  than  80 
3rears  old,  and  since  the  execution  of  the  deed 
to  petitioner  Amanda  had  died  without  issue ; 
and  the  said  sixth  Item  of  the  will  could 
have  application  only  to  property  devised  to 
Amanda  and  Una  which  was  not  disposed  of 
by  them  in  manner  and  form  hereinbefore 
stated.  The  claim  of  defendants  operates 
as  a  cloud  upon  the  titie  of  petitioner,  and. 
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while  without  foundation,  operates  to  his 
prejudice  and  embarrassment  in  the  perfect 
ownership  of  the  land.  The  prayers  were 
that  the  defendants  be  required  to  set  up 
in  the  proceeding  their  claim  to  the  land  in 
question.  If  they  have  any,  that  a  decree  be 
granted  forever  quieting  and  establishing  the 
title  of  petitioner  to  such  lands,  aiid  declar- 
ing him  to  be.  the  owner  thereof  in  fee  sim- 
ple, for  Injunction,  general  relief,  and  process. 
Some  of  the  defendants  failed  to  appear. 
The  others  demurred  to  the  petition,  and 
filed  answers.  Among  the  grounds  of  de> 
murrer  were  that  the  petition  showed  no  ti- 
tle to  the  fee  of  the  land  in  the  petitioner, 
and  that  no  equitable  right  against  the  de- 
fendants was  set  forth.  There  was  also  a 
special  ground  of  demurrer,  in  response  to 
which  the  plaintiff  amended  as  follows:  The 
purchase  of  said  lands  was  by  a  parol  agree- 
ment with  the  executor  consented  to  and 
concurred  in  by  liina  and  Amanda  Griffeth, 
and  the  deed  from  Lina  and  Amanda  was 
executed  at  the  instance  and  direction  of  the 
executor  in  fulfillment  of  the  parol  purchase. 
The  agreement  was  for  the  purchase  of  the 
fee-simple  title,  and  the  deed  was  intended 
to  convey  the  same,  and  was  believed  by  all 
the  parties  to  be  effectual  so  to  do  under 
the  provisions  of  said  will.  Petitioner  is  in 
possession  of  the  land,  and  can  bring  no  ac- 
tion at  law  to  assert  and  quiet  his  title. 
The  claims  of  defendants  under  the  will  may 
be  used  vexatiously  and  injuriously  against 
him,  impairing  the  marketability  of  his  ti- 
tle, and  he  has  reason  to  s^prehend  that 
some  of  the  evidence  upon  which  he  relies 
to  impeach  the  claims  of  defendants,  and 
uphold  his  own  title,  may  be  impaired  and 
lost  by  lapse  of  time.  He  paid  the  purchase 
money  named  in  said  deed,  and  the  same 
went  to  the  uses  directed  in  the  will;  and, 
if  his  deed  is  not  in  form  a  proper  execution 
of  the  power  of  disposition  given  in  the 
will,  he  is  at  least  invested  with  a  perfect 
equity  in  the  land  (possession  having  been  at. 
once  given  him  by  reason  of  said  purchase 
and  payment).  The  executor,  William  Tate, 
is  dead.  After  purchasing  and  paying  for 
the  land,  petitioner  was  put  in  possession  of 
it  by  the  executor  and  by  Lina  and  Amanda 
Griffeth;  and  his  possession  and  control 
has  been  absolute.  The  executor  lived  10 
years  after  the  making  of  the  sale,  without 
even  questioning  the  right  and  title  of  plain- 
tiff in  the  property;  and  Lina,  who  is  still 
in  life,  and  Amanda,  who  died  on  July  11, 
1892,  aged  58  years,  also  allowed  him  to  re- 
main in  absolute,  adverse,  and  peaceable  pos- 
session. The  court  overruled  all  the  de- 
murrers, and,  after  hearing  the  evidence 
submitted  (the  defendants  offering  no  evi- 
dence), directed  a  verdict  in  favor  of  the 
petitioner  against  all  the  defendants,  and  en- 
tered thereon  a  decree  that  title  to  the  two 
lots  of  land  Is  vested  in  fee  simple  in  the 
petitioner,  and  that  all  claims  of  the  defend- 
ants thereto  be  declared  to  be  void  and  the 


same  be- removed  as  a  cloud  upon  petitioner's 
title,  and  the  defendants  be  perpetually  en- 
joined from  asserting  any  claim  to  the  lands. 
Defendants  excepted* 

R.  H.  Baker,  O.  J.  Lilly,  and  H.  H.  Perry, 
for  plaintiffs  In  error.  H.  H.  Dean,  F.  C. 
Tate,  S.  H.  Sibley,  and  W.  A.  Charters,  for 
defendant  in  error. 

FISH,  C.  J.  In  the  view  we  take  of  this 
case,  it  is  necessary  to  adjudicate  only  a  few 
of  the  questions  raised  In  the  record.  In 
our  opinion  the  demurrer  should  have  been 
sustained.  The  first  point  we  will  consider 
is  whether,  under  the  allegations  of  the  pe- 
tition, there  was  a  valid  execution  of  the 
power  of  sale  conferred  by  the  will  on  the 
executor.  As  to  this  question,  some  pertinent 
rules  of  law  may  be  stated.  The  intent  of 
the  testator  as  the  donor  of  a  power  governs. 
Mackey  v.  Moore,  Dudley,  94,  96;  Berrien 
V.  Thomas,  65  Ga.  61 ;  City  Council  of  Augus- 
ta V.  Radcllffe.  66  Ga.  469,  474;  Taylor  v. 
Atkyns,  1  Burr.  60,  121;  Thorley  v.  Thorley, 
10  East,  442,  443;  Daly  v.  James,  8  Wheat 
535,  536,  5  L.  Ed.  670;  4  Kent's  Com.  (12th 
Ed.)  345.  Consequently  a  person  claiming  ti- 
tle under  the  execution  of  a  power  takes 
under  the  authority  of  that  power  (Id. ;  Bra- 
dish  V.  Gibbs,  3  Joh^8.  Ch.  [N.  Y.]  m.  p.  550 ; 
Doolittle  V.  Lewis,  7  Id.  48) ;  for  an  act  done 
under  a  power  must  have  its  validity  from 
the  grantor  of  the  power,  and  not  from  the 
person  that  executes  It  (Id.;  Middleton  v. 
C?rofts,  2  Atk.  662). 

In  Sears  v.  Livermore,  17  Iowa,  297,  85 
Am.  Dec.  564,  the  same  principles  are  thus 
stated:  'The  appellant  takes  under  the  ex- 
ecution of  a  power,  and,  of  course,  under 
its  authority.  Just  as  if  the  power  and  the 
instrument  executing  it  had  been  incorporat- 
ed in  the  same  deed.  Her  title  rests  upon 
the  act  creating  the  power,  and  takes  effect 
as  if  created  by  the  original  deed.  Marlbor- 
ough v.  Godolphln,  2  Ves.  78;  Cook  v.  Duck- 
erfleld,  2  Atk.  562;  Doolittle  v.  Lewis,  7 
Johns.  Ch.  [N.  Y.]  45,  11  Am.  Dec.  389.  The 
authority  to  sell  being  derived  from  the  pow- 
er, it  follows  that  the  purchaser  is  bound 
to  look  for  and  to  understand  the  extent  of 
the  power,  or,  as  elsewhere  expressed,  "tak- 
ing under  the  power,  he  is  bound  to  see  that 
Its  terms  are  complied  with.'  Ormsby  v. 
Tarascon,  8  Lltt  410.  And,  of  course,  in  this, 
as  in  all  other  contracts,  the  object  and 
design  of  the  parties  should  be  kept  strictly 
in  view  in  ascertaining  the  nature  and  ex- 
tent of  the  power."  In  Stevens  v.  Winship, 
1  Pick.  (Mass.)  318,  11  Am.  Dec  178,  it  was 
held:  "Where  a  testator  devised  certain 
land  to  his  wife  for  life,  and  gave  her  pow- 
er, in  case  of  need,  to  sell  all  his  estate,  real 
and  personal,  for  her  comfortable  support, 
♦  •  ♦  she  took  only  a  life  estate  with  a 
power  of  sale  depending  on  a  contingency. 
Those  who  claim  under  a  contingent  power  of 
sale  in  a  will  must  show  that  the  power  was 
well  executed,  and  that  the  contingency  hap- 
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pened ;  and  It  Is  for  tbe  Jury  to  decide  wheth- 
er it  happened  or  not"  In  Griswold  v.  Per- 
ry. 7  Lans.  (N.  Y.)  98,  it  was  held:  "A  pur- 
chaser of  land  from  a  trustee  with  power  to 
convey  only  on  the  happening  of  an  event, 
which  is  a  condition  precedent,  must  ascer- 
tain at  his  peril  whether  the  condition  has 
been  fulfilled."  In  Ervlne's  Appeal,  16  Pa. 
256,  55  Am.  Dec.  499,  it  was  held:  'Tower 
to  sell,  either  in  a  will  or  deed,  to  be  exer- 
cised on  the  happening  of  a  particular  event, 
cannot  be  lawfully  exercised  until  that  event 
happens."  On  same  line,  see  Sweigart  v. 
Frey,  8  Serg.  &  R.  (Pa.)  299;  Hall  v.  Mc- 
Laughlin, 2  Bradf.  Sur.  (N.  Y.)  107;  Loomis 
▼.  McCllntock,  10  Watts.  (Pa.)  274;  South 
Oarolina  R.  Ck>.  v.  Toomer,  9  Rich.  Eq.  (S. 
C.)  270;  Carlyon  v.  Truscott,  20  L.  R.  (Eq. 
Cas.)  34&  "Every  purchaser  of  realty  for 
value  takes  the  risk  of  his  vendor  being 
clothed  with  power  to  sell  at  the  time  of  tbe 
sale,  and  by  the  mode  of  sale  adopted." 
Teny  v.  Rodahan,  79  Qa.  289,  5  S.  E.  38, 
11  Am.  St  Rep.  420.  In  the  case  at  bar  it 
appears  that  item  4  of  the  testator's  will 
directs  the  executor  to  hold  the  lands  de- 
scribed in  Item  3  during  the  life  of  Lina 
Griffeth,  but  with  the  exclusive  possession 
and  control  thereof  in  Lina  and  Amanda  as 
a  home  for  them,  they  to  rent  the  land  and 
receive  and  enjoy  the  profits  thereof,  and 
that  the  executor  should  sell  only  such  por- 
tion of  said  lands  as  might  become  necessary 
for  some  cause  unforeseen  to  the  testator  upon 
the  consent  of  Lina  and  Amanda.  The  power 
was  thus  given  to  the  executor  alone,  find 
to  be  exercised  by  him  only  on  the  happening 
of  a  particular  event — ^that  Is,  some  unforeseen 
cause  rendering  a  sale  necessary — ^and  then 
to  sell  only  such  portion  of  the  land  as  should 
be  necessary  upon  the  consent  of  Lina  and 
Amanda.  There  was  no  allegation  or  sug- 
gestion in  the  petition  that  anything  had 
occurred  rendering  the  sale  of  the  land,  or 
any  portion  thereof,  necessary.  Indeed,  it 
may  be  fairly  Inferred  from  the  i)etition  and 
Its  exhibits  that  no  necessity  for  a  sale  had 
arisen.  It  was  made  about  14  years  after  the 
testator's  death,  and  presumably  there  were 
no  debts  of  the  testator  then  existing  to  be 
paid.  Besides,  it  appears  that  the  purchase 
money  was  paid,  not  to  the  executor,  but  to 
Lhia  and  Amanda.  And  as  Lina  had  no  child 
except  Amanda,  and  the  latter  had  no  chil- 
dren, it  would  be  reasonable  to  presume,  con- 
sidering the  amount  of  other  property  devis- 
ed and  bequeathed  to  them  in  the  will,  and 
their  station  in  life  and  probable  needs,  they 
being  negroes,  that  the  sale  of  the  two  lots 
of  land  in  question,  820  acres,  all  at  one 
time,  was  not  necessary  for  their  support  and 
maintenance.  But,  be  this  as  it  may,  no  nec- 
essity for  a  sale  appears  from  the  petition. 
In  the  present  case  we  need  not  go  to  the 
full  extent  of  some  of  the  rulings  above  re- 
ferred to;  for  it  is  apparent  from  the  allega- 
tions of  the  petition  that  the  petitioner  had 
knowledge  of  the  condition  upon  which  the 


executor  was  authorized  by  the  will  to  ex- 
ercise the  power  to  sell  the  land.  Petitioner 
alleges  that  he  entered  into  a  parol  agree- 
ment with  the  executor  as  such  for  the  pur- 
chase of  the  land,  which  agreement  was 
consented  to  and  concurred  in  by  Lina  and 
Amanda,  and  that  the  deed  made  to  him  by 
Lina  and  Amanda  was  executed  at  the  in- 
stance and  direction  of  the  executor  In  ful- 
fillment of  such  parol  purchase,  and  the  deed 
was  intended  to  convey  the  fee-simple  ti- 
tle to  the  land,  **and  teas  helieved  hy  all  said 
parties  to  "be  effectual  so  to  do  under  the  pro- 
visUms  of  said  uHll"    (Our  underscoring). 

Clearly  these  allegations  are  equivalent  to 
acknowledging  and  affirming  that  the  peti- 
tioner, as  well  as  the  executor  and  Lina  and 
Amnnda,  knew  of  the  provisions  of  the  will» 
of  the  particular  power  of  sale  therein  con-, 
ferred  upon  the  executor  alone,  and  that  pe- . 
titloner  purchased  the  lands  in  question  in 
view  of  this  provision  of  the  will.  The  only 
agreement  to  sell  entered  into  by  the  executor 
was  in  parol.  Even  his  request  and  direction 
to  Lina  and  Amanda  to  execute  the  deed  to 
petitioner  was  merely  verbal.  The  deed  so 
executed  was  simply  a  warranty  deed  in  the 
usual  form,  and  purported  to  be  a  convey- 
ance by  LUia  and  Amanda  GrllTeth  of  the 
fee-simple  title  to  the  land  in  question  to 
the  petitioner  In  consideration  of  $1,250  paid 
by  him  to  them.  There  was  no  reference 
therein  to  the  executor's  power  to  sell,  nor 
even  any  reference  to  the  executor  or  to  the 
will  wherein  this  power  was  conferred  upon 
him.  While  it  has  been  held  that  a  court  of 
equity  will  aid  the  defective  execution  of  a 
power,  when  the  defect  relates  to  matter  of. 
form  in  the  execution,  it  has  never  been  rul- 
ed, so  far  as  we  are  informed,  that  it  will 
render  its  aid  where  the  execution  of  a  power 
is  not  merely  defective  in  form,  but  invalid 
by  reason  of  the  fact  that  the  contingency 
upon  which  the  power  was  to  be  exercised 
has  never  happened.  See  2  Pom.  Eq.  Jur. 
(3d  Ed.)  S  590;  22  Am.  &  Eng.  Enc.  L.  1130; 
(3ockerell  v.  Chalmeley,  1  Russ.  &  M.  418. 

2.  What  title  was  devised  by  the  will  of 
Stephen  Oriffeth  to  Lina  and  Amanda  Grif- 
feth, whose  deed  of  bargain  and  sale  is  held 
by  the  defendant  in  error?  The  third  and 
fourth  item  of  the  testator's  will,  which 
must  be  read  and  construed  together,  gave 
a  joint  life  estate,  for  the  life  of  Lina,  to 
Lina  and  Amanda,  with  a  vested  remainder 
to  Amanda  at  Lina's  death.  This  vested 
remainder  to  Amanda  is,  however,  made  de- 
feasible by  the  sixth  item  of  the  will,  which 
declares  that,  if  Amanda  dies  leaving  no 
child  or  grandchild,  the  property  "not  dis- 
posed or' — that  is,  by  the  executor  in  the 
lifetime  of  Lina  in  accordance  with  the  pow- 
er of  sale  in  the  will — shall  revert  to  his 
heirs  who  would  be  such  by  law  when  he 
died  if  he  had  made  no  will.  All  divesting 
clauses,  especially  of  remainders,  are  to  be 
construed  so  as  to  vest  the  estate  indefea- 
sibly  at  the  earliest  possible  period  of  time. 
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The  period  of  possession  or  distribution  In- 
dicated In  the  will  now  under  construction 
Is  the  death  of  Llna.  Consequiently,  If 
Amanda  had  survired  Llna,  either  with  or 
without  a  child  or  grandchild,  her  defeasi- 
ble, vested  remainder  would  then  have  be- 
come Indefeasible,  and  belonged  to  her,  In 
the  words  of  the  testator,  ''unreservedly  to 
do  as  she  may  think  proper  with."  It  Is 
therefore  clear  that  the  contingency  for  the 
divesting  of  the  remainder  to  Amanda  re- 
fers to  her  dying  in  the  lifetime  of  Lrlna 
without  leaving  a  child  or  grandchild  In  esse 
at  Llna*s  death.  These  legal  principles  need 
not  be  enlarged  upon  here;  for  they  are 
thoroughly  covered  by  the  opinion  in  the 
case  of  Sumpter  y.  Carter,  115  Oa.  893,  809, 
900,  42  S.  E.  821,  60  Lw  R.  A.  274,  and  the 
authorities  there  cited.  As  the  contingency 
upon  which  Amanda's  remainder  was  to  be 
divested  has  happened  by  her  dying,  with- 
out a  child  or  grandchild,  In  the  lifetime 
of  Llna,  and  as  the  latter  had  no  other  child 
than  Amanda,  and  Is  80  years  of  age,  with- 
out the  possibility  of  having  another  child, 
upon  her  death  the  fee  in  the  lands  now  in 
controversy.  In  the  absence  of  a  valid  dis- 
position of  the  same  by  the  executor  under 
the  power  of  sale,  will  go  to  the  testator's 
heirs  under  the  sixth  item  of  his  wllL  The 
deed  of  Llna  and  Amanda,  which  purports  to 
convey  a  fee-simple  estate  to  the  petitioner, 
passes  only  the  title  which  they  respectively 
had  under  the  terms  of  the  will.  A  purchas- 
er of  the  entire  estate  from  the  life  tenant 
acquires  only  the  Interest  of  such  life  ten- 
ant Olv.  Code  1895,  t  8095.  And  a  purchas- 
er of  the  entire  estate  from  the  holder  of  a 
defeasible  vested  remainder  takes  the  title 
subject  to  the  contingency  upon  which  it  be- 
comes divested  before  the  period  of  posses- 
sion or  distribution.  Nothing  but  the  sur- 
vival of  the  life  tenant  by  the  remainder- 
man or  by  a  child  or  grandchild  of  the  re- 
mainderman, according  to  the  terms  in  the 
limitation  over,  could  make  the  remainder 
indefeasible  or  absolute,  and  give  the  fee  to 
the  grantee  of  the  holder  of  such  remainder. 
Sumpter  v.  Carter,  115  Ga.  893,  900,  42  S.  B. 
824,  60  Lw  R.  A.  274,  and  cases  cited.  So 
that  the  death  of  Amanda  Grlffeth  without 
a  child  or  grandchild  before  the  death  of 
Llna,  the  life  tenant,  which  contingency  di- 
vested Amanda's  defeasible  vested  remain- 
der, left  the  petitioner  with  no  other  than 
that  of  a  tenant  per  autre  vie;  that  is,  for 
the  life  of  Llna. 

8;  This  being  the  extent  of  the  title  held 
by  the  petitioner,  what  force  1b  there  in  his 
claim  to  the  title  by  prescription?  Most 
clearly  none.  The  executor  held  no  greater 
estate  than  for  the  life  of  Llna,  the  life 
tenant,  though  his  investment  with  the  pow- 
er of  sale  extends  to  a  sale  of  the  fee,  if 
made  in  accordance  with  the  terms  and  con- 
ditions of  sale  authorized  by  the  power.    Civ. 


Code  1895,  (S  3191,  8171.  This  power,  of 
course,  does  not  enlarge  the  estate  with 
which  the  will  clothed  him.  See  Luquire  v. 
Lee,  121  Oa.  624,  628^  629,  49  S.  E.  834, 
where  these  legal  principles  are  fully  stated. 
It  could  have  made  no  difference  in  this 
case,  so  far  as  prescription  1b  concerned,  if 
the  executor  had  held  an  estate  in  fee.  In 
no  event  could  he  bring  an  action  for  pos- 
session of  the  land  against  the  petitioner 
who  holds  the  deed  of  the  life  tenant  trntU 
after  the  death  of  the  life  tenant  Lamar 
V.  Pearre,  82  Qa.  854  868,  9  8.  E.  1048,  14 
Am.  St.  Rep.  168;  Napier  v.  Anderson,  95 
Oa.  618, 628,  28  S.  B.  191;  Fleming  v.  Hughes, 
99  Oa.  444,  450.  27  S.  B.  971.  Neither  could 
the  heirs  of  the  testator  to  whom  the  whole 
estate  reverts  upon  the  death  of  Llna,  the 
life  tenant,  and  whose  right  of  possession 
therefore  only  accrues  at  that  time,  com- 
mence an  action  against  petitioner  for  pos- 
session of  the  land  until  after  the  death  of 
Llna,  the  life  tenant  It  follows  that,  as  the 
petitioner  could  not  be  ousted  by  these  par- 
ties during  the  life  of  Llna,  the  life  tenant, 
he,  of  course,  cannot  claim  title  by  prescrip- 
tion against  them  during  the  same  period 
of  time. 

What  has  been  said  above  as  to  the  de- 
murrer controls  the  case  as  to  the  verdict 
directed,  and  shows  that  the  direction  of 
a  verdict  in  favor  of  the  petitioner  against 
the  defendants  was  erroneous,  and  should 
be  set  aside. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

on  Ga.  842) 
WILLIAMS  V.  OIDDBNS  «t  aL 
(Supreme  Court  of  Georgia.    March  10,  1909.) 

1.  BOUNDABIES    ((    52*)  —  ADJITDICATION    BT 

Public    Axtthobitibs  —  Pboceedinos   bt 

p&ocbssionbbs. 

The  evidence  submitted  in  behalf  of  the  ap- 
plicants did  not  require  a  finding  that  the  prt>- 
cessioners  had  run  and  marked  a  line  between 
the  adjoining  lands  of  the  applicants  and  the 
protestant,  where  no  boundary  line  had  been 
previously  located  and  establiwed;  and  there- 
fore the  court  did  not  err  In  overruling  the  mo- 
tion of  the  protestant  to  dlsmisB  the  proceedings 
on  the  sround  that  the  procesaloners  had  run 
and  marked  a  new  line. 

[B3d.  Note.— For  other  cases,  see  Boundaiies, 
Cent  Dig.  (  267;   Dec.  DuTl  52.*] 

2.  BouNDABiBS  ((  62*)  —  Adjttdioation  bt 

PUBUO     AUTHOBITIBS   —   PBOOSEDIlfaS     BT 

Pboobssionbbs. 

"Where  actual  possesiion  has  been  had,  un- 
der a  claim  of  right,  for  more  than  seven  years, 
such  claim  shall  be  respected"  by  the  proce»- 
slonen  in  cases  of  disputed  land  lines,  "and 
the  lines  so  marked  as  not  to  interfere  with 
such  ^ssession."  CSv./  Code  1805,  (  8248.  The 
provisions  of  this  section  beins,  according  to 
some  of  the  evidence  submitted,  applicable  to 
the  case,  the  court  erred  in  instructmg  the  Jury 
as  follows:  "If  you  believe  from  the  evidence 
*  *  *  that  [the  protestant]  had  the  exclusive 
and  continuous  possession  of  this  property  to 
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the  line  which  he  claims,  and  that  it  is  the 
true  line,  for  seven  yean,  and  had  it  np  ontU 
this  line  was  mh  by  the  processioners,  then  the 
coort  charges  you  that  the  processioners  had  no 
right  to  interfere  with  that  line.  That  is  the 
simple  question  for  you  to  determine:  Which 
is  [the]  true  line?"  The  phrase  **and  that  it 
is  the  true  line"  was  erroneous,  as  it  qualified 
the  provisions  of  such  Ck>de  section. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  $  257;   Dec  Dig.  $  52.*] 

(Syllabus  by  the  CkKirt) 

Error  from  Superior  Court,  Berrien  Coun- 
ty: R.  6.  MltcheU,  Judge. 

Processioning  proceedings  between  G.  B. 
Williams  and  W.  P.  Giddens  and  others. 
From  the  Judgment,  Williams  brings  error. 
Reversed. 

Alexander  4c  Gterry,  for  plaintiff  in  error. 
Bnie  4c  Knight,  for  defendants  in  error. 


FISH,  C.  J.    Judgment  reversed. 
Justices  concur. 


AU  the 


032  Ga.  8S2) 

McCLABJBIN  v.  WILLIAMS  et  aL 
(Supreme  Court  of  (Georgia.    March  11,  1909.) 

L  LmrrATiON  of  Actions  (t  180*)— DsinTB- 

BER  Raising  Defense. 

Where  a  petition  shows  that  the  cause  of 
aedon  is  barred  by  the  statute  of  limitations, 
it  ia  subject  to  demurrer  on  this  ground.  Thorn- 
ton V.  Jackson,  129  Ga.  700,  69  S.  B.  905 ;  Lang 
V.  Camp  Phosphate  Co.,  113  Ga.  1011,  89  S. 
B.474. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Out  Dig.  H  670-675;    Dec  Dig.  $ 

2.  Appbai.   and   Ebbob   ((    854*)— Review— 

Reasons  fob  Decision. 

Where  a  demurrer  to  a  petition  contained 
general  and  special  grounds,  and  the  court  sus- 
tained "the  demurrer"  and  dismissed  the  peti- 
tion, there  is  no  presumption  that  the  ruling  was 
based  on  any  particular  ground  of  the  demurrer ; 
but  the  judgment  will  be  treated  as  sustaining 
the  entire  demurrer  upon  all  of  its  grounds,  and 
the  judgment  will  be  affirmed  if  the  petition  was 
properly  dismissed  for  any  reason  set  forth  in 
the  demurrer.  Gunn  v.  James,  120  Ga.  482, 
48  S.  £.  148 ;  Huggins  v.  Southeastern  Lime  & 
Cement  Co.,  121  Ga.  311,  48  S.  E.  933;  Kil- 
longh  V.  Siumions,  125  Ga.  101,  53  S.  E.  819. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ceat.  Dig.  (  3410;   Dec.  Dig.  {  854.*] 

8.  Pleading  (I  199*)  —  Dehttbbeb  —  Speoiai. 

DEMUBBEB— WAIVKB. 

Where  a  demurrer  containing  general  and 
spedal  grounds  states  therein  the  grounds  of  the 
general  demurrer  first,  there  is  no  merit  in  the 
exception  that  "the  grounds  of  special  demurrer 
could  not  follow  a  general  demurrer,  and  that 
the  judgment  of  the  court  sustaining  these 
pounds  following  the  general  demurrer  was  and 
is  error,  and  that  the  filing  of  a  general  demur- 
rer first  in  the  order  of  demurrers  by  defendant 
was  and  is  a  waiver  of  any  and  all  grounds  of 
special  demurrer.*' 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Dec  Dig.  f  199.»] 

1  lAMTIATION  OF  ACTIONS  ({  53*)— ACCOUNT- 
ING. 

.  The  administrator  of  the  deceased  owner  of 

a  Jadgment  brought  suit  against  the  executrix  of 
the  administrator  of  one  who,  as  attorney  for 


such  owner,  had  the  judgment  in  his  hands  for 
collection,  to  recover  the  amount  collected  bv 
such  executrix  on  the  judgment,  making  the  fol- 
lowing allegations:  The  attorney  obtained  such 
judgment  for  the  owner  in  1875,  and  died  with 
such  judgment  in  his  hands  for  collection.  The 
administrator  on  his  estate  was  appointed  in 
1883,  and  kept  the  judgment  in  life  until  his 
death.  The  defendant,  who  was  executrix  of  the 
administrator  of  the  attorney,  undertook  the 
collection  of  such  judgment,  and  received  the 
proceeds  of  the  collection  thereof  in  September, 
1896.  The  owner  was  dead  when  the  collection 
was  made.  His  heirs  at  law  had  heard  that 
the  debt  was  discharged  in  bankruptcy  proceed- 
ings, but  were  ifl(norant  of  the  fact  that  any 
property  was  subject  to  the  judgment,  and  did 
not  know  of  the  collection  until  about  six 
months  before  this  suit  was  brought  Soon  after 
thev  knew  of  the  collection  by  the  defendant,  the 
plaintiff  was  appointed  administrator  of  the  de- 
ceased owner  of  the  judgment,  and  brought  this 
suit,  which  was  filed  on  the  19th  day  of  Octo- 
ber, 1907,  against  the  defendant  as  an  individual 
and  as  executrix  to  recover  the  amount  she  re- 
ceived in  the  collection  of  the  judgment.  HeZd, 
that  the  cause  of  action  was  barred  by  the  stat- 
ute of  limitations,  and  the  court  committed 
no  error  in  dismissing  the  petition  on  demurrer. 
[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  |  53.*] 

5.  Otheb  Gbounds  or  DEinTBBEB  Not  Oon- 

BIDEBED. 

In  view  of  the  ruling  above  made,  it  is 
unnecessary  to  conuder  the  other  grounds  of 
the  demurrer. 
(Syllabus  by  the  €k>urt.) 

Error  from  Superior  Court,  Gobb  Gonnty; 
Geo.  F.  Gober,  Judge. 

Action  between  M.  G.  McClaren,  adminis- 
tratrix, and  M.  K.  WiUlams,  executrix,  and 
others.  From  the  Judgment,  McClaren  brings 
error.    Affirmed. 

EL  B.  Mobs  and  Griffin  &  Attaway,  for 
plaintiff  in  error.  J.  J.  Northcutt,  for  de- 
fendants In  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(£82  Ga.  m) 

WIMilAMS  V.  GARBUTT  LUMBER  (X). 

(Supreme  Court  of  Georgia.    Feb.  26,  1909.) 

1.  Masteb  and  Sebvant  («  256,  259,  261*)— 
INJUBIES  TO  Sebvant— Petition  — SuEFi- 

CIENCT. 

In  a  suit  by  a  servant  against  a  master  for 
a  personal  injurv  resulting  from  a  log  which 
was  being  loaded  on  a  tram  car  slipping  and 
rolling  against  him,  the  petition  alleged  in  sub- 
stance as  follows:  The  injury  resulted  from 
the  condition  of  a  cant  hook  which  was  being 
used  by  a  fellow  servant,  and  which  was  so 
worn  at  the  point  of  the  hook  and  at  the  place 
where  it  joined  the  handle  that  it  would  not 
hold  the  log.  Plaintiff  was  without  fault,  and 
he  was  not  injured  by  any  negligence  of  his 
fellow  servant,  but  by  reason  of  negligence  of 
the  master  in  furnishing  a  defective  and  unsafe 
cant  hook  to  the  fellow  servant  of  plaintiff,  and 
in  not  inspecting  it  The  plaintiff  and  his  fel- 
low servant  were  principally  engaged  in  cut- 
ting logs,  and  were  called  to  assist  in  loading 
only  when  necessary.  The  cant  hooks  were 
all  carried  on  the  log  train  and  kept  there  or 
at  the  mill,  at  a  distance  of  several  miles  from 


*  otlier  csMS  see 
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the  place  where  the  plaintiff  and  his  fellow 
aeryant  were  cutting  logs.  They  were  engaged 
In  a  different  department  of  the  work  from 
that  to  which  was  intmeted  the  furnishing  and 
taking  care  of  cant  hooks.  The  defect  conld 
only  be  discoyered  by  inspection.  The  hook  was 
not  regularly  used  by  or  kept  in  the  custody  of 
the  fellow  servant.  Neither  the  plaintiff  nor  the 
fellow  servant  knew  of  the  defective  condition 
of  the  tool,  and  they  had  no  opportunity  to 
know  of  it,  as  they  woald  be  called  to  wnere 
the  cant  hooks  were,  and  would  take  any  hook 
accessible,  and  immediately  proceed  to  loading 
logs,  having  neither  time  nor  opportunity  for 
inspection.  The  fellow  servant  was  only  16 
years  of  age,  and  had  not  reached  such  years  of 
discretion  as  to  be  trusted  with  such  a  tool, 
unless  it  had  been  inspected  or  he  had  been 
warned  of  the  danger.  The  master  knew,  or 
by  the  exercise  of  ordinary  care  ought  to  have 
known,  of  the  unsafe  condition  of  the  tool. 
Held^  that  the  petition  was  not  subject  to  gen- 
eral demurrer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  809,  837,  840;  Dec.  Dig. 
(S  256,  259,  261.^] 

2.  Master  and  Sebvawt  (§§  101,  124*)— In- 
JUBIBS    TO    Sebv AWT— Petition  —  Suffi- 

OIENOT. 

The  other  grounds  of  the  demurrer  did 
not  authorized  the  dismissal  of  the  case. 

[E5d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  171,  180,  235;  Dec.  Dig. 
S§  101,  124.»)  I        ..        . 

(Syllabus  by  the  Court) 

8.  WoBDS   AND   Phbases— "Flogoino   EUh- 

MEB." 

A  "flogging  hammer"  is  a  small  sledge  ham- 
mer used  for  striking  a  large  cold-chisel  in 
chipping  castings. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty; W.  V.  Whipple,  Judge. 

Personal  Injury  action  by  S.  P.  Williams 
against  the  Garbutt  Lumber  Company,  Judg- 
ment for  defendant  sustaining  a  demurrer 
to  the  amended  petition,  and  plaintiff  brings 
error.    Reversed. 

S.  P.  Williams  brought  suit  against  the 
Garbutt  Lumber  Company,  alleging,  in  sub- 
stance, as  follows:  On  March  23,  190G,  the 
plaintiff  was  in  the  employment  of  the  de- 
fendant, his  duties  being  to  cut  logs  which 
were  to  be  used  at  the  sawmill  of  defendant, 
and  which  It  was  customary  to  transport  by 
hauling  them  to  the  defendant  company's 
tram  road,  and  loading  them  on  trucks  which 
were  drawn  by  a  steam  engine.  The  loading 
of  the  logs  would  sometimes  require  the 
work  of  more  men  than  were  engaged  on  the 
cars  or  trucks,  and  It  was  a  part  of  the  plain- 
tilTs  duties,  whenever  called  upon  to  do  so, 
to  leave  his  business  of  sawing  logs,  and  as- 
sist in  loading  them  for  transportation.  He 
was  subject  to  the  orders  of  the  woodman 
of  tbe  defendant  in  this  respect  The  usual 
method  employed  for  getting  the  logs  on  the 
trucks  was  this:  The  logs  would  be  hauled 
up  and  placed  upon  skids,  and,  when  ready 
to  be  loaded  upon  trucks,  laborers  would 
slide  or  push  the  logs  along  these  skids  on 
what  were  called  *'Jumper8,"  which  were 
other  logs  or  timber  running  from  the  skids 


in  an  inclined  direction  upward  to  about  the 
level  of  the  top  of  the  trucks.    A  long  chain 
would  be  put  around  the  logs,  and  mules 
would  be  hitched  to  It,  and  by  driving  the 
mules  forward  tiie  logs  would  be  pulled  up 
the    inclined   plane  and  carded   upon   the 
trucks  of  the  logging  train.    Wnile  they  were 
thus  being  loaded,  it  was  necessary  that  the 
logs  should  be  handled   by  laborers  using 
"cant  hooks'*   for   the   purpose  of   turning 
them,  holding  them  in  proper  position,  and 
otherwise  working  with  them  to  get  them 
upon  the  trucks.     On  the  date  named  the 
plaintiff  and  other,  laborers  were  called  to  as- 
sist in  loading  logs  In  the  manner  mentioned. 
They  proceeded  to  do  the  loading  in  the  usu- 
al way.    Nick  Williams,  who  was  a  laborer 
of  the  same  kind  as  tbe  plaintiff  and  engaged 
in  the  same  work,  was  assisting  in  carrying 
the  logs  up  the  "Jumpers"  in  the  manner  de- 
scribed.   Plaintiff,  having  aided  him  in  get- 
ting the  logs  started  up  the  "Jumpers"  to- 
ward the  trucks,  turned  for  tbe  purpose  of 
starting  the  next  log,  as  was  necessary  and 
proper  to  be  done,  in  order  to  load  the  logs 
quickly,  as  it  was  their  duty  to  do.     Nick 
Williams  placed  the  cant  book  which  he  had 
under  one  end  of  the  log  which  was  then  on 
its  way  up  the  "Jumpers,"  for  the  purpose  of 
keeping  it  from  slipping  back.    This  was  the 
proper  way  to  do  in  carrying  out  that  work. 
The  cant  hook  which  Nick  Williams   was 
using  was  defective;   the  wooden  part  of  it 
being  so  badly  worn  that  the  metal  hook 
would    not    hold    properly.     By    reason    of 
such  defective  condition  the  pressure  of  the 
log  upon  the  cant  hook  caused  it  to  slip  out 
of  place  and  fail  to  hold  the  log  as  it  should 
have  done,  and  would  have  done  save  for 
the  defendant.    This  caused  the  log  to  slip 
or  roll  down  the  "Jumper,"  near  which  the 
plaintiff  was  standing,  engaged  in  his  duty 
of  bringing  forward  the  next  log.    The  log 
thus  sliding  or  rolling  struck  the  plaintiff  on 
the  leg,  breaking  it  and  causing  a  serious 
injury  (which  was  described).     It  was  the 
duty  of  the  defendant  to  furnish  to  its  labor- 
ers safe  tools  and  appliances  for  their  work, 
and  it  was  negligent  In  furnishing  a  defect- 
ive cant  hook  for  that  purpose.    This  duty 
rested  upon  the  defendant  corporation,  and 
the  failure  to  discharge  it  was  not  due  to  any 
fault  on  the  part  of  the  plaintiff  or  any  fel- 
low servant    Plaintiff  was  not  negligent,  but 
used  all  reasonable  care  and  diligence  in  tbe 
performance  of  his  duty,  and  the  injury  was 
not  due  to  the  negligence  of  any  fellow  serv* 
ant 

By  amendment  it  was  alleged,  in  sub- 
stance, as  follows:  The  cant  hook  used  by 
Nick  Williams  had  become  from  long  use 
somewhat  worn  at  the  point  and  was  not 
sharp  enough  to  catch  and  hold  the  log  upon 
which  it  was  being  used.  The  defects  In  it 
as  set  out  here  and  in  the  original  petition 
were  not  perceptible  unless  closely  examined. 


•For  other  casei  see  eame  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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and,  it  being  kept  in  the  custody  of  tlie  Oar- 
butt  Lumber  Company,  and  not  being  regu- 
larly used  or  kept  by  Nick  Williams,  he  had 
DO  occasion  to  inspect  or  examine  it  carefully. 
In  fact,  he  did  not  do  so,  but  took  it  and 
proceeded  immediately  to  use  It,  relying  up- 
on it,  thus  furnished  to  him,  as  being  in 
proper  and  safe  condition  for  the  work  to  be 
done.  At  the  time  of  the  injury  to  the  plain- 
tiff Nick  Williams  was  a  boy  about  16  years 
of  age,  and,  while  physically  able  to  perform 
the  portion  of  the  work  expected  of  him,  he 
bad  not  reached  the  age  of  discretion  and 
judgment  at  which  it  was  proper  to  intrust 
him  with  the  use  of  such  a  tool  as  a  cant 
hook,  unless  it  was  carefully  examined  and 
Inspected  by  the  Garbutt  Lumber  Company 
or  its  agent  employed  for  that  purpose  to  see 
that  the  cant  hook  was  a  safe  one  for  the 
work  to  be  done  with  It;  or  unless  the  atten- 
tion of  Nick  Williams  w;a8  specially  called  to 
the  danger  of  handling  and  using  a  cant 
hook  that  might  not  be  in  a  perfect  condi- 
tion. The  cant  hooks  used  by  the  labor- 
ers were  all  carried  on  the  logging  train  of 
the  defendant,  and  were  kept  there  at  the 
mill,  at  a  distance  of  seyeral  miles  from 
the  point  where  the  plaintiff  and  Nick  Wil- 
liams were  engaged  in  cutting  logs.  Nick 
Williams  and  the  plaintiff  were  engaged  in 
an  entirely  different  department  of  work 
from  that  to  which  was  intrusted  the  fur- 
nishing and  taking  care  of  the  cant  hooks. 
Nick  Williams  did  not  know  of  the  defective 
condition  of  the  cant  hook  used  by  him,  nor 
did  the  plaintiff.  When  it  became  neces- 
saiy  to  load  the  logging  train,  the  plaintiff, 
Nick  Williams,  and  other  laborers,  would 
leave  their  axes  with  which  they  were  cut- 
ting logs  and  go  to  the  logging  train,  where 
each  laborer  would  take  for  his  use  any 
cant  hook  accessible;  no  particular  one  being 
assigned  to  any  laborer.  Immediately  upon 
taking  up  the  cant  hooks,  the  plaintiff  and 
other  laborers  would  load  the  logs  as  they 
did  on  this  occasion.  Therefore  they  had  no 
time  or  opportunity  to  inspect  the  cant  hooks. 
Neither  the  plaintiff  nor  Nick  Williams  had 
a  reasonable  opportunity  to  know  of  the  un- 
safe condition  of  the  cant  hook;  but  the  Gar- 
butt  Lnmber  Company  did  have  knowledge 
of  its  unsafe  condition,  or  ought  to  have  had 
by  the  exercise  of  ordinary  diligence. 

The  defendant  demurred  to  the  petition  as 
amended,  the  court  sustained  the  demurrer, 
and  the  plaintiff  excepted. 

Haygood  &  Outts,  tor  plaintiff  In  error. 
Hal  Lawaon,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  general  rule  requires  a  master 
to  use  ordinary  diligence  to  furnish  his  serv- 
ant with  appliances  reasonably  suited  for  the 
use  for  which  they  are  intended,  and  to  use 
like  diligence  in  inspecting  and  keeping  them 
in  proper  condition  for  use.  To  this  general 
rule  some  courts  of  other  states  have  de- 


clared that  there  exists  what  has  been  de* 
nominated  an  exception  as  to  "simple  tools.** 
The  basis  on  which  this  has  been  placed  by 
some  of  the  courts  is  that  where  a  tool  or  in- 
strumentality is  so  entirely  simple  in  Its  na- 
ture and  character  that  its  condition  can  be 
seen  at  a  glance,  or  that  one  who  uses  it  has 
as  good  an  opportunity  as  the  master  for 
knowing  its  condition,  the  servant  cannot 
recover  on  the  ground  that  the  master  did 
not  inspect  it  In  some  of  the  decisions  there 
is  a  broad  announcement  that  the  master  Is 
under  no  duty  to  inspect  such  simple  toola 
It  will  be  found,  however,  that  in  most  of  the 
cases  where  this  rule  or  exception  was  ap* 
plied  the  controversy  was  between  the  master 
and  the  servant  to  whom  he  furnished  the 
tool,  and  where  the  defect  and  danger  were 
so  apparent  that  the  servant  was  guilty  of 
negligence  in  using  the  tool,  or  where  he 
knew  of  its  condition,  or  had  equal  oppor- 
tunity with  the  master  for  knowing  it  The 
apparent  hardship  of  holding  the  master  to 
a  high  degree  of  diligence  relatively  to  his 
servant  in  regard  to  inspecting  very  simple 
things,  the  condition  of  which  must  be  patent 
to  the  person  using  them,  appears  also  to 
have  had  weight  in  some  instances.  Thus 
in  the  case  of  Martin  v.  Highland  Park  Mfg. 
Co.,  128  N.  C.  264,  38  «.  B.  876,  83  Am.  St 
Rep.  671,  where  an  injury  occurred  from  a 
fragment  of  steel  which  flew  off  from  a  ham- 
mer tliat  was  being  used  to  drive  a  new  key 
into  a  shaft  it  was  said:  "Well,  then,  if 
defendant  furnished  its  employes  with  tools 
known  to  it  to  be  defective,  or  by  ordinary 
care  and  inspection  could  have  known  of 
such  defects,  and  the  injury  was  caused  by 
reason  of  such  defects,  then  there  would 
have  been  evidence  of  negligence  to  be  sub- 
mitted to  the  jury.  But  was  there  any  ap- 
parent defect  in  the  hammer?  Or  was  there 
a  defect  known  to  the  defendant  or  its  agent? 
Or  was  the  hammer  used  in  a  negligent  care- 
less, or  unworkmanlike  manner?  If  such 
state  of  facts  existed,  the  plaintiff  failed  to 
offer  any  evidence  to  prove  it"  And,  after 
referring  to  whether  the  hammer  was  prop- 
erly tempered  or  not  It  was  added:  "Surely, 
it  cannot  be  seriously  contemplated  that  ev« 
ery  employer  is  responsible  for  injuries  oc- 
curring from  improperly  tempered  axes,  hoes, 
scythes,  trace  chains,  lap  links,  bridle  bits, 
etc.,  the  imperfection  of  which  could  not  be 
known  till  used,  or  for  defective  whiffle-trees, 
ax  helves,  hoe  handles,  hand  spikes,  plow 
lines,  and  such  like  (the  defects  of  which 
would  be  first  discovered  by  the  party  using 
them),  unless  the  employer  is  shown  to  have 
had  knowledge  of  such  defects.  If  such  be 
the  rules  of  law,  then  the  contentment  of  the 
farmer  must  give  place  to  anxiety  and  dread 
lest  injury,  resulting  to  a  servant  from  a 
splintered  hoe  helve  or  hand  spike,  defective 
bridle  bit  whiffle-tree,  or  plow  line,  et  Id 
simile,  may  at  any  time  occur,  and  sweep 
from  him  his  farm  and  belongings  in  com- 
pensation of  the  damage  done.    To  the  same 
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experience  would  the  contractor  expect  to 
be  subjected  should  a  defective  nail,  while 
being  driven  by  one  of  his  carpenters,  break 
and  do  Injury.  To  this  doctrine  we  cannot 
subscribe."  It  was  accordingly  held  that  the 
mere  occurrence  of  the  Injury  was  not  suffi- 
cient to  raise  a  presumption  of  negligence; 
It  being  stated  that  '*ln  the  case  at  bar  there 
was  no  evidence  that  any  defect  In  the  ham- 
mer was  known  to  exist  either  by  the  plain- 
tiff or  the  defendant,  nor  Is  there  any  evi- 
dence to  show  that  Its  condition  was  such 
as.  to  Incite  an  Inquiry  or  suspicion." 

The  Supreme  Ck)urt  of  Wisconsin,  In  Stork 
V.  Stolper  Cooperage  Co.,  127  Wis.  318,  106 
N.  W.  841,  discussed  the  basis  of  what  Is 
called  the  "simple  tool*'  exception,  as  follows: 
"It  may  be  conceded  that,  generally  speak- 
ing, a  monkey  wrench  Is  In  such  category; 
and  the  rule  of  law  Is  well  established  In 
this  state  and  elsewhere  that  In  case  of  such 
simple  tools  no  liability  rests  on  the  master 
for  the  ordinary  perils  resulting  from  their 
use,  nor  for  those  latent  and  usual  defects 
or  weaknesses  which,  by  reason  of  the  com- 
mon, usual  character  of  the  appliances,  are 
presumed  to  be  known  to  all  men  alike.  This 
exception  from  liability  is,  we  believe,  In  all 
cases  based  upon  the  condition  that  the  de- 
fect and  peril  are  such  that  no  superiority 
of  knowledge  In  the  master  over  the  employ^ 
exists  or  can  be  presumed  [dtlng  authorities]. 
Another  qualification  of  the  master's  liability 
indulged  In  case  of  such  simple  tools  and  ap- 
pliances Is  exemption  from  a  duty  to  inspect 
to  ascertain  the  development  of  defects  or 
disrepair  In  the  course  of  their  use,  based 
also  upon  the  assumption  that  such  condi- 
tions are  as  much  within  the  observation  of 
the  employee  as  of  the  master.  If  not  more  so 
[citing  authorities].  While  these  rules  re- 
sult practically  In  a  relaxation  of  the  master's 
duty  and  liability  in  the  case  of  such  simple 
tools^  they  are  not  at  all  in  denial  of  the 
general  underlying  principle  of  the  law  of 
negligence  that  one  who  knowingly  exposes 
another  to  a  likelihood  of  Injury  is  liable 
therefor,  in  the  absence  of  consent  by  such 
other  or  of  contributory  negligence.  AS  stat- 
ed above,  the  relaxation  of  the  master's  duty 
and  liability  rests  on  the  assumed  equality 
of  knowledge  and  ability  to  discover  the  de- 
fect complained  of.  It  can  have  no  applica- 
tion to  a  defect  of  which  the  master  is  actu- 
ally cognizant,  and  which,  as  a  reasonable 
man,  he  should  appreciate  is  likely  to  result 
in  Injury  to  one  using  the  implement  as  it  Is 
likely  to  be  used,  and  which  is  neither  known 
to  the  employ^  nor  of  such  a  character  as  to 
be  obvious  to  that  observation  which  may 
be  expected  to  accompany  its  use." 

In  a  note  to  Vanderpool  v.  Partridge,  13 
li.  R.  A.  (N.  S.)  668,  is  collected  a  number  of 
cases  on  the  subject.  The  annotator  makes 
the  following  general  observation:  **The  rule 
of  respondeat  superior  rests  upon  the  assump- 
tion that  the  employer  has  a  better  and  more 
comprehensive  knowledge  than  the  employe^ 


and  therefore  ceases  to  be  applicable  where 
the  employe's  means  of  knowledge  of  the  dan- 
ger to  be  Incurred  is  equal  to  that  of  the 
employer.    Such  is  the  case  where  the  instru- 
ment or  tool,  the  defect  In  which  is  the 
cause  of  the  injury,  is  of  so  simple  a  charac- 
ter that  a  person  accustomed  to  its  use  can- 
not  fail   to    appreciate   the   risks   incident 
thereto.    The  mere  simplicity  of  a  tool,  as 
is  apparent  u];)on  consideration  of  the  basis 
al>ove  stated  of  the  rule  of  respondeat  su- 
perior, will  not  exempt  the  master  from  all 
care,  or  relieve  him  from  liability  under  all 
circumstances ;  but  the  capacity,  intelligence, 
and  experience  of  the  servant,  the  character 
of  the  defects,  his  opportunity  for  detecting 
them,   his  situation  and  the  circumstances 
calculated  to  withdraw  his  attention  from 
them,  as  well  as  the  fact  that  the  servant 
has  a  right  to  rely  upon  the  master  to  pro- 
tect him  from  danger  and  injury,  and  in  se- 
lecting the  agent  from  which  it  may  arise, 
are   factors   of   varying   Importance,   which 
must  also  be  taken  into  account    The  man- 
ner In  which  they  operate  will  be  further 
considered  in  connection  with  the  various 
iDstnunentalitles  Involved."    And  see  1  La- 
batt  on  Master  &  Ser.  (  154.     In  Chicago* 
Kan.  &  Western  Ry.  Co.  v.  Blevlns,  46  Kan. 
370,  26  Pac.  687,  an  employ^  of  a  rail  way- 
company  who  was  working  on  a  bridge  was 
thrown  off  his  balance,  and  Injured  by  the 
fall.    He  claimed  that  this  was  caused  by  the 
rebound  of  a  maul  which  he  was  using,  and 
that  this  resulted  from  the  unsafe  and  dan- 
gerous condition  of  the  tool  furnished  him 
by  the  company,  in  that  it  had  a  cracked 
and  crooked  handle,  and  had  become  so  bad- 
ly battered  and  worn  that  it  was  uneven  on 
the  surface,  which  caused  it  to  glance  and 
rebound  in  such  a  way  as  to  jerk  him  over 
and  off  his  balance.    The  jury  found  In  fa- 
vor of  the  plaintiff.    The  case  was  carried 
to  the  Supreme  Court,  where  the  judgment 
was  affirmed.    That  court  held  that  the  ques- 
tion of  liability  of  the  company  depended  up- 
on whether  its  agents  were  negligent  In  fur- 
nishing an  unsafe  tool  to  the  employ^,  or 
whether  he  was  guilty  of  contributory  negli- 
gence, and  that  what  might  be  held  ordinary 
care  on  the  part  of  an  employ^  under  some 
circumstances  might  not  be  sufficient  under 
others.    It  was  said :  *'So,  in  this  case,  while 
there  does  not  seem  to  have  been  a  great  de- 
gree of  care  exercised  by  Blevlns  (the  plain- 
tiff), yet,  when  we  consider  that  the  maul 
was  handed  him  by  the  representative  of  the 
railroad  company,  which  gave  him  a  right  to 
suppose  it  was  safe,  that  he  was  in  a  high 
and  dangerous  position,  which  limited  his  op- 
portunities for  the  inspection  of  the  maul, 
and  that  the  work  at  the  time  was  being 
rushed,  so  that  he  was  hurried  and  his  op- 
portunity for  inspection  of  the  maul  thus  in- 
terfered with,  we  do  not  care  to  say  he  did 
not  exercise   ordinary  care   under   the  cir- 
cumstances."    It  would  seem  that  an  ordi- 
nary maul  was  a  simple  kind  of  tool,  and 
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that  Its  battered  oonditioii  could  be  easily 
Been,  but  the  circumstances  under  which  It 
was  famished  and  the  situation  and  sur- 
roundings were  such  as  to  leave  the  question 
of  the  diligence  or  negligence  of  the  re- 
q)ectlTe  parties  to  be  determined  by  the 
jury.  What  ordinary  care  requires  a  master 
to  do  In  reference  to  a  tool  or  instrum^itall- 
ty  may  be  affected  by  the  character  of  such 
tool  or  Instrument ;  and  so  the  simplicity  of 
a  tool  and  the  obviousness  of  Its  condition 
may  affect  the  servant  In  his  use  of  It,  and 
bear  upon  the  question  of  diligence  or  neg- 
ligence on  his  part  But  the  master  Is  bound 
to  use  ordinary  care;  and  If,  under  the 
drcumstances  of  the  particular  case.  It  ap- 
pears that  he  has  not  done  so,  he  will  not  be 
freed  from  liability  If  the  other  elements 
necessary  to  a  recovery  by  the  servant  exist. 
In  most  of  the  cases  Involving  the  matter  of 
the  simplicity  of  the  tool  used  the  question 
arose,  tinder  the  evidence,  as  to  whether  the 
facts  were  such  as  to  show  a  want  of  dili- 
gence on  the  part  of  the  master,  or  negli- 
gence on  the  part  of  the  servant,  or  equal 
opportunity  for  knowledge  on  the  part  of 
both.  In  a  smaller  number  the  sufficiency  of 
the  pleadings ,  was  Involvea.  In  nearly  all 
of  the  adjudications  where  the  slmple-tooI 
idea  was  considered,  the  question  arose  be- 
tween the  master  and  the  servant  to  whom 
he  furnished  the  tool  for  use,  and  not  be- 
tween the  master  and  another  servant  who 
was  Injured  by  the  breaking  of  the  tool  or 
Its  defective  condition  while  being  handled 
by  the  servant  to  whom  it  was  furnished. 
In  a  few  cases  another  servant  was  injured. 
The  difference  between  the  two  does  not 
seem  to  have  been  very  carefully  considered 
or  discussed,  but  among  the  adjudicated 
cases,  bearing  on  that  subject  there  is  con- 
flict In  Michigan  no  distinction  appears  to 
have  been  made  between  the  servant  who 
used  the  tool  and  a  fellow  servant,  where 
both  were  working  together  in  making  holes 
through  a  section  of  boiler  iron.  Rawley  v. 
CoUiau,  90  Mich.  31,  61  N.  W.  350.  And  In 
a  Minnesota  case  the  injured  employe  was  at 
work  with  another  In  cutting  bolts  from  a 
rod  of  iron,  and  a  piece  of  steel  flew  from  the 
hammer  In  the  hands  of  the  other  employ^, 
causing  the  Injury.  Koschman  v.  Ash,  98 
Minn.  812,  108  N.  W.  614,  116  Am.  St  Rep. 
373.  On  the  other  hand,  in  Campbell  v.  Gil- 
lespie Co.,  69  N.  J.  Law,  279,  55  Atl.  276, 
it  was  declared  that,  "when  the  defect  in 
the  tool  taken  by  the  servant  is  obvious, 
the  servant  who  takes  it,  although  It  is  the 
only  one  on  the  premises,  assumes  the  obvious 
risk  of  danger  to  himself,  but  he  cannot  as- 
sume an  obvious  risk  in  such  case  for  a  fellow 
servant  who  does  not  know  of  the  danger." 
The  case  is  cited,  however,  by  the  same  court 
in  a  later  decision  where  a  somewhat  broad 
view  was  announced.  Demato  v.  Hudson  Oo. 
Gas  Co.  (N.  J.  Err.  &  App.)  67  Atl.  2a'  But 
there  the  employ^  injured  was  the  same  one 
who  used  the  tool.     In  L.  &  N.  R.  Oo.  v. 


Roberts  (Ky.)  70  S.  W.  833,  it  was  said: 
•*In  this  case  it  was  not  shown  that  It  was 
appellee*s  duty  to  handle  the  implement 
found  by  the  Jury  to  have  been  defective; 
that  Is,  the  spike  maul.  Therefore  the 
question  of  his  opportunity  to  know  its  con- 
dition does  not  appear  to  have  been  relevant 
to  this  cause,  because,  at  the  outset,  his 
opportunity  for  knowing  would  not  be  car- 
ried further  than  an  examination  of  those 
tools  with  which  he  himself  was  required 
to  work."  In  De  La  Vergne  Ref.  Mach.  Co. 
V.  Stahl,  24  Tex.  Qv.  App.  471,  60  S.  W. 
319,  In  an  action  by  an  employ^  for  an  Injury 
caused  by  a  piece  of  steel  flying  off  from  a 
rivet  hammer,  the  defendant  requested  the 
court  to  charge  that  as  it  was  shown  that 
such  hammers  were  of  the  best  make,  and  it 
was  agreed  that  they  had  to  be  highly  tem- 
pered, and  were  on  that  account  necessarily 
to  some  degree  brittle  and  liable  to  chip  off, 
the  plaintiff  had  assumed  the  risk  of  being 
injured  by  such  chipping  off.  The  evidence 
showed  that  the  hammer  had  become  crack- 
ed from  use,  and  was  more  liable  in  that 
condition  to  chip  off  than  when  new.  It  was 
held  that  there  was  no  error  in  refusing 
the  request  "Nor  was  it  error,  under  sucl: 
state  of  facts,  for  the  charge  to  submit  the 
question  as  to  whether  or  not  defendant  had 
used  ordinary  care  in  furnishing  safe  rivet 
hammers  for  the  purpose  for  which  they 
were  being  used.  Where  plaintiff's  part  of 
the  work  was  merely  to  hold  the  rivet  ham- 
mer while  it  was  being  used  by  another  em- 
ploy6^  and  he  had  been  engaged  at  such  work 
only  a  few  days,  and  there  was  testimony 
that  he  knew  nothing  about  the  condition  of 
the  hammer,  it  was  for  the  Jury  to  deter- 
mine whether  he  knew,  or  was  negligent  in 
not  knowing  the  danger,  although  the  crack- 
ed condition  of  the  hammer  was  apparent 
on  a  casual  examination." 

While  in  a  number  of  cases,  in  dealing  with 
the  particular  facts  Involved,  it  has  been  held 
that  the  tool  then  being  used  (such  as  a 
stick  with  which  to  push  cars,  an  ordinary 
hammer,  or  the  like)  was  so  simple  in  its 
character  that  the  servant  had  at  least  equal 
opportunity  with  the  master  for  observing  it, 
and  that  he  was  at  fault  for  not  doing  so,  or 
that  the  master  could  not  be  charged  with 
negligence  as  a  matter  of  law  for  not  inspect- 
ing it,  and  that,  therefore,  in  such  cases 
there  could  be  no  recovery,  no  arbitrary  and 
invariable  rule  can  be  laid  down  by  which  It 
can  be  declared  that  a  master  is  relieved 
from  the  duty  of  Inspecting  certain  specified 
tools,  regardless  of  the  circumstances  of  the 
case.  Nor  can  a  court  well  undertake  to 
make  a  catalogue  of  tools  by  name,  and  say 
that  as  to  injuries  caused  by  them  there  shall 
be  an  arbitrary  exemption  from  liability  on 
the  part  of  the  master.  At  last  the  duty  of 
the  master  must  necessarily  to  some  extent 
depend,  not  merely  upon  the  name  of  the 
tool,  but  also  the  circumstances  under  which 
it  is  furnished  or  kept  for  use  and  under 
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which  it  is  ased.  The  anderlying  principle, 
rather  than  the  name  of  the  tool,  is  the  im- 
portant matter.  An  illustration  of  this  may 
be  seen  in  the  fact  that  a  hammer  has  some- 
times been  referred  to  as  falling  within  the 
simple-tool  exception,  and  yet  a  "flogging 
hammer,"  which  is  a  small  sledge  hammer 
used  for  striking  a  large  cold-chisel  in  chip- 
ping castings,  was  differentiated  from  it  See 
Vant  Hul  v.  Great  Northern  Ry.  Co.,  90 
Minn.  329,  96  N.  W.  789;  Morris  v.  Eastern 
Ry.  Co.,  88  Minn.  112,  92  N.  W.  535;  Kosch- 
man  v.  Ash,  98  Minn.  312,  108  N.  W.  514,  116 
Am.  St.  Rep.  373,  supra.  In  the  Eoschman 
Case  the  Vant  Hul  Case  was  also  distinguish- 
ed from  that  then  under  consideration,  be- 
cause "the  defendant  not  only  manufactured 
the  hammers,  but  Icept  them  in  a  room  fenced 
oH  for  the  purpose,  and  provided  a  tool  in- 
spector, whose  duty  it  was,  on  the  applica- 
tion of  the  workman,  to  hand  out  the  tool  for 
the  particular  purpose."  In  the  Morris  Case, 
too,  it  was  alleged  that  there  was  a  defect 
in  the  making  of  the  tool ;  the  defendant  be- 
ing also  the  manufacturer.  In  Banks  v. 
Schofield's  Sons  Co.,  126  6a.  667,  55  S.  E.  939, 
a  piece  of  steel  flew  from  the  end  of  a  chisel 
which  an  employ^  was  using  in  dressing  or 
cliipping  the  iron  on  the  truck  frame  of  an 
engine.  It  was  held  that,  under  the  facts  of 
the  case  as  set  out  in  the  plaintiff's  petition, 
the  servant  was  not  entitled  to  recover  from 
the  master  damages  on  account  of  the  in- 
jury so  caused.  The  law  in  reference  to  the 
duty  of  a  master  in  furnishing  machinery  to 
his  servant,  and  the  duty  of  the' servant  in 
regard  thereto,  as  codified  (Civ.  Code  1895, 
IS  2611,  2612),  and  the  declaration  there 
made,  that,  in  a  suit  by  a  servant  against 
the  master  for  an  injury  arising  from  a  de- 
fect in  a  machine,  "it  must  appear  that  the 
master  knew  or  ought  to  have  known 
•  •  •  of  the  defect  or  danger  in  the  ma- 
chinery supplied,  and  it  must  also  appear 
that  the  servant  injured  did  not  know  and 
liad  not  equal  means  of  knowing  such  facts, 
and  by  the  exercise  of  ordinary  care  could 
not  have  known  thereof,"  were  treated  as  ap- 
plicable in  principle  to  the  case  then  under 
consideration.  It  was  said  that :  "The  plain- 
tiflTs  petition  is  fatally  defective  in  three 
particulars :  It  fails  to  show  that  he  did  not 
know  of  the  condition  of  the  chisel  before 
he  was  injured  by  its  use ;  it  shows  that  his 
means  of  knowing  Its  condition  were  as  good 
as  those  of  the  defendant;  and  it  is  appar- 
ent that  by  the  use  of  ordinary  care  he 
could  have  known  its  condition."  In  this 
state,  also,  the  character  of  the  duties  per- 
formed, whether  the  nonassignable  duties  of 
•the  master  or  not,  has  been  adopted  as  the 
test  of  whether  one  is  a  fellow  servant  of  an 
injured  employ §,  rather  than  the  grade  of 
ranks  of  the  servants  respectively.  Moore 
V.  Dublin  Cotton  Mills,  127  Ga.  610,  56  S.  E. 
839,  10  L.  R.  A.  (N.  S.)  772. 
We  do  not  find  it  necessary  in  this  state 


to  adopt  any  arbitrary  rule  as  to  tools  bear- 
ing certain  names  or  described  somewhat  in- 
definitely as  "simple  tools."  If  what  is  call- 
ed the  "simple-tool  rule"  is  based  on  the 
principle  of  equality  or  superiority  of  op- 
portunity for  knowledge  on  the  part  of  a 
servant,  that  principle  forms  a  part  of  the 
test  applied  by  our  Civ.  Code  1895  (sections 
2611,  2612)  in  a  suit  against  a  master  by  a 
servant  for  an  injury  claimed  to  have  arisen 
from  the  negligence  of  the  master  in  failing 
to  comply  with  the  duties  imposed  on  him  in 
regard  to  machinery,  and  which,  as  already 
seen,  has  been  held  to  apply  in  princi];^e  to 
cases  arising  from  defective  tools.  The  ap- 
plication of  the  rule  that  it  must  appear  that 
the  master  knew  or  ought  to  have  known  of 
the  defect  or  danger,  and  that  the  servant 
injured  did  not  know  and  had  not  equal 
means  of  knowing  such  fact,  and  by  the  ex- 
ercise of  ordinary  care  could  not  have  known 
thereof,  to  the  facts  of  the  particular  case 
under  investigation,  will  furnish  a  solution 
of  the  question  of  liability  or  nonliability. 
In  the  determination  of  each  case,  the  na- 
ture, character,  and  simplicity  or  complexity 
of  the  tool  Is,  of  course,  an  important  factor 
for  consideration.  The  case  may  be  so  plain, 
on  the  pleadings  or  evidence,  that  but  one 
conclusion  can  legitimately  be  drawn,  as  in 
decisions  of  this  court  cited  below;  or  It 
may  be  of  such  a  character  as,  under  the 
facts  disclosed,  requires  submission  to  the 
jury.  We  do  not  in  what  is  here  said  con- 
flict with  former  rulings  of  this  court  as  to 
what  a  petition  must  allege  in  a  suit  by  an 
injured  servant  against  a  master;  nor  with 
those  rulings  where,  under  the  evidence, 
considering  the  nature  of  the  tool  as  well  as 
the  circumstances  of  the  case,  it  was  held 
that  no  negligence  on  the  part  of  the  master 
was  shown,  or  that  there  was  a  want  of  or- 
dinary care  on  the  part  of  the  servant,  or 
that  there  was  knowledge  or  equal  opportu- 
nity for  knowledge  'by  the  servant  and  as- 
sumption of  risk  by  him,  and  that  there 
could  be  no  recovery.  See  Lee  v.  Atlantic 
Coast  Line  R.  Co..  125  Ga.  656,  54  S.  B.  678; 
E.  Tenn.,  etc,  Ry.  Co.  v.  Perkins,  88  Ga.  1, 
13  S.  E.  952;  Stewart  v.  Seaboard  Air-Line 
Ry.,  115  Ga.  624,  41  S.  B.  981;  Moseley  v. 
Schofleld's  Sons  Co.,  123  Ga.  197,  200,  51  S. 
E.  309,  and  similar  cases.  But  the  reason 
for  each  decision  is  the  application  of  the  un- 
derlying principles  of  the  law  governing  the 
relation  of  master  and  servant  to  the  facts 
as  shown  by  the  pleadings  or  evidence  in  the 
case  before  the  court,  rather  than  any  ar- 
bitrary rulings  as  to  a  particular  instru- 
mentality bearing  a  given  name.  Nor  is 
there  anything  contrary  to  this  ruling  in  the 
decision  in  Ga.  Railroad  &  Banking  Co.  v. 
Nelms.  83  Ga.  70,  9  S.  E.  1049,  20  Am.  St. 
Rep.  308,  where  it  was  held  that  a  hammer 
used  by  a  track  hand  on  a  railroad  was  not 
a  part  of  the  "machinery"  of  the  railroad 
company  within  the  meaning  of  the  statute 
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whicli  declares  that  such  a  company  shall  be 
liable  for  any  damage  done  to  persons,  stock, 
or  other  property  "by  the  running  of  the  lo- 
comotives or  cars  or  other  machinery"  thereof. 
In  the  case  now  before  us  it  was  alleged 
that  the  plaintiff  and  his  fellow  servant, 
Nick  Williams,  were  employed  by  the  lumber 
company  to  cut  and  saw  logs  which  were  to 
be  used  at  the  sawmill  of  the  company ;  that 
it  was  customary  to  transport  the  logs  by 
loading  them  on  trucks  drawn  by  a  steam 
engine  over  a  tram  road;  that  the  log  cut- 
ters were  sometimes  requfared  to  leave  their 
principal  work  and  assist  in  loading  the 
trucks;  that  the  cant  hooks  used  in  loading 
were  not  regularly  kept  by  them,  but  were 
kept  in  the  custody  of  the  company,  being 
all  carried  on  the  log  train  and  kept  there, 
or  at  the  mill,  a  distance  of  several  miles 
from  the  ];)Oint  where  the  plaintiff  and  Nick 
Wniiams  were  engaged  in  cutting  logs;  that 
they  were  employed  in  an  entirely  different 
department  of  the  work  from  that  to  which 
was  Intrusted  the  furnishing  and  taking  care 
of  the  cant  hooks;  that  when  it  was  neces- 
sary in  loading  the  logging  train  the  plaintiff, 
Nick  Williams,  and  other  laborers,  would 
leaye  their  axes  and  go  to  the  train,  where 
each  laborer  would  take  for  his  use  any 
cant  hook  accessible,  no  particular  one  being 
assigned  to  any  laborer;  that  immediately 
upon  doing  so  they  would  load  the  logs  as 
they  did  on  this  occasion;  that  they  had 
neither  time  nor  opportunity  to  inspect  the 
hooks,  and  that  neither  the  plaintiff  nor  Nick 
Williams  knew  of  the  defective  condition  of 
the  hook  used  by  the  latter,  or  had  any  rea- 
sonable opportunity  to  know  of  its  condition, 
which  was  not  perceptible  unless  closely  ex- 
amined, but  the  lumber  company  did  have 
knowledge  thereof,  or  ought  to  have  It  by 
the  exercise  of  ordinary  diligence;  that  Nick 
Williams  did  not  keep  or  regularly  use  the 
cant  hook,  and  had  no  occasion  to  inspect 
or  examine  it  carefully,  and  did  not  do  so, 
but  took  it  and  proceeded  to  use  it,  relying 
upon  its  being  in  proper  and  safe  condition 
for  the  work  to  be  done ;  that  Nick  Williams 
was  a  boy  about  16  years  of  age.  and,  while 
physically  able  to  perform  the  work  expect- 
ed of  him,  he  had  not  reached  the  age  of 
discretion  and  Judgment  at  which  it  was 
proper  to  intrust  him  with  the  use  of  such 
a  tool  unless  it  was  carefully  examined  and 
inspected  by  the  company,  or  unless  his  at- 
tention was  specially  called  to  its  dangerous 
condition;  and  that  the  cant  hook  used  by 
Nick  Williams  was  so  badly  worn,  both  as 
to  the  wooden  part  and  at  the  point  of  the 
hook,  that  the  metal  hook  would  not  hold  a 
log  properly.  It  was  further  alleged  that  the 
plaintiff  was  not  injured  by  reason  of  neg- 
ligence on  the  part  of  his  co-employ6,  but  by 
reason  of  that  of  the  master.  Under  these 
allegations  It  cannot  be  said  as  matter  of 
law  that  the  master  was  free  from  fault,  or 


that  the  plaintiff,  or  even  his  fellow  servant 
had  equal  opportunity  with  the  master  for 
knowing  of  the  danger,  or  that  the  plaintiff 
was  lacking  in  prdinary  care.  Nor  does 
merely  calling  the  tool  a  "cant  hook"  alone 
serve  to  free  the  master  as  matter  of  law 
from  liability  under  these  allegations.  Tho 
evidence  when  introduced  may  or  may  not 
make  out  a  case  authorizing  a  recovery  by 
the  plaintiff,  but  it  cannot  be  said  that  the 
allegations  of  the  petition  failed  to  do  so. 

It  was  contended  that  if  the  master  fur- 
nished tools  which  were  good,  and  another 
which  was  bad,  and  a  fellow  servant  select- 
ed the  defective  tool,  this  was  the  act  of  the 
fellow  servant,  and  the  master  was  not  lia- 
ble for  the  result  The  allegations  on  this 
subject  have  already  been  mentioned.  If  the 
master  discharged  the  duties  imposed  on  him 
by  law,  and  a  fellow  servant  by  virtue  of  his 
negligence  caused  the  injury,  the  master 
would  not  be  liable.  But  ^  the  master  is 
guUty  of  negligence  proximately  causing  the 
injury,  he  would  not  be  freed  from  liability, 
although  the  fellow  servant  may  likewise 
have  been  negligent  Under  the  plaintiff's 
allegations  it  does  not  appear  that  he  was  in- 
jured by  reason  of  negligence  of  a  fellow 
servant  without  negligence  of  the  master. 
Ocean  Steamship  Co.  ▼.  Matthews,  86  Ga. 
418,  12  S.  B.  632;  Cbeeney  v.  Ocean  Steam- 
ship Co.,  02  Ga.  726,  19  S.  E.  33,  44  Am.  St 
Rep.  113 ;  Loveless  v.  Standard  Gold  Mining 
Co.,  116  Ga.  427,  42  8.  E.  741,  59  L.  R.  A. 
596;  Jackson  v.  Merchants'  &  Miners*  Trans- 
portation Co.,  118  Ga.  651,  45  S.  E.  254. 

The  demurrer  raises  the  contention  that 
the  plaintiff  himself  was  negligent  In  turning 
to  get  another  log,  in  not  perceiving  the  dan- 
ger, and  in  choosing  a  more  dangerous  way 
to  perform  his  work,  when  he  could  have 
selected  a  safer  one.  It  cannot  be  said  from 
the  face  of  the  petition  that  the  plaintiff  was 
negligent,  or  chose  between  two  ways  to  per- 
form his  work,  one  of  which  was  fraught 
with  danger.  The  demurrer  is  in  part  speak- 
ing in  its  character. 

The  case  must  be  remanded  to  the  trial 
court  where  the  facts  may  be  fully  develoih 
ed  by  the  evidence,  and  the  question  of  lia- 
bility determined  under  the  law  as  applica- 
ble thereto. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


0S2  Gft.  847) 
DIXON  v.  MINNESOTA  LUMBER  CO. 

(Supreme  Court  of  Georgia.     March  10,  1909.) 
1.  Dismissal  and  Nonsuit  (|  79*>— Dismis- 

fiAL  BY  COUBT  OP  ITS  OWN  M.OTION. 

When,  upon  the  call  of  a  suit  pending  In 
the  superior  court  neither  party  appeared,  and, 
referring  to  the  case,  the  judge  merely  made  an 
entry  on  the  trial  docket,  "November  term, 
1904,  dismissed  for  want  of  prosecution,*'  and 
the  case  was  stridseu  from  the  docket,  but  no 
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order  was  ever  taken,  nor  entry  made  on  the 
minutes,  by  the  Jndge,  such  entry,  without  more, 
was  insufficient  to  accomplish  a  dismissal  of  the 
suit.  Williams  v.  Rawlins,  83  Ga.  117  (10), 
123.  See,  also,  Greenfield  v.  Vason,  74  Ga. 
126  (3). 

(a)  In  a  direct  proceeding  afterwards  brought, 
attacking  the  validity  of  the  entry  and  moving 
the  court  to  re-enter  the  case  upon  the  docket,  it 
affirmatively  appearing,  from  statements  in  the 
bill  of  exceptions,  duly  certified,  that  no  order 
of  dismissal  was  taken  and  entered  upon  the 
minutes  of  court,  and  that  nothing  else  was 
done  by  the  judge,  except  as  first  above  indicat- 
ed, it  was  erroneous  for  the  judge  to  refuse  to 
re-enter  the  case  on  the  docket,  to  be  disposed 
of  in  accordance  with  law. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  |  175;    Dec.  Dig.  I 

2.  Otheb  Decisions  Distinqutshbd. 

Nothing  said  here  is  in  conflict  with  the 
rulings  made  in  Clarke  v.  Western  Union  Tel. 
Co.,  112  Ga.  633,  37  S.  B.  870,  Thornton  v. 
Perry,  101  Ga.  608,  29  S.  E.  24  (1),  and  Arm- 
strong V.  Lewis,  61  Ga.  680.  The  rulings  there 
made  dealt  with  the  entry  of  the  judge  merely 
as  evidentiary  in  character,  and  held  that,  there 
being  no  direct  attack  upon  the  entry,  and 
the  recitals  thereof  being  presumed  to  be  true, 
the  entries  could  not  be  controverted  in  a  col- 
lateral proceeding. 
(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Lowndes  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  between  S.  E.  Dixon,  administratrix, 
and  the  Minnesota  Lumber  Company.  From 
the  Judgment,  S.  E.  Dixon  brings  error.  Re- 
versed. 

R.  G.  Dickerson  and  J.  L.  Sweat,  for  plaintiff 
in  error.  S.  0.  Townsend  and  Wilson,  Ben- 
nett  &  Lambdln,  for  defendant  in  error. 

ATKINSON,  J.  Jndgment  reversed.  All 
the  Justices  concur. 


(132  Oa.  800) 

PLURT  V.  HIGHTOWER  BOX  &  TANK  CO. 

(Supreme  Court  of  Georgia.    Mardi  10,  1900.) 

Mastbb  and  Servant  (§  288*)  — Injury  to 

Servant— Nonsuit. 

This  being  a  suit  for  recovery  of  damages 
on  account  of  personal  injuries,  and  it  appear- 
ing from  the  evidence  for  the  plaintiff  that  his 
opportunities  of  discovering  the  defective  condi- 
tion of  the  machine^  in  the  operation  of  which 
the  injuries  complamed  of  were  received,  were 
equal  or  superior  to  those  of  the  master  (defend- 
ant), and  that  he  had  in  fact  observed  the  de- 
fects, recovery  by  the  i)laintiff  would  have  been 
unauthorized  by  the  evidence,  and  the  court  did 
not  err  in  granting  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CJent.  Dig.  i|  1072-1078;  Dec.  Dig.  S 
288.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  J.  A.  Flury  against  the  High- 
tower  Box  &  Tank  Company.  Judgment  for 
defendant,  and  both  parties  bring  error.  Af- 
firmed, and  cross-bill  of  exceptions  dis- 
missed. 


Ben  J.  (Tonyers  and  Walter  T.  Colquitt, 
for  plaintiff  in  error.  Smith,  Hanmiond  & 
Smith,  for  defendant  In  error. 

BECK,  J.  The  plaintiff  brought  suit 
against  the  defendant  company  for  the  re- 
covery of  damages  for  injuries  alleged  to 
have  been  sustained  by  him  while  engaged  as 
an  employ^  of  the  company  in  operating  a 
machine  known  as  a  "rip  saw.**  In  the  dec- 
laration it  is  averred  that  the  machine, 
which  he  was  directed  to  operate,  was  defec- 
tive, in  that  the  opening  of  the  table,  through 
which  the  saw  ran,  was  worn  by  constant 
use  until  it  was  larger  than  it  should  have 
been,  and  that  the  saw  had  too  much  play 
while  in  operation  through  the  opening.  It 
is  also  alleged  that  the  defective  and  dan- 
gerous condition  of  the  saw  was  not  known 
to  the  petitioner,  but  was  known  to  the  de- 
fendant The  plaintiff  further  alleged  that 
he  did  not  know  of  the  defects,  that  they 
were  not  discoverable  by  him  in  the  exercise 
of  ordinary  care,  and  that  he  had  not  equal 
means  with  the  defendant  of  discovering  the 
defects.  While  he  was  ^igaged  in  sawing 
narrow  strips  of  lumber  upon  said  saw,  one 
of  the  strips  was  caught  In  the  saw,  palled 
down  in  the  opening  through  which  the  saw 
revolved,  and  plaintiff's  right  hand  was  car* 
rled  with  the  piece  of  plank  down  and 
against  the  saw,  with  the  result  that  the 
thumb  and  fingers  on  that  hand  were  cut 
off.  After  the  plaintiff  had  introduced  tes- 
timony and  closed  his  case,  the  court,  upon 
motion  of  the  defendant,  granted  a  nonsuit; 
and  this  judgment  is  excepted  to. 

Under  the  evidence,  the  court  did  not  err 
in  rendering  the  Judgment  complained  of. 
The  defects  in  the  machine  which  the  plain- 
tiff was  engaged  in  operating  when  he  re- 
ceived the  injuries  stated,  as  appears  from 
the  testimony  of  the  plaintiff  himself,  were 
not  only  discoverable  in  the  exercise  of  ordi- 
nary care,  but  th^  were  defects  which  were 
as  well  known  to  the  plaintiff  as  to  the  de- 
fendant, if  not  better.  He  was  a  man  of  in- 
telligence and  experience.  He  had  been  em- 
ployed for  several  months  in  the  operating  of 
saws  of  different  kinds,  and  had  been  en- 
gaged for  two  months,  or  longer,  in  the  op- 
eration of  the  rip  saw  by  which  his  hand 
was  mutilated.  He  had  seen  and  noticed  the 
width  of  the  aperture  through  which  the 
saw  revolved.  He  saw  and  knew  the  width 
and  thickness  of  the  plank  that  was  being 
sawed  at  the  time  his  fingers  were  brought 
in  contact  with  the  revolving  saw.  While 
the  specific  defects  in  the  fitting  of  the  saw 
had  not  been  pointed  out  to  him,  he  had  ob- 
served them,  and  he  had  been  cautioned 
generally  as  to  the  danger  of  coming  in  con- 
tact with  the  saw  Itself.  If  the  operation 
of  the  machine  was  dangerous  at  the  time 
the  injuries  complained  of  were  received, 
the  plaintiff  assumed  the  risk,  with  all  the 
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defects  patent  and  staring  him  in  the  face. 
Under  the  facts  of  this  case,  a  verdict  for 
the  plaintiff  would  have  been  entirely  nnan- 
thorized  by  the  evidence. 

But  counsel  insist  that  a  general  demur- 
rer to  the  petition  had  been  overruled,  and 
that  all  the  material  allegations  were  sup- 
ported by  evidence.  This  proposition  cannot 
be  assented  to.  The  vital  and  essential  al- 
legation that  the  defective  condition  of  the 
machine — ^that  is,  the  table  and  the  aper- 
ture of  the  same,  through  which  the  saw 
revolved — ^•'was  unknown  to  plaintiff,  was 
not  discovered  by  him  in  the  exercise  of 
ordinary  care,  and  plaintiff  had  not  e<[ual 
means  with  defendant  of  discovering  said  de- 
fect," does  not  find  support  in  the  evidence 
of  plaintiff  himself.  Besides  this,  other  ma- 
terial allegations  in  the  declaration  were  con- 
tradicted by  the  evidence. 

Judgment  affirmed.  Cross-bills  of  excep- 
tions dismissed.    All  the  Justices  concur. 


(132  Oa.  810) 

ROBERTSON  v.  HEATH. 
(Supreme  Court  of  Georgia.    March  10,  1909.) 

1.  Tbiai.  (I  85*)— Objections  to  Evidence. 

Where,  on  a  prooeeding  by  writ  of  habeas 
corpus  to  determine  the  custody  of  a  child,  cer- 
tain affidavits  were  offered,  and  objection  was 
made  to  them  as  a  whole  on  the  ground  that 
they  were  irrelevant,  hearsay,  and  stated  opin- 
ions, instead  of  facts,  and  many  of  the  state- 
ments contained  in  them  were  not  qpbject  to 
such  objection,  there  was  i^o  error  in  overrul- 
ing it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cbnt. 
Dig.  il  223^225;    Dec.  Dig.  §  85.*] 
Z  Habeas  Cobpus  (§  85*)— Pbogedubb— Re- 
ception OF  Evidence. 

Where  the  writ  of  habeas  corpus  is  used  as 
a  means  of  determining  the  custody  of  an  in- 
fant, the  better  practice  is  to  hear  evidence  viva 
voce,  or  taken  by  deposition  or  interrogatories, 
after  notice  and  with  opportunity  for  cross-ex- 
amination. But  this  is  not  an  absolute  and  in- 
flexible rule,  and  the  presiding  judse  is  vested 
with  discretion  as  to  admitting  affidavits  under 
the  circumstances  of  a  particular  case  which 
render  it  necessaiy  or  proper. 

[Bid.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  i  85.*] 

8w  Habeas   Corpus   (8    85*)  —  Oubtodt   op 

Child— Evidence. 

On  the  merits  of  this  case,  there  was  no 
error  in  awarding  the  custody  of  the  child  to 
the  father,  instead  of  to  the  maternal  grand- 
mother. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  i  85.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
Connty ;   H.  C.  Hammond,  Judge. 

Application  by  C.  F.  Heath  for  a  writ  of 
habeas  corpus  against  S.  E.  Robertson  to 
obtain  possession  of  a  child.  Judgment  for 
petitioner,  and  defendant  brings  error.  Af- 
firmed. 

Boykin  Wright,  for  plaintiff  in  error.  C. 
Henry  &  R.  S.  Cohen,  for  defendant  in  error. 


LUMPKIN,  J.  C.  F.  Heath  obtained  a 
writ  of  habeas  corpus  against  Mrs.  S.  E. 
Robertson,  for  the  purpose  of  securing  the 
custody  of  his  child,  a  girl  four  years  of  age, 
alleged  to  be  illegally  held  by  the  respond- 
ent, in  disregard  of  his  parental  rights.  The 
respondent,  who  was  the  maternal  grand- 
mother of  the  child,  claimed  that  the  father 
had  relinquished  to  her  his  parental  control, 
by  a  valid  and  binding  contract,  when  the 
child  was  only  a  few  weeks  old,  and  after  the 
death  of  its  i;DOther.  The  father,  who  had 
remarried,  denied  this.  The  evidence  was 
conflicting.  The  presiding  Judge  awarded  the 
custody  to  the  father,  and  the  grandmother 
excepted. 

1.  On  the  hearing  most  of  the  evidence 
was  delivered  orally  by  the  witnesses.  Three 
affidavits  were  offered  by  the  plaintiff,  tend- 
ing to  support  other  evidence  in  his  favor, 
by  which  it  was  sought  to  prove,  among 
other  things,  that  he  expressed  unwillingness 
to  part  with  the  custody  of  the  child  per- 
manently and  declined  to  do  so.  Objection 
was  made  to  their  admission,  ''on  the  ground 
that  they  were  irrelevant,  hearsay,  stated 
opinions,  instead  of  facts,  and  for  the  fur- 
ther reason  that  respondent  was  denied  the 
right  and  privilege  of  crosa-examining  the 
witnesses."  The  objection  was  overruled. 
Many  of  the  recitals  in  the  affidavits  were 
relevant,  were  not  hearsay,  and  were  not 
mere  opinions.  Thus  there  were  statements 
that  the  father  sent  money  and  clothes  to 
the  respondent  for  the  support  of  the  child, 
and  that  he  has  asked  the  respondent  if  she 
needed  any  more  money  for  that  purpose  and 
received  a  negative  answer.  The  objection 
was  to  the  affidavits  as  a  whole.  If  any  spe- 
cial parts  of  them  were  subject  to  objection, 
they  were  not  pointed  out 

2.  The  question  then  arises,  were  these 
affidavits  properly  admitted  over  objection  on 
the  ground  that  the  respondent  was  denied 
the  right  of  cross-examination?  Properly  ex- 
ercised, this  is  an  important  right  Its  func- 
tion is  not  merely  to  confuse  or  harass  ad- 
verse witnesses,  but  to  develop  the  whole 
truth,  which  does  not  always  fully  appear 
from  the  testimony  of  a  witness  on  his  ex- 
amination in  chief.  Facts  may  be  omitted, 
without  any  wrongful  intent,  which  give  an 
entirely  different  appearance  to  the  case ;  or, 
if  feeling  or  interest  colors  the  evidence  of 
a  witness,  whether  intentionally  or  not,  this 
can  often  be  made  to  appear.  Generally 
speaking,  testimony  is  not  admissible,  on  a 
final  trial  of  the  issues  in  a  case,  where  there 
has  been  no  opportunity  for  cross-examina- 
tion, save  in  certain  special  Instances,  which 
the  law  writers  treat  as  exceptions  to  the 
rule  excluding  hearsay  evidence.  On  the 
hearing  under  a  writ  of  habeas  corpus,  in* 
volving  the  custody  of  a  child,  the  better 
practice  is  to  require  the  testimony  to  be 
delivered  from  the  stand,  or  by  depositions 
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or  interrogatories  dul^  taken,  with  the  privi- 
lege of  cross-examination  preserved,  where 
practicable.  Affidavits  are  often  unsatisfac- 
tory at  best.  The  affiant  swears  that  what 
he  states  is  true ;  but  he  does  not  swear  that 
it  is  the  whole  truth,  nor  has  the  adverse 
party  an  opportunity  to  inquire  whether  it 
is  so.  We  do  not  commend  the  practice  of 
determining  so  important  a  question  as  the 
awarding  of  the  custody  of  a  child,  with  all 
the  possible  cbnscquences  to  its  future  life 
and  happiness,  upon  mere  ex  parte  affidavits, 
as  a  general  practice.  Such  a  decision  Is 
final,  under  the  circumstances  then  presented. 
But  the  introduction  of  affidavits  in  certain 
Instances  is  permissible.  It  has  long  been 
the  recognized  practice  to  use  affidavits  on 
the  hearing  of  applications  for  interlocutory 
injunctions  or  for  the  appointment  of  re- 
ceivers pendente  lite.  It  has  been  held  per- 
missible, on  the  hearing  of  applications  for 
temporary  alimony,  to  cause  witnesses  to  be 
sworn,  subject  to  cross-examination,  or  to 
admit  affidavits.  Rogers  v.  Rogers,  103  Ga. 
76a,  30  S.  E.  659.  Personally,  when  he  was 
a  Judge  of  the  superior  court,  the  writer 
found  the  former  method  far  more  satisfac- 
tory, though  less  expeditious;  and  no  doubt 
other  trial  Judges  have  had  the  same  experi- 
ence. To  see  and  listen  to  a  witness  for  ten 
minutes,  with  the  privilege  on  the  part  of  the 
court  to  interpose  a  question  when  it  is  nec- 
essary for  the  full  development  of  the  truth, 
often  gives  the  presiding  Judge  a  clearer  in- 
sight Into  the  real  situation,  in  an  alimony 
case,  where  his  discretion  is  invoked,  where 
the  feelings  of  the  parties  are  frequently 
deeply  stirred,  and  where  the  Judgment  may 
be  enforced  by  imprisonment,  than  to  listen 
to  affidavits  for  an  hour.  In  such  a  case, 
there  is  not  infrequently  an  indisposition  to 
tell  the  whole  truth,  and  thus  open  the  door 
of  the  closet  where  the  family  skeleton  may 
lie  concealed.  Affidavits  on  the  same  side 
aire  sometimes  as  uniform  in  appearance  as 
eggs  in  the  shell;  but,  if  one  of  them  be 
prodded  with  the  point  of  a  cross-question  or 
two,  the  yolk  is  at  once  exposed. 

Still  the  rule  is  not  arbitrary  or  inflexible 
in  certain  hearings.  On  the  subject  of  writs 
of  habeas  corpus  to  test  the  legality  of  the 
detention  of  one  deprived  of  his  liberty.  Pen. 
Ck)de  1895,  §  1222,  provides  as  follows:  ''If 
the  return  denies  any  of  the  material  facts 
stated  in  the  petition,  or  alleges  others  upon 
which  issue  is  taken,  the  Judge  hearing  the 
return  may,  in  a  summary  manner,  hear  tes- 
timony as  to  the  issue,  and  to  that  end  may 
compel  the  attendance  of  witnesses,  the  pro- 
duction of  papers,  or  may  adjourn  the  exam- 
ination of  the  question,  or  exercise  any  other 
power  of  a  court  which  the  principles  of  Jus- 
tice may  require."  The  writ  is  also  used  as 
a  means  of  determining  the  custody  of  minor 
children.  The  presiding  Judge  often  has  to 
use  great  discretion  in  Judging  of  the  status 
of  parties  and  what  is  for  the  welfare  of  the 
child.     He  needs  all  the  light  he  can  obtain 


for  the  Just  and  faithful  discharge  of  his 
duty.  It  may  be  that  a  witness  is  beyond 
seas,  or  inaccessible,  or  for  other  reason  can- 
not be  put  upon  the  stand.  The  writ  is  a 
speedy  writ  The  proceeding  is  summary  in 
its  nature.  It  is  a  Judicial  proceeding,  and 
to  be  conducted  in  an  orderly  manner  as 
such.  But  it  is  not  exactly  a  lawsuit  in  the 
ordinary  sense  of  the  term.  Simmons  v.  Ga. 
Iron  &  Ck>al  Ck).,  117  Ga.  309,  43  S.  E.  780. 
61  L.  R.  A.  739.  To  delay  its  hearing  until 
a  witness  absent  from  the  state  or  the  coun- 
try can  return,  or  until  interrogatories  can 
be  prepared,  notice  given,  cross-questions  pro- 
pounded in  writing,  and  commission  forward- 
ed to  a  distant  state  or  country,  and  there 
fonnally  executed,  might  require  so  much 
time  that  the  hearing  under  the  writ  would 
be  unreasonably  delayed.  It  may  be  neces- 
sary to  admit  an  affidavit,  or,  in  default  of 
it,  to  exclude  much  needed  light  altogether; 
or  there  may  be  other  circumstances  render- 
ing the  use  of  affidavits  proper.  On  this 
subject  the  presiding  Judge  must  be  allowed 
some  discretion.  This  is  certainly  true  when 
the  question  is  entirely  of  a  dvil  nature,  and 
not  involving  criminal  law.  In  15  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  208,  referring  to  habeas 
corpus  cases,  it  is  said:  '*The  use  of  affida- 
vits in  evidence  Is  now  authorized  by  statute 
both  in  England  and  in  the  United  States, 
though  the  practice  existed  in  England  before 
the  enactment  of  the  statute.  Thus  affidavits 
may  bemused  to  enlarge  the  time  of  the  re- 
turn, to  fortify  the  return,  or  to  controvert 
the  truth  of  its  recitals,  but  not  to  deny  the 
existence  of  any  facts  found  by  the  court 
So,  too,  affidavits  are  admissible  in  proof  of 
facts  which,  conceding  the  return  to  be  true, 
will  show  the  detention  to  be  illegal."  In 
so  far  as  this  statement  is  based  on  the  ex- 
press provisions  of  statutes,  it  does  not  apply 
in  this  state,  where  the  only  statute  bearing 
on  the  subject  is  that  quoted  above.  Nor 
does  it  mean  that  the  guilt  or  innocence  of 
a  person  Indicted  or  arrested  under  regular 
process  for  a  criminal  offense  can  be  tried 
and  determined  in  this  summary  manner. 

In  Hurd  on  Habeas  Corpus  (2d  £)d.)  304, 
it  is  said:  "It  was  not  provided  by  statute 
in  England,  until  the  passage  of  St  56  Geo. 
Ill,  c.  100,  i  3,  that  the  truth  of  the  facts 
set  forth  In  the  return.  In  cases  other  than 
commitments  for  criminal  or  supposed  crim- 
inal matter,  might  be  examined  into  by  affi- 
davit ;  but  it  was  nevertheless  the  practice  to 
do  so  long  before  that  period.  And  the 
same  practice  prevails  in  other  summary  pro- 
ceedings, such  as  interlocutory  applications 
in  chancery,  and  various  motions  in  actions 
of  law,  to  set  aside  judgments,  to  obtain  at- 
tachments, to  enter  satisfaction,  etc.,  and  in 
criminal  proceedings,  for  leave  to  file  a  crim- 
inal information,  and,  after  conviction  of 
misdemeanor,  for  leave  to  show  matter  in 
aggravation  by  the  prosecutor,  or  in  mitiga- 
tion by  the  defend  ;int"  In  Church  on  Ha- 
beas Coi-pus  (2a  Ed.)  p.  280,  {  207,  it  is  said- 
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•This  species  of  evidence  Is  of  very  low  order, 
and  It  is  with  reluctance  that  judges  and 
courts  will  receive  it  In  many  cases.  It  Is  re- 
ceived with  caution  and  closely  scrutinized. 
Affidavits  are  highly  objectionable  if  not  tak- 
en before  competent  authority  and  properly 
authenticated;  but  when  they  are  so  taken, 
though  without  notice  to  the  adverse  party, 
they  may  be  offered  and  received  in  evidence, 
but  their  reception  is  addressed  to  the  sound 
discretion  of  the  court,  which  must  be  regu- 
lated by  the  circumstances  of  each  particular 
case.  Affidavits  should  not  be  used  where 
the  attendance  of  witnesses  can  be  obtained 
with  reasonable  diligence,  and  when  this 
can  be  done  the  attendance  of  witnesses  will 
be  required  in  examinations  in  criminal  pro- 
ceedings." In  State  v.  Lyon,  1  N.  J.  Law, 
409,  on  the  original  hearing  had  upon  the  re- 
turn of  the  writ  of  habeas  corpus,  an  affi- 
davit, taken  ex  parte  and  not  entitled  in  the 
cause,  was  offered  in  evidence,  and  objection 
was  made  to  its  admission.  The  court  said: 
'TThis  evidence  has  been  objected  to  on  the 
ground  that  it  is  ex  parte  and  taken  without 
any  notice  being  previously  given  to  the  per- 
son against  whom  it  is  designed  to  operate. 
The  party  adducing  it  is  bound  to  show  that 
the  testimony  is  legal,  and  taken  in  a  mode 
conformable  to  law.  The  fact  which  consti- 
tutes the  ground  of  objection  has  not  been 
denied,  and,  as  we  are  not  satisfied  that  there 
exist  any  reasons  to  take  it  out  of  the  gen- 
eral rule,  the  evidence  must  be  overruled." 

In  Hurd  on  Habeas  Ck)rpus,  pp.  806,  307. 
it  is  said:  ^'In  the  D'Hautville  Case,  in  the 
Court  of  General  Sessions  of  the  City  and 
County  of  Philadelphia,  in  1840,  ex  parte  af- 
fidavits, taken  before  the  writ  of  habeas  cor- 
pus was  sued  out,  were  rejected  by  the  court, 
which  thought  the  'admission  of  such  evi- 
dence would  be  a  dangerous  precedent.'  The 
court,  however,  admitted  that  it  was  within 
their  discretion  to  receive  the  affidavits. 
They  held  that  the  party  offering  them  could 
not  insist  upon  their  reception  as  a  matter 
of  right,  and  that  under  the  circumstances 
of  the  case,  the  conduct  of  the  relator  in  giv- 
ing notice  of  the  taking  of  other  evidence 
subsequent  to  the  date  of  the  writ,  and  the 
lapse  of  time,  affording  ample  opportunity  to 
take  the  evidence  contained  in  the  affidavits 
objected  to  on  like  notice,  they  ought  not  to 
be  received.**  In  Verser  v.  Ford,  37  Ark.  27, 
it  Is  said:  "In  deciding  contests  upon  writs 
of  habeas  corpus  for  the  custody  of  infant 
children,  the  principles  adopted  in  the  chan- 
cery court  must  govern.  No  rigid  rules  to 
govern  the  practice  have  or  can  be  formulat- 
ed." See,  also.  Church  on  Habeas  Corpus 
(2d  Ed.)  |§  154,  212. 

As  an  illustration  of  an  English  case  aris- 
ing under  a  writ  of  habeas  corpus  to  test  the 
custody  of  a  minor,  in  which  ^affidavits  were 
used,  mention  may  be  made  of  the  celebrated 
case  of  King  v.  Delaval,  1  Wul  B1.  410,  439. 


Without  entering  into  a  discussion  of  St.  31 
Car.  II,  or  St.  56  Geo.  Ill,  c.  100,  touching 
the  writ  of  habeas  corpus,  or  whether  it  is 
permls5;ible  to  use  affidavits  in  cases  involv- 
ing criminal  matters  in  this  state,  it  is 
sufficient  to  say  that,  where  the  writ  is  used 
as  a  means  of  determining  the  custody  of 
an  infant,  the  better  practice  is  to  hear  evi- 
dence viva  voce,  or  taken  after  notice  and 
witli  opportunity  for  cross-examination, 
where  practicable,  but  that  this  Is  mot  an  in* 
flexible  rule,  and  that  the  presiding  Judge  is 
vested  with  discretion  as  to  admitting  affida- 
vits, under  the  circumstances  of  the  case. 

In  the  proceeding  now  before  us,  the  pre- 
siding Judge,  in  the  exercise  of  his  discretion, 
admitted  certain  affidavits.  The  plaintiff  in 
error,  who  assigns  this  ruling  as  error,  car- 
ries the  burden  of  showing  that  it  is  such. 
The  record  discloses  nothing  as  to  the  circum- 
stances on  which  the  court  based  his  ruling, 
nor  any  facts  which  would  show  that  there 
was  an  abuse  of  discretion  in  it  They  were 
cumulative,  also,  of  very  positive  testimony 
delivered  on  the  stand  by  the  applicant  for 
the  writ  Under  the  facts  as  disclosed  by  the 
record,  we  cannot  say  that  there  was  any 
such  error  in  this  ruling  as  to  require  a  re- 
versal. 

3.  On  the  merits  of  the  case  it  may  be  said 
that  there  is  no  unusual  feature  to  differen- 
tiate it  from  others  of  like  kind.  The  child's 
mother  died.  The  father  left  his  infant  daugh- 
ter with  her  maternal  grandmother.  Later 
he  remarried,  and  desired  the  custody  of  his 
child,  which  was  refused.  Prima  facie,  In  the 
absence  of  anything  to  the  contrary,  the  fa- 
ther is  entitled  to  the  custody  of  his  child. 
No  question  of  unfitness  or  inability  to  care 
for  the  child  was  made.  The  grandmother 
contended  that  the  father  had  relinquished 
to  her  his  parental  control  by  contract  He 
denied  that  he  had  done  so.  The  evidence 
was  conflicting,  but  was  amply  sufficient  to 
sustain  the  flnding  of  the  presiding  Judge  In 
favor  of  the  father.  No  sufficient  reason 
is  shown  why  this  Judgment  should  be  re- 
versed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(132  Oa.  2S0) 
PUSSER  et  ux.  v.  A.  J.  THOMPSON  k  CO. 
(Supreme  Court  of  Georgia.     March  10,  1909.) 

1.  Limitation  of  Actions  (§  167*)— Opera- 
tion—Bab  OF  Debt  as  Affeotinq  Secubitt 
—Equitable  Mobtoagr. 

Where  a  deed  under  seal  was  made,  convey- 
ing title  in  order  to  secure  an  indebtedness  rep- 
resented by  a  promissory  note,  under  CJiv.  Code 
1S95.  I  2771  et  seq..  and  on  its  face  it  recited 
the  debt  and  the  purpose  to  secure  it,  although 
suit  on  the  note  became  barred  by  the  statute  of 
limitations,  the  creditor  could  foreclose  the  deed 
as  an  equitable  mortgafe  within  20  years  from 
its  execution. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent.  Oi^r.  §  652 ;   Dec.  Dig.  {J  167.*] 
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2.    TBIAL   (§   295*)— iNSTBUCnONB— CONBTBUC- 
TIOK   AS   A   WHOLX. 

While  an  instruction  to  the  jury  ''that  the 
presumption  of  law  is  against  usurr,  and  the 
burden  would  then  be  upon  the  defendant  in  this 
case,  who  sets  up  usury  as  a  defense,  to  estab- 
lish the  existence  of  usury  in  the  contract  to 
your  satisfaction,"  was  not  entirely  apt  or  ex- 
act in  expression,  yet,  when  taken  in  connection 
with  the  entire  chai^ge,  It  does  not  require  a  re- 
versal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  703-717;   Dec.   Dig.  §  295.«1 

8w  Grounds  fob  New  Trial. 

There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pnlaskl  Coun- 
ty; J.  H.  Martin,  Judge. 

Action  by  A.  J.  Thompson  &  Co.  against 
David  Pusser  and  wife.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Affirmed. 

On  February  6,  1892,  David  Pusser  made 
to  A.  J.  Thompson  &  Co.  a  promissory  note 
for  $410.71,  due  on  the  1st  day  of  October 
after  date.  It  was  not  a  sealed  instrument, 
under  the  law  of  this  state.  On  the  same 
day  he  executed  to  Thompson  &  Co.,  who 
were  stated  to  be  a  firm  composed  of  A.  J. 
Thompson  and  G.  P.  Stubbs,  a  deed  convey- 
ing certain  described  land.  In  the  body  of 
the  instrument,  as  set  out  in  the  record, 
was  the  following  clause:  "This  conveyance 
is  intended  to  operate  as  provided  in  sec^ 
tions  1969,  1970,  and  1971  of  the  Code  of 
1882,  in  regard  to  the  sale  of  property  to  se- 
cure debts,  and  to  pass  the  title  of  the  prop- 
erty described  into  the  said  A.  J.  Thompson 
&  Co.,  the  debt  hereby  secured  being  one 
promissory  note,  for  $10.71  [$410.71?],  dated 
this  day  and  due  October  1,  1892."  It  was 
also  provided  that,  if  the  debt  should  not  be 
paid  promptly  at  maturity,  the  grantees, 
their  agents,  or  legal  representatives,  should 
be  authorized  to  advertise  the  property  and 
sell  it  at  public  outcry,  making  a  conveyance 
to  the  purchaser  in  fee  simple,  "thereby  di- 
vesting out  of  the  said  David  Pusser  all 
right  and  equity  that  he  may  have  in  and  to 
said  property,  and  vesting  the  same  in  the 
purchaser  or  purchasers  aforesaid."  In  that 
event  the  proceeds  were  to  be  first  applied 
to  the  payment  of  the  debt  and  expenses  of 
the  sale,  and  the  balance,  if  any,  to  be  paid 
to  Pusser.  The  note  was  not  paid  at  maturi- 
ty, and  thereafter  the  right  to  bring  suit  on 
it  became  barred  by  the  statute  of  limita- 
tions. In  1906  the  holder  of  the  security 
deed  (the  surviving  partner  of  the  firm) 
filed  a  petition  in  the  superior  court,  alleging 
the  making  of  the  note,  the  giving  of  the 
deed  to  secure  the  debt,  that  it  had  not  been 
paid,  and  that  Pusser  had  remained  in  pos- 
session continuously  since  the  note  and  deed 
were  made.  It  was  prayed  that  the  security 
deed  be  foreclosed  as  an  equitable  mortgage; 
that  the  land  be  sold,  the  proceeds  be  ap- 
plied to  the  liquidation  of  the  debt  specified 


in  such  deed  and  the  payment  of  costs  of 
the  proceeding,  and  the  surplus,  if  any,  be 
paid  over  to  Pusser;  and  that  his  equity 
of  redemption  be  forever  barred.  A  general 
Judgment  on  the  note  and  for  attorney's  fees 
was  also  prayed,  but  this  was  stricken  on 
demurrer.  A  demurrer  was  interposed  on 
the  grounds  that  the  instrument  referred 
to  in  the  petition  was  not  a  mortgage,  but  a 
deed  to  secure  a  debt,  and  oould  not  be  fore- 
closed as  a  mortgage,  and  that  the  plaintiff 
had  an  adequate  remedy  at  law,  and  was  not 
entitled  to  any  decree  of  foreclosure.  These 
grounds  of  demurrer  were  overruled.  The 
defendants  pleaded  that  there  was  usury  in 
the  transaction,  that  the  title  which  the 
deed  purported  to  convey  was  thereby  ren- 
dered void,  and  that  accordingly  the  Instru- 
ment could  not  be  foreclosed  or  enforced. 
The  Jury  found  for  the  plaintiff.  A  motion 
for  a  new  trial  was  made  and  overruled,  and 
the  defendants  (Pusser*s  wife  having  been 
Joined  with  him)  excepted. 

Herbert  L.  Grlce  and  Tomlinson  Port,  for 
plaintiffs  in  error.  H.  P.  Lawson  and  W.  G. 
&  Warren  Grlce,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  The  principal  question  in  this 
case  Is  whether  the  plaintiff  could  proceed 
by  equitable  petition  to  foreclose  the  security 
deed  as  an  equitable  mortgage.  At  common 
law  a  mortgage  was  originally  treated  as  a 
conveyance  of  property,  defeasible  by  the 
payment  of  the  debt  secured  when  due.  The 
title  conveyed  was  like  other  estates  defeasi- 
ble upon  condition  subsequent  To  relieve 
debtors  from  the  hardship  resulting  from  a 
forfeiture  or  loss  of  the  property  by  mere 
failure  to  pay  promptly,  often  resulting  in 
an  unconscionable  advantage  to  the  creditor 
and  the  obtaining  by  him  of  property  valued 
far  beyond  the  debt  secured,  equity  inter- 
posed and  permitted  them  to  redeem  the  land 
by  the  payment  of  principal  and  interest. 
Instead  of  losing  it  entirely.  Efforts  were 
made  by  creditors  to  shape  contracts  which 
would  forfeit  the  property  to  them  on  non- 
payment, or  prevent  redemption ;  but  such 
attempts  met  with  but  little  favor  in  courts 
of  equity.  Thus  grew  up  the  somewhat 
peculiar  situation  that  in  courts  of  law  a 
mortgage  conveyed  a  title  defeasible  upon 
condition,  while  in  courts  of  equity  the  real 
nature  of  the  transaction — ^the  securing  of 
payment  to  the  creditor — was  considered, 
and  redemption  was  allowed  after  default 
in  making  payment  according  to  the  promise. 
Thus  came  to  be  established  what  is  known 
as  the  "equity  of  redemption,"  which  in  mod- 
em times  has  been  recognized  as  the  right 
of  the  mortgagor,  and  for  many  purposes  he 
has  been  treaty  as  the  substantial  owner  of 
the  land,  except  as  against  the  secured  cred- 
itor.   Lord  Mansfield  went  quite  far  in  ez- 
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pressing  tills  view,  and  in  referring  to  a 
mortgage  as  only  a  security.  In  America  a 
number  of  states  have  adopted  the  plan  of 
treating  a  mortgage  only  as  a  security  or 
lien,  rather  than  as  a  conveyance  of  title. 
1  Jones  on  Mortgages  (6th  Ed.)  {  6  et  seq. 
Such  is  the  status  of  a  mortgage  in  Georgia, 
where  Civ.  Code  1895,  §  2723,  declares  that 
"a  mortgage  in  this  state  is  only  a  security 
for  debt,  and  passes  no  title.*'  As  a  natural 
result  of  holding  a  mortgage  to  be  a  mere 
lien,  other  things  might  intervene  and  se- 
riously interfere  with  the  security.  A  power 
of  sale  contained  in  a  mortgage  was  held  to 
terminate  upon  the  death  of  the  mortgagor. 
A  year's  support  for  the  family  or  dower  for 
the  widow  might  claim  precedence.  In  order 
to  provide  greater  security  for  the  creditor, 
and  to  prevent  matters  of  the  kind  referred 
to  from  endangering  the  coUection  of  the 
debt,  the  Legislature  provided  that  a  convey- 
ance of  the  actual  title  could  be  made,  with 
bond  to  reconvey  upon  payment  Provision 
was  also  made  by  which  the  creditor,  upon 
upon  recovering  judgment  against  his  debtor, 
might  file  and  have  recorded  a  deed  recon- 
v^ing  the  property  to  the  latter,  and  levy  on 
and  sell  it  for  the  debt;  and  priority  was 
given  to  him,  upon  pursuing  the  statutory 
remedy,  over  other  judgments  against  the 
debtor. 

It  will  be  observed  that  this  authorized  the 
conveyance  of  title  as  security,  somewhat 
analogous  to  the  common-law  mortgage.  Up- 
on nonpayment,  the  creditor  could  proceed  as 
above  indicated,  or  he  could  bring  ejectment 
against  his  d^tor,  and  recover  possession 
of  the  land.  Still  the  substantial  fact  that 
this  conveyance  was  for  the  purpose  of  se- 
curity, and  not  to  convey  an  indefeasible  ti- 
tle, was  recognized.  In  1889  the  Legislature 
passed  an  act  providing  that,  where  such 
deed  was  made  to  secure  a  debt,  the  sur- 
render and  cancellation  of  the  deed  in  the 
same  manner  that  mortgages  are  canceled, 
on  payment  of  the  debt,  should  operate  to 
reconvey  the  title,  ''and  such  cancellation 
may  be  entered  of  record  by  the  clerk  of  the 
superior  court  in  the  same  manner  that 
cancellations  of  mortgages  are  now  entered." 
av.  Code  1895,  |  2774.  By  section  2775  it  is 
declared  that  the  vendor's  right  to  recon- 
veyance of  the  prc^erty,  upon  compliance 
with  the  contract,  shall  not  be  affected  by 
any  liens,  incumbrances,  or  rights  which 
would  otherwise  attach  to  the  property  by 
virtue  of  the  title  being  in  the  vendee;  but 
the  right  of  the  vendor  to  a  reconveyance 
shall  be  absolute  and  permanent  upon  his 
compliance  with  his  contract  with  the  ven- 
dee, according  to  the  terms  thereof.  It  has 
been  held  that  if  the  holder  of  such  a  deed 
sues  the  maker  in  ejectment  or  complaint 
for  land,  and  recovers  possession,  he  does  not 
hold  It  absolnttiy  freed  from  all  claim  on  the 
part  of  the  debtor;  but  the  latter  may  still 
bring  him  to  an  accounting,  and  repossess 
himself  of  the  land  upon  payment  of  the 


debt  PolhiU  v.  Brown,  84  Ga.  338  aO),  10 
S.  E.  921.  If  suit  is  brought  by  the  holder 
of  the  deed  to  recover  possession  of  the  land 
from  the  maker,  the  latter  may  file  an  equi- 
table plea,  and  prevent  the  recovery  by  pay- 
ing the  amount  due.  Id.;  Lackey  v.  Bost- 
wick,  54  Ga.  45.  As  against  the  rest  of  the 
world,  except  the  creditor  or  one  claiming 
under  him,  the  debtor  remaining  in  posses^ 
sion  is  so  far  treated  as  the  owner  that  he 
may  defend  an  action  of  ejection,  or  may 
bring  one  if  evicted,  and  the  security  deed 
which  he  has  made,  subject  to  the  contract 
to  reconvey  on  payment  of  the  debt,  cannot 
be  set  up  against  him  as  paramount  out- 
standing title  by  a  person  who  does  not  con- 
nect his  title  therewith.  Ashley  v.  Cook,  109 
Ga.  653,  35  S.  E.  89. 

These  illustrations  will  suffice  to  show 
that  while  a  conveyance  may  be  made  to  se- 
cure a  debt,  which  will  carry  the  title,  and 
not  stand  exactly  like  a  mortgage  in  the 
ordinary  form,  yet  in  many  ways  the  sub- 
stance of  the  transaction,  that  the  underly- 
ing purpose  is  to  secure  a  debt,  and  that 
there  are  equities  remaining  in  the  debtor. 
Is  recognized.  The  deed  made  in  this  case 
on  its  face  recognized  an  equity  in  the  debt- 
or after  failure  to  pay  the  debt  at  maturity, 
by  authorizing  the  creditor,  if  he  saw  fit, 
to  make  sale^  discharge  the  debt,  and  pay 
the  balance  to  the  debtor.  A  consideration 
of  what  has  been  said  naturally  leads  to 
an  understanding  of  the  reason  underlying 
decisions  which  have  been  made  on  the  sub- 
ject of  whether  such  a  deed  can  be  foreclosed 
as  an  equitable  mortgage,  by  petition  Invok- 
ing the  equitable  jurisdiction  of  the  court 
By  section  2725  of  the  Civil  Code  of  1895  it 
is  declared  that  ''a  deed  or  bill  of  sale,  ab- 
solute on  its  face  and  accompanied  with 
possession  of  the  property,  shall  not  be  prov- 
ed (at  the  instance  of  the  parties)  by  parol 
evidence  to  be  a  mortgage  only,  unless  fraud 
in  its  procurement  is  the  issue  to  be  tried." 
Where  such  a  deed  was  given  without  re- 
ferring to  the  indebtedness,  and  apparently 
conveying  an  absolute  title,  but  the  debtor 
remained  in  possession,  it  was  held  that 
he  (or  rather  his  widow,  in  a  contest  with 
other  creditors)  could  show  that  the  con- 
veyance was  only  intended  to  secure  a  debt, 
and  thus  operated  as  an  equitable  mortgage. 
Carter  v.  Hallahan,  61  Ga.  314.  On  such 
a  title  the  creditor  could  bring  ejectment, 
or,  if  he  chose,  the  deed  could  be  foreclosed 
in  equity  as  an  equitable  mortgage.  Bate- 
man  V.  Archer,  65  Ga.  271«  In  WofFord  ▼. 
Wy\j,  72  Ga.  863,  a  deed  made  to  secure  a 
debt,  though  absolute  in  form,  where  the 
debtor  remained  in  possession,  was  treated 
as  an  equitable  mortgage,  and  subject  to 
equitable  defenses,  when  an  action  of  eject- 
ment to  recover  the  land  was  brought  upon 
it  In  Broach  ▼.  Smith,  75  Ga.  159,  it  was 
held  that  "a  conveyance  made  under  section 
1969  of  the  Code  [section  2771  of  the  Qvil 
Code  of  1895]  to  secure  a  debt,  and  which 
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is  void  as  title  on  account  of  usury,  can- 
not be  foreclosed  as  an  equitable  mortgage." 
The  Inference  may  be  drawn  that,  if  the  deed 
had  not  been  void  for  usury,  it  might  have 
been  so  foreclosed,  though  this  was  not  af- 
firmatively ruled.  In  Merrihew  v.  Fort  (C. 
C.)  98  Fed.  899,  the  District  Judge  of  the 
United  States,  presiding  In  the  Circuit  Court, 
held  that,  **under  Civ.  Code  Oa.  1895,  |  2771 
et  seq.,  a  deed  to  real  estate,  given  to  secure 
a  debt,  may  be  foreclosed  by  the  grantee  as 
a  mortgage,  notwithstanding  a  provision 
therein  that  it  is  to  be  construed  as  a  deed 
passing  title,  and  not  as  a  mortgage;  such 
provision  being  one  for  the  benefit  of  the 
grantee,  which  he  may  waive  at  his  elec- 
tion." See,  also,  Ray  v.  Tatum,  72  Fed.  i±2, 
18  C.  O.  A.  464;  Bank  of  the  Metropolis  v. 
Guttsdhlick,  14  Pet  20,  10  I*  Ed.  335.  In 
North  Carolina  and  West  Virginia  deeds  of 
trust  to  secure  an  indebtedness,  as  there 
customarily  made,  have  been  treated  as  eq- 
uitable mortgage&  Arrington  v.  Rowland. 
97  N.  C.  127,  1  S.  E.  555:  Criss  v.  Crlss,  28 
W.  Va.  888;  1  Jones  on  Mortgages  (6th  Ed.) 
{S  62,  162,  et  seq.  See,  also,  Hester  v.  Gaird- 
ner,  128  Ga.  531,  58  S.  E.  165. 

While  the  statute  provides  a  method  by 
which  a  Judgment  can  be  obtained  against 
£  debtor,  a  reconveyance  made  for  the 
purpose  of  levying  and  a  sale  made,  with 
certain  advantages  and  priorities  In  favor 
of  the  creditor  pursuing  such  method,  and 
while  he  also  has  the  option  to  bring  suit 
for  the  recovery  of  possession  of  the  land 
by  virtue  of  the  title  conveyed  by  the  secur- 
ity deed,  yet  this  does  not  prevent  him,  If  he 
80  chooses,  from  treating  the  Instrument  as 
an  equitable  mortgage  and  -  proceeding  to 
foreclose  it  by  equitable  petition.  If  he 
elects  to  do  so,  what  effect,  if  any.  It  may 
have  on  the  priorities  and  advantages  giv- 
en to  him,  where  he  proceeds  In  strict  con- 
formity to  the  statute,  is  not  In  question. 
The  contention  now  made  is  as  to  whether 
he  can  pursue  the  remedy  of  filing  an  equi- 
table petition  to  foreclose  the  Instrument  as 
an  equitable  mortgage,  instead  of  pursuing 
the  statutory  plan.  We  think  that  he  can 
do  so.  Even  if  ordinarily  such  a  deed  could 
not  be  treated  by  the  grantee  as  an  equitable 
mortgage,  and  foreclosed  as  such,  there  is 
a  special  reason  why  he  should  be  allowed 
to  do  so  in  this  case.  Suit  on  the  note  is 
barred  by  the  statute  of  limitations.  He  can- 
not, therefore,  recover  Judgment  on  it,  file 
a  deed  and  levy  upon  the  land  on  the  man- 
ner pointed  out  by  the  statute.  But  the 
debt  remains  unpaid.  If  he  should  bring 
ejectment  against  the  debtor  and  recover 
possession,  that  would  not  satisfy  the  debt- 
or, nor  would  it  operate  as  a  finality  as  to 
the  equities  between  them;  but,  as  already 
stated,  it  has  been  held  that,  after  recovery 
of  possession,  he  could  not  hold  the  land 
as  the  absolute,  indefeasible  owner,  but 
would  be  subject  to  an  equitable  accounting 
for  rents,  Issues,  and  profits,  and  to  have 


the  land  ultimately  restored  to  the  debtor 
when  the  debt  had  been  discharged.  Why 
should  the  creditor  be  compelled  to  recover 
possession  and  hold  It  subject  to  an  equity 
on  the  part  of  the  debtor?  He  may  do  so, 
but  will  the  law  hold  him  to  that  method  of 
procedure?  If  there  are  equities  which  may 
ultimately  require  adjustment  between  par- 
ties, why  should  a  court  having  equitable 
jurisdiction  refuse  to  adjust  them  now,  in- 
stead of  compelling  one  of  the  parties  to 
wait  until,  at  some  definite  time,  he  may 
be  called  on  to  do  so  by  the  other,  or  per^ 
haps  by  lapse  of  time,  death,  forgetfulness, 
or  other  reason  It  has  become  difficult  to 
clearly  prove  the  facts?  One  of  the  maxims 
of  equity  is  "Vigilantlbus,  non  dormientlbus. 
Jura  subveniunt."  If  to  the  vigilant,  rather 
than  to  those  who  sleep  over  their  rights  or 
delay  in  asserting  them,  equity  gives  aid,. 
and  If  laches  in  appealing  to  a  court  of  eq- 
uity sometimes  furnishes  reason  for  refus- 
ing relief,  why  should  a  court  which  admin- 
isters equitable  remedies  refuse  to  finally  ad- 
just and  determine  the  equities  existing  be- 
tween the  parties  In  a  case  like  the  one  be- 
fore us,  and  compel  the  secured  creditor  to- 
resort  to  an  inadequate  legal  remedy,  and  on& 
which  neither  gives  him  absolute  and  Inae- 
feasible  title  nor  repays  him  his  money,  and* 
postpones  Indefinitely  the  final  settlement  or 
adjustment  between  him  and  his  debtor ?- 
This  would  be  not  merely  to  permit  the  exer- 
cise of  a  privilege  similar  to  that  which  ex- 
isted in  England  of  entering  upon  mortgaged 
property  and  working  out  the  debt,  but 
would  compel  the  creditor  to  take  that  course. 
The  decisions  in  the  cases  of  Story  v.  Dor- 
is, 110  Ga.  65,  35  S.  E.  814,  and  Duke  v.  Story,. 
116  Ga.  388,  42  S.  EX  722,  do  not  conflict  with 
what  is  here  held.  In  the  former  of  those 
two  cases  the  debt  to  secure  which  an  abso- 
lute conveyance  was  made  became  barred  by 
the  statute  of  limitations.  The  deed  made 
no  reference  to  it,  but  was  absolute  on  Its 
face.  It  was  executed,  also,  not  by  the  debtor 
himself,  but  one  from  whom  he  had  contract- 
ed to  purchase  the  land.  The  agreement  that 
the  title  so  conveyed  should  be  held  as  a  se- 
curity rested  entirely  In  parol.  It  was  held 
that,  after  the  right  to  sue  upon  the  debt  had* 
become  barred,  equity  would  not  undertake 
to  foreclose  "the  equivalent  of  what  might 
be  termed  an  oral  mortgage,"  there  being 
nothing  In  writing  or  under  seal  to  bind  the 
debtor  or  prove  an  unbarred  debt  So,  like- 
wise, In  the  case  of  Duke  v.  Story,  it  was- 
held  that  "a  security  deed  which  does  not 
refer  in  any  way  to  the  debt  to  secure  which 
it  was  given,  or  furnish  any  evidence  of  lt» 
existence,  cannot  be  foreclosed  as  an  equi- 
table mortgage,  and  a  money  Judgment  ob- 
tained thereon,  if  the  obligation  secured  by' 
the  deed  is  barred  by  the  statute  of  limita- 
tions." Neither  of  these  decisions  repudiate, 
but  both  recognize,  the  doctrine  announced  hk 
Elkins  V.  Edwards,  8  Ga.  325,  where  it  was 
held  that  "when  a  creditor  takes  a  mortgage 
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to  secare  the  payment  of  a  promissory  note, 
and  the  remedy  on  the  latter  is  barred  by  the 
statute  of  limitations,  his  remedy,  on  the 
mortgage,  is  not  necessarily  barred,  the  debt 
being  unpaid;  but  the  creditor  may  avail 
himself  of  the  statutory  remedy  to  foreclose 
his  mortgage,  in  satisfaction  of  his  debt*' 
In  that  case  the  mortgage  was  given  to  se- 
cure certain  notes ;  and,  the  debt  being  thus 
referred  to  and  described  In  a  sealed  instru- 
ment made  to  secure  It,  the  fact  that  the 
remedy  by  suit  upon  the  notes  was  barred 
did  not  destroy  or  bar  the  right  to  foreclose 
the  mortgage.  The  difference  will  be  readily 
perceived  between  a  deed  absolute  on  its  face 
and  containing  no  reference  to  a  debt,  where 
the  only  evidence  of  the  Indebtedness  rests  in 
parol  or  in  a  separate  note  suit  on  which  is 
barred  by  the  statute  of  limitations,  and  a 
mortgage  or  security  deed  under  seal,  which 
contains  In  Itself  evidence  of  the  Indebted- 
ness which  it  was  given  to  secure. 

There  was  no  error  in  overruling  the  de- 
murrer. It  contained  one  or  two  other 
grounds  besides  that  above  discussed,  but 
they  are  not  referred  to  In  the  brief  of  coun* 
sel  for  plaintiff  In  error. 

2,  8.  The  grounds  of  the  motion  for  a  new 
trial  contain  nothing  which  requires  a  revers- 
al. The  evidence  was  conflicting  as  to  wheth- 
er there  was  usury  in  the  original  transac- 
tion when  the  security  deed  was  executed,  or 
whether  some  time  thereafter,  as  an  Inde- 
pendent transaction,  an  effort  was  made  to 
charge  usury ;  but  It  was  not  such  as  to  de- 
mand a  finding  that  the  deed  was  Infected 
with  usury,  and  was  therefore  void. 

The  court  Instructed  the  Jury  ''that  the 
presumption  of  law  is  against  usury,  and  the 
burden  would  be  upon  the  defendant  In  this 
case,  who  sets  up  usury  as  a  defense,  to  es- 
tablish the  existence  of  usury  in  the  contract 
to  your  satisfaction."  This  expression  was 
perhaps  not  technically  accurate  or  apt ;  but, 
when  taken  in  connection  with  the  entire 
charge,  it  practically  informed  the  jury  that 
when  a  deed  to  secure  a  debt  was  apparently 
regular  and  lawful,  and  did  not  disclose  any 
usury  on  its  face,  and  the  defendant  sought 
to  have  it  declared  void  by  setting  up  that  it 
was  infected  with  usury,  this  was  an  affirma- 
tive plea,  and  the  burden  of  establishing  it 
would  rest  upon  the  defendant 

Exception  was  taken  to  the  use  of  the  ex- 
pression 'the  presumption  of  law  is  against 
usury.**  It  might  be  interesting,  but  would 
be  aside  from  the  necessities  of  the  case,  to 
trace  the  history  of  many  presumptions  of 
law — ^how  at  first  they  were  mere  inferences 
of  fact  which  the  jury  might  draw  if  they 
saw  fit ;  how,  after  having  undergone  a  noviti- 
ate in  the  jury  box  alone,  they  then  arose  to 
the  dignity  of  furnishing  a  prima  facie  pre- 
sumption, which  was  rebuttable;  and  how 
some  of  them  were  ultimately  graduated  Into 
the  circle  of  conclusive  presumptions  of  law. 


From  the  entire  charge  it  was  evident  that 
the  court  did  not  lead  the  jury  to  believe  that 
there  was  any  conclusive  presumption  against 
usury,  but  merely  that  he  who  set  up  af- 
firmatively the  existence  of  usury,  and  sought 
to  avoid  a  deed  by  doing  so,  carried  the  bur- 
den of  sustaining  his  contention.  In  Me- 
Brayer  v.  Walker,  122  6a.  246,  50  S.  B.  95, 
an  entry  on  the  deed  itself  indicated  that  it 
was  void  as  title,  because  a  part  of  a  usurious 
transaction.  The  burden  was  thus  on  the 
plaintiff  to  explain  the  entry. 

Objection  is  also  taken  to  the  expression 
'*to  your  satisfaction,"  without  adding  specif- 
ically that  a  preponderance  of  evidence  would 
suffice  for  that  purpose.  No  request  to  charge 
appears  to  have  been  made  on  that  subject 
It  has  been  held  that,  in  the  absence  of  a 
request  it  is  not  error  requiring  a  reversal 
to  dmit  to  define  what  constitutes  a  prepon- 
derance of  evidence,  or  what  may  be  consid- 
ered in  determining  it  That  point  is  not,  of 
course,  identical  with  the  one  now  made,  but 
is  somewhat  similar.  Gunn  v.  Harris,  88  Ga. 
439  (5),  14  S.  B.  593 ;  Ga.  Son.  &  Fla.  Ry.  Co. 
V.  Young  Investment  Co.,  119  Ga.  513,  46  S. 
E.  644.  In  view  of  the  whole  charge,  in  the 
absence  of  any  request  for  additional  instruc- 
tions, we  do  not  think  that  the  jury  were  at 
all  likely  to  have  been  misled  by  this  expres- 
sion, or  by  the  omission  to  state  specifically 
that  ''in  all  civil  cases  the  preponderance  of 
testimony  is  considered  sufficient  to  produce 
mental  conviction." 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(U2  Ga.  860) 
MOTZ  V.  CENTRAL  OF  GEORGIA  RT.  CO. 

(Supreme  Court  of  Georgia.    March  11,  1909.) 

Railboads  (8  345*)— INJUBT  TO  Pebsons  on 

Tback— Nonsuit. 

The  evidence  introduced  by  the  plaintiff  be- 
ing Insufficient  to  support  the  essential  allega- 
tions in  the  petition,  the  court  did  not  err  in 
granting  a  nonsuit  upon  motion  of  the  defend- 
ant 

[Ed.  Note.>-For  other  cases,  see  Railroads, 
Cent.  Dig.  8  1116;  Dec.  Dig.  |  345.*] 

(Syllabus  by  the  Ck>urt.) 

E2rror  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  Anton  Motz  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

See,  also,  130  Ga.  414,  ei  S.  B.  1. 

Oliver  &  Oliver,  for  plaintiff  in  error.  H. 
W.  Johnson  and  Lawton  &  Cunningham,  for 
defendant  in  error. 

BECK,  J.  Anton  Motz  brought  suit  against 
the  Central  of  Georgia  Railway  Company  to 
recover  damages  for  the  homicide  of  his  son 
Horace,  alleging  that  the  deceased  had  beeii 


•For  otli^r  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexet 


80 


64  SOUTHEASTERN  REPORTER. 


(Ga. 


killed  in  consequence  of  the  negligent  opera- 
tion of  a  train  by  the  agents  and  employte 
of  the  defendant  company,  and  that  at  the 
time  of  his  death  the  deceased  was  in  the 
exercise  of  all  due  and  reasonable  care. 
This  case  was  before  the  Supreme  Court  at  a 
previous  term,  and  is  to  be  found  reported  in 
130  Ga.  414,  61  S.  E.  1.  A  complete  state- 
ment of  the  facts,  as  alleged  in  the  petition, 
is  there  to  be  found.  In  the  decision  in  that 
case  it  was  held  that  the  court  below  erred 
in  dismissing  plaintiff's  case  upon  demurrer. 
The  cause,  having  been  remanded,  again 
came  on  for  trial,  and  resulted  in  a  nonsuit, 
and  the  plaintiff  excepted.  It  is  unnecessary 
to  restate  in  full  the  allegations  of  the  peti- 
tion here,  as  they  may  be  seen  upon  reference 
to  the  report  of  the  case  in  130  Ga.  414,  61 
S.  B.  1. 

After  a  careful  examination  of  the  'evi- 
dence in  this  record,,  we  are  of  the  opin- 
ion that  the  court  below  did  not  err  in  grant- 
ing the  judgment  of  nonsuit  The  evidence 
for  the  plaintiff  failed  completely  to  estab- 
lish the  essential  allegations  of  the  petition ; 
and,  beyond  the  proof  of  circumstances  from 
which  the  jury  might  have  inferred  that  the 
deceased  met  his  death  by  being  struck  by 
the  engine  or  cars  of  the  defendant  company, 
there  is  no  proof  to  support  the  material  al- 
legations of  the  petition.  The  petition  al- 
leges that  the  deceased  stood  on  a  public 
crossing,  which  was  blocked  by  one  of  the 
defendant's  trains;  but  the  evidence  shows 
that  when  struck  the  deceased  was  about  op- 
posite the  depot,  75  or  100  feet  from  the 
crossing.  There  is  no  evidence  that  the 
crossing  was  a  public  road  crossing.  One 
witness  referred  to  it  as  a  "dirt  road  cross- 
ing/' and  said:  "It  Is  open  to  the  pub- 
lic." Another  witness  for  the  plaintiff  tes- 
tified: "It  is  a  regular  railroad  crossing, 
like  most  stations  have."  But  the  wit- 
ness last  referred  to  also  testified:  "I  do 
not  mean  to  say  that  this  is  a  public  road, 
laid  out  and  maintained  by  the  county  au- 
thorities. I  mean  that  it  is  used  by  th^ 
public."  In  the  petition  it  is  alleged  that, 
while  the  deceased  was  standing  on  the  cross- 
ing, a  through  freight  approached  at  the 
"rapid  rate  of  speed  of  about  20  miles  per 
hour,  and  proceeded,  along  said  side  track  in 
the  direction  of  said  crossing,  without  redu- 
cing its  speed,  and  without  blowing  any  whis- 
tle, or  ringing  any  bell,  or  checking  speed, 
or  otherwise  complying  with  the  require- 
ments of  the  laws  of  Georgia  relative  to  the 
duties  imposed  in  approaching  a  public  cross- 
ing." A  witness  for  the  plaintiff  testified 
that  the  tlirough  freight  was  moving  at  an 
"ordinary  rate  of  speed,  about  7  or  8  miles 
per  hour." 

In  the  declaration  the  petitioner  accounts 
for  the  presence  of  his  son  in  the  perilous 
position  between  the  local  freight  train, 
which  is  alleged  to  have  been  on  the  main 


line,  and  the  incoming  through  freight  train, 
passing  over  the  switch,  by  alleging  that  his 
son  did  not  know  of  the  approach  of  the 
through  freight  until  ''same  was  upon  them, 
and  they  were  caught  in  the  narrow  space 
between  the  two  tracks  on  which  the  moving 
trains  were  passing."  No  facts  or  circum- 
stances are  proved  to  support  this  allegation. 
It  does  not  appear  from  the  petition  that  any 
member  of  the  crew  of  either  the  local 
freight  or  the  through  freight  actually  knew 
of  the  presence  of  the  deceased.  It  is  not 
proved,  nor  is  it  alleged,  as  in  the  case  of 
Crawford  v.  Southern  Ry.  Co.,  106  Ga.  872, 
33  S.  B.  826,  that  on  account  of  drcumstancea 
there  was  reason  to  apprehend  the  presence 
of  any  one  at  the  place  where  the  deceased 
was  at  the  time  he  met  his  death.  There  is  no 
evidence  whatever  that  the  locality  at  which 
the  plaintiff's  son  was  killed  was  populous, 
or  in  a  place  where  the  employes  in  charge 
of  defendant's  train  were  bound  to  antici- 
pate the  presence  of  any  one  upon  or  between 
Its  tracks.  It  is  not  shown  by  the  evidence 
that  the  public,  or  any  portion  thereof,  was 
accustomed  to  use  the  place  on  the  track  near 
the  depot  where  the  evidence  shows  the 
boy  was  struck.  There  was  nothing  to  show 
why  the  deceased  was  at  that  place,  nor  that 
he  had  any  right  to  be  there.  Under  the 
facts  of  this  case,  as  developed  by  the  evi- 
dence, mere  proof  that  the  deceased  was 
killed  by  one  of  defendant's  trains  did  not 
raise  a  presumption  of  negligence  against 
the  defendant. 

In  other  respects  than  those  mentioned, 
there  was  a  variance  between  the  allega- 
tiouB  and  the  proof;  but  the  defects  in  the 
case  as  made  by  the  evidence,  and  pointed 
out  above,  show  that  the  plaintiff  was  not 
entitled  to  recover,  and  that  the  grant  of  a 
nonsuit  was  proper. 

Judgment  afl^rmed.  All  the  Justices  con- 
cur. 


(182  Ga.  S53) 
GILLESPIE  et  al.   v.  POWELL. 
(Supreme  Court  of  Geotgla.    March  11,  1909.) 

Deeds  (8  119*)— Adverse  Possession  (§  114*) 
—Question  foe  Juet— Evidence— Identitt 
OF  Land. 

Under  the  pleadings  and  the  evidence,  the 
court  erred  in  directing  a  verdict  for  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§•  342,  343;  Dec  Dig.  |  119;*  Adverse 
Possession,  Cent  Dig.  K  682-690;  Dec   Dig. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  W.  J.  Gillespie  and  others 
against  J.  H.  Powell.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Reversed. 


•For  other  cases  see  same  topic  and  secUon  NUMBER  la  Dec.  A  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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O.  N.  Starr  and  B.  J.  &  J.  McCamy,  for 
plaintiffs  in  error.  J.  O.  B.  Erwin,  Jr.,  for 
defendant  in  error. 

HOLDEN,  J.  The  plaintiffs  filed  a  stat- 
utory complaint  to  recover  from  the  defend- 
ant a  tract  of  land  described  in  the  petition 
as  follows:  "Two  acres,  more  or  less,  of  lot 
No.  263  in  the  Seventh  district  and  third 
section,  and  described  as  follows:  Located 
near  the  southeast  comer  of  the  south  half 
of  said  lot,  and  bounded  on  the  north,  east, 
and  west  by  Pine  Log  creek,  and  on  the  south 
by  lands  of  Henry  Langston,  and  lying  in 
the  bend  or  fork  of  said  Pine  Log  creek,  and 
the  same  lands  deeded  to  J.  H.  Powell  by  Z. 
T.  Terrell."  The  defendant  filed  an  answer, 
denying  that  plaintiffs  had  any  title  to  the 
land,  and  setting  up  a  prescriptive  title  of  20 
years'  adverse  possession,  and  7  years'  ad- 
verse possession  under  color  of  title.  Plain- 
tiffs and  defendant  daim  under  a  common 
grantor,  Lewis.  Upon  the  conclusion  of  the 
evidence,  the  court  directed  a  verdict  for  the 
defendant,  and  the  plaintiffs  excepted. 

Upon  the  trial  the  plaintiffs  introduced  in 
evidence  a  deed  from  Lewis  to  a  mortgage 
company  to  secure  a  debt,  dated  February  1, 
1880,  conveying  all  of  lot  No.  268,  except  2 
acres  on  the  west  side  of  Pine  Log  creek,  con- 
taining 158  acres,  more  or  less.    Oth^r  deeds 
were  introduced  to  show  that  the  property 
conveyed  in  this  deed  was  sold  under  judicial 
process,  and  the  title  finally  passed  into  the 
plaintiffs  under  a  deed  describing  the  prop- 
erty as  it  was  described  In  the  deed  from 
I>wi8  to  the  mortgage  company.    It  appears 
from  the  testimony  that  Lewis  conveyed  2 
acres  of  this  land  lot,  located  on  the  creek,  to 
Butler.    This  deed  does  not  appear  in  the 
record,  and  the  deed  of  its  execution  nowhere 
appears.'    Plaintiffs  claim  that  the  2  acres 
excepted  in  the  deeds  above  named  refer  to 
tbe  land  conveyed  by  Lewis  to  Butler.    The 
defendant  contends  that  the  2  acres  excepted 
in  the  deeds  above  named  refer- to  the  land 
sued  for,  and  lie  across  the  creek  from  the 
balance   of  the   lot     The  Butler  land,   as 
sliown  by  the  testimony,  lies  on  the  creek, 
but  is  not  separated  from  the  balance  of  the 
tract  by  the  creek.    The  testimony  of  one  of 
tbe  plaintiffs  was  that  the  land  in  dispute 
vras  surrounded  by  the  creek,  and  that  it  lay 
on  the  south  side  of  the  creek,  and  that  '*the 
piece  that  Powell  bought  from  Claiborne  But- 
ler ia  in  the  southeast  corner  of  the  lot    The 
way  the  creek  runs,  the  creek  kinder  runs 
around  it ;  and  that's  why  I  say  that  it  lies 
west  of  Pine  Log  creek."    Lewis  testified  that 
tbe  land  in  dispute  lay  south  or  west  of  the 
creek;  that  the  Butler  land  does   not  lie 
west  of  the  creek,  but  lies  northeast  of  the 
creek ;   that  the  land  in  dispute  was  in  the 
boTseshoe  bend  of  the  creek.     There  was 
ottier  testimony  as  to  the  location  of  these 
two  tracts,  but  no  plat  or  survey  of  the  land 
was    introduced   in   evidence.     One   of   the 
plaintiff^  testified  that  when  he  obtained  an 


option  on  the  land,  before  he  bought  it,  Lewis 
told  him  the  2  acres  excepted  in  the  deed 
was  the  land  he  sold  to  Butler,  and  that  it 
was  not  the  land  in  dispute.  One  of  the 
plaintiffs  also  testified:  "He  said  that  he 
bought  it  from  Joe  Ab  Lewis,  and  that  it  was 
my  land.  He  said:  'It's  your  land«  and  I 
consider  I  can't  hold  the  land.'  He  went  on 
to  say  he  was  satisfied  that  he  bought  it, 
that  it  was  the  land  company's  land,  and  that 
they  kept  after  him  six  or  eight  weeks,  and 
that  he  thought  possibly — said  he  was  getting 
it  cheap,  for  $20,  and  if  he  got  it  a  year  or 
two  it  would  pay.  Mr.  Powell  said  that  I 
went  and  had  the  land  surveyed  with  the  sur- 
veyor and  the  land  processioners,  and  they 
give  that  to  me — laid  it  out  and  marked  it 
out  to  me." 

The  testimony  shows  that  the  land  sued 
for  was  in  the  bend  of  the  creek,  and  across 
the  creek  from  the  rest  of  the  land  lot ;  and 
one  of  the  plaintiffs  testified  that  this  land 
in  dispute  was  on  the  south  side  of  the  creek. 
The  land  sued  for  was  a  part  of  land  lot 
263,  and  the  deed  under  which  the  plain- 
tiffs claimed  conveyed  all  of  this  lot  except 
2  acres  on  the  west  side  of  the  creek.  In 
view  of  all  the  evidence  in  the  case,  we  think 
it  was  a  question  for  the  Jury  to  decide 
whether  or  not  the  land  excepted  in  the  deeds 
under  which  the  plaintiffs  daim  title  re- 
ferred to  the  land  in  dispute.  If  the  2  acres 
excepted  in  the  plaintiffs'  deeds  referred  to 
the  land  in  dispute,  across  the  creek,  the 
plaintiffs  could  not  recover.  If  this  excep- 
tion does  not  apply  to  this  land  sued  for,  the 
plaintiffs  would  be  entitled  to  recover,  unless 
some  good  defense  is  shown. 

The  defendant  contended  that  he  had  a 
good  title  by  prescription  by  reason  of  seven 
years'  possession  under  color  of  title.  The 
deed  made  by  Terrell  to  Powell  was  executed 
in  1903,  less  than  seven  years  before  the  fil- 
ing of  this  suit;  hence  Powell  could  not 
claim  a  prescriptive  title  by  reason  of  his 
own  possession  for  seven  years  under  color 
of  title.  It  appears  from  the  testimony  that 
Terrell,  under  whom  Powell  claims,  obtained 
a  deed  from  Lewis  in  1886,  and  that  this  deed 
was  lost  and  a  copy  thereof  at  some  time  es- 
tablished. It  does  not  appear  that  this  deed 
was  ever  recorded.  The  deed  of  the  plain- 
tiffs' predecessor  in  title  was  made  and  re- 
corded before  Terrell  made  a  deed  to  the  de- 
fendant. Lewis  testified:  '1  reckon  this 
paper  that  I  delivered  to  Terrell  was  to  bet- 
ter secure  a  debt  It  was  already  secured. 
It  was  my  own  proposition  to  secure  the  debt 
I  owed  $630  here  on  an  old  judgment  that 
was  against  the  property  that  I  had  already 
mortgaged,  and  I  deeded  some  property  to 
get  up  that  money;  and  he  got  the  money 
for  me,  and  in  a  short  while  he  made  me  a 
trade  on  some  land,  and  got  Mr.  Terrell  to 
advance  the  loan  that  he  had  got  for  me,  and 
Mr.  Terrell  come  to  my  house,  and  I  told 
him  to  better  secure  him  I  would  make  this 
deed  to  a  little  parcel  of  land  to  better  se- 
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cure  him.**  If  the  deed  from  Lewis  to  Ter- 
rell was  not  recorded,  and  Terrell  was  not 
In  possession  of  the  disputed  land  when 
Lewis  made  the  deed  to  the  mortgage  com- 
pany, and  the  latter  took  and  recorded  Its 
deed  without  being  charged  with  notice  of  the 
deed  from  Lewis  to  Terrell,  this  deed  to  Ter- 
rell would  not  be  valid  as  against  the  mort- 
gage company  or  those  claiming  under  them. 
It  further  appears  from  the  testimony  that 
Lewis  made  the  deal  in  selling  the  land  to 
Powell,  and  the  testimony  indicates  that  Ter- 
rell never  got  any  of  the  purchase  money 
paid  by  Powell.  It  does  not  appear  that  any 
one  was  a  party  to  the  suit  to  establish  a 
copy  of  the  lost  deed  from  Lewis  to  Terrell, 
except  the  parties  to  the  deed.  Lewis  fur- 
ther testified:  *Terrell  never  rented  this 
land.  I  rented  it  all  the  time.  I  don't  think 
he  ever  got  any  of  the  rents." 

It  appears  uncertain  from  the  testimony 
that  Terrell  was  ever  in  possession  of  the 
land,  by  himself  or  through  any  one  else, 
and  under  the  evidence  in  the  record  before 
us  the  court  could  not  say  as  a  matter  of 
law  that  there  was  any  possession  under 
color  of  title  by  Terrell,  under  whom  Powell 
held,  which  could  be  tacked  to  the  posses- 
sion of  Powell  so  as  to  make  out  seven  years' 
adverse  possession  under  color  of  title.  Un- 
der the  record  the  defendant  could  not  con- 
tend that  he  has  a  prescriptive  title  by  pos- 
session for  20  years  by  himself  and  those  un- 
der whom  he  holds,  even  if  Terrell  went  into 
possession  of  the  land  when  the  alleged  deed 
from  Lewis  to  him  was  made,  because  this 
deed,  according  to  the  testimony,  was  made  in 
April,  1886,  and  this  suit  was  filed  less  than 
20  years  thereafter,  to  the  February  term. 
1906.  There  is  no  contention  that  any  one 
was  in  possession  of  this  laud  adverse  to 
r^ewis,  the  common  grantor,  prior  to  the  mak- 
ing of  the  alleged  deed  in  April,  1S86. 

We  think  the  court  committed  error  in  di- 
recting a  verdict  in  favor  of  the  defendant, 
and  the  judgment  is  reversed.  All  the  Jus- 
tices concur. 


(132  Ga.  296) 

CULVER  V.  LAMBERT. 

(Supreme  Court  of  Georgia.     March  10,  1909.) 

1.  MOBTOAOES  (I  499*)— FORECLOSUBE  ACTION 

— Execution— Sale— Validity. 

A  borrower  secured  his  note  for  the  loan  of 
money  by  deed  to  land,  and  upon  default  in  pay- 
ment at  maturity  the  lender  sued  the  note  to 
judgment,  upon  which  judgment  an  execution  is- 
sued, and  was  levied  on  the  land,  without  the 
lender  having  first  reconveyed  it  to  the  borrower. 
At  this  sale  the  lender  purchased  the  land,  and 
a  deed  was  made  to  him  by  the  sheriff.  Subse- 
quently the  lender,  who  had  not  previously  con- 
veyed the  land  to  any  one,  after  having  made  a 
deed  to  the  defendant  in  execution,  and  after 
having  had  the  same  duly  recorded,  caused  the 
execution  again  to  be  levied  on  the  land,  and  the 
land  sold  thereunder  by  the  sheriff.  Beld:  (1) 
That  the  first  sale  was  illegal   and  void;    (2) 


that  the  second  sale  was  valid.     The  case  of 
Napier  v.  Saulsbury,  63  Ga.  477,  distinguished. 
[Ed.  Note.— For  other  cases,  see  Mortgages^ 
Dec.  Dig.  §  499.*] 

2.  BxECtJTiON  (§  285*)— INVAUD  Salb— Rcim 
AND  Pbofits— Liability  of  Pubchaseb. 
Where  the  lender  went  into  possession  un- 
der the  first  sale,  he  would  be  accountable  to 
the  borrower  for  the  rents,  issues,  and  profits 
intermediate  of  the  two  sales ;  but,  if  such  rents 
and   profits  were  Insufficient  to  discharge   the 
jud^pnent.  the  resale  of  the  property  would  not 
be  invalid  on  this  account,  even  as  to  the  lender. 
[Ed.   Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  §  285.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>urt,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Emma  J.  Culver  against  M.  A. 
Lambert  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

R.  O.  Lovett,  for  plaintiff  In  error.  01  Lb 
Pettigrew,  for  defendant  in  error. 

EVANS,  P.  J.  On  February  6, 1895,  Emma 
J.  Culver  borrowed  $1,000  from  the  Univer- 
sity of  the  South,  and  secured  her  note  for 
the  loan  by  a  conveyance  to  the  lender  of  a 
certain  lot  of  land.  Judgment  was  obtained 
on  the  note  in  May,  1898,  and  the  execution 
issued  thereon  was  levied  on  the  land,  and  it 
was  sold  on  August  2,  1898,  and  purchased 
by  the  lender,  who  was  plaintiff  in  fl.  fa., 
for  $100.  The  plaintiff  did  not  file  any  deed 
of  reconveyance  to  the  defendant  in  fl.  f a. 
previous  to  the  levy  of  the  execution.  Sub- 
sequently, on  April  1,  1903,  the  University 
of  the  South  conveyed  the  land  to  the  de- 
fendant for  the  purpose  of  levy  and  sale, 
which  deed  was  duly  recorded,  and  thereafter 
caused  its  execution  to  be  levied  on  the  land, 
which  was  brought  to  sale  after  di!ie  adver- 
tisement, and  the  plaintiff  in  fi.  fa.  became 
the  purchaser.  On  July  21,  1906,  the  Uni- 
versity of  the  South  sold  and  conveyed  the 
land  to  M.  A.  Lambert  Afterwards  the  de- 
fendant in  fl.  fa.,  Emma  Culver,  instituted 
her  action  against  M.  A.  Lambert  to  recover 
the  land,  and  upon  the  foregoing  facts  ap- 
pearing the  court  directed  a  verdict  for  the 
defendant,  M.  A.  Lambert 

1.  The  controlling  question  In  the  case  is 
whether  the  title  of  Emma  J.  Culver  was 
divested  under  the  last  sale  by  the  sheriff. 
It  is  admitted  that  the  first  sale  was  void. 
Where  one  borrows  money  from  another,  and 
maizes  him  a  deed  to  land  to  secure  the  debt, 
and  the  lender  sues  the  borrower  upon  his 
failure  to  pay  the  debt  at  maturity,  and  ob- 
tains a  judgment  against  him,  before  the  ex- 
ecution is  levied  on  the  land  given  as  se- 
curity, the  lender  must  reconvey  the  land  to 
the  borrower,  and  have  the  deed  of  reconvey- 
ance recorded;  and  a  sale  made  under  a 
levy  without  such  deed  of  reconveyance  is 
void,  and  will  be  set  aside  at  the  instance  of 
the  borrower.     Benedict  v.  Gammon  Theo- 


•For  other  caaea  see  same  topic  and  aectlon  NUMBER  in  Dec.  ft  Am.  Diss.  1907  to  date.  St  Reporter  Indexes 
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logical  Seminary,  122  Ga.  412,  50  S.  E.  162. 
The  effect  of  the  cancellation  of  the  deed 
to  the  purchaser  at  the  sheriff's  sale  by  a 
conrt  of  equity  on  this  ground  is  to  nullify 
the  proceedings  had  under  the  Judgment  from 
the  time  of  the  Illegal  levy.  The  Judgment 
for  the  debt  is  not  Inyalidated,  but  is  still 
enforceable  against  the  land  by  a  levy  of  the 
execution,  made  after  the  record  of  a  de^d 
of  reconveyance  by  the  lender  to  the  borrow- 
er. The  parties  to  the  illegal  sale  may  vol- 
untarily do  what  the  courts  will  decree  they 
shall  do;  that  is,  they  may  voluntarily  can- 
cel the  Illegal  sale  under  the  same  circum- 
stances where  a  court  of  equity  would  decree 
a  cancellation.  It  is  necessary,  however,  that 
a  voluntary  agreement  to  cancel  a  sale  of 
this  character  shall  be  participated  in  by 
the  purchaser  at  the  sheriff's  sale.  He  has 
been  induced  by  the  act  of  the  plaintiff  to 
put  his  money  in  the  land,  and  the  plaintiff 
will  not  be  allowed  to  deprive  him  of  his 
money,  and  retrace  his  illegal  steps  at  pleas- 
ure, without  restitution  or  adjustment  of  the 
purchaser's  rights.  Napier  v.  Saulsbury,  63 
Ga.  477.  But  where  the  lender,  who  is  the 
plaintiff,  is  also  the  purchaser  at  an  illegal 
and  void  sherilTs  sale,  we  see  no  reason  why 
he  cannot  treat  the  sale  as  void,  and  pro- 
ceed in  the  manner  which  he  should  have 
first  adopted  in  the  enforcement  of  his  ex- 
ecution. The  defendant  cannot  complain  that 
the  plaintiff  treats  as  void  a  sale  which  the 
law  pronounces  invalid,  and  proceeds  to  sell 
again.  The  illegal  sale  did  not  change  the 
status.  It  neither  invalidated  the  plaintiff's 
Judgment,  nor  divested  the  defendant's  title. 
If  the  defendant  had  appealed  to  a  court  of 
equity  to  cancel  the  sheriff's  deed  to  the 
plaintiff  on  the  ground  of  the  illegality  of 
the  sale,  he  could  not  equitably  claim  that 
the  proceeds  of  the  sale  should  be  applied 
upon  his  debt.  He  could  not  have  both  the 
land  and  its  proceeds.  The  second  sale  could 
hardly  have  had  the  effect  of  depressing  the 
price  of  the  land  because  of  the  prior  Il- 
legal sale,  since  the  rights  of  no  new  par- 
ties were  injected  into  the  transaction,  and 
it  was  manifest  that  the  only  purpose  was  to 
bring  the  land  to  sale  in  a  legal  manner,  un- 
der an  execution  issuing  from  a  Judgment 
founded  on  a  debt  to  the  plaintiff  which  the 
defendant  had  secured  by  conveying  the  land 
to  the  plaintiff.  In  the  case  In  hand  the 
plaintiff  was  the  purchaser  at  the  first  sale, 
and  in  possession  of  the  land  at  the  time  he 
caused  the  execution  to  be  relevled ;  and  this 
circumstance  differentiates  the  case  from 
that  of  Napier  v.  Saulsbury,  supra,  where  a 
stranger  was  the  purchaser  at  the  first  sale, 
and  In  possession  at  the  time  the  plaintiff 
in  execution  undertook  for  the  second  time 
to  have  the  land  levied  on  and  sold.  We 
think  that  the  last  sale  of  the  land  was  valid, 
and  the  title  of  the  defendant  was  divested 
thereby. 

2.  At  the  conclusion  of  the  evidence  the 
plaintiff  offered  an  amendment  to  the  effect 


that,  after  the  first  sale  of  the  land  in  1898, 
the  purchaser  thereat,  the  University  of  the 
South,  went  into  possession  and  remained 
in  possession  until  1905,  when  it  conveyed 
the  land  to  M.  A.  Lambert,  during  which 
time  it  received  the  rents,  and  had  quarried 
enough  stone  from  the  land  to  pay  off  the 
Judgment,  if  properly  accounted  for ;  and  the 
plaintiff  prayed  that  the  University  of  the 
South  be  made  a  party  to  the  suit,  and  "be 
made  to  account  for  the  rents  and  for  the 
value  ot  the  rock  taken  from  said  land,  and 
said  sums  be  placed  as  a  credit  on  said  Judg- 
ment" It  was  also  alleged  that  M.  A.  Lam- 
bert had  received,  since  her  purchase,  large 
sums  from  the  sale  of  rock  quarried  on  the 
land ;-  and  an  accounting  was  asked  for  the 
rents  and  the  value  of  the  rock  quarried  by 
her.  The  facts  pertaining  to  the  sales  of  the 
land,  as  they  appear  in  the  first  part  of  this 
opinion,  were  also  alleged,  and  it  was  pray- 
ed that  the  sales  by  the  sheriff  be  canceled 
and  set  aside.  The  amendment  was  disallow- 
ed,' and  properly  so.  The  first  sale  of  the 
land  did  not  divest  the  title  of  E.  J.  Oulver; 
and  when  the  University  of  the  South  en- 
tered into  possession  of  the  land  by  virtue 
of  being  the  purchaser  at  this  illegal  sale,  it 
became  accountable  to  her  for  the  rentes  and 
profits  of  the  land.  Polhill  v.  Brown,  84  Ga. 
338,  10  S.  E.  921 ;  Dottenhelm  v.  Union  Sav- 
ings Bank  &  Trust  Ck).,  114  Ga.  788,  40  S.  B. 
825.  Such  rents  and  profits  should  have  been 
applied  to  the  credit  of  the  Judgment;  and^ 
if  insufficient  to  have  discharged  it  at  the 
time  of  the  second  levy,  the  execution  could 
legally  proceed  for  the  balance.  The  allega- 
tions that  the  University  of  the  South  had 
quarried  sufficient  rock  to  discharge  its  Judg- 
ment while  it  was  In  possession  of  the  land 
is  too  indefinite  as  an  attack  upon  the  Judg- 
ment as  being  satisfied  at  the  time  of  the 
second  sale.  The  allegation  is  that  the  quar- 
lying  of  stone  by  the  Univeraity  of  the  South 
occurred  between  1898  and  1905.  The  sec- 
ond sale  was  legal.  If  the  Judgment  was  not 
satisfied,  and  this  sale  took  place  in  1903. 
How  much  stone  was  quarried  before  1903  la 
not  alleged.  Since  this  last  sale  the  Uni- 
versity of  the  South  had  title,  and,  of  course, 
could  quarry  the  land  ad  libitum.  No  value 
Is  placed  on  the  stone  alleged  to  have  been 
quarried,  but  only  the  vague  statement  made 
that  enough  stone  was  quarried,  if  properly 
accounted  for,  to  pay  off  the  Judgment ;  and 
the  prayer  is  that  tiie  amount  found  to.  be 
due  on  an  accoimting  be  credited  on  the  Judg- 
ment This  averment  is  too  vague  to  raise 
the  issue  that  the  last  sale  was  void,  because 
had  under  an  execution  which  had  been  set- 
tled. Indeed,  the  plaintiff  does  not  pray 
for  a  cancellation  of  the  sheriffs  deed  on  the 
ground  that  the  sale  is  void,  because  the 
Judgment  was  fully  paid  off  and  discharged. 
If  the  defendant  has  a  cause  of  action  against 
the  University  of  the  South  for  rents  and 
profits  received  from  the  land  while  in  its 
possession  intermediate  of  the  two  sales,  it  is 
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an  entirely  different  controversy  from  the 
present  snlt  If  M.  A.  lAmbert's  title  is  good, 
she  had  the  right  to  quarry  the  stone  since 
her  purchase. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(132  Ga.  288). 

LONG  et  al.  t.  ROSE  et  al. 
(Supreme  Court  of  Georgia.    March  10,  1909.) 

Municipal  Gobpobations  (§  142*)— Opficebs 
—ELioiBiLrnr— Holding  Othsb  Office. 
Pol.  Code  1895,  §  223,  declares  that  ''per- 
sons holding  any  office  of  profit  or  trust  under 
the  government  of  the  United  States  (other  than 
that  of  postmaster),  or  of  either  of  the  several 
states,  or  of  any  foreign  state,"  are  **held  and 
deemed  ineligible  to  hold  any  civil  office  in  this 
state."  Held,  that  this  did  not  render  one  who 
held  the  office  of  solicitor  of  the  coontv  court 
of  a  county  ineligible  to  hold  the  office  of  mayor 
of  a  municipal  corporation  located  In  such  coun- 
ty ;  nor  dia  it  render  persons  who  respectively 
held  the  offices  of  coon^  treasurer  and  member 
of  the  board  of  education  of  the  county  ineligible 
to  hold  the  offices  of  aldermen  of  such  municipal 
corporation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  814;  Dec  Dig.  § 
142.*] 

(Syllabus  by  the  Ck>urt.) 

Brror  from  Superior  Court,  Camden  Coun- 
ty;  T.  A.  Parker,  Judge. 

Quo  warranto  by  J.  M.  Long  and  others 
against  D.  P.  Rose  and  others.  From  a  judg- 
ment dismissing  the  case,  relators  bring  error. 
Affirmed. 

J.  M.  Long  and  others  made  application  for 
leave  to  file  an  information  in  the  nature  of 
a  quo  warranto  against  D.  P.  Rose,  W.  H. 
Mullin,  and  J.  R.  Bachlott,  in  order  to  Inquire 
Into  their  right  to  hold  the  offices  of  mayor 
and  aldermen  of  the  city  of  St  Mary's. 
Permission  being  granted  to  file  the  Informa- 
tion, the  relators  alleged  as  follows:  They 
are  residents,  citizens,  and  taxpayers  of  St 
Mary's.  Under  and  by  virtue  of  the  charter 
of  that  city,  on  or  about  the  first  Monday  in 
April,  1908»  the  Governor  of  the  state  appoint- 
ed and  commissioned  respondent  Rose  as 
mayor  of  the  city  and  respondents  Mullin 
and  Bachlott  as  aldermen,  each  for  the  term 
of  one  year.  Bach  of  them  accepted  the  ap- 
pointment and  was  duly  commissioned,  taking 
the  oath  of  office  and  assuming  and  entering 
upon  the  discharge  of  the  duties  thereof,  and 
is  still  doing  so.  They  are  without  legal  war- 
rant or  authority  for  so  doing,  each  of  them 
being  ineligible  to  hold  the  office  for  the  rea- 
flons  hereafter  stated :  '^Relators  charge  that 
respondent  D.  P.  Rose  is  holding  the  office  of 
mayor  of  said  city  without  legal  warrant  and 
authority  so  to  do,  and  is  ineligible  to  hold 
said  office,  for  the  reason  that  at  the  time 
of  his  appointment  and  commission,  and  at 
the  time  of  his  taking  the  oath  and  assuming 
the  discharge  of  the  duties  of  said  office  of 
mayor,  he   was  and  is  now  commissioned. 


qualified,  and  exercising  the  duties  of  and 
holding  an  office  of  profit  and  trust  under  the 
government  of  the  state  of  Georgia,  to  wit, 
solicitor  of  the  county  court  of  Camden." 
Respondent  Mullin  is  holding  the  office  of  al- 
derman of  said  city  without  legal  warrant  or 
authority  so  to  do,  and  is  ineligible  to  hold 
said  office,  for  the  reason  that  at  the  time 
of  his  appointment  and  commission,  and  at 
the  time  of  his  taking  the  oath  and  assuming 
the  discharge  of  the  duties  of  said  office,  he 
was  and  is  now  commissioned,  qualified,  and 
exercising  the  duties  of  and  holding  an  office 
of  profit  and  trust  under  the  government  of 
the  state  of  (Georgia,  to  wit,  member  of  the 
board  of  education  of  Camden  county.  Re- 
spondoit  Bachlott  is  holding  the  office  of  al- 
derman of  said  city  without  legal  warrant  or 
authority  so  to  do,  and  is  ineligible  to  hold 
said  office,  for  the  reason  at  the  time  of  his 
appointment  and  commission,  and  at  the  time 
of  his  taking  the  oath  and  assuming  the  dis- 
charge of  the  duties  of  said  office,  he  was  and 
is  now  commissioned,  qualified,  and  exercis- 
ing the  duties  of  and  holding  an  office  of  pro- 
fit and  trust  under  the  government  of  the 
state  of  Georgia,  to  wit,  treasurer  of  Camden 
county.  For  these  reasons  respondents  are 
mere  de  facto  officials  of  the  city»  and  relat- 
ors pray  that  they  be  ousted.  The  respond- 
ents answered,  admitting  that  they  were  ap- 
pointed to  the  offices  of  mayor  and  aldermen, 
respectively,  and  that  they  were  discharging 
the  duties  thereof,  but  denied  that  thoy  were 
ineligible  to  do  so.  They  admitted,  also,  hold- 
ing the  other  offices  described  in  the  Inf orma- 
tion.  They  alleged  that  respondent  Rose  was 
appointed  mayor  subsequently  to  his  appoint- 
ment as  solicitor,  and  that  he  was  no  longer 
solicitor  of  the  county  court  They  also  al- 
leged that  each  of  them  was  a  resident  and 
freeholder  of  the  city  at  the  time  of  his  ap- 
pointment and  qualification,  and  so  remained. 
By  consent  of  counsel  for  both  parties  the 
case  was  heard  before  the  Judge  of  the  su- 
perior court  at  chambers  on  the  petition  and 
answer,  there  being  no  issue  of  fact  He  de- 
nied the  prayer  of  the  petition,  and  dismiss- 
ed the  case.    The  relators  excepted. 

W.  G.  Brantley  and  Brantley  St  Butts,  for 
plaintifTs  in  error.  Osborne  St  Lawrence,  for 
defendants  in  error. 

ATKINSON,  J.  At  common  law  there  was 
no  Inhibition  against  the  holding  of  more 
than  one  office,  provided  they  were  not  incon- 
sistent with  each  other.  In  many  of  the 
United  States  there  .are  constitutional  provi- 
sions or  legislative  acts  on  this  suhject,  limit- 
ing the  power  to  hold  different  offices  or  pro- 
hibiting the  holding  of  certain  different  of- 
fices at  the.  same  time  or  rendering  certain 
persons  holding  offices  of  a  particular  charac- 
ter ineligible  to  offices  of  another  described 
character.  In  this  state  Pol.  €k>de  1895,  § 
223,  declares  as  follows:    "The  following  per- 
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IOI10  are  held  and  deemed  Ineligible  to  hold 
any  dvll  office  in  this  state,  and  the  existence 
of  either  of  the  following  states  of  facts  is  a 
sufficient  reason  for  vacating  any  office  held 
by  such  person,  but  the  acts  of  such  person, 
while  holding  a  commission,  are  valid  as  the 
acts  of  an  officer  de  facto,  viz. :  •  •  •  (4) 
Holding  Other  Offices. — ^Persons  holding  any 
office  of  profit  or  trust  under  the  government 
of  the  United  States  (other  than  that  of  post- 
master), or  of  either  of  the  several  states,  or 
of  any  foreign  state."  This  first  appeared 
codified  in  the  original  Ck>de  which  took  ef- 
fect January  1,  1863.  By  act  approved  Sep- 
tember 11,  1891  (Acts  1890-91,  p.  102),  an  act 
was  passed,  the  caption  of  which  was  "An  act 
to  prohibit  in  this  state  the  holding  of  more 
than  one  county  office  by  one  person,  at  any 
one  time,  and  for  other  purposes."  It  is 
now  embodied  in  Pol.  Code  1895,  9  224,  as 
follows :  **No  person  shall  hold,  in  any  man- 
ner whatever,  or  be  commissioned  to  hold  at 
one  time,  more  than  one  county  office,  except 
by  special  enactment  of  the  Legislature  here- 
tofore or  hereafter  made ;  nor  shall  any  com- 
missioned officer  be  deputy  for  any  other  com- 
missioned officer,  except  by  such  special  en- 
actment" On  behalf  of  the  plaintiffs  in  error 
it  is  contended  that  the  purpose  of  paragraph 
4  of  section  223  of  the  Political  Ck)de  of  1895 
was  to  prevent  one  person  from  absorbing 
and  holding  more  offices  than  one,  and  to  pre- 
vent the  evils  which  might  accrue  from  pro- 
fessional office  seeking;  that  the  state  of 
Georgia  is  one  of  the  several  states  of  the 
Union,  and  the  expression,  "or  of  either  of 
the  several  states,"  is  sufficiently  broad  to 
cover  this  state;  that  the  section  referred  to 
renders  Ineligible  "to  hold  any  civil  office  in 
this  state,"  any  person  holding  any  office  of 
profit  or  trust  under  the  government  of  this 
state;  that  each  of  the  offices  of  mayor  and 
aldermen  in  the  city  of  St  Mary's  falls  with- 
in the  designation,  "any  civil  office  in  this 
state";  and  therefore  that  the  respondents, 
who  held,  respectively,  the  offices  of  solicitor 
of  the  county  court,  member  of  the  board  of 
education  of  the  county,  and  county  treasur- 
er, and  thus  held  an  office  of  profit  or  trust 
under  the  government  of  this  state,  were  in- 
eligible to  the  offices  of  mayor  and  aldermen. 
On  the  other  hand,  it  is  contended  that  the 
purpose  of  the  €k>de  paragraph  just  cited 
was  not  to  prevent  any  person  in  this  state 
from  holding  more  than  one  office  in  it,  but 
was  to  prevent  persons  who  held  any  office  of 
profit  or  trust  under  other  governments,  and 
owed  allegiance  to  them,  from  becoming  of- 
ficials of  this  states  and  thus  having  a  divided 
allegiance  to  two  masters ;  that  the  words  "or 
of  either  of  the  several  states"  meant  either 
of  the  several  states  other  than  this  state, 
and  did  not  Include  the  state  of  Georgia; 
and  also  that  If  It  were  otherwise,  the  state- 
ment that  the  persons  described  should  be 
"ineligible  to  hold  any  civil  office  in  this 
state"  had  reference  to  civil  offices  of  a  state 
character,  and  did  not  Include  mere  officials 


of  municipal  corporations ;  that  officers  of  tho 
latter  character  did  not  hold  a  "civil  office  in 
this  state,"  within  the  meaning  of  the  Code 
section  to  which  reference  has  been  ma^le; 
and  that  the  holding  of  the  offices  of  solidtor 
of  the  county  court  member  of  the  board  of 
education  of  the  county,  and.  treasurer  of  the 
county,  whether  they  would  have  rendered 
the  respondents  ineligible  to  hold  another 
state  office  or  county  office,  or  not  did  not 
make  them  Ineligible  to  hold  the  positions  (ft 
mayor  and  aldermen  in  St  Mary's. 

We  think  it  requires  no  argument  to  show 
that  the  solicitor  of  the  county  court  member 
of  the  board  of  education,  and  treasurer  of 
the  county  are  offices  of  trust  and,  if  they 
have  attadied  to  them  salaries  or  fees,  also 
offices  of  profit  It  is  unnecessary  to  the  de- 
termination in  this  case  to  decide  the  exact 
meaning  of  the  expression,  "or  of  either  of 
the  siBveral  states,"  as  used  in  the  Code,  be- 
cause, whichever  of  the  two  contentions 
above  stated  should  be  maintained,  the  re- 
sult in  this  case  would  be  the  same.  If  it 
should  be  conceded  that  the  expression  "^- 
ther  of  the  several  states"  was  intended  to 
and  did  include  the  state  of  Georgia,  and 
that  thereby  persons  holding  any  office  of 
profit  and  trust  under  the  government  of 
this  stat^  were  rendered  ineligible  to  hold 
any  civil  office  in  this  state,  the  words  em- 
ployed in  the  statute  declaring  ineligibility  to 
hold  "any  civil  office  in  this  state"  do  not  re- 
fer to  municipal  officers  such  as  a  mayor 
and  aldermen.  In  State  v.  Wilmington  City 
Council,  3  Har.  (Del.)  294,  it  was  held  that 
"the  office  of  treasurer  of  a  public  corpora- 
tion (such  as  the  city  of  Wilmington)  is  not 
a  'civil  office  in  this  state'  within  the  mean- 
ing of  the  constitutional  exclusion  of  the 
clergy  from  the  civil  office."  .  In  the  body 
of  the  opinion.  Bayard,  Chief  Justice,  said: 
"The  question  presented  in  the  second  point  is 
whether  the  office  of  treasurer  in  this  cor- 
poration comes  within  the  true  meaning  and 
import  of  the  terms  'civil  office  in  the  state,* 
as  used  in  the  Constitution.  The  word  'state' 
has  two  meanings,  and  Is  used  in  both  of 
them,  in  different  parts  of  that  instrument 
In  one  sense  it  signifies  the  territory  inhab- 
ited by  the  people;  in  the  other  it  means 
the  body  politic  inhabiting  the  territory.  So 
that  the  words  'civil  office  in  the  state'  may 
mean  either  civil  office  within  the  territory, 
or  civil  office  in  the  frame  of  government  or 
political  organization  which  it  was  the  busi- 
ness of  the  convention  to  establish.  As  the 
purpose  of  a  C^onstitution  is  to  establish  the 
principles  of  government  for  the  community 
as  a  body  politic,  without  any  particular  ref- 
erence to  the  territory  which  they  inhabit 
the  primary  and  leading  sense  in  which  the 
term  'state*  is  used  is  that  of  the  body  poli- 
tic." It  must  be  remembered,  too,  in  constru- 
ing the  language  used,  that  this  was  not  a 
conferring  or  enabling  act  but  a  law  limiting 
the  right  to  hold  office,  or  rendering  ineligible 
certain  persons  who  otherwise  might  have 
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lawfully  doDe  so ;  and  In  conetrnlng  its  terms 
consideration  Should  be  given  to  that  fact  in 
determining  the  legislatlre  purpose,  and  how 
far>  it  was  Intended  to  exclude  municipal  of- 
ficers not  necessarily  falling  wltliln  the  mean- 
ing of  the  words  employed. 

In  Pennsylvania  the  Constitution  contained 
a  provision  that  "no  member  of  Congress  of 
this  state,  nor  any  person  holding,  or  exer- 
cising, any  office  of  trust  or  profit  under  the 
United  States,  shall,  at  the  same  time,  hold 
or  exercise  the  office  of  Judge,  secretary, 
treasurer,  prothonotary,  register  of  wills,  re- 
corder of  deeds,  sheriff,  or  any  office  In  this 
state,  to  which  a  salary  Is  by  law  annexed, 
t>r  any  other  office  which"  future  legislators 
shall  declare  Incompatible  with  offices  or  ap- 
pointments under  the  United  States."  Mr. 
Dallas  was  appointed  by  the  President  of 
the  United  States  as  attorney  for  the  Eastern 
district  of  Pennsylvania,  The  Governor  also 
appointed  him  recorder  of  the  city  of  Phila- 
delphia. Application  was  made  to  the  Su- 
preme Court  for  leave  to  file  an  information 
in  the  nature  of  a  writ  of  quo  warranto,  to 
inquire  by  what  authority  the  defendant  ex- 
ercised the  office  of  recorder.  The  court 
held  that  the  recorder  of  the  dty  of  Philadel- 
phia was  not  a  judge,  within  the  meaning  of 
the  eighth,  section  of  the  second  article  of  the 
Constitution  of  the  state  of  Pennsylvania; 
the  section  and  article  above  quoted.  Com- 
monwealth V.  Dallas,  4  Dall.  (Pa.)  229,  1  L. 
Ed.  812.  As  there  reported.  Chief  Justice 
Shlppen  said  that,  although  the  recorder  of 
the  city  of  Philadelphia  possesses  some  pow- 
er and  performs  some  duties  of  a  judicial 
nature,  he  is  not  a  judge,  within  the  terms, 
spirit,  and  meaning  of  the  eighth  section  of 
the  second  article  of  the  Constitution."  The 
same  case  is  more  fully  reported  in  Respub- 
Ilea  V.  Dallas,  3  Testes  (Pa.)  3(X). 

In  State  v.  Kirk,  44  Ind.  401,  15  Am.  Rep 
239,  the  following  ruling  was  made:  •T?he 
office  of  councilman  in  a  city  is  an  office  pure- 
ly and  wholly  municipal  in  its  character, 
and  such  officer  has  no  duties  to  perform  un- 
der the  general  laws  of  the  state.  The  of- 
fice of  councilman  in  a  city,  although  a 
lucrative  office  in  the  ordinary  sense  of  the 
words,  is  not  a  lucrative  office  within  the 
meaning  of  the  ninth  section  of  the  second 
article  of  the  Constitution,  which  provides 
that  no  person  shall  hold  more  than  one 
lucrative  office  at  the  same  time."  The  Con- 
stitution of  Indiana  contained  a  provision 
that  "no  person  elected  to  any  judicial  office 
shall,  during  the  term  for  which  he  shall 
have  been  elected,  be  eligible  to  any  other 
office  of  trust  or  profit  under  the  state,  other 
than  a  judicial  office."  Under  the  provisions 
of  a  general  law  of  that  state  the  mayor  of  a 
city  was  also  a  judge  of  the  city  court,  and 
had  jurisdiction  to  try  and  determine  suits 
founded  on  contracts  or  torts,  when  the  debt 
or  damages  claimed  or  the  value  of  the  prop- 
erty so'ight  to  be  recovered  did  not  exceed 
$100;  to  issue  a  venire,  impanel  a  Jury,  re- 


ceive the  verdict,  grant  a  new  trial,  or  enter 
judgment  thereon ;  to  issue  writs  of  replevin, 
attachments  for  property,  and  ne  exeat,  capi- 
as ad  respondendum,  and  capias  ad  satisfa- 
ciendum. In  state  transactions  his  jurLsdic- 
tion  was  coextensive  with  the  county,  and  he 
had  exclusive  jurisdiction  where  the  fine  as- 
sessed could  not  exceed  $3,  and  concurrent  ju- 
rlsdlction  to  try  and  determine  all  cases  pun- 
ishable by  fine  only,  or  by  fine  with  discretion 
to  Imprison.  It  was  held  that  all  this  juris- 
diction which  was  not  merely  incidental  to 
his  government  of  the  city,  but  was  a  direct 
conference  of  additional  powers,  made  him  a 
judicial  officer,  and  he  was  therefore  ineligi- 
ble to  hold  the  office  of  sheriff.  It  was  held, 
however,  that  "the  executive  and  administra- 
tive duties  of  the  mayor  of  a  city,  under  the 
act  of  1857  (Acts  1857,  p.  42),  are  not  within 
the  executive  and  administrative  departments 
of  the  state  government,  as  established  by  the 
Constitution.  In  respect  to  such  duties,  the 
mayor  is  merely  an  officer  of  a  municipal  cor- 
poration, and  he  may  discharge  such  duties 
and  his  judicial  functions  at  the  same  time, 
without  violating  section  1  of  article  3  of 
the  Constitution"  (in  regard  to  keeping?  sep- 
arate the  three  departments  of  governiuent). 
Waldo  V.  Wallace,  12  Ind.  569.  Perkins,  J.» 
concurred  in  the  view  that  the  mayor  of  In- 
dianapolis, while  presiding  In  the  city  court» 
under  the  laws  creating  it  and  conferring  ju- 
risdiction upon  it,  was  a  judicial  officer ;  but 
in  reference  to  the  fact  that  the  state  govern- 
ment and  the  municipal  government  are  not 
identical  he  said:  "The  powers  which  are  ex- 
ercised by  a  city  government  are,  it  thus  ap- 
pears, superadded  to  those  exercised  by  the 
state  in  the  same  locality.  The  people  of 
towns  and  cities  are  governed  that  much 
more  than  are  the  people  of  the  state  gener^, 
ally.  This  is  deemed  a  necessary  Incident  to 
a  dense  population.** 

A  similar  ruling,  though  less  clearly  ex- 
pressed, was  made  In  Howard  v.  Shoemaker^ 
35  Ind.  111.  The  language  there  used  in 
reference  to  lucrative  offices  might  be  sub- 
ject to  misconstruction;  but  it  was  explain- 
ed in  the  oplnlpn  in  State  v.  Kirk,  44  Ind. 
401,  15  Am.  Rep.  239,  where  the  same  jus- 
tice who  wrote  the  opinion  in  the  former 
case  said:  "It  was  held  by  this  court,  in 
Howard  v.  Shoemaker,  supra,  that  the  office 
of  mayor  of  a  city  was  a  lucrative  office  with- 
in the  meaning  of  the  ninth  section  of  article 
2  of  the  Constitution,  not  because  he  received 
compensation  for  the  discharge  of  such  of 
his  duties  as  were  purely  -municipal  in  char- 
acter, but  for  the  reason  that  he  had  duties 
to  perform,  under  the  laws  of  the  state,  aside 
from  those  which  are  judicial  and  those  of  a 
purely  ministerial  character,"  etc.  The  idea 
expressed  by  Perkins,  J.,  in  the  quotation 
above  made,  is  recognized  in  the  decisions- 
of  this  state,  where  it  has  been  held  that  an 
affray  within  the  limits  of  a  municipal  cor- 
poration might  at  once  constitute  an  offense 
against    the   municipal    laws    touching   dis-^ 
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orderly  conduct,  and  also  an  offense  against 
the  state  laws  in  regard  to  assault  and  bat- 
tery or  assault  with  intent  to  murder,  and 
in  other  similar  instances,  thus  recognizing 
the  distinction  between  the  general  state 
laws  and  government  and  local  corporate 
laws  and  government,  although  the  munici- 
pality could  not  punish  for  an  infraction  of 
the  state  law. 

The  only  ground  on  which  it  was  asserted 
that  one  of  the  respondents  was  ineligible 
to  hold  the  office  of  mayor  of  St  Mary's 
was  that  he  was  solicitor  of  the  county 
court  No  contention  was  raided  or  urged 
that  the  mayor  had  duties  other  than  those 
incident  to  that  office,  or  of  a  character  sim- 
ilar to  those  described  in  the  Indiana  cases 
above  cited,  or  under  the  state  government, 
and  not  such  as  might  properly  be  exercised 
by  a  mayor  as  incidental  to  the  duties  of  that 
office,  and  was  therefore  ineligible.  The 
same  is  true  of  the  other  two  respondents; 
the  sole  claim  in  regard  to  them  being  that 
they  were  ineligible  to  be  appointed  alder- 
men of  St  Mary's  because  one  of  them  was 
a  member  of  the  board  of  education  of  the 
county  and  the  other  was  county  treasurer. 

We  have  not  discussed  the  doctrine  of  in- 
consistent offices,  because  the  pleadings  do 
not  raise  the  question;  but  the  contention 
is  that  the  defendants  were  ineligible  to  hold 
the  second  offices.  If  two  offices  are  merely 
inconsistent  the  acceptance  of  the  second 
operates  as  a  resignation  or  relinquishment 
of  the  first  If  the  statute  renders  the  hold- 
er of  one  office  ineligible  to  the  second,  it 
prevents  his  lawfully  holding  the  second  at 
all,  and  does  not  operate  as  a  relinquishment 
of  the  first  McWilliams  v.  Neal,  130  Ga. 
733,  61  S.  El  721.  The  mere  fact  that  the 
mayor  and  aldermen  of  St  Mary's  are  ap- 
pointed by  the  Governor  of  the  state  does 
not  render  them  officers  of  the  state;  that 
being  only  a  mode  of  selection  of  the  offi- 
cials of  the  municipality  under  the  terms  of 
its  charter. 

In  the  light  of  what  has  been  said  above, 
and  of  the  issues  raised  by  the  pleadings, 
there  was  no  error  on  the  part  of  the  court 
in  denying  the  prayer  of  the  relators  to  oust 
the  respondents  from  the  offices  of  mayor 
and  aldermen  of  the  municipality  of  St 
Mary*s. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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PRICE  et  aL  v.  HIGH  SHOALS  MFG.  CO. 

(Supreme  Court  of  Georgia.    Feb.  27,  IQOD.) 

1.  Watebs  and  Water  Ooubsks  (8  63*)— Ac- 
tion  Against  Ufpsb  Psopbibtos  —  Bvi- 

OENCE—AOMISSIBILITr. 

upon  the  trial  of  a  suit  by  one  riparian  pro- 
prietor against  an  apper  riparian  proprietor  for 
damaices  because  of  the  unreasonable  diminution 
and  detention  of  the  water  in  the  stream,  evi- 


dence tending  to  show  that  the  defendant  was 
using  water  from  the  stream  sufficient  to  pro- 
pel machinery  not  adapted  to  the  size  and  ca- 
pacity of  the  stream  was  admissible. 

WEd.  Note.~For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  §  63.*] 

2.  Watebs  and  Wateb  Coxjbses  (|  63*)— Ac- 
tion Against  Uppbb  Pbopbietob  —  E:vi- 
DENCB— Admissibility. 

In -a  suit  of  the  kind  named  in  the  preced- 
ing headnote,  where  the  damages  claimed  were 
loss  of  profits  in  operating  a  grist  and  flour  mill 
from  a  specified  time,  testimony,  offered  by  a 
witness  for  the  plaintiffs,  "that  he  had  heard 
people  say  that  they  had  quit  carrying  their 
grinding  to  plaintiffs*  mill,  oecause  they  could 
not  get  it  ground  on  account  of  low  water,"  it 
not  appeann^  that  the  statements  referred  to 
were  made  smce  such  time,  was  properly  ex- 
eluded. 

[EA.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  63.*] 

8.  Damages  (§  62*)— Ripabian  Owneb— In- 
vasion or  bights— Duty  to  Lessen  Dam* 
ages. 

Where  one  riparian  proprietor  continuously 
diminishes  or  detains  the  water  in  the  stream 
unreasonably  with  reference  to  the  rights  of 
another  riparian  proprietor,  who  is  damaged 
thereby,  there  is  an  illegal  invasion  of  the  prop- 
erty rights  of  the  latter,  and  he  Is  under  no  legal 
obligation  to  exercise  ordinary  care  to  avoid  or 
lessen  such  damages. 

[Bid.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  9  124;   Dec.  Dig.  §  62.*] 

4.  Damages  JI  9*)— Nominal  Damages— In- 
vasion OF  Pbopebtt  Rights. 

Where  there  is  such  an  illegal  invasion  of 
the  property  riehts  of  another  as  that  referred 
to  in  the  precedinfT  headnote,  the  injured  party 
is  entitled  to  nominal  damages,  even  though  he 
shows  no  special  damage. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  7-15;  Dec  Dig.  9  9.*] 

5.  Watebs  and  Wateb  Coubses  (I  63*)— Ac* 
TioN  Against  Uppeb  Pbopbietob— Instbuo-. 

TIONS. 

The  inaccuracies  in  the  charge  referred  to 
in  the  fifth  division  of  the  opinion  were  not  like- 
ly to  mislead  the  jury,  in  view  of  the  entire 
charge. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  S  63.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Walton  Coun- 
ty;   H.  G.  Lewis,  Judge. 

Action  by  W.  P.  Price  and  others  against 
the  High  Shoals  Manufacturing  Company. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Reversed. 

Cobb  &  Erwin,  George  C.  Thomas,  and 
Napier  &  Cox,  for  plaintiffs  in  error.  Hale 
G.  Nowell  and  Foster  &  Foster,  for  defend- 
ant in  error. 


HOLDEN,  J.  The  plaintiffs,  under  a  bond 
for  title,  with  part  of  the  purchase  money 
paid,  were  in  possession  of  property  on 
which  was  situated  a  mill  on  the  Apalachee 
river.  They  brought  suit  for  damages  against 
the  defendant,  which  owns  property  on  the 
river  above  the  plaintiffs'  property,  and  op- 
erates  machinery   by    means  of   the   power 


*For  other  eases  see  laxne  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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derived  from  the  water  of  the  stream.  They 
alleged  that  they  had  lost  custom  of  patrons  of 
their  mill,  by  reason  of  being  unable  to  oper- 
ate the  same  with  any  regularity,  on  account 
of  the  wrongful  conduct  of  the  defendant 
This  conduct;  was  alleged  to  consist  in  the 
erection,  in  1903,  of  a  reservoir  or  storage 
dam  on  the  river  above  the  plaintiffs'  mill, 
creating  a  pond  of  water  covering  a  con- 
siderable area,  which  caused  the  evaporation 
and  absorption  of  the  water,  thereby  di- 
minishing the  supply  to  which  the  plaintiffs 
were  entitled;  that  gates  were  placed  in 
this  dam  by  the  defendant,  which  were  dos- 
ed at  6  o'clock  p.  m.  every  day,  thereby  shut- 
ting off  the  flow  of  the  water  until  they 
were  opened  next  morning,  by  reason  of 
which  a  sufficient  amount  of  water  to  enable 
the  plaintiffs  to  operate  their  mill  did  not 
reach  the  mill  until  12  or  1  o'clock,  and  that 
the  bed  of  the  stream  between  the  plaintiff^' 
mill  and  the  defendant's  dam,  owing  to  the 
fact  of  it  containing  only  a  small  quantity 
of  water  while  the  gates  were  shut  down, 
became  dry  and  absorbed  a  quantity  of  wa- 
ter when  the  flow  was  turned  on  in  the 
morning.  The  plaintiffs  contended  that  the 
use  and  detention  of  water  by  the  defend- 
ant was  unreasonable  and  entirely  beyond 
the  size  and  capacity  of  the  stream,  and  was 
resorted  to  by  the  defendants  for  the  pur- 
pose of  propelling  machinery  of  a  msfgnltude 
twice  as  large  as  was  adapted  to  the  size 
and  capacity  of  the  stream,  and  that  the  ob- 
struction, detention,  retardation,  and  diminu- 
tion of  the  water  were  subversive  of  the 
rights  of  the  plaintiffs  and  caused  them 
damage  in  the  sum  of  $1,000  per  annum. 
The  defendant  filed  an  answer,  admitting 
the  construction  of  the  dam  and  the  shutting 
down  of  the  gates,  but  denying  that  the  shut- 
ting down  of  the  gates  entirely  cut  off  the 
fiow  of  the  water,  or  rendered  it  impossible 
for  the  plaintiffs  to  operate  their  mill.  Up- 
on the  trial  a  verdict  was  rendered  in  favor 
of  the  defendant  The  plaintiffs  moved  for 
a  new  trial,  and  to  the  order  denying  the 
same  they  excepted. 

1.  One  assignment  of  error  in  the  motion 
for  a  new  trial  is  as  follows:  'The  court 
erred  in  ruling  out  the  testimony  of  plain- 
tiffs' witness  Hayne,  'They  put  in  6,000  more 
spindles  after  the  new  dam  was  built,'  the 
purpose  of  which  was  to  show  that  the 
amount  of  machinery  being  propelled  was 
greater  than  the  capacity  of  the  stream,  and 
necessarily  took  more  water  than  the  natural 
stream  afforded;  plaintiffs'  counsel  inform- 
ing the  court  that  he  intended  to  show  that 
the  defendant  doubled  its  machinery,  and 
was  running  double  the  amount  of  machin- 
ery with  the  water  from  the  new  dam  that 
it  did  before  the  dam  was  built,  and  that 
the  machinery  in  the  mill,  before  this  addi- 
tion, required  all  the  water  power  of  the 
stream."  Under  a  proper  construction  of  Civ. 
Code  1895,  §§  3057,  3802,  3879,  every  riparian 
owner  is  entitled  to  a  reasonable  use  of  the 


water  in  the  stream.  If  the  gei>eral  rule 
that  each  riparian  owner  could  not  in  any 
way  interrupt  or  diminish  the  flow  of  the 
stream  were  strictly  followed,  the  water 
would  be  of  but  little  practical  use  to  any 
proprietor,  and^the  enforcement  of  such  rule 
would  deny,  rather  than  grant,  the  use  there- 
of. Every  riparian  owner  is  entitled  to  a 
reasonable  use  of  the  water.  Every  such 
proprietor  is  also  entitled  to  have  the  stream 
pass  over  his  land  according  to  its  natural 
flow,  subject  to  such  disturbances,  interrup- 
tions, and  diminutions  as  may  be  necessary 
and  unavoidable  on  account  of  the  reasonable 
and  proper  use  of  it  by  other  riparian  pro- 
prietors. Riparian  proprietors  have  a  com- 
mon right  in  the  waters  of  the  stream,  and 
the  necessities  of  the  business  of  one  cannot 
be  the  standard  of  the  rights  of  another; 
but  each  is  entitled  to  a  reasonable  use  of 
the  water  with  respect  to  the  rights  of  oth- 
ers. What  is  a  reasonable  use  is  a  question 
for  the  jury,  in  view  of  all  the  facts  in  the 
case,  taking  into  consideration  the  nature 
and  use  of  the  machinery,  the  quantity  of 
water  used  in  its  operation,  the  use  to  which 
the  stream  can  be  applied,  the  velocity  of  its 
current,  the  character  and  size  of  the  water 
course,  and  the  varying  circumstances  of 
each  case.  In  the  case  of  Pool  v.  Lewis,  41 
Qa.  162,  6  Am.  Rep.  526,  it  was  ruled:  "The 
owner  of  a  mill,  whose  dam  and  machinery 
are  suited  to  the  size  and  capacity  of  the 
stream,  has  the  right  to  the  reasonable  use 
of  the  water  to  propel  his  machinery;  but 
he  must  detain  it  no  longer  than  is  necessary 
for  its  profitable  enjoyment,  and  he  must 
return  it  to  its  natural  channel  before  It 
passes  upon  the  land  of  the  proprietor  be- 
low." See  2  Famham  on  Water  and  Water 
Rights,  p.  1612,  §  476;  Id.  pp.  1608,  1609; 
§  475;  Gould  on  Waters  (3d  Ed.)  pp.  427, 
428,  S  218;  80  Am.  &  Eng.  Enc.  Law,  372, 
373.  Under  the  facts  of  this  case,  we  think 
the  court  committed  error  in  ruling  out  the 
testimony  of  plaintiffs'  witness  that  the  de- 
fendant put  in  5,000  more  spindles  after  the 
new  dam  was  built  In  connection  with  the 
other  testimony  in  the  case,  this  testimony 
was  admissible  for  the  purpose  of  illus- 
trating the  question  as  to  whether  or  not  the 
defendant's  machinery  was  adapted  to  the 
capacity  of  the  stream,  and  therefore  of 
throwing  light  on  the  question  as  to  whether 
or  not  they  were  making  a  reasonable  use  of 
the  water. 

2.  Another  assignment  of  error  is  as  fol- 
lows: "That  the  court  erred  in  ruling  out 
the  testimony  of  plaintiffs'  witness  Wagner 
that  .he  had  heard  people  say  that  they  had 
quit  carrying  their  grinding  to  plaintiffs' 
mill  because  they  could  not  get  it  ground  on 
account  of  low  water."  The  plaintiffs  sued 
for  damages  which  they  alleged  occurred 
since  the  erection  of  a  new  dam  by  the  de- 
fendant in  1903.  It  does  not  appear  that  the 
statements  referred  to  were  made  since  the 
new  dam  was  erected  by  the  defendant ;  and 
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for  this,  If  for  no  other,  reason  ttiere  was  no 
error  in  exclndlng  the  testimony. 

8.  Another  assignment  of  error  is  that  the 
court  committed  error  in  charging  the  Jury 
that  the  plaintiffs  could  not  recover,  even  If 
they  were  injured  by  the  conduct  of  the  de- 
fendant, if  the  plaintiffs  could  have  avoided 
the  injury  by  the  exercise  of  ordinary  care 
and  diligence;  and  it  further  charging:  *'It 
Is  a  question  of  fact  whether  ordinary  care 
and  diligence  required  them  to  build  a  storage 
dam,  or  adopt  any  other  plan  to  protect  them 
from  loss.  This  is  a  fixed  rule  applicable  to 
all  cases  of  similar  character."  Civ.  Code 
189G»  8  3802,  provides:  '*Where  by  a  breach 
of  contract  or  negligence  one  is  injured,  he 
is  bound  to  lessen  the  damages  as  far  as  is 
practicable  by  the  use  of  ordinary  care  and 
diligence;  but  this  does  not  apply  in  cases 
of  positive  and  continuous  torts."  The  con- 
duct of  the  defendant  complained  of  in  this 
case  is  not  a  breach  of  contract  or  negligence. 
It  is  a  positive  and  continuous  tort  We  do 
not  think  the  rule  of  law  announced  by  the 
court  in  the  charge  complained  of  was  ap- 
pllcable  in  this  case.  In  the  case  of  Athens 
Mfg.  Co.  V.  Rucker,  80  Ga.  291,  4  S.  B.  886,  it 
was  held':  "Whenever  the  right  to  enjoy  one's 
property  to  its  fullest  extent  is  Invaded,  and 
injury  arises  therefrom,  he  may  recover  any 
damages  sustained  by  reason  of  such  inva- 
sion; nor  is  he  bound  to  do  anything  to 
avoid  the  consequences  thereof."  On  page 
296  of  80  Ga.,  page  886  of  4  S.  E.,  the  court 
uses  this  language:  ''We  do  not  tliink  that 
this  is  a  case  of  negligence.  If  this  company 
raised  their  dam,  thereby  causing  water  in 
the  creek  to  run  over  the  plaintifTs  land,  and 
thereby  injuring  and  damaging  him,  that  was 
an  invasion  of  his  rights,  and  a  positive  act 
on  the  part  of  the  defendant,  and  not  a  case 
of  negligence;  nor  was  it  negligence  on  the 
part  of  the  plaintiff  not  to  do  anything  to 
avoid  the  consequences  of  their  act  Every 
man  has  the  right  to  enjoy  his  property  to 
the  fullest  extent;  and  whenever  that  right 
Is  invaded  by  another,  and  injury  accrues  to 
him,  he  is  entitled  to  his  damages  therefor. 
The  evidence  fails  to  show  that  the  plaintiff 
did  anything  that  led  to  or  increased  this 
damage.  He  did  notliing,  and  he  had  a  right 
to  do  nothing ;  and  if  they  invaded  his  rights 
they  were  liable  to  him  for  any  damages 
which  he  sustained  by  reason  of  such  inva- 
sion." In  the  case  of  Satterfleld  v.  Rowan, 
83  Ga.  187,  9  8.  E.  677,  the  foUowing  ruling 
was  made:  "The  principle  that  the  defend- 
ant may  reduce  the  recovery  for  an  injury 
resulting  from  his  negligence,  by  showing 
that  the  plaintiff  did  not  exercise  ordinary 
care  to  diminish  or  avoid  the  damages,  does 
not  apply  where  the  act  complained  of  is 
not  a  mere  act  of  negligence,  but  a  positive, 
continuous,  tortious  act,  committed  by  the  de- 
fendant in  carrying  dirt  and  ore  from  a  mine 
and  washing  it  in  a  stream  flowing  through 
the  land  of  both  parties^  and  thereby  produc- 


ing continued  adulteration  of  the  plaintiff*! 
water." 

Riparian  proprietors  have  no  title  to  the 
water  which  flows  over  their  land,  but  are 
entitled  to  a  reasonable  use  thereof,  and 
"they  may  insist  that  their  right  to  thus  use 
the  water  shall  be  regarded  and  protected  as 
proiierty."  Gould  on  Waters,  p.  395,  S  204. 
In  2  Famham  on  Water  and  Water  Rights, 
pp.  1666,  1566,  §  462,  it  is  said:  'The  right 
to  have  a  natural  water  course  continue  its 
physical  existence  upon  one's  property  is  as 
much  property  as  is  the  right  to  have  the  hills 
or  forests  remain  in  place.  •  •  •  Such 
flow  and  use  belong  to  the  land  through  which 
it  passes,  as  an  incident,  convenience,  or  ease- 
ment which  inseparably  connects  itself  there- 
with as  a  part  thereof,  and  frequently  gives  or 
adds  value  thereto,  and  is  a  private  property 
right  in  the  proprietor  thereof,  within  the  pro- 
tection of  the  constitutional  provision  that 
private  property  shall  be  forever  held  invio- 
late, subject  to  the  public  welfare,  and  shall 
not  be  taken  for  public  use  without  compensa- 
tion being  first  made.  The  property,  there- 
fore, consists,  not  in  the  water  itself,  but  in 
the  added  value  which  the  stream  gives  to  the 
land  through  which  it  flows.  This  is  made 
up  of  the  power  which  may  be  obtained  from 
the  flow  of  the  stream,  from  the  increased 
fertility  of  the  adjoining  fields  because  of  the 
presence  of  the  water,  and  of  the  value  of  the 
water  for  the  uses  to  which  it  may  be  put 
The  right  to  the  continued  existence  <^  these 
conditions  is  property*  to  protect  wliich  the 
owner  may  resort  to  any  or  all  the  instru- 
mentalities which  may  be  employed  for  the 
protection  of  private  property  rights." 

If  the  defendant  by  an  unreasonable  use  of 
the  water  diminished  the  supply  to  which  the 
plaintiffs  were  entitled  at  all  times,  or  from 
6  p.  m.  until  1  p.  m.  detained  and  withheld 
from  the  plaintiffs  the  water  which  they  were 
entitled  to  use,  this  was  an  illegal  invasion 
of  the  plaintiffs'  property  rights.  The  shut- 
ting down  of  the  gates  in  the  defendant's 
dam  every  day  at  6  p.  m.,  thereby  causing 
this  detention,  was  a  positive  tort  We  think 
the  court  committed  error  in  giving  the 
charges  complained  of.  This  charge  was  of 
harmful  effect  to  the  plaintiff  in  view  of  the 
testimony  in  the  case.  One  of  the  plaintiffs 
testified:  ''If  we  liad  have  provided  a  stor- 
age dam,  we  could  have  had  water  all  the 
time.  If  we  had  the  money  that  they  did,  we 
would  have  built  a  storage  dam."  One  of  the 
defendant's  witnesses  testified:  "If  Price 
built  a  storage  dam,  he  would  have  storage 
enough  to  run  until  this  reached  him.  If  it 
was  not  for  Price's  large  wheels,  I  think  he 
could  run  anyhow,  all  the  time,  as  a  good 
many  streams  run  in  there."  Another  one 
of  the  defendant's  witnesses  testified:  "The 
water  that  runs  in  from  the  creeks  and 
branches,  with  a  tight  dam  he  would  have 
enough  water  to  run  half  a  day.  We  have 
tested  it    He  could  run  tUl  our  water  got 
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there.  •  •  •  With  a  good  dam,  I  should 
think  he  could  run  all  the  morning  till  the 
water  got  there ;  run  a  good  deal  more  than 
they  have."  In  view  of  this  and  other  testi- 
mony in  the  case,  the  charge  complained  of 
was  error  of  such  harmful  eifect  as  to  re- 
quire a  new  trial.  If  the  defendant  made 
an  unreasonable  use  of  the  water,  so  as  to 
damage  the  plaintifite,  it  was  an  illegal  inya- 
sion  of  their  property  rights  and  a  continu- 
ous and  positive  tort,  and  the  plaintiffs  could, 
recover  whatever  damages  they  sustained, 
even  though  by  the  exercise  of  ordinary  care 
and  diligence  they  could  have  avoided  the 
same.  In  this  connection,  see  Brown  v.  Dean, 
123  Mass.  255 ;  McCarty  v.  Boise  City  Canal 
Co.,  2  Idaho,  245, 10  Pac.  623;  Gilbert  t.  Ken- 
nedy, 22  Mich.  117.  132-134. 

4.  Complaint  is  made  in  the  motion  that 
the  charge  of  the  court  was  such  as  not  to 
inform  the  Jury  that  the  plaintiffs  were  en- 
titled to  nominal  damages,  even  though  they 
Buffered  no  actual  damage,  if  there  was  an  il- 
legal invasion  of  their  rights.  If  there  was 
on  the  part  of  the  defendant  an  illegal  inva- 
sion of  the  property  rights  of  the  plaintiffs, 
the  latter  were  entitled  to  recover  nominal 
damages,  even  though  they  proved  no  special 
damage.  White  v.  East  Lake  Land  Co.,  96 
Ga.  415,  417,  23  S.  E.  393,  51  Am.  St  Rep. 
141 ;  Ellington  v.  Bennett,  59  Ga.  286 ;  Hend- 
rick  V.  Cook,  4  Ga.  241 ;  Gould  on  Waters,  p. 
422,  §  2J.4 ;  2  Farnham  on  Water  and  Water 
Rights;  p.  1674,  S  510, 

5.  Complaint  is  made  of  the  following 
charge  of  the  court:  "On  the  other  hand,  I 
charge  you,  if  the  dam  did  not  result  in  the 
diminution  of  the  supply  of  water  for  mill 
purposes,  then  plaintiffs  cannot  recover."  It 
is  contended  by  the  plaintiffs  that  this  charge 
excluded  the  theory  of  the  plaintiffs  that  they 
were  entitled  to  recover  for  an  unreasonable 
detention  of  the  water,  even  though  the 
quantity  was  undiminished.  Plaintiffs  com- 
plained that  the  water  in  the  stream  was 
diminished  by  evaporation,  absorption,  and 
percolation,  and  that  the  water  was  unrea- 
sonably detained  by  defendant,  so  that  plain- 
tiffs did  not  have  sufficient  water  to  operate 
their  mill  from  6  p.  m.  to  1  p.  m.  The  words 
employed  in  the  charge  complained  of,  name- 
ly, "diminution  of  the  supply  of  water  for 
mill  purposes,"  were  not  explicit  enough  to 
clearly  embrace  the  contention  that  the  sup- 
ply was  entirely  cut  off  from  6  p.  m.  to  1 
p.  m. ;  but  in  view  of  the  rest  of  the  charge 
of  the  court,  clearly  setting  forth  the  right 
of  the  plaintiffs  to  recover  because  of  any 
unreasonable  detention  of  the  water,  we  do 
not  think  the  jury  misunderstood  the  mean- 
ing of  the  court*s  charge,  considered  in  its 
entirety.  We  think,  however,  it  would  have 
been  better  to  have  more  clearly  expressed 
the  contention  of  unreasonable  detention  in 
the  charge  of  which  complaint  is  made. 

Complaint  is  also  made  of  the  charge 
wherein  the  court  told  the  Jury  the  plaintiffs 


were  not  entitled  to  recover,  when  he  should 
have  stated  they  were  entitled  to  recover. 
In  view  of  the  rest  of  the  charge,  and  what 
occurred  between  the  court  and  counsel  in 
reference  to  this  mistake,  it  was  not  such 
error  as  to  require  a  new  trial. 

Complaint  is  also  made  of  the  charge,  set 
forth  in  the  amendment  to  the  motion,  that 
if  the  rules  of  the  defendant  in  the  opera- 
tion of  its  machinery,  and  in  turning  on  and 
shutting  off  the  water,  were  reasonable,  "in 
the  light  of  the  law  I  have  given  you  in 
charge,"  and  damage  resulted  to  the  plaintiffs 
by  reason  of  the  enforcement  of  such  rules, 
such  damages  should  not  be  recovered.  Mov- 
ants complain  of  this  charge,  because  It  fails 
to  state  that  such  "rules  must  be  reasonable 
relative  to  the  rights  of  the  plaintiffs,  as  well 
as  to  the  rights  of  the  defendant"  The  use 
of  the  water  of  a  stream  by  one  riparian 
proprietor  must  be  reasonable  with  reference 
to  the  rights  of  other  riparian  proprietors. 
We  do  not  think  the  charge  complained  of 
created  on  the  minds  of  the  Jury  any  im- 
pression that  this  was  not  the  law,  in  view 
of  the  words  therein  employed,  "in  the  light 
of  the  law  I  have  given  you  in  charge,"  and 
in  view  of  the  rest  of  the  charge,  which  plain- 
ly informed  the  Jury  that  the  use  of  the  wa- 
ter by  one  proprietor  must  be  reasonable 
with  reference  to  the  rights  of  other  pro- 
prietors. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

LUMPKIN,  J.  (ccmcurring  specially).  I  con- 
cur, in  the  Judgment  rendered  in  this  case, 
but  I  cannot  concur  in  all  the  reasoning 
by  which  the  result  is  reached.  Especial- 
ly is  this  true  as  to  the  third  division  of 
the  opinion.  "The  owner  of  a  mill,  whose 
dam  and  machinery  are  suited  to  the  size 
and  capacity  of  the  stream,  has  a  right  to 
the  reasonable  use  of  the  water  to  propel  his 
machinery;  but  he  must  detain  it  no  longer 
than  is  necessary  for  its  profitable  enjoy- 
ment, and  he  must  return  it  to  its  natural 
channel  before  it  passes  upon  the  land  of 
the  proprietor  below."  Pool  t.  Lewis,  41 
Ga.  162,  5  Am.  Rep.  526.  Every  dam  neces- 
sarily impedes  to  some  extent  the  flow  of 
the  water.  There  is  some  evaporation  from 
every  mill  pond.  If  the  temporary  and  rea- 
sonable detention  of  water  for  the  purposes 
of  generating  power  to  operate  the  mill  con- 
stitute a  positive  tprt,  the  result  would  be 
paralysis  to  the  manufacturing  interests  of 
the  state,  which  cannot  operate  without  some 
detention  of  water  and  consequent  loss  by 
evaporation.  If  the  owner  of  the  mill  has 
a  right  to  detain  the  water  reasonably  for 
its  profitable  enjoyment,  the  mere  allegation 
that  he  detained  it  longer  than  was  reason- 
able would  not  constitute  a  case  faliling  with- 
in the  class  of  "positive  and  continuous 
torts"  referred  to  in  Civ.  Code  1895,  §  3802, 
which  would  free  the  lower  millowner  from 
any  necessity  or  duty  to  use  ordlnaiy  care. 
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Whatever  those  wordtf  may  mean,  I  do  not 
think  that  they  apply  to  a  case  where  a  per- 
son has  a  right  to  do  a  thing  reasonably 
(the  thing  itself  being  right,  if  reasonably 
exercised),  because  of  a  charge  that  the 
right  was  unreasonably  exercised.  The  un- 
reasonable exercise  of  a  right  more  nearly 
approximates  negligence  than  the  commis- 
sion of  a  positive,  direct,  or  willful  tort  If 
unreasonable  exercise  of  a  right  is  to  be 
classified  rather  with  negligent  torts  than 
those  which  the  Code  calls  '^positive  and  con- 
tinuous," unquestionably  the  rule  which  re- 
quires the  exercise  of  ordinary  care  on  the 
part  of  the  person  claiming  to  be  injured 
in  order  to  lessen  the  damages  applies. 

This  is  quite  different  from  a  case  where 
water  is  actually  backed  upon  the  land  of 
another  or  caused  to  overflow  his  land.  Such 
cases  present  instances  of  a  direct  invasion 
of  the  land  itself.  A  person  trespasses  upon 
land  as  much  by  backing  water  upon  it  as 
he  does  by  entering  upon  it  himself.  Thus, 
in  the  case  of  Athens  Mfg.  Ck>.  v.  Rucker,  80 
6a.  291,  4  S.  E.  885,  it  was  said:  "If  the 
company  raised  their  dam,  thereby  causing 
water  in  the  creek  to  run  over  plaintifTs 
land,  and  thereby  injuring  and  damaging 
him,  that  was  an  invasion  of  his  rights,  and 
was  a  positive  act  on  the  part  of  the  defend- 
ant, and  not  a  case  of  negligence."  In  Sat- 
terfleld  v.  Rowan,*  8»  Ga.  187,  9  S.  E.  677, 
the  tortious  act  complained  of  was  commit- 
ted by  carrying  dirt  and  ore  from  a  mine  and 
washing  It  in  a  stream  which  flowed  through 
the  land  of  other  parties,  thus  producing  con- 
tinued adulterations  of  such  water.  The 
adulteration  of  a  stream,  thereby  carrying 
upon  the  plaintiff's  land  foreign  substances, 
or  deleterious  matter,  is  quite  different  from 
the  detention  of  water  for  mill  purposes, 
though  claimed  to  be  unreasonable. 

The  plaintiff  here  does  not  complain  as  a 
mere  riparian  proprietor,  using  the  water  in 
the  natural  flow  of  the  stream  for  ordinary 
uses,  but  as  a  millowner  of  the  hydraulic 
IMwer  capable  of  propelling  machinery.  He 
is  not  suing  for  damages  resulting  from  a 
general  depreciation  In  value  of  land  by 
having  water  taken  trom  it,  but  for  injury 
to  his  mill  and  the  water  privileges  connect- 
ed therewith.  When  he  contends  that  the 
damages  which  he  has  suffered  have  resulted 
from  the  conduct  of  the  defendant  certainly 
it  would  be  competent  to  reply  by  showing 
that  they  resulted,  not  from  the  conduct  of 
the  defendant  but  because  the  plaintiff  had 
built  no  dam  for  the  purpose  of  running  his 
mill,  or  that  he  had  built  a  totally  insuflScient 
dam  for  that  purpose,  or  that  he  had  allowed 
bis  dam  to  rot  down,  or  that  he  had  per- 
mitted a  hole  to  exist  in  it  through  which 
the  water  escaped,  when,  if  he  had  built  the 
dam,  or  repaired  it  or  stopped  the  hole,  he 
would  not  have  been  damaged.  In  other 
words,  it  is  competent  to  show  that  the  dam- 


age resulted,  not  wholly  or  partly  from  the 
plaintiff's  conduct  hut  wholly  or  partly  from 
the  defendant's  conduct  or  that  it  was  not 
the  defendant's  dam  which  caused  the  dam- 
age, but  the  hole  in  the  plaintiff's  dam,  and 
that  if  he  had  exercised  ordinary  care  he 
would  not  have  suffered  the  injury  on  ac- 
count of  which  he  complains.  In  Grant  v. 
Kuglar,  81  Ga.  637,  8  S.  B.  878,  3  L.  R.  A. 
606. 12  Am.  St  Rep.  348,  it  was  said  that  sec- 
tions of  the  former  Code— 2227,  2231,  2232, 
3018  (but  erroneously  printed  2327,  2381, 
2332,  referring  to  what  is  now  embodied  in 
sections  3057,  3061,  3062,  and  387&  of  the 
Code  of  1895) — made  no  substantial  change 
in  the  common-law  rights  of  landowners, 
with  respect  to  ditching  out  and  protecting 
their  property.  And  see  White  v.  Bast  Lake 
Land  Co.,  96  Ga.  417,  23  S.  E.  393,  51  Am. 
St  Rep.  141 ;  Coldwell  v.  Sanderson,  60  Wis. 
52,  28  N.  W.  232,  33  N.  W.  591. 

I  an\  authorized  to  state  that  Mr.  Justice 
ATKINSON  concurs  with  me  in  the  views 
above  expressed. 


(132  Ga.  807) 
STAJ.VEY  V.  STALVEY. 
(Supreme  Court  of  Georgia.    March  10,  1909.) 

1.  DivoBCS  (§  210*)— Tempobabt  Alimony- 
Con  oitioh  OF  Cause. 

Where  there  is  no  pending  suit  for  divorce, 
until  there  is  a  proceeding  for  permanent  ali- 
mony, the  judge  at  chambers  has  no  jurisdiction 
of  the  matter  of  granting  alimony,  under  section 
2467,  Civ.  Code  1895. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  »  610;   Dec  Dig.  i  210.*] 

2,  DiVOBCB   (I  210*)— Tempobabt  Aumont— 
Condition  or  Causs. 

Where  a  petition  was  filed  seeking  tem- 
porary alimouT,  the  filing  of  a  subsequent  inde- 
pendent suit  for  permanent  alimony  would  not 
save  the  former  petition. 

[Ed.  Note.— For  other  cases,  see  Divorce.  Cent 
Dig.  §  610;  Dec.  Dig.  §  210.«] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ter; W.  D.  Ellis,  Judge. 

Action  by  Elizabeth  Stalvey  against  G. 
M.  Stalvey  and  another.  Judgment  for 
plaintiff,  and  defendant  Stalvey  brings  er- 
ror.   Beversed. 

SUizabeth  Stalvey  filed  a  petition  against 
G.  M.  Stalvey  and  the  Fourth  National 
Bank,  alleging,  In  brief,  as  follows:  Sbe 
was  married  to  Stalvey  in  ^^03,  and  two 
children  were  bom  to  them.  She  has  been 
informed  and  believes  that  Stalvey  recently 
married  another  woman  in  South  Carolina, 
and  is  now  living  with  her.  He  has  desert- 
ed the  petitioner,  and  has  contributed  noth- 
ing, for  some  time  past,  toward  the  support 
of  herself  and  her  two  chlldreu,  and  he  and 
she  are  now  living  separate  and  apart.  He 
has  on  deposit  with  the  Fourth  National 
Bank  the  sum  of  about  $700  He  Uas  tbrent- 
ened  to  withdraw  this  money  from  tn«i  bank. 
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It  belongs  In  part  to  her,  she  having  helped 
to  earn  it  and  save  it.  ''Petitioner  claims 
the  whole  of  said  sum  as  temporary  ali- 
mony." Stalvey  is  guilty  of  a  crime  involv- 
ing moral  turpitude.  She  has  no  recourse  at 
lavr,  and  will  lose  the  money  unless  her 
prayers  are  granted.  She  prayed  that  Stal- 
vey be  restrained  from  drawing  the  money 
from  the  bank;  that  the  bank  be  served 
with  a  copy  of  the  petition  and  order  grant- 
ed thereon,  and  that  it  be  restrained  from 
paying  the  money  to  Stalvey;  that  pending 
the  final  hearing  on  the  above  petition  the 
defendants  be  restrained  from  withdrawing 
and  paying  out  the  money  or  in  any  way 
changing  its  status;  that  Stalvey  be  requir- 
ed to  answer,  "on  such  day  as  may  be  nam- 
ed by  the  court,  why  said  sum  of  money 
should  not  be  paid  over  to  petitioner";  and 
that  process  issue  requiring  the  defendants 
to  be  and  appear  at  the  next  term  of  the 
court 

By  amendment  it  was  alleged  that  Stalvey 
was  insolvent  and  was  without  the  state  of 
Georgia,  and  that  unless  injunction  should 
be  granted  the  fund  would  be  withdrawn  be- 
yond the  reach  of  the  process  of  the  court 
She  prayed  that  the  amount  on  deposit  in 
the  bank  in  the  name  of  Stalvey  should  "be 
awarded  her  by  the  court  as  temporary  ali- 
mony for  support  of  herself  and  children, 
and  that  a  decree  issue  requiring  the  de- 
fendant the  Fourth  National  Bank  to  pay 
over  to  the  plaintlfC  the  said  money,  or  so 
much  thereof  as  the  court  may  deem  proper, 
for  temporary  alimony,  and  requiring  the 
defendant  Stalvey  to  pay  over  to  the  plain- 
tiff said  sum  of  money,  or  so  much  thereof 
as  the  court  may  deem  proper,  as  temporary 
alimony."  The  presiding  judge  granted  an 
order  requiring  the  defendants  to  show 
cause  before  him,  on  a  day  named,  why  the 
prayers  of  the  petition  should  not  be  grant- 
ed, and  in  the  meantime  restrained  Stalvey 
from  withdrawing  from  the  bank  the  fund 
on  deposit  there,  the  bank  from  paying  such 
sum  to  Stalvey,  and  both  of  them  from 
changing  its  status.  The  defendants  demur- 
red to  the  petition,  and  Stalvey  filed  an  an- 
swer to  it  On  the  hearing  the  Judge  order- 
ed that  out  of  the  funds  in  the  bank  the 
sum  of  $150  should  be  paid  to  the  attorney 
for  the  plaintiff,  and  the  balance  be  paid  to 
her  for  the  support  of  herself  and  her  two 
children*     Stalvey  excepted. 

W.  R.  Hammond,  for  plaintiff  in  error. 
Lamar  Hill,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  Under  the  decisions  in  Yeomans  v. 
Yeomans,  77  Ga.  124,  3  S.  E.  354,  Stallings 
V.  Stallings,  127  Ga.  467,  66  S.  B.  469,  9  L. 
R.  A.  (N.  S.)  593,  and  King  v.  King,  128  Ga. 
54,  67  S.  E.  227,  the  Judgment  of  the  Judge 
of  the  superior  court,  granting  temporary 
alimony  and  directing  a  sum  which  had  been 
deposited  in  bank  by  the  husband  to  be  paid 
over  by  the  bank  to  the  wife  and  her  attor- 


ney, must  be  reversed.  The  petition  filed 
by  the  wife  contained  no  piayer  for  perma- 
nent alimony,  nor  did  it  appear  that  there 
was  any  separate  suit  for  alimony  or  di- 
vorce pending.  The  petition  contained  only 
prayers  for  temporary  restraint  against 
changing  the  status  of  the  money  in  bank, 
that  the  entire  amount  be  awarded  to  the 
wife  as  temporary  alimony,  and  for  process. 
An  application  for  temporary  alimony  is 
only  for  an  allowance  ad  Interim,  includin^r 
counsel  fees,  if  proper.  It  is  interlocutory 
in  its  character,  not  finaL  It  must  have  as 
a  basis  some  proper  action  which  will  result 
in  a  final  Judgment  and  terminate  the  inter- 
im. A  Judge  of  the  superior  court  cannot 
on  a  mere  application  for  temporary  ali- 
mony, without  more,  and  with  no  foundation 
on  which  to  base  it  either  by  way  of  a  suit 
for  divorce  or  a  suit  for  permanent  alimony, 
grant  the  temporary  alimony  prayed,  and 
order  funds  of  the  husband  in  bank  to  be 
paid  over  by  the  bank  to  the  wife  or  her 
attorney. 

It  was  contended  on  behalf  of  the  defend- 
ant in  error  that  the  point  was  not  suffi- 
ciently raised  before  the  presiding  Judge,  or 
in  this  conrt,  to  authorize  a  reversal.  In  this 
view  we  cannot  concur.  The  husband  filed 
a  demurrer,  one  ground  of  which  was  be- 
cause the  plaintiff's  petition  failed  to  set 
forth  any  cause  of  action  against  this  de- 
fendant, and  another  was  because  the  plain- 
tiff in  her  petition  did  not  pray  for  any  re- 
lief against  the  defendant,  or  for  the  re- 
covery of  any  Judgment  against  him.  The 
demurrer  appears  to  have  been  before  the 
psBsiding  Judge  as  a  ground  of  objection  to 
the  grant  of  the  temporary  alimony.  In  the 
bill  of  exceptions  one  assignment  of  error 
was  because  the  court  erred  in  awarding 
temporary  alimony  to  the  petitioner;  there 
being  no  prayer  in  her  petition  or  any  in  the 
amendment  thereto  for  permanent  alimony, 
and  no  prayer  on  which  an  award  of  tempo* 
rary  alimony  could  properly  be  based.  Er- 
ror in  the  Judgment  awarding  alimony  was 
also  assigned  on  other  grounds.  The  point 
of  lack  of  a  sufficient  basis  was  more  dis- 
tinctly made  than  In  Yeomans  v.  Yeomans, 
supra.  In  that  case  Chief  Justice  Bleckley 
said  in  the  opinion  (page  126  of  77  Ga.,  and 
page  355  of  3  S.  EX) :  ''There  Is  no  intima- 
tion oir  this  objection  in  the  husband's  an- 
swer, and  we  doubt  whether  it  was  distinct* 
ly  presented  to  the  Judge  below,  although  it 
Is  substantially  developed  in  the  bill  of  ex- 
ceptions. But  as  Jurisdiction  over  the  sub- 
ject-matter is  essential  to  the  validity  of  an 
order  made  at  chambers,  and  as  to  enforce 
the  order  may  require  the  use  of  means  that 
could  not  be  employed  without  very  grave 
consequences  where  Jurisdiction  is  wanting, 
we  feel  constrained  to  sustain  the  exception." 

In  response  to  the  contention  of  counsel  for 
the  plaintiff  in  error  that  the  petition  did 
not  have  sufficient  legal  foundation,  counsel 
for  defendant  in  error  in  his  brief  replied 
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that  there  was  In  the  record  a  petition  for 
permanent  alimony,  filed  on  July  11,  1908, 
which  had  been  sent  to  this  court  by  the 
derk  of  the  superior  court  as  a  part  of  the 
record*  though  not  specified  to  be  sent  up 
In  the  bill  of  exceptions.  Counsel  differed 
as  to  whether  this  could  be  considered  b]^  the 
Supreme  Court  If  it  is  not  considered, 
then  the  application  for  temporary  alimony 
appears  to  have  been  filed  without  the  basis 
of  a  suit  for  divorce  or  permanent  alimony. 
If  it  is  considered,  then  the  record  shows 
on  its  face  that  the  application  for  tempo- 
rary alimony  was  first  begun,  and  an  effort 
was  made  to  furnish  a  foundation  for  it  by 
filing  a  separate  suit  for  permanent  alimony 
later.  This  would  not  save  the  application 
for  temporary  alimony. 

As  what  has  been  said  above  necessitates 
a  reversal,  we  need  not  consider  at  length 
other  assignments  of  error,  or  deal  with  the 
sufficiency  of  the  evidence  to  authorize  the 
judgment  If  a  certified  copy  of  the  record 
of  the  trial  and  conviction  of  the  defendant, 
in  a  court  of  South  Carolina,  of  the  crime 
of  bigamy,  was  not  admitted  in  evidence  as 
an  adjudication  of  the  fact  that  the  defend- 
ant had  been  twice  married,  as  the  presiding 
judge  certified,  we  do  not  clearly  perceive 
how  it  was  admissible  "as  illustrative  of  the 
defendant's  attitude  to  the  plaintiff,  of  his 
separation  from  her,  and  of  his  treatment 
of  her,  in  determining  the  question  of  ali- 
mony and  the  amount  of  it.**  If  the  presid- 
ing judge  treated  the  proceeding  as  a  general 
equitable  petition,  the  proposed  intervention 
by  a  person  who  claimed  to  have  received  a 
check  from  the  defendant  on  the  same  day 
that  the  petition  was  filed  and  the  restraining 
order  granted,  and  by  a  bank,  other  than 
that  of  deposit  which  also  claimed  to  have 
cashed  a  check  drawn  by  him  on  that  day, 
do  not  make  sufficient  allegations  to  show 
that  the  judge  erred  in  rejecting  them. 
The  oidy  judgment  entered  by  the  court  was 
one  awarding  alimony  and  counsel  fees  to 
the  plaintiff,  and  directing  the  fund  in  bank 
to  be  paid  over  to  her  and  her  counsel.  No 
formal  order  appears  to  have  been  passed 
upon  the  demurrers^  though  they  were  evi- 
dently considered  as  grounds  of  objection  to 
the  granting  of  temporary  alimony.  We 
will  not  therefore,  pass  upon  them  formally 
as  demurrers. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(5  Qa.  App.  788) 
SINKOVITZ  V.  PETERS  LAND  CO.    (No. 
1311.) 
(Coart  of  Appeals  of  Georgia.    March  16,  1909.) 

1.  Neolioence  (§  44*)— Building  Abutting 
ON  Highway— Duty  of  Owneb. 

It  is  the  duty  of  the  owner  of  a  bailding 
which  abuts  upon  a  public  highway  to  use 
ordinary. care  to  keep  It  from  being  a  source  of 


danger  to  the  public  after  Its  construction,  as 
much  as  it  Is  his  duty  originally  to  see  that  It 
is  not  a  source  of  danger  to  the  public  by  rea- 
son of  Improper  or  unskillful  construction. 
While  the  owner  of  a  building  abutting  upon  a 
public  street  Is  not  an  Insurer  of  the  absolute 
safety  of  those  who  pass  upon  the  sidewalk, 
reasonable  care  must  be  exercised  by  him  to 
keep  it  in  such  condition  as  that  neither  the 
building,  nor  any  part  thereof,  will  fall  and 
passers-by  be  thereby  injured. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  59;    Dec.  Dig.  |  44.*] 

2.  Negligence  (U  121,  13e*)  —  Evidence  — 
"Res  Ipsa  Loquitub." 

Where  something  unusual  happens  with  re- 
spect to  a  defendant's  property  over  which  he 
has  control^  and  b^  such  extraordinary  occur- 
rence a  plaintiff  Ib  injured  (the  occurrence  being 
such  as  does  not  happen  if  reasonable  care  has 
been  used),  an  inference  may  arise  that  the  in- 
jury was  due  to  the  defendant's  negligence.  The 
maxim  res  ipsa  loquitur  is  a  rule  of  evidence,  to 
be  applied  bv  the  jury,  if  applied  at  all.  The 
inference  which  may  in  some  cases  arise  from 
an  unexplained  occurrence  which  has  worked  an 
injury  to  another,  that  the  defendant  who  had 
in  charge  the  instrumentality  which  was  the 
direct  cause  of  the  Injury  was  guilty  of  negll- 

gence  may  or  may  not  be  drawn  by  the  jury; 
ot,  like  the  fact  of  negligence  or  no  negligence, 
the  inference  which  the  jury  may  be  authorised 
to  draw  is  peculiarly  an  inference  of  fact,  and 
consequently,  where  the  inference  of  negligence 
may  as  well  be  drawn  as  the  inference  that  the 
casualty  resulted  from  accident  or  the  act  of 
God,  it  is  error  to  award  a  nonsuit. 

(a)  The  maxim,  "Res  ipsa  loquitur,"  Is  to  be 
applied  with  the  greatest  caution,  and  its  ap- 
plication depends  greatly  upon  the  circumstan- 
ces of  each  particular  case.  But,  where  the 
physical  facts  surrounding  an  occurrence  are 
such  as  to  create  a  reasonable  probability  that 
the  occurrence  and  consequent  injury  resulted 
from  negligence,  the  physical  facts  themselves 
are  evidential,  and  may  or  may  not  furnish  evi- 
dence of  the  particular  negligence  alleged. 

(b)  If  the  extraordinary  character  of  the  oc- 
currence is  sufficient  to  raise  an  inference  of 
the  negligence  alleged,  a  prima  facie  case  is 
establiBhed,  and  the  burden  of  disproving  negli- 

Sence,  especially  In  a  case  where  the  parties 
0  not  sustain  to  each  other  the  relation  of 
master  and  servant,  is  cast  upon  the  defendant 
to  disprove  negligence  upon  his  part;  this  for 
the  reason  that  it  is  more  particularly  within 
his  power  to  explain  the  character  and  condi- 
tion of  the  instrumentality  which  may  have  oc- 
casioned injury  than  within  the  power  of  the 
injured  party. 

(c)  In  the  absence  of  any  satisfactory  ex- 
planation that  the  occurrence  was  accidental 
and  providential,  or  other  sufficient  explanation, 
if  something  unusual  happens  in  respect  to  a 
defendant's  property  or  to  something  over  which 
he  has  control,  whereby  the  plaintiff  is  injuted, 
and  the  natural  inference  on  the  evidence  Is 
that  the  unusual  occurrence  is  due  to  the  de- 
fendant's act,  the  occurrence,  being  unusual.  Is 
said  to  speak  for  itself  that  such  act  was  negli- 
gence (citing  Words  and  Phrases,  vol.  7,  pp. 
6137—613^. 

[Ed,  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §S  218,  2d3 ;  Dec  Dig.  S§  121,  136.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  Sarah  Sinkovitz,  by  next  friends 
against  the  Peters   Land  Company.     Judg- 
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ment  for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Dorsey,  Brewster,  Howell  &  Heyman,  for 
plaintiff  in  error.  Smith,  Hammond  &  Smith 
and  E.  M.  Underwood,  for  defendant  in  er- 
ror. 

RUSSELL,  J.  The  plaintiff,  by  her  next 
friend,  sued  the  Peters  Land  Company  for 
injuries  received  from  glass  falling  from  a 
window  in  the  Peters  Building  in  the  city 
of  Atlanta,  Qa.  In  her  petition'  she  alleges 
that  as  she  was  going  up  certain  stepe  on 
Wall  street,  leading  to  Whitehall  street  via- 
duct (the  building  in  question  abutting  on 
Wall  street),  she  was  struck  by  pieces  of  a 
window-pane  falling  from  said  Peters  Build- 
ing, by  reason  of  which  a  serious  and  pain- 
ful injury  resulted  to  her.  The  defendant 
was  charged  with  negligence  in  three  partlc- 
alars:  (1)  That  the  window-pane  had  not 
been  properly  placed  or  set  and  secured  In 
the  sash.  (2)  The  omission  to  use  flat  sprigs 
to  reinforce  the  putty,  and  the  inferior  qual- 
ity of  the  putty  which  was  the  support  of  the 
pane  of  glass  in  the  absence  of  the  sprigs. 
(3)  That  the  window-pane  itself  was  defect- 
ive and  not  capable  of  sustaining  the  force 
of  the  usual  winds  to  be  expected  in  Atlanta, 
and  especially  those  to  be  anticipated  at  this 
particular  location. 

Upon  the  trial  the  plaintiff  offered  to 
amend  the  twenty-first  paragraph  of  the  pe- 
tition by  an  additional  allegation  of  negli- 
gence, but  this  amendment  was  refused. 
Paragraph  21  in  the  original  petition  was  as 
follows:  "Petitioner  shows  that  said  de- 
fendant was  further  negligent,  in  that  said 
window-pane  was  Itself  defective  and  not 
capable  of  sustaining  the  force  of  the  usual 
windstorms  and  flurries  of  wind  to  be  ex- 
pected in  Atlanta,  and  especially  at  the  place 
where  the  Peters  Building  is  located."  In  re- 
sponse to  a  demurrer,  paragraph  21  was,  by 
permission  of  the  court,  amended  by  amplify- 
ing its  allegations  as  follows:  "That  said 
window-pane  was  defective.  In  that  the  same 
was  too  thin  and'  too  brittle,  and  did  not 
have  the  tension  required  for  its  size ;  that, 
on  account  of  said  window-pane  being  so  thin 
and  brittle,  it  was  not  capable  of  sustaining 
the  force  of  the  usual  windstorms  and  flur- 
ries of  wind  to  be  expected  in  Atlanta  and  at 
this  place.  Atlanta  is  situated  from  1,000  to 
1,100  feet  above  the  sea  level,  upon  a  ridge, 
where  it  is  exposed  to  the  windstorms  and 
flurries  that  are  caused  by  the  changes  in 
climatic  conditions;  that  strong  flurries  of 
wind  moving  with  great  force  are  frequent  in 
Atlanta :  and  that  the  same  come  up  sudden- 
ly and  unexpectedly,  and  require  window- 
panes  of  strong  tension  to  sustain  their  force. 
The  Peters  Building  is  located  on  one  side 
of  the  railroad  leading  into  the  Union  Depot, 
and  is  some  eight  stories  high  on  the  Wall 
street  side." 

By  the  amendment,  which  was  rejected  by 


the  court,  it  •was  proposed  to  add  to  the 
twenty-flrst  paragraph  of  the  petition  as 
amended  the  following:  **It  is  adjacent  to 
the  Kimball  House,  which  is  about  eight 
stories  high.  The  buildings  located  on  the 
south  side  of  the  railroads  form  a  solid 
bank,  and  are  three  or  four  stories  high. 
The  buildings  on  Peachtree  street  west  there- 
of are,  respectively,  four  and  sixteen  stories 
high.  The  height  of  these  buildings  with 
the  open  space  between,  forming  banks  as 
it  were  for  the  currents  of  air,  force  these 
currents  of  air  about  and  around  these  build- 
ings with  great  force.  At  the  southwest  cor- 
ner of  the  Peters  Building,  and  on  the  west 
and  south  sides  thereof,  on  account  of  the 
conditions  herein  set  forth,  windstorms  and 
flurries  of  wind  are  constantly  to  be  expected, 
and  the  window-panes  should  be  of  such  ma- 
terial, with  suflacient  thickness  and  tough- 
ness, to  withstand  the  same.  Petitioner 
shows  that  the  window-pane  In  the  window 
complained  of  was  not  of  such  thickness  and 
toughness,  and  that  the  failure  to  have  said 
window-pane  of  such  tlilckness  and  toughness 
required  to  withstand  the  usual  windstorms 
and  flurries  of  wind  was  negligence  on  the 
part  of  the  defendant  The  conditions  hereiu 
described  existed  at  the  time  that  said  in- 
jury occurred." 

1.  We  think  that  the  court  should  have  al« 
lowed  the  amendment,  which  was  offered  by 
the  plaintiff  in  error.  The  amendment  was 
permissible  either  as  a  fit  and  full  response 
to  the  demurrer  or  as  an  additional  ground 
of  negligence  setting  up  reasons  why  the  de- 
fendant, in  the  exercise  of  ordinary  care, 
should  have  provided  these  windows  with 
glass  of  more  than  ordinary  thickness  and 
toughness.  We  can  see  no  reason  why  the 
learned  trial  judge  should  have  rejected  this 
amendment  It  was  suggested  In  the  argu- 
ment tliat  the  height  of  the  buildings  sur- 
soundlng  the  Peters  Building,  which  created 
the  conditions  as  to  the  windstorms  and 
flurries  alleged  by  the  plaintiff  in  the  propos- 
ed amendment,  had  been  changed  and  In- 
creased since  the  original  construction  of  the 
Peters  Building,  and,  this  being  conceded  to 
be  the  fact,  the  trial  judge  was  of  the  opin- 
ion that  it  would  not  be  the  duty  of  the  de- 
fendant company  to  change  its  building  to 
meet  the  exigencies  arising  from  conditions 
for  which  it  was  not  responsible.  The  evi- 
dence in  the  record  Is  meager  upon  this 
point;  but,  granting  that  the  erection  of 
these  buildings  of  14  stories  in  height  near 
the  Peters  Building  Increased  the  force  of 
the  air  currents,  and  that  the  panes  of  glass 
in  the  defendant's  building  before  the  erec- 
tion of  nearby  buildings  of  great  height  were 
suitable  and  reasonably  safe,  we  are  never- 
theless of  the  opinion  that  it  was  the  duty 
of  the  defendant  as  the  owner  of  the  build- 
ing to  still  keep  its  building  and  all  of  its 
appointments  just  as  reasonably  safe,  if  the 
conditicns  were  so  changed  as  to  render  w2^» 
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had  preyiously  been  safe  unsafe  to  pass- 
ers-by. 

As  was  beld  in  Monaban  v.  National  Realty 
Company,  4  Ga.  App.  680,  62  S.  B.  127»  not 
only  must  tbe  landlord  construct  bis  build- 
ing so  tbat  It  will  not  be  unsafe,  but  it  must 
be  so  maintained  as  not  to  occasion  Injury 
to  another.  Of  course,  if  a  change  in  the 
condition  or  in  the  quality  of  safety  of  a 
building  is  effected  by  the  unlawful  act  of 
another,  or  by  the  creation  of  a  nuisance  by 
another,  over  whose  acts  the  owner  of  the 
building  has  no  control,  the  owner  of  the 
building  would  in  neither  case  be  responsible 
for  resultant  injury;  but  there  are  many 
cases  in  which  the  lawful  act  of  an  adjacent 
landowner  would  call  for  the  exercise  of 
greater  precaution  for  the  safety  of  passers- 
by  and  others  than  might  have  been  neces- 
sary in  the  original  construction  of  a  build- 
ing. For  instance,  if  an  adjoining  landown- 
er should  excavate  a  foundation,  as  he  has 
a  right  to  do  upon  his  own  land,  by  reason  of 
which  the  wall  of  another's  building  might 
be  endangered,  it  would  be  necessary  for 
the  owner  of  the  endangered  building  in  the 
exercise  of  due  care  for  the  safety  of  the 
public  to  use  efficient  means  to  prevent  his 
building  from  falling  into  the  street.  Ordi- 
narily artificial  changes  of  conditions  affect- 
ing a  building  which  are  legally  effected  must 
be  regarded  and  acted  upon  by  the  owner  of 
the  building  as  much  as  the  changes  of  con- 
dition which  necessarily  arise  from  the  lapse 
of  time  and  the  ravages  of  the  elements. 
To  a  lesser  degree,  but  in  the  same  sense, 
that  a  defendant  could  not  defend  against 
a  claim  for  an  injury  resulting  from  the  fall 
of  an  old  wall  or  from  the  fall  of  tiles  or 
slate  from  a  roof  which  may  originally 
have  been  perfectly  constructed  (If  the  fall 
of  either  was  occasioned  by  long  usage  and 
decay),  so  the  owner  of  a  building  which 
might,  under  its  previous  surroundings  and 
conditions,  have  been  reasonably  safe  as 
originally  constructed,  may,  by  a  lawful 
change  of  conditions,  have  cast  upon  him 
the  duty  of  changing  his  building  so  as  to 
have  it  as  reasonably  safe  under  the  chang- 
ed conditions  as  it  was  originally  and  before 
the  necessity  for  change  arose.  If,  in  lower- 
ing the  grade  of  a  street,  the  foundation 
should  be  impaired  and  the  building  become 
a  menace  to  passers-by,  the  owner  of  the 
building  might  have  his  remedy  in  damages 
against  a  municipal  corporation  for  the  ex- 
pense necessary  to  secure  the  safety  of  his 
building,  but  he  could  not  escape  liability  in 
case  a  passer-by  should  be  injured  by  the 
fall  of  his  wall  upon  the  ground  that  the 
city,  and  not  himself,  was  responsible  for 
the  changed  condition  of  his  building  from 
that  of  safety  to  that  of  danger.  Or,  if  by 
tbe  raising  of  the  level  of  a  street  a  sign  un- 
der which  passers-by  could  formerly  go  with 
safety  should  be  brought  in  contact  with  the 
heads  of  pedestrians,  and,  by  reason  of  this 
new  danger^  one  who  was  walking  the  street 


at  night,  unaware  of  the  presence  of  the 
sign,  should  be  injured,  the  owner  of  the 
building  could  not  absolve  hlms^f  from  lia- 
bility upon  the  ground  that  the  city  and  not 
himself  had  brought  the  sign  in  contact  with 
the  pedestrian's  head;  for,  if  the  sign  was 
appurtenant  to  his  building,  it  would  be  the 
duty  of  the  owner  to  so  locate  it  as  to  avoid 
injuring  a  passer-by.  It  is  the  duty  of  the 
owner  of  a  building  which  abuts  upon  a  pub- 
lic highway  to  keep  it  from  being  a  source  of 
danger  to  the  public  after  its  construction, 
as  much  as  it  is  his  duty  originally  to  see 
that  the  building  is  not  a  source  of  danger  to 
the  public  by  reason  of  Improper  or  unskill- 
ful construction.  While  the  owner  of  a  build- 
ing abutting  upon  a  public  street  is  not  an  in- 
surer of  the  absolute  safety  of  those  who 
pass  upon  the  sidewalk,  reasonable  care  must 
be  exercised  by  him  to  keep  it  in  such  condi- 
tion as  that  neither  the  building  nor  any 
part  thereof  will  fall,  and  passers-by  be 
thereby  injured. 

2.  Regardless  of  the  refusal  to  allow  the 
amendment  we  think  the  court  erred  in 
awarding  a  nonsuit  and  dismissing  the  plain- 
tifTs  case.  The  evidence  showed  that  a  pane 
of  glass,  without  any  apparent  cause,  fell 
from  the  window  of  the  defendant's  building, 
and  injured  the  plaintiff.  The  plaintiff  had 
the  right  to  be  where  she  was,  and  the  duty 
was  upon  the  defendant  to  use  ordinary  and 
reasonable  care  in  the  construction  and  main- 
tenance of  its  building  so  as  not  to  occasion 
injury  to  passers-by.  Barring  human  inter- 
vention (which  was  negatived  in  this  case), 
panes  of  glass  do  not  ordinarily  fall  from 
windows  unless  tbe  glass  is  either  not  placed 
properly  in  the  sash  at  the  start  or  unless  by 
reason  of  lapse  of  time  the  sash  and  glass 
stand  in  need  of  repair.  When  the  plaintiff 
showed  that  the  pane  of  glass  which  struck 
her  fell  out  of  the  window  of  the  defendant's 
building,  and  that  its  fall  was  not  caused  by 
the  occupants  of  the  suite  of  rooms,  or  by 
the  agency  of  any  other  person,  she  had  made 
a  prima  fade  case  which  should  have  been 
submitted  to  a  Jury  to  say  whether  from  the 
circumstances  attending  the  fail  of  the  pane 
of  glass  they  would  draw  the  inference  that 
the  fall  of  tbe  glass  and  her  consequent  In- 
Jury  was  due  to  the  alleged  negligence  of  the 
defendant  company,  or  was  a  pure  accident, 
or  was  attributable  to  such  an  extremely  high 
wind  as  that  the  casualty  might  be  consider- 
ed the  act  of  God.  The  maxim,  "Res  ipsa 
loquitur,"  is  of  limited  application,  but  em- 
bodies a  perfectly  sound  legal  principle.  It 
is  frequently  difficult  to  determine  when  it 
can  be  safely  said  that  the  thing  speaks  for 
itself.  However,  the  process  by  which  it  is 
to  be  determined  whether  the  physical  facta 
and  circumstances  accompanying  an  injury 
are  such  that  the  act  may  be  said  itself  to 
speak  the  negligence  of  the  defendant  is  to  be 
worked  out  by  the  Jury,  and  not  by  the  court 
Not  only  is  negligence  or  diligence  in  every 
case  where  either  is  involved  a  question  sole- 
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ly  for  the  Jury,  but  it  is  also  the  prerogative 
of  the  Jury  to  say  in  the  first  instance  wheth- 
er the  evidence  adduced  to  raise  the  inference 
of  fact  that  an  extraordinary  and  unexplain- 
ed casualty  authorizes  an  inference  that  the 
defendant  wa&  negligent  is  sufficient  or  insuf- 
ficient for  the  purpose. 

Few  subjects  have  been  more  fully  discuss- 
ed than  the  maxim  *'Res  ipsa  loquitur." 
€!ounsel  for  defendant  in  error  insists  that 
the  maxim  is  caged,  and  that  the  decisions 
of  the  Supreme  Court  in  Palmer  Brick  Ck). 
V.  Chenall,  119  Oa.  837,  47  S.  E.  329,  and  in 
the  case  of  Hudgins  v.  Cocoa  Cola  Bottling 
Co.,  122  Ga.  695,  699,  60  S.  E.  974,  practically 
renders  meaningless  for  all  time  in  Georgia 
this  maxim.  We  do  not  so  understand  these 
rulings.  The  decision  in  the  Hudgins  Case 
is  based  upon  the  fact  that  the  plaintifT  was 
confessedly  unable  to  state  the  cause  of  his 
injury,  and  thereby  failed  to  charge  the  de- 
fendant with  responsibility  therefor.  In  the 
first  appearance  of  the  Chenall  Case,  117  Ga. 
lOG,  43  S.  B.  443,  Justice  Lamar,  delivering 
the  opinioi\of  the  court,  places  upon  the  max- 
im, "Bes  ipsa  loquitur,"  as  a  rule  of  evidence 
the  same  construction  that  has  been  applied 
In  the  majority  of  the  states  of  the  Union,  as 
well  as  by  the  Bnglish  courts.  When  the 
case  was  first  carried  to  the  Supreme  Court, 
the  precise  point  now  before  us  was  before 
that  court  for  adjudication  for  the  first  time 
in  Georgia.  Upon  the  second  appearance  of 
the  Chenall  Case  in  the  Supreme  Court  (119 
Ga.  837,  47  S.  B.  329),  the  particular  question 
involved  was  how  ftir  the  application  of  the 
maxim,  "Bes  ipsa  loquitur,"  was  affected  by 
the  fact  that  the  plaintiff  was  a  servant  of 
the  defendant,  and  thereby  had  assumed  the 
risks  incident  to  his  employment,  and  to  the 
negligence  of  his  fellow  servants.  In  so  far 
as  the  opinion  in  the  later  case,  delivered  by 
Justice  Cobb,  appears  to  confine  or  limit  the 
application  of  the  maxim  it  must  be  borne 
in  mind  that  the  learned  Judge  was  dealing 
only  with  that  specific  point  But  there  was 
no  retraction  or  modification  of  the  original 
holding  (where  the  relation  of  master  and 
servant  does  not  exist)  that  "ordinarily  extra- 
ordinary and  external  causes  may  be  treated 
as  the  exception  to  be  established  by  the  de- 
fendant All  that  the  plaintiflP  should  be  re- 
quired to  do  in  the  first  instance  is  to  show 
that  the  defendant  owned,  operated,  and 
maintained  or  controlled,  and  was  responsible 
for  the  management  and  maintenance  of,  the 
thing  doing  the  injury ;  that  the  accident  was 
of  a  kind  which,  in  the  absence  of  proof  of 
some  external  cause,  does  not  ordinarily  hap- 
pen without  negligence.  When  he  has  done 
this,  he  has  cast  the  burden  upon  the  defend- 
ant, who  may  then  proceed  to  show  that  the 
accident  was  occasioned  by  vis  major,  or  by 
other  causes  for  which  he  was  not  respon- 
sible." Chenall  v.  Palmer  Brick  Co.,  117  Ga. 
109,  43  S.  B.  443. 

In  the  Chenall  Case,  119  Ga.  842,  47  S.  B. 


829,  Justice  Cobb,  after  alluding  to  the  bur- 
den which  a  servant  has  to  carry,  says: 
"The  maxim,  <Bes  ipsa  loquitur,'  is  simply 
a  rule  of  evidence.  The  general  rule  is  that 
negligence  is  never  presumed  from  the  mere 
fact  of  injury,  yet  the  manner  of  the  occur- 
rence of  the  injury  complained  of  or  the  at- 
tendant circumstances  may  sometimes  well 
warrant  an  inference  of  negligence.  It  is 
sometimes  said  that  it  warrants  a  presump* 
tion  of  negligence;  but  the  presumption  re< 
ferred  to  is  not  one  of  law,  but  of  fact  It 
is,  however,  more  correct  and  less  confusing 
to  refer  to  it  as  an  inference  rather  than  a 
presumption,  and  not  an  inference  which  the 
law  draws  from  the  fact,  but  an  inference 
which  the  Jury  are  authorized  to  draw,  and 
not  an  inference  which  the  Jury  are  com* 
pelled  to  draw.  In  the  trial  of  an  action  by 
a  servant  against  a  master,  when  it  has 
been  shown  that  the  servant  was  in  the  ex* 
ercise  of  due  care,  and  the  manner  of  the 
injury  or  the  attendant  circumstances  are 
such  that  the  injury  could  not  have  result- 
ed unless  the  master  had  been  negligent  in 
some  respect  in  which  the  law  required  him 
to  be  diligent  for  the  servant's  safety,  then 
the  Jury  might  be  authorized  to  infer  that 
the  master  had  been  negligent  in  respect  of 
the  matter  which  was  the  basis  of  the  suit, 
and  would  be  authorized  to  base  a  finding 
upon  such  an  inference,  in  the  absence  of 
an  explanation  which  would  be  satisfactory 
to  them;  and  it  is  not  necessary  that  this 
explanation  should  satisfy  them  as  to  the 
cause  of  the  injury,  but  an  explanation 
which  satisfies  them  simply  that  the  mas- 
ter has  exercised  all  the  diligence  which  the 
law  requires  of  him  would  be  sufficient  to 
rebut  the  inference  of  negligence  resulting 
from  the  happening  of  the  occurrence,  al- 
though the  cause  thereof  might  still  be  in- 
volved in  unsolvable  mystery.  Under  our 
system,  where  every  question  of  negligence 
is  left  for  determination  by  the  Jury,  even 
in  cases  where  the  maxim  under  considera- 
tion  is  applicable,  the  Judge  should  not 
charge  the  Jury  that  there  would  be  an  In- 
ference of  n^ligence  from  a  given  state  of 
facts,  but  should  instruct  them  in  clear  and 
unequivocal  terms  that  negligence  must  be 
proved;  and  it  is  for  them  to  consider 
whether  the  manner  of  the  occurrence  and 
the  attendant  circumstances  are  of  such  a 
character  that  they  wcAild,  in  their  Judg- 
ment and  discretion,  be  authorized  to  draw 
an  inference  that  the  occurrence  could  not 
have  taken  place  if  due  diligence  on  the 
part  of  the  master  had  been  exercised.  And 
they  should  also  be  instructed  that,  while 
they  are  not  required  by  the  law  to  draw 
any  inference  of  negligence  from  the  matter, 
still  it  is  within  their  province  to  determine 
whether  the  circumstances  are  such  that 
such  an  inference  might  be  properly  drawn. 
If,  in  a  given  case,  the  Jury  see  proper  to. 
draw  an  inference  of  negligence  from  the 
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maimer  of  the  occurrence  or  the  attendant 
elrcuxDBtances,  the  drawing  of  this  Inference 
Is  not  necessarily  to  result  In  a  finding  in 
favor  of  the  platntlflP.  It  imposes  upon  the 
Jury  the  duty  of  making  further  Inquiry  as 
to  whether  this  inference  has  been  overcome 
by  a  satisfactory  explanation.  If  the  jury 
have  drawn  the  inference  of  negligence,  and 
there  is  evidence  which  satisfies  their  minds, 
notwithstanding  such  inference  of  negligence, 
that  the  occurrence  was  really  brought  about 
by  the  negligence  of  a  fellow  servant,  the  In- 
ference Is  overcome,  and  the  Jury  should 
find  in  favor  of  the  defendant" 

In  the  ordinary  case,  as  well  remarked  by 
Blackburn,  J.,  in  Scott  v.  London  &  St  EAthe- 
rlne  Dodus  Co.,  8  HurL  &  O.  596,  as  to  mat- 
ters which  lie  more  in  the  knowledge  of  the 
opposite  party,  the  fact  of  the  accident  may 
be  sufficient  to  call  upon  the  defendant  to 
prove  that  there  was  no  negligence.  The 
rule,  as  stated  in  the  Scott  Case,  supra,  by 
Erie,  O.  J.  (who  delivered  the  opinion  of  the 
comt,  while  he  himself  dissented),  is  that 
**there  must  be  reasonable  evidence  of  neg- 
ligence; but  where  the  thing  is  shown  to  be 
under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as  in 
the  ordinary  course  of  things  does  not  hap- 
pen if  those  who  have  the  management  of 
the  machinery  use  proper  care,  It  affords  rea- 
sonable evidence  in  the  absence  of  explana- 
tion by  the  defendant  that  the  accident  arose 
from  want  of  care."  In  McDonnell  v.  Cen- 
tral of  Ga.  Ry.  Co.,  118  Ga.  86,  44  S.  B.  840, 
which  was  a  case  of  master  and  servant,  the 
decision  is  not  expressly  based  on  the  rule 
of  evidence  embodied  in  the  maxim,  "Res 
ipsa  loquitur,"  but  the  court  held  that  the 
lower  court  erred  in  awarding  a  nonsuit  be- 
cause, as  said  by  Justice  Cobb,  delivering 
the  opinion:  "The  evidence  disclosed  a  con- 
dition of  afTalrs  which  would  authorize  a 
jury  to  find  that  the  boiler  was  in  a  danger- 
ous condition,  entirely  too  dangerous  for  use. 
The  defects  In  the  boiler  were  shown  to  be 
of  such  a  character  that  an  inspection  would 
have  disclosed  them,  and  from  the  evidence 
it  Us  to  be  inferred  that  they  must  have  ex- 
isted for  some  time.  It  is  to  be  inferred 
that  the  work  in  which  the  plaintiflTs  hus- 
band was  probably  engaged  at  the  time  of 
bis  death  rendered  it  usual,  proper,  and  nec- 
essary that  the  engine  should  be  heated  and 
the  boiler  filled  with  steam.  Under  these 
circumstances,  was  the  plaintiff  entitied  to 
have  a  jury  pass  on  her  case?  Has  she  car- 
ried the  burden  which  the  law  imposes  upon 
one  suing  for  the  homicide  of  an  employ^? 
There  can  be  no  question  that  there  was  suf- 
ficient evidence  to  authorize  a  Jury  to  find 
negligence  on  the  part  of  the  defendant  so 
far  as  the  condition  of  the  boiler  was  con- 
cerned. It  is  unnecessary  to  determine 
whether  the^  doctrine  of  res  ipsa  loquitur  ap- 
plies. But  see  the  following  cases:  Illinois 
Centra)  R.  Co.  v.  Houck,  72  m.  286;  Dunlap 
V.  Steamboat  ReUance  (a  a)  2  Fed.  249; 
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Robinson  v.  Railroad  Co.  (0.  0.)  9  Fed.  877, 
20  Blatchf.  888;  The  ReUance,  2  Fed.  249,  4 
Wood's  a  C.  Rep.  420;  Hi.  Cen.  R.  a  v. 
Phillips,  49  lU.  234.  As  boilers  properly  con- 
structed and  properly  used  do  not  genially 
explode,  the  explosion  of  a  boiler  would  seem 
to  be  evidence  of  negligence  in  some  one. 
It  may  have  been  that  of  the  boiler  maker, 
or  of  the  one  whose  duty  it  was  to  Inspect 
the  boiler  before  using  it  or  of  the  one  who 
was  using  the  machinery  to  which  the  boiler 
was  attached.  It  would  seem  therefore  that 
while  the  mere  explosion  of  a  boiler  would 
raise  a  presumption  of  negligence  on  the 
part  of  some  one,  it.  would  not  necessarily 
be  evidence  of  negligence  on  the  part  of 
the  owner  of  the  boiler.  As  we  say,  how- 
ever, no  decision  as  to  this  need  be  made  in 
this  case.  There  w^as  evidence  authorizing 
a  finding  ttiat  the  defendant  was  negligent 
In  furnishing  such  a  boiler  for  use  by  an  em- 
ployd  either  at  work  with  or  upon  the  ma- 
chinery with  which  it  was  connected.  The 
evidence  also  authorized  a  finding  that  the 
company  ought  to  have  known  of  the  defect- 
ive condition  of  the  boiler.  The  plaintiff 
has  therefore  successfully  carried  the  burden 
which  the  law  imposed  upon  her  of 'showing 
that  there  was  a  latent  danger  to  which  her 
husband  was  exposed,  and  which  the  com- 
pany ought  to  have  known  of  before  placing 
her  husband  at  work  upon  the  locomotive, 
and  about  which  it  was  its  duly  to  warn 
him." 

The  rule  in  New  Tork  seemst  to  be  similar  to 
the  rulings  in  (Georgia.  7  Words  St  Phrases, 
6187.  **The  doctrine  of  res  ipsa  loquitur,  as 
expounded  by  the  Court  of  Appeals  in  its  lat- 
est utterance  on  the  subject  in  Griffon  v. 
Manice,  166  N.  Y.  188,  59  N.  B.  925,  62  L.  R. 
A.  922,  82  Am.  St  Rep.  680,  relates  simply  to 
the  probative  force  of  evidence.  It  does  not 
dispense  with  the  necessity  of  evidence  of 
the  defendant's  negligence  in  any  case,  but 
on  the  contrary,  expressly  requires  it  In 
its  application  in  those  cases  where  the  acci- 
dent is  such  as  in  the  ordinary  course  of 
business  does  not  happen  if  reasonable  care 
Is  used  the  effect  of  the  rule  Is  that  the  evi- 
dence of  the  attttidant  circumstances  Is 
sufflcloit  for  an  Inference  of  negligence  with- 
out proof  of  any  specific  act  But  the  attend- 
ant circumstances  shown  must  be  such  as 
will  warrant  an  inference  of  negligence  with- 
out proof  of  any  specific  act  But  the  at- 
toidant  circumstances  shown  must  be  such 
as  win  warrant  an  Inference  not  of  negli- 
gence only,  but  of  defendant's  negligence — 
an  inference  that  the  injury  Is  attributable 
to  some  violation  of  defendant's  duty.  The 
learned  judge  who  wrote  the  opinion  in  Grif- 
fon V.  Manice,  supra.  In  explaining  the  mean- 
ing and  application  of  *res  ipsa  loquitur,' 
quotes  approvingly  section  59  of  Shearman 
&  Redfield  on  Negligence  as  follows:  It  iff 
not  that  In  any  case  negligence  can  be  as 
sumed  from  the  mere  fact  of  the  accident 
and  injuiy,  but  in  these  cases  the  surround- 
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Ing  clrcuxnstanceB  which  are  necessarily 
brought  into  view  by  showing  how  the  acci- 
dent occnrred  contain,  without  further  proof, 
sufficient  evidence  of  defendant's  duty,  and 
his  neglect  to  perform  it.  The  fact  of  cas- 
ualty and  the  attendant  circumstances  may 
themselves  furnish  all  the  proof  of  negli- 
gence that  the  injured  person  is  able  to  of- 
fer, or  that  it  is  necessary  to  offer.'  The 
jQdge  in  his  opinion  also  quotes  approving- 
ly from  Benedict  v.  Potts,  88  Md.  52,  40  Atl. 
1067.  41  L.  R.  A.  478;  and  concludes;  'The 
res  includes  the  attending  circumstances, 
and,  so  defined,  the  application  of  the  rule 
presents  principally  the  question  of  the  suf- 
ficiency of  circumstantial  evidence  to  estab- 
lish or  to  justify  the  jury  in  inferring  the 
existence  of  the  traversable  or  principal  fact 
in  issue — the  defendant's  negligence.  The 
question  in  every  case  Is  the  same — ^whether 
the  circumstances  surrounding  the  occur- 
rence are  such  as  to  justify  the  jury  in  in- 
ferring the  fact  in  issue.'  Thus  it  was  held 
in  an  action  for  personal  Injuries  that  the 
doctrine  did  not  apply,  as,  while  the  circum- 
stances may  have  shown  negligence,  there 
was  nothing  to  suggest  that  it  was  the  neg- 
ligence of  the  master  rather  than  that  of  fel- 
low servants.  Flnl£  v.  Slade,  66  App.  Div. 
105,  72  N.  Y.  Supp.  824." 

The  doctrine  is  given  a  liberal  construction 
in  Breen  v.  New  York  Cent.  &  H.  R.  Co.,  109 
N.  Y.  297.  16  N.  E.  60,  4  Am.  St  Rep.  450. 
In  the  Breen  Case  the  rule  is  thus  stated: 
•'There  must  be  reasonable  evidence  of  neg- 
ligence; but  when  the  thing  causing  the  In- 
jury is  shown  to  be  under  the  control  of  a 
defendant,  and  the  accident  is  such  as  in  the 
ordinary  course  of  business  does  not  happen 
if  reasonable  care  is  used,  it  does,  in  the  ab- 
sence of  explanation  by  the  defendant,  af- 
ford sufficient  evidence  that  the  accident 
arose  from  want  of  care  on  its  part"  The 
application  of  the  maxim  as  stated  by  the 
Supreme  Court  of  Appeals  of  Virginia,  fol- 
lowing the  ruling  In  the  New  York  case,  is  as 
follows:  ** Where  the  physical  facts  of  an 
accident  themselves  create  a  reasonable  prob* 
ability  that  it  resulted  from  negligence,  the 
physical  facts  themselves  are  evidential,  and 
furnish  what  the  law  terms  'evidence  of  neg- 
ligence,' in  conformity  with  the  maxim,  'Res 
ipsa  loquitur.'  Seybolt  v.  New  York,  L.  I.  & 
W.  R.  Co.,  95  N.  Y.  562,  47  Am.  Rep.  75. 
Thus,  where  a  loud  and  unusual  noise  came 
from  an  electric  car,  and  a  volume  of  smoke 
Issued  therefrom,  frightening  plaintiff's 
horse,  an  Instruction  that  such  noise  and 
smoke  raised  a  presumption  that  It  would 
not  have  been  caused  had  defendant  used 
proper  care  in  relation  tx>  the  machinery  of 
the  car,  and  that  the  jury  may  infer  that  the 
defendant  was  guilty  of  negligence,  was  prop- 
erly given."  Richmond  Railway  &  Electric 
Co.  T.  Hudglns,  100  Va.  409,  41  S.  E.  736, 
738.  For  additional  authorities,  see  cita- 
tions in  7  Words  &  Phrases.  6137.  6188. 

No  exact  classification  can  be  made  of  the 


Instances  in  which  the  maxim,  "Res  ipsa 
loquitur,"  as  a  rule  of  evidence,  is  to  be  ap- 
plied by  the  jury.  But,  in  almost  numberless 
decisions  in  which  no  specific  reference  is 
made  to  the  rule  or  doctrine  of  res  ipsa 
loquitur,  it  is  not  only  plain  that  the  exist- 
ence of  this  rule  of  evidence  is  recognized, 
but  also  that  the  finding  reached  is  support- 
ed by  nothing  else  than  the  conclusion  that 
In  the  case  under  consideration  the  applica- 
tion of  the  rule  was  warranted,  and  that  It 
was  properly  applied*  Among  many  cases 
which  might  be  cited.  In  which  this  is  true, 
and  where  the  relation  of  master  and  serv- 
ant existed,  the  leading  case  of  Byrne  ▼. 
Boston  Hose  &  Rubber  Co.,  191  Mass.  40, 
77  N.  E.  696,  and  King  Mfg.  Co.  v.  Walton, 
1  Ga.  App.  403,  58  S.  B.  115,  may  profitably 
be  referred  to.  In  the  Byrne  Case,  supra,  it 
is  ruled  that  "If  a  machine,  which  Is  stopped 
by  means  of  a  shipper  shifting  the  belt  which 
transmits  the  power  from  a  tight  pulley  to  a 
loose  one  and  is  started  again  by  reversing 
the  process,  after  having  been  stopped  in  the 
proper  manner  by  the  person  operating  it 
starts  of  itself  and  Injures  the  operative,  this 
fact  unexplained  is  evidence  of  some  defect 
in  the  machine  and  of  negligence  on  the  part 
of  its  proprietor  In  allowing  this  defect  to  ex- 
ist" The  Supreme  Court  of  Appeals  of  Vir- 
ginia, upon  the  necessity.  In  some  cases,  for 
explanation  by  the  defendant,  says  that 
'* where  the  thing  causing  the  injury  com- 
plained of  is  shown  to  be  under  the  manage- 
ment of  a  defendant  or  his  servant,  and  the 
occurrence  is  such  that  In  the  ordinary 
course  of  things  does  not  hajfien.  If  those 
who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence 
of  explanation  by  defendant,  that  the  occur- 
rence arose  from  want  of  care."  Peters  v. 
Lynchburg  Light  Co.,  108  Va.  333,  61,  S.  E. 
745(1),  citing  the  Scott  Case  and  other  au- 
thorities. A  similar  ruling  is  found  in  Bice 
V.  Wheeling  Elec  Co.,  62  W.  Va,  685,  59  S. 
B.  626  (3).  "This  phrase  ['res  ipsa  loquitur'] 
♦  ♦  •  is  merely  a  short  way  of  saying  that 
the  circumstances  attendant  upon  an  acci- 
dent are  themselves  of  such  a  character  as 
to  justify  a  jury  in  inferring  negligence  as 
the  cause  of  that  accident"  Benedict  ▼. 
Potts,  88  Md.  52,  40  Atl.  1067,  41  L.  R.  A. 
478. 

The  maxim,  "Res  ipsa  loquitur,"  Is  simply 
a  rule  of  evidence  authorizing  the  jury  to 
infer  negligence  on  proof  of  circumstances  in- 
dicating it  Monahan  v.  National  Realty 
Co.,  4  Ga.  App.  680,  62  S.  E.  127  (3) ;  Alex- 
ander V.  Nantlcoke  Light  Co.»  209  Pa.  571,  58 
Atl.  1068,  67  L.  R.  A.  476 ;  Oockrell  t.  Lang- 
ley  Mfg.  Ca.  5  Ga.  App.  317,  63  S.  E.  244. 
Where  circumstances  are  proved  from  which 
reasonable  men  might  fairly  disagree  as  to 
the  existence  of  negligence,  the  question  is 
for  the  jury.  Roanoke  Ry.  &  Elec.  Co.  ▼. 
Young  (Va.)  62  S.  E.  961(4).  When  there 
18  no  other  rational  way  to  account  for  the 
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existence  of  a  fact,  the  Jury  may  Infer  tbat 
it  happened  in  that  way,  whether  you  call 
it  res  Ipsa  loquitur  or  not  Chesapeake  Ry. 
Co.  V.  Rowsey  (Va.)  62  S.  B.  364,  368(14); 
Smith  V.  Atlantic  Coast  Line  R.  Co.  (Ga.  App.) 
62  8.  Bi  1020.  A  plaintiff  who  shows  that  he 
was  Injured  by  the  falling  of  a  building  into 
the  street  (Mullen  v.  St  John,  57  N.  Y.  667, 
15  Am.  Rep.  530),  or  by  the  falling  of  a  pole 
of  a  toll  gate  as  he  was  passing  thereunder 
(Hydes  Ferry  Co.  y.  Yates,  108  Tenn.  428, 
67  S.  W.  69),  or  by  the  falling  of  a  brick 
from  defendants  wall  (Murry  ▼.  McShone,  52 
Md.  217,  36  Am.  Rep.  367),  or  by  an  electrid 
shock  from  one  of  defendant's  poles  (Moglia 
V.  Nassau  ^lec.  Co.,  127  App.  Div.  243,  111 
N.  Y.  Supp.  70),  thereby  makes  out  a  prima 
facie  case,  which,  unless  rebutted  by  the  de- 
fendant is  sufficient  to  legalize  an  inference 
of  negligence  by  the  Jury.  See  Burdick  on 
Torts  (2d  Ed.)  427. 

We  think,  therefore,  that  the  plaintiff  es- 
tablished a  satisfactory  prima  facie  case 
which  should  have  been  submitted  to  a  jury. 
It  was  for  the  jury  to  determine  whether  the 
circumstances  were  sufficient  to  authorize 
them  to  infer  upon  the  facts  at  issue  wheth- 
er the  defendant  was  negligent  Learned 
counsel  for  the  defendant  in  error  Insists 
however,  that  there  was  no  evidence  to  sus- 
tain either  of  the  three  allegations  of  negli- 
gence to  which  we  have  referred.  Of  course, 
if  this  be  true,  the  court  would  not  have 
erred  in  awarding  a  nonsuit  We  think, 
however,  that  the  evidence  Is  sufficient  to 
authorize  the  jury  to  infer,  although  they 
would  not  be  required  to  draw  such  an  in- 
ference, either  that  the  window-pane  had 
not  been  properly  placed  in  the  sash  origi- 
nally, or  that  the  window-pane  was  defective 
and  not  capable  of  sustaining  the  force  of 
such  winds  as  are  usual  in  the  locality  in 
question.  On  the  other  hand,  the  inference 
may  be  drawn  from  the  testimony  that  the 
fall  of  the  glass  was  due  to  an  unusual 
hurricane.  But  no  one  can  say  which  infer- 
ence would  be  drawn  by  the  jury,  whose  ex- 
perience in  such  matters  is  more  to  be  trust- 
ed than  the  more  limited  knowledge  of  the 
profession  upon  such  practical  subjects ;  and 
it  is  the  peculiar  province  of  the  jury  to 
draw  all  Inferences  of  fact  just  as  it  is  the 
province  of  the  court  to  draw  the  inferences 
of  law. 

As  we  see  it,  there  is  no  force  in  the  argu- 
ment that  testimony  could  have  been  brought 
from  the  camp  of  the  defendant  to  show  that 
the  glass  was  secured  in  the  sash,  or  that 
the  glass  was  of  sufficient  thickness.  It  is 
well  known  that  glass  does  not  ordinarily 
fall  out  of  windows  that  are  properly  con- 
structed. It  is  peculiarly  within  the  power 
of  the  defendant  to  show  that  for  the  reason 
that  all  ordinary  care  had  been  used  in  the 
selection  of  proper  glass  and  in  the  proper 


glazing  of  the  window,  the  fal7  of  the  win- 
dow-pane could  not  have  been  prevented  by 
the  exercise  of  ordinary  care.  Tlie  plaintiff 
was  only  required  to  make  a  prima  facie 
case.  This  she  did,  and  her  case^  was  not 
altered  by  the  fact  that  the  fracture  of  the 
glass  might  have  been  caused  by  an  excessive 
draft  from  the  interior  of  the  building,  if 
it  was  such  a  draft  as  was  to  be  expected  in 
the  building  as  it  was  constructed.  It  is  as 
much  the  duty  of  the  owner  of  a  building 
to  see  that  his  building  is  safe  (so  far  as 
pedestrians  passing  by  are  concerned)  from 
dangers  which  might  arise  from  the  interior 
construction  of  his  building  as  from  those 
dangers  which  depend  upon  a  defective  ex- 
terior. It  is  the  cause  of  injury  which  must 
be  guarded  against 
Judgment  reversed. 


(S  Qa.  App.  860) 
SIMS  V.  SCHEUSSLER.     (No.  1,385.) 
(Court  of  Appeals  of  Gkoigia.    March  23,  1909.) 

1.  Chabqe  Not  Erboiteous. 

The  charge  of  the  court  submitted  fully  and 
clearly  the  law  pertinent  to  the  issue. 

2.  Witnesses  (§  897*)— Cbedibiijtt— Effect 

OF    IlCFBAGHMENT. 

Where  it  is  sought  to  impeach  a  witness 
by  proof  of  contradictory  statements,  the  jury 
may  in  its  discretion  believe  the  witness,  wheth- 
er corroborated  or  not 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §  1265;   Dec.  Dig.  \  897.*] 

3.  Chattei.  Mobtoaobs   (f   91*)  — Recobd  — 

CONSTBUCnVB     NonCBr-NOTIOB    TO    .MOBT- 
OAOEE. 

The  constructive  notice  implied  from  the 
record  of  a  mortgage  does  not  necessarily  im- 
port that  the  mortgagee  has  actual  knowledge 
of  such  mortgage,  or  any  interest  in  the  prop- 
erty upon  which  the  mortgage  is  alleged  to 
create  a  lien. 

[Ed.  Note.— For  other  cases,  see  (I^hattel  Mort- 
gages, Dec.  Dig.  I  91.*] 

4.  CoNTBAcrrs  (|  48*)— Chattel  Mobtoagbs  (§ 
243*)- Defenses- Want  ob  Failube  of 
Considebation  —  Contbact  Undeb  Seal  — 
Cancellation  of  Mobtgagb— Pbesuuftion 
OF  Consioebation. 

Either  want  of  consideration  or  failure  of 
consideration  may  generally  be  pleaded  to  a 
contract  under  seal.  There  being  no  require- 
ment that  a  cancellation  of  a  mortgage  should 
be  under  seal,  the  court  did  not  err  In  refusing 
to  charge  that  the  law  conclusively  presumed 
that  the  mortgagee  received  a  consideration  for 
the  cancellation  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  fi  406;  Dec.  Dig.  §  48;*  Chattd 
Mortgages,  Cent.  Dig.  $  508 ;  Dec.  Dig.  S  243.*] 

5.  Ebbobs  Requibinq  New  Tbial. 

No  error  required  the  grant  of  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  Floyd  County: 
Harper  Hamilton,  Judge. 

Action  by  G.  W.  Sims  against  Christine  R. 
Scheussler.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  A  Am.  Digs.  1907  to  date»  A  Reporter  Indexes 
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Denny  &  Harris,  for  plaintiff  In  error.  C. 
N.  Featheraton  and  Dean  &  Dean,  for  de- 
fendant In  error. 

RUSSBLIj»  J.  When  this  case  was  here 
before  (2  Ga.  App.  466,  58  S.  B.  693),  the 
Judgment  refusing  a  new  trial  was  reversed 
upon  the  ground  that  the  court  erred  In  re- 
pelling a  certified  copy  of  a  mortgage,  duly 
probated  and  recorded;  this  court  holding 
that  "a  copy  of  an  Instrument  required  by 
law  to  be  recorded,  taken  from  the  proper 
registry  and  duly  certified,  is  presumptive 
evidence  of  the  existence  of  an  original," 
and  that  *Vhere  it  appears  that  due  notice 
has  been  served  on  the  mortgagee  to  produce 
the  original  mortgage,  and  that  the  mort- 
gagor resides  beyond  the  Jurisdiction  of  the 
court,  a  sufficient  foundation  is  laid  to  admit 
as  secondary  evidence  a  properly  certified 
copy  of  the  mortgage."  Upon  the  trial  now 
under  review,  the  errors  of  the  previous 
trial  were  corrected,  and  the  Jury  again  re- 
turned a  verdict  in  favor  of  the  defendant 
The  plaintiff's  motion  for  new  trial  complains 
of  errors  in  the  charge  of  the  trial  Judge  and 
of  his  refusal  to  charge  in  accordance  with 
certain  requests.  When  the  case  was  here  be- 
fore the  Judge's  charge  was  approved  as  sub- 
mitting fairly,  fully,  and  clearly  the  issues 
involved  and  the  law  pertinent  thereto,  and 
a  comparison  of  the  charge  In  the  record 
now  before  us  with  the  charge  in  the  record 
of  the  former  case  discloses  that  the  charge 
in  the  instant  case  is  practically  identical 
with  the  charge  which  we  approved.  The 
only  changes  made  are  that  the  Judge  in- 
structed the  Jury  in  the  present  Instance  on 
the  subject  of  impeachment,  and  included  In 
his  charge  a  principle  of  law  referred  to  In 
our  previous  decision,  and  supported  by  the 
rulings  of  the  Supreme  Court  in  Daniel  y. 
Royce,  96  Ga.  566,  23  fi.  E.  403;  Lowensteln 
V.  Meyer,  114  Ga.  709,  40  a  E.  726;  Atlanta 
Suburban  Land  Corporation  v.  Austin,  122 
Ga.  874,  50  S.  E.  124.  As  we  have  heretofore 
critically  examined  the  charge  of  the  court, 
and  found  no  error  in  whi(t  was  said  by  the 
Judge,  we  deem  it  unnecessary  to  consider 
the  assignments  of  error  which  are  based 
upon  his  charge,  and  we  shall  address  our- 
selves to  what  was  left  unsaid,  so  far  as  the 
omission  of  the  Judge  to  charge  in  accord- 
ance with  the  requests  presented  in  the  rec- 
ord is  alleged  to  be  error. 

2.  In  the  fifth  ground  of  the  motion  for 
new  trial  it  Is  insisted  that  the  court  erred 
in  refusing  to  charge  the  Jury  that,  "if  a  wit- 
ness in  a  case  is  impeached  on  a  matter  ma- 
terial to  the  issue  by  proof  of  conflicting 
statements  made  by  the  same  witness,  then 
you  could  not  accept  the  testimony  of  such 
witness  on  any  subject,  unless' she  was  cor- 
roborated by  circumstances  or  other  unim- 
peached  witness."  The  plaintiff  Insists  that 
the  request  to  charge  contains  a  sound  prin- 
ciple of  lawt  &nd  one  applicable  to  the  facts 


of  the  case;  that  the  defendant  had  testified 
during  the  trial  that  Judge  J.  H.  Lumpkin 
was  not  her  attorney,  and  did  not  represent 
her  at  the  time  the  note  was  given;  that  in 
her  testimony  taken  by  interrogatories  she 
stated  that  Judge  J.  H.  Lumpkin  was  her 
attorney  at  the  time  and  represented  her; 
and  that  these  conflicts  were  not  explained 
by  her.  The  plaintiff  further  contends  that 
the  testimony  showed  that  the  defendant 
had  made  conflicting  statements  as  to  wheth- 
er her  husband  was  or  was  not  trying  to 
protect  her  and  endeavoring  to  save  the  pro- 
ceeds of  his  stock  of  hardware  for  her,  and 
that  this  conflict  was  not  explained.  The 
insistence  of  the  plaintiff  is  that  the  Jury 
should  have  been  instructed  that  unless  these 
conflicts  were  explained  the  testimony  of  the 
witness  so  impeached  could  not  be  received 
unless  corroborated.  We  think  the  request 
was  properly  refused.  We  have  already  ad- 
verted to  the  fact  that  one  of  the  additions 
made  to  his  former  charge  by  the  Judge  of 
the  city  court  was  an  instruction  upon  the 
subject  of  impeachment  Upon  this  subject 
the  court  charged  that  *'a  witness  may  be 
impeached  by  disproving  facts  testlfled  to 
by  him,  or  by  contradictory  statements  pre- 
viously made.  The  credibility  of  a  witness 
is  a  matter  wholly  for  the  Jury."  We  think 
that  in  the  absence  of  a  request  more  ex- 
haustively embodying  the  law,  or  more  fit- 
tingly adjusted  to  the  evidence,  the  charge 
upon  this  subject  is  not  only  correct  but 
ample.  If  the  plaintiff  had  desired  the  gen* 
eral  presentation  of  the  subject  ^iven  by  the 
Judge  to  be  more  specific  and  exhaustive,  a 
proper  request  should  have  been  made.  The 
Judge  did  not  err  in  refusing  the  request  as 
made,  because  he  was  not  required  to  cor- 
rect the  request  so  as  to  perfect  it,  and  in 
the  form  in  which  it  was  presented  it  did 
not  set  forth  a  correct  principle  of  law.  The 
court  correctly  told  the  Jury  that  the  credi- 
bility of  a  witness  is  a  matter  wholly  for  the 
determination  of  the  Jury,  and  that  they  had 
the  right  to  impeach  the  witness  by  contra- 
dictory statements  previously  made.  But  he 
would  not  have  been  authorized  to  have  told 
the  Jury,  as  requested,  that  if  a  witness  was 
impeached  by  proof  of  confiicting  state- 
ments, and  if  the  confiict  was  not  explained, 
they  could  not  believe  the  testimony  of  such 
witness  on  any  subject  unless  corroborated 
by  drcumstantes  or  other  unimpeached  tes- 
timony. This  would  have  been  a  direction 
by  the  court  to  the  Jury  that  if  they  believed 
the  witness  had  made  contradictory  state- 
ments which  she  had  not  explained,  they 
must  disbelieve  her  entirely,  and  the  court 
has  no  right  to  take  away  from  the  Jury  any 
portion  of  their  prerogative  in  determining 
the  credibility  of  witnesses  sought  to  be  im- 
peached. The  whole  question  of  impeach- 
ment Is  one  for  the  Jury;  and,  while  it  would 
have  been  proper  for  the  Judge  to  charge 
that  the  Jury  would  be  authorized  to  dlsre- 
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gard  all  of  the  testimony  of  a  witness  whom 
they  believed  to  be  impeached  by  proof  of 
contradictory  statements  as  to  a  matter  ma- 
terial to  the  issne,  yet  to  have  told  them 
that,  if  they  believed  from  the  evidence  that 
the  witness  sought  to  be  impeached  had 
made  unexplained  contradictory  statements, 
they  conld  not  accept  the  testimony  of  such 
witness,  would  have  been  an  invasion  of  the 
Jury  box  by  the  judge.  In  Railroad  Oo.  v. 
Phinazee,  93  Ga.  488,  21  8.  B.  66,  a  similar 
request  was  made,  and  was  held  to  have 
been  properly  refused  for  an  additional  rea- 
son. In  that  case  the  request  preferred  was: 
''If  the  Jury  should  believe  that  any  of  the 
witnesses  sworn  for  the  plaintiff  have  been 
successfully  impeached  or  contradicted  in 
material  matters  sworn  to  by  him  or  them, 
then  the  Jury  can  disregard  the  whole  testi- 
mony of  such  witness,  whether  it  be  the 
plaintiff  or  other  person.*'  Chief  Justice 
Bleckley,  delivering  the  opinion  of  the  court, 
held  that  the  request  (as  is  the  request  in- 
volved in  the  case  at  bar)  *'was  open  to  the 
objection  that  it  would  apply  as  well  to  a 
contradiction  resulting  from  honest  mistake 
on  the  part  of  the  witness  attacked  as  to  a 
contradiction  due  to  willful  and  corrupt  per^ 
Jury.**  The  request  is  also  open  to  the  fnr^ 
ther  objection  pointed  out  by  Judge  Bleckley, 
that  "it  might  be  clear  to  the  Jury  that  a 
witness  contradicted  in  a  material  matter 
could  be  fully  credited  as  to  other  matters, 
and,  when  this  is  the  case,  it  is  not  a  rule  of 
law  that  the  whole  of  his  testimony  can  be 
disregarded.  The  rule  of  'falsus  in  uno  fal- 
sus  in  omnibus'  has  relation  to  willful  false- 
hood, and  should  be  restricted  in  giving  it  in 
charge  to  the  Jury.  Skipper  v.  State,  59  Ga. 
68;  Ivey  v.  State,  23  Qa.  576."  The  request 
to  charge  in  the  present  instance  does  not 
call  the  attention  of  the  Jury  to  the  principle 
that  contradictory  statements  must  have 
been  made  knowingly  and  willfully. 

8.  In  the  sixth  ground  of  the  motion  for 
new  trial  it  Is  insisted  that  the  court  erred 
In  refusing  to  charge  as  follows:  '*Where 
a  mortgage  on  a  stock  of  goods  is  duly  pro- 
bated for  record— that  is,  executed  before 
the  proper  witness— and  is  recorded  In  the 
place  and  manner  required  by  law,  such  rec- 
ord is  notice  to  the  world  of  the  existence  of 
such  a  mortgage."  And  in  the  seventh 
ground  of  the  motion  complaint  is  made  that 
the  court  refused  to  charge  that  '^^here  a 
mortgage  is  executed  by  a  husband  to  his 
wife,  is  properly  probated  and  properly  re- 
corded, such  record,  from  its  date,  is  con- 
structive notice  to  the  mortgagee  named,  as 
well  as  the  rest  of  the  world,  of  the  exist- 
ence of  »uch  mortgage."  We  treat  these  two 
assignments  together  because  they  present 
practically  the  same  point  The  question  is 
whether  the  charge  is  pertinent  to  the  issue 
in  the  case,  and  whether  the  plaintiff  in  error 
was  Injured  by  the  cpurf s  omission  to  give 
waat  1»  admittedly  a  principle  of  law  correct 
ill  the  abstract     We  cannot  see  how  the 


rights  of  the  plaintiff  could  have  been  affect- 
ed by  the  failure  of  the  court  to  call  the  at- 
tention of  the  Jury  to  the  doctrine  of  con- 
structive notice.  The  dear  cut  issue  present- 
ed to  the  Jury  by  the  evidence  was  whether 
the  defendant  had  actual  notice  of  all  the 
details  of  the  transaction  leading  up  to  the 
execution  of  the  note  which  she  admitted  she 
had  signed.  The  conflict  in  the  evidence 
was  acute  as  to  almost  every  material  point 
but  there  is  absolutely  no  conflict  as  to  the 
fact  that  the  mortgage  in  question  was  exe- 
cuted by  the  defendant's  husband  and  record- 
ed, and  therefore  there  could  be  no  denial 
that  she  had  constructive  notice  of  its  exist- 
ence. The  case,  however,  is  of  such  a  na- 
ture that  the  only  practical  issue  is  whether 
Bilrs.  Scheussler,  the  defendant,  had  actual 
notice  of  the  existence  of  the  mortgage,  if 
it  was  necessary  to  the  plaintiff's  case  to 
show  that  there  was  a  mortgage  at  all.  It 
was  necessary  that  the  plaintiff  should  show 
that  the  defendant,  by  the  cancellation  of  a 
mortgage  or  otherwise,  purchased  the  stock 
of  goods  which  had  been  sold  by  the  plaintiff 
to  the  defendant's  husband,  and  that  she 
thereby  obtained  as  her  property  a  stock  of 
goods  which  it  would  be  to  her  interest  and 
benefit  to  protect  by  giving  the  note  to  the 
plaintiff.  The  only  purpose  of  the  introduc- 
tion of  the  mortgage,  so  far  as  benefit  could 
result  to  the  plaintiff  from  its  introduction, 
was  to  use  it  as  basis  for  proof  that  in  the 
cancellation  of  the  mortgage  Mrs.  Scheussler 
became  the  owner  of  the  stock  of  goods 
which  was  liable  to  be  subjected  to  the  pay- 
ment of  the  note  that  the  plaintiff  held 
against  her  husband.  The  omission  to  give 
the  request  could  not  have  been  harmful  to 
the  plaintiff,  because,  even  if  Mrs.  Scheussler 
had  had  no  notice  whatever  of  the  mortgage, 
and  even  if  it  had  never  been  recorded,  and 
she  had  purchased  the  stock  of  goods,  and 
had  tnen  for  the  first  time  ascertained  that 
her  husband  had  executed  and  recorded  a 
mortgage  in  her  favor,  her  cancellation  of  the 
mortgage  (of  the  existence  of  which  up  to 
that  time  she  had  had  no  knowledge,  either 
actual  or  constructive)  might  be  a  circum- 
stance from  which  it  could  be  Inferred  that, 
having  bought  her  husband's  stock  of  goods, 
she  would  have  had  such  an  interest  in  pro- 
tecting her  property  from  the  attacks  of 
Sims  as  would  warrant  her  buying  her  hus- 
band's notes.  She  may  have  believed  them 
to  be  a  lien  upon  her  property.  The  ques- 
tion involved  was  not  one  of  priority  of 
liens,  but  merely  one  of  fact  as  to  whether 
Mrs.  Scheussler  had  in  any  way  become  the 
owner  of  the  stock  of  goods  which  had  been 
sold  by  Sims  to  Scheussler,  and  for  the  pur- 
chase price  of  which  Scheussler  was  still 
Indebted  to  Sims.  We  think,  therefore,  that 
not  only  was  the  plaintiff  not  injured  by  the 
failure  of  the  judge  to  gite  in  charge  the  re- 
quests on  the  subject  of  constructive  notice, 
but  these  requests  were  really  not  pertinent 
to  the  issues  in  the  case. 


102 


64  SOUTHEASTBEN  EBPORTBE. 


(Ga. 


4.  The  court  refused  to  charge:  "If  you 
should  find  from  the  eyldence  that  the  de- 
fendant ever  executed  a  paper  in  the  form  of 
a  cancellation  of  a  mortgage  from  her  hus- 
band to  herself,  and  if  you  find  further  that 
said  cancellation  was  executed  by  the  defend- 
ant under  seal,  then  the  law  conclusively 
presumes  that  the  defendant  received  a  con- 
sideration in  said  transaction,  and  the  de- 
fendant will  not  be  heard  in  a  court  of  jus- 
tice, by  herself  or  any  other  witness,  to  deny 
that  she  received  said  consideration."  The 
plaintiff  insists  that  the  charge  requested 
should  have  been  given  because  he  had  in- 
troduced in  evidence  a  certified  copy  of  the 
cancellation,  signed  by  the  defendant,  in 
which  she  declared  that  she  canceled  the 
mortgage  in  consideration  of  the  transfer  to 
her  by  her  husband  of  a  certain  stock  of 
goods  described  in  the  mortgage,  which  can- 
cellation was  executed  before  a  notary  public 
and  under  her  seal,  and  that  she  is  estopped 
from  asserting  that  the  cancellation  was 
without  consideration.  If  the  plaintiff's  con- 
tention is  sound,  the  request  should  have 
been  given;  because,  if  there  was  a  consid- 
eration for  the  cancellation  of  the  mortgage 
introduced  in  evidence,  there  is  ample  evi- 
dence to  warrant  a  finding  that  the  same  con- 
sideration constituted  a  consideration  for  the 
note  sued  upon.  The  exact  question  has  not 
been  decided  by  the  Supreme  Court,  but  it  is 
clear  to  our  minds  that  in  this  state,  where 
there  are  no  distinct  courts  of  law  and  courts 
of  equity,  and  where  the  courts  of  law  may 
afford  equitable  relief,  there  is  no  reason 
why  the  maker  of  an  instrument  under  seal 
should  be  estopped  from  setting  up  that  the 
obligation  was  without  consideration.  The 
fact  that  it  has  been  held  that  section  3650 
of  the  Civil  Code  of  1895  declares  that  an  in- 
strument under  seal  generally  imports  a  con- 
sideration does  not  lead  us  to  the  conclusion 
that,  by  the  terms  of  section  3656,  the  makers 
of  many  Instruments  under  seal  which  might 
be  mentioned  are  estopped  from  pleading  and 
proving  that  the  instrument  in  question  was 
without  consideration.  Especially  must  it 
be  true  that  lack  of  consideration  may  be 
proved  as  to  an  Instrument  executed  under 
seal,  which  is  not  required  to  be  executed 
with  such  formality.  Even  if  the  law  re- 
quired that  the  cancellation  of  a  mortgage 
should  be  under  seal,  we  think  that  for  the 
reasons  stated  by  Stames,.J.,  in  the  well- 
considered  case  of  Albertson  v.  Holloway,  16 
Ga.  37&,  Mrs.  Scheussler  had  the  right,  re- 
gardless of  the  fact  that  the  cancellation  was 
executed  under  her  seal,  to  show  that  the  can- 
cellation was  without  consideration. 

What  is  said  by  Justice  Cobb  in  Sivell 
V.  Hogan,  119  Ga.  170,  46  S.  E.  67,  upon  the 
point  now  before  us,  is  obiter,  because  the 
learned  Judge  concludes  his  remarks  upon 
the  subject  toy  saying:  "We  are  not,  how- 
ever, to  be  understood  as  definitely  commit- 
ting  %)urselves  at  this  time  to  the  proposition 
that  even  want  of  consideration  cannot  be 


pleaded  to  a  promissory  note  under  seal, 
though  this  would  seem  to  be  true."  Thus, 
while  he  previously  said  that  the  court  was 
not  prepared  to  adopt  the  reasoning  upon 
which  the  decision  in  the  Albertson  Case, 
supra,  rests,  the  court  declined  to  overrule 
that  earlier  case.  For  the  reason  that  the 
earlier  case  is  controlling,  as  well  as  for  the 
reason  that  it  has  more  than  once  been  held 
that  section  3656  of  the  Civil  Code  is  an 
adaptation  from  the  common  law,  it  seems 
to  us  that  the  force  of  the  decision  in  the 
Albertson  Case,  supra,  is  not  affected  by  the 
consideration  that  the  decision  was  ]:!endered 
prior  to  the  Code.  The  language  of  that  sec- 
tion, so  far  as  the  section  relates  to  sealed 
instruments,  is:  "In  some  cases  a  considera- 
tion is  presumed,  and  an  averment  to  the 
contrary  will  not  be  received.  Such  are 
generally  contracts  under  seal,  and  nego- 
tiable instruments  alleging  consideration  up- 
on their  face,  in  the  hands  of  innocent  hold- 
ers without  notice,"  etc.  The  use  of  the 
word  "generally"  is  to  our  minds  significant 
of  the  fact  that  the  framers  of  the  Code  had 
in  mind  the  decision  in  the  Albertson  Case, 
and  the  distinction  there  drawn  between  two 
separate  classes  of  sealed  instruments,  rath- 
er than  the  distinction  drawn  by  the  South 
Carolina  court  in  Koster  v.  Welch,  57  S.  O. 
95,  35  S.  E.  435,  between  want  of  considera- 
tion, which  could  not  be  pleaded,  and  fail- 
ure of  consideration,  which  might  be  pleaded, 
and  which  is  adverted  to  by  Judge  Cobb 
in  Sivell  v.  Hogan,  supra.  Especially  must 
this  be  true  when  we  consider  that  the 
Albertson  Case  had  been  decided  before  the 
laws  of  Georgia  were  codified,  and  was,  no 
doubt,  perfectly  familiar  to  the  distinguished 
Jurists  who  were  engaged  in  that  labor, 
whereas  the  decision  in  the  Koster  Case,  57 
S.  C.  95,  35  S.  E.  435,  was  not  rendered  by 
the  Supreme  Court  of  South  Carolina  until 
March,  1900.  In  the  absence  of  binding  au- 
thority, therefore,  to  the  contrary,  we  must 
believe  that,  by  the  use  of  the  word  "gen- 
erally" In  the  Code  section,  it  was  at  least 
intended  to  provide  for  exceptions  from  the 
general  rule  which  conclusively  presumes  a 
consideration  where  an  instrument  is  exe- 
cuted under  seal,  and  that  the  decision  in 
the  Albertson  Oase  is  the  law  defining  the 
cases  in  which  the  presumption  may  be  re- 
butted. Therefore  the  request  to  charge  that 
the  law  presumed  that  Mrs.  Scheussler  had 
received  a  consideration  by  reason  of  the 
fact  that  she  canceled  the  mortgage  under 
her  seal,  and  that  she  would  not  be  heard 
in  a  court  of  Justice  to  deny  that  she  re- 
ceived consideration,  would,  in  our  opinion, 
have  been  properly  refused  even  if  the  law 
had  required  mortgages  to  be  canceled  under 
the  seal  of  the  mortgagee.  See  Lacey  v. 
Hutchinson  (this  day  decided)  64  S.  E.  106c 
Inasmuch,  however,  as  section  2737  of  the 
Civil  Code  does  not  require  the  formality  of 
a  seal,  but  provides  only  that  "any  mort- 
gagor in  this  state,  who  may  have  paid  oft 
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bis  mortgage,  may  present  the  same,  to- 
gether with  the  order  of  the  mortgagee  or 
transferee,  directing  that  the  mortgage  be 
canceled  and  record  the  order  across  the 
face  of  the  record,  to  the  clerk  of  the  su- 
perior court  of  the  county  or  coimties  in 
which  the  same  is  recorded,"  and  that  such 
clerk  shall  thereupon  write  the  word  "Satis- 
fled"  across  the  face  of  the  record  in  the 
mortgage,  together  with  the  date  of  the 
entry,  and  sign  his  name  officially,  there  Is 
no  view  in  which  it  can  be  held  that  this  de- 
fendant's right  to  plead  lack  of  consideration 
would  be  affected.  In  Martin  y.  Bartow 
Iron  Works  (D.  0.  U.  S.)  35  Ga.  320,  825, 
Fed.  Gas.  No.  9,157,  Judge  ErsMne  held  that 
it  is  "the  settled  law  of  Georgia  that  to  an 
action  on  what  is  commonly  known  as  a 
sealed  note  or  single  bill  the  defendant  may 
plead  either  a  total  or  (by  statute)  a  partial 
failure  of  consideration,*'  and  consequently 
he  applied  it  in  the  United  States  court  in 
Georgia  as  a  rule  of  the  local  law,  con- 
trolling as  to  an  instrument  made  and  to  be 
performed  in  this  state. 

In  the  trend  of  modern  Jurisprudence,  as 
well  pointed  out  by  Judge  Lumpkin  in  liowe 
V.  Morris,  13  Ga.  147,  the  Importance  of  the 
seal  as  an  affix  to  one's  signature  and  as  a 
mark  of  identity  has  been  greatly  diminish- 
ed. In  that  case  each  member  of  the  court 
wrote  jin  opinion,  and  one. who  is  interested 
either  in  the  origin  dnd  history  of  seals  or 
in  the  reasons  assigned  for  their  use  will  be 
richly  repaid  by  a  perusal  of  the  delightful 
opinion  of  Judge  Lumpkin,  or  may  even  more 
enjoy  the  choice  satire  of  the  dissenting  opin- 
ion of  Judge  Nisbet,  who  thought  the  writ 
of  error  should  be  dismissed  because  the  seal 
of  the  court  was  not  attached  to  it  and  de- 
fended the  forms  of  the  common  law  (which 
forms  he  declared  to  be  substantial,  because 
consecrated  by  time  and  usage,  although  they 
might  be  In  themselves  unmeaning  or  even 
ridlColous),  and,  in  decrying  the  prevailing 
desire  for  change,  declared  that  the  vocation 
of  the  age  "seems  to  be  to  reform  everything 
from  the  religion  of  Heaven  down  through 
a  descending  series  almost  infinite  to  a  cer- 
tiorari.'' Judge  Lumpkin,  in  concurring  with 
Judge  Warner,  who  delivered  the  opinion  of 
the  court,  shows  that  the  seal  goes  back  to 
Judab,  one  of  the  twelve  Princes  of  Israel 
C'Moses'  Reports,  Book  Genesis,  c  38,  v.  18"), 
and  develops  that  Ahasuerus  was  a  postmaster 
general  In  his  day  because  he  sent  his  letters 
by  post,  and  says:  "I  admit  that  many  old 
things  may  be  good  things,  as  old  wine,  old 
wives,  ay,  and  an  old  world  too.  But  the 
world  is  older,  and  consequently  wiser,  now 
than  it  ever  was  before.  Our  English  an- 
cestors lived  comparatively  in  the  adoles- 
cence, if  not  the  infancy,  of  the  world.  •  ♦  ♦ 
And  yet  we,  who  are  'making  lightning  run 
messages,  chemistry  polish  boots,  and  steam 
deliver  parcels  and  packages,*  are  forever 
going  back  to  the  good  old  days  of  witch- 
craft and  astrology  to  discover  precedents  for 


regulating  proceedings  of  courts  for  uphold- 
ing seals  <and  all  the  tremendous  doctrines 
consequent  upon  the  distinction  between  seal- 
ed and  unsealed  papers  .when  seals  de  facto 
no  longer  exist" 

5.  It  is  insisted  that  the  court's  charge  to 
the  Jury  entirely  failed  to  present  one  of  the 
main  contentions  of  the  plaintiff,  and  that, 
therefore,  it  was  error  to  refuse  the  request 
to  charge:  "If  you  find  from  the  evidence 
that  Mrs.  Scheussler  had  a  mortgage  on  the 
stock  of  goods  of  G.  S.  Scheussler;  that 
plaintiff  attempted  to  collect  his  notes  for 
$2,460;  that  he  employed  counsel  and  threat- 
ened to  attack  the  mortgage;  that  thereupon 
defendant  executed  the  note  sued  on — then  I 
charge  you  that  this  note  was  a  valid  con- 
tract, and  can  be  enforced  against  the  wife, 
under  the  laws  of  Georgia."  It  is  unneces- 
sary for  us  to  rule  whether  the  court  could 
properly  have  given  this  request  without  al- 
tering its  verbiage,  for  the  reason  that  the 
evidence  was  undisputed  that  Mrs.  Scheuss- 
ler had  no  actual  knowledge  of  the  existence 
of  the  mortgage  prior  to  Sims'  intended  at- 
tack upon  it  and  the  employment  of  Judge 
Lumpkin  to  defend.  Whatever  conflict  there 
may  be  as  to  other  points  in  the  case,  no 
evidence  contradicts  Mrs.  Scheussler's  state- 
ment that  she  had  no  knowledge  of  the  mort- 
gage prior  to  its  record.  The  request,  there- 
fore, could  perhaps  have  been  rejected  as  not 
adjusted  to  the  evidence  in  the  particular  case 
because  the  mere  fact  that  there  may  have 
been  a  mortgage  recorded  in  favor  of  Mrs. 
Scheussler  would  not  necessarily  show  that 
it  had  ever  been  accepted  by  her  as  security 
for  her  debt  If  a  mortgage  is  recorded,  this 
is  generally  evidence  of  its  delivery  to  the 
mortgagee  and  of  his  acceptance.  But  in  a 
case  where  it  might  be  contended  that  a 
mortgagee  was  prevented  from  asserting  his 
rights  against  a  debtor  who  had  made  a 
mortgage  in  his  favor  without  his  knowledge 
or  consent  it  certainly  could  not  be  held  that 
the  mortgagor,  by  such  a  gratuitous  act, 
could  compel  an  imwilling  creditor  to  forego 
his  existing  rights,  and  be  involuntarily  re- 
mitted to  the  security  afforded  by  a  second 
or  even  a  third  mortgage.  The  request  upon 
this  point  was  not  sufficiently  speclflc,  unless 
the  statement  that  the  defendant  had  a  mort- 
gage had  been  followed  by  the  further  state- 
ment, and  that,  by  the  cancellation  of  that 
mortgage,  the  defendant  had  acquired  prop- 
erty which  it  was  her  interest  to  retain. 

But  the  real  point  raised  by  the  request 
was  fully  presented  to  the  Jury  by  the  court 
in  that  portion  of  the  charge  in  which  the 
Jury  were  instructed  that  "a  wife  can  buy 
notes  of  her  husband,  or  she  can  make  a  valid 
obligation  in  settlement  of  such  notes,  if 
they  appear  to  have  been  purchased  to  pro- 
tect property  to  which  she  has  title  or  inter- 
est" This  statement  of  the  principle  upon 
which  the  defendant's  case  depended  is  full 
and  clear,  and  is  aptly  adjusted  to  the  evi- 
dence, because  the  legitimate  purpose  oC  the 
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evidence  In  behalf  of  the  plaintiff  was  to 
show  that  the  settlement  of  the  husband's 
notes  by  the  wife  was  occasioned  by  no  In- 
tention on  her  part  to  pay  his  debts  or  to  as- 
sume his  obligations,  but  was  intended  to  pro- 
tect property  to  which  she  had  title  or  inter- 
est. The  instructions  given  in  lieu  of  those 
requested  are  in  the  language  used  by  this 
court  in  the  prior  decision  of  the  case.  We 
held,  when  the  case  was  here  before,  that 
the  plaintiff  would  be  entitled  to  recover  if  he 
had  proved  that  the  consideration  for  the  note 
arose  from  Mrs.  Scheussler's  attempt  to  pro- 
tect any  of  her  property  rights.  The  instruc- 
tion of  the  trial  Judge  upon  this  subject  is 
in  accord  with  our  ruling.  The  request  the 
refusal  of  which  is  the  ground  of  complaint 
in  the  tenth  ground  of  the  motion  for  new 
trial  is,  for  the  reasons  Just  stated,  likewise 
covered  by  the  charge  of  the  court 

6.  As  already  stated,  we  approved  the 
charge  of  the  court  when  the  case  was  here 
before.  By  so  ruling,  of  course,  we  did  not 
intend  to  be  understood  as  standing  sponsor 
for  the  exact  phraseology  employed ;  nor  did 
we  intend  to  say  that  the  language  employed 
Is  not  subject  to  verbal  criticism,  but  we  hold 
now,  as  we  held  then,  that  the  instructions 
were  remarkably  apt,  and  the  language  em- 
ployed so  clearly  intelligible  to  the  Jury  that 
we  are  warranted  in  saying  that  the  charge 
submitted  the  issues  and  the  law  fairly,  ful- 
ly, and  correctly.  The  fact  that  the  words 
'^in  good  faith"  were  inaptly  transposed  or 
incautiously  interjected  into  the  wrong  por- 
tion of  the  instructions  of  the  Judge  did  not 
mislead  the  Jury.  The  court  charged  the  Jury 
that  *'if  you  find  from  the  evidence  that  Mr. 
Scheussler  was  Justly  indebted  to  Mrs. 
Bcheussler,  and  that  there  was  a  conflict  be- 
tween the  claims  of  Mrs.  Scheussler  and  a 
daim  of  Mr.  Sims  on  the  property  of  the  hus- 
band, and  if  you  find  that,  in  order  to  settle 
these  conflicting  claims,  it  was  necessary  to 
protect  her  as  a  creditor  of  her  husband,  that 
she  took  all  the  claims  of  Mr.  Sims,  and 
thereby  became  the  owner  of  the  claims,  and 
the  transaction  did  in  good  faith  benefit  her, 
and  that  the  note  sued  on  was  given  solely 
to  protect  her  interests  and  on  her  own  ac- 
count, then  I  charge  you  that  she  would  be 
bound  on  the  notes  sued  on,  and  you  would 
find  your  verdict  for  the  plaintiff.**  The  same 
language  was  used  when  the  case  was  here 
before,  but  it  appeared  to  us  then,  as  it  does 
now,  that,  viewing  this  instruction  in  connec- 
tion with  other  ];)ortlons  of  the  charge,  it  was 
plain  to  the  Jury  that  the  mistake  of  the 
Judge  was  merely  a  lapsus  llngufB,  and  the 
Jury  understood  that  what  the  court  meant 
to  say  was  that  if  the  transaction  was  enter- 
ed into  in  good  faith,  to  beneflt  her  (that  is, 
she  believing  that  it  would  beneflt  her),  the 
defendant  would  be  bound  on  the  note. 

7.  The  flrst  four  grounds  of  the  motion  for 
a  new  trial  covered  the  usual  general  grounds, 
and  a  review  of  the  evidence  convinces  us 


that  a  reversal  of  the  Judgment,  based  upon 
these  grounds,  would  not  be  authorized.  It 
appears  that  the  plaintiff  and  the  defendant's 
husband  were  partners  in  a  hardware  busi- 
ness in  Atlanta.  The  plaintiff  sold  his  inter- 
est to  the  def^idant's  husband,  and  received 
notes  to  the  amount  of  $2,400.  Falling  to 
collect  these  notes,  he  accepted  in  lieu  there- 
of the  note  of  Mrs.  Scheussler,  the  wife  of 
his  debtor,  for  $1,200,  and  a  certain  paper 
disclaiming  a  legal  obligation,  but  acknowl- 
edging a  moral  obligation  to  pay  Sims,  when- 
ever he  was  able,  the  amount  of  loss  he  had 
sustained.  As  to  these  points  there  is  no  con- 
flict in  the  evidence.  Upon  the  flling  of  the 
plaintiff's  suit,  the  defendant,  Mrs.  Scheuss- 
ler, admitted  a  prima  facie  case,  and  as- 
sumed the  burden  of  proving  that  the  note 
was  void  because  it  was  without  considera* 
tion,  and  was  given  merely  as  a  colorable 
device  for  assuming  the  indebtedness  of  her 
husband.  In  several  portions  of  the  diarge 
the  court  instructed  the  Jury  that  the  burden 
rested  upon  the  defendant  of  sustaining  her 
contention  by  the  preponderance  of  the  evi* 
dence.  So  it  cannot  be  said  that  the  Jury 
rendered  their  verdict  in  favor  of  the  de- 
fendant upon  the  idea  that  the  plaintiff  had 
failed  to  establish  his  case.  On  the  contrary, 
the  verdict  must  be  construed  as  finding  that 
the  defendant  successfully  carried  the  burden 
and  successfully  rebutted  the  case  made  by 
the  plaintiff,  which  unrebntted  necessarily 
entitled  him  to  a  recovery.  The  evidence  in 
behalf  of  the  plaintiff  showed  that  the  de- 
fendant, by  a  written  contract  of  purchase^ 
coincident  with  and  a  part  of  the  cancella- 
tion of  the  mortgage  executed  by  her  husband 
in  her  favor,  had  become  the  purchaser  of 
a  stock  of  goods  for  which  the  defendant 
was  stiU  indebted.  This  indebtedness  was 
part  of  the  purchase  price,  and  was  evidenced 
by  certain  notes  held  by  the  plaintiff.  The 
defendant,  being  fully  apprised  of  the  condi- 
tion of  afCairs,  and  acting  under  the  adtice 
of  her  counsel,  and  acting  in  her  own  inter- 
est (as  it  was  apparently  to  her  advantage  to 
protect  her  property  against  a  lien  which 
might  be  set  up  by  Sims),  purchased  the 
notes  of  her  husband,  as  she  had  the  right 
to  do,  and  in  payment  gave  a  note  which 
was  the  basis  of  the  present  suit  The  evi- 
dence in  behalf  of  the  plaintiff  would  have 
authorized  a  verdict  in  his  favor.  On  the 
part  of  the  defendant,  however,  there  was 
testimony  that  she  never  knowingly  had  been 
the  holder  of  the  mortgage  which  purported 
to  create  a  Mea  upon  the  stods  of  goods  in 
her  favor,  had  never  owned  the  stock  of 
goods,  had  never  been  credited  any  share  in 
the  management  of  the  store,  had  never  de- 
rived any  profits  from  it,  and  that  the  note 
was  given  merely  as  a.  colorable  device  by 
which  she  bound  herself  to  pay  the  debts  of 
her  husband.  According  to  the  defendant's 
testimony,  she  consented  to  sign  the  note 
for  no  other  reason  than  that  she  wanted  to 
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relieye  the  embarraflament  of  her  huBband. 
Two  apparently  disinterested  witnesses  who 
were  employed  In  the  business  both  before 
and  after  81ms  sold  his  Interest  to  Schenss- 
ler,  one  of  whom  had  had  charge  of  the 
books,  and  the  other  of  whom  was  In  general 
charge  of  the  sales  and  the  cash,  testified 
that  the  defendant  nerer  received  any  mon- 
eys from  the  business  after  the  execution 
of  the  mortgage  or  after  the  alleged  sale,  or 
at  any  other  time,  that  the  business  was  con- 
ducted in  the  name  of  the  husband,  and  that, 
though  they  were  in  charge  of  the  business 
and  conversant  with  all  its  details,  they  never 
heard  of  the  defendant  having  any  interest  in 
the  stock  of  goods  during  the  entire  period 
in  which  the  business  was  conducted. 

From  this  testimony  and  from  various  oth- 
er drcumstances  which  it  Is  unnecessary  to 
recount,  we  think  that  the  Jury  were  fully 
authorized  to  find  that  the  making  of  the 
note  was  nothing  more  than  the  assumption 
by  the  wife  of  her  husband's  debt ;  that  the 
various  steps  leading  up  to  the  execution  of 
the  note  were  means  adopted,  in  the  first  in- 
stance, by  the  husband  in  his  own  interest; 
and  that  later  on  the  wife,  without  a  view 
to  any  interest  of  her  own,  and  certainly,  so 
far  as  the  record  discloses,  without  ever  hav- 
ing received  any  benefit  therefrom  (though 
that  would  not  matter  if  her  action  was  in- 
fluenced by  the  hope  of  benefit),  simply  to  re- 
lieve the  pressure  of  her  husband's  creditor, 
assumed  his  debt,  and  gave  her  note  which 
the  husband  indorsed.  The  Jury  may  have 
considered  the  circumstance  of  the  husband's 
indorsement  as  having  some  significance  in 
view  of  the  fact  that  the  evidence  fails  to 
disclose  that,  after  having  sold  his  business 
and  the  stock  of  goods  to  his  wife,  he  had 
no  remaining  assets  which  would  cause  his 
Indorsement  to  be  of  value.  Without  disbe- 
lieving the  testimony  of  the  eminent  counsel 
who  testified  in  the  case,  the  Jury  could  well 
infer  from  the  nature  of  the  relationship 
between  husband  and  wife  that,  though  the 
circumstances  and  the  stat^nent  made  at 
the  exact  time  that  the  note  was  given  were 
precisely  as  stated  in  the  testimony  of  the 
counsel  who  were  employed  in  the  case^  still 
that  it  was  not  only  possible,  but  even  proba- 
ble, that  the  attorneys  may  have  seen  only 
the  surface  indications  of  a  bona  fide  in- 
tention to  purchase,  while  the  wife,  under 
the  tutelage  of  her  husband  and  in  wifely 
devotion  to  his  interest,  may  have  concealed 
what,  according  to  her  testimony,  the  plain- 
tiff was  obliged  to  have  known,  that  she  had 
no  Interest  in  the  stock  of  goods,  and  there- 
fore no  interest  of  her  own  to  protect 

No  errors  of  law  having  been  committed, 
the  trial  Judge  did  not  err  in  refusing  to  set 
aside  the  verdict  of  the  Jury  upon  issuable 
facts,  although  a  different  finding  would 
have  been  authorized* 

Judgment  affirmed. 


(6  Ga.  App.  866) 
LACBY  V.  HUTCHINSON.    (No.  1,557.) 
(Court  of  Appeals  of  Georgia.    March  28,  1900^) 

1.  Bills  and  Notes  (f  90*)  —  Defenses  — 
Want  of  Consideration— I nstbuicsnt  Un- 
der SbaIh 

It  is  a  ^ood  defense  to  an  action  on  a  nego- 
tiable promissory  note  under  seal  in  the  hands 
of  the  orinnal  payee  that  it  was  executed  with- 
out  any  lawful   consideration. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  CJent  Dig.  §  163;    Dec.  Dig.  J  90.*] 

2.  CoNTBAOTS  (f  48*)— Considebation— CV>N- 
TBAors  Undeb  Seal. 

The  common-law  courts  of  ETngland  en- 
forced specialties  in  the  absence  of  considera- 
tion, not  because  the  presence  of  a  seal  carried 
with  It  any  presumption  of  consideration,  but 
because  consideration  was  not  essential  to  an 
instrument  executed  with  such  formality.  The 
doctrine  of  enforcing  a  contract  because  of  the 
formality  of  its  execution  is  olaer  than  the 
juridic  concept  of  consideration  as  an  element 
of  a  binding  promise. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  8  406;   Dec.  Dig.  §  48.*] 

8.  CoNTBACTs  (I  48*)  —  Defenses  —  Instbu- 
MBNT  Undeb  Seal— Want  of  (Donsideba- 

TION. 

The  courts  of  equity  recognize  considera- 
tion as  an  essential  element  of  all  contracts, 
with  but  few  exceptions,  and  do  not  recognise 
formality  of  execution  as  a  substitute  therefor. 
Hence  lack  of  consideration  is  a  good  defense 
in  equity  to  a  contract  under  seal. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dea  Dig.  |  48.*] 

4.  Bills  and  Notes  (f  43*)— Negotiablb  In- 
STBXJMSNT  Undeb  Seal. 

A  negotiable  promissory  note  under  seal  Is 
a  legal  hybrid  unknown  to  the  common  law. 

[Ed.  Note.— F6r  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  63 ;   Dec.  Dig.  f  43.*] 

5.  CouBTS  (§  189*)— City  Ooubts— Pbooedubx. 

In  this  state  an  equitable  defense  not  In- 
volving affirmative  relief  or  extraordinary  rem- 
edy may  be  filed  to  any  action  at  law  in  any  of 
the  courts.  Hence  to  an  action  in  a  city  court 
on  a  note  under  seal  the  defense  of  lack  of  con- 
sideration may  be  successfully  pleaded. 

r£}d.  Note.— For  other  cases,  see  Courts,  Dec. 
Dfg.  I  189.*]  ^^ 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  Abbeville ;  D.  H. 
Nicholson,  Judge. 

Action  by  J.  H.  Hutchinson  against  J.  & 
Lacey.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Land  &  Hall,  for  plaintiff  in  error.  HaL 
Lawson,  for  defendant  in  error. 

POWBLL,  J.  The  plaintiff  sued  upon  a 
negotiable  promissory  note  under  seal.  Tho 
defendant  filed  a  plea  showing,  in  substance, 
that  the  note  was  wholly  lacking  in  consid- 
eration. The  court  refused  to  allow  the  de- 
fendant to  introduce  testimony  tending  to 
support  his  plea ;  and  the  sole  question  be- 
fore this  court  is  whether  total  lack  of  con- 
sideration is  a  good  defense  to  a  negotiable 
promissory  note  under  seal. 

It  has  frequently  been  held  that  failure  of 
consideration,  total  or  partial,  is  a  good  de- 
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fense  to  such  an  Instrument  in  tbis  state.  It 
has  been  held  that  fraud  in  the  procurement 
may  also  be  pleaded  to  such  an  instrument 
(House  V.  Martin,  125  Ga.  643,  54  S.  E.  735), 
but  It  is  said  In  the  case  of  Slaton  y.  Fowler, 
124  Ga.  955,  53  S.  E.  567,  that  it  is  an  open 
question  in  Georgia  whether  the  common-law 
rule  which  forbade  Inquiry  into  consideration 
in  a  suit  based  on  a  specialty  is  applicable  to 
promissory  notes  under  seal  to  such  an  ex- 
tent as  to  forbid  recognition  of  a  plea  of 
total  absence  or  want  of  consideration;  and 
this  precise  point  has  not  been  decided  sub- 
sequently. There  is  no  question  but  that  the 
presence  of  a  seal  raises  a  prima  facie  pre- 
sumption that  it  is  founded  upon  a  consider- 
ation. Weaver  v.  Cosby,  109  Ga.  313,  34  S.  E. 
680 ;  Rutherford  v.  Baptist  Convention,  9  Ga. 
54 ;  Smith  v.  Smith,  36  Ga.  184,  91  Am.  Dec. 
761. 

We  have  made  a  painstaking  and  careful 
search  of  the  decisions  of  the  Supreme  Court, 
and  in  no  case  has  the  right  to  plead  a  total 
want  of  consideration  to  a  negotiable  promis- 
sory note  under  seal  been  denied  except  by 
way  of  obiter.  There  is  a  case  (Beazley  v. 
Gignilliat,  61  Ga.  187)  In  which  the  opinion 
expressly  recites  that  the  promissory  note  In- 
volved was  under  seal,  and  yet  the  Judgment 
of  the  court  below  was  reversed  for  refusing 
to  allow  the  defendant  to  file  a  plea  of  lack 
of  consideration.  This  is  a  full  bench  deci- 
sion, but  it  does  not  seem  to  have  been  cited 
in  any  subsequent  case.  It  would  probably 
be  subject  to  the  criticism  that  it  is  a  physi- 
cal precedent  only  (as  the  section  of  the  code 
on  the  subject  of  instruments  under  seal  is 
not  noticed)  were  it  not  for  the  fact  that 
Chief  Justice  Warner,  who  wrote  the  opinion, 
cited  the  case  of  Albertson  v.  Holloway,  16 
Ga.  377.  In  the  case  last  cited  (which  was 
decided,  however,  prior  to  the  adoption  of 
our  CJode),  it  was  said  by  the  court:  "We  be- 
lieve that  the  rule  that  a  plea  of  failure  of 
consideration  cannot  be  used  as  a  defense  to 
a  specialty  applies  to  no  other  instruments, 
save  such  as  were  known  to  the  common  law 
as  specialties,  as  deeds,  bonds,  and  instru- 
ments executed  with  like  solemnities  of  seal- 
ing and  delivery.  It  has  been  common  for 
courts  to  say  that  such  defense  cannot  be  set 
up  to  an  instrument  under  seal.  But  we 
think  that  these  words  were  used,  or  should 
have  been  used,  with  reference  to  such  in- 
struments as  were  executed  with  the  cere- 
monies necessary  to  specialties  at  conmion 
law."  In  Sivell  v.  Hogan,  119  Ga.  169,  46  S. 
E,  67,  there  is  a  somewhat  lengthy  review  of 
the  authorities  by  Justice  Cobb  and  the  Inti- 
mation of  a  personal  opinion  that  a  plea  of 
original  lack  of  consideration  would  not  be 
a  good  defense  to  a  suit  based  on  a  contract 
under  seal,  though  the  court  very  frankly 
states  that  what  is  said  on  this  subject  Is 
obiter. 

Section  3656  of  the  Civil  Code  of  1895  pro- 
vides: "A  couslderation  is  essential  to  a 
contract  which  the   law   will   enforce.     An 


executory  contract  without  such  considera- 
tion Is  called  a  nudum  pactum,  or  a  naked 
promise.  In  some  cases  a  consideration  is 
presumed,  and  an  averment  to  the  contrary 
will  not  be  received.  Such  are  generally 
contracts  under  seal,  and  negotiable  instru- 
ments alleging  a  consideration  upon  their 
face,  In  the  hands  of  innocent  holders  with- 
out notice,  who  have  received  the  same  t>e- 
fore  dishonored."  It  is  said  in  Sivell  v.  Ho- 
gan, supra,  that  this  section  of  the  Code  Is 
declaratory  of  the  common  law;  and  this 
is  true  In  the  sense  that  it  is  not  the  codifica- 
tion of  a  statute.  However,  in  so  far  as  the 
section  contains  an  assumption  or  indirect 
statement  that  at  common  law  contracts  un- 
der seal  were  conclusively  presumed  to  be 
founded  on  a  consideration,  it  Is  not  an  ac- 
curate declaration  of  the  common-law  prin- 
ciple on  that  subject  The  courts  and  text- 
writers  who  have  made  the  deepest  and  most 
philosophical  research  into  the  history  of  the 
question  are  in  accord  upon  the  proposition 
that  specialties — ^those  formal  common-law 
contracts  under  seal — were  enforced  in  the 
absence  of  an  allegation  of  consideration,  not 
because  it  was  conclusively  presumed  that 
they  were  founded  on  a  consideration,  but 
because  consideration  was  not  an  essential 
element  to  such  contracts.  Contracts  under 
seal  were  enforceable  at  common  law  be- 
cause of  the  formality  of  their  execution, 
and  such  contracts  were  fully  recognized  and 
enforced  long  before  the  doctrine  of  consider- 
ation appeared  in  the  law.  In  those  early 
days  the  courts  looked  to  the  form  and  solem- 
nity attending  the  execution  of  the  promise 
rather  than  to  it  nature,  the  subject-matter, 
and  surrounding  circumstances  in  determin- 
ing whether  the  promise  was  enforceable 
and  binding  or  not  Except  in  a  few  cases 
to  which  the  common-law  action  of  debt  was 
applied,  no  contract  was  enforceable  at  early 
common  law  unless  it  was  under  seal.  An 
ordinary  executory  contract  not  under  seal 
was  without  a  remedy  for  its  enforcement 
Later  on,  by  looking  at  the  breach  of  an 
executory  contract  not  under  seal  as  a  wrong 
arising  ex  delicto,  the  courts  afforded  a  rem- 
edy by  extending  to  such  transactions  the 
action  of  trespass  on  the  case,  a  remedy  not 
originally  designed  for  that  purpose.  For 
example,  a  plaintiff  would  allege  that  the 
defendant  had  done  him  a  wrong  and  had 
damaged  him,  in  that  he  had  undertaken  to 
build  a  house  in  a  good  and  workmanlike 
manner,  which  undertaking  the  defendant 
had  not  kept,  whereby  the  plalntlfiC  was  dam- 
aged. To  afford  a  remedy  in  such  a  case  the 
court  looked  upon  the  defendant's  conduct  as 
something  In  the  nature  of  a  deceit  resulting 
in  damage  to  the  plaintiff,  and  applied  to  the 
transaction  the  tort  action  of  trespass  on  the 
case.  Finally  this  form  of  action  was  ex- 
tended so  as  to  afford  a  remedy  for  the 
breach  of  every  promise  which  had  resulted 
in  detriment  to  the  promisee.  Cases  arose, 
however,  in  which  this  remedy  was  invoked. 
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and  it  appeared  that  the  plaintiff  had  given 
the  def eudant  nothing  to  Induce  his  promise ; 
that  l8  to  say,  the  plaintiff  had  suffered  no 
detriment  through  the  promise  since  he  had 
done  nothing  or  given  up  nothing  therefor, 
and  the  court  refused  to  afford  such  a  plain- 
tiff the  remedy.  This  was  the  Inchon  tlon  of 
the  doctrine  of  the  necessity  for  considera- 
tion In  contracts.  The  plaintiff  was  required 
to  show  that  he  had  given  a  consideration  be- 
fore he  was  allowed  to  have  a  remedy  for 
the  breach  of  the  defendant's  promise.  A 
similar  concept  attached  to  the  action  of  as- 
fiumpslt  when  It  came  into  use.  On  the  gen- 
eral subject,  see  Anson's  Law  of  Contracts; 
2  Pollock  &  Maltland's  History  of  English 
Law,  c.  5;  3  Halsbury's  Laws  of  England, 
p.  83,  8  170;  J.  B.  Ames  on  the  History  of 
Assumpsit,  2  Harv.  Law  Rev.  1,  53. 

In  this  connection,  it  may  be  pertinent  to 
call  attention  to  the  peculiar  relation  exist- 
ing between  right  and  remedy  at  common 
law.  In  those  times,  when  the  common  law 
was  being  developed,  the  courts  had  a  very 
Indistinct  concept  of  an  actual  wrong  in  the 
abstract;  Indeed,  for  the  most  part  it  seems 
that  they  had  no  concept  at  all  of  a  legal 
wrong  apart  from  the  forms  of  action  which 
had  been  framed  and  developed  from  time  to 
time.  We  recall  the  familiar  Grecian  tra- 
dition that  the  robber,  Procrustes,  had  a  bed 
used  in  the  torture  of  his  victims.  He  plac- 
ed his  captives  on  this  bed,  and,  if  they 
were  short,  they  were  stretched,  and  if  they 
were  tall,  they  were  lopped  off  so  that  the 
length  of  the  body  was  made  exactly  the 
length  of  the  bed.  Common-law  writs  and 
forms  were  Procrustean  beds,  and  the  rights 
of  parties  were  the  hapless  victims  that  were 
stretched  or  cut  to  adapt  them  to  the  meas- 
ure of  the  particular  forms  of  action  or  de- 
fense which  the  courts  had  Invented  or  per- 
mitted. Our  doctrine,  announced  as  a  funda- 
mental in  sections  3076  and  4929  of  the  Civil 
Code  of  1895,  that  for  every  right  there  Is 
a  remedy,  and  every  court  having  Jurisdic- 
tion of  the  one  may,  if  necessary,  frame  the 
other,  is  not  declaratory  of  the  common  law 
as  actually  practiced,  though  many  of  the 
early  English  judges  and  law  writers  claimed 
that  their  procedure  had  reached  that  stage 
of  proficiency.  Members  of  the  profession  In 
this  state  will  probably  recall  an  Interesting 
paper  on  this  subject  read  before  the  Georgia 
Bar  Association  at  its  session  in  1901  by  Hon. 
Sylvanus  Morris,  dean  of  the  law  department 
of  the  University  of  Georgia. 

Until  the  adoption  of  the  Hilary  rules, 
there  was  no  provision  under  the  administra- 
tion of  the  common  law  in  the  English  courts 
for  pleading  either  an  original  lack  of  con- 
sideration or  a  failure  of  consideration  oth- 
erwise than  under  the  general  issue ;  that  is 
to  say,  the  plea  of  general  issue  put  in  Issue 
not  only  the  alleged  promise,  but  also  the  al- 
leged consideration  therefor.  4  Enc.  PI.  ft 
Frac.  d44.  If,  therefore,  the  suit  were  on  a 
specialty,  either  by  action  of  debt  or  cove- 
nant, since  the  prescribed  form  for  either  of 


I  these  actions  contained  no  reference  to  con- 
I  slderatlon,  there  was  no  possibility  of  rais- 
I  ing  the  question  of  the  lack  of  consideration 
j  by  the  plea  of  the  general  issue,  as  In  as- 
'  sumpslt  and  other  similar  cases  where  a  re- 
I  cital    of   consideration   was   required.     The 
^  English  courts  in  the  early  times  in  which 
I  the  principles  of  the  common  law  were  tnk- 
ing  on  their  primitive  embodiment  seem  nev- 
1  er  to  have  been  called  upon  to  frame  or  per- 
'  mlt  a  plea  raising  the  point  that  a  specialty 
I  was  without  consideration.    A  reason  which 
promptly  suggests  Itself  as  to  why  this  state 
of  things  should  have  existed  is  that  in  those 
early   times   when   commercial   transactions 
were  few  the  execution  of  a  deed  or  bond  or 
other  paper  at  common  law  known  as  a  spe- 
cialty was  generally  attended  by  such  cir- 
cumstances of  solemnity  and  formality,  and 
with  such  mature  deliberation  as  to  the  con- 
sequences that  but  few,  if  any,  cases  actual- 
ly arose  in  which  the  person  sealing  the  bond 
or  other  specialty  did  so  without  receiving 
from  the  obligee  something  which  the  law  in 
later  times  called  a  consideration,  and  con- 
sequently the  cases  were  naturally  rare  in 
which  a  defendant  could  have  been  likely  to 
seek  to  raise,  by  plea,  the  defense  of  want 
of  consideration.'   The  courts,  therefore,  may 
not  have  been  called  upon  to  frame  a  plea 
for  the  setting  up  of  want  of  consideration 
to  an  action  based  on  a  specialty;   the  rem- 
edy not  being  created,  because  there  was  no 
need  for  it. 

The  foregoing  statement  relates,  of  course, 
to  the  earlier  days  of  the  common  law;  but 
those  earlier  days  were  nevertheless  the  for- 
mative period.  While  the  courts  were  de- 
veloping the  doctrine  of  consideration  as  a 
necessary  element  of  a  simple  contract,  spe- 
cialties continued  to  be  enforced  because  of 
the  formality  of  their  execution  and  were  con- 
sidered as  entirely  without  the  rule  thus 
more  lately  applied  as  to  consensual  obliga- 
tions not  under  seal.  McKelvey,  in  his  Com- 
mon Law  Pleading  (page  21),  in  discussing 
the  earlier  forms  of  actions,  says:  'The 
real  fact  of  the  matter  was  that  there  were 
two  distinct  grounds  for  holding  a  promisor 
liable  on  his  promise,  either  one  of  which 
was  sufficient— one,  and  the  earlier,  because 
he  deliberately  Intended  to  make  himself  lia- 
ble and  so  Indicated  by  the  solemnity  of  the 
seal;  the  other,  because  he  had  received  a 
consideration  which  it  would  be  unjust  to 
the  promisee  to  allow  him  to  keep  unless  he 
was  held  liable  upon  the  promise."  So  rigid 
was  the  common-law  practice  of  enforcing 
contracts  under  seal  on  account  of  the  for- 
mality and  solemnity  of  their  execution  that 
the  rule  In  courts  of  law  was  that  *'a  sealed 
instrument  could  be  discharged  only  by  an- 
other Instrument  of  as  high  a  character,  or 
else  by  the  surrender  of  it  so  that  the  cred- 
itor could  not  make  profert  of  it.  A  debtor 
who  had  complied  with  his  bond,  but  who 
had  failed  to  take  a  release  under  seal,  could 
not  defend  an  action  on  the  bond.  On  the 
other  hand,  the  law  courts  enforced,  with 
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like  hardahip,  the  rule  that  the  obligee  in  a 
sealed  Instrmneut  which  had  been  lost  or  ac- 
cidentally destroyed  was  prohibited  from 
maintaining  an  action  upon  It,  since  he  could 
not  make  the  profert  which  the  inflexible 
rules  of  legal  procedure  required."  Pomeroy, 
Equity  Jurisprudence  (3d  Ed.)  H  70,  71,  383. 
Thus  the  matter  stood  in  the  courts  of  law. 
The  courts  of  equity,  however,  took  a  broad- 
er Tiew  more  in  accordance  with  common 
sense  and  the  natural  Justice  of  the  transac- 
tion. "The  important  part  played  by  the  seal 
in  the  early  common  law,  and  the  Intensely 
technical  and  arbitrary  effects  produced  by 
it  according  to  the  legal  rules,  are  too  well 
known  to  require  any  statement  ^  ^  ^ 
Equity,  disregarding  such  form  and  looking 
at  the  reality,  always  requires  an  actual  con- 
sideration, and  permits  the  want  of  it  to  be 
shown,  notwithstanding  the  seal,  and  applies 
this  doctrine  to  covenants,  settlements,  and 
executory  agreements  of  every  description." 
Pomeroy,  Eq.  Jur.  (3d  Ed.)  |  383 ;  Pollock's 
Principles  of  Ck)ntract,  168,  169;  Ord  v. 
Johnston,  1  Jur.  (N.  S.)  1063,  1065;  Hough- 
ton V.  Lees,  1  Jur.  (N.  8.)  862,  863 ;  JefTreys 
T.  Jeffreys,  Craig  ft  P.  188,  141.  In  a  few 
of  the  early  chancery  cases,  as  is  remarked 
in  the  footnote  to  the  foregoing  section  from 
Pomeroy's  Equity  Jurisprudence,  it  was  held 
that  voluntary  agreements  under  seal'  would 
be  enforced,  but  these  decisions  and  dicta 
have  long  since  been  overruled.  It  is  a  well- 
settled  equitable  doctrine,  resting  on  innate 
Justice,  that  in  every  binding  Contract  there 
must  be  a  quid  pro  quo. 

Every  student  of  the  development  of  the 
common-law  system  has  been  struck  by  the 
fact  that  between  the  courts  of  law  and  the 
courts  of  equity  there  existed  throughout  the 
formative  period  a  Juridic  Jealousy.  When- 
ever courts  of  equity  began  to  give  a  remedy 
which  modified  the  rigor  and  technicality  of 
any  common-law  principle  especially  prolific 
of  hardship  and  injustice,  the  law  courts 
would  at  first  protest  against  the  invasion 
but  would  finally  follow  the  lead  by  them- 
selves finding  some  way  to  give  the  same  re- 
lief against  the  hardship  and  injustice.  This 
was  frequently  done  by  resort  to  fictions ;  at 
other  times  by  providing  new  writs,  new  pro- 
cesses, or  new  pleas  formerly  unknown  or  un- 
recognized. Usually,  in  the  end,  the  law 
courts  reached  the  point  that  in  ordinary 
transactions  they  dealt  the  same  degree  of 
substantial  Justice  (as  contradistinguished 
from  formal  Justice)  as  did  the  courts  of 
equity.  For  example,  despite  the  rigid  ad- 
herence of  the  early  common-law  courts  to 
the  rule  that  although  the  debtor  on  a  bond 
or  other  specialty  had  paid  the  demand  in 
full,  but  had  failed  to  secure  a  release  under 
seal  or  a  surrender  of  the  Instrument,  even  if 
he  had  taken  an  ordinary  receipt  reciting  the 
payment  of  the  bond,  the  creditor  might  still 
sue  and  recover  the  full  amount  of  the  bond 
again,  yet,  when  the  courts  of  equity  broke 
In  on  the  rigor  of  the  law  and  gave  a  reme- 


dy against  this  hardship,  the  oommon-law 
lawyers  at  first  inveighed  against  the  oourtB 
of  chancery  for  this  Invasion  of  legal  rules; 
nevertheless  the  equitable  doctrine  long  ago 
became  a  part  of  the  law  enforceable  in  any 
and  all  courts.  See  Pomeroy,  supra,  8  383, 
note  2.  As  showing  how  reluctance  in  this 
respect  finally  became  alacrity,  if  not  eager* 
ness,  it  is  interesting  to  note  the  case  of  Stur- 
dy V.  Amaud  (1790)  3  T.  R.  699,  in  which 
the  defendant  had  given  to  his  creditor  a 
bond  to  secure  an  annuity,  but  before  this  de- 
mand became  due  loaned  him  a  sum  of  mon- 
ey, and  it  was  agreed  that  the  latter  should 
retain  the  payments  of  the  annuity  as  they 
became  due  until  the  same  was  discharged; 
and,  this  creditor  having  become  bankrupt 
and  the  defendant  being  sued  by  his  assign- 
ees in  bankruptcy,  the  agreement  to  retain 
was  held  to  be  well  pleaded  to  an  action  on 
the  bond  for  the  payments  on  the  annuity  ac- 
cruing after  bankruptcy,  the  pleading  of  such 
agreement  and  the  retainer  being  held  to  be 
equivalent  to  a  plea  of  solvit  ad  diem.  Ooun- 
sel  argued  that  the  defendant  had  no  right  to 
retain  the  arrears  of  this  annuity  against  the 
debt  due  by  him  to  the  bankrupt  on  the 
ground  that  the  agreement  would  operate  as 
a  defeasance,  and  there  could  be  no  defeas- 
ance of  a  deed  or  specialty  by  a  mere  reci- 
tal not  under  seal ;  and  he  dted  the  case  of 
Blennerhasset  v.  Pierson,  3  Lev.  234.  Lord 
Kenyon,  O.  J.,  replying  to  this  argument  of 
counsel,  said :  "Indeed,  I  should  be  sorry  for 
the  plaintiffs  themselves  if  the  law  were  with 
them,  since  their  conduct  is  so  unconscien- 
tious that,  if  the  defendants  were  to  apply  to 
a  court  of  equity  for  relief,  that  court  would 
not  only  give  such  relief,  but  would  also  de- 
cree the  plaintifte  to  pay  the  costs  both  in 
law  and  equity,  on  the  same  principle  on 
which  Sir  Thomas  More,  when  Lord  Chan- 
cellor, proceeded  when  he  first  gave  relief 
against  the  penalty  of  the  bond,  the  obligee 
in  that  case  having  paid  the  sum  mentioned 
in  the  condition  after,  though  not  on  theday."* 
So  far  as  we  have  been  able  to  find,  no 
court  of  law  situated  in  a  Jurisdiction  admin- 
istering the  unmodified  common  law  has  so 
far  departed  from  the  early  doctrine  as  to  al- 
low a  plea  of  want  of  consideration  as  a  de- 
fense to  a  purely  legal  action  on  a  common- 
law  specialty,  and  yet  to  this  extent  alone  the 
ancient  rule  seems  to  have  preserved  its  orig- 
inal rigor.  See  footnote  to  the  case  of  Qar- 
den  V.  Derrickson,  2  DeL  Oh.  386,  as  report- 
ed in  95  Am.  Dec.  286.  See,  also,  Joyce  on 
Defenses  to  Commercial  Paper,  |  217.  In  this 
state,  while  the  common  law  affords  the  ba- 
sis of  our  system  of  Jurisprudence,  we  have 
adopted  the  common  law  only  so  far  as  it  is 
suited  to  our  form  of  goremment  and  to  our 
general  Juridic  policy.  We  have  emancipat- 
ed substantive  law  from  the  form  of  action, 
so  that  the  former  is  no  longer  dependent  up- 
on the  latter  for  its  right  of  recognition. 
The  form  and  the  remedy  are  now  subservi- 
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ent  to  the  right  The  distinctioiui  between 
law  and  equity  have  been  to  a  large  extent 
abolished,  and  courts  of  law  administer  equit- 
able rights,  and  equitable  defenses  may  be 
filed  to  actions  at  law.  We  no  longer,  except 
In  a  few  very  rare  cases,  resort  to  those  fic- 
tions by  which  the  common-law  courts  were 
wont  to  give  elasticity  to  the  system,  but  we 
do  directly  and  without  apology  what  the 
common-law  courts  did  Indirectly  and,  in  a 
sense,  equivocally. 

The  common-law  rule  that  a  seal  attached 
to  an  instrument  would,  by  Its  very  presence, 
dispense  with  the  necessity  for  consideration 
—that  element  which  the  experience  and  ma- 
ture thought  of  mankind  has  come  fully  to 
recognize  as  essential  to  every  contract  which 
is  to  be  given  legal  efiScacy — ^Is  antiquated 
and  obsolete.  In  early  times  the  seal  was  a 
solenm  thing.  It  was  a  symbol  of  the  knight's 
honor  pledged  to  his  promise.  It  was  the 
coat  of  arms  taken  from  the  device  engraved 
on  the  shield  of  knight  or  nobleman  and 
planted  upon  the  bond  as  a  gage  of  faith. 
The  bond  thus  sealed  was  in  some  sense  an 
imitation  of  that  early  form  of  promise  which 
was  secured  '*by  oath  and  wed  and  borh.'* 
There  was  a  time  when  the  adding  of  the 
seal  had  a  distinct  religious  aspect,  and  was 
used  to  create  a  binding  obligation  on  the 
conscience  of  the  promisor  rather  than  to 
give  a  specific  civil  liability  against  him.  In 
those  days  only  the  few  had  seals.  At  the 
4ate  of  the  Conquest  the  Norman  Duke  had 
41  seal,  and  the  late  King  of  England  had  had 
a  seaT,  but  only  these  and  bishops  and  counts 
had  them.  In  France  during  the  times  of 
Bracton  the  privilege  of  using  the  seal  was 
confined  to  the  "gentixhomes."  In  England 
in  the  thirteenth  century,  when  the  law  for 
the  great  had  become  the  law  for  all,  every 
free  and  lawful  man  was  permitted  to  have  a 
fieaL  2  Pollock  &  Maitland,  History  of  Eng- 
lish Law,  221.  It  is  a  far  cry  from  the  day 
when  the  nobleman  placed  the  device  from 
his  coat  of  arms  as  a  seal  upon  his  bond  or 
his  humbler  neighbor  bit  the  wax  with  his 
foretooth  for  a  like  purpose  to  the  **Ix  B.** 
of  everyday  use,  employed  without  any  cir- 
cumstance of  solemnity,  and  printed,  not  by 
the  party  himself  nor  by  his  lord,  but  by 
some  printer  upon  a  standard  commercial 
form.  Compare  Lowe  v.  Morris,  13  Ga.  153, 
and  Sterling  v.  Park,  128  Oa.  311,  58  S.  B. 
828,  18  L.  R.  A.  (N.  S.)  2d8,  121  Am.  St  Rep. 
224.  Judge  Russell,  who  has  written  the 
<^Inion  of  the  court  this  day  filed  in  the 
ease  of  Sims  v.  Scheussler,  64  S.  B.  99,  in- 
volving a  like  question,  has  quoted  at  length 
from  the  lucid  language  of  the  judges  In  the 
Lowe  Case,  supra,  and  it  is  not  necessary 
that  I  should  do  so  here. 

So  much  of  the  common  law  as  declared 
that  the  form  alone  In  which  the  contract 
was  embodied  and  the  formality  with  which 
it  was  executed  was  equivalent  to  considera- 
tion or  so  important  as  to  forbid  inquiry  Into 
-ooDSideiBtion  or  to  dispense  with  the  neces- 


sity for  it  is  utterly  unsulted  to  our  times 
and  to  our  commercial  activities,  and  Is  out 
of  harmony  with  our  system  of  Jurisprudence. 
It  is  wholly  obsolete.  In  those  days  form 
was  everything  and  substance  nothing.  In 
our  times  we  disregard  form  and  look  to  the 
substance  of  transactions.  Mutual  intention 
and  lawful  consideration,  and  not  mere  use- 
less form,  are  with  us  the  cardinals  that  give 
to  contracts  essence  and  that  particular  quali- 
ty which  commands  and  permits  courts  of 
law  to  enforce  them.  Wherever  form  has  a 
substantial  value  it  is  preserved  and  regard- 
ed; otherwise  it  is  not  The  formality  of 
writing  required  by  the  statute  of  frauds 
serves  a  useful  purpose,  and  neither  law  nor 
equity  would  raise  a  hand  to  destroy  It  A 
wUl  is  an  instrument  which  stands  or  falls 
according  to  its  formality,  and  depends  not 
on  consideration ;  and»  since  there  Is  a  useful 
purpose  in  preserving  this  formality,  law  and 
equity  alike  observe  it  There  may  be  cases 
—indeed,  we  think  there  are— in  which  a  seal- 
ed Instrument  or  specialty  will  be  enforced, 
though  it  has  no  consideration.  For  instance, 
it  is  a  principle  well  recognized  that  a  per- 
son desiring  to  make  a  gift  of  money  in  fu- 
ture cannot  accomplish  this  end  effectively 
by  the  execution  of  a  simple  contract  or 
promissory  note  and  the  delivery  of  it  to  the 
proposed  beneficiary;  Therefore  the  adoption 
of  a  sealed  instrument  as  a  means  of  making 
a  gift  of  money  In  the  future  has  sometimes 
been  resorted  to  and  recognized  even  In  those 
Jurisdictions  which  In  other  instances  deny 
the  validity  and  sacredness  of  the  seal.  See 
the  note  to  the  case  of  Richardson  v.  Richard- 
son, 26  L.  R.  A.  dOa  Thus  in  New  Jersey 
by  statute  a  seal  is  not  conclusive  evidence  of 
consideration.  In  the  ctLse  of  Aller  v.  Aller, 
40  N.  J.  Law,  446,  It  was  held  that  a  promise 
under  seal  to'  pay  money,  though  voluntary, 
was  still  enforceable,  even  after  the  death  of 
the  obligor,  if  the  intention  to  make  a  gift 
was  proved.  Our  minds  give  full  assent  to 
the  correctness  of  this  proposition.  So,  too, 
we  can  conceive  of  a  case,  and  such  cases 
have  arisen,  where  an  office  is  created  with- 
out emoluments,  and  yet  a  bond  for  the  faith- 
ful discharge  of  the  duties  of  the  office  have 
been  required*  The  giving  of  such  a  bond 
may  be  said  in  a  very  fair  sense  to  be  with- 
out consideration  on  the  part  of  the  obligor, 
and  yet  without  any  violation  of  the  rule  we 
are  seeking  to  support,  a  recovery  on  such  a 
bond  may  be  upheld.  Indeed,  there  is  much 
to  support  the  theory  intimated  as  obiter  by 
Judge  Stames  in  the  case  of  Albertson  v. 
Holloway,  16  Ga.  379,  that  the  common-law 
rule  still  applies  to  those  specialties  whidb 
were  known  as  such  at  common  law;  e.  g., 
deeds,  single  and  double  bonds,  etc. 

Commercial  negotiable  Instruments  under 
seal  were  not  recognized  at  common  law. 
To  apply  to  them  the  rigor  of  the  common- 
law  rule  dispensing  with  consideration  is  to 
apply  this  rule  in  a  case  in  wUch  the  com 
mon  law  itself  did  not  apply  it    A  negotiable 


liO 


64  SOUTHEASTERN  REPORTBE. 


(Ga. 


promissory  note  under  seal  is  a  legal  hybrid ; 
but  It  Is  fully  recognized  In  the  law  of  this 
state.  Such  a  note  at  common  law  would  not 
have  been  a  commercial  paper,  nor  would  It 
have  been  classed  as  a  negotiable  instrument 
We  treat  it  as  a  commercial  paper,  and  ap- 
ply to  it  all  the  incidents  of  a  negotiable  in- 
strument. The  custom  of  putting  a  seal  upon 
a  promissory  note  has  come  about,  not 
through  a  desire  on  the  part  of  those  making 
and  taking  such  papers  to  foreclose  the  ques- 
tion of  consideration,  but  chiefly  to  make  the 
period  of  the  statute  of  limitations  applica- 
ble thereto  20  years,  instead  of  6  years.  It 
would  seem  Just  and  reasonable  and  highly 
expedient,  therefore,  that  the  presence  of  the 
seal  on  such  Instruments  should  have  no 
higher  effect  than  the  parties  using  it  intend 
that  it  should  have,  and  should  not  give  to  it 
the  effect  of  foreclosing  the  question  of  con- 
sideration. As  showing  how  any  other  rule 
would  result  in  hardship,  take  the  case  of 
A.,  desiring 'to  borrow  money  from  B.,  with 
0.  willing  to  give  his  accommodation  paper 
to  A.,  that  he  might  transfer  It  to  B.,  as  se- 
curity for  the  loan.  B.  prefers  that  the  note 
he  takes  as  collateral  security  shall  be  seal- 
ed, In  order  that  it  may  not  go  out  of  date 
before  the  expiry  of  a  period,  more  than  six 
years,  during  which  the  loan  is  to  run.  O. 
therefore  executes  his  note  under  seal  to  A., 
who  Indorses  it  as  collateral  security  to  B. 
Afterwards  A.  pays  the  debt  due  to  B.,  and 
receives  back  the  note  signed  by  C.  Shall 
he  then  be  entitled  to  collect  this  accommoda- 
tion paper  out  of  C?  Our  use  In  this  state 
of  promissory  notes,  under  seal  is  so  frequent 
as  to  make  it  a  matter  of  the  greatest  inex- 
pediency and  bad  policy  to  allow  an  Inapt 
and  antiquated  rule  of  the  conunon  law  to 
stand  In  the  way  of  inquiry  Into  the  consid- 
eration for  such  paper.  Whether  we  look 
at  the  question  from  the  view  that  a  sealed 
contract  will  be  enforced  because  of  Its  for- 
mality, without  reference  to  the  question  of 
consideration,  or  from  the  view  that,  when 
a  seal  is  present,  the  law,  as  a  rule  of  evi- 
dence, conclusively  presumes  that  there  was 
a  consideration,  and  will  hear  no  proof  to 
the  contrary,  we  should  be  led  Into  such  ab- 
surdity that  even  the  stoutest  defender  of  the 
common-law  doctrine  would  hesitate  before 
carrying  it  to  its  limits,  if  we  should  attempt 
to  apply  It  to  a  case  where  a  debtor  had  ex- 
ecuted under  seal  a  number  of  voluntary 
promises  to  pay  and  the  holders  of  these 
promises  attempted  to  enforce  them  against 
the  debtor's  property  or  estate,  in  prejudice 
to  the  rights  of  creditors,  where  the  debtor 
had  become  bankrupt  or  had  died,  or  for  any 
other  reason  his  property  should  be  before 
the  court  for  administration.  There  is  hard- 
ly a  lawyer  or  a  layman  whose  innate  sense 
of  Justice  would  not  be  shocked  at  such  a 
thing,  and  yet  the  common  law  had  no  ex- 
ceptions to  the  rule  in  favor  of  third  per- 
sons, though  courts  of  equity  did.  The  whole 
temper  of  bur  times,  the  general  scheme  of 


our  jurisprudence.  Is  in  accord  with  the  poli- 
cy that  a  person  should  not  Irrevocably  bind 
his  property  or  his  estate  by  voluntary  con- 
tracts or  agreements  by  promises  for  which 
he  gets  nothing,  and  which  cost  the  promisee 
nothing. 

We  have  shown  above  that  courts  of  equi- 
ty have  always  refused  to  give  the  same 
sanctity  to  a  seal  as  did  the  courts  of  law, 
and  have  always  allowed  Inquiry  Into  con- 
sideration, and  have  never  dispensed  with 
the  necessity  therefor.  We  have  adverted 
to  the  fact  that  In  this  state  equitable  de- 
fenses may  be  asserted  In  courts  of  law. 
Civ.  Code  1895,  8  5049.  provides:  **The  de- 
fendant may,  by  proper  pleadings,  raise  is- 
sues of  law,  or  of  fact,  legal  or  equitable,, 
or  both."  Any  equitable  defense  not  neces- 
sitating the  granting  of  affirmative  extraor- 
dinary relief  may  be  successfully  filed  in  a 
city  court  House  v.  Oliver,  123  Ga.  784, 
51  S.  E.  722 ;  Gentle  v.  Atlas  Savings  &  Loan 
Association,  105  Ga.  406,  31  S.  E.  544;  Na- 
tional Bank  v.  Carlton,  96  Ga.  469  (3),  23  S. 
E.  388.  It  follows,  therefore,  that,  when  a 
defendant  is  sued  upon  a  sealed  instrument 
lacking  In  consideration,  he  may  plead  the 
defense  of  want  of  consideration  In  a  court 
of  law  as  he  formerly  could  have  done  In  a 
court  of  equity.  This  express  point  was 
ruled  In  the  case  of  Judy  v.  Louderman,  48 
Ohio  St  562,  29  N.  E.  181.  In  1834  an  act 
was  passed  In  that  state  permitting  the  plea 
of  lack  of  consideration  to  be  filed  to  an  ac: 
tion  founded  on  a  specialty,  but  this  act 
was  subsequently  repealed.  The  Code  of 
Civil  Procedure  afterwards  adopted,  provid- 
ed, however,  that  "the  defendant  may  set 
forth  in  his  answer  as  many  grounds  of  de- 
fense, counterclaim,  and  set-off  as  he  may 
have,  whether  they  be  such  as  have  been 
heretofore  denominated  legal  or  equitable, 
or  both."  The  court  In  holding  that,  if  a 
sealed  obligation  was  executed  without  con- 
sideration, a  defendant  might  under  this  sec- 
tion plead  It  as  a  defense  In  a  court  of  law. 
said:  "As  against  a  strictly  legal  cause  of 
action,  a  defendant,  therefore,  may  now  set 
up  an  equitable  defense,  and  thereby  not 
only  bar  the  plaintiff's  action,  but  obtain  the 
proper  affirmative  equitable  relief  connected 
with  the  subject-matter.  And,  although  the 
common  law  in  requiring  a  valuable  consid- 
eration In  order  to  render  an  agreement  vallcT 
and  binding  declared.  In  Its  strictness,  that 
a  seal  was  conclusive  evidence  of  such  a 
consideration,  yet.  In  determining  rights  of 
parties  upon  equitable  principles,  a  seal  has 
been  divested  of  the  apparent  sacredness 
with  which  It  was  clothed  by  the  common 
law;  and  equity,  looking  rather  to  reality 
than  form,  does  not  permit  a  seal  to  supply 
the  place  of  a  consideration,  and,  notwith- 
standing the  seal,  will  allow  the  want  or 
failure  of  such  consideration  to  be  shown  In 
the  enforcement  of  executory  contracts  of 
every  description.     In  Richardson  v.  Bates, 
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8  Ohio  St  264,  it  was  said  by  SuUiff,  J.: 
•Under  the  statute  of  February  24,  1834,  al- 
lowing the  failure  or  part  failure  of  con- 
sideration to  be  given  in  evidence  in  a  suit 
upon  a  specialty,  the  facts  stated  in  the  an- 
swer would  have  constituted  a  perfect  de- 
fense. And  the  provision  of  the  Code  allow- 
ing a  defendant  to  set  forth  in  his  answer 
equitable  as  well  as  legal  grounds  of  defense 
permitted  the  same  defenses  to  be  made  in 
this  case;  and  therefore  the  failure  of  con- 
sideration, stated  in  the  answer,  constituted 
a  good  defense.' " 

Now,  summing  up:  The  law  courts  of 
Ehigland  prior  to  the  adoption  of  the  com- 
mon law  in  this  state  enforced,  without  ref- 
erence to  or  thought  of  consideration,  cer- 
tain contracts  executed  according  to  an 
ancient  and  solemn  form  and  known  as  "spe- 
cialties," deeming  the  mere  formality  of  ex- 
ecution to  be  a  sufficient  reason  for  their 
enforcement  This  state  adopted  the  law 
of  England  (and  hence  the  body  of  the  com- 
mon law)  in  force  on  May  14,  1776,  only  so 
far  as  It  was  suited  to  our  conditions,  form 
of  government  and  general  policy.  Even  at 
common  law,  as  it  became  more  developed, 
the  right  and  justice  of  requiring  considera- 
tion as  an  element  of  contracts  was  recog- 
nized, and  only  a  slavery  to  Procrustean 
form  and  ancient  precedent  upheld  the  doc- 
trine that  specialties  might  be  enforced  in 
the  absence  of  consideration.  Equity  refused 
to  bow  the  knee  to  form,  was  willing  to 
observe  it  only  when  it  subserved  some  use- 
ful purpose,  and  disregarded  it  when  it  stood 
In  the  way  of  the  erection  of  Just  and  sub- 
stantial principles.  Hence  the  equitable  doc- 
trine was  tliat  except  in  certain  rare  cases, 
a  contract  would  not  be  enforced  because  of 
the  formality  of  its  execution  alone.  At  the 
date  of  our  adoption  of  the  common  law, 
the  tendency  was  strong  in  the  courts  of  law 
to  break  away  from  slavery  to  form  and 
technicality  and  to  approach  nearer  to  the 
standards  of  equity  Jurisprudence  even  in 
the  administration  of  what  they  called  legal 
rights.  In  this  state  the  distinctions  be- 
tween legal  and  equitable  rights  have  been 
largely  abolished;  for  every  right  there  is 
a  remedy,  andjeven  in  a  court  of  law  equi- 
table defenses,  not  involving  relief  through 
some  extraordinary  remedy,  may  be  pleaded 
to  a  strictly  legal  action.  A  sealed  nego- 
tiable promissory  note  is  a  form  of  contract 
unknown  to  the  common  law.  Hence  it  is 
•doubtful  that  such  a  contract  would  even  in 
a  court  adhering  strictly  to  the  common  law 
be  regarded  as  so  formal  a  contract  as  to 
deserve  enforcement  without  reference  to 
consideration  and  for  its  formality  alone. 
Certainly  such  a  contract  though  under  seal, 
would  not  be  enforced  in  a  court  of  equity 
If  wanting  In  consideration.  Hence  under 
our  system  which  allows  equitable  defenses 
Id  le^al  actions  a  plea  of  total  lack  of  con- 


sideration may   be  successfully   pleaded   to 
an   action   on  such   a  contract   even  In  a 
court  of  law.    The  ruling  of  tlie  trial  court 
was  therefore  erroneous. 
Judgment  reversed. 


(6  0*.  Apf).  18) 
WARREN  V.  STATE.    (No.  1,713.) 

(Court  of  Appeals  of  Georgia.    March  23,  1909.) 

1.  Weapons  (§  lO*)— Oabbtino  Weapons— 
Manneb  of  Oabrtino  OB  Concealment. 

Ordinarily  to  conceal  a  pistol  in  a  sack 
which  is  carried  under  the  arm  is  a  violation 
of  section  341  of  the  Penal  Code  of  1895,  which 
forbids  carrying  about  the  person  a  weapon 
concealed.  Boles  v.  State,  86  Ga.  255,  12  S. 
E.  361. 

[Bid.    Note.— For  other  cases,   see   Weapons, 
Cent.  Dig.  §  9;   Dec.  Dig.  §  10.*J 

2.  Cbiminal  Law  (S  394*)— Evidence— Evi- 
oence  Obtained  bt  Unlawfui.  Seabch— 
Admissibility. 

Evidence  obtained  by  the  illegal  seizure 
and  search  of  a  defendant's  person  which  com- 
pels him  to  incriminate  himself  is  inadmissible 
against  him.  But  incriminating  facts  discover- 
ed by  another  from  an  illegal  search  of  the 
property  or  premises  of  the  defendant  are  ad- 
missible against  hkn.  Hughes  v.  State,  2  Ga. 
App.  29,  58  S.  E.  890:  Glover  v.  State,  4  Ga. 
App.  455,  61  S.  E.  862:  Croy  v.  State,  4  Ga. 
App.  456,  61  S.  E.  848;  Rogers  v.  State,  4 
Ga.  App.  691,  62  S.  El  96:  Williams  v.  State, 
100  Ga.  511,  28  S.  E.  624,  39  L.  R.  A.  269; 
Duren  v.  Thomasville,  125  Ga.  1,  53  S.  E.  814. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  877;  Dec  Dig.  |  394.*] 

3.  Cbiminal  Law  (§  777*)— TbiaIt-Re quest- 
ed Instbuctions  Ebboneous  in  Pabt. 

It  follows  from  the  foregoing  headnote  that 
the  court  properly  refused  to  charge  the  jury: 
'*Jf  you  find  from  the  evidence  that  the  defend- 
ant was  illegally  arrested,  and  while  under  il- 
legal restraint  his  person  or  property  was 
searched  and  the  evidence  was  obtained,  then 
you  would  not  be  authorized  to  find  him  guil- 
ty." This  is  not  the  law  as  applicable  to  the 
facts  discovered  by  search  of  defendant's  prop- 
erty. 

[B3d.    Note.— For    other   cases,    see    Criminal 
Law,  Dec  Dig.  {  777.*] 

4.  Cbiminal  Law  (§  394*)— Evidence— Evi- 
dence Obtained  bt  XjNLAwruL  Seabch— 
Admissibility. 

Where  the  accused  was  illegally  arrested 
and  his  person  searched,  and  no  weapon  was 
found  thereon,  but  in  a  sack  which  he  had  un- 
der his  arm  when  arrested,  and  which  prior  to 
the  search  of  his  person  he  had  voluntarily 
given  to  another  to  keep  for  him,  there  was 
subsequently  found  a  pistol  concealed,  the  evi- 
dence of  this  fact  was  admissible  against  him. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  877 ;   Dec.  Dig.  §  894.«] 

5.  Sufficiency  of  Evidence. 

No  error  appears,  and  the  evidence  sup- 
ports the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Tlf ton ;  R.  Eve, 
Jndge. 
Ed  Warren  was  convicted  of  carrying  a  con- 
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cealed  weapon.  In  violation  of  Pen.  Code  1896» 
i  341,  and  be  brings  error.    Affirmed. 

J.  B.  Murrow  and  J.  J.  Murray,  for  plaintiff 
in  error.    W.  J.  Wallace,  Sol.,  for  tbe  Btate. 

HIIiL^  OL  J.    Judgment  affirmed. 


(6  Oa.  App.  16) 

WILSON  T.  STATE.     (No.  1,658.) 
(Goart  of  Appeals  of  Georgia.    March  23,  1909.) 

1.  Criminal   Law   (|    593*)— Contiwuawcb— 
Absknce  of  Counsel. 

It  is  not  error  to  overrule  a  motion  for  con- 
tinuance based  upon  the  absence  of  leading 
counsel,  where  no  good  and  sufficient  reason  is 
shown  why  he  is  absent.  Where  there  is  no 
attempt  to  explain  the  cause  of  hia  absence,  the 
motion  should  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1320;    Dec  Dig.  |  593.*] 

2.  Cbiminal  Law  (§  564*)— 'Venttb— £>videnc£ 
—Sufficiency. 

Venue  may  be  proved  by  circumstantial  evi- 
dence; but  circumstances  which  render  it  pos- 
'  sible  that  an  alleged  crime  was  committed  with- 
in the  jurisdiction  of  the  court  are  insufficient 
to  establish  the  jurisdictional  element  of  venue 
where,  from  the  circumstances  adduced,  it  is 
as  reasonable  and  possible  that  the  crime  was 
committed  beyond  the  jurisdiction  of  the  court 
In  the  absence  of  any  direct  evidence  as  to 
where  an  alleged  offense  was  committed,  the 
mere  circumstance  that  the  defendant  resides  in 
the  county  in  which  the  crime  is  alleged  to 
have  been  committed,  or  the  statement  that  he 
was  at  his  home  in  the  county  a  portion  of 
the  day  on  which  the  offense  was  alleged  to  have 
been  committed,  is  not  suflScient,  without  more, 
to  establish  the  jurisdiction  of  the  court;  and 
both  circumstances  combined  are  insufficient  to 
prove  venue,  unless  the  evidence  shows  that 
the  crime  under  investigation  was  committed 
at  his  home.  Especially  is  this  true  where 
there  is  no  testimony  identifying  the  particular 
point,  or  house,  or  locality  at  which  the  al- 
leged criminal  act  was  committed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §8  1277-1294;  Dec  Dig.  t 
564.*] 

8.  Obdiinal    Law    (i   534*)— Confessions— 

COBBOBOBATION. 

Though  a  confession  may  be  corroborated 
by  proof  of  the  corpus  delicti,  a  conviction  based 
upon  an  uncorroborated  confession  cannot  be 
sustained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1222-1224;  Dec  Dig.  § 
534.«] 

^Syllabus  by  the  Court) 

Error  from  Superior  Court,  Monroe  Coun- 
ty ;  E.  J.  Reagan,  Judge. 

Frederick  Wilson  was  convicted  of  a 
':rime,  and  he  brings  error.    Reversed. 

J.  M.  Fletcher  and  R.  L.  Bemer,  for  plain- 
tiff in  error.  J.  W.  Wise,  SoL  Gen.,  and 
Bloodworth  &  Bloodworth,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(6  Oa.  App.  846) 
SELF  V.  ADEL  LUMBER  CO.  (No.  1,307.) 
(Court  of  Appeals  of  Georgia.    March  23,  1009.) 

1.  Cabbiebs  ($$235,  240*)— Masteb  and  Sebv- 
ANT  (I  lOl*)— •*Cabbikb  of  Passengebs*'— 
Who  ABE  Passenoebs— !Eicplot6s  Ridino 
TO  WoBK— Existence  or  Relation  of  Mab- 
teb  and  Sebvant. 

A  corporation  engaged  in  th^  manufacture 
of  lumber  operated  an  engine  and  flat  cars  in 
connection  with  its  business  for  the  purpose  of 
hauling  timber  and  transporting  its  employ^  to' 
and  from  their  places  of  work.  Held:  (a)  The 
lumber  company  was  not  a  carrier  of  passen- 
gers, and  its  employ^  while  being  transported 
were  not  passengers,  (b)  The  relation  of  master 
and  servant  existed  between  the  company  and 
its  employ^  while  the  latter  were  bemg  trans- 
ported to  and  from  their  places  of  work,  and  the 
company  was  charged  with  the  duty  of  exer- 
cising ordinary  care  in  furnishing  cars  and  ap- 
pliances in  a  reasonably  safe  condition.  Moore 
V.  Dublin  Cotton  Mills,  127  Ga.  609,  56  S.  E. 
839,  10  L.  R.  A.  (N.  S.)  772. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dea 
Dig.  $§  235,  240;*  Master  and  Servant,  Dec 
Dig,  §  101.* 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  1,  p.  97a] 

2.  Mastbb  and  Sebvant  (§  246*>— iNJuaiEa 
to  Sebvant— Contbibutobt  Negligence — 
Effobts  to  Avoid  Masteb's  Negligence. 

Where  the  safety  of  the  servant  is  put  in 
jeopardy  by  the  negligence  of  the  master,  and  in 
attempting  to  escape  the  apparently  imminent 
danger  the  servant  is  injured,  it  is  no  defense 
to  toe  master  that  the  servant  misjudged  the 
danger,  provided  the  facts  were  sufficient  upon 
which  to  base  a  reasonable  fear  that  the  danger 
was  impending.  Western  Ry,  CJo.  v.  Winn,  26^ 
Ga.  255 ;  Smith  v.  ^rightsville  4  T.  R.  Co.,  8a 
Ga.  674.  10  S.  E.  361 ;  Simmons  v.  East  Ten- 
nessee Ry.  Co.,  92  Ga.  660,  18  S.  E.  999,  and 
cases  cited. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  78^-794;    Dec.  Dig.  I 

8.  Masteb  and  Sebvant  (f  286*)— iNjUBisa 

TO  Sebvant— AerioN—NoNsuiT. 

The  allegations  of  neeligence  were  proved 
as  laid  in  the  petition  and  presented  questions 
for  the  determination  of  the  jury,  ana  it  was 
error  to  grant  a  nonsuit.  Adams  v.  Ilaigler,  2* 
Ga.  App.  103,  58  S.  E.  330(2);  Corcoran  v. 
Merchante*  Trans.  Co.,  1  Ga.  App.  743,  67  S.  BL 
962;  Southern  Bauxite  Mining  &  Mfg.  Co.  t. 
Fuller,  116  Ga.  695,  43  S.  E.  64. 

[Bid.  Note.— For  other  cases,  see  Master  and* 
Servant,  Dec.  Dig.  S  28^*} 

(Syllabus  by  the  0>urt.) 

Error  from  City  Court  of  Nashyille;  H. 
B.  Peoples,  Judge. 

Personal  injury  action  by  Lyman  Self 
against  the  Adel  Lumber  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Hendricks  &  Christian,  for  plaintiff  In  er- 
ror. Jackson  &  Jackson  and  Buie  &  Knight, 
for  defendant  in  error. 

HILL,  C.  J.    Judgment  reversed. 


•For  other  cases  see  same  topio  and  secUon  NUMBER  In  Deo.  Jk  Am.  Digs.  1907  to  date^  *  Reporter  Indexes 
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(132  Ga.  849) 

BtJRNS  ▼.  VBREEN. 

(Sapreme  Court  of  Georgia.    March  11«  1909.) 

1.  Covenants  (f  102*)— Covenant  of  Wab- 
BANTY— Eviction. 

Eviction,  or  its  equivalent,  to  constitute  a 
breach  of  warranty  of  title,  must  be  founded  on 
a  title  paramount  to  that  conveyed  by  the 
warrantor  in  the  instrument  containinir  the 
warranty  in  question.  Davis  v.  Smith,  5  Ga. 
274,  47  Am,  Dec  279  (14) ;  Clements  v.  Col- 
lins, 59  Ga.  124  (1) ;  Osbom  v.  Pritchard.  104 
Ga.  145,  SO  S.  E.  656  (2) j  Stiger  v.  Munroe, 
109  Ga.  457,  34  S.  E.  595  (1). 

[Eid.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  §  161;   Dec  Dig.  i  102.*] 

2.  Covenants  (ft  122*)— Actions  fob  Bbeagh 

— EviDENCEh-^UFFIGIENCT. 

Consequently  when,  upon  the  trial  of  an 
action  for  breach  of  warranty  of  title  to  stand- 
ing timber,  the  plaintiff,  for  the  purpose  of 
showing  such  breach,  relies  upon  a  judgment  of 
nonsuit  rendered  against  him  in  an  action  of 
trespass,  which  he  brought  against  parties  al- 
leged to  have  cut  and  removed  such  timber  after 
he  liad  purchased  the  same,  if  the  judgment  of 
nonsuit  can  have  such  effect,  he  should,  in  or- 
der to  make  out  a  prima  facie  case  for  recov- 
ery, show,  from  the  evidence  introduced  by 
him  upon  the  trial  of  such  trespass  case,  that 
the  court,  in  rendering  the  judgment  of  nonsuit, 
necessarily  passed  upon  the  validity  of  the  title 
held  by  the  warrantor  in  question  at  the  date 
of  the  warranty  sued  upon,  fle  fails  to  do  this 
when  he  merely  shows  the  institution  by  him  of 
the  action  of  trespass  and  a  judgment  of  non- 
suit therein,  without  showing  that  such  judg- 
ment was  rendered  after  the  introduction  of 
evidence  which  involved  a  consideration  of  the 
title  conveyed  by  the  warrantor  in  the  deed  con- 
taining the  warranty  sued -upon.  Clements  v. 
Collins,  supra. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Gent.  Dig.  f  224;    Dec  Dig.  (  122.*] 

8.  Covenants  (f  122*)— Covenant  of  Wab- 

BANTT— E^ricnoN. 
.  Evidence  tending  to  show  the  existence  of 
an  outstanding  paramount  title,  at  the  date 
of  the  warranty  sued  upon,  is  wholly  insuffi- 
cient to  show  a  breach  of  the  warranty,  unless 
accompanied  by^  proof  that  the  plaintiff,  or 
some  one  claiming  under  him,  has  been  com- 
pelled to  yield  to  such  title,  or  that  he  is  in  a 
situation  requiring  him  to  do  so  presently,  as 
a  matter  of  legal  duty.  Clements  v.  Collins, 
•upca;  Haines  v.  Fort,  93  Ga.  24,  18  S.  E. 
994  (3). 

[Ed.  Note.— For  other  cases,   see  Covenants, 
Cent  Dig.  I  224;  Dec.  Dig.  f  122.*] 

4.  Appeai.  and  Bbbob  ({§  1050, 1064*)— Habm- 
LES8  Ebbor— Decision  Cobbeot  on  Mebits. 
Applying  these  principles  to  the  present 
case,  tne  veraict  in  favor  of  the  defendant  was 
absolutely  demanded,  with  or  without  the  evi- 
dence introduced  by  the  defendant;  and  hence 
it  is  unnecessary  to  consider  the  assignments  of 
error,  made  in  the  motion  for  a  new  trial,  upon 
the  rullnes  as  to  the  admissibility  of  evidence 
introduced  by  the  defendant,  and  upon  instruc- 
tions given  by  the  trial  judge  to  the  jury,  and 
it  follows  that  there  was  no  error  in  overruling 
the  motion  for  a  new  trial. 

[Ed.  Note.— For  o^er  cases,  see  Appeal  and 
Error,  t>ec  Dig.  H  1050,  1064?]     '  ^ 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  Edward  Bums  against  W.  C. 


Vereen.    Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

J.  H.  Merrill,  for  plaintiff  in  error.  Shlpp 
&  Kline,  for  defendant  in  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Josticee  concur. 

ATKINSON,  J.  (specially  concurring).  I 
concur  In  the  Judgment,  but  hold  that  the 
qualification  contained  in  the  second  head- 
note,  expressed  in  these  words,  "if  the  Judg- 
ment of  nonsuit  can  have  such  effect,"  is  un- 
necessary and  misleading. 


(6  Qa.  App.  6) 
OOPELAND  ▼.  LUCAS.     (No.  1,031.) 
(Court  of  Appeals  of  Ckorgia.    March  23, 1909.) 

POSSESSOBT    WaBBANT    ((§    1,    4*)  —  SCOPE    OF 
RBUED  Y— E  V IDENCE. 

Possessory  warrant  is  available  as  a  rem- 
edy as  against  one  who  takes  possession  of  the 
personal  goods  of  another  without  the  consent  of 
the  latter  and  without  lawful  authority.  It  hav- 
ing been  shown  in  this  case  that  the  party  who 
sued  out  the  possessory  warrant  was  in  prior 
peaceable  possession  of  the  property  found  in  the 
defendant's  possession,  she  established  a  prima 
facie  case.  The  court  was  fullv  authorized  to 
hold  that  the  evidence  in  behalf  of  the  defend- 
ant failed  to  rebut  the  case  thus  made.  Thert 
was  no  error  In  dismissing  the  certiorari. 

[Ed.  Note.— For  other  cases,  see  Possessory 
Warrant,  Cent  Dig.  f  1 ;  Dec  Dig.  {§  1,  4.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  R.  G.  Mitchell,.  Judge. 

Action  by  Hattie  Lucas  against  B.  P.  Cope- 
land.  Judgment  for  plaintiff.  From  an  or- 
der overruling  a  certiorari,  defendant  brings 
error.    Affirmed. 

Branch  &  Snow,  for  plaintiff  in  error.  J. 
D.  Wade,  Jr.,  for  defendant  In  error. 

RUSSELL,  J.  The  decision  in  this  case  is 
controlled  by  the  rulings  of  the  Supreme 
Court  in  Marchman  v.  Todd,  15  Ga.  25,  and 
Manning  v.  Mltcherson,  69  Ga.  447,  47  Am. 
Rep.  764. 

The  only  point  raised  by  the  plaintiff  in 
error  is  that  possessory  warrant  is  not  the 
proper  remedy  under  the  facts  of  the  in- 
stant case,  and  that  for  that  reason  the  Judge 
of  the  superior  court  erred  in  overruling  the 
certiorari.  The  insistence  of  counsel  for  the 
plaintiff  in  error  is  that,  inasmuch  as  there 
was  no  fraud,  violence,  seduction,  or  other 
like  means  used  by  the  plaintiff  in  error  to 
get  possession  of  the  goods,  the  defendant  in 
error  should  have  Instituted  ball  trover.  The 
decision  of  this  court  in  Dennard  v.  Butler, 
2  Ga.  App.  198,  58  S.  E  297,  is  relied  upon 
as  authority.  The  ruling  in  that  case,  fol- 
lowing several  decisions  of  the  Supreme 
Court,  is  that  possessory  warrant  is  not 
available  as  a  remedy  to  recover  personal 


•Tor  other  cases  see  •sine  topio  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1007  to  date.  A  Reporter  Indexes 
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property  where  the  defendant  has  obtained 
possession  by  the  consent  of  the  plaintiff. 
That  decision  is  not  in  point  In  a  case  where, 
according  to  the  undisputed  evidence,  the  pos- 
session of  the  property  was  acquired  without 
the  consent  of  the  owner  or  former  posses- 
sor. In  that  decision  the  rulings  in  Trottl 
V.  Wyly,  77  Ga.  684,  that  "unless  it  clearly 
appears  that  the  defendant  acquired  pos- 
session in  one  of  the  modes  inhibited  by  the 
[statute]  there  is  nothing  for  the  proceeding 
to  rest  on,"  and  that  "under  a  possessory 
warrant  there  is  no  question  as  to  the  title 
or  as  to  the  right  of  possession,  but  the  sole 
question  is  as  to  the  manner  in  which  the 
possession  has  been  obtained  by  the  defend- 
ant,** are  quoted,  and  the  case  of  Brown  ▼. 
Todd,  124  Ga.  939,  53  S.  E.  678,  is  also  cit- 
ed, but  there  is  nothing  therein  which  is  in 
conflict  with  the  earlier  rulings  In  the 
Marchman  and  Manning  Cases,  supra.  Pos- 
sessory warrants  are  available  under  section 
4799  of  the  CivU  Code  of  1895,  It  is  true, 
wherever  "any  personal  chattel  has  been 
taken,  enticed,  or  carried  away  either  by 
fraud,  violence,  seduction,  or  other  like 
means  from  the  possession  of  the  party  com- 
plaining," and  most  of  the  reported  cases 
have  dealt  with  this  portion  of  the  act  of 
1821.  But  while,  under  possessory  warrant, 
title  nor  right  of  possession  are  not  at  is- 
sue, the  terms  of  the  original  act  of  1821, 
now  embodied  In  that  section  of  the  Code, 
are  equally  applicable  to  Instances  where  a 
"personal  chattel,  having  recently  been  In 
the  quiet,  peaceable,  and  legally  acquired 
possession  of  such  complaining  party,  .has 
disappeared  without  his  consent,  and,  as  he 
believes,  has  been  received  or  taken  posses- 
sion of  by  the  party  complained  against  un- 
der some  pretended  claim,  and  without  law- 
ful warrant  or  authority." 

In  the  Manning  Case,  supra,  it  was  held 
that  possessory  warrant  was  the  proper  rem- 
edy for  the  recovery  of  the  woman's '  tame 
canary  bird,  which,  having  disappeared  with- 
out the  knowledge  or  consent  of  the  owner, 
was  received  and  taken  possession  of  by  a 
man  who  refused  to  surrender  it  because  he 
thought  he  had  been  discourteously  treated. 
There  was  no  evidence  on  the  line  of  the  in- 
sistence of  the  plalntifif  in  error  in  this  case 
that  Mr.  Manning  obtained  the  canary  bird 
either  by  fraud,  violence,  seduction,  or  other 
like  manner ;  but  the  court  held  that  "a  pos- 
sessory warrant  will  lie  against  any  one  who 
receives  or  takes  possession  of  a  personal 
chattel  under  a  pretended  claim  and  without 
lawful  warrant  or  authority."  In  the  March- 
man  Case,  supra.  Judge  Lumpkin,  discussing 
the  preamble  to  the  act  of  1821,  as  well  as 
the  act  itself,  shows  that  the  law  is  not  con- 
fined to  cases  where  possession  has  been  ob- 
tained by  fraud,  violence,  or  seduction,  and 
he  so  analyzes  the  statute  as  a  whole  as  to 
show  it  has  a  scope  broad  enough  to  include 


all  cases  where  the  change  of  the  possession 
of  a  personal  chattel  Ib  effected  without  the 
consent  of  the  plaintiff  and  without  author- 
ity of  law.  He  sums  up  the  ruling  of  the 
court  as  follows:  "It  will  be  perceived, 
moreover,  that  the  law  applies  to  every  pos- 
session which  has  been  acquired  without  the 
consent  of  the  opposite  party  or  without  au- 
thority of  law."  The  only  case  cited  by 
counsel  for  the  plaintiff  in  error  which  by 
any  construction  would  appear  to  be  in  con- 
flict with  the  older  and  controlling  authority 
from  which  we  have  just  quoted  is  that  of 
Owens  V.  Outlaw,  105  Ga.  477,  30  S.  E.  427, 
and  careful  reading  of  the  Owens  Case  shows 
it  to  be  in  accordance  with  the  general  prin- 
ciple that  where  the  possession  of  the  party 
complained  against  is  obtained  without  the 
consent  of  the  complaining  party,  and  with- 
out warrant  or  authority  of  law,  possessory 
warrant  may  be  resorted  to  as  a  remedy.  In 
the  Owens  Case  the  defendant  was  in  pos- 
session by  virtue  of  a  contract  with  the  plain- 
tiff. His  original  possession  rested  upon  the 
plaintiff's  consent,  and  the  only  question  at 
issue  was  whether  the  defendant  had  the 
right  under  the  terms  of  the  contract  to  re- 
tain possession  for  a  longer  time. 

The  evidence  in  the  present  case  was  suffi- 
cient to  authorize  the  conclusion  on  the  part 
of  the  lower  court  that  the  plaintiff  had 
never  voluntarily  parted  with  possession  of 
her  goods,  and  that  they  were  obtained  by 
the  defendant  to  secure  an  Indebtedness  of 
the  plaintiff's  husband  or  father,  without  her 
consent  and  without  authority  of  law.  There 
was  no  error  In  dismissing  the  certiorari 

Judgment  affirmed. 


(6  Ga.  App.  847) 
TURNBLL  v.  CARTER  et  al.    (No.  1,316.) 
(Court  of  Appeals  of  GJeorgia.    March  23,  1909.) 
!•  Appeai.  and  Ebbob  (§  485*)— Effect  of  Ap- 
peal. 

Where  the  maker  and  the  indorser  of  a 
promissory  note  are  jointly  sued  in  a  county 
court,  and  a  judgment  rendered  against  the  in- 
dorser, and  a  nonsuit  awarded  as  to  the  maker, 
and  an  appeal  to  the  superior  court  entered  by 
the  plaintiff,  the  entire  case  is  appealed,  and  the 
judgment  against  the  indorser  is  suspended  until 
the  termination  of  the  case  on  appeal. 

[Ed.  Note.->-For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  485.*] 
2.  Sales   (§   475*)— Tbansfbb  of  Note— Ef- 
fect   AS    TO    TBANSFERBINO    SbCUBITY— AC- 
TIONS—DEFENSES. 

The  transfer  of  a  promissory  note  given  for 
the  purchase  money  of  personal  property,  the 
seller  retaining  title  to  the  personalty  until  paid 
for,  carried  with  it  the  right  to  the  security  and 
the  remedy  of  the  vendor  against  the  vendee  in 
reference  thereto.  After  the  transfer,  the  ven- 
dor had  no  title  to  the  property,  and  its  seizure 
and  sale  by  the  transferee  of  the  note  under  a 
judgment  a'fijainst  the  vendor  was  a  mere  nullity, 
by  which  the  transferee  gained  nothing  and  the 
maimer  of  the  notes  lost  nothing.  The  fact  that 
the  holder  of  the  note  became  the  purchaser  of 
the  property  at  this  void  sale  did  not  release  the 


•For  other  cases  see  sam«  topic  and  secUon  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexei 
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maker  from  his  obligation  to  pay  the  note,  or 
estop  the  holder  from  enforcing  payment. 

[Ed.  Note.->-For  other  cases,  see  Salei,  Gent. 
Dig.  $  1403;   Dec.  Dig.  S  475.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jasper  Coun- 
ty ;   H.  G.  Lewis,  Judge. 

Action  In  the  county  court  by  S.  A.  Tur- 
nell  against  J.  J.  Carter,  administrator,  and 
others.  Plaintiff  was  nonsuited  as  to  part 
of  the  defendants,  and  appealed  to  the  su- 
perior court,  where  defendants  again  had 
judgment,  and  plaintiff  brings  error.  Re- 
versed. 

Turnell  brought  suit  in  the  county  court 
of  Jasper  on^  four  promissory  notes  against 
the  makers  and  the  indorser.  There  was  a 
nonsuit  as  to  the  makers,  and  a  Judgment 
against  the  indorser.  The  plaintiff  entered 
an  appeal  as  to  the  makers  to  the  superior 
court  On  the  trial  of  the  appeal  in  the  su- 
perior court,  the  defendants  made  the  fol- 
lowing written  defense:  "That  at  the  trial 
term  in  the  county  court  of  said  case  the 
plaintiff,  being  nonsuited  as  to  these  defend- 
ants, took  judgment  against  J.  E.  Durden 
as  guarantor  or  indorser.  and  appealed  the 
case  as  to  these  defendants  to  the  superior 
court;  that  the  plaintiff  caused  execution  to 
be  issued  against  J.  E:  Durden,  and  levy  to 
be  made  upon  the  property  for  which  the 
notes  here  sued  on  were  given,  and  said 
property  was  sold  as  the  property  of  J.  B. 
Durden  and  bought  by  plaintiff."  This  plea 
was  allowed  by  the  court  over  the  objection 
of  the  plaintiff  that  it  set  up 'no  defense. 
The  plaintiff  admitted  the  allegations  of  the 
plea,  and  the  court  directed  a  verdict  for 
the  defendants,  and  judgment  was  entered 
accordingly.  No  evidence  was  introduced, 
and  the  judgment  was  rendered  on  the  plead- 
ings and  the  admission  of  the  plaintiff.  The 
plaintiff  assigns  error  on  the  allowance  of 
the  plea  and  on  the  direction  of  the  verdict 


M.  C.  Few,  for  plaintiff  in  error. 
Thurman,  for  defendants  in  error. 
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HILL,  C.  J.  (after  stating  the  facts  as 
above).  No  brief  is  submitted  for  defendants 
In  error,  and  we  do  not  know  upon  what 
theory  of  the  law  the  trial  judge  based  his 
judgment.  In  our  opinion,  the  allowance  of 
the  plea  and  the  direction  of  a  verdict  for  the 
defendants  were  manifestly  erroneous.  The 
notes  sued  on  recite  that  they  are  given  for 
the  purchase  money  of  certain  personal  prop- 
erty named  therein,  to  which  title  is  reserv- 
ed until  the  property  shall  be  fully  paid  for. 
The  notes  were  payable  to  the  order  of  J.  E. 
Durden,  and  were  transferred  by  him,  by 
written  indorsement  to  the  plaintiff  before 
maturity.  If  the  allegations  of  the  plea 
above  set  out  are  true,  they  constitute  no  de- 
fense.    The  conduct  of   the  plaintiff   relied 


upon  as  a  defense  Is  wholly  Insuflldent  for 
that  purpose  for  two  reasons: 

First  The  appeal  by  the  plaintiff  from  the 
judgment  of  nonsuit  as  to  the  makers  carried 
up  the  entire  case,  and  the  judgment  against 
the  Indorser  was  suspended  until  the  termi- 
nation of  the  appeal.  Hanie  v.  Taylor,  4 
Ga.  App.  545,  61  S.  E.  1054.  The  Issuance  of 
the  fi.  fa.,  based  on  the  judgment  rendered 
by  the  county  court  against  the  indorser, 
and  the  seizure  of  the  personal  property  and 
bringing  it  to  sale  thereunder,  were  mere 
nullities,  by  which  the  plaintiff  gained  noth- 
ing and  the  defendants  lost  nothing.  Civ. 
Code  1895,  §§  4462,  4469,  4470,  5340;  Carter 
V.  Buchanan,  2  Ga.  337 ;  Lewis  v.  Armstrong, 
69  Ga.  752  (1).  In  other  words,  the  appeal 
suspended  the  judgment  against  the  Indorser, 
and  no  execution  could  be  legally  Issued 
thereon  until  the  final  ending  of  the  appeal 
case. 

Second.  The  seizure  of  the  property  under 
the  fl.  fa.  Issued  on  the  judgment  rendered 
by  the  county  court  against  the  Indorser  was 
a  mere  nullity  for  another  reason.  When  the 
purchase-money  notes  containing  the  reserva- 
tion of  title  to  the  personalty  therein  named 
were  transferred  by  the  payee  as  indorser, 
the  transfer  carried  with  It  the  security  for 
their  payment  The  legal  title  to  the  proper- 
ty was  transferred  from  the  payee  to  the 
purchaser  of  the  notes;  but  the  equitable 
title  to  the  property  remained  in  the  makers 
of  the  notes.  The  holder  of  the  notes  became 
the  legal  transferee  of  the  title  of  the  payee 
to  both  the  notes  and  the  security  mentioned 
therein.  Acts  1887,  p.  62;  Cade  v.  Jenkins, 
88  Ga.  791,  15  S.  E.  292.  When  the  property 
was  seized  and  sold  under  a  fl.  fa.  against 
the  payee  of  the  notes,  nothing  was  sold  ex- 
cept his  title,  and  this  title  he  had  already 
transferred  to  the  plaintiff  In  fl.  fa.;  and 
when  the  plaintiff  in  fl.  fa.  bought  In  the 
property  at  this  sale  he  got  nothing,  and  the 
rights  of  the  makers  of  the  notes  to  the  prop- 
erty, wh^  they  paid  for  it,  were  in  nowise 
affected  by  these  Illegal  proceedings.  The 
sale  of  the  property  was  not  only  premature 
and  illegal,  because  the  appeal  suspended  the 
judgment  against  the  indorser,  but  it  was 
invalid,  because  the  indorser  had  no  title  to 
sell.  All  the  proceedings  set  out  in  the  plea 
which  the  court  allowed  as  a  defense  were 
mere  nullities.  Th€  plaintiff,  by  such  null 
and  void  proceedings,  by  which  he  gained 
nothing,  and  the  makers  lost  nothing,  did 
not  estop  himself  from  proceeding  with  his 
suit  against  the  makers  of  the  notes. 

What  was  a  mere  nullity  as  to  the  holder 
of  the  notes  could  not  operate  to  release  the 
makers  of  the  notes  from  their  obligation 
to  pay  them.  Cooper  v.  Smith,  125  Ga.  167, 
53  S.  E.  1013.  We  are  satisfied  that  the 
court  erred  in  holding  that  the  allegations  of 
the  plea  constituted  a  defense  which  upon 
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their  being  admitted,  authorized  the  direction 
of  a  verdict  for  the  defendants. 
Judgment  reyersed. 


(6  Oa.  App.  9) 

McSWAIN  ▼.  E2DGBI    (No.  1,635.) 
(Court  of  Appeals  of  Georgia.    March  23,  1909.) 

1.  Maucioub  Pboskoution  (H  36,  47*)— Pe- 
tition. 

A  petition  which  shows  that  a  landlord  ma- 
liciously, and  for  the  purpose  of  injuring  and 
damaging  his  tenant,  whose  term  had  not  ex- 
pired and  whose  rent  was  not  In  default,  sued 
out  a  dlspossessory  warrant  and  caused  the  ten- 
ant to  be  evicted,  sets  forth  a  valid  cause  of  ac- 
tion for  the  malicious  use  of  civil  process. 
When  the  eviction  was  completed,  the  action, 
begun  by  the  suiuje  out  of  the  dlspossessory 
warrant,  was  Ipso  facto  ended.  Hence  a  right 
of  action  immediately  accrued  in  favpr  of  the 
injured  tenant. 

[E3d.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Dec  Dig.  §§  36,  47.*] 

2.  Pleading  ((  218*)  —  Deitubbsb  —  Special 

DEICUBBEB— JUDOICENT   OF   DISMISSAL. 

Where  demurrers,  both  general  and  special, 
are  filed  to  a  petition,  and  the  trial  judge  at 
one  and  the  same  time  sustains  all  of  the  de- 
murrers and  dismisses  the  action,  and  it  appears 
that  the  petition  is  not  subject  to  the  general 
demurrer,  the  judgment  will  be  reversed.  A 
peremptory  judgment  of  dismissal  is  not  the 
proper  disposition  of  the  case  upon  the  sustain- 
ing of  a  special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dig.  §  2ia*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Columbus;  G.  Y, 
Tigner,  Judge. 

Action  by  T.  D.  McSwain  against  a  J. 
Edge.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

This  case  comes  up  on  an  exception  to  the 
sustaining  of  a  demurrer  to  the  plaintiff's  pe- 
tition. Omitting  formal  and  Immaterial  al- 
legations, the  petition  set  up  that  the  plain- 
tiff had  rented  from  the  defendant  a  dwelling 
house  in  the  city  of  Columbus ;  that  her  term 
had  not  expired,  and  she  was  not  In  default 
with  rent,  when  on  November  8,  1907,  she 
was  forcibly  evicted  from  the  house  by  a  law- 
ful constable  of  the  county  upon  a  dlsposses- 
sory warrant  sued  out  by  the  defendant  be- 
fore a  justice  of  the  peace,  the  defendant 
claiming  that  she  owed  him  a  small  amount 
of  rent.  It  Is  further  alleged  that  the  defend- 
ant's claim  that  the  rent  was  due  was  untrue, 
and  that  the  warrant  ^as  sworn  out  and 
served  maliciously  and  for  the  purpose  of  in- 
juring and  damaging  the  plaintiff;  that  at 
the  time  she  was  evicted  suitable  houses  were 
scarce,  and  she  was  put  to  great  trouble  and 
expense  in  securing  one;  that  she  was  left 
houseless  untU  11  o'clock  at  night  on  the  day 
of  the  eviction,  and,  on  account  of  the  ex- 
posure thus  incurred,  she  suffered  bodily  pain, 
and  contracted  cold,  from  which  an  Illness 
ensued  with  which  she  was  still  suffering  at 
the  time  of  bringing  suit 


D.  li.  Parmer,  for  plaintiff  in  error.  S.  B. 
Hatcher,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  The  general  demurrer  specifies  as 
the  particular  reasons  why  no  cause  of  ac- 
tion is  set  forth  that  there  is  no  averment 
that  the  defendant  acted  maliciously  and 
without  probable  cause;  also,  that  it  is  not 
allied  that  the  suit  Instituted  by  the  defend- 
ant against  the  plaintiff  had  terminated. 
The  action  Is  based  on  the  malicious  use  of 
dvil  process.  In  such  cases  it  must  appear 
that  the  former  action  was  prosecuted  mali- 
ciously and  without  probable  cause,  and  that 
it  is  no  longer  pending.  We  think  that  all 
three  of  these  elements  appear  from  the  pres- 
ent petition.  The  allegation  that  the  dlspos- 
sessory warrant  was  maliciously  sworn  out  is 
directly  and  unequivocally  made.  From  the 
alleged  facts  that  the  plaintiff  was  a  tenant, 
that  her  term  had  not  expired,  and  that  her 
rents  were  paid,  it  prima  facie  appears  that 
the  warrant  was  prosecuted  without  probable 
cause.  Since  it  further  appears  that  the  war^ 
rant  was  executed  and  the  eviction  complete 
ed,  it  follows  that  the  action  begun  under  It 
is  no  longer  pending;  for,  after  eviction^ 
there  Is  no  way  provided  by  law  for  arrest- 
ing the  process  or  for  converting  it  Into  mesne 
process,  or  for  the  forming  of  an  issue 
thereon  otherwise.  Sturgls  v.  Frost,  66  Oa. 
188;  Cruselle  v.  Pugh,  71  Ga.  744  (2).  The 
case  of  Sturgls  v.  Frost  is  on  all  fours  with 
the  present  one.  The  case  of  Clement  v.  Orr, 
4  Ga.  App.  117,  60  S.  B.  1017,  is  distinguish- 
able from  the  one  sub  judice  by  reason  of  the 
fact  that  the  distress  warrant,  for  the  suing 
out  of  which  that  suit  was  instituted,  had 
been  converted  Into  mesne  process  by  the  fil- 
ing of  the  statutory  counter  affidavit,  and  It 
did  not  appear  that  the  issue  thus  formed 
had  ever  terminated  In  the  present  instance 
no  such  Issue  had  been  formed,  and  all  the 
reasoning  of  Judge  Bleckley  in  the  case  in 
56  Georgia  is  applicable.  It  therefore  fol- 
lows that  the  judge  erred  in  sustaining  the 
general  demurrer. 

2.  Where  a  court  at  one  and  the  same  time 
passes  upon  a  demurrer  containing  both  gen- 
eral and  special  grounds,  and  sustains  the  de- 
murrer and  dismisses  the  action,  without  giv- 
ing the  plaintiff  opportunity  to  amend,  the 
judgment  will  be  reversed  if  it  appears  that 
the  general  demurrer  was  Improperly  sus- 
tained. The  proper  judgment  on  a  special 
demurrer,  going  only  to  the  meagemess  of 
the  allegations.  Is  not  a  peremptory  judgment 
of  dismissal  of  the  action,  but  a  judgment  re- 
quiring the  plaintiff  to  amend  and  to  make 
his  petition  more  certain  in  the  particulars 
wherein  he  has  been  delinquent;  and  then. 
If  he  refuses  to  amend,  the  petition  may  be 
dismissed  if  the  delinquency  relates  to  the  en- 
tire cause  of  action.    However,  if  the  special 
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demurrer  goes  only  to  some  particular  part 
of  the  petition  without  which  a  valid  cause 
of  action  would  still  be  set  forth,  the  result 
of  finally  sustaining  the  special  demurrer 
would  be  not  to  dismiss  the  action,  but  to 
strike  the  defective  portion.  This  is  also  the 
proper  course  where  the  special  demurrer  at- 
tacks some  particular  portion  of  the  pleading 
for  irrelevancy  or  impertinence.  For  exam- 
ple, in  the  present  case,  there  was  a  special 
demurrer  to  the  third  and  fourth  paragraphs 
of  the  plaintiff's  petition,  in  which  it  was  al- 
leged that  the  defendant  had  previously 
sworn  out  another  dispossessory  warrant  and 
had  failed  to  have  it  executed;  and  the  spe- 
cial demurrer  was  to  the  Irrelevancy  and  im- 
pertinence of  this  allegation.  Let  it  be  ad- 
mitted for  the  sake  of  argument  that  this  spe- 
cial demurrer  was  well  taken,  yet  a  Judgment 
dismissing  the  entire  petition  should  not  fol- 
low. Only  these  paragraphs  should  be  ordered 
stricken.  As  a  matter  of  fact,  however,  in 
the  present  case,  the  contents  of  the  para- 
graphs of  the  petition  thus  attacked,  when 
considered  in  connection  with  the  other  alle- 
gations of  the  petition,  were  not  irrelevant, 
being  properly  alleged  by  way  of  inducement 
and  aggravation  of  the  specific  cause  of  ac- 
tion declared  upon.  Indeed,  we  find  only  one 
of  the  special  demurrers  well  taken— the  one 
In  which  the  insistence  is  made  that  the  na- 
ture of  the  rent  contract  and  its  terms  and 
expiration  are  not  distinctly  set  forth.  Di- 
rection is  given  that  the  court  require  the 
plaintiff  to  make  the  allegation  specific  and 
definite  in  this  respect 
Judgment  reversed,  with  direction. 

(6  Ga.  App.  12) 

DRAPEIR  V.  STATEw     (No.  1,641.) 
<Ck>urt  of  Appeals  of  Georgia.    March  23,  1009.) 

1.  Gbihinal  Law  (§  15*)— Offenses— Repeal 
OF  Statutes— Effect. 

Althoiigh,  as  held  in  Glover  v.  State,  4  Ga. 
App.  455,  61  8.  E.  862,  all  laws  allowing  the 
■ale  of  intoxicating  liquors  in  this  state,  of  force 
prior  to  January  1,  1908,  were  repealed  by  the 
DBLsaage  of  the  prohibition  law  (Acts  19(y7,  p. 
81).  it  is  nevertheless  legally  possible  to  indict 
and  convict  for  violations  of  any  of  the  stat- 
utes repealed  by  the  enactment  of  the  general 
prohibitioa  law,  provided  the  offense  is  sho^n 
to  have  been  committed  prior  to  January  1, 
1908. 

[Ed.    Note.— For   other  cases,    see   Criminal 
Iaw.  cent.  Dig.  §  17;  Dec  Dig.  S  15.*] 

2.  Indictment  and  Information  (§  147*)  — 
Dekttbbeb— Grounds— Offenses  —  Repeal 
of  Statute— Effect. 

Where  an  offense  is  charged  under  a  stat- 
ute regulating  the  sale  of  liquors,  which  has 
been  repealed,  the  accusation  is  demurrable  if 
the  offense  is  alleged  as  having  been  committed 
on  a  day  subsequent  to  December  31,  1907. 
Likewise  the  conviction  of  a  defendant  upon 
snch  an  accusation  would  be  unwarranted  and 
contrary  to  law  if  the  only  criminal  acts  shown 
by  the  evidence  were  done  after  the  repeal  of 
the  law  which  he  was  alleged  to  have  violated. 
[Bd.  Note.— For  other  cases,  see  Indictment 
mnd   Information,  Dec.  Dig.  S  147.*] 


3.  INDICTMSNT  AND  INFOBMATION  (I  196*)    — 

Defects— Waives. 

If,  however,  the  allegation  that  the  offense 
was  committed  after  the  law  had  in  fact  been 
repealed  is  not  demurred  to,  and  upon  the  trial 
evidence  is  introduced  warranting  a  finding  that 
the  defendant  committed  the  ofiranse  at  a  time 
prior  to  the  repeal,  the  allegation  as  to  the  date 
becomes  immaterial,  and  the  conviction  of  the 
defendant  is  authorized.  The  allegation  that 
the  offense  was  committed  on  a  day  subsequent 
to  the  repeal  of  the  law  upon  which  the  crim- 
inal accusation  is  based  is  in  effect  the  allega- 
tion of  an  impossible  date,  and  is  demnrrabiiB; 
but  the  defect  cannot  be  reached  by  motion 
for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  (  628;   Dec  Dig. 

1    XoQ.  J 

(Syllabos  by  the  Court.) 

Error  from  City  Court  of  Statesboro;  J. 
F.  Brannen,  Judge. 

Henry  Draper  was  convicted  of  selling  In- 
toxicating liquor  at  retail  without  a  license, 
and  he  brings  error.    Affirmed. 

H.  B.  Strange  and  R.  Lee  Moore,  for  plain- 
tiir  in  error.    Fred  T.  Lanier,  SoL,  for  the 

State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
tried  upon  an  accusation  in  wMdi  it  is  al- 
leged that  on  the  5th  day  of  July,  In  the 
year  1908,  he  "unlawfully,  ♦  ♦  •  without 
license,  and  without  taking  the  oath  pre- 
scribed by  law,  and  without  license  from  the 
proper  authorities,"  either  of  the  county  or  of 
any  city,  "did  sell  •  •  ♦  brandy,  rum,  gin, 
whisky,  and  spirituous  and  intoxicating  liq- 
uor, and  did  sell  by  retail,  for  a  valuable 
consideration,  a  certain  quantity  of  wine,  con- 
trary to  the  laws  of  said  state,  the  good  or- 
der, peace,  and  dignity  thereof."  This  ac- 
cusation was  filed  at  the  August  term,  1908, 
of  the  city  court  of  Statesboro,  and  was  tried 
at  the  October  term  of  that  court  The  ac- 
cusation is  plainly  one  for  retailing  without 
license.  All  existing  laws  upon  that  subject 
were  repealed  in  the  passage  of  the  prohibi- 
tion bUl  of  1907  (Acts  1907,  p.  81),  which 
became  effective  January  1,  1908.  Clover  v* 
State,  4  Ga.  App.  455»  61  S.  E.  862  (1).  In- 
asmuch as  the  accusation,  upon  its  face, 
charged  no  offense  against  the  laws  of  the 
state,  it  was  subject  to  demurrer,  and  if  a 
demurrer  had  been  interposed  the  accusation 
should  have  been  quashed.  The  defendant, 
however,  did  not  demur.  He  went  to  trial, 
and  after  his  conviction  moved  for  a  new 
trial  upon  the  ground  that  the  verdict  finding 
him  guilty  is  contrary  to  the  evidence  and 
contrary  to  the  law.  The  trial  Judge  over- 
ruled the  motion  for  new  trial,  and  exception 
is  taken  to  his  Judgment 

Upon  the  trial,  although  there  was  evidence 
that  the  defendant  sold  some  wine  in  1908, 
several  witnesses  testified  that  they  had 
bought  wine  from  the  defendant  during  the 
year  1907,  and  at  various  times  during  that 
year.    The  case  is  controlled  by  our  ruling  in 
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Newsome  v.  State,  2  Ga.  App.  392,  58  S.  E. 
672,  and  the  trial  judge  did  not  err  In  over- 
ruling the  defendant's  motion  for  new  trial. 
The  defendant  could  not  have  been  convict- 
ed for  either  of  the  sales  alleged  to  have  been 
made  in  1908,  because,  as  held  in  Glover  v. 
State,  4  Ga.  App.  455,  61  S.  B.  862,  the  pas- 
sage of  the  general  prohibition  law,  which, 
by  its  terms,  became  effective  January  1, 
1908,  repealed  all  existing  statutes  regulat- 
ing the  sale  of  intoxicating  liquors  in  this 
state.  If  the  defendant  had  objected  to  the 
testimony  regarding  sales  said  to  have  been 
made  by  him  in  1908,  it  would  have  been  the 
duty  of  the  trial  court  to  repel  this  testi- 
mony; but  there  is  no  reason  why  one  who 
may  have  violated  any  of  the  criminal  stat- 
utes superseded  and  repealed  by  the  gen- 
eral prohibition  law  may  not  still  be  legally 
indicted  and  convicted  for  thp  offense,  pro- 
vided the  evidence  demonstrates  his  guilt 
Although,  as  held  in  Glover  v.  State,  supra, 
all  laws  allowing  the  sale  of  intoxicating 
liquors  in  this  state  prior  to  January  1,  1908, 
were  repealed  by  the  passage  of  the  general 
prohibition  law,  it  is  nevertheless  legally  pos- 
sible to  indict  and  convict  for  violations  of 
any  of  the  statutes  repealed  by  the  enact- 
ment of  the  general  prohibition  law,  provided 
the  offense  is  shown  to  have  been  committed 
prior  to  January  1,  1908.  The  present  case 
is  distinguished  upon  its  facts  from  the  Glo- 
ver Case,  supra.  In  the  Glover  Case  the  un- 
disputed evidence  was  that  the  sales  were 
made  January  7,  1908,  after  the  penal  stat- 
utes upon  the  subject  of  retailing  without  li- 
cense had  been  superseded  by  the  general 
prohibition  law.  If  the  only  sales  shown  by 
the  testimony  in  this  case  had  occurred  sub- 
sequent to  January  1,  1908,  the  defendant 
could  not  legally  have  been  convicted. 

2.  Where  an  offense  is  charged  under  a  re- 
pealed statute  regulating  the  sale  of  liquors, 
the  accusation  Is  demurrable  if  the  offense 
is  alleged  as  having  been  committed  on  a  day 
subsequent  to  December  31,  1907.  Likewise 
the  conviction  of  a  defendant  upon  such  an 
accusation  would  be  unwarranted,  and  con- 
trary to  law,  if  the  only  criminal  acts  shown 
by  the  evidence  were  done  after  the  repeal  of 
the  law  which  he  was  alleged  to  have  violat- 
ed. Glover  v.  State,  4  Ga.  App.  455,  61  S. 
E.  862. 

3.  The  case  at  bar  is  similar  in  principle, 
as  well  as  in  fact,  to  that  of  Newsome  v. 
State,  2  Ga.  App.  392,  58  S.  E.  672,  in  which 
the  accused  was  convicted  in  May,  1907,  up- 
on an  accusation  charging  him  with  selling 
Intoxicating  liquors  on  October  29,  1907, 
but  in  which  the  evidence  showed  that  he 
had  unlawfully  sold  Intoxicating  liquors  on 
October  29,  1906.  We  held  that  the  indict- 
ment was  properly  demurrable,  but  that  the 
exception  which  might  have  been  urged  to  it 
came  too  late  after  the  verdict  In  that  case 
it  was  insisted  that  the  accusation  upon 
which  the  defendant  was  tried  charged  the 


crime  as  having  been  committed  on  a  day 
subsequent  to  the  filing  of  the  accusation  and 
the  trial  thereon,  and  that  for  that  reason  the 
verdict  and  Judgment  were  void;  and  after 
reviewing  a  large  number  of  the  decisions  of 
the  Supreme  Court  we  held  that  the  day  on 
which  the  offense  is  laid  is  Immaterial,  unless 
the  defendant,  before  pleading  to  the  merits, 
demurs  thereto.  *'The  defendant  must  de- 
mur before  pleading,  or  else  he  will  be  held 
to  waive  his  right  to  have  the  essential  ele> 
ments  of  time  and  place  stated  with  the  cer- 
tainty required  by  the  Code."  There  can  be 
no  doubt  that  the  accusation  in  the  present 
case  would  have  been  good  if  the  date  of  the 
alleged  sale  had  been  stated  to  be  July  8, 
1907,  and  in  the  absence  of  a  demurrer  rais- 
ing the  point  the  accusation  would  have  been 
good  if  no  date  had  been  stated  at  all. 
Phillips  V.  State,  66  Ga.  427,  12  S.  E.  650; 
Braddy  v.  State,  102  Ga.  568,  27  S.  E.  670. 

It  was  impossible  for  the  offense  of  re- 
tailing without  license  to  have  been  commit- 
ted  by  this  defendant  on  July  8,  1908;  but 
the  case  is  not  any  stronger  when  an  im- 
possible date  is  alleged  than  when  no  date  is 
alleged.  So  that  in  the  absence  of  demurrer 
the  accusation  presented  a  valid  charge  for 
the  offense  of  retailing  without  license,  and 
upon  the  trial  several  witnesses  testified  ta 
having  purchased  wine  from  the  defendant 
during  the  year  1907,  which  was  within  the 
statute  of  limitations  and  antedated  the  re- 
peal of  the  law  upon  that  subject  by  the 
general  prohibition  law.  If,  as  in  the  Glover 
Case,  supra,  the  only  sales  shown  to  have 
been  made  by  the  defendant  had  taken  place 
in  1908,  the  defendant  should  have  been 
granted  a  new  trial,  because  his  conviction 
would  have  been  contrary  to  law.  As,  how- 
ever, the  allegation  that  the  offense  was  com* 
mitted  after  the  law  had  in  fact  been  re- 
pealed was  not  demurred  to,  and  evidence  was 
introduced  warranting  a  finding  that  the  de- 
fendant committed  the  offense  charged  at  a 
time  prior  to  the  repeal,  the  allegation  as  to 
the  date  became  immaterial,  and  the  convic- 
tion of  the  defendant  was  authorized.  The^ 
allegation  that  an  alleged  offense  was  com- 
mitted on  a  date  subsequent  to  the  repeal  of 
the*  law  upon  which  the  criminal  accusation 
was  based  was,  in  effect,  the  allegation  of  an 
impossible  date,  and  was  demurrable;  but 
the  defect  could  not  be  reached  by  motion 
for  new  trial.  Newsome  v.  State,  2  Ga.  App. 
392,  58  S.  E.  672. 

An  error  in  the  charge  of  the  court  (for 
the  judge  charged  broadly  that  if  the  jury 
believed  that  the  defendant  sold,  as  alleged 
in  the  indictment,  at  any  time  within  two- 
years,  the  jury  would  be  authorized  to  con- 
vict) would  perhaps  have  required  the  grant 
of  a  new  trial;  but  no  exception  is  taken 
thereto;  and,  of  course,  an  error  in  exclud- 
ing from  the  jury,  as  a  basis  of  conviction, 
sales  which  it  was  testified  that  the  defend- 
ant had  made  since  January  1,  1908,  is  not. 
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reached  by  the  general  assignment  that  the 
verdict  is  contrary  to  law. 
Judgment  affirmed. 


(65  W.  Va.  283) 

BEARD  T.  INDEMNITY  INS.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  9,  1009.) 

1.  INSUBANCK  (§  665*)— ACCIDEWT  POLICT— 
EVI  DENCI>— SUFFICIEWCT. 

In  an  action  on  a  policy  of  accident  insur- 
ance, evidence  that  insured  was  found  lying  at 
the  bottom  of  a  wall,  badly  injured,  near  the 
nnmiled  top  of  which  he  was  reclining  on  a 
bench  only  shortly  before,  alone,  and  in  the 
darkness  of  night,  makes  a  prima  facie  case 
of  injury  by  violent,  external,  and  accidental 
means. 

[Ed.   Note.~For  other  cases,  see  Insurance, 
Dec.  Dig.  f  605.*] 

2.  Insurance  (8  646*)— Accident  Policy- 
Actions— Presumptiows  AND  BUBDEN  OF 
Pboop. 

In  such  case,  unless  the  injury  is  shown 
to  have  been  iutentionally  self-inflicted,  or  in- 
tentionally inflicted  by  some  other  person,  the 
legal  presumption  is  that  it  was  accidental. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  16ft4;   Dec.  Dig.  8  646.*] 

8.  Insurance  (8  460*)— Accident  Poliot— 
Actions— Defenses— Intoxication. 

Where  an  accident  policy  is  conditioned 
against  liability  for  injury  happening  while  in- 
sured is  intoxicated,  and  where  plea  in  that  be- 
half is  to  be  successfully  relied  upon,  the  evi- 
dence must  show  that  insured  was  actually  in- 
toxicated at  the  time  the  accident  befell  him. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8  1179;  Dec.  Dig.  8  460.»] 

4.  Evidence  (8  132*)— Intoxication— Appear- 
ance Before  and  After  Tike. 

Evidence  as  to  appearances  of  intoxication, 
or  their  absence,  by  witnesses  who  saw  insur- 
ed immediately  before  or  after  the  injury,  is 
proper  and  admissible  in  that  behalf. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Dec.  Dig.  8  132.*] 

5.  Evidence  (8  129*)— Snai^R  Acts  or  Con- 
dition. 

It  is  a  general  rule  that,  where  the  issue 
is  whether  a  person  did  a  particular  thing,  or 
was  in  a  particular  state,  the  fact  that  he  did  a 
similar  thmg,  or  was  in  a  similar  state,  at  some 
other  time  is  inadmissible. 

[£id.    Note.— For  other   cases,   see   Evidence, 
Dec.  Dig.  8  129.*] 

a  Insurance  (8  451*)— Accident  Policy- 
Risks  and  Exceptions— Being  on  Rail- 
way or  Bridge. 

In  an  accident  policy,  excepting  liability 
for  injury  to  insured  while  on  the  roadbed  or 
bridge  of  a  railway,  the  manifest  intention  is 
to  exempt  the  insurer  from  responsibility  for 
injury  caused  by  collision  with  moving  trains 
thereon. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1171,  1172 ;  Dec.  Dig.  8  451.*] 
7.  Insurance   (8   4C1*)— Accident   Policy- 
**  Voluntary  Exposure  to    Unnecessary 
Danger.*' 

In  an  accident  policy  which  exempts  lia- 
bility as  to  an  injury  caused  by  the  insured's 
•*voluntary  exposure  to  unnecessary  danger," 
thofip  words  are  properly  interpreted  to  refer 
only  to  danger  of  a  real,  substantial  character, 
which  the  insured  recognized,  but  to  which  he 


nevertheless  purposely  and  consciously  exposed 
himself,  intending  at  the  time  to  assume  aU  the 
risks  of  the  situation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  1180;    Dec  Dig.  6  461.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7346-7350;    vol.  8,  p.  7830.] 

8.  INSXTRANCE  (8  146*)— ACCIDENT  POLICT— 
EXE3CFTI0NS  FROIC  LIABILITY— STRICT  CON- 
STRUCTION. 

Words  of  exception  from  liability,  in  an 
accident  insurance  policy,  are  construed  liberal- 
ly in  favor  of  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  295;    Dec  Dig.  8  146.*] 

9.  Insurance  (8  461  •)— Accident  Policy- 
Exemptions  —  Construction  —  "Volun- 
tary OR  Negligent  Exposure  to  Unneces- 
sary Danger." 

The  phrase  ^'voluntary  or  negligent  ex- 
posure to  unnecessary  danger,*'  in  a  poller  of 
accident  insurance  exempting  the  insurer  from 
liability  for  injury  from  cause  so  expressed,  is 
a  cumulative  or  redundant  expression,  and  is 
properly  internretable  as  "voluntary  exposure  to 
unnecessary  danger." 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8  1180;    Dec.  Dig.  8  461.*] 

10.  Insurance  (8  461*)— Accident  Policy— 
"Voluntary  exposure  to  Unnecessary 
Danger." 

Sitting  or  lying  on  a  bench  at  the  side  of  a 
building,  near  the  top  of  an  unguarded  wall, 
on  a  dark  night,  it  not  appearing  that  insured 
in  so  doing  was  conscious  of  the  pitfall,  or  had 
knowledge  of  his  surroundings,  is  not  '*vohin- 
taiy  exposure  to  unnecessary  danger,"  within 
the  meaning  of  those  terms  m  a  policy  of  ac- 
cident insurance,  exempting  the  insurer  from 
liability  for  injurv  caused  by  such  exposure  as 
is  defined  by  said  terms. 

[E3d.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  461.*] 

11.  New  Trial  (8  68*)  — Verdict  — Setting 
Aside. 

A  verdict  fairly  rendered,  in  a  case  fairly 
submitted  to  a  jury,  should  not  be  set  aside  by 
the  court,  unless  manifest  injustice  has  been 
done,  or  the  verdict  is  plainly  not  warranted  by 
the  evidence. 

[Eld.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  88  135-140;    Dec.  Dig.  8  68.*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Thomas  Beard  against  the  In- 
demnity Insurance  Company.  There  was  a 
verdict  for  plaintiff,  and  from  an  order  set- 
ting the  same  aside  and  granting  a  new  trial, 
plaintiff  brings  error.  Reversed,  and  judg- 
ment rendered. 

Wyatt  &  Graham,  for  plaintiff  in  error. 
McComas  &  Northcott,  for  defendant  in  error. 


ROBINSON,  J.  On  the  trial  of  an  action 
upon  a  policy  of  insurance  against  death  re- 
sulting from  bodily  Injuries  caused  by  ex- 
ternal, violent,  and  accidental  means,  a  ver^ 
diet  was  rendered  by  the  jury  in  favor  of 
the  bencfldary  for  the  amount  to  be  paid  by 
the  insurer  upon  the  happening  of  such  con- 
tingency. That  amount  was  $1,000.  The  ver- 
dict was  set  aside  as  contrary  to  law  and 
I  the  evidence,  and  a  new  trial  was  awarded. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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To  that  action  of  the  conrt  below  this  writ  of 
error  Is  prosecuted. 

To  justify  the  aforesaid  action  of  the  court 
it  must  be  found  that  errors  were  committed 
at  the  trial  to  the  prejudice  of  the  defend- 
ant, or  that  the  verdict  was  contrary  to  law 
and  the  evidence.  Robinson  v.  Klstler,  62  W. 
Va.  489,  59  S.  E.  505.  The  defendant  does 
not  complain  that  errors  to  its  prejudice  were 
made  at  the  trial  of  the  case.  It  relies  upon 
the  assertion  that  the  verdict  was  contrary  to 
law  and  the  evidence.  Then  it  is  as  to  this 
assertion  only  that  we  are  called  upon  to  in- 
quire. 

The  real  substance  of  the  evidence  Is  as  fol- 
lows :  The  insured  was  found,  some  time  be- 
tween 9 :30  and  10 :30  o'clock  at  night,  badly 
injured,  at  the  foot  of  a  high  wall  where 
Sixteenth  street,  in  the  dty  of  Huntington, 
passes  under  the  tracks  of  the  Chesapeake  & 
Ohio  Railway.  He  was  unconscious  at  the 
time,  and  died  a  few  hours  later  in  a  hospital, 
never  having  regained  consciousness.  Just 
before  he  was  found  injured,  insured  was 
seen  lying  on  a  bench  by  the  side  of  the  tele- 
graph office,  which  Is  situated  at  the  top  of 
this  wall,  very  near  its  edge,  and  Just  above 
the  point  at  which  he  was  found.  The  tele- 
graph office  is  near  the  railway  tracks,  and 
on  a  level  therewith,  it  seems.  The  wall  is 
one  necessary  to  the  lowering  of  the  street 
00  as  to  make  the  street  cross  the  railroad 
under  grade.  At  the  telegraph  office  it  was 
not  guarded  by  a  railing.  The  night  on  which 
the  injury  occurred  was  dark,  and  the  electric 
light  at  the  intersection  of  Sixteenth  street 
and  the  railroad  was  not  burning.  The  in- 
sured was  an  extra  locomotive  fireman  of 
the  railway  company.  His  run  was  from 
Russell,  Ky.,  to  Handley,  W.  Va.  He  fre- 
quently stayed  with  his  brother,  the  bene- 
ficiary of  the  policy,  who  resided  in  Hunting- 
ton; but  he  had  not  been  there  for  several 
days.  The  road  foreman  of  engines  testifies 
that  men  making  such  run  out  of  Russell,  but 
living  in  Huntington,  frequently  board  trains 
at  the  telegraph  office  above  designated  to 
deadhead  to  Russell.  There  is  no  direct  evi- 
dence, however,  that  the  insured  was  ever  at 
this  telegraph  office  before.  The  yard  clerk, 
whose  duties  were  at  that  place,  and  whose 
office  was  located  there,  when  asked  if  he 
had  ever  seen  the  insured, come  there  to  take 
a  train,  replied:  "I  don't  know  whether  I 
ever  saw  him ;  no,  sir."  No  one  knows  just 
how  the  injured  man  came  to  fall  from  the 
wall.  A  hostler  who  was  attending  some  en- 
gines there  saw  the  insured  lying  on  the 
bench  as  he  passed  into  the  office.  The  insur- 
ed was  still  lying  there  when  this  hostler 
came  out  of  the  office,  and  walked  to  the  up- 
per end  of  the  railway  bridge  over  the  street 
When  he  reached  that  part  of  the  bridge,  he 
heard  an  unusual  noise.  He  at  once  return- 
ed toward  the  office,  and  noticed  that  the  in- 
sured was  not  on  the  bench.  An  investiga- 
tion was  immediately  made,  and  Insured  was 
found  below  the  wall  as  mentioned  above. 


The  yard  cletk  testifies  that  he  saw  the  in- 
sured sitting  on  this  same  bench  near  the 
same  hour  above  named,  that  he  addressed 
him  in  a  friendly  way,  and  that  the  insured 
answered.  He  did  not  know  the  insured  per- 
sonally. It  was  this  yard  clerk  and  the  host- 
ler who  found  him  at  the  bottom  of  the  wall. 
Both  testify  that  they  observed  no  evidence  of 
intoxication,  either  before  or  after  they  foxmd 
him.  By  the  police  Judge  it  was  proved  that 
two  or  three  days  before  the  accident  the  in- 
sured had  been  brought  into  his  court  on  a 
charge  of  drunkenness.  Insured  was  com- 
paratively sober  at  the  time  he  was  tried. 
He  was  not  again  seen  by  said  official.  The 
secretary  of  the  insurance  company  testifies 
that  he  saw  the  insured  the  day  before  he 
was  injured,  and  that  he  was  then  intoxicat- 
ed. A  policeman  testifies  that  he  saw  him 
near  a  saloon  some  time  after  supper  the 
evening  on  which  the  accident  occurred,  and 
adds  that  it  was  "between  8  and  half  past  10 
o'clock.  I  can't  tell  Just  exactly  what  time." 
The  policeman  says  the  insured  "looked  like 
he  was  intoxicated  right  smartly  when  be 
came, through."  It  seems  that  the  insured 
passed  through  the  saloon.  The  policeman, 
however,  says  that  he  was  not  drunk  enough 
to  be  arrested;  that  he  was  not  disturbing 
the  peace;  that  he  did  not  smell  insured's 
breath;  and  that  he  did  not  see  him  drink 
anything.  He  testifies  that  the  saloon  was 
crowded,  but  can  name  no  other  of  the  many 
people  there ;  nor  can  he  tell  how  the  insured 
was  dressed,  what  kind  of  hat  he  wore,  or 
whether  or  not  he  had  on  his  working  clothes. 
The  physician  who  attended  the  injured  man 
as  a  witness  for  plaintiff  descril>ed  the  ex- 
tent of  the  injuries,  and  the  result  thereof. 
This  witness,  thohgh,  was  not  examined  by  ei- 
ther party  as  to  whether  or  not  any  evidences 
or  appearances  of  intoxication  were  manifest. 

The  policy  provided  that  it  did  not  cover 
any  injury  occasioned  wholly  or  partly,  di- 
rectly or  indirectly,  by  many  things,  among 
them  being  intoxication,  and  voluntary  or 
negligent  exposure  to  unnecessary  danger. 
And  it  also  provided  no  insurance  against 
injury  received  while  the  insured  was  on  a 
railroad  bridge  or  roadbed,  except  as  to  rail- 
way employ^  while  on  duty  incident  to  their 
occupation. 

The  insurance  company  defended  under  the 
general  issue  and  by  three  special  pleas,  rely- 
ing upon  the  averments  that  the  insured  was 
intoxicated  at  the  time  of  the  injury  to  him» 
that  such  injury  was  due  to  voluntary  or  neg- 
ligent exposure  to  unnecessary  danger  by  in- 
sured, and  that  the  injury  was  received  while 
the  insured  was  on  a  railroad  bridge  or  road- 
bed at  a  time  when  he  was  not  on  duty  In- 
cident to  his  occupation  as  a  railway  employ^ 
These  defenses,  exc^t  the  last  named,  were 
further  availed  of  by  three  instructions  ask- 
ed and  given  on  behalf  of  defendant.  The 
first  Instruction  was  to  the  effect  that  the 
jury  should  find  for  the  defendant  if  the^ 
believed  from  the  evidence  that  the  insured 
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was  in  a  state  of  Intoxication  at  tlie  time  he 
received  the  Injury  which  caused  his  death. 
The  second  instruction  was  that  the  jury 
should  find  for  the  defendant  if  th^  believed 
from  the  evidence  that  the  insured  volunta- 
rily or  negligently  exposed  himself  to  the  un- 
necessary danger  which  resulted  in  the  in- 
Jury  that  caused  his  death.  The  third  was 
to  the  effect  that  the  Jury  should  find  for  the 
defendant  if  they  believed  from  the  evidence 
that  at  the  time  of  the  accident  complained 
of  the  insured  was  intoxicate4  and  that  by 
reason  of  such  intoxication  he  stepped  or  fell 
from  the  top  of  the  east  wall  of  the  Sixteenth 
street  undergrade  crossing,  receiving  the  in- 
jury which  resulted  in  his  death. 

Thus  we  see  the  issues  submitted  to  the 
jury  were  plain.  The  plaintiff  sought  to  es- 
tablish injury,  from  which  death  resulted  to 
the  insured*  by  violent  and  accidental  means. 
The  defense  sought  to  establish  intoxication, 
voluntary  or  negligent  exposure  to  unneces- 
sary danger,  or  that  the  insured  was  on  a 
railroad  bridge  or  roadbed,  at  the  time  of  the 
injury.  The  sufficDency  of  plaintiff's  evi- 
dence was  not  challenged  by  defendant  at 
the  trial.  The  defendant  rested  the  case 
with  the  Jury,  relying  upon  instructions  giv- 
en in  its  behalf,  as  we  have  noted.  Plain- 
tiff asked  no  instructions,  relying  solely  on 
his  evidence.  But  after  the  verdict  had 
been  found  against  defendant  on  motion  for 
a  new  trial,  and  now  upon  this  writ  of  error 
to  the  order  setting  aside  that  verdict,  much 
is  argued  as  to  the  insufficiency  of  the  case 
made  to  sustain  plaintifTs  issues.  It  is  now 
insisted  that  it  is  not  proved  that  the  in- 
sured met  his  death  by  accidental  means, 
that  he  may  have  committed  suicide,  or  that 
'  another  may  have  pushed  him  over  the  wall. 
The  testimony  on  this  point  was  sufficient  to 
go  to  the  Jury.  As  we  have  seen,  the  in- 
sured, alone,  was  lying  on  the  bench  when 
the  hostler,  who  later  evidently  heard  him 
fall,  passed  into  the  office  and  out  again  go- 
ing to  the  bridge.  The  distance  this  witness 
went  before  he  was  attracted  by  the  noise 
was  very  short  It  seems  conclusive  that  the 
noise  was  caused  by  the  insured's  fall  over 
the  wall.  There  is  no  evidence  of  the  pres- 
ence of  another  at  this  time,  or  of  the  retreat 
of  any  murderer.  Neither  does  the  evidence 
reasonably  Indicate  suicide.  The  Jury  could 
well  believe  from  this  evidence,  and  it  seems 
satisfactorily  so,  that  the  insured  rose  from 
the  bench  in  the  darkness  and  walked  over 
the  wall.  There  is  no  evidence  that  he  was 
aoQuainted  with  his  surroundings.  The  Jury 
were  Justified  in  finding,  from  the  facts  and 
circumstances,  that  his  death  was  due  to 
violent  and  accidental  means.  A  prima  facie 
case  of  accidental  death  was  made.  Defend- 
ant did  not  even  undertake  to  rebut  such 
prima  fade  case.  Directly  pertinent  to  this 
case  Is  Nlblack  on  Insurance^  §  877.  .Therein 
it  is  stated:  ''In  an  action  on  an  accident 
policy  testimony  of  physicians  that  the  as- 
sured bore  on  his  back  marks  of  extreme  vio- 


lence, apparently  recently  infiicted,  and  that 
his  injuries  produced  his  death,  is  prima 
facie  evidence  of  death  resulting  from  bodily 
injuries,  'through  external,  violent,  and  acci- 
dental means.'  Unless  such  injuries  were  in- 
tentionally self-infiicted,  or  intentionally  in- 
flicted by  some  other  person,  the  legal  pre- 
sumption is  that  they  were  accidental.  No 
presumption  can  be  indulged  that  the  law 
has  been  violated,  as  it  would  have  been 
were  the  injuries  infiicted  by  another.  There 
may  be  a  prima  facie  case  of  accidental 
death,  but  the  burden  of  proving  accidental 
death  is  on  the  plaintiff.  Where  it  appears 
that  a  violent  death  was  either  the  result  of 
accidental  injuries,  or  of  a  suicidal  act  of 
the  deceased,  the  presumption  of  law  is 
against  the  latter." 

Is  there  in  the  record  evidence  of  intoxica- 
tion of  the  insured  at  the  time  of  the  in- 
Jury?  The  mere  fact  that  he  had  been 
drunk  before  does  not  prove  that  he  was 
drunk  at  the  time  of  the  injury.  Drunken- 
ness at  that  time  must  be  established  if  it 
Is  to  avail  as  a  defense.  The  only  testimony 
that  he  was  intoxicated  near  the  time  of  the 
accident  is  that  of  the  policeman,  and  that 
witness  cannot  definitely  fix  the  time  so  as 
to  bring  it  near  enough  the  time  of  the  acci- 
dent to  Justify  the  Jury  in  believing  that  he 
was  drunk  when  the  accident  happened.  The 
Jury  saw  this  witness,  heard  his  cross-exam- 
ination, and  had  a  right  to  accept  or  reject 
his  credibility.  He  confesses,  as  shown  by 
that  crosfihexamlnation,  that  he  took  little 
notice  of  the  insured  when  he  saw  him.  He 
says  that  he  was  intoxicated,  yet  he  could 
not  tell  how  insured  was  dressed.  Nor  can 
he  tell  what  else  he  saw  at  the  saloon.  It 
seems  that  he  noticed  only  that  this  man 
was  drunk.  The  Jury  could  well  say  that  his 
statement  that  the  man  was  drunk  was  im- 
probable. The  fact  that  the  insured  was 
about  the  saloon  and  had  been  drunk  on  two 
former  occasions  is  not  evidence  that  he  was 
intoxicated  when  the  injury  befell  him.  It 
is  a  general  rule  that,  where  the  issue  is 
whether  a  person  did  a  particular  thing,  evi- 
dence as  to  the  fact  that  he  did  a  similar 
thing  at  some  other  time  is  inadmissible.  1 
Wharton  on  Evidence,  S  29.  The'  two  wit- 
nesses who  saw  insured  Just  before  and  aft- 
er the  injury  say  that  they  saw  no  evidence 
of  intoxication.  And  such  evidence,  as  com- 
pared with  that  relied  upon  herein  to  estal)- 
lish  intoxication,  was  for  the  consideration 
of  the  Jury.  Evidence  of  appearances  as  to 
intoxication  is  proper  in  this  dass  of  cases. 
Nlblack  on  Insurance,  S  390. 

The  dalm  of  the  defendant  that  the  in- 
sured was  on  the  bridge  or  roadbed  of  the 
railway  company  is  in  no  wise  sustained. 
And  at  the  time  of  asking  instructions  to  the 
Jury  this  claim  seems  to  have  been  abandon- 
ed by  the  defendant  There  is  not  the  slight- 
est evidence  to  sanction  defense  on  this 
ground.  Insured  was  not  on  the  roadbed  or 
bridge  of   the   railway.     Besides,  as  to   a 
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claMse  exempting  from  liability  for  injury  to 
Insured  while  on  such  roadbed  or  bridge,  It 
Is  wisely  said  that  "the  manifest  intention 
is  to  exempt  from  responsibility  for  damages 
caused  by  collision  with  moving  trains  there- 
on." Burkhard  v.  Insurance  Co.,  102  Pa. 
262,  48  Am.  Rep.  206. 

Was  there  a  voluntary  or  negligent  ex- 
posure to  unnecessary  danger  on  the  i)art  of 
insured?  It  Is  insisted  that  the  injury  was 
caused  by  his  negligence,  and  that  the  in- 
surer is  therefore  not  liable.  In  this  case 
the  clause  of  the  policy  conditioning  recovery 
by  the  words  "voluntary  or  negligent  ex- 
posure to  unnecessary  danger"  is  at  least  dif- 
ferent in  phraseology  from  that  usually  f oimd 
in  accident  policies  and  met  with  in  judicial 
interpretation.  The  most  usual  expression 
passed  upon  in  the  reported  cases  is  "volun- 
tary exposure  to  unnecessary  danger."  A 
clause  similar  to  the  one  last  mentioned  was 
under  consideration  by  this  court  In  Diddle 
V.  Continental  Casualty  Company  (decided  at 
this  term)  63  S.  E.  962.  It  was  therein  held 
that  "either  reckless  or  deliberate  encounter- 
ing of  known  danger,  or  danger  so  obvious 
that  a  reasonably  prudent  man  would  have 
observed  and  avoided  It,  If  the  circumstances 
were  not  such  as  necessitated  the  encounter- 
ing thereof,"  constituted  such  voluntary  ex- 
posure. That  holding  Is  clearly  sustained 
by  authority  and  principle.  Vance  on  In- 
surance, §  240,  says:  "It  is  a  familiar  prin- 
ciple that  the  Insurer  assumes  the  risk  of 
the  Insured's  negligence,  provided  there  be 
no  bad  faith  on  the  part  of  the  latter.  Acci- 
dent insurers,  however,  have  essayed  to 
change  this  rule,  and  to  Import  Into  the  in- 
surance contract  the  doctrine  of  contributory 
negligence  by  Inserting  a  provision  excepting 
themselves  from  liability  for  'injury  or  death 
caused  by  the  voluntary  exposure  of  the  in- 
sured to  unnecessary  danger,'  or  other  words 
of  similar  effect.  This  exception  merely  Im- 
poses upon  the  Insured  the  duty  of  exercis- 
ing ordinary  care  in  order  to  avoid  sustain- 
ing any  sort  of  injury.  He  is  not  required  to 
exercise  any  unusual  degree  of  care."  The 
eminent  Mr.  Justice  Harlan,  In  Travelers' 
Ins.  Co.  V.  Randolph,  78  Fed.  761,  24  C.  O. 
A.  312,  said:  "What  do  the  words  'voluntary 
exposure  to  unnecessary  danger'  in  the  con- 
tracts in  suit  import?  ♦  ♦  •  The  words 
•voluntary  exposure  to  unnecessary  danger/ 
literally  Interpreted,  would  embrace  every  ex- 
posure of  the  assured  not  actually  required 
by  the  circumstances  of  his  situation,  or 
enforced  by  the  superior  will  of  others,  as 
well  as  every  danger  attending  such  exposure 
that  might  have  been  avoided  by  the  exercise 
of  care  and  diligence  upon  his  part  But  the 
same  words  may  be  fairly  Interpreted  as 
referring  only  to  dangers  of  a  real,  substan- 
tial character,  which  the  Insured  recognized, 
but  to  which  he  nevertheless  purposely  and 
consciously  exposed  himself,  intending  at  the 
time  to  assume  all  the  risks  of  the  situation. 
The  latter  interpretation  la  most  favorable 


to  the  assured,  does  no  violence  to  the  words 
used,  is  consistent  with  the  object  of  accident 
Insurance  contracts,  and  is  therefore  the  In- 
terpretation which  the  court  should  adopt." 
In  De  Loy  v.  Travelers'  Ins.  Co.,  171  Pa.  1, 32 
Atl.  1108,  50  Am.  St.  Rep.  787,  it  is  held,  most 
sensibly  we  think,  "that  if  a  man  acts  so  reck- 
lessly and  carelessly  that  he  shows  an  utter 
disregard  of  a  known  danger,  he  may  be  said 
to  have  exposed  himself  voluntarily  to  dan- 
ger." The  same  case  further  affirms  that 
"If  the  risk,  of  danger  Is  so  obvious  that  a 
prudent  man,  exercising  reasonable  foresight, 
would  not  have  done  the  act,  then  he  may 
be  said  to  have  voluntarily  exposed  his  per- 
son to  danger." 

Now,  does  the  use  of  the  word  "negligent" 
in  the  clause  demand  from  the  insured  a  great- 
er degree  of  prudence  and  care  than  that  enun- 
ciated In  these  authorities?  The  rule  is  now 
firmly  established  that  limitations  on  the 
liability  of  the  company  are  construed  most 
strongly  against  the  insurer,  or  liberally  in 
favor  of  the  insured.  Niblack  on  Insurance, 
§  367 ;  Fidelity  &  Casualty  Co.  v.  Cliambers, 
93  Va.  138,  24  S.  B.  896,  40  L.  R.  A.  432. 
Chancellor  Kent  says  that  the  true  principle 
of  sound  ethics  is  to  give  a  contract  the 
sense  In  which  the  person  making  the  prom- 
ise believes  the  other  party  to  have  accepted 
it,  and  a  just  sense  should  be  exercised  In 
so  interpreting  it  as  to  give  due  and  fair  ef- 
fect to  Its  provisions  2  Kent,  Com.  555. 
This  just  principle  of  interpretation  applies 
fittingly  to  contracts  of  accident  Insurance. 
Are  we  to  say  that  the  use  of  the  word  "neg- 
ligent," as  aforesaid,  is  to  exempt  the  in- 
surer from  all  liability  because  perchance 
some  slight  negligence  of  the  Insured  has 
contributed  to  accidental  Injury?  To  do  so 
would  result  in  the  destruction  of  the  real 
purpose  of  indemnity  of  this  character.  It 
has  been  pertinently  said:  "A  very  large  pro- 
portion of  those  events  which  are  universal- 
ly called  accidents  happen  through  some  care- 
lessness of  the  party  injured,  which  contrib- 
utes to  produce  them.  Thus  men  are  Injur- 
ed by  the  careless  use  of  firearms,  of  explo- 
sive substances,  of  machinery,  the  careless 
management  of  horses,  and  in  a  thousand 
ways,  where  it  can  readily  be  seen  after- 
wards that  a  little  greater  care  on  their  part, 
would  have  prevented  It  •  •  •  It  Is  true 
that  accidents  often  happen  from  such  kinds 
of  negligence.  But,  still,  it  is  equally  true 
that  they  are  not  the  usual  result  If  they 
were,  people  would  cease  to  be  guilty  of  such 
negligence.  But  cases  in  which  accidents 
occur  are  very  rare  in  comparison  with  the 
number  in  which  there  is  the  same  negli- 
gence without  any  accident  A  man  draws 
his  loaded  gun  toward  him  by  the  muzzle — 
the  servant  fills  the  lighted  lamp  with  kero- 
sene— ^a  hundred  times  without  injury.  The 
next  time  the  gun  is  discharged,  and  the 
lamp  explodes.  The  result  was  unusual,  and 
therefore  as  unexpected  as  it  had  been  in 
all  the  previous  instances.    So  there  are  un<> 
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dotibtedly  thousands  of  persons  who  get  on 
and  off  from  cars  In  motion  without  accident, 
where  one  is  Injured.  And  therefore,  when 
an  injury  occurs,  it  is  an  unusual  result,  and 
unexpected,  and  strictly  an  accident."  Schnei- 
der V.  Insurance  Co.,  24  Wis.  28,  1  Am.  Rep. 
157.  And  here  we  approvingly  quote  from 
Rustin  V.  Insurance  Co.,  58  Neb.  792,  79  N. 
W.  712,  46  L.  R.  A.  253,  76  Am.  St.  Rep. 
136:  "Accident  iusurance  is  not  designed  to 
furnish  indemnity  only  in  cases  where  the 
policy  holder  orders  his  conduct  with  grave 
circumspection  and  provident  foresight  of 
consequences.  Mere  contributory  negligence 
Is  no  answer  to  an  action  on  a  contract  of 
insurance."  Therefore  an  insurer  against 
accident  must  not  be  relieved  from  liability 
because  of  mere  contributory  negligence,  un- 
less the  contract  is  plain  and  unequivocal 
that  it  should  be.  Surely  we  shall  not  say 
that  the  word  "negligent"  is  to  be  given  a 
meaning  indicating  a  degree  of  exposure  less 
than  that  indicated  by  the  word  "voluntary," 
which  is  used  before  it  in  the  clause  in  the 
policy  under  consideration.  To  give  it  such 
construction  would  grant  almost  limitless 
scope  to  the  ingenuity  of  insurance  compa- 
nies in  framing  contracts  of  this  character  so 
as  to  make  the  exceptions  in  fact  destroy 
the  real  purpose  for  wtdch  the  insurance  was 
obtained.  Used,  as  it  is,  in  connection  with 
the  word  **voluntary,"  it  is  fairer  to  say  that 
it  is  simply  cumulative  to  that  word,  mean- 
ing 1tio  more  than  that  word.  Or  its  use  in 
the  clause  may  fairly  be  said  to  be  redun- 
dant, since  in  a  practical  sense  every  expo- 
sure of  one's  body  to  an  unnecessary  danger 
is  a  negligent  exposure  to  such  danger.  In 
view  of  the  well-established  rule  of  con- 
struction in  such  cases,  the  true  purposes  of 
such  contracts,  and  the  connection  in  which 
the  word  "negligent"  is  used  we  hold  that  its 
use  is  simply  cumulative  or  redundant, 
and  that  the  clause  means  no  more  than 
"voluntary  exposure  to  unnecessary  danger." 
Using  the  language  of  Mr.  Justice  Harlan, 
as  quoted  above,  "the  latter  interpretation  is 
most  favorable  to  the  assured,  does  no  vio- 
lence to  the  words  used,  is  consistent  with 
the  objects  of  accident  insurance  contracts, 
and  is  therefore  the  interpretation  which  the 
court  should  adopt" 

The  evidence  does  not  Justify  the  conclu- 
sion, as  a  matter  of  law,  that  the  insured 
voluntarily  exposed  himself  to  unnecessary 
danger,  within '  the  meaning  of  those  terms 
as  applied  to  cases  of  this  character.  Wheth- 
er he  did  so  expose  himself,  therefore,  was  a 
proper  question  for  the  determination  of  the 
jury  from  all  the  facts  and  reasonable  in- 
ferences in  that  regard.  Nor  can  it  be  just- 
ly said  that  the  jury's  evident  finding  that 
be  did  not  so  expose  himself  to  such  daji- 
ger  is  plainly  wrong,  amounting  to  a  mis- 
carriage of  justice.  Really  it  was  not  prov- 
ed that  insured  was  even  guilty  of  contribu- 
tory negligence,  to  say  nothing  of  the  degree 
of  negligence  required  to  be  shown  under 


such  clause  as  the  one  under  which  exemp- 
tion from  liability  is  claimed.  It  does  not 
appear  that  the  insured  had  knowledge  of 
his  surroundings,  or  of  any  danger  near  him, 
when  the  accident  befell  him.  Where  the 
danger  is  unknown,  the  injury  is  accidental, 
not  the  result  of  voluntary  exposure.  The 
mere  custom  of  railroad  employes  who  make 
runs  out  of  Russell  to  catch  trains  for  that 
place  at  the  telegraph  office  near  which  the 
injury  occurred  does  not  prove  that  the  in- 
sured ever  followed  that  custom.  That  cir- 
cumstance of  itself  is  insufflcient.  Yet  it 
is  all  there  is  in  the  evidence  from  which 
it  can  be  said  that  insured  was  ever  at  the 
bench  on  a  previous  occasion.  Nobody  says 
that  he  was  there  before,  or  that  he  was 
acquainted  with  the  surroundings.  It  is  true 
that  his  run  as  fireman  was  by  this  place, 
but  he  cannot  be  reasonably  charged  with 
knowledge  of  situations  at  places  in  view  of 
which  he  passed  as  such  employe,  engaged  in 
duty  requiring  his  attention  to  the  train. 
For  all  that  is  known,  he  may  have  prudent- 
ly gone  to  this  place  for  the  first  time,  found 
the  bench,  and  occupied  it  reasonably  believ- 
ing himself  perfectly  safe  on  that  which  was 
evidently  provided  for  others.  The  electric 
light  was  not  burning.  Its  accidental  fail- 
ure to  burn  may  have  prevented  his  observ- 
ing the  pitfall.  That  he  was  about  a  city 
at  night  is  not  negligence,  unless  it  were 
shown  that  he  went  to  a  place  which  he 
knew  to  be  dark  and  dangerous,  or  that  he 
should  reasonably  have  known  it  Sitting 
or  lying  on  a  bench  near  the  top  of  an  un- 
guarded wall  is  not  voluntary  exposure  to 
unnecessary  danger  within  the  meaning  of 
those  terms  in  a  policy  of  accident  insurance, 
even  if  it  were  shown  that  the  insured  knew 
of  the  wall  and  the  lack  of  railing  on  it 
Prudent  men  do  such  things.  There  is  no 
danger  while  one's  faculties  are  present 
Sudden  loss  of  those  faculties  would  be 
merely  accidental,  unexpected.  It  is  not 
shown  that  insured  was  asleep  on  the  bench, 
or  that  he  intended  to  sleep  there.  He  may 
have  never  intended  to  sleep  on  it,  yet  he 
may  have  accidentally  gone  to  sleep.  And  it 
may  have  been  that  while  in  that  state  he 
rose  from  the  bench  and  fell  over  the  wall. 
In  Scheiderer  v.  Travelers*  Ins.  Co.,  58  Wis. 
13,  16  N.  W.  47,  46  Am.  Rep.  618,  injury  un- 
der similar  circumstances  is  held  not  to  be 
the  result  of  voluntary  exposure  to  unneces- 
sary danger  And  elsewhere  it  is  held :  "One 
who  lies  down  to  sleep  on  the  top  of  the 
boilers  of  a  steamboat,  and  is  there  injured 
by  steam  escaping  from  a  safety  valve,  is 
not  guilty  of  voluntary  exp6sure  to  unneces- 
sary danger,  though  warned  not  to  sleep 
there,  unless  he  was  conscious  of  the  dan- 
ger from  escaping  steam  from  the  safety 
valve."  Travelers'  Ins.  Oo.  v.  Clark,  109  Ky. 
350,  59  S.  W.  7,  95  Am.  St.  Rep.  374.  In  all 
the  cases  there  runs  the  demand  that  the 
danger  shall  be  of  a  substantial  kind,  shall 
be    unnecessary,    known,    or   obvious,    and 
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that  the  exposure  to  It  shall  be  of  a  reckless 
or  deliberate  character. 

These  observatlonB  upon  the  evidence  are 
sufficient,  we  think,  to  show  the  insufficiency 
of  the  evidence  relied  upon  to  sustain  exemp- 
tion because  of  voluntary  exposure  to  un- 
necessary danger.  By  the  sound  Inferences 
to  be  drawn  from  all  the  facts  and  circum- 
stances it  is  not  established  that  there  was 
exposure  to  danger  of  the  substantial  kind 
that  will  excuse  from  liability,  or  to  any 
danger  that  was  obvious  to  insured.  In 
Travelers'  Ins.  Ck>.  y.  Clark,  supra,  it  is  held : 
**The  words  'voluntary  exposure  to  unneces- 
sary danger,'  when  employed  in  a  contract  of 
life  and  accident  insurance,  relate  to  dan- 
gers of  a  substantial  character  which  the 
Insured  recognizes,  and  to  which  he,  never- 
theless, consciously  and  purposely  exposes 
himself.  Intending  at  the  time  to  assume  the 
risk  of  the  danger." 

Upon  the  evidence  adduced  in  the  ease 
the  issues  were  properly  to  be  disposed  of  by 
the  Jury.  The  verdict  Is  not  against  the  de- 
cided weight  and  preponderance  of  the  evi- 
dence. The  case  was  fairly  submitted  to  a 
Jury.  A  verdict  was  fairly  rendered  by 
that  jury.  No  manifest  wrong  or  Injustice 
appears.  The  verdict  Is  not  unwarranted 
by  the  evidence.  Under  such  circumstances 
what  Justification  can  there  be  for  disturb^ 
ing  the  verdict  and  denying  to  plaintiff  the 
result  thus  fairly  gained?  There  is  none. 
The  action  of  the  circuit  court  In  setting 
aside  the  verdict  and  awarding  a  new  trial 
Is  contrary  to  well-established  law.  CJoal- 
mer  v.  Barrett,  61  W.  Va.  237,  66  S.  B.  385 ; 
Smith  v.  Railway  Co.,  48  W.  Va.  69,  35  S. 
D.  834;  Toung  v.  Railroad  Oa,  44  W.  Va. 
218,  28  S.  E.  932;  Miller  v.  Insurance  Co.,  12 
W.  Va.  116,  29  Am.  Rep.  452,  and  many  other 
cases. 

The  action  of  the  trial  court  in  setting 
aside  the  verdict  and  awarding  a  new  trial 
is  erroneoua  It  is  therefore  reversed.  This 
court  now  proceeding  to  render  such  Judg- 
ment as  the  circuit  court  should  have  render- 
ed, it  is  considered  that  the  plaintiff  recover 
from  the  defendant  the  sum  of  $1,000,  with 
interest  thereon  from  the  17th  day  of  April, 
1906,  and  his  costs  about  the  prosecution  of 
his  case  In  the  circuit  court  expended. 


(150  N.  C.  827) 

STATE  V.  HINSON. 

(Supreme  Court  of  North  Carolina.     April  1, 
1909.) 

1.  Cbiminai.  Law  (§  814«)  — Instructions — 
Support  by  Evidence— EssENTiALnr. 
An  instruction  unsupported  by  evidence  is 
error,  especially  where  accused  has  or  may  have 
been  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §f  1979,  1982;  Dec.  Dig.  S 
814.*] 


2.  HoiaoiDS  a  808^  —  Mubdsb  —  Iitstbtto- 

TIONS. 

Where  the  evidence  showed  that  accused 
was  making  a  determined  assault  on  debedent, 
who  was  backing  away  from  him,  that  he  knock- 
ed  the  decedent  down  and  struck  him  with  a 
knife  three  or  four  times  after  he  got  up,  it 
supported  an  instruction  submitting  an  issue  of 
murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  §  808.*] 

S.  CanaNAi.  Law  (f  806*)  —  Evidskcb— Bbs 

GK8T2EB— DECLABATIONB. 

In  a  murder  trial,  the  state  could  show. 
as  part  of  the  res  gestae,  that  near  the  end  of 
the  combat  decedent  exclaimed,  *'I  am  cut,"  and 
that  the  father  of  the  parties,  who  tried  to 
separate  them,  said,  "I  told  you  to  quit;  you 
are  going  to  get  cut" 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  §  866.*] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty; Long,  Judge. 

Tom  Hinson  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Affirmed. 

Before  tlie  Jury  was  impaneled,  the  solicit- 
or stated  to  the  court,  in  the  presence  of 
the  prisoner  and  his  counsel,  that  he  would 
not  ask  for  a  verdict  of  murder  in  the  first 
degree,  but  for  a  verdict  of  murder  in  the 
second  degree  or  of  manslaughter,  as  the 
facts  might  warrant  In  apt  time  the  court 
was  requested,  for  the  prisoner,  to  charge 
the  jury:  "(1)  That  if  the  state  has  failed 
to  satisfy  you  beyond  a  reasonable  doubt  that 
Tom  Hinson  made  the  wound  that  caused  the 
death  of  Earnest  Hinson,  you  will  find  the 
defendant  not  guilty.  (2)  The  court  charges 
you  that  you  shall  render  a  verdict  of  not 
guilty.  (8)  Proof  to  convict  in  this  case  must 
be  such  as  to  exclude  every  other  reasonable 
hypothesis  than  that  of  the  defendant's  guilt ; 
and  if  the  state  has  failed,  by  its  evidence, 
to  exclude  every  other  reasonable  hypothesis 
than  that  the  defendant  killed  the  deceased, 
you  will  find  the  defendant  not  guilty.**  The 
court  gave  the  first  and  third,  and  de<dined 
to  give  the  second,  prayer  for  instructions, 
and  defendant  excepted.  In  a  portion  of  tlie 
charge  the  court  instructed  the  Jury  as  fol- 
lows :  "That  if  the  state  had  furnished  evi- 
dence from  which  the  Jury  found  and  were 
satisfied  beyond  a  reasonable  douht  that  the 
prisoner  and  his  brother,  the  deceased,  en* 
gaged  in  a  mutual  affray  and  entered  into  a 
mutual  combat  by  consent,  on  equal  terms, 
and  without  use  of  deadly  weapons,  and  with- 
out serious  injury  to  each  other,  and  that, 
during  the  progress  of  the  fight,  their  father 
interfered,  came  between  them,  endeavored 
to  separate  them,  and  pushed  the  deceased 
off ;  that,  if  the  Jury  further  found  beyond  a 
reasonable  doubt  that  the  prisoner  followed 
up  and  pressed  the  fight,  and  used  a  knife 
and  stabbed  and  cut  his  brother,  and  indicted 
the  wound  described  by  the  witnesses,  from 
which  be  soon  thereafter  died ;  and  that  the 
deceased  was  at  the  time  unarmed  and  go- 
ing back,  or  in  retreat,  or  in  the  act  of  quit- 


•For  other  eaiM  sm  tame  topic  and  tecUon  NUMBER  in  Doc  4  Am.  Digs.  1907  to  date,  4  Reporter  Indeza* 


N.O.) 


HICKB  V.  KINQ. 


126 


ting  the  combat  at  the  entreaty  of  his  father 
—that  the  offense  of  the  prisoner  In  taking 
life,  and  with  a  knife,  and  inflicting  the 
wound  described,  under  these  circumstances, 
if  so  found  by  the  Jury,  would  be  murder  in 
the  second  degree."  To  this  instruction  the 
defendant  excepted..  There  was  verdict  of 
guilty  of  murder  in  the  second  degree,  and 
from  judgment  on  the  verdict  the  defendant 
appealed. 

J.  A.  Lockhart,  for  appellant  The  Attor- 
ney General,  for  the  State. 

HOKB,  J.  It  was  chiefly  urged  for  error 
that  the  portion  of  the  charge  set  forth  was 
predicated  on  evidence  suggested  therein,  and 
entirely  without  support  in  the  testimony. 
The  position  contended  for  Is  sound  as  a 
general  rule,  certainly  where  it  appears  that 
the  prisoner's  cause  has,  or  may  have  been, 
prejudiced  by  the  course  Indicated;  but  we 
are  of  opinion  that  the  facts  presented  do  not 
bring  the  case  within  the  principle.  On  the 
trial,  Landy  Bdwards,  a  witness  for  the  state, 
testified  as  follows:  ''I  looked  and  saw  the 
defendant  and  Earnest  and  Wyatt  Hlnson* 
Earnest  was  backing  out,  and  Tom  was  ad- 
vancing on  him.  Both  knocking.  Earnest 
didn't  get  more  than  five  or  six  steps.  I  next 
saw  his  father,  Wyatt,  come  between  the 
boys.  He  pressed  Earnest  off.  Defendant  hit 
at  Earnest  I  thought  this  lick  hit  Wyatt 
Then  Tom,  the  defendant,  ran  around  his 
father,  and  struck  ESarnest  with  his  fist,  and 
knocked  him  down.  Earnest  got  up.  Then 
the  defendant  hit  him  (Earnest)  two  or  three 
times.  Did  not  see  what  the  defendant  had 
In  his  hand.  If  he  had  a  knife,  I  could  not 
tell.  Was  not  dose  enough.  Then  Earnest 
went  to  the  doctor's  shop,  and  saw  cut  in  his 
breast,  right  on  left  breast  It  was  bad-look- 
ing place.  The  defendant's  father  was  hold- 
ing the  wound  while  the  doctor  was  working 
on  the  place.  Blood  was  oozing  out  of  the 
place.  Earnest  is  dead  now.  Cutting  took 
place  between  9  and  12  o'clock."  Duncan 
Patterson,  for  the  state,  testified:  "Boys 
were  fighting  when  I  saw  them.  Earnest 
come  out  of  the  shed  backwards  six  or  eight 
feet,  and  defendant  advancing  and  fighting 
with  fist  Defendant  advancing.  Couldn't 
say  whether  either  had  knife.  The  father 
came  between  them  and  pressed  Earnest 
Bonth.  Was  pushing  Earnest  more  than  Tom. 
Then  Tom  reached  back  and  got  a  piece  of 
plank  about  one  inch  thick,  and  four  inches 
wide,  and  four  or  five  feet  long,  and  hit  Ear- 
nest or  his  father.  Then  the  father  pressed 
them  apart  Then  Tom,  the  defendant,  run 
around  and  hit  Earnest  with  his  fist,  and 
knocked  Earnest  down*.  When  Earnest  got 
up,  the  defendant  hit  Earnest  three  or  four 
times  on  the  shoulder.  Don't  know  whether 
he  had  a  knife  or  not  About  this  time  I 
said,  'Quit  boys,'  and  Earnest  said,  'I  am 
cut'    The  father  then  put  his  hand  on  Earn- 


est and  pressed  the  gash,  and  said,  *I  told 
you  to  quit  you  are  going  to  get  cut'  Then 
they  quit  Earnest  stooped  for  his  hat  Told 
me  to  get  his  hat  I  did  so.  He  clutched 
his  breast  and  went  to  the  doctor.  He  was 
cut  in  the  right  side  of  the  breast  He  was 
gashed  to  the  hollow  near  the  middle  of  the 
side  of  the  breast  Didn't  notice  clothing.  I 
saw  the  wound  at  the  doctor's.  Fight  took 
place  about  10  or  11  o'clock  a.  m.  He  lived 
near  a  day.  He  died  that  night  Saw  the 
corpse  between  11  and  12  that  night  Died 
at  the  doctor's  office."  The  doctor  testified : 
"That  the  deceased  died  from  a  wound  in 
the  right  side  of  the  breast  entering  below 
the  second  rib,  ^ranging  downward,  cutting 
the  third  and  fourth  ribs  completely  in  two, 
and  partially  into  the  fifth  rib.  The  wound 
was  two  or  three  inches  deep,  and  into  the 
lung  from  one-half  to  one  inch.  That  he 
died  from  wound  in  the  breast" 

The  mere  statement  of  this  evidence  af- 
fords a  complete  answer  to  the  objections 
urged  for  the  prisoner.  Here  was  testimony 
showing  that  the  prisoner  was  making  a  vio- 
lent and  determined  assault  on  the  deceased, 
who  was  backing  away  from  him;  that  he 
knocked  the  deceased  down,  and  struck  him 
three  or  four  times  after  he  got  up.  Near 
the  end  of  the  fight  if  it  can  be  properly 
termed  a  fight,  the  deceased  exclaimed,  "I'm 
cuf  and  just  at  the  close  the  father,  who 
had  interfered  in  an  effort  to  separate  his 
sons,  was  heard  to  say,  "I  told  you  to  quit 
you  are  going  to  get  cut"  and  he  died  soon 
thereafter  from  a  fatal  cut  into  the  lung. 
These  exclamations  of  the  deceased  and  the 
father  come  clearly  within  the  principle  and 
simplest  instances  of  declarations  competent 
as  part  of  the  res  gestae  (State  v.  Jarrell, 
141  N.  0.  722,  58  S.  E.  127;  State  v.  McCour- 
ry,  128  N.  0.  504,  88  S.  E.  883;  McKelv^, 
Ev.  [2d  Ed.]  848),  and,  taken  in  connection 
with  the  other  facts,  fully  justify  the  action 
of  the  court  below  in  refusing  the  prisoner's 
second  prayer  for  instructions,  and  in  the 
charge  as  given. 

There  is  no  error,  and  the  Judgment  below 
is  affirmed. 

No  error. 


(150  N.  C.  S70) 

HICJKS  V.  KING  et  aL 

(Supreme  .(3ourt  of  North  Carolina.     April  1, 
1909.) 

1.  Landlord  and  Tenant  (i  92*)— Option  to 
Purchase. 

Plaintiff  by  written  lease  rented  his  farm 
to  defendant  for  a  term  of  10  years  for  a  yearly 
rental  of  5  bales  of  cotton,  with  provisions  that 
if  the  rent  and  taxes  were  promptly  paid  de- 
fendant could  purchase  the  land  upon  payment 
of  50  bales  more,  and  that,  if  any  installment 
of  rent  were  not  promptly  paid,  defendant's 
rights  should  be  forfeited,  and  plaintiff  should 
have  the  right  of  re-entrance  thereon.  Held, 
that  the  lease  was  a  contract  for  sale  on  in- 
stallments, and,  upon  plaintiff  having  attempted 
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to  enforce  a  forfeiture  for  default  in  payments, 
defendant  could  assert  his  equity  under  tlie  con- 
tract, and  cause  the  land  to  be  sold  to  pay  the 
balance  due  on  the  purchase  price. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  §  92.*] 

2.  Landlord  and  Tenant  (§  92*)-— Option  to 

Purchase. 

Contracts  for  sale  of  land  on  installments 
are  similar  to  mortgages,  in  that  in  neither  is 
the  purchaser's  equity  destroyed  by  noncompli- 
ance with  a  stipulation  for  prompt  payment,  but 
upon  default  be  is  entitled  to  have  the  balance 
ascertained,  and  a  sale  ordered,  and  to  receive 
surplus,  if  any. 

fEd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  §  92.*] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;  Lyon,  Judge. 

Action  by  F.  D.  Hicks  againi^t  Marshall 
King  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

On  January  1, 1907,  the  plaintiff  leased  his 
farm  in  writing  to  the  defendant  (a  colored 
man)  for  the  term  of  10  years  at  a  yearly 
rental  of  5  bales  of  good  middling  cotton  of 
500  pounds  each,  with  a  further  provision 
that  if  said  rent  was  promptly  paid,  togeth- 
er with  the  taxes  on  the  land,  then  the  de- 
fendant could  become  purchaser  of  the  land 
upon  payment  of  50  bales  more,  with  provi- 
sion for  forfeiture  if  any  installment  of  rent 
is  not  promptly  paid  by  lessee,  and  right  of 
re-entrance  thereon.  During  the  first  5  years 
the  defendant  one  year  paid  his  rent,  one 
year  he  overpaid  1,500  pounds  of  cotton, 
and  the  other  years  he  fell  behind;  but  the 
plaintiff  did  not  assert  the  right  to  re-enter 
till  the  end  of  the  fifth  year,  at  which  time 
the  defendant  was  in  arrears  for  the  five 
years  $63.51.  On  December  30,  1901,  the 
plaintiff  began  this  action  for  recovery  of 
the  land  and  balance  due  on  rent.  A  receiv- 
er was  appointed,  who  rented  the  land  to 
the  defendant  pending  litigation.  The  cause 
was  referred  to  A.  McL.  Graham,  upon 
whose  report  the  judge  rendered  judgment 
for  the  balance  of  rent  due  to  date,  and  for 
the  value  of  the  additional  50  bales  of  cot- 
ton, and  ordered  that  upon  nonpayment  of 
above  sum  the  property  be  sold  for  pay- 
ment thereof  and  costs,  including  allow- 
ances to  receiver  and  referee.  The  plaintiff 
appealed. 

E.  K.  Bryan  and  H.  E.  Faison,  for  appel- 
lant Stevens,  Beasley  &  Weeks,  Rountree 
&  Carr,  Walter  Clark,  Jr.,  Aycock  &  Win- 
ston, and  Bunn  &  Spruill,  for  appellees. 

CLARK,  G.  J.  The  appeal  presents  prac- 
tically but  one  point.  The  plaintiff  contends 
that  the  court  should  have  held  that  punctu- 
al payment  of  rent  was  of  the  essence  of 
the  contract,  and  that  upon  default  the 
plaintiff  was  entitled  to  re-enter  and  take 
possession.  But  this  would  Ignore  the  other 
features  of  the  contract.  This  case  is  al- 
most identical  with  Crinkley  v.  Egerton,  113 


N.  C.  444,  18  S.  B.  669  which  held  that,  as 
long  as  the  lessor  treated  the  lease  as  con- 
tinuing, he  was  entitled  as  lessor  to  the 
landlord's  lien  for  rent;  but  that,  when- 
ever, he  put  an  end  to  it  by  seeking  to  re- 
sume possession,  the  defendant  could  assert 
his  equity  under  the  contract  to  convey,  and 
could  cause  the  land  to  be  sold.  Similar 
contracts  have  been  construed  to  be  con- 
tracts to  convey.  Puffer  v.  Lucas,  112  N.  O. 
377,  17  S.  B.  174,  19  L.  R.  A.  682;  Clark 
V.Hill,  117  N.  O.  11,  23  S.  B.  91,  53  Am.  St 
Rep.  574;  Barrington  v.  Skinner,  117  N.  a 
47,  23  S.  E.  90;  Jones  v.  Jones,  117  X.  a 
254,  23  S.  E.  214;  Mfg.  Co.  v.  Gray,  121  N. 
C.  168,  28  S.  B.  257;  Wilcox  v.  Cherry,  123 
N.  O.  79,  31  S.  BX  369;  Thomas  v.  Cooksey, 
130  N.  C.  148,  41  S.  B.  2;  Hamilton  v.  High- 
lands,  144  N.  C.  283,  56  S.  E.  929. 

When,  as  here,  the  full  period  for  Install- 
ments has  passed  at  the  date  of  the  judgp> 
ment.  It  is  necessary  only  to  deduct  the  pay- 
ments made  and  direct  a  sale  of  the  proper- 
ty to  pay  the  balance  due.  When  there  are 
Installments  which  have  not  fallen  due,  the 
present  value  only  of  such  should  be  charg- 
ed against  the  purchaser.  Contracts  for  sale 
on  installments  are  similar  to  mortgages. 
In  neither  is  the  equity  destroyed  by  the 
stipulation  for  prompt  payment;  but  the 
debtor  is  entitled  to  have  the  balance  ascer- 
tained, and  a  sale  ordered,  and  to  receive 
surplus.  If  any. 

Affirmed. 


(150  N.  C.  367) 

HARRIS  et  al.  v.  MARTIN  et  a1. 

(Supreme  Court  of  North  Carolina.     April  1« 
1909.) 

Wills  (§  302*)— Pbobatb— Idkntftt  of  Tks- 

tatbix—evidence. 

Proof  that  a  woman  making  her  will  an- 
nounced herself  as  a  certain  person  to  the  at- 
torney who  drafted  the  will  and  to  a  witness 
thereto,  neither  of  whom  had  met  her  before, 
not  only  by  accepting  an  introduction  to  them 
as  that  person,  but  by  siting  herself  as  such 
in  the  will,  constituted  prima  facie  evidence  of 
her  identity  as  that  person. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  I  302.*] 

Appeal  from  Superior  Court,  Wake  Coan- 
ty;    Neal,  Judge. 

Application  by  C.  H.  Martin,  administrator, 
and  others,  for  probate  of  the  will  of  Sarah 
C.  Harris.  J.  T.  Harris  and  others  inter- 
posed a  caveat  From  a  judgment  for  pro- 
ponents, caveators  appeal.  Affirmed. 

Aycock  &  Winston,  R.  N.  Slmms,  and  J.  N, 
Holding,  for  appellants.  Armstead  Jones  & 
Son  and  Pou  &  Brooks,  for  appellees. 

CLARK,  C.  J.  This  is  a  caveat  of  the  will 
of  Sarah  C.  Harris.  The  complaint  alleges 
that  said  paper  writing  "was  not  and  Is  not 
the  last  will  and  testament  of  the  said  Sarah 
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C.  Harris,  deceased,  for  the  reason  tbat  the 
slgnatare  of  the  said  Sarah  O.  Harris  there- 
to was  obtained  by  nndue  and  improper  in- 
fluence and  duress  upon  the  said  Sarah  G. 
Harris,"  and,  as  a  further  ground,  alleges 
that,  "at  the  time  of  the  execution  thereof 
and  continuously  thereafter  until  her  death, 
the  said  Sarah  C.  Harris  did  not  have  the 
capacity  to  make  and  execute  a  will,  for  the 
reason  that  she  was  not  of  a  sound  and  dis- 
posing mind  and  memory  at  and  during  said 
time." 

W.  H.  Ruffin,  EiSq.,  attorney  at  law  of  I/>u- 
Isburg.  testified  that  he  received  a  message 
from  Mrs.  Jennie  Martin,  who  resided  in  the 
same  town,  that  her  sister.  Miss  Harris, 
wished  him  to  come  to  her  (Mrs.  Martin's) 
house  to  draw  Miss  Harris'  will;  that  he 
went,  and  was  introduced  by  Mrs.  Martin  to 
Miss  Harris  as  her  sister ;  that  Mrs.  Martin 
then  stated  to  witness  that  this  was  her 
sister,  who  wanted  her  will  drawn,  and  Mrs. 
Martin  stated  what  the  terms  of  the  will 
were,  the  witness  took  notes,  then  turned  to 
Miss  Harris,  read  the  notes  to  her,  and  ask- 
ed her  was  that  the  way  she  wished  the  will 
drawn,  and  she  replied  "Yes" ;  that  the  wit- 
ness went  off  and  drew  the  will,  and  re- 
turned, bringing,  as  requested.  Dr.  O.  L. 
Ellis,  as  a  witness.  Miss  Harris  and  Mrs. 
Martin  came  into  the  room.  Witness  read 
the  will  to  Miss  Harris,  and  asked  her  if 
that  was  the  way  she  wished  her  will  drawn, 
and  she  said,  "Yes,"  and  requested  him  and 
Dr.  Ellis  to  witness  it  She  then  signed  the 
will  in  their  presence,  and  they  signed  it  in 
her  presence.  On  cross-examination  witness 
said  he  met  Miss  Harris  only  on  those  two 
occasions,  and  knew  her  only  by  the  intro- 
duction above  stated,  and  that  she  seemed 
physically  and  mentally  capable  of  making  a 
will. 

Dr.  Ellis,  a  practicing  physician,  testified 
that  he  accompanied  Mr.  Ruffin  on  this  last 
occasion,  was  introduced  to  Miss  Harris, 
whom  be  had  never  met  before,  and  knew 
only  by  this  introduction;  that  Mr.  Buffin 
read  the  will  over  to  her.  She  said  that  was 
her  will.  She  signed  it  in  the  presence  of  Mr. 
RuflSn  and  himself,  and  they  signed  it /is  wit- 
nesses in  her  presence.  He  was  asked  to  sign 
by  Mr.  Ruffin  in  her  presence.  The  caveators 
introduced  no  testimony.  The  jury  found 
that  the  paper  writing  was  the  last  will  and 
testament  of  Sarah  C  Harris. 

Tl^e  caveators  contend  that  the  court 
should  have  Instructed  the  jury,  as  request- 
ed, that  there  was  not  sufficient  evidence  to 
answer  the  issue  "Yes,"  and  that  they  should 
answer  it  "No."  There  was  no  evidence 
whatever  tending  to  show  as  the  caveators 
contend  that  another  person  had  fraudulently 
and  falsely  impersonated  Miss  Harris.    There 


was  no  allegation  of  that  nature  in  the  com- 
plaint On  the  contrary,  it  was  averred  that 
"the  signature  of  Sarah  C.  Harris  thereto 
was  procured  by  undue  influence  and  duress," 
and  that  "at  the  time  of  execution"  of  said 
will  "the  said  Sarah  C.  Harris  did  not  have 
the  capacity  to  make  and  execute  a  will." 
Upon  the  averments  In  the  complaint  there 
was  nothing  that  required  the  respondents 
to  put  in  evidence  of  an  identity  that  was  not 
questioned,  and  which,  indeed,  was  admitted 
by  the  pleadings.  Indeed,  when  the  pro- 
pounders  rested,  after  putting  in  evidence  of 
the  formal  execution  of  the  will,  it  must  have 
been  a  distinct  surprise  to  raise  the  question 
of  identity  of  the  testator  without  any  allega- 
tion in  the  complaint.  The  testatrix  announc- 
ed herself  as  Miss  Sarah  C.  Harris,  not  only 
by  accepting  the  introduction,  but  by  sign- 
ing herself  by  that  name.  Where  a  cartman 
took  goods  to  the  house  of  L.,  not  knowing 
the  owner,  asked  a  person  he  found  there  for 
Mr.  Lb,  and  the  person  said  "I  am  Mr.  Ia," 
it  was  held  by  Lord  Lyndhurst  that  this  was 
prima  facie  evidence  of  the  identity  of  Mr.  L. 
Wilton  V.  Edwards,  6  Car.  &  P.  677;  Harris, 
Identification,  SS  75,  09,  116.  When  one  is 
asked  who  he  is,  his  reply  that  he  is  S.  Is 
some  evidence  of  that  fact  Reynolds  v. 
Staines.  2  C.  &  K.  745.  Where  at  an  auetion 
a  person  was  addressed  by  several  as  "R.,'* 
and  his  name  was  so  written  upon  the  board* 
Wilde,  C  J.,  held  that  this  was  prima  facie 
evidence  that  such  was  his  name.  Collier  v. 
Nokes,  2  C.  &  K.  1012. 

The  facts  in  evidence  were  sufficient  to 
submit  the  case  to  the  jury  upon  the  Identity 
of  the  testator,  and,  there  being  no  evidence 
to  the  contrary,  it  satisfied  the  j^ury.  It 
would  have  been  easy  for  the  caveators,  the 
nearest  relatives  of  the  deceased,  to  have 
shown  from  the  description  of  her  person, 
from  her  handwriting,  by  their  knowledge  of 
her  whereabouts  at  that  time,  and  other  cir- 
cumstances, whatever  reason,  if  any  there 
was,  to  throw  doubts  upon  the  identity  of  the 
testator.  The  transaction  took  place  In  the 
usual  manner.  The  witnesses  were  two  gen- 
tlemen of  standing  in  their  respective  profes- 
sions, and  there  is  nothing  whatever  in  the 
attendant  circumstances  to  cast  a  doubt  upon 
the  bona  fides  of  the  transaction. 

Strangers  must  frequently  execute  wills 
when  no  better  known  to  the  witnesses  than 
the  testator  was  in  this  case.  Had  the  ques- 
tion of  the  identity  of  testator  been  raised 
by  the  pleadings,  doubtless  the  proof  would 
have  been  complete,  but,  as  it  was,  there  was 
a  prima  facie  case  and  no  evidence  to  the 
contrary.  The  other  exceptions  require  no 
discussion. 

No  error. 
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(150  N.  C.  888) 

GRAVES  ▼.  JACKSOK. 

(Supreme  Court  of  North  Carolina.     April  1, 
1909.) 

1.  Trial  (§  2e7*>  —  Givinq  IifSTBUonoN  in 

liANQUAGS  BSQUESTED. 

The  court  is  not  required  to  give  an  in- 
struction in  the  exact  words  used  by  counsel; 
but,  if  the  instruction  is  given  substantially  as 
requested  and  the  change  of  lan^age  does  not 
weaken  the  force  of  the  instruction,  it  is  suffi- 
cient. 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent 
Dig.  §S  668-672;  Dec.  Dig.  $  267.*] 

2,  Judgment  (§  712«)  —  Conclusiveness  or 
Adjudication— Pebsons  Concluded. 

A  person  who  is  not  a  party  to  a  suit  is 
not  concluded  by  a  judgment  in  that  suit  that 
one  of  the  parties  to  it  is  the  owner  of  certain 
property  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1233;   Dec  Dig.  §  712.«] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty; Long,  Judge. 

Action  by  G.  C.  Graves  against  W..  K. 
Jackson.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

U.  L.  Spence,  for  appellant  R.  L.  Bums, 
for  appellee. 

WALKBR,  J.  This  action  was  brought  to 
recover  two  mules  which  the  plaintiff  alleg- 
ed the  defendant  unlavrfuUy  withholds  from 
him,  or  for  the  value  thereof.  The  mules 
.were  taken  into  possession  by  the  sheriff 
under  a  requisition  Issued  in  an  ancillary 
proceeding  of  claim  and  delivery,  and  the 
defendant  gave  bond  for  the  return  of  the 
property,  and  the  same  was  delivered  to 
him  by  the  sheriff.  The  Judgment  below 
was  in  favor  of  the  defendant,  and  the 
plaintiff  appealed. 

It  appears  that  the  controversy  In  the 
trial  below  was  confirmed  principally  to  the 
*'dark  horse  mule."  The  defendant  had 
agreed  with  one  W.  B.  Tyson  In  1903  that, 
if  Tyson  should  pay  him  $125  on  or  before 
November  1,  1903,  the  mule  should  then  be 
his  property.  Tyson  failed  to  pay  the  mon- 
ey, being  unable  to  do  so,  and  the  agree- 
ment was  canceled  by  the  parties,  and  after- 
wards he  "hired"  the  mule  to  T^son.  The 
evidence  tended  to  show  that  the  title  to  the 
mule  was  to  continue  in  Jackson  until  the 
$125  was  paid.  In  1904^  after  the  agree- 
ment between  Jackson  and  Tyson  had  been 
canceled,  Tyson  mortgaged  the  mule  to  the 
plaintiff,  and  the  plaintiff  relied  upon  the 


mortgage  to  establish  his  title  to  the  mule. 
It  also  appeared  that,  in  an  action  between 
the  plaintiff  and  Tyson  to  recover  this  mule 
and  other  property,  the  court  adjudged  that 
Tyson  was  indebted  to  the  plaintiff  on  the 
mortgage  debt  in  the  sum  of  $238.21,  and 
that  the  property  seized  in  the  action  under 
the  requisition  in  the  claim  and  delivery  pro- 
ceeding was  worth  $35.  The  mule  was  not 
seized,  and  the  court  merely  adjudged  that 
the  plaintiff  recoyer  of  Tyson  the  said  sum 
of  $23&21  and  interest,  and,  further,  that 
plaintiff  is  the  owner  of  the  mule  and  other 
property  described  in  the  complaint,  as  be- 
tween him  and  Tyson*  The  defendant  was 
not  a  party  to  that  suit. 

The  respective  parties  submitted  prayers 
for  Instructions  which  we  think  were  sub- 
stantially given  by  the  court  The  Judge  is 
not  required  to  give  an  instruction  in  the 
very  words  used  by  counsel  in  the  request 
for -it,  even  if  the  instruction  be  a  proper 
one.  If  he  gives  it  substantially,  and  does 
not,  by  any  change  of  language,  weaken  its 
force,  it  is  a  sufficient  compliance  with  the 
law.  Bencher  v.  Wynne,  86  N.  C.  268.  The 
court,  by  its  instructions,  left  the  facts  to 
be  found  by  the  Jury,  and  correctly  explain- 
ed to  them  the  law  arising  upon  the  evi- 
dence. We  do  not  see  why  Jackson  and  Ty- 
son could  not  cancel  their  agreement  if  1^- 
son  found  that  he  was  unable  to  pay  the 
price  of  the  mule,  and  thereby  restore  the 
absolute  or  unconditional  title  to  Jaekson. 
All  the  evidence  tended  to  show  tiiat  at  the 
time  Tyson  executed  the  mortgages  to  the 
plaintiff  the  title  to  the  mule  was  in  Jack- 
son. The  Jury  evidently  found  this  to  be 
the  fact 

As  to  the  suit  between  the  plaintiff  and 
Tyson,  the  defendant  was  not  bound  or  con- 
cluded by  any  adjudication  therein,  not  hav- 
ing been  made  a  party  to  the  action. 

There  was  no  error  in  the  instructions  as 
to  the  amount  due  on  the  plaintiff's  mort- 
gages. This  was  an  issue  of  fact  which  was 
properly  left  to  the  Jury.  Indeed,  the  plain- 
tiff by  hts  fifth  prayer  appears  to  have  bo 
regarded  it 

We  flpd  no  reversible  error  in  any  of  the 
rulings  of  the  court  to  which  the  plaintiff 
excepted.  The  case  was  fairly  submitted 
to  the  Jury  by  the  court  It  practically  In- 
volved an  issue  of  fact  which  the  Jury  upon 
the  evidence  found  against  the  plaintiff. 

No  error. 
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(6  Ga.  App.  56) 

SOUTHBIRN  RY.  CO.  v.  FEtEBMAN. 

(No.  1,424.) 

(Oourt  of  Appeals  of  Georgia.    April  15,  190a) 

1.  MiSTKB  AND  Skevant  (§S  227,  266*)  —  In- 
jury TO  SeBVANT  —  GONTEIBXrrOBY  Negli- 
GENCK. 

Under  the  law  of  this  state  an  employ^  of 
a  railroad  company  cannot  recover  damages  for 
personal  injuries  against  the  company,  when  his 
own  negligence,  however  slight,  contributes  in 
an  appreciable  degree  to  the  cause  of  his  injury. 
Therefore,  in  a  suit  for  such  a  purpose,  no  pre- 
sumption against  the  company  arises  until  the 
employ^  shows  affirmatively  that  he  was  himself 
wiuiout  fault ;  and  it  is  error  to  give  in  cfbarge 
to  the  jury  section  2321  of  the  Civil  Code  of 
1885  in  sudi  a  manner  as  to  make  it  appear  ap- 
pHcable,  irrespective  of  this  limitation.  Georgia 
RaUroad  &  Banking  Co.  v.  Hicks,  96  Ga.  301 
(9,  22  8.  BL  613. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {§  668»  878;  Dec  Dig.  H 
227,  285.*] 

2.  Trial    (i    194*)— InsTBUcnoNa— Pboyinge 

OF  COUBT  AND  JUBT. 

Whether  the  commission  of  acts  other  than 
those  which  the  law  makes  negligence  per  se 
constitntes  negligence  is  a  question  of  fact,  to  be 
determined  by  the  jury,  and  not  by  the  judge. 
Therefore  in  this  case  it  was  error  to  charge 
as  follows:  "If  yon  find  that  the  engine  ran 
back  and  bumped  the  car  in  which  he  was 
working,  or  at  which  he  was  working,  and  caus- 
ed this  plank  to  fall  out,  and  this  was  the  rea- 
son he  was  injured,  I  say  the  plaintiff  would  be 
entitled  to  rcover.''  Hopkins'  Law  of  Personal 
Injaries»  H  2^  28,  and  the  many  decisions  of 
the  Supreme  Court  there  collated. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §f  465,  466;  Dec.  Dig.  f  194.*] 

(Syllabus  by  the  Court.) 

Brror  from  City  Court  of  Baxley;  Levi  O. 
Steen,  Judge. 

Action  by  Schofleld  Freeman  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

Jno.  F.  De  Lacy,  for  plaintiff  In  error.  Jas. 
R.  Thomas  and  W.  W.  Bennett,  for  defendant 
in  error. 

HILU  C.  J.    Judgment  reversed. 


(6  Ga.  App.  54) 

PAINTER  V.  McGAHA.    (No.  1,421.) 
(0>nrt  of  Appeals  of  Ckorgia.    April  16,  1909.) 

TlU>VEB    AND     (DORVEBSION    ({     16*)  —  WHEN 
MAIlfTAINABLX. 

Where  one  in  possession  of  personal  prop- 
erty under  a  condiaonal  sale  is  wrongfully  de- 
prived of  its  possession,  he  has  a  right  to  in- 
stitute an  action  of  trover  against  the  wrong- 
doer to  recover  possession  of  the  property  ei- 
ther on  the  ground  of  title  or  of  right  of  posses^ 
sion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  §{  122,  13S;  Dec.  Dig.  § 
16.*] 

(Syllabus  by  the  Oourt.) 

Error  from  City  Ck>urt  of  Dalton;   J.  A* 
IjonglQy,  Judge. 
Action  by   O.   R.   McGaha   against   Sam 


Painter.    Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

W.  B.  Mann,  for  plaintiff  in  error.  M.  0. 
Tarver,  for  defendant  in  error. 

HILL,  C.  J.  McGaha  brought  trover 
against  Painter  in  the  city  court  of  Dalton 
to  recover  possession  of  a  horse.  The  Jury 
found  a  verdict  for  the  plaintiff,  and  the  de- 
fendant's motion  for  a  new  trial  was  over- 
ruled. 

The  facts  in  the  case,  which  are  not  con- 
troverted, briefly  stated,  are  as  follows:  Mc- 
Gaha and  Painter  swapped  horses;  McGaha 
relying  upon  Painter's  statement  that  the 
title  to  his  horse  was  free  from  any  lien  or 
incumbrance.  Soon  after  the  exchange  was 
made,  the  horse  which  Painter  had  swapped 
to  McGaha  was  levied  upon  under  a  mort- 
gage fl.  fa.  against  Painter,  and  seized  and 
sold  thereunder,  whereupon  McGaha  insti- 
tuted liis  trover  suit  It  develoi>ed  on  the 
trial  of  the  suit  that  the  horse  which  lilc- 
Gaha  traded  to  Painter  was  bought  by  him 
from  his  mother-in-law,  who  retained  title  to 
the  horse  until  he  paid  her  for  it  This  res- 
ervation of  title  was  not  in  writing,  and  it 
was  not  shown  that  McGaha  had  paid  any- 
thing for  the  horse;  but  it  was  admitted 
that  he  had  possession  of  the  horse  under 
this  sale.  Under  these  facts,  it  is  contended 
by  the  plaintiff  in  error  that  trover  did  not 
lie,  as  the  evidence  showed  that  the  plaintiff 
did  not  have  title  to  the  horse  when  he  filed 
suit. 

We  do  not  concur  in  this  view.  The  plain- 
tiff did  have  a  special  property  in  the  horse 
at  the  time  the  action  was  commenced,  and 
did  have  a  title  subject  to  be  defeated  by 
the  vendor  only  upon  failure  to  pay  the  pur- 
chase price.  This  was  sufficient  to  Justify 
him  in  bringing  an  action  of  trover  on  this 
ground.  Mitchell  v.  Georgia  &  Alabama 
RaUway,  111  Ga.  700,  86  S.  E.  971,  61  L.  R. 
A.  622,  and  cases  there  cited.  Besides  this, 
the  plaintiff  was  in  possession  of  the  horse 
at  the  time  the  exchange  was  made,  and  this 
possession  was  good  against  all  the  world, 
even  the  vendor,  and  entitled  him  to  main- 
tain an  action  of  trover  for  the  possession 
of  the  horse,  which  had  been  wrongfully  and 
fraudulently  taken  from  him  by  the  defeud- 
ant.  To  maintaUi  an  action  of  trover  the 
plaintiff  must  show  title  in  himself,  or  the 
right  of  possession  wrongfully  withheld  from 
him  by  the  defendant  Groover  v.  Her,  1 
Ga.  App.  77,  67  S.  B.  906. 

It  is  the  general  rule  that  peaceable  and 
lawful  possession  of  personal  property,  even 
where  the  holder  has  no  title  to  the  saiue, 
gives  him  a  ri*ght  to  sue  in  trover  a  wrong- 
doer who  lias  deprived  him  of  that  posses- 
sion. Mitchell  Case,  supra.  And  Civ.  Code 
1896,  S  3886,  declares  that  mere  possession 
of  a  chattel,  if  without  title  or  wrongful. 


*For-oth6r  cases  see  same  topic  and  section  NUMBBR  in  Dec.  ft  Am.  Digi.  1907  to  date,  A  Reporter  Indexes 
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i^rill  give  a  right  of  action  for  Interference 
thorcwith.  The  plaintiff,  therefore,  had  a 
right  to  institute  a  suit  of  trover  to  recover 
this  horse,  both  because  he  had  a  special 
property  in  the  horse  and  because  he  had  a 
right  to  the  possession  of  the  horse,  as 
against  one  who  had  obtained  the  possession 
of  the  horse  from  him  by  the  false  and  fraud- 
ulent representations  that  the  horse  which 
he  exchanged  for  the  horse  of  the  plaintiff 
belonged  to  him  and  was  unincumbered. 
Fudge  V.  Kelley,  4  Ga.  App.  630,  62  S.  E.  96. 
Both  good  law  and  sound  morality  on  the 
facts  were  on  the  side  of  the  plaintiff,  and 
the  jury  did  right  to  give  him  the  horse, 
and  the  judge  did  not  err  in  refusing  to  grant 
a  new  trial. 
Judgment  affirmed. 


(6  Oa.  App.  106) 

WEST  V.  STATE,    (No.  1,726.) 
(Court  of  Appeals  of  Georgia.    April  15,  1909.) 

1.  Arson  (§  2*)— Elements. 

In  a  case  of  arson,  the  corpus  delicti  con- 
sists of  two  fundamental  facts:  First,  the  bum- 
log  of  the  house  described  in  the  indictment; 
and,  second,  the  fact  that  a  criminal  agency  was 
the  cause  of  the  burning. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  §2;   Dec.  Dig.  §  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  507-509;    vol.  8,  p.  7582.] 

2.  Arson  (§  27*)— Evidence— Presumptions. 

On  a  trial  for  arson,  if  nothing  appears 
but  the  mere  fact  that  the  house  was  consumed 
bv  fire,  the  presumption  is  that  the  fire  was 
the  result  of  accidental,  or  natural,  or  provi- 
dential  cause. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  §  55;    Dec.  Dig.  §  27.*] 
8.  Criminal  Law  (§  535*)— Confession— Cor- 

rororation— n  ecessit  y. 

It  is  well  settled  in  this  state  that  while  a 
confession  freely  and  voluntarily  made  may  be 
sufficient  to  convict,  when  corroborated  by  proof 
of  the  corpus  delicti,  yet,  before  it  can  be  suffi- 
cient for  this  purpose,  there  must  be  proof  ali- 
unde of  the  essential  facts  constituting  the 
crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1225;    Dec.  Dig.  §  535.*] 

4.  Criminal  Law  (§  534*)— Sufficiency  of 
Evidence— Extrajudicial  Confession. 
In  this  case  there  is  no  proof  whatever 
tending  to  show  that  the  crime  of  arson  was 
committed  by  any  one,  and  the  conviction  of  the 
defendant  is  based  alone  upon  bis  mere  extra- 
judicial confession. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  $  1222 ;   Dec.  Dig.  S  534.*] 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Dooly  County ; 
U.  V.  Whipple,  Judge. 

Will  West  was  convicted  of  arson,  and 
brings  error.    ReversecL 

Busbee  &  Busbee,  for  plaintiff  in  error. 
W.  F.  George,  Sol.  Gen.,  for  the  State. 

HILL,  C.  J.  Will  West  was  convicted  of 
arson,  and  his  motion  for  a  new  trial  was 


overruled.  There  is  no  controversy  over 
any  question  of  law;  the  only  issue  In  the 
case  being  as  to  the  sufBciency  of  the  evi- 
dence. 

It  is  insisted  by  the  plaintiff  in  error  that 
there  is  no  proof  of  the  corpus  delicti.  In 
cases  of  arson,  as  in  every  other  crime,  it  is 
absolutely  necessary  that  the  evidence, 
whether  direct  or  circumstantial,  should 
show,  to  a  moral  and  reasonable  certainty 
and  to  the  exclusion  of  every  other  reason- 
able hypothesis,  that  the  crime  was  commit- 
ted by  some  one.  No  universal  and  invaria- 
ble rule  can  be  laid  down  as  to  what  would 
amount  to  proof  of  the  corpus  delicti.  Each 
case  depends  upon  its  own  peculiar  circum- 
stances. But  in  every  case  of  arson  two  fun- 
damental facts  must  appear:  First,  a  burn- 
ing; and,  second,  some  criminal  agency 
which  caused  the  burning.  In  other  words, 
the  corpus  delicti  in  a  case  of  arson  is  not 
merely  the  burning  of  the  house  in  Question 
but  that  it  was  burned  by  the  willful  act  of 
some  person,  and  not  as  a  result  of  natural 
or  accidental  cause;  for,  if  nothing  appears 
but  the  mere  fact  that  the  house  was  con- 
sumed by  fire,  the  presumption  is  that  the 
fire  was  the  result  of  accident,  or  some  prov- 
idential cause.  Phillips  v.  State,  29  Ga.  105 ; 
Williams  v.  State.  125  Ga.  741,  54  S.  B.  661 ; 
Bines  v.  State,  118  Ga.  820,  45  S.  E.  376,  68 
L.  K,  A.  33;  Ragland  v.  State,  2  Ga.  App. 
492,  58  S.  E.  689. 

The  burden  is,  therefore,  on  the  state  to 
prove,  first,  a  burning ;  and,  secondly,  that  it 
was  a  criminal  burning.  The  facts  in  this 
case  show  beyond  doubt  that  the  house  de- 
scribed In  the  indictment  was  consumed  by 
fire.  The  facts  and  circumstances  set  out  in 
the  brief  of  the  evidence  do  not  in  any  man- 
ner indicate  any  criminal  agency  in  the  burn- 
ing, and  wholly  fail  to  overcome  the  presump- 
tion that  the  burning  was  the  result  of  acci- 
dent or  some  natural  or  providential  cause. 
The  circumstances  relied  upon  by  the  state, 
aliunde  the  confession,  as  being  sufficient  to 
show  some  criminal  agency  In  connection 
with  the  burning,  are  wholly  inconclusive  for 
that  purpose.  These  circumstances,  briefiy 
stated,  are  as  follows:  The  house  burned 
was  an  unoccupied  dwelling  house,  within 
sight  of  the  dwelling  house  of  the  prosecutor. 
It  was  burned  about  12  o'clock  on  Sunday 
night.  The  door  of  the  house  was  open  and 
in  plain  view  of  the  residence  of  the  pros- 
ecutor. There  was  no  fire  used  in  or  about 
the  house,  and,  so  far  as  was  known  to  any 
one,  there  was  no  fire  about  the  house  late 
in  the  afternoon  or  in  the  early  part  of  the 
night  of  the  burning.  The  house  had  in  it  at 
the  time  of  the  burning  some  seed  cotton  and 
about  100  bushels  of  cotton  seed.  There 
were  some  tracks,  apparently  made  during 
the  night,  in  the  public  road,  going  by  the 
house  that  was  burned  and  by  the  residence 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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of  the  prosecutor.  Outside  of  the  confession 
claimed  to  have  been  made  by  the  defendant, 
these  are  the  only  clrcumstanceB  which  the 
state  relied  upon  to  prove  the  corpus  delicti. 
It  must  be  apparent  that  taken  all  together, 
th^  fall  far  short  of  proof  of  any  criminal 
agency  in  the  burning  of  the  house.  Certainly 
it  cannot  be  claimed  that  they  in  any  degree 
tend  to  overcome  the  presumption  of  an  ac- 
cidental burning,  and  to  establish  beyond  a 
reasonable  doubt  the  hypothesis  of  unlawful 
burning. 

It  is  insisted  that  generally  It  is  impossible 
to  prove  by  direct  evidence  the  corpus  delicti 
in  arson  cases.  This  may  be  true ;  but  it  fur- 
nishes no  reason  for  any  relaxation  of  the 
imperative  rule,  founded  not  only  in  the  hu- 
manity of  the  law,  but  supported  by  princi- 
ples of  abstract  Justice,  that  in  every  case 
of  alleged  crime  the  proof  must  show  the  fact 
of  the  crime  beyond  a  moral  and  reasonable 
certainty,  to  the  exclusion  of  every  other 
reasonable  hypothesis.  The  crime  of  arson 
is  not  within  any  exception  to  the  rule;  In- 
deed, there  is  no  exception  to  this  salutary 
rule  of  evidence.  In  this  case  it  is  claimed 
that  the  defendant  confessed  the  crime;  but 
this  confession  is  of  no  probative  value  what^ 
ever  until  and  unless,  by  some  evidence  out- 
side of  the  confession,  the  crime  is  shown  to 
have  been  committed  by  some  one.  The  stat- 
ute law  of  this  state  declares  that  a  confes- 
sion alone,  uncorroborated  by  other  evidence, 
will  not  justify  a  conviction.  Pen.  Code  1895, 
S  1005.  And  while  it  has  been  declared  that 
proof  aliunde  that  a  crime  was  committed 
would  in  law  be  sufficient  corroboration  of  a 
confession,  yet  it  is  equally  well  settled  that 
a  mere  confession  is  not  sufficient  to  establish 
the  corpus  delicti  (Murray  v.  State,  43  Ga. 
256):  In  other  words,  that,  before  a  confes- 
sion will  authorize  a  conviction,  it  must  be 
corroborated  by  evidence  which,  independent- 
ly of  the  confession,  tends  to  establish  the 
corpus  delicti  (Bines  v.  State,  supra;  Wim- 
berly  v.  State,  105  6a.  188,  31  S.  B.  162;  Da- 
vis V.  State,  105  6a.  808,  32  S.  E.  158;  Schaef- 
er  V.  State,  93  Ga.  177,  18  S.  B.  552). 

Cases  can  be  imagined  in  which  a  confes- 
sion might  disclose  Independent  facts  or  cir- 
cumstances which  would  furnish  sufficient 
proof  of  the  corpus  delicti.  But  in  this  case 
no  such  Independent  facts  or  circumstances 
are  disclosed  by  the  confession.  The  confes- 
sion consists  of  the  simple  statement  that  the 
defendant,  in  company  with  another  negro, 
set  fire  to  the  house  in  question.  There  is 
no  evidence  of  the  existence  or  whereabouts 
of  this  alleged  accomplice.  No  threat  is 
shown  to  have  been  made  by  the  defendant 
in  reference  to  the  prosecutor  or  his  proper- 
ty, and  no  motive  appears  for  the  commission 
of  such  a  crime  by  the  defendant.  It  is  sig- 
nificant that  the  prosecutor  himself,  accord- 
ing to  the  evidence,  was  "stunned"  by  the 
confession  of  the  defendant    In  some  juris- 


dictions it  has  been  held  that  a  confession  is 
sufficient  to  warrant  a  conviction,  where 
there  is  additional  proof  that  the  crime  charg- 
ed has  been  committed ;  in  other  words,  that 
the  confession  may  be  taken  and  considered 
in  connection  with  other  evidence,  if  there  be 
any,  either  positive  or  circumstantial,  tending 
to  prove  the  commission  of  the  crime  charg- 
ed. Even  if  this  rule  of  evidence  is  applica- 
ble under  the  law  of  this  state,  it  would  not 
fit  the  facts  and  circumstances  of  the  present 
case ;  for  here  the  confession,  as  before  stat- 
ed, furnishes  no  independent  f^ct  or  circum- 
stance tending  to  show  the  commission  of  the 
crime,  or  which,  when  taken  in  connection 
with  any  other  fact  or  circumstance  in  the 
case,  tends  to  show  that  any  crime  was  com- 
mitted, and  the  rule  as  declared  in  this  state 
is  that  the  corpus  delicti  must  be  fully  prov- 
ed, independently  of  the  confession. 

We  are  reluctant  at  all  times  to  interfere 
with  the  verdict  of  a  jury;  but,  after  giv- 
ing the  facts  and  circumstances  in  this  case 
a  most  careful  consideration,  we  are  perfect- 
ly clear  that  nothing  appears  in  the  evidence, 
outside  of  the  confession,  that  even  remotely 
tends  to  show  the  essential  predicate  upon 
which  all  criminal  prosecutions  must  be  bas- 
ed, to  wit,  the  existence  of  the  crime  charged, 
and  for  this  reason  we  are  compelled  to  re- 
verse the  judgment  refusing  to  grant  another 
trial. 

Judgment  reversed. 

(182  Ga.  816) 
TOWN  OF  MATSVILLB  et  al.  v.   SMITH 

et  al. 
(Supreme  Court  of  Georgia.    March  10,  1909.) 

1.  Municipal  Oobpobationb  (§  46*)— Bouwd- 

ABIES— StATUTOBY  PBO VISIONS. 

The  act  approved  September  30,  1879  (Acts 
1878-79,  p.  809),  incorporating  the  town  of 
Maysville,  and  the  vanous  amendatory  acts, 
considered.  The  territorial  limits  of  the  town 
of  Maysville  are  fixed  bv  the  act  approved  Au- 
gust 18,  1905  (Acts  1905,  p.  993),  and  extend 
three-fourths  of  one  mile  in  every  direction  from 
the  "center  of  the  old  Northeastern  Depot  site." 
[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  46.*] 

2.  Statutes  (§§  76,  120*)— Relating  to  Mobb 
Than  One  Subject— Expbession  op  Sub- 
ject IN  Title— Special  Law. 

The  act  approved  August  7,  1906  (Acta 
1906,  p.  121),  providing  for  a  change  in  county 
lines  lying  within  the  limits  of  incorporated 
towns  or  cities  of  more  than  500  population,  is 
not  unconstitutional  as  referring  to  more  than 
one  suhject-matter  in  its  title,  or  as  containing 
matter  different  from  that  contained  In  its  title, 
or  as  being  a  special  law  operating  upon  a  sub- 
ject-matter provided  for  by  an  existing  general 
law. 

(Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  77%,  168;  Dec  Dig.  fi§  76,  120.*] 

3.  Counties  (i  lO*)— Change  in  Boundabieb 
—Population. 

ITie  act  of  August  7.  1906  (Acts  1906,  p. 
121),  authorizing  an  election  to  determine  a 
change  of  county  lines  in  towns  or  cities  having 
a  population  of  more   than  500,   applies  only 
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to  towns  or  dtfefl  whose  popalation  has  been 
ascertained  to  exceed  500  by  an  authorised  of- 
flcial  census.  In  the  absence  of  a  census  taken 
under  proper  authority  from  the  state,  resort 
will  be  had  to  the  last  census  of  the  United 
States  to  ascertain  whether  the  provisions  of 
the  act  are  applicable  to  a  given  town  or  city. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  7;   Dec  Dig.  f  la*] 

4.   OOUNTIEB  a  10*)--ClIANaE  IN  BOUNDABIES 

—Injunction.    ' 

As  no  census  under  authority' of  the  state 
has  been  taken  in  the  town  of  Maysville,  and 
the  last  census  of  the  United  States  gives  that 
town  a  population  less  than  500,  the  act  of 
August  TT  1906  (Acts  1906,  p.  121),  Is  inappli- 
cable. The  attempt  of  the  officials  of  that  mu- 
nicipality under  color  of  the  act  to  change  the 
county  lines  within  the  municipal  limit  is  an 
ultra  vires  act,  and  will  be  restrained  by  a  court 
of  equity. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §  7 ;   Dec.  Dig.  §  lO.*] 

(Syllabus  by  the  Ck>urt.) 

Error  from  Superior  Court,  Banks  Connty; 
C.  H.  Brand,  Judge. 

Action  for  an  injunction  by  J.  N.  Smith  and 
others  against  the  Town  of  Maysville  and 
others.  Judgment  for  plaintilfB,  and  defend- 
ants bring  error.    Affirmed. 

A.  J.  Griffin,  O.  Brown,  and  J.  J.  Strick- 
land, for  plaintiffs  In  error.  J.  A.  B.  Mahaf- 
fey,  J.  S.  Ayers,  and  Cobb  &  Erwin,  for  de- 
fendants in  error. 

EVANS,  P.  J.  The  town  of  Maysville  Is  lo- 
cated partly  in  Banks  county  and  partly  in 
Jackson  county.  On  April  13,  1908,  an  elec- 
tion was  held  in  this  town  under  the  act  ap- 
proved August  7,  1906  (Acts  1906,  p.  122), 
which  provides  that  whenever  the  boundary 
lines  of  one  or  more  of  the  counties  of  this 
state  shall  lie  within  the  corporate  limits 
of  any  town  or  city  having  more  than  500 
Inhabitants,  and  it  is  desired  to  change  the 
county  lines  and  bring  the  town  and  city 
wholly  within  the  limits  of  one  county  only, 
the  change  of  such  count  lines  may  be  ef- 
fected by  an  Section  called  and  held  pur- 
suant to  the  terms  of  the  act  The  greater 
number  of  votes  cast  at  this  election  having 
been  in  favor  of  the  future  location  of  the 
town  in  Banks  county,  the  town  authorities  so 
declared  the  result,  and  were  proceeding  to 
certify  this  result  to  the  authorities  of  the 
two  counties  for  the  purpose  of  having  the 
county  lines  readjusted  in  accordance  with 
the  terms  of  the  act,  when  certain  citizens 
of  Jackson  county,  residing  in  the  town  of 
Maysville,  applied  for  an  injunction  to  re- 
strain the  authorities  of  the  town  from  pro- 
ceeding further  to  carry  the  election  Into 
effect  Prior  to  the  hearing  Jackson  county 
was  made  a  party  plaintiff  and  Banks  county 
was  made  a  party  defendant  At  the  hearing 
the  Judge  granted  the  injunction  prayed  for, 
and  defendants  excepted. 

1.  One  of  the  attacks  made  by  the  plain- 
tiffs in  the  court  below  upon  the  validity  of 


the  election  was  that  the  various  acts  incor- 
porating the  town  of  Maysville  were  so  con- 
fusing in  their  definition  of  the  corporate 
limits  of  the  town  that  the  territory  intend- 
ed to  be  embraced  within  the  municipality 
could  not  be  ascertained  with  certainty.  The 
town  of  Maysville  was  incorporated  by  an  act 
approved  September  30,  1879,  "with  the  cor- 
porate limits  of  said  town  extending  three- 
fourths  of  one  mile  in  every  direction  from 
the  Northeastern  Ballroad  depot  In  said 
town."  Acts  1878-79,  p.  309.  By  an  act  ap- 
proved October  13,  1885,  this  act  was  amend- 
ed "in  the  fourth  line  thereof  by  striking 
out  the  words  three-fourths  of  one  mile,' 
and  Inserting  in  lieu  thereof  the  words  'one- 
half  mile  of  one  mile,'  so  that  said  section  as 
amended  shall  prescribe  the  corporate  llmltB 
of  said  town  one-half  mile  in  every  direction 
from  the  Northeastern  Ballroad  Depot"  Acts 
1884r-85,  p.  41&  On  December  6,  1902,  an 
act  was  approved  wherein  it  was  enacted  that 
"an  act  approved  September  30,  1885,  en- 
titled an  act  to  amend  the  charter  of  the 
town  of  Maysville,  in  Jackson  and  Banks 
counties,  be  and  the  same  Is  hereby  amended 
by  striking  all  of  section  1  of  said  act**  Acts 
1902,  p.  277.  Again,  by  an  act  approved  Au- 
gust 18,  1905,  it  was  enacted  that  "section 
1  of  the  act  entitled  'An  act  incorporating 
the  town  of  Maysville,  in  the  counties  of 
Jackson  and  Banks,'  approved  September  30, 
1879,  be  amended  in  the  fifth  line  thereof  by 
striking  out  the  words  'one-half  and  by  in- 
serting in  lieu  thereof  the  words  'three- 
fourths';  also,  by  striking  out  the  word 
'Northeastern'  in  the  seventh  line  of  said 
section,  and  by  inserting  in  lieu  thereof  the 
words  'center  of  the  old  Northeastern  depot 
site,'  so  that  said  section,  when  so  amended, 
shall  prescribe  the  present  incorporate  lim- 
its of  said  town  of  Maysville,  Ga.,  as  extend- 
ing 'three-fourths'  of  one  mile  in  every  direc- 
tion from  the  center  of  the  old  Northeastern 
depot  site."  Acts  1906,  p.  993.  It  is  contend- 
ed that  the  amending  act  of  1902  is  invalid 
because  it  purports  "to  amend  an  act  ap- 
proved September  SO,  1885,  entitled  'An  act 
to  amend  the  charter  of  the  town  of  Mays- 
ville,'" In  certain  particulars,  whereas  there 
is  in  fact  no  act  of  that  date  amending  the 
charter  of  this  town,  and  the  act  of  1902 
therefore  fails  sufilciently  to  identify  the  act 
to  be  amended.  In  Adam  v.  Wrlgbt,  84  Oa. 
720,  11  S.  B.  893,  followed  by  Fullington  v. 
Williams,  98  Ga.  807,  27  S.  B.  188,  it  was  held 
that  the  recital  of  the  title  of  ah  act,  coupled 
with  the  date  of  its  approval  satisfies  the  pro- 
vision of  the  Constitution  which  forbids  an 
act  to  be  amended  or  r^)ealed  by  mere  refer- 
ence to  Its  title.  In  those  cases  the  date  of 
the  approval  of  the  act,  as  well  as  its  title, 
were  given,  and  the  fact  of  the  date  appear- 
ing was  stressed  as  furnishing  matter  other 
than  the  title  of  the  act,  and  as  descriptive  of 
the  act  to  be  amended.     The  act  of  1902 
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merely  refers  to  the  title  to  the  act  of  1885 
for  Its  description,  adding  thereto  the  date 
of  its  alleged  approval.  Were  this  date  of  ap- 
proval correctly  stated,  It  would,  under  the 
anthorltles  just  dted,  be  sufficient  to  satisfy 
the  constitutional  inhibition  against  amend- 
ing an  act  by  mere  reference  to  its  title.  But 
here,  this  date  being  incorrectly  given,  it  Is 
rather  matter  of  misdescription,  and  there 
Is  merely  left  a  reference  to  the  title  of  the 
act  to  be  repealed,  which  by  the  terms  of  the 
Constitution  is  insufficient.  Civ.  Code  1895, 
S  5779.  The  title  of  the  act  of  1905  is  "An 
act  to  amend  an  act  to  incorporate  the  town 
of  Maysville,  in  the  counties  of  Jackson  and 
Banks,  so  as  to  extend  the  incorporate  limits 
of  said  town  one-fourth  of  one  mile  in  every 
direction  beyond  the  present  corporate  limits 
of  said  town  of  Maysville,  6a.,  and  for  other 
purposes."  The  first  section  purports  to 
amend  '*an  act  incorporating  the-  town  of 
Maysville,  in  the  counties  of  Jackson  and 
Banks,  approved  September  30,  1879,"  by 
striking  certain  words  in  certain  lines  and 
Inserting  other  words,  and  ends  as  follows: 
**So  that  said  section,  when  so  amended, 
shall  prescribe  the  present  incorporate  lim- 
its of  said  town  of  Maysville,  Ga.,  as  extend- 
ing three-fourths  of  one  mile  in  every  direc- 
tion from  the  center  of  the  old  Northwestern 
depot  site.*'  The  words  referred  to  as  to  be 
stricken  from  certain  lines  are  not  in  those 
lines  of  the  act  of  1879,  but  will  be  found  in 
the  act  of  1885,  which  is  amendatory  of  the  act 
of  1879.  The  amendatory  act  of  1885  reduced 
the  municipal  territory  from  a  circle  having 
a  radius  of  three-fourths  of  a  mile  to  one 
with  a  radius  of  one-half  of  a  mile;  and,  as 
the  act  of  1902  was  invalid,  this  was  the  ter- 
ritorial limit  of  the  town  in  1905.  The  pur- 
pose of  the  act  of  1905  was  to  amend  the 
act  of  1879  as  amended  by  the  act  of  1885,  so 
as  to  extend  the  municipal  limits  from  a  cir- 
cle with  a  half  mile  radius  to  one  with  a  rad- 
ius of  three-fourths  of  a  mile.  After  re- 
ferring to  certain  verbal  changes  to  be  made 
in  the  act  of  1879,  the  body  of  the  act  sum- 
marizing the  effect  of  such  changes  states 
that  the  section  when  so  amended  ''shall  pre- 
Bcrlhe  the  present  incorporate  limits  of  said 
town  of  Maysville,  Ga.,  as  extending  three- 
fourths  of  one  mile  in  every  direction  from" 
its  designated  center.  0^  misdescription  of 
the  act  of  1879  did  not  affect  the  real  purpose 
of  the  amending  act,  as  expressed  in  its 
title  and  body,  and  did  not  render  it  inopera- 
tive, since  the  means  of  identifying  the 
thing  intended  to  be  accomplished  and  de- 
scribed are  clear,  certain,  and  convincing. 
The  act  of  1905  was  therefore  effective  to 
change  the  limits  of  the  town  from  those  ex- 
pressed in  the  act  of  1885  to  those  of  the 
original  act  of  1879.  Lee  v.  Tucker,  130  Ga. 
51,  GO  S.  E.  164. 

2.  The  act  approved  August  7,  1906  (Acts 
1906,  p#  121),  providing  for  a  change  of  coun- 
ty Ihies  lying  within  the  limits  of  Incorpo- 
rated towns  or  cities  of  more  than  500  popu- 


lation, was  attacked  as  unconstitutional  as 
referring  to  more  than  one  subject-matter 
in  its  title,  as  containing  matter  different 
from  that  contained  in  its  title,  and  as  be- 
ing a  special  law  operating  upon  a  subject- 
matter  provided  for  by  an  existing  general 
law.  This  act  is  not  unconstitutional  for 
any  of  these  reasons.  Manson  v.  College 
Park,  131  Ga.  429,  62  S.  E.  27& 

3.  The  plaintiffs  in  the  court  below  con- 
tend that  the  defendants  should  be  enjoined 
from  further  proceeding  under  the  act  of 
1906,  for  the  reason  that  the  act  by  its  terms 
applies  only  to  towns  and  cities  having  a 
population  of  more  than  500,  and  by  the 
last  official  census  of  the  United  States — 
which  is  the  only  official  enumeration  to 
which  recourse  could  be  had  to  determine 
its  population — Maysville  had  a  population 
of  only  453,  and  there  has  been  no  other  au- 
thorized official  census  since  1900.  The  act 
of  1906  does  not  provide  how  the  number  of 
Inhabitants  shall  be  determined.  On  the 
hearing  the  plaintiffs  Introduced  the  United 
States  census  of  1900  showing  the  population 
of  Maysville  to  be  453»  The  defendants  in- 
troduced an  affidavit  of  the  town  marshal, 
to  the  effect  that,  under  authority  and  direc- 
tion of  the  mayor  and  council  of  the  town 
of  Maysville,  in  the  year  1907  he  took  a  cen- 
sus of  the  population  of  the  town,  and  found 
642  white  and  109  colored  persons  within  a 
radius  of  three-fourths  of  a  mile  from  the 
center  of  the  old  Northeastern  Railroad  De- 
pot site.  This  was  the  only  evidence  sub- 
mitted as  to  the  population  at  the  time  of 
the  election.  The  plaintiffs  In  the  court  be- 
low contend  that  population  under  the  act 
of  1906  is  to  be  determined  by  an  official 
census,  while  the  defendants  contend  that 
it  may  be  established  by  evidence  as  any 
other  fact  is  established.  An  attempted 
enumeration,  without  power  to  require  and 
compel  answers,  would  be  a  mere  farce.  If 
a  municipality  may  designate  any  individual 
it  sees  proper  to  enumerate  its  inhabitants, 
by  simply  taking  a  poll  and  reporting  the 
result  of  his  count,  the  accuracy  of  such  an 
enumeration  from  the  nature  of  things  would 
be  problematical.  When  the  General  Assem- 
bly authorizes  municipal  action  based  up- 
on population,  surely  reference  could  not  be 
made  to  such  a  primitive,  faulty,  and  In- 
formal method.  This  Is  particularly  true 
where  It  is  declared  that  a  law  shall  be  ap- 
plicable only  to  localities  of  a  particular 
population.  When  the  domicll  of  a  citizen 
residing  In  a  town  or  city  lying  in  two  coun- 
ties is  proposed  to  be  changed  and  the  po- 
litical rights  of  such  citizen  effected  by  ma- 
chinery applicable  only  to  towns  or  cities 
containing  a  given  population,  it  Is.  to  be 
presumed  that  the  Legislature  Intended  that 
such  machinery  should  be  put  in  motion  only 
in  cases  where  the  population  had  been  as- 
certained in  some  manner  authorized  by  the 
state  law  or  by  the  official  census  of  the 
United  States.    In  re  Assessment,  etc.,  City 
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of  Passaic,  54  N.  J.  Law.  156.  23  Atl.  517. 
The  Legislature  of  this  state  has  frequently 
recognized  the  United  States  census  as  an 
official  method  of  determining  population. 
Civ.  Code  1895,  §  4102,  provides  for  Jurisdic- 
tion of  justices'  courts  within  the  corporate 
limits  of  any  of  the  cities  of  this  state  hav- 
ing ''by  the  United  States  census  a  popula- 
tion of  over  five  thousand  Inhabitants."  The 
act  providing  for  compensation  of  commis- 
sioners of  roads  and  revenues  in  all  coun- 
ties having  a  population  of  75,000  provides 
that  the  number  shall  be  ascertained  ''ac- 
cording to  the  census  of  the  United  States." 
Acts  1904,  p.  96.  During  the  session  of  1906 
the  Legislature  amended  the  act  providing 
for  the  salaries  of  Judges  of  the  superior 
courts  in  counties  having  a  population  of 
not  less  than  54,000  nor  more  than  75,000 
(Acts  1904,  p.  73)  by  providing  that  this 
shall  be  determined  by  the  last  United  States 
census.  Acts  1906,  p.  56.  This  same  Legis- 
lature also,  in  passing  the  act  to  regulate 
"the  compensation  of  Judges  of  the  superior 
court  for  services  rendered  outside  of  their 
own  circuits  In  those  Judicial  circuits  of  this 
state  having  therein  a  city  with  a  population 
of  not  less  than  75,000  Inhabitants,  provided 
that  the  number  should  be  determined  ''ac- 
cording to  the  census  of  1900"  Acts  1906. 
p.  57.  So,  also,  with  reference  to  salaries 
of  Judges  of  city  courts  In  cities  of  pre- 
scribed population  (Acts  3906,  p.  59),  and 
stenographers  in  certain  city  courts  (Acts 
1906,  p.  59),  it  is  provided  that  the  popula- 
tion shall  be  determined  with  reference  to 
the  United  States  census.  In  providing  for 
the  apportionment  of  the  school  fund  on  the 
basis  of  school  population,  the  General  As- 
sembly has  made  provision  for  an  official 
school  census.  Civ.  Code  1895,  §§  1389-1391. 
The  Legislature  has  also  made  provision  for 
taking  the  census  In  cities  having  a  popula- 
tion of  more  than  5,000  Intermediate  of  the 
decennial  census  of  the  United  States,  and 
It  is  expressly  provided  that  such  census 
shall  be  recognized  as  the  state  census  of 
the  population  of  the  city  "until  a  new  cen- 
sus shall  thereafter  be  taken  by  authority 
of  the  United  States  government,  or  of  the 
state  government."  Acts  1896,  p.  72.  Both 
the  official  state  and  United  States'  census 
appear  to  be  recognized  in  the  Legislature  of 
this  state  as  standards  of  enumeration.  It 
Is  true  that  alongside  of  these  enactments, 
and  sometimes  in  the  same  volumes,  may  be 
found  acts  of  the  Legislature  which  depend 
for  their  operation  upon  a  city  or  county 
having  a  specified  population  wherein  the 
method  of  enumeration  is  not  stated.  Still 
it  seems  from  the  statutes  above  enumerated, 
and  many  others  not  here  referred  to,  that 
It  has  been  the  legislative  policy  of  this 
state  to  reckon  population  from  an  official 
census;  and,  as  the  only  official  census  for 
towns  in  this  state  of  less  than  5,000  Inhab- 


itants Is  the  United  States  census,  that  was 
the  proper  basis  for  ascertaining  the  popu- 
lation of  the  town  of  Maysvllle  in  determin- 
ing the  applicability  of  the  act  of  1906. 

4.  Having  reached  the  conclusion  that  as 
no  census  under  the  authority  of  the  state 
has  been  taken  In  the  town  of  Maysville, 
and  the  last  census  of  the  United  States 
gives  that  town  a  population  less  than  500, 
the  act  of  1906  Is  not  applicable.  Any  at- 
tempt by  the  officials  of  the  town  to  effect 
a  change  in  the  county  lines  within  the  mu- 
nicipal limits  by  virtue  of  the  act  is  ultra 
vires,  and  may  be  enjoined  by  a  citizen  and 
taxpayer  of  the  municipality.  Town  of  Ros- 
well  V.  Ezzard,  128  Ga.  43,  57  S.  B.  114. 

The  foregoing  disposes  of  the  case  Irre- 
spective of  the  merits  of  the  other  assign- 
ments of  error. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(65  W.  Va.  321) 

LORD  &  Mccracken  v.  Henderson 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  16,  1909.) 

1.  AssuMPsrr,    Action   of  (§  5*)— Recovbby 
IN  Assumpsit— Pleading. 

Where  a  contract,  though  in  writing,  has 
been  fully  executed,  and  nothing  remains  to 
be  done  by  defendants  under  it  except  payment 
to  plaintiffs  of  the  price  stipulated  for  the 
work  and  labor  done  by  them  under  the  con- 
tract, in  an  action  of  assumpsit  to  recover  the 
same,  a  8i)ecial  count  on  the  contract  is  unneces- 
sary. Recovery  may  be  had  on  the  common 
counts  in  assumpsit,  and  bill  of  particulars  filed 
therewith. 

[Ed.  Note.— For  other  cases,  see  Assumpsit. 
Action  of.  Cent  Dig.  §  17;    Dec  Dig.  §  5.*] 

2.  Appeal  and  Erbob  (§  692*)— Exclusion  of 
Evidence— Review, 

This  court  will  not  reverse  a  judgment  of 
the  circuit  court  for  sustaining  objections  to 
questions  propounded  to  a  witness  on  the  trial, 
unless  it  affirmatively  appears  from  the  record 
what  the  answers  of  the  witness  thereto  would 
have  l>een,  or  it  is  shown  what  was  proposed  to 
be  proven  by  the  witness  in  response  to  the 
questions,  and  that  the  party  complaining  has 
been  prejudiced  by  the  rulings  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  2905-2909;  Dec.  Dig.  f 
692.*] 

3.  Trial  (§414*)— Motion  to  Exclude  Evi- 
dence—Waiver OF  Objection. 

If,  at  the  close  of  plaintifits*  evidence  in  a 
trial  before  a  jury,  defendants  move  to  ex- 
clude all  of  plaintiffs'  evidence  relating  to  cer- 
tain specific  matters  in  controversy  or  items  in 
the  bill  of  particulars  filed,  and  if  after  their 
motion  has  been  overruled  defendants  proceed 
with  the  trial  and  offer  evidence  on  the  same 
matters  in  issue,  they  will  be  deemed  to  have 
waived  their  motion  to  exclude,  and  the  rights 
of  the  parties  must  then  be  tested  by  reference 
to  all  the  evidence  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  979;    Dec.  Dig.  S  414.*] 


(Syllabus  by  the  Court.) 


*For  other  cases  s^e  same  topic  and  section  NUMBBR  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


W.  Va.) 


LORD  &  MoCRAOKEN  v.  HENDERSON. 


135 


E!rror  to  Circuit  Court,  Randolph  County. 

Action  by  Lord  &  McCracken  against  S. 
S.  Henderson  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
Tersed. 

Talbott  &  Hoover,  for  plaintiffs  in  error. 
W.  B.  Maxwell,  for  defendants  in  error. 

MILLER,  P.  In  an  action  of  assumpsit, 
on  the  common  counts  and  a  special  count, 
with  bill  of  particulars,  the  plaintiffs  ob- 
tained a  verdict  and  Judgment  against  de- 
fendants for  $875.  In  the  special  count  a 
contract  in  writing  between  plaintiffs  and 
defendants,  dated  November  7,  1903,  was  al- 
legedf  whereby,  in  consideration  of  the  prices 
stipulated  to  be  paid  them  therefor,  the 
plaintiffs  contracted  with  defendants  to 
pile,  peel,  properly  cure,  and  load  on  cars> 
according  to  railroad  regulations,  all  the 
merchantable  bark  from  green  hemlock  tim- 
ber standing  on  lands  of  the  defendants  and 
to  be  designated  by  them,  and  to  cut  into 
suitable  log  lengths  all  the  merchantable 
saw  timber  on  said  land  from  which  bark 
could  be  peeled,  and  to  deliver  said  logs  ei- 
ther at  convenient  places  for  loading  at  the 
railroad  of  the  defendants,  or  in  a  dam  ac- 
cessible to  defendants'  sawmill,  and  also  to 
cut,  trim,  and  deliver  at  defendants'  rail- 
road, at  a  point  suitable  for  loading  same, 
all  spruce  pulp  wood.  The  bark  was  to  be 
paid  for  at  the  rate  of  $3.50  for  every  cord 
of  2,000  pounds,  the  weight  to  be  determined 
by  the  tannery  weight  The  logs  were  to  be 
scaled  by  the  defendants  or  a  competent 
agent  by  the  Doyle  or  Scribner .  rule  before 
being  sawed  at  defendants*  mill,  and  were 
to  be  paid  for  at  the  rate  of  $3.50  per  1,000 
feet  for  spruce  and  hemlock,  and  $4  per  1,000 
feet  for  hardwood  logs.  The  pulp  wood  was 
to  be  paid  for  at  the  rate  of  $2  per  cord  of 
128  cubic  feet,  and  according  to  the  meas- 
urements which  the  defendants  should  re- 
ceive from  the  pulp  company.  In  the  bill  of 
particulars  filed  defendants  are  charged  by 
plaintiffs  as  follows:  To  cash,  charged  plain- 
tiffs not  received,  $1,000;  to  350,000  feet 
spruce  and  hemlock  timber  cut  and  deliver- 
ed, not  accounted  for,  at  $3.50  per  1,000, 
$1,225;  to  damage  done  roads,  $500;  to  dam- 
age done  plaintiffs  by  taking  timber  nearest 
dam  and  railroad,  $200;  to  tan  bark  in  woods 
and  at  railroad  burnt  by  negligence  of  de- 
fendants, $100. 

E>  liy  in  the  trial  below  plaintiffs,  in  proof 
of  the  first  item  of  their  account,  endeavored 
to  show  by  the  witness  McCracken  that  In 
their  statement  rendered  for  the  month  of 
October,  1903,  defendants  had  shown  as  the 
balance  due  them  at  that  time  $6,103.00  and 
that  in  the  statement  for  the  month  of  No- 
vember, 1903,  they  had  brought  down  this 
balance  as  $6,500.98,  a  difference  of  $397.38. 
When  plaintiffs'  counsel  asked  the  witness 
whether  he  could  explain  why  defendants 
had  made  this  difference  against  his  firm, 
he  answered:   ''I  cannot"    The  motion  by 


defendants  to  exclude  this  question  and  an- 
swer was  overruled.  Immediately  after- 
wards, however,  when  plaintiffs'  counsel 
asked  the  witness  to  state  when  he,  in  fact, 
began  work  for  the  defendants  under  the 
contract,  and  why  the  written  contract  bore 
date  of  November  7,  1903,  the  objection  by 
defendants'  counsel  thereto  was  sustained. 
And  thereafter,  for  a  time  at  least,  the  court 
limited  plaintiffs  in  their  evidence  to  trans- 
actions subsequent  to  that  date.  Later, 
when  it  began  to  appear  that  the  evidence 
thus  restricted  might  show  an  erroneous 
condition  of  the  account  between  the  par- 
ties, counsel  for  defendants,  on  cross-exam- 
ination of  plaintiff  McCracken,  endeavored 
to  extend  the  investigation  back  of  that 
date,  and  to  show  that  although  the  con- 
tract bore  date  of  November  7,  1003,  it,  in 
fact,  was  a  mere  reduction  to  writing  of  a 
prior  verbal  contract  under  which  the  plain- 
tiffs had  been  operating  since  about  April, 
1903.  But  objections  thereto  by  plaintiffs' 
counsel  were  sustained.  The  above  ruling 
of  the  court  on  defendants'  motion  to  ex- 
clude the  question  and  the  answer  thereto 
of  the  witness  McCracken,  relating,  to  the 
difference  in  the  balance  shown  in  the  state- 
ment of  October,  and  that  brought  down  in 
the  statement  of  November,  1903,  and  the 
subsequent  rulings  of  the  court  on  the  sev- 
eral questions  propounded  said  McCracken 
on  cross-examination,  are  made  the  subject 
of  defendants'  bills  of  exceptions  Nos.  2,  3, 
4,  and  5,  relied  on,  which  will  be  considered 
together.  These  rulings  of  the  court  we  think 
were  based  on  the  erroneous  theory  that 
plaintiffs  were  necessarily  limited  In  their 
proof  to  the  matters  alleged  in  the  special 
count.  The  allegations  of  the  special  count 
and  the  evidence  on  the  trial  show  a  con- 
tract fully  executed  on  the  part  of  the  plain- 
tiffs, and  that  nothing  remained  to  be  done 
on  the  part  of  the  defendants  except  to  pay 
plaintiffs  the  balance,  if  anything,  due  them, 
and  that  the  contract  no  longer  remained 
executory.  A  special  count  therefore  was 
unnecessary.  The  plaintiffs,  if  entitled  to 
recover  anything,  were  entitled  to  recover 
upon  the  common  counts.  Railroad  Co.  v. 
Lafferty,  2  W.  Va.  104;  Railroad  Co.  v. 
Polly,  Woods  &  Co.,  14  Grat  fV'a.)  445;  Tut-  , 
tie  V.  Mayo,  7  Johns.  (N.  Y.)  132— all  cited 
with  approval  in  Bannister  v.  Coal  &  Coke 
Co.,  63  W.  Va.  502,  507,  61  S.  B.  338.  In  the 
latter  case  we  quote  from  Tuttel  v.  Mayo, 
supra,  that  "where  the  party  declares  on  a 
special  agreement,  seeking  to  recover  there- 
on, but  fails  altogether,  he  may  recover  on 
a  general  contract  if  the  case  be  such  that 
supposing  there  had  been  no  special  con- 
tract, he  might  still  have  recovered."  We 
think,  therefore,  that  the  rulings  of  the  court 
in  so  limiting  the  evidence  of  the  parties 
were  erroneous,  and  that  the  action  of  the 
court  below  overruling  defendants'  motion 
to  strike  out  set  forth  in  defendants'  bill  of 
exceptions  No.  2,  was  right    But  whether  de- 
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fendants  were  prejudiced  by  tbe  rullDg  of 
the  court  shown  in  their  biUs  of  exceptions 
numbered  3,  4,  and  5,  and  whether  they  are 
in  a  position  to  take  advantage  thereof,  pre- 
sents quite  a  different  proposition.  We  do 
not  think  they  were  prejudiced  for  several 
reasons:  First,  they  were  the  first  to  ob- 
tain the  adverse  ruling  of  the  court,  and,  as 
a  general  rule,  ought  not  afterwards  to  be 
heard  to  complain  when  the  same  ruling  was 
applied  to  them;  second,  it  does  not  affirma- 
tively appear  what  the  answers  to  the  sev- 
eral questions  propounded  to  the  witness 
McCracken,  objections  to  which  were  sus- 
tained, would  have  been.  There  was  no 
proffer  of  counsel  in  either  instance  to  show 
what  was  proposed  to  be  proven  by  the  wit- 
ness. Wherefore  we  cannot  say  that  the 
court  committed  error.  Delmar  Oil  Co.  v. 
BarUett,  62  W.  Va.  700.  59  S.  B.  634.  If 
the  witness  had  answered,  as  he  likely  would 
have  done,  that  the  transactions  began  prior 
to  November  7,  1903,  the  result  would  have 
been  to  benefit  or  prejudice  the  defendants, 
depending  on  whether  a  larger  or  a  smaller 
balance  or  no  balance  in  favor  of  the  plain- 
tiffs would  be  shown  thereby.  But  as,  in  the 
subsequent  progress  of  the  trial,  all  the 
transactions  between  plaintiffs  and  defend- 
ants seem  to  have  gotten  fairly  before  the 
jury  by  the  evidence  of  the  witnesses  and 
documentary  evidence  introduced,  including 
a  statement  of  all  the  accounts  rendered  by 
defendants  to  plaintiffs,  and  the  tally  sheets 
showing  the  scaling  of  the  logs,  we  are  un- 
able to  see  that  the  rulings  of  the  court  were 
in  any  way  prejudicial  to  the  interests  of 
Hie  defendants. 

The  sixth  bill  of  exceptions  relied  on  re- 
lates to  the  testimony  of  plaintiff  Lord  that 
at  one  time  when  at  defendants'  mill  be  had 
observed  the  scaler  employed  in  scaling  logs 
make  a  mistake  of  some  nine  feet  or  more 
in  scaling  a  particular  log,  and  that  not  long 
before  that  this  scaler  had  told  witness  that 
he  had  never  known  anything  about  scaling 
logs,  and  that  witness  had  asked  him  if  he 
was  scaling,  the  logs  that  were  on  the  ways 
there.  The  court  below  overruled  defend- 
ants* motion  to  exclude  this  evidence.  De- 
fendants claim  the  log  in  question  was  not 
shown  to  be  one  that  plaintiffs  had  cut;  but 
plaintiffs  had  already  offered  evidence  tend- 
ing to  show  mistakes  due  to  incompetency  of 
scalers,  and  the  omission  on  the  part  of  de- 
fendants to  scale  at  all  some  of  the  logs  de- 
livered by  them,  and  the  purpose  of  plain- 
tiffs by  this  evidence  was  to  show  that  de- 
fendants had  incompetent  men  in  charge  of 
the  scaling  of  logs,  and,  by  referring  to  the 
logs  on  the  ways,  witness  was  evidently 
pointing  to  logs  delivered  by  plaintiffs.  Tak- 
en in  connection  with  the  evidence  that  had 
been  and  was  subsequently  introduced  by 
both  parties,  we  see  no  prejudicial  error  in 
refusing  to  exclude  this  testimony. 

The  seventh  bill  of  exceptions  relates  to 
the  motion  of  the  defendants,  made  at  the 


close  of  the  plaintiffs'  testimony,  denied  by 
the  court  below,  to  exclude  certain  evidence 
of  the  plaintiffs.  The  motion  was  first  ap* 
plied  to  the  exclusion  of  the  evidence  relat- 
ing to  the  number  of  feet  claimed  in  the 
logs  delivered  by  them,  defendants  claiming 
that  the  tally  sheets  were  the  best  evidence 
thereof,  and  that  plaintiffs  had  not  offered 
these  in  evidence;  second,  to  the  evidence 
of  the  plaintiffs  as  to  loss  of  bark  burned, 
because  of  want  of  negligence  of  the  de- 
fendants shown  in  allowing  the  fire  to  es- 
cape; and,  third,  to  the  evidence  of  plaintiffs 
relating  to  logs  cut  by  defendants  from  the 
lands  which  defendants  had  marked  out  for 
them  under  their  contract  This  was  not  a 
motion  in  terms  to  strike  out  all  of  plain- 
tiffs' evidence,  but  it  applied  to  all  the  evi- 
dence relating  to  all  the  items  in  plaintiffs' 
account,  except  the  item  of  cash,  charged  as 
not  having  been  received;  but  we  see  no 
reason  why  the  general  rule  of  waiver  an- 
nounced in  Trump  v.  Goal  &  Ck>ke  Co.,  46 
W.  Va.  238,  32  S.  El  1035,  and  other  cases, 
should  not  apply;  for  defendants  after- 
wards introduced  all  their  evidence  relating 
to  the  same  subject,  thereby  supplementing 
the  evidence  of  plaintiffs. 

And  this  brings  us  to  the  consideration 
of  the  eighth  or  last  bill  of  exceptions  con- 
taining the  certificate  of  evidence,  and  the 
motion  of  the  defendants,  overruled  by  the 
court  below,  to  set  aside  the  verdict  and 
grant  them  a  new  trial,  the  only  other  error 
relied  on.  On  this  question  it  is  practically 
conceded  that  the  verdict  and  the  judgment 
thereon  to  the  extent  of  $425.40  are  sustain- 
ed by  the  evidence.  This  concession  is  based 
upon  the  evidence  of  plaintiffs  that  the  re- 
ports and  statements  made  by  defendants 
to  them  from  time  to  time  of  the  logs,  bark, 
and  pulp  wood  delivered  showed  them  enti- 
tied  to  122,472.65,  and  that  the  bill  of  sets-off 
of  defendants  shows  and  defendants  admit- 
ted they  had  paid  plaintiffs  on  account  only 
the  sum  of  $22,047.25,  leaving  a  balance  of 
$425.40.  But,  as  to  the  residue  of  the  ver- 
dict and  judgment,  namely,  $449.60,  it  is  in- 
sisted there  is  absolutely  no  evidence  to  sup- 
port them.  In  determining  this  question,  we 
must  confine  ourselves  to  the  evidence  relat- 
ing to  the  several  items  in  the  plaintiffs' 
account  filed.  The  only  evidence  offered  to 
support  the  first  item  is  that  defendants' 
statement  of  October,  1903,  showed  debits 
$6,103.60,  while  the  statement  for  November 
following  brought  this  balance  forward  as 
$6,500.98,  an  error  against  plaintiffs  of 
$397.38,  and  that  the  debits  shown  in  the  No- 
vember statement  were  $5,678.55,  while  this 
balance  was  brought  forward  in  the  Decem- 
ber statement  as  $5,770.60,  an  error  of  $92.08, 
and  it  was  claimed  that  another  error 
against  plaintiffs  of  $80  was  shown  in  the 
defendants*  statement  for  October.  The 
plaintiffs  kept  no  books  of  account  Thc^ 
defendants  claim  to  have  kept  accurate  books 
of  account  and  to  have .  roidered  monthlj 
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statements  and  generally  daily  reports  of 
the  logs  scaled  and  deliyered,  and  of  the 
hark  and  pnlp  wood  delivered,  which  state- 
ments, with  tally  sheets,  from  the  beginning 
of  the  transactions  in  April  or  May,  1903, 
to  the  conclusion  by  plaintiffs  of  their  con- 
tract, were  offered  in  evidence,  and  that 
there  was  little,  if  any,  evidence  showing  or 
tending  to  show  any  objection  by  plaintiffs 
at  any  time  to  these  reports  and  tally  sheets. 
The  bookkeepers  of  defendants  showed  that 
these  errors  relied  on  to  support  this  cash 
item  were  subsequently  corrected  and  report- 
ed to  plaintiffs.  Their  testimony  was  not 
contradicted,  and  no  effort  is  made  in  sup- 
port of  the  argument  here  by  plaintiffs'  coun- 
sel to  show  anything  to  the  contrary,  nor  are 
we  referred  to  any  other  evidence  in  support 
of  this  cash  item.  We  think,  therefore,  it 
must  be  rejected  for  want  of  proof.  On  the 
second  item,  350,000  feet  of  spruce  and  hem- 
lock timber  not  accounted  for,  we  find  no  ap- 
preciable evidence  to  support  it,  except  only 
in  so  far  as  it  may  be  covered  by  the  sum  of 
$425.40  covered  by  the  verdict.  The  only 
other  evidence  relied  upon  to  swell  the  quan- 
tity of  logs  delivered  and  not  accounted  for 
is  certain  indefinite  testimony  of  plaintiffs 
and  other  witnesses  that  incompetent  scalers 
had  been  at  work  at  the  mill,  and  that  pos- 
sibly, in  the  absence  of  the  regular  scaler, 
^me  of  the  logs  delivered  at  the  railroad 
may  not  have  been'  scaled  at  all,  and  that 
there  were  probably  certain  logs  in  the  mill- 
pond,  separa'ted  from  the  main  body  of  the 
logs  delivered,  that  had  not  been  scaled.  But 
there  was  no  evidence  showing  or  tending 
to  show  as  a  matter  of  fact  that  any  of  the 
logs  delivered  by  plaintiffs  had  not  been 
scaled  or  incorrectly  scaled.  On  the  con- 
trary, the  testimony  of  the  scalers  and  book- 
keepers of  the  defendants  is  positive  and  un- 
equivocal that  all  the  logs  delivered  by  plain- 
tlfflB  had  been  properly  scaled  and  reported, 
as  shown  by  the  monthly  statements  and 
daily  tally  sheets  furnished  plaintiffs,  refer- 
ence being  made  by  them  in  their  testimony 
to  the  statements  and  tally  sheets  where  par- 
ticular logs  supposed  by  plaintiffs  not  to 
have  been  measured  were  reported  and  ac- 
counted for,  and  there  was  no  evidence  of- 
fered by  plaintiffs  to  show  the  contrary,  or  to 
contradict  these  witnesses.  It  is  true  that 
the  testimony  of  Reed,  defendants'  bookkeep- 
er, and  that  of  McGracken,  conflict  as  to  the 
quantity  of  logs  reported  and  shown  by  these 
reports  and  tally  sheets.  McCracken  claimed 
one  amount,  Reed  another,  the  difference 
amounting  to  $425.40,  and  without  this  con- 
flicting evidence  there  is  absolutely  no  ap- 
preciable evidence  of  any  character  to  sup- 
port this  second  item  of  the  account. 

The  third  item  of  the  account,  $500  for 
damages  to  roads  of  plaintiffs,  is  unsupport- 
ed by  any  appreciable  evidence.  The  plain- 
tiffs have  failed  to  give  in  evidence  a  single 
fact  showing  actual  damages  and  Justifying 
the  Jury  in  including  anything  therefor  in 


their  verdict  That  some  trees  were  cut  by 
defendants  for  use  in  building  their  sawmill 
and  making  other  necessary  preparations  for 
their  lumbering  operations  is  admitted,  an<!k 
there  is  some  little  evidence  tending  to  show 
some  little  delay  and  inconvenience  to  plain- 
tiffs resulting  therefrom ;  but  there  was  noth- 
ing in  the  contract  providing  against  use  of 
the  timber  by  defendants  or  inconveniences 
to  plaintiffs  therefrom.  Defendants  were 
obliged  to  have  timber  to  build  their  mill  and 
make  other  necessary  preparations.  This 
fact  we  think  must  have  been  contemplated 
by  the  parties  at  the  time  of  the  contract 
The  Jury  therefore  was  not  Justified  by  the 
evidence  in  including  anything  in  their  ver- 
dict on  account  of  this  item. 

The  fourth  item,  damages  to  plaintiffs  by 
taking  timber  nearest  the  dam  and  railroad, 
is  an  item  of  the  same  character.  Plaintiffs 
assume  that  there  was  some  covenant  or 
agreement  implied,  that  defendants  were  not 
to  invade  for  the  purposes  shown  the  terri- 
tory marked  out  on  their  land  for  plaintiffs' 
operations;  but  in  this  we  think  they  are  in 
error.  The  proof  is  that  some  15  trees,  near 
the  location  of  the  mill,  were  cut  down  and 
used  in  the  construction  thereof ;  but  there  is 
not  the  slightest  evidence  to  show  that  any 
actual  damages  resulted  to  the  plaintiffs 
therefrom.  They  did  not  cut  and  deliver 
this  timber  to  the  plaintiffs,  and  were  not 
entitled  to  the  price  stipulated  in  the  con- 
tract therefor,  and  even  upon  their  theory 
there  was  no  attempt  to  establish  by  compe- 
tent evidence  or  any  evidence  whatever  what 
profits  they  would  have  realized  on  this 
timber  if  they  had  cut  It  Wherefore  the 
Jury  were  not  Justified  in  including  in  their 
verdict  anything  on  account  of  this  item. 

The  fifth  or  last  Item,  tan  bark  burned  in 
the  woods  and  at  the  railroad  by  defendants' 
negligence,  has  little,  if  any,  competent  evi- 
dence to  support  it  Plaintiffs  estimate  the 
amount  of  this  bark  at  about  two  car  loads. 
The  bark  did  not  belong  to  them.  By  the 
terms  of  the  contract,  they  were  entitled  up- 
on delivery  to  the  price  stipulated  for  peel- 
ing, piling,  and  curing  the  same.  That 
which  was  in  the  woods,  though  peeled  and 
piled,  had  not  yet  been  delivered,  and 
by  the  terms  of  the  contract  the  measure- 
ment at  the  tannery  was  to  control  the 
amount  to  be  paid  plaintiffs.  The  actual 
amount  of  damages,  if  any,  sustained  by 
plaintiffs,  was  left  uncertain.  But  whether 
defendants  are  liable  for  such  damages  de- 
pends on  whether  the  fire  causing  the  loss 
of  the  bark  was  due  to  their  negligence.  The 
testimony  of  the  plaintiff  McCracken  is  that 
the  fire  originated,  to  the  best  of  his  knowU 
edge,  from  a  house  occupied  by  one  Smith, 
located  some  400  yards  from  defendants'^ 
mill,  and  he  says  he  does  not  know  what 
Smith  was  doing  when  the  fire  got  started; 
he  does  not  know  whether  it  was  Smith  or 
some  other  person  who  was  cleaning  away 
the  brush.    He  did  not  know  what  the  brush 
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was  being  cleared  away  for,  but  thought  It 
might  have  been  because  the  brush  was  piled 
up  against  the  house.  The  plaintiff  Lord 
says  that  bark  was  burned  In  the  woods,  and 
at  the  railroad,  but  he  does  not  attempt  to 
say  by  whose  negligence  It  was  burned.  He 
does  say  that,  when  cleaning  up  the  lumber 
yard,  they  would  have  fire  during  the  day, 
that  would  bum  all  night,  and  that  along  in 
the  night  there  was  an  unusually  large  fire 
down  by  the  camp  along  the  railroad  where 
there  was  quite  a  large  pile  of  bark  that 
nearly  burned  up.  He  judges  that  there  was 
a  car  load  of  bark  at  the  railroad,  and,  as 
he  and  McCracken  estimated  two  car  loads 
in  all,  one  car  load  must  have  been  in  the 
woods.  The  defendants*  evidence  shows  that 
the  fire  originating  at  the  Smith  house  was 
due  to  the  cleaning  up  of  the  yard  by  Smith 
for  a  little  garden.  Whether  the  burning  of 
the  bark  resulted  from  this  cause  was  not 
known.  But  the  uncontradicted  evidence 
of  defendants  is  that  no  claim  was  ever  made 
by  plaintiffs  for  any  loss  or  damage  for  the 
burning  of  bark  until  the  Institution  of  this 
suit  We  are  of  opinion,  therefore,  that  the 
jury  were  not  justified  by  the  evidence  in 
concluding  that  the  burning  of  this  bark  was 
the  result  of  any  negligence  of  defendants. 
The  evidence  does  not  show  that  the  fire  on 
the  mlllyard  caused  the  bark  to  bum  along 
the  railroad,  nor  that  the  fire  at  the  camp 
was  the  cause  thereof.  Without  more  def- 
inite evidence  as  to  the  responsible  cause  of 
the  damages,  the  jury  were  not  justified  In 
including  in  their  verdict  against  defendants 
anything  for  this  item. 

An  effort  is  made  by  counsel  in  argument 
nere  to  support  the  general  verdict  on  the 
ground  that  by  limiting  the  items  in  the  mu- 
tual accounts  between  the  parties  to  those 
covering  their  transactions  subsequent  to  the 
date  of  the  written  contract  a  balance  is 
shown  in  favor  of  the  plaintiffs  of  some 
$5,000;  but  we  do  not  think  the  verdict 
should  be  sustained  on  any  such  basis. 

Practically  all  the  facts  relating  to  all  the 
transactions  prior  and  subsequent  to  Novem- 
ber 7,  1903,  got  before  the  jury,  and  inas- 
much as  the  verdict  was  without  evidence  to 
support  it  beyond  $425.40,  the  defendants,  we 
think,  should  have  a  new  trial,  and  it  will 
be  so  ordered. 
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REDD  et  al.  v.  CARNAHAN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  16,  1909.) 

Evidence   (§   513*)--Expkbt  Evidence— Ad- 
missibility. 

Expert  evidence  is  admissible  on  the  char^ 

acter  and  sufficiency  of  work  done  in  drilling 

an  oil  well. 
[Ed.    Note.— For   other   cases,    see    Evidence, 

Cent.  Dig.  S§  2317,  2318;    Dec.  Dig.  §  513.*] 

(Syllabus  by  the  Court.) 


Error  to  Circuit  Court,  Marion  County. 

Action  by  Charles  Redd  and  others  against 
John  E.  Camahan  and  othera  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed. 

Wm.  S.  Haymond,  Leroy  Taylor,  B.  I* 
Butcher,  and  Edmond  Engler,  for  plaintiffs 
in  error.  Powell  &  Brant,  W.  S.  Meredith, 
and  U.  N.  Amett,  Jr.,  for  defendants  in  er- 
ror. 

BRANNON,  J.  Charles  Redd,  Charles  A. 
Kelly,  Joseph  D.  Kelly,  and  John  C.  Dillon, 
partners  doing  business  in  the  name  of 
Charles  Redd,  made  a  verbal  contract  with 
John  E.  Carnahan,  Uriah  H.  Debendarfer, 
and  Oren  C.  Bradley,  partners  doing  busi- 
ness in  the  name  of  the  Camahan-Debendar- 
fer  Company,  by  which  the  Redd  Company 
agreed  to  drill  for  the  Carnahan  Company 
making  a  form  of  contract  known  as  the 
"Carnegie  Natural  Gas  Company  form"  gov- 
ern as  to  terms  the  well  to  be  drilled,  the 
well  to  be  2,500  feet  below  the  Pittsburgh 
vein  of  coal.  The  well  is  called  the  "Alpheus 
Sine  well  No.  1"  on  the  Alpheus  Sine  farm. 
For  work  done  on  this  well  the  Redd  Com- 
pany sued  the  Camahan  Company  In  as- 
sumpsit, and  recovered  a  verdict  for  $10,700, 
for  which  judgment  was  rendered.  The  de- 
fendants, in  addition  to  the  plea  of  non  as- 
sumpsit, filed  specification  of  offset  and  re- 
coupment; but  the  court  refused  to  allow 
evidence  of  the  same.  The  defendants  bring 
the  case  to  this  court 

The  Redd  Company  claims  that  the  bill  of 
exceptions  does  not  bring  up  the  evidence ;  but 
we  think  it  does.  They  also  say  there  was 
no  exception  to  the  action  of  the  court  in  re- 
fusing a  new  trial  at  the  time  of  that  action, 
and  not  until  after  the  judgment.  This  ob- 
jection is  sought  to  be  supported  by  the  mere 
fact  that  the  statement  that  such  exception 
was  made  comes  in  the  judgment  order  after 
the  words  of  judgment,  but  that  order  testi- 
fies that  such  exception  was  made,  but  does 
not  say  just  when.  It  may  have  been  at 
the  very  time  when  the  new  trial  was  refus- 
ed. What  if  it  was  not?  If  made,  no  mat- 
ter at  what  point  of  time  in  the  proceeding 
In  the  case,  we  think  it  would  be  sufficient 
It  would  negative  all  idea  that  exception 
was  waived.  We  must  not  defeat  hearing  on 
appeal  by  technicality. 

Coming  now  to  the  merits  so  far  as  pre- 
sented on  this  writ  of  error.  The  well  was 
drilled  to  a  depth  of  2,150  feet  when  oil  was 
struck.  The  defendants  by  telephone  direct- 
ed the  plaintiffs  not  to  drill  any  deeper  un- 
til the  defendants  could  come  to  the  well, 
but  to  close  in  the  well,  and  connect  it  with 
the  tank,  and  procure  proper  connections 
and  a  casing  head  to  shut  the  oil  in  and 
cause  it  to  flow  into  the  tank.  When  the 
owners  of  the  well  came,  they  requested  the 
Redd  Company   to  move  the  engine,  boiler. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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and  machinery  from  the  well  to  a  location 
on  another  tract  of  land  in  the  vicinity  for 
which  they  held  a  lease  from  Myers,  and  be- 
gin boring  a  well  within  a  few  days,  so  as  to 
save  the  lease  from  forfeiture.  The  Redd 
Company  objected,  saying  they  were  unwill- 
ing to  leave  the  Sine  well  in  its  then  condi- 
tion without  casing,  as  it  might  cave  in,  and 
then  the  defendants  agreed  that  they  would 
assume  all  responsibility  for  any  damage 
that  might  result  from  so' leaving  the  well, 
and  the  plaintiffs  tben  did  remove  the  en- 
gine, boiler,  and  tools  to  the  Myers  location, 
and  began  that  well.  After  five  days  the 
plaintilfs  returned  to  the  Sine  well,  and  re- 
sumed work  there,  putting  in  casing.  By  the 
contract  the  plaintiffs  were  to  put  in  the 
casing.  Some  of  the  casing  separated  and 
dropped  into  the  well,  and  later  some  tools. 
The  plaintiffs  sought  to  get  them  out  by  fish- 
ing for  them.  After  a  time,  the  plaintiffs, 
learning  that  the  defendants  would  not  pay 
for  this  work  of  casing  and  fishing  after  the 
discovery  of  oil,  and,  claiming  that  the  de- 
fendants had  told  them  to  drill  no  further, 
but  to  close  in  the  well,  had  taken  the  well 
off  their  hands  as  completed,  and  that  work 
thereafter  was  not  done  under  the  original 
contract,  but  was  done  as  if  under  a  new  con- 
tract express  or  implied,  refused  to  go  fur- 
ther. Then  the  parties  met,  with  the  result 
that  the  parties  executed  a  writing  stating 
that,  in  consideration  that  the  Camahan 
Company  agreed  to  employ  the  Redd  Com- 
pany to  drill  two  wells  for  the  Camahan 
Company  and  other  consideration,  the  Redd 
Company  ''agreed  to  go  on  and  continue  the 
work  upon  and  complete  well  No.  1  located 
on  the  Alpheus  Sine  farm  of  King's  run,  Man- 
ongalia  county,  now  being  drilled,  without 
any  expense  whatever  to  said  parties  of  the 
first  part,  ♦  ♦  ♦  and  fully  finish  and 
complete  the  same  according  to  the  contract 
heretofore  entered  into.'*  After  making  this 
contract,  the  Redd  Company  went  on  for 
some  time  with  the  fishing  for  tools  lost  in 
the  well  and  endeavoring  to  clear  out  and 
case  the  well,  but  later  quit  and  wholly 
abandoned  the  work.  On  the  trial  the  court 
refused  to  admit  this  contract  in  evidence. 
We  think  it  was  admissible  as  tending  to  re- 
pel the  claim  that  the  owners  of  the  well 
bad,  on  finding  oil,  accepted  the  well  as  com- 
pleted and  absolved  the  drilling  company 
from  casing  and  going  down  to  other  sands 
to  the  stipulated  depth,  and,  if  there  had 
been  such  acceptance,  as  tending  to  show 
the  renewal  of  the  obligation  of  the  original 
contract,  a  recog^nition  by  the  drilling  com- 
pany of  its  duty  to  go  further  with  the  work 
under  that  contract  It  was  a  question  of 
fact  whether  the  owners  of  the  well  had  ac- 
cepted the  well  and  discharged  the  drilling 
company  from  further  work ;  but  by  exclud- 
ing this  contract  the  court  seems  to  have  as- 
sumed as  a  finality  that  such  acceptance 
had  been  made;    whereas,  the  jury  should 


have  been  left  to  say  on  all  the  evidence,  in- 
cluding this  contract,  whether  there  had 
been  such  acceptance,  whether  there  was  a 
still  continuing  duty  to  go  on  with  the  well. 
This  contract  tends  to  show,  if  it  does  not 
conclusively  show,  that,  even  if  there  had 
been  an  acceptance,  there  was  a  duty  to  go 
on  imposed  by  it  on  valuable  consideration. 
The  contract  was  admissible  to  show  that,  if 
the  drilling  company  failed  to  go  on  to  finish 
the  well  as  demanded  by  the  original  con- 
tract, the  owners  could  recoup  for  money  ex- 
pended by  them  In  necessary  work  of  fishing 
out  tools  and  completing  the  well.  We  think 
the  contract  ought  to  have  been  admitted  in 
evidence,  and  that  evidence  of  money  so  ex- 
pended by  the  owners  of  the  well  in  such 
work  should  have  been  admitted  under  the 
specifications  of  recoupment.  Natural  Gas 
Co.  V,  Healy,  33  W.  Va.  102,  10  S.  E.  56. 

The  rejection  of  the  second  contract  and  of 
evidence  under  the  specification  of  recoup- 
ment is  sought  to  be  justified  by  two  clauses 
in  the  first  contract.  One  is  that,  if  the 
owners  of  the  well  should  desire  at  any 
time  before  completion  to  abandon  the  same, 
they  should  give  notice  in  writing  to  the 
drilling  company  of  intention  to  do  so,  and 
then  the  drilling  company  should  cease  fur- 
ther drilling,  and  receive  certain  compensa- 
tion. This  relates  to  abandonment  of  the 
work  by  the  well  owners,  a  cancellation  of 
the  contract  by  them.  There  is  no  claim 
that  they  abandoned  the  enterprise.  It  is 
said  that,  because  they  did  not  give  notice 
in  writing,  they  could  not  claim  any  offset 
or  recoupment;  that  they  could  not  go  on 
after  abandonment  of  the  work  by  the  drill- 
ing company.  The  well  owners  never  gave 
up  the  work,  never  abandoned  it  And  was 
not  this  a  question  of  fact?  The  other  clause 
is  that  if  there  should  be  unnecessary  de- 
lay in  the  work,  or  breach  of  covenant  the 
owners  should  have  the  option  to  terminate 
the  contract  by  written  notice  of  election  to  do 
so,  whereupon  they  should  have  th6  right  to 
take  possession  of  the  well  and  drill  the  well 
to  completion.  For  want  of  this  notice  it  is 
said  the  owners  had  no  right  to  complete  the 
well  and  charge  the  outlay  consequent  But 
what  if  the  drilling  company  abandoned  the 
work?  Is  it  possible  that  if  the  owners  did 
not  choose  to  exercise  this  option,  but  on 
the  contrary,  as  the  evidence  shows,  refused 
to  exercise  it  and  demanded  that  the  drill- 
ing company  finish  the  well,  the  owners  were 
required  to  let  their  well  go  to  loss,  lie  un- 
completed? This  clause  was  intended  for 
remedy  for  delay  of  work;  but  the  owners 
did  not  complain  of  delay.  They  did  not 
elect  to  exercise  this  option.  They  could 
exercise  it  or  not  if  there  should  be  delay; 
but  they  did  not  complain  of  this,  but  in- 
sisted upon  the  drilling  company  going  on. 
These  clauses  have  no  reference  to  the  case 
of  a  total  abandonment  of  the  work.  It  is 
not  denied  that  the  drilling  company  quit 
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the  work.  It  la  admitted  by  Bedd  on  the 
stand.  Abandonment  waived  right  to  writ- 
ten notice. 

The  defense  offered  eyidence  by  experts 
to  prove  bad  work  by  the  plaintiffs,  but  the 
court  rejected  It  The  witnesses  offered  were 
clearly  proven  to  have  had  experience  and 
knowledge  fitting  them  to  give  evidence  as 
experts.  The  art  or  mechanical  skill  of  prop- 
erly drilling  oil  wells  hundreds  and  hun- 
dreds of  feet  through  the  different  strata  in- 
to the  hidden  bowels  of  the  earth,  the  char^ 
acter  of  the  strata,  the  proper  treatment  of 
them,  the  appropriate  tools  best  suited  for 
them,  the  proper  casings,  the  cleaning  the 
well,  the  fishing  for  and  extrication  of  brok- 
en casings  and  lost  tools,  and  other  incidents 
in  the  work,  are  not  within  the  knowledge  of 
people  generally.  Indeed,  there  is  no  more 
Intricate  work;  none  requiring  more  special 
capacity,  skill,  and  experience.  Olearly  ex- 
pert evidence  as  to  the  character  of  the  work 
Is  admissible  upon  the  character  of  the  work 
done.  The  evidence  of  mechanics  is  receiv- 
able In  matters  of  technical  skill  pertaining 
to  their  trade.  Bogers  on  Expert  Testimony, 
H  110,  111;  12  Amer.  &  Eng.  Bncy.  L.  428, 
429;  McKelvy  v.  C.  &  O.  B.  CJo.,  35  W.  Va. 
500,  14  S.  E.  261;  Sebrell  v.  Barrows,  36  W. 
Va.  212,  14  &  E.  996.  Delmar  Oil  Co.  v. 
Bartlett,  62  W.  Va.  700,  50  S.  E.  634.  clearly 
sustains  this  position.  We  do  not  decide 
finally  any  questions  of  fact  We  deal  with 
the  evidence  only  so  far  as  to  give  our  opin- 
ion as  to  admissibility.  We  hold  that  the 
writing  dated  January  24,  1905,  and  evidence 
to  prove  recoupment  or  set-off,  and  the  ex- 
pert evidence  as  to  the  character  of  the 
work,  should  have  been  admitted. 

Judgment  reversed,  verdict  set  aside,  and 
remanded  for  new  trial. 


(65  W.  Va.  885) 

STATE  V.  ALLEN  et  al. 

(Supreme  .Court  of  Appeals  of  West  Virginia. 
March  16,  1909.) 

L  Taxation  (§  47*)— Doublb  Taxation, 

The  state  is  not  entitled  to  double  taxes  on 
the  same  land  under  the  same  title. 

[Ed.    Note.— For   other  cases,   see   Taxation 
Dec.  Dig.  §  47.*]  ^ 

2.  Taxation  (§  47*>  —  Double  Taxation  — 

Sufficiency  of  Payment. 

In  case  of  two  assessments  of  the  same  land 
under  the  same  claim  of  title  for  any  year,  one 
payment  of  taxes  under  either  assessment  is  all 
the  state  can  require. 

[Ed.    Note.— For   other  cases,   see   Taxation, 
Dec  Dig.  i  47.*] 

a  Taxation  (§  47*)— Payment  op  Taxes- 
Double  Taxation. 

Payment  of  taxes  upon  an  assessment  of 
a  tract  of  land  as  a  whole  nullifies  a  tax  sale  of 
a  parcel  which  has  been  conyeyed  therefrom 
and  separately  assessed  for  the  same  year. 

[Ed.   Note.— For  other  cases,   see  Taxation, 
Dec  Dig.  i  47.*] 

(Syllabus  by  the  Court) 


Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  the  State  against  Samuel  V.  Al- 
len and  others.  Decree  for  R.  E.  Vickers,  ana 
defendant  Pauline  H.  Bufflngton  appeals. 
Reversed  and  remanded. 

Slmms  &  Bnslow,  for  appellant  Geo.  J. 
McGomas,  for  appellee. 

ROBINSON.  J.  A  tract  of  land,  embra- 
dug  9%  acres,  in  the  city  of  Huntington, 
was  owned  by  Garland  Bufflngton  in  1801. 
From  it,  in  that  year,  the  owner  conveyed 
to  Elizabeth  Higgins  a  small  parcel,  describ- 
ing it  by  metes  and  bounds,  and,  further, 
as  •'being  part  of  what  would  be  lot  1  of 
block  290."  Contiguous  to  the  9%-acre  tract 
lay  land  belonging  to  the  Central  Land 
C<Mnpany,  which  had  been  platted  as  an 
addition  to  said  city.  Lot  1  of  block  290  of 
that  addition,  adjoining  the  Bufflngton  tract, 
was  incomplete,  according  to  the  plan  of  the 
addition,  unless  that  plan  should  be  extend- 
ed into  the  tract  of  9»/s  acres.  The  ap- 
plicability of  the  latter  description  of  the 
parcel  sold  to  Elizabeth  Higgins  out  of  the 
Bufflngton  tract  was,  therefore,  contingent 
upon  the  extension  of  the  plan  of  the  afore- 
said survey  and  the  completion  of  lot  1  of 
block  290.  But  the  extension  was  not  In 
fact  made.  Lot  1  of  block  290  was,  as  we 
have  stated,  a  lot  on  the  official  and  record- 
ed plan  of  the  Central  Land  Company's  ad- 
dition to  said  city.  As  such  lot,  adjoining 
the  9%-acre  tract  and  immediately  contigu- 
ous to  the  parcel  conveyed  to  Higgins,  it 
had  an  official  designation,  as  will  be  seen 
by  reference  to  the  recorded  plat  Yet  no 
such  official  designation  ever  made  the  Hig- 
gins parcel  to  become  a  part  of  lot  1  of  block 
290.  That  name  was  given  It  only  by  the 
aforesaid  deed  to  Higgins.  On  the  land 
book  no  deduction  for  the  portion  of  the  9% 
acres  conveyed  to  Higgins  as  aforesaid  was 
made  from  the  assessment  of  the  Bufflngton 
tract  The  9%-acre  tract  continued  to  be 
assessed  as  a  whole.  The  parcel  conveyed 
to  Higgins  was  entered  for  taxation  on  the 
land  book  in  her  name  as  "part  of  lot  1  of 
block  290."  Garland  Bufflngton  conveyed 
the  residue  of  the  9%  acres,  in  1892,  to  other 
parties.  Still  the  assessment  of  the  original 
tract  of  9%  acres  as  a  whole  continued  on 
the  land  book  in  his  name.  In  1883  the  Hig- 
gins parcel  was  reconveyed  to  Garland  Buf- 
flngton, and,  described  as  ''part  of  lot  1  of 
blo(5k  290,"  was  charged  with  taxes  In  his 
name.  He  again  conveyed  it,  but  assesfi- 
ment  of  the  Higgins  parcel  continued  on  tbe 
land  book  in  his  name,  notwithstanding  sub- 
sequent conveyances  thereof.  So  assess- 
ment of  the  whole  tract  of  9%  acres  con- 
tinued on  the  land  book  in  his  name,  as  for- 
mer owner  thereof;  and  assessment  of  the 
Higgins  portion  of  the  9%  acres  continued 
on  the  land  book  in  his  name,  as  former 
owner  of  it,  also.    The  taxes  on  said  assess- 
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ment  of  the  whole  tract  of  9%  acres  were 
at  all  times  paid  by  the  owners  of  the  resi- 
due of  the  9%  acres;  and  during  the  year 
1896  at  least  one  of  the  two  parties  owning 
the  said  residue  also  had  ownership  of  the 
HiggiDs  parcel,  subject  to  the  deed  of  trust 
hereinafter  mentioned.  However,  for  the 
year  1896  the  taxes  on  the  assessment  of 
the  Higgins  parcel  became  delinquent,  and 
upon  such  delinquency  the  said  lot  was  sold 
to  the  state,  as  **part  of  lot  1  of  block  290," 
and  was  not  redeeme<l.  It  was  thereaft;^r, 
by  such  description  only,  brought  into  this 
suit  for  the  sale  of  forfeited  lands  for  the 
benefit  of  the  school  fund.  A  decree  direct- 
ed the  sale  of  "part  of  lot  1  of  block  290." 
R.  E.  Yickers  became  the  purchaser.  A 
deed  was  made  to  him  by  the  commission- 
er of  school  lands.  That  deed  conyeyed 
••lot  1  of  block  290." 

During  the  time  that  Elizabeth  Higgins 
owned  the  parcel  conveyed  to  her  as  afore- 
said, she  executed  a  deed  of  trust  thereon, 
and,   notwithstanding   the   subsequent   con- 
veyances of  that  parcel,  the  same  was  sold 
ander  the  deed  of  trust    Title  thereto  by 
such  sale  became  vested  in  Pauline  H.  Buf- 
flngton,  who  entered  into  possession  of  the 
same.    She  was  in  possession  of  the  same, 
and  her  deed  therefor  was  of  record,  at  the 
time  of  the  institution  of  this  suit  for  the 
sale  of  that  parcel  as  forfeited  land.    Yet 
she  was  not  made  a  party  to  the  suit  or 
proceeding.    Yickers,  the  aforesaid  purchas- 
er, falling  to  oust  her  from  possession  by  an 
miction  of  ejectment,  because  his  deed  call- 
ed for  "lot  1  of  block  290,"  which  we  have 
jBe&i  was  entirely  idifPerent  property,  filed 
his  petition  herein,  praying  that  he  be  given 
a  deed  for  the  land  purchased  by  him  as 
4ifore8aid,  containing  a  description,  by  the 
metes  and  bounds  which  he  set  out  as  the 
correct  ones  of  the  lot  of  which  he  alleged 
he  became  such  purchaser.     This  descrip- 
tion was  a  particular  one  of  the  Higgins 
parcel,  and  one  that  had  not  appeared  in 
the  suit  or  proceedings  upon  which  he  claim- 
ed title.     To  this  petition  Pauline  H.  Buf- 
flngton  was  made  a  party.    She  thereupon 
answered,  denying  his  right  to  relief  in  the 
premises.     She  asserted  that  her  property 
had  not  been  sold  as  aforesaid,  and  pur- 
chased by  Yickers;    that  it  was  a  part  of 
the  9%   acres,  and  that  it  had  been  duly 
charged  with  taxes  as  such,  and  that  the 
taxes  had  been  actually  paid  thereon .  for 
the  year  ot  the  alleged  delinquency  upon 
which  the  Yickers  purchase  rested;  that  the 
said  property  of  which  she  was  in  posses- 
sion, and  to  which  Yickers  claimed  title  and 
prayed  for  a  deed,  never  was  a  part  of  lot  1 
-of  block  290;   that  such  numbered  lot  was 
one  belonging  to  the  Central  Land  Compa- 
ny's addition,  adjoining  her  property,  but 
that  her  parcel  was  never  part  thereof;  that 
her  property^  as  designated  in  her  deed  for 
the  sf -me,  was  not  described  or  set  out  in . 
.this  suit  for  the  sale  of  forfeited  land  prior  j 


to  the  filing  of  the  petition  of  Yickers ,  and 
that  all  taxes  thereon  had  been  paid  under 
its  assessment  as  a  part  of  the  9%  acres. 
She  denied  that  by  the  alleged  delinquency 
the  state  ever  acquired  any  title  to  the  Hig- 
gins parcel  owned  by  her,  and  that,  there- 
fore, Yickers  acquired  no  title  thereto.  She 
prayed  for  relief  consistent  with  her  situa- 
tion in  the  premises — ^that  the  deed  to  Yick- 
ers be  held  to  interfere  in  no  wise  with  or 
affect  her  said  property,  and  that  her  pos- 
session of  the  same  be  quieted.  The  relief 
prayed  for  -by  Yickers  was  granted.  That 
prayed  for  by  Pauline  H.  Buffington  was  de- 
nied.    The  latter  has,  therefore,  appealed. 

It  clearly  appears  that  the  Higgins  lot 
was  never  a  part  of  what  was  actually  lot  1 
of  block  290.  By  no  survey  or  merger  of  ti- 
tle had  the  two  become  one.  The  latter  was 
a  certain  and  definite  lot  on  the  said  record- 
ed plat  It  belonged  to  Josle  Q.  Smith,  who 
had  possession  of  the  same.  There  was  no 
extension  of  this  plat  so  as  to  include  the 
Buffington  tract  of  9%  acres.  If  there  had 
been,  it  was  supposed  that  the  Higgins  parcel 
would  complete  said  lot  1  of  block  290,  or  be- 
come a  part  of  it  The  deed  to  Higgins  did 
not  call  the  parcel  conveyed  thereby  merely 
a  part  of  lot  1  of  block  290,  but  called  it 
after  using  definite  bounds,  ''part  of  what 
would  be  lot  1  of  block  290."  So  It  is,  in- 
deed, doubtful  whether  it  can  be  said  that 
an  entry  on  the  land  book  as  "part  of  lot  1 
of  block  290"  related  to  the  Higgins  parcel 
Did  it  not  in  fact  relate  to  that  which  was 
really  such  numbered  lot  having  an  official 
and  recorded  existence?  One  may  surmise 
that  it  was  intended  to  relate  to  the  Higgins 
parcel,  since  Qarland  Bufflngton's  name  was 
connected  with  such  assessm^it  Is  such  un- 
certain, if  not  to  say  mistaken,  description 
sufficient?  We  need  not  say.  For  certain  it 
is  that  it  appears  that  there  was  an  assess- 
ment of  the  Higgins  parcel,  and  an  actual 
payment  of  taxes  thereon,  by  its  inclusion  in 
the  assessment  of  the  original  tract  of  9% 
acres.  In  the  agreed  statement  of  facts  in 
the  case,  it  is  conceded  that  there  was  such 
assessment  of  the  whole,  and  payment  of 
taxes  thereon,  for  the  year  of  the  delin- 
quency under  which  Yickers  claims;  and  it 
is  iihown  that  this  payment  of  taxes  was  by 
the  owners  of  the  larger  tract  one  of  whom 
owned  the  Higgins  parcel.  Then  did  the  de- 
linquent return  of  "part  of  lot  1  of  block 
290,"  and  the  sale  to  the  state  thereunder, 
vest  any  title  which  could  be  acquired  by 
Yickers?  Granting  that  the  separate  assess- 
ment of  a  "part  of  lot  1  of  block  290"  was 
clearly  an  assessment  of  the  Higgins  par- 
cel«  we  answer  the  question  in  the  negative. 
The  state  received  its  taxes  on  the  Higgins 
parcel  by  a  payment  on  the  whole  tract  by 
a  party  interested  in  both,  for  the  very  year 
as  to  which  it  proceeded  to  sell  that  parcel. 
The  receipt  of  these  taxes  by  the  state  saved 
the  Higgins  parcel  from  delinquency. 

There  was  no  hostility  between  the  title  to 
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the  whole  and  that  of  the  parcel.  The  title  to 
the  latter  w;:s  the  same  as  that  to  the  for- 
mer, having  been  derived  from  the  same 
source;  and  '*where  there  Is  privity  of  title 
one  payment  is  sutficlent  and  full  satisfac- 
tion, whether  the  land  Is  charged  In  the 
name  of  one  as  a  whole,  or  the  various  in- 
terests separated  and  charged  to  the  respec- 
tive owners,  dividing  the  valuation  equitably 
between  or  among  them."  State  v.  Low,  46 
W.  Va.  451,  33  S.  E.  271.  **The  state  is  not 
entitled  to  double  taxes  on  the  same  land  un- 
der the  same  title.  A  man  cannot  be  held 
to  lose  his  estate  under  the  rigid  principles 
applicable  to  tax  titles  from  such  an  unjust 
cause."  Boggess  v.  Scott,  48  W.  Va.  321,  37 
S.  E.  661.  There  was  a  double  assessment  of 
the  property.  In  such  case  one  payment  of 
taxes,  under  either  assessment,  is  all  that 
the  state  could  require.  Gerke  Brewing  CJo. 
V.  St.  Clair,  46  W.  Va.  93,  33  S.  B.  122. 

Actual  delinquency  Is  a  condition  prece- 
dent to  the  right  to  sell  land  under  a  tax  as- 
sessment There  Is  no  such  delinquency 
when  the  taxes  have  in  fact  been  paid,  by  the 
owner  himself  or  by  any  other  person  en- 
titled to  make  such  payment.  It  is  plain 
that  an  owner  of  the  residue  of  the  9%  acres 
was  entitled  to  pay  the  taxes  charged  against 
the  whole  tract,  since  he  clearly  had  an  in- 
terest in  the  whole  to  the  extent  of  all  of 
It  but  the  Hlggins  parcel,  included  in  the  as- 
sessment thereof.  And  then  one  of  the  own- 
ers of  that  residue,  for  the  year  of  the  pay- 
ment, owned  the  Hlggins  parcel.  Such  per- 
son was  entitled  to  make  payment  of  the 
taxes  assessed  upon  the  whole  acreage,  with 
the  effect  to  render  the  subsequent  sale  of 
the  Higgins  parcel  invalid.  Black  on  Tax 
Titles,  S§  156,  161. 

By  proceeding  to  sell  land  for  nonpay- 
ment of  taxes,  the  state  is  simply  proceeding 
to  enforce  its  lien  on  the  land  for  those  tax- 
es. If  the  taxes  have  in  fact  been  received 
by  the  state,  even  upon  some  other  assess- 
ment of  the  same  land,  which  it  has  made  or 
at  least  recognized  by  receipt  of  the  taxes 
thereunder,  the  lien  has  been  relinquished. 
And  where  there  is  no  lien  there  can  be  no 
valid  sale.  By  its  receipt  of  the  taxes  un- 
der the  assessment  of  the  whole  tract,  which 
included  the  Hlggins  parcel,  the  state  "was 
estopped  to  deny  the  validity  of  that  assess- 
ment in  its  relation  to  the  Hlggins  parcel, 
and  was  estopped  from  proceeding  further 
toward  collection  of  taxes  on  that  parcel, 
even  under  color  of  the  separate  assessment 
for  the  same  year.  Its  lien  was  released. 
It  had  none  that  it  could  enforce.  Its  sub- 
sequent sale  of  the  Higglns  parcel  to  Iiself, 
for  nonpayment  of  taxes  thereon,  was  a 
falsehood  and  a  nullity.  Equity,  in  whose 
forum  the  parties  now  are,  countenances 
neither  untruth  nor  enforces  invalidity. 

The  tax  sale  upon  which  Vickers  claims  ti- 
tle was  invalid,   because  there  was  no  de- 


linquency, and  he  took  nothing  by  his  alleged 
purchase.  This  fact  being  established,  the 
prayer  of  his  petition  should  have  been  de- 
nied, and  relief  granted  to  Pauline  H.  Buf- 
flngton,  the  owner  of  the  parcel.  The  decree 
is,  therefore,  reversed,  and  the  cause  re- 
manded to  be  proceeded  in  according  to  the 
principles  herein  announced. 


(82  S.  C.  338> 
FULLERTON  T.  ATLANTIC  COAST  LINE 
R.  CO. 

(Supreme  Court  of  South  Carolina.     April   9, 
1909.) 

Cabriebs  (§  20*)— RE0UIJLTI0N9— Penalties- 
Delay  IN  Tbanspobtation. 

Under  Act  March  25,  1904  (24  St.  at 
Large,  pp.  671,  672),  imposing  a  penalty  on 
railroads  for  delay  in  transporting  freight,  to  be 
recovered  "by  any  consignee  who  may  be  in- 
jured in  any  way  by  such  delay  or  by  the  own- 
er or  holder  of  the  bill  of  lading,**  a  consignee, 
not  shown  to  be  either  the  owner  or  the  holder 
of  the  bill  of  lading,  cannot  recover  the  penalty 
without  proving  that  he  was  injured  by  the 
delay. 

[Ed.  Note.—For  other  cases,  see  Carriers. 
Dec.  Dig.  §  20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  CJounty. 

Action  by  Mike  Fullerton  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

R.  C.  Hardwlck  and  B.  W.  Miley,  for  ap- 
pellant. S.  G.  Mayfield  and  J.  T.  Barron, 
for  respondent 

JONES,  J.  This  action  was  commenced  by 
Mike  Fullerton,  Prince  Kennedy,  Henry  Clif- 
ton, and  Josephine  Odom  against  defendant 
company  on  two  causes  of  action:  First  for 
statutory  penalty  of  $5  per  day  for  every 
day  of  delay  in  excess  of  the  time  prescribed 
under  the  statute  of  March  25,  1904  (24  St. 
at  Large,  pp.  671,  672),  amounting  to  $150 
for  30  days*  delay ;  second,  for  damages  for 
unreasonable  delay  in  transporting  said  mer- 
qhandise,  consisting  of  18^  tons  of  fertili- 
zers. Plaintiff  accepted  a  nonsuit  as  to  the 
second  cause  of  action  and  secured  an  order 
of  amendment  leaving  Mike  Fullerton  sole 
plaintiff.  At  the  close  of  the  testimony. 
Judge  Prince  directed  a  verdict  for  defend- 
ant upon  the  first  cause  of  action,  and  plain- 
tiff appeals. 

It  appears  from  the  undisputed  facts  that 
J.  B.  Gillam,  a  merchant  agreed  to  sell  Ful- 
lerton, Kennedy,  Clifton,  and  Odom  18%  tons 
of  fertilizers,  to  be  delivered  at  Lancaster 
Siding,  on  the  Seaboard  Air  Line  near  Den- 
mark, S.  C.  This  siding  was  a  private  saw- 
mill siding  near  the  farms  of  Fullerton  and 
the  others,  but  was  not  listed  on  the  sched 
ule  of  the  Seaboard  Air  Line.  Gillam  order 
ed  the  fertilizers  of  the  Etiwan  Phosphate 
Company,  Charleston,  S.  C,  with  instructions 
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to  ship  to  Mike  Fullerton,  Lancaster  Siding, 
S.  A.  L.,  near  Denmark.  Bill  of  lading  wltb 
the  words,  "Prompt  shipment  required,"  was 
Issued  March  15,  1907,  by  the  Atlantic  Coast 
Line  to  Mike  Fullerton,  Lancaster,  S.  C,  S. 
A.  L.,  near  Denmark,"  and  sent  to  Gill  am, 
who  turned  it  over  to  Fullerton.  The  Eti- 
wan  Phosphate  Company  charged  the  ferti- 
lizers to  Glllam  on  their  books.  The  ship- 
ment was  not  a  joint  shipment,  as  each  one 
of  the  four  persons  named  had  a  definite  por- 
tion of  the  fertilizers,  Fullerton's  portion  be- 
ing about  four  tons,  and  the  shipment  was 
ordered  to  Lancaster  Siding  in  the  name  of 
Fullerton  for  the  convenience  of  the  parties, 
and  Fullerton  vtas  furnished  by  Gillam  with 
a  list  so  as  to  distribute  the  fertilizers  among 
them.  The  fertilizers  not  having  arrived  by 
April  12,  1907,  and  having  been  purchased 
for  farm  use,  and  the  planting  season  being 
on,  plaintiff  and  the  other  parties  arranged 
with  Gillam  to  order  other  fertilizers,  which 
was  done,  and  the  parties  received  the  goods 
about  the  15th  or  16th  of  April.  About  this 
time  it  was  discovered  by  the  railroad  agents 
that  the  car  of  fertilizers  in  question  had 
been  shipped  to  Lancaster,  S.  C,  and  soon 
thereafter  the  car  was  sent  to  Denmark  for 
delivery  to  the  Seaboard  Air  Line  for  trans- 
portation to  Lancaster  Siding,  where  Gillam, 
with  plalntifTs  approval,  notified  the  rail- 
road company  that  other  fertilizers  had  been 
ordered  and  furnished  to  the  parties,  and 
that  the  shipment  would  not  be  received. 
The  railroad  company  then  returned  the 
goods  to  the  Etlwan  Phosphate  Company  and 
made  a  settlement  in  reference  thereto  with 
that  company.  Glllam  and  the  Etlwan  Phos- 
phate Company  made  a  settlement,  whereby 
Gillam  was  released  from  liability  from  the 
first  shipment  and  was  charged  with  the  sec- 
ond or  substituted  shipment.  The  bill  of 
lading  for  the  first  shipment  was  delivered 
back  to  Gillam  by  the  plaintiff.  With  ref- 
erence to  the  damages  he  had  sustained, 
plaintiff  testified  that  the  delay  in  shipment 
delayed  him  two  or  three  weeks  in  his  farm 
work,  but  there  was  no  evidence  that  such 
delay  was  injurious  to  plaintiff. 

Upon  the  facts  it  was  proper  to  direct  a 
verdict  for  defendant  Under  the  statute  the 
penalty  can  only  be  recovered  "by  any  con- 
signee who  may  be  injured  in  any  way  by 
such  delay  or  by  the  owner  or  holder  of  the 
bill  of  lading."  The  plaintiff  was  not  shown 
to  be  either"  the  owner  or  the  holder  of  the 
bill  of  lading  or  injured  consignee  at  the 
time  of  the  commencement  of  the  action. 
It  was  incumbent  upon  the  consignee  to 
prove  that  he  was  injured  by  the  delay. 
Muckenfuss  Mfg.  Co.  v.  Charleston  &  W.  C. 
Ry.  Co.  (S.  C.)  63  S.  E.  747.  While  not  abso- 
lutely conclusive,  the  cases  of  Best  v.  Rail- 
way, 72  S.  C.  479.  52  S.  E.  223,  Macon  v. 
Railway.  81  S.  C.  167,  62  S.  E.  6,  and  Mathe- 
son  V.  Railway,  79  S.  C.  158,  60  S.  E.  437. 


tend  to  show- that  plaintiff  had  no  cause  of 
action  against  the  defendant  for  the  penalty. 
The  judgment  of  the  circuit  court  Is  af- 
firmed. 


(82  S.  C.  402) 
ROGERS  V.   MORRELL  et  al. 
(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.   WnXS    (I    531*)  —  CONSTBUOTION  —  **Bb- 
TWEEN'*— **AmONG.'* 

Where  testator  bequeathed  to  H.  (his  son) 
and  to  "W.,  L.,  and  G."  (children  of  a  prede- 
ceased daughter)  all  his  notes,  mortgages,  and 
moneys,  "to  be  equally  divided  between  them," 
and  also  his  other  personal  property  '*to  be 
sold  to  the  highest  bidder,  and  the  money  equal- 
fv  divided  between  the  legatees  above  named," 
the  word  ^'between"  was  intended  to  mean 
"among,'*  and  the  parties  took  per  capita,  and 
not  per  stirpes  (citing  Words  and  Phrases,  vol. 

1.  p.  76S). 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  §  531.*] 

2.  WoBDs  AND  PHBA8E&— "Between." 

While,  in  a  strictly  technical  sense,  the 
word  "between"  implies  a  division  between  two 
persons  or  classes,  yet  frequently  by  the  un- 
educated and  colloquially  it  is  used  In  the  sense 
of  "among,"  especially  where  it  follows  the  word 
"divide." 

3.  Wiixs    (8    531*)  —  CoNSTBucTiON  —  Pbb 
Stibpes  ob  Feb  Capita. 

If  a  devise  be  made  to  an  individual  design 
nated  by  name  and  to  other  individuals  desig- 
nated as  a  class,  all  the  individuals  take  equally, 
and  per  capita,  and  not  per  stirpes. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  §  531.*] 

4.  Wills  (S  488*)— Constbuction— Evidence. 

Where  a  will  is  not  ambiguous  in  terms, 

testimony  as  to  the  surrounding  circumstances 

will  not  be  resorted  to  to  ascertain  its  meaning. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 

Dig.  8  1025;    Dec.  Dig.  §  488.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  J.  C.  Klugh,  Judge. 

Petition  by  W.  L.  Rogers,  as  executor, 
against  H.  W.  Morrell  and  others.  From  the 
judgment,  defendant  Morrell  appeals.  Af- 
firmed. 

Simpson  &  Bomar,  for  appellant  Stan- 
yame  Wilson,  for  the  Gilberts. 

JONES,  J.  The  appeal  in  this  case  in- 
volves the  construction  of  a  clause  of  the 
will  of  W.  F.  Morrell,  deceased,  which  is  as 
follows:  "  ♦  •  •  I  further  bequeath  unto 
Hy  W.  Morrell  and  W.  F.,  L.  M.  and  Hazel  S. 
Gilbert  all  my  notes,  mortgages  and  monies 
to  be  equally  divided  between  them,  also  my 
cot  or  personal  property,  horse,  cows  or  uten- 
sils of  any  kind  to  be  sold  to  the  highest  bid- 
der and  the  money  equally  divided  between 
the  legatees  above  named."  It  appears  that 
Henry  W.  Morrell  is  a  son  of  the  testator, 
and  that  W.  F.  Gilbert  L.  M.  Gilbert,  and 
Hazel  S.  Gilbert  are  children  of  a  predeceas- 
ed daughter. 

The  question  at  issue  between  the  parties 
was  whether  the  division  of  tlie  property  un- 
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der  the  tennB  of  the  will  should  be  per  stir- 
pes or  per  capita.  The  probate  court  held 
that  the  division  should  be  per  stirpes  be- 
cause this  construction  would  give  full  effect 
to  the  word  ''between,"  because  the  name  of 
Uenry  W.  Morrell  Is  followed  by  the  word 
"and,"  and  because  the  Gilbert  children  are 
grouped  together  thus:  •*W.  F.,  L.  M.  and 
Hazel  S.  Gilbert"  The  circuit  court  revers- 
ed the  probate  court,  holding  that  the  word 
"between"  was  clearly  Intended  to  mean 
"among,"  and  that  the  division  should  be 
per  capita.. 

We  agree  with  the  circuit  court  While  it 
is  true  that  In  a  strictly  technical  sense  the 
word  "between"  implies  a  division  between 
two  persons  or  classes,  yet  frequently  by  the 
uneducated  and  colloquially  it  is  used  In  the 
sense  of  "among."  Especially  is  this  true 
when  it  follows  the  word  "divide"  as  In  this 
instance.  1  Words  &  Phrases,  768.  The  notes, 
mortgages,  and  moneys  were  "to  be  equally 
divided  between  them,"  and  the  other  person- 
alty sold  and  "equally  divided  between  the 
legatees  above  named."  '•Them"  and  "lega- 
tees above  named"  clearly  refer  to  all  the  in- 
dividuals designated  as  the  persons  among 
whom  the  equal  division  was  to  be  made. 
The  word  "and"  after  the  name  "Henry  W. 
Morrell"  cannot  have  the  effect  of  defeating 
this  plain  meaning  of  the  will.  This  cas^ 
does  not  fall  within  the  principle  stated  In 
Cole  V.  Creyon,  1  Hill,  Eq.  311,  26  Am.  Dec. 
208,  as  In  that  case  the  bequest  was  to  an  as- 
certained individual  and  to  a  class  of  unas- 
certained Individuals,  whereas  in  this  case 
the  Individuals  are  ascertained  and  named. 
The  rule  Is  well  settled  in  this  state  that,  if 
a  devise  be  made  to  an  individual  designated 
by  name  and  to  other  individuals  designated 
as  a  class,  all  the  individuals  take  equally 
and  per  capita,  and  not  per  stirpes.  CJonner 
V.  Johnson,  2  Hill,  Eq.  44;  Dupont  v.  Hutch- 
inson, 10  Rich.  Eq.  1;  Feemster  v.  Good.  12 
S.  O.  576.  The  will  not  being  ambiguous  in 
terms,  it  is  unnecessary  to  resort  to  testi- 
mony as  to  the  surrounding  circumstances 
in  order  to  ascertain  its  meaning.  Reynolds 
V.  Reynolds,  65  S.  C.  390,  43  S.  B.  878. 

The  judgment  of  the  circuit  court  is  af- 
ftrmedi 

(82  s.  c.  368) 

STATE  V.  LOPEZ. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

Criminal  Law  (8  1086*)— Appeal— Review- 
Presentation  OF  Error  at  Trial. 

The  sufficiency  of  the  evidence  to  support 
a  conviction  cannot,  in  general,  be  reviewed  on 
appeal  unless  first  appropriately  presented  to 
the  trial  court  for  its  action  and  an  appeal 
taken  from  the  court's  ruling. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  2641;   Dea  Dig.  f  1036.*] 

Ai^>eal  from  General  Sessions  Circuit 
Court  of  Richland  County. 


J.  F.  Lopez  was  convicted  of  obtaining 
property  under  false  pretenses,  and  he  ap- 
peals.   Affirmed. 

John  J.  Earle,  for  appellant  Christie  Ben- 
et,  Sol.,  for  the  State. 

JONES,  J.  The  defendant  was  convictecl 
at  the  February  term,  1908,  general  sessions 
for  Richland  county,  under  an  Indictment  for 
obtaining  property  under  false  pretenses  and 
was  sentenced  to  pay  a  fine  of  $300  and  to 
serve  six  months  on  the  county  chain  gang. 

The  exceptions  all  allege  that  there  was  no 
evidence  to  support  the  conviction.  There 
was  no  request  to  charge,  no  motion  to  direct 
a  verdict,  and  no  motion  for  a  new  trial  on 
this  ground.  The  circuit  court  was  in  no 
way  called  upon  to  make  a  ruling  and  made 
no  ruling  upon  the  subject.  There  was  noth- 
ing to  prevent  counsel  raising  the  question  in 
the  circuit  court  Hence  there  is  nothing  to 
.review.  Usually  such  a  question  should  be 
presented  first  to  the  trial  court  in  some  ap- 
propriate way,  and  appeal  should  be  talvcn 
from  the  ruling  thereon.  In  Gunter  v.  Fal« 
low,  78  S.  C.  458,  59  S.  E.  70,  it  was  imprac- 
ticable to  raise  the  question  on  circuit  before 
Judgment,  as  the  testimony  had  been  talcen 
by  consent  and  reported  to  the  court,  and 
Judgment  was  rendered  after  the  adjourn- 
ment of  court  Under  these  exceptional  cir- 
cumstances the  court  considered  whether 
there  was  any  testimony  to  support  the  Judg- 
ment. We  may  say,  however,  ex  gratia,  that^ 
considering  the  record,  we  cannot  say  that 
there  was  absolutely  no  testimony  to  support 
the  verdict 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(82  8.  C.  286) 
DESCHAMPS  ▼.  ATLANTIC  COAST  LINB^ 
R  CO. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.  Continuance  (J  26*)— Absence  of  Wit- 
ness—Diligence. 

The  refusal  of  a  continuance  to  procure* 
testimony  of  a  witness  living  in  another  state 
is  not  an  abuse  of  discretion,  where  the  case 
has  been  pending  for  six  months  and  no  effort 
has  been  made  to  take  his  deposition. 

[Ed.  Note.— For  other  cases,  see  Continuanoe, 
Cent.  Dig.  S§  87,  88;    Dec  Dig.  f  26.»] 

2.  Caeriebs  (§  114*>— Cabbiaoe  of  Ooods— 
Loss  of  Goods— Tebmi nation  tOF  Liabil- 
ity. 

Where  goods  transported  by  a  common  car- 
rier arrive  at  their  destination,  the  liability 
continues  to  be  that  of  a  common  carrier  nntil 
the  consignee  has  a  reasonable  time  to  remove 
them. 

[Ed.  Note.— For  other  cases,  see  Carriers^ 
Cent  Dig.  H  608-620;  Dec.  Dig.  1 114.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  Geo.  B.  Prince,  Judge. 

Action  by  L.  W.  Descfaamps  against  the 
Atlantic    Coast    Line    Railroad    Comixany. 
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From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    AfSrmed. 

P.  A.  Willcox  and  Mark  Reynolds,  for  ap- 
pellant.    L.  D.  Jennings,  for  respondent. 

WOODS.  J.  A  few  days  before  February 
24,  1007,  the  plaintiff  cbecked  from  Charles- 
ton, S.  C,  to  Sumter,  S.  C,  on  defendant's 
railroad  a  case  containing  one  Gold  Medal 
Computing  Scale,  used  by  bim  as  a  sample 
in  his  business  as  a  traveling  salesman.  It 
does  not  appear  when  the  scale  reached  Sum- 
ter, but  it  was  in  the  defendant's  baggage- 
room  at  Sumter,  oh  February  24,  1907,  when 
a  fire  occurred  destroying  defendant's  depot. 
Including  the  baggageroom.  Plaintiff,  in  his 
complaint  against  the  defendant,  alleged  the 
scale  and  case  to  have  been  destroyed,  and 
sought  to  recover  their  full  value,  $122.50. 
The  evidence  tended  to  show  injury  only,  and 
the  Jury  found  a  verdict  for  $50.  The  de- 
fendant appeals. 

The  first  four  exceptions  charge  abuse  of 
discretion  in  the  refiisal  of  the  circuit  Judge 
to  grant  a  motion  for  continuance,  made  on 
the  ground  that  William  J.  Walker,  an  officer 
of  the  Toledo  Computing  Scales  Company, 
would  testify,  if  present,  that  the  scale  be- 
longed to  that  company,  and  not  to  the  plain- 
tiff, and  that,  after  due  diligence,  the  de- 
fendant had  not  had  time  to  secure  the  pres- 
ence of  Walker  as  a  witness,  or  to  have  his 
testimony  taken.  The  action  was  commenced 
on  June  1, 1907,  and  was  not  called  for  trial 
untn  November,  1907.  The  ownership  of  the 
scale  was  one  of  the  issues  made  by  the 
pleadings.  It  was  certainly  not  an  abuse  of 
discretion  for  the  circuit  court  to  hold  that 
six  months  was  sufficient  time  to  ascertain 
what  would  be  the  testimony  of  the  officers 
of  the  scales  company,  and  have  it  taken 
in  Toledo,  Ohio,  their  place  of  residence. 

The  instructions  complained  of  in  the  fifth 
and  sixth  exceptions  were  nothing  more  than 
a  statement  of  the  rule,  well  established  in 
this  state,  that  when  goods  transported  by  a 
common  carrier  arrive  at  their  destination, 
the  liability  continues  to  be  that  of  a  com- 
mon carrier  until  the  consignee  has  a  reason- 
able time  to  remove  them.  Branson  v.  R.  R. 
Co.,  76  S.  O.  9,  56  S.  B.  538,  9  L.  R.  A.  (N. 
8.)  677. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(82  S.  C.  264) 

SHUTB  V,  SHUTB  et  ah 

(Sapreme  Court  of  South  Carolina.     April  9, 
1909.) 

L  BviDEHCE  (J  431*)  —  Pabol  Bvidsngs  — 
Vabyinq  Wbitten  Instruments. 

Parol  evidence  to  prove  or  disprove  de- 
livery of  a  deed  is  admissible  as  against  the  ob- 
jection that  it  varies  the  written  instrument. 

[Eid.    Note.— For   other   cases,    see   Bvidence, 
Cent  Dig.  f  1978;   Dec.  Dig.  §  431.*] 


2.  Deeds  (§  56*)— Delivery. 

The  act  and  fact  of  delivery  of  a  deed  is 
independent  of  the  language  thereof  and  consists 
of  an  act  and  purpose. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S  117;   Dec.  Dig.  S  56.»] 

3.  Deeds  (8  208*)— Delivery— Evidence. 

Evidence  held  to  show  that  a  deed  of  land 
was  never  delivered  by  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  625;   Dec  Dig.  f  208.*] 

4.  Limitation  op  Actions  (§  60*) — Suit  to 
Cancel— Accrual  of  Cause. 

An  action  to  set  aside  a  deed  of  land  for 
want  of  delivery  is  not  barred  by  limitations 
where  there  was  no  adverse  holding  by  the  gran- 
tee. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  i  336 ;   Dec.  Dig.  S  00.*J 

5.  Cancellation  op  Instruments  (8  34*)— 
Suit  to  Set  Aside  Deed— Laches. 

The  doctrine  of  laches  being  applied  to  pre- 
vent the  commission  of  wrong^  a  grantor  who 
delays  for  15  years  before  instituting  a  suit  to 
cancel  a  deed  of  land,  on  the  ground  that  he 
never  delivered  it,  is  not  barred  by  laches. 

[fikl.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  S  49;    Dec.  Dig.  § 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County ;  Geo.  W.  Gage,  Judge. 

Action  by  Howell  H.  Shute  against  William 
H.  Shute  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

This  was  an  action  to  cancel  a  deed  of 
land  on  the  ground  that  it  had  never  been 
delivered.  The  primary  Issue  was  whether 
plalntiflT,  who  signed  a  deed  purporting  to 
convey  land  to  defendants,  his  sons,  intend- 
ed to  deliver  the  deed  so  as  to  have  the  same 
take  effect.  The  following  is  the  opinion  of 
the  court  below : 

"The  primary  issue  involved  here  is  this: 
Did  the  plaintiff  Intend  the  deed  In  contro- 
versy  to  be  delivered  upon  its  signing,  so  as 
to  convey  the  fee  out  of  him  and  into  the  de- 
fendants? 

"At  the  outset  the  defendants  object  to,  as 
incompetent,  any  parol  testimony  to  prove 
the  negative  of  that  issue.  The  rule  of  evi- 
dence which  rejects  parol  testimony  which 
tends  to  vary  a  written  instrument  is  as  old 
as  the  law.  The  matter  of  difficulty  lies  al- 
ways in  the  application  of  the  rule.  The  tes- 
timony here  does  not  tend  to  vary  the  words 
of  the  instrument.  The  act  and  fact  of  de- 
livery is  Independent  of  the  language  of  the 
instrument.  Delivery  consists  of  an  act  of 
the  hand  Joined  with  a  purpose  of  the  mind. 
It  comes  after  the  scrivener  has  done  his 
work,  and  after  the  signing  of  the  paper. 
Whether  or  not  a  deed  was  delivered  is  an 
issue  frequently  made  in  the  courts,  and  has 
been  since  deeds  were  written.  If  parol  evi- 
dence, to  establish  or  to  refute  delivery,  is  in- 
competent, then  the  issue  of  delivery  would 
never  arise,  for  delivery  rests,  not  in  words 
written,  but  in  things  done  and  said.  I  think 
the  testimony  is  competent    If  the  testimony 
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of  the  witnesses  be  then  received,  It  then 
clearly  proves  that  the  plaintiff  never  Intend- 
ed the  deed  to  take  effect  and  be  delivered, 
so  as  to  transfer  the  fee  from  himself  to  his 
sons,  the  defendants.  The  old  man  so  swears, 
and  so  does  one  of  the  defendants,  and  so 
did  the  defendant  Joseph  at  another  trial, 
and  so  does  one  of  the  law's  witnesses,  John 
P.  Hunter.  The  only  testimony  to  the  con- 
trary is  that  of  the  defendant  Joseph  and  the 
circumstances  of  the  case,  and  the  defendant 
Joseph  does  not  recite  the  circumstances  of 
the  making  of  the  deed.  He  does  not  deny 
that  they  were  as  detailed  by  Hunter  and  by 
the  old  man.  His  testimony  Is  directed  chief- 
ly to  proving  acts  of  dominion  and  ownership 
exercised  by  him  and  by  his  brothers,  the 
other  two  defendants.  In  the  suit  by  Howell 
H.  Shute  V.  Manchester  Insurance  Company, 
tried  in  1898,  Joseph  has  even  testified  that 
his  father,  Howell,  always  kept  the  deed; 
never  delivered  it  to  him;  be  never  had  it 
in  his  hands,  and  that  he  lived  on  the  land 
by  permission  of  his  father.  That  testimony, 
competent  and  relevant  in  this  action,  Is  in- 
conslst^it  with  the  claim  Joseph  makes.  It 
is  consistent  with  the  contention  of  the  plain- 
tiff, Howell  H.  Shute,  and  that  of  his  other 
son,  William.  The  son  and  defendant  John 
has  not  testified.  He  sold  his  Interest  to  Jo- 
seph in  November,  1906.  I  am  therefore  of 
the  opinion  that  when  the  deed  was  signed  It 
was  not  delivered  to  the  sons,  and  that  it 
was  not  the  Intention  of  the  old  man  to  put 
the  fee  and  dominion  out  of  himself  and  In- 
to his  sons. 

"I  have  not  overlooked  the  circumstances 
relied,  upon  by  Joseph,  which  tend  to  show 
the  contrary.  They  are  the  recording  of  the 
deed,  the  Improvements  by  Joseph,  the  return 
of  the  property  in  the  names  of  the  sons,  the 
payment  of  taxes  by  the  sons,  the  execution 
of  a  mortgage  by  the  sons.  Most  of  these 
acts  are  technical,  and  their  import  and  the 
consequences  of  them  are  not  apprehended  by 
plain  men.  The  fundamental  issue  is:  Did 
the  old  man  mean  to  deprive  himself  of  his 
property  and  give  it  to  his  boys?  I  think 
the  circumstances  do  not  overcome  the  force 
of  his  own  oath  and  that  of  the  witness  to 
the  deed  that  he  did  not  Nor  can  I  sustain 
the  defenses  set  up  by  Joseph.  They  are  the 
statute  of  limitations,  a  claim  for  improve- 
ments, estoppel  by  conduct,  and  laches  of  the 
plaintiff.  There  is  no  room  to  apply  the  stat- 
ute of  limitations.  There  was  no  adverse 
holding  by  Joseph.  There  is  a  wide  differ- 
ence between  the  witnesses  about  the  value 
of  the  improvements.  No  disinterested  wit- 
ness testified.  Joseph  put  the  improvements 
at  $1,200.  The  plaintiff  put  them  at  $102. 
It  is  safe  to  assume  the  truth  lies  between 
these  two  estimates.  If  they  be  fixed  at  $600, 
no  harm  can  come  to  Joseph.  He  occupied 
the  premises  for  15  years,  cultivated  a  two- 


horse  farm  thereon,  and  paid  no  rent.  He 
has  lost  nothing.  The  testimony  does  not 
warrant  the  application  of  the  doctrine  of  es- 
toppel to  the  plaintiff.  Joseph  was  not  mis- 
led by  the  plaintiff,  for  Joseph  knew  that  the 
old  man  had  not  intended  to  convey  away 
the  land,  and  if  the  old  man  has  waited  too 
long  to  seek  his  remedy  in  a  court,  he,  and 
not  the  defendant  Joseph,  has  suffered  there- 
by. The  doctrine  of  laches  is  appMed  to  pre- 
vent the  commission  of  wrong.  I  am  there- 
fore of  the  opinion  that  the  plaintiff  is  enti- 
tled to  the  relief  he  asks. 

"It  is  therefore  orderedr  and  directed  that 
the  deed  In  issue  be  mutilated, .  and  that  the 
clerk  of  this  court  write  upon  the  book  where 
it  was  recorded  the  declaration  that  the  deed 
was  mutilated,  and  that  its  record  shall  be 
of  no  force  whatever." 

J.  Harry  Foster,  for  appellants.  R.  B.  Al* 
lison,  for  respondent. 

WOODS,  J.  After  carefvl  consideration  of 
the  record,  this  court  te'of  the  opinion  that 
the  reasoning  of  the  circuit  court  well  sup- 
ports the  conclusions  stated  in  the  decree. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(82  S.  C.  224) 

PLATTEAU  v.  VIRGINIA  CAROLINA 
CHEMICAI/  CO. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

Master  and  Servant  (8  278*)— Injuries  to 
Servant^Sufficiency  of  Evidence— Neg- 

LIOENCB. 

Evidence,  in  an  action  by  a  servant  for  in- 
juries,  held  to  show  that  defendant  failed  to 
provide  a  safe  place  for  plaintiff  to  work  in, 
and  to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  958;   Dec.  Dig.  $  278.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County. 

Action  by  William  Platteau  against  the 
Virginia  Carolina  Chemical  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Mordecai  &  Gadsden  and  Rutledge  &  Ha- 
good,  for  appellant  Logan  &  Grace,  for  re- 
spondent 

WOODS,  J.  On  27th  February,  1907,  the 
plaintiflT,  as  a  servant  of  the  defendant,  was 
employed,  along  with  other  laborers,  in  car- 
rying on  trucks,  from  the  warehouse  of  the 
defendant  to  a  car  which  the  defendant  was 
loading,  a  lot  of  cotton  seed  meal  in  bags. 
While  engaged  in  this  work,  a  part  of  the 
pile  of  sacked  meal  fell  on  plaintiff,  inflicting 
physical  Injuries  for  which  he  recovered  a 
judgment  in  this  action.  The  issue  on  the 
trial  was  whether  the  injury  resulted  from 
negligence  of  the  defendant  in  failing  to  prcr- 
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vide  a  reasonably  safe  place  for  plaintiff  to 
work,  or  from  the  negligence  of  plaintiff's 
fellow  servants.  Tlie  defendant,  contending 
tliat  no  other  Inference  could  be  drawn  from 
the  evidence  than  that  the  injury  resulted 
from  the  negligence  of  plaintlfTs  fellow  serv- 
ants, moved  for  a  nonsuit  at  the  end  of  the 
evidence  on  behalf  of  the  plaintiff,  and,  after 
the  verdict,  moved  on  the  same  ground  for  a 
new  trial.  The  appeal  depends  on  the  al- 
leged error  of  the  circuit  judge  in  refusing 
these  motions. 

We  think  the  record  shows  beyond  doubt 
that  there  was  evidence  of  the  failure  of  de- 
fendant to  provide  a  safe  place  to  work,  re- 
sulting in  the  injury  to  the  plaintiff.  The 
plaintiff  and  several  other  witnesses  on  his 
behalf  testified  that,  in  order  to  make  a  pile 
of  sacks  of  cotton  seed  meal  safe.  It  Is  neces- 
sary to  "tie"  the  sacks — that  is,  lay  them 
crosswise  on  each  other — and  that  the  pile  In 
this  instance  was  not  properly  tied.  It  Is 
true  that  the  same  witnesses  testified  that 
they  supposed  the  meal  had  been  piled  by 
some  of  their  fellow  laborers;  but,  on  the 
other  hand,  W.  H.  Barnwell,  superintendent 
of  defendant's  business,  testified  as  follows: 
''A.  This  tying  of  bags  is  usually  done  at  the 
end  of  the  pile  to  form  a  buttress  to  pile 
against,  but,  if  the  bags  are  tied  all  through 
the  pile,  it  certainly  has  never  been  done  at 
the  Standard,  and  I  don't  think  at  any  of 
the  other  works.  They  are  tied  at  the  end 
and  simply  piled  against  that.  Q.  Tou  heard 
this  witness  describe  how  they  were  tied  all 
through,  is  that  ever  done?  A.  No,  sir ;  not 
as  far  as  I  know.  Q.  How  many  piles  of 
these  bags  do  you  suppose  you  have  seen? 
A.  They  are  never  tied  through  the  pile.  Q. 
Did  yon  see  this  pile  before  It  fell?  A.  Of 
course,  I  have  seen  it."  And  A.  S.  Prince,  de- 
fendant's foreman,  testified  this  meal  was 
piled  in  the  way  indicated  by  Mr.  Barnwell. 
This  evidence  on  betialf  of  defendant  tends  to 
prove  that  this  method  of  piling  and  tying — 
the  plan  of  making  the  pile  safe — described 
by  Mr.  Barnwell,  was  that  adopted  by  the  de- 
fendant itself,  and  that  the  laborers  who  did 
the  work  of  piling  merely  carried  out  the 
defendant's  plan.  If  this  method  was  used 
here,  as  Prince  testified  it  was,  and  was  n^- 
ligent,  evidently  the  negligence  would  be  that 
of  the  master  who  planned,  not  of  the  fel- 
low servants  of  the  plaintiff,  who  mechanic- 
ally carried  out  the  plan  of  piling;  and 
there  would  be  a  basis  for  the  inference  that 
the  plaintiff  was  injured  because  of  the  neg- 
ligence of  the  defendant  in  failing  to  pro- 
vide a  safe  place  to  work.  There  was  evi- 
dence on  behalf  of  the  defendant  that  this 
method  was  used  here,  and  was  safe;  and 
evidence  on  behalf  of  plaintiffs  that  the  bags 
were  not  tied  or  not  properly  tied  so  as  to- 
make  the  pile  seciire.  The  issue  thus  made, 
as  to  whether  plaintiff's  injury  resulted  from 
a  breach  of  defendant's  duty  to  provide  a 


reasonably  safe  place  to  work,  was  necessa- 
rily submitted  to  the  jury. 

It  follows  from  the  same  reasoning  that 
there  was  evidence  to  sustain  the  verdict,  and 
it  was  therefore  not  error  of  law  for  the  cir- 
cuit court  to  refuse  to  set  it  aside  and  order 
a  new  trial. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(82  S.  C.  299) 

HALLUM  V.  SOUTHE3RN  RY.  OO. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.  Mastes  and  Servant  (§  182*)— Constitu- 
tional Provision  Limiting  Dogtbinb  of 
Fellow  Servants— Opebation  of  Rail- 
roads—Sectionmen. 

Const,  art.  9,  §  15,  providing  that  "every 
employ^  of  any  railroad  corporation  shall  have 
the  same  rights  and  remedies  for  any  injury 
suffered  by  him  from  the  acts  or  omissions  of 
said  corporations  or  its  employ^  allowed  by  law 
to  persons  not  employes,  when  the  injury  re- 
sults from  the  negligence  of  a  sujpNerior  agent 
or  officer  or  of  a  person  having  a  right  to  con- 
trol or  direct  the  services  of  the  party  injured, 

♦  ♦    ♦    "  applies  to  a  section  hand  in  the  em- 
ployment of  a  railroad  corporation. 

•  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  372;    Dec.  Dig.  §  182.*] 

2.  Master  and  Servant  (S  279*)— Aotions 
FOR  Injuries— Sufficiency  of  Evidenoe— 
Injury  to  Fellow  Servant. 

Evidence,  in  an  action  by  a  section  hand  to 
recover  for  injuries,  held  to  show  that  the  injury 
resulted  from  the  negligence  of  a  person  hav- 
ing a  right  to  control  or  direct  plamtiff*s  serv- 
ices, and  to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §1  978-980;  Dec  Dig.  § 
279.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Pickens  County;  D.  El  Hydride,  Judge. 

Action  by  Plumer  Hallum  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  knd  defendant  appeals.    Affirmed. 

J.  P.  Carey,  for  appellant  Morgan  & 
Mauldin,  for  respondent 

JONES,  J.  On  the  17th  day  of  April,  1900. 
near  Norris,  in  Pickens  county,  plaintiff  was 
in  the  employment  of  defendant  as  a  mem- 
ber of  a  squad  of  section  hands,  under  con- 
trol of  J.  H.  Pittman  as  section  boss,  and 
was  engaged  in  moving  heavy  iron  rails 
from  one  side  of  the  track  to  the  other,  and 
when  throwing  down  one  of  the  rails,  one 
end  bounced  back  and  struck  plaintiff  on  the 
leg,  breaking  it  This  action  was  to  recover 
damages  for  such  injury,  and  resulted  In  a 
judgment  for  plaintiff  for  $450. 

The  complaint  alleged  that  George  Brown 
and  Tom  Austin  had  been  appointed  "call- 
ers," and  were  acting  as  such,  and  that 
plaintiff  and  other  persons  working  with  him 
were  governed  and  directed  in  the  handling 
of  the  rails  by  said  callers,  especially  as  to 
when  to  throw  or  let  go  said  rails,  and  their 
authority  to  so  direct  was  recognized  or  ac- 
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quiesced  In  by  the  said  Plttman,  the  plain- 
tiff, and  defendant,  and  those  working  -with 
him,  and  the  plaintiff  at  this  particular  time 
was  required  to  obey  Tom  Austin,  The 
complaint  further  alleged  that  plaintiff  and 
several  others  had  hold  of  one  end  of  the 
iron  rail,  with  Tom  Austin  as  caller  at  that 
end,  and  that  several  others  had  hold  at  the 
other  end,  with  George  Brown  as  caller 
there,  that  George  Brown  gave  the  order  to 
throw  down  the  rail  while  Tom  Austin  gave 
order  to  hold  steady,  and  that,  when  the  end 
controlled  by  Brown  was  thrown,  that  caused 
the  plaintiff  and  those  at  the  end  controlled 
by  Austin  to  drop  the  rail,  and  the  other  end 
being  thrown  caused  the  Austin  end  to  fly 
back  and  strike  plaintiff,  and  in  short  that 
it  was  negligence  of  the  defendant  to  subject 
plaintiff  to  the  hazard  and  danger  usually 
resulting  from  the  confusion  of  orders  by 
those  authorized  to  direct  the  services  of 
plaintiff.  The  defendant,  besides  a  general 
denial,  pleaded  that  the  injury  was  the  re- 
sult of  plaintiff's  negligence,  and  was  the  re- 
sult of  the  ordinary  risks  of  his  employment 
Both  on  the  motion  for  nonsuit  and  for  a 
new  trial  defendant  contended  (1)  that  there 
was  no  evidence  tending  to  show  negligence 
of  defendant;  (2)  that  the  injury  received  by 
plaintiff  was  the  result  of  the  acts  of  fel- 
low servants  in  the  same  employment  or  la- 
bor; (3)  that  the  acts  of  those  removing  the 
rails  were  not  done  under  the  immediate  or- 
ders of  a  superior  officer  or  agent  having  the 
right  to  direct  the  services  of  plaintiff  and 
those  working  with  him.  These  questions 
are  renewed  here  by  the  exceptions. 

The  court  instructed  the  Jury  that  article 
9,  S  15,  of  the  Ck>nstitutlon  nullified  the  doc- 
trine of  assumption  of  risks  in  certain  par- 
ticulars named  in  the  section,  and  that,  if 
plaintiff  was  injured  by  the  negligence  of  a 
person  having  the  right  to  control  knd  direct 
his  services,  he  could  not  be  held  to  have  as- 
sumed such  risk,  and  that,  if  they  were  sat- 
isfied that  Pittman  had  general  charge  of 
the  work  and  appointed  these  callers,  or  if 
the  employes  of  the  company  themselves 
agreed  that  these  men  should  be  callers,  and 
it  was  their  duty  to  obey  the  order  of  the 
callers,  and  plaintiff  was  injured  by  reason 
of  the  negligence  of  the  callers,  plaintiff  was 
entitled  to  recover.  Under  exceptions  to  this 
charge  It  Is  contended  that  it  is  error  in 
holding  that  article  9,  I  15,  of  the  Oonstitu- 
tlon  applied  to  a  gang  of  hands  removing 
railway  irons,  and  in  no  way  connected  with 
the  operation  of  trains. 

We  will  first  notice  this  last  question.  We 
are  of  the  opinion  that  a  section  hand  In 
the  employment  of  a  railroad  corporation 
Is  within  the  meaning  of  the  words  "every 
employs  of  any  railroad  corporation,"  pro- 
vided for  in  article  9,  {  15,  of  the  Oonstltu- 
tion.  The  section  reads  as  follows:  "Every 
employs  of  any  railroad  corporation  shall 
have  the  same  rights  and  remedies  for  any 


injury  suffered  by  him  from  the  acts  or 
omissions  of  said  corporation  or  its  em- 
ployto  as  are  allowed  by  law  to  other  per- 
sons not  employ 63,  when  the  injury  results 
from  the  negligence  of  a  superior  agent  or 
officer,  or  of  a  person  having  a  right  to  con- 
trol or  direct  the  services  of  a  party  Injured, 
and  also  when  the  injury  results  from  the 
negligence  of  a  fellow  servant  engaged  in  an- 
other department  of  labor  ftom  that  of  the 
party  Injured,  or  of  a  fellow  servant  on  an- 
other train  of  cars,  or  one  engaged  about  a 
different  piece  of  work.  Knowledge  by  any 
employs  injured  of  the  defective  or  unsafe 
character  or  condition  of  any  machinery, 
ways  or  appliances  shall  be  no  defense  to  an 
action  for  injury  caused  thereby,  except  ai 
to  conductors  or  engineers  in  charge  of  dan- 
gerous or  unsafe  cars  or  engines  voluntarily 
operated  by  them.  When  death  ensues  from 
any  Injury  to  employes,  the  legal  or  personal 
representatives  of  the  person  injured  shall 
have  the  same  right  and  remedies  as  are  al- 
lowed by  law  to  such  representatives  of  oth- 
er persons.  Any  contract  or  agreement  ex- 
pressed or  implied,  made  by  any  employs  to 
waive  the  benefit  of  this  section  shall  be  null 
and  void,  and  this  section  shall  not  be  oon^ 
strued  to  deprive  any  employs  of  a  corpora- 
tion, or  his  legal  or  personal  representative^ 
of  any  remedy  or  right  that  he  now  has  by 
the  law  of  the  land.  The  General  Assembly 
may  extend  the  remedies  herein  provided  for 
to  any  other  class  of  employSs."  It  Is  not 
within  the  question  submitted  to  us  to  con- 
sider whether  the  section  in  any  particular 
violates  the  fourteenth  amendment  of  the 
federal  Ck)nstitutlon;  nor  whether  the  term 
"railroad  corporation"  is  limited  to  commer- 
cial railroads,  or  those  engaged  in  the  trans- 
portation of  freight  and  passengers;  nor 
whether  a  street  railway  is  included;  nor 
whether  railways  operated  by  an  industrial 
association.  Joint-stock  company  or  corpora- 
tion for  its  own  private  use  are  not  included. 
These  topics  are  interestingly  noticed  in  8 
Am.  &  ^aag.  Ann.  Gas.  1086,  and  10  Am.  & 
Eng.  Ann.  Gas.  1118,  note  to  15  L.  R.  A.  (N. 
S.)  479.  In  this  case  the  plaintiff  was  aa 
employs  of  a  strictly  commercial  railroad, 
and  the  question  is  whether  the  Constitution 
modifies  the  common-law  doctrine  of  fellow 
servants  in  respect  to  a  sectiouman  of  such 
a  railroad.  The  Supreme  Gourt  of  Missis- 
sippi, in  the  case  of  Bradford  Gonstruction 
Co.  V.  Heflin,  88  Miss.  314,  42  South.  174,  12 
L.  R.  A.  (N.  S.)  1040,  8  Am.  &  Eng.  Ann.  Gas. 
1036,  construing  a  similar  provision  in  the 
Mississippi  Constitution,  held  that  it  meant 
only  such  employSs  as  were  imperiled  by  the 
hazardous  nature  of  the  business  of  operat- 
ing railroad  trains.  Like  rulhigs  were  made 
in  Iowa  and  Minnesota,  under  employer's  lia- 
bility statutes  in  terms  as  general.  Deppe 
V.  Chicago,  36  Iowa,  52;  Johnson  v.  St  Paul, 
etc.,  E.  R.  Co.,  43  Minn.  222,  46  N.  W.  156. 
8  I/.  B.  A.  419.    These  decisions  are  manl* 
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festly  in  conflict  with  the  natural  meaning  of 
the  language  of  the  Constitution  and  statute, 
and  the  construction  was  confessedly  adopt- 
ed to  avoid  a  supposed  conflict  with  the 
equality  clause  of  the  federal  Constitution. 
Without  further  reference  to  decisions  from 
other  Jurisdictions  we  content  ourselves  with 
citing  the  case  of  Callaghan  v.  St  Louis, 
etc.,  R.  R.  Co.,  170  Mo.  473,  71  S.  W.  208,  60 
L.  R.  A.  249,  94  Am..  St  Rep.  746,  affirmed 
by  the  United  States  Supreme  Court  St 
Louis  Merchants'  Bridge  Terminal  R.  Co.  v. 
Callahan,  194  U.  S.  628,  24  Sup.  Ct  857,  48 
L.  Ed.  1157,  under  the  authority  of  Tullls  v. 
Lake  Erie,  eta,  R.  R.  Oo.,  175  U.  S.  348,  20 
Sup.  Ct  136,  44  L.  Ed.  192.  The  Missouri 
statute  provided  that  every  railroad  corpora- 
tion operating  a  railroad  shall  be  liable  for  all 
damages  sustained  by  nny  agent  or  servant 
thereof,  while  engaged  in  the  work  of  operat- 
ing such  road,  by  reason  of  the  negligence  of 
any  other  servant  or  agent  thereof.  It  was 
held  that  the  right  of  recovery  was  not  lim- 
ited to  Injuries  inflicted  by  negligence  of  a 
fellow  servant  while  actually  moving  trains, 
and  that  the  term  "operating  a  railroad"  in- 
cludes all  work  directly  necessary  for  the 
running  of  trains  over  a  track,  including  sec- 
tion hands  engaged  in  repairing  the  track 
over  which  the  trains  must  run.  This  is  a 
very  reasonable  view,  as  it  cannot  be  doubt- 
ed that  the  efficient  operation  of  a  railroad 
and  the  safety  of  the  traveling  public  depend 
very  largely  and  directly  upon  the  ceaseless 
vigilance  of  the  sectionraen.  Their  work 
entails  many  perils  peculiar  to  it  as  an  essen- 
tial factor  in  the  movement  of  trains.  It 
would  be  a  strange  result  if  an  enactment 
designed  to  protect  railroad  employes,  should 
be  held  to  exclude  this  important  class 
charged  with  the  duty  of  making  the  track 
secure,  and  that,  too,  in  the  absence  of  any 
intimation  of  such  intent  in  the  language  of 
the  enactment  On  this  point  the  case  of 
Rutherford  v.  Southern  Railway,  56  S.  C 
448,  35  S.  E.  136,  and  the  case  of  Bodie  v. 
Southern  Railway  Co.,  61  S.  C.  4C8,  39  S.  B. 
715,  are  conclusive,  and  we  are  satisfied  with 
the  ruling  in  these  cases.  Both  cases  held 
that  sectionmen,  as  employ^  of  a  railroad 
company,  were  within  the  provision  of  ar- 
ticle 9,  §  15,  of  the  Constitution.  In  Bodle's 
Case  the  section  master  was  injured  while 
engaged  with  his  men  in  carrying  rails  up 
an  embankment  for  the  purpose  of  loading 
them  upon  his  dump  car  for  removal  to  an- 
other place,  the  injury  resulting  from  negli- 
gence of  the  railroad  company  to  furnish 
sufficient  force  of  hands  to  lift  the  rails  safe- 
ly. In  Rutherford's  Case  a  section  hand  was 
Injured  while  engaged  with  other  employes 
in  loading  flat  cars,  slowly  moving  along  the 
track,  with  iron  or  steel  rails,  the  injury  re- 
sulting from  the  failure  of  Lune  Walker, 
who  was  caller  for  the  gang,  to  countermand 
the  order  to  throw  the  rails  on  the  car  in 
time  for  plaintiff  to  escape  from  the  falling 


ralL  The  court  held  that  it  was  immaterial 
whether  Walker  had  been  appointed  caller 
by  Summer,  as  section  master  having  gen- 
eral supervision  of  the  work,  or  was  selected 
by  the  other  hands,  who  voluntarily  subject- 
ed themselves  to  his  order,  and  that  in  ei^ 
ther  case  Walker  would  be  a  person  having 
a  right  to  control  or  direct  the  services  of  the 
plaintiff  in  the  particular  work  in  which  he 
was  engaged  when  injured.  The  instruc- 
tions given  were  in  accordance  with  the  law 
as  declared  in  the  Rutherford  Case. 

It  remains  to  consider  whether  there  was 
any  evidence  tending  to  support  the  verdict. 
As  shown  in*  the  Rutherford  Case,  an  em- 
pIoy6  of  a  railroad  company  has  the  same 
rights  and  remedies  as  a  person  not  an  em- 
pIoy6  in  three  instances:  "(1)  Where  the  in- 
Jury  results  from  the  negligence  of  a  supe- 
rior officer  or  agent;  (2)  where  it  results 
from  the  negligence  of  a  person  having  a 
right  to  control  or  direct  the  services  of  the 
party  Injured;  (8)  when  it  results  from  the 
negligence  of  a  fellow  servant  engaged  in 
another  department  of  labor,  or  on  another 
train  of  cars,  or  one  engaged  In  a  different 
piece  of  work."  *'In  all  other  cases  not  fall- 
ing under  either  of  the  classes  above  indicat- 
ed the  law  upon  the  subject  of  the  defense 
of  fellow  servant  remains  the  same  as  it  was 
before."  It  is  conceded  that  the  case  does 
not  fall  within  the  first  and  third  classes. 
Does  the  case  fall  within  the  second  class? 
On  this  point  George  Brown  testified  that 
he  was  one  of  a  squad  of  section  hands  mov- 
ing the  rails,  and  was  appointed  caller  at 
one  end  of  the  rail  by  Oaptahi  Pittman,  the 
section  master,  and  that  it  was  the  duty  of 
the  men  to  obey  what  he  said;  that  Tom 
Austin  was  appointed  caller  at  the  other  end; 
that  about  15  hands  had  a  hold  of  the  rail, 
and  the  rail  was  getting  heavy;  that  Austin 
said  **Steady,"  and  he  (Brown)  said  "Drop 
down";  that  the  boys  threw  It  too  quickly, 
and  the  rail  flew  back  and  struck  plaintiff. 
The  plaintiff  testified  that  both  Austhi  and 
Brown  had  been  giving  the  orders;  that 
Brown  called  "Throw  away,"  and  Austin  said 
''Steady,"  and  he  paid  attention  to  his  call. 
All  the  witnesses  agreed  that  Austin  was 
caller  at  one  end  of  the  rail  and  Brown  at 
the  other,  but  most  of  the  witnesses  testified 
that  it  was  Brown's  duty  to  call  "Deal"  or 
"Pick  up"  when  the  rail  was  to  be  lifted,  and 
that  it  was  Austin's  duty  to  call  "Throw 
away"  when  the  rail  was  to  be  dropped. 
Pittman,  the  section  master,  testified  that 
he  appointed  no  one  caller,  that  It  was  the 
custom  of  the  section  hands  to  choose  a  call- 
er and  that  they  had  chosen  Austin,  and  he 
was  the  man  they  should  have  obeyed,  and 
that  he  (Pittman)  was  not  present  at  the 
time  of  the  accident 

The  testimony  tends  to  show  that  the  In- 
Jury  was  the  result  of  the  confusion  arising 
from  the  opposite  calls  of  two  men  having 
the  right  to  direct  the  services  of  plaintiff 
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in  the  matter  of  moving  rails.  Tlie  case  was 
properly  submitted  to  tlie  jury,  and  for  the 
same  reason  there  was  no  error  of  law  in  re- 
fusing a  new  trial. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(82  S.  C.  386) 

Ex  parte  REMBERT. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.  Habeas  Cobpus  (f  99*)— Custody  of  Child. 

In  awarding  the  custody  of  children,  the 
court  should  exercise  a  wise  discretion,  looking 
to  the  real  welfare  of  the  children  as  the  princi- 
pal consideration. 

[JBd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  EHg.  §  Si ;  Dec  Dig.  8  99  ;♦  Parent 
and  CbUd,  Cent.  Dig.  §§  16-24.] 

2.  Habeas  Corpus  (|  99*)— Custody  of  Chii,d 
— Right  of  Fathee. 

Though  the  right  of  the  father  to  custody  of 
his  minor  children  will,  in  a  proper  case,  be  rec- 
ognized even  as  against  the  mother,  such  right 
is  subject  to  the  discretion  of  the  court,  exercis- 
ed for  the  best  interests  of  the  children  and  may 
be  affected  by  the  father*s  previous  voluntary 
agreement  as  to  such  custody. 

[Ed.  Note.-^or  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  §  99;*  Parent  and  Child,  Cent 
Dig.  §§  4-32.] 

3.  Habeas  Corpus  (§   99*)  —  Custody   of 
Child. 

A  letter  by  a  father,  assenting  in  most  posi- 
tive terms  to  the  mother's  custody  and  control 
of  their  children  and  separate  maintenance  for 
them,  cannot  be  Ignored  by  the  father  in  his 
subsequent  petition  for  his  custody  of  the  chil- 
dren. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  §  99.*] 

Original  petition  by  EXlward  B.  Rembert 
for  writ  of  habeas  corpus  for  the  purpose  of 
obtaining  custody  of  his  three  children.  Pro- 
ceedings dismissed. 

Lee  &  Molse,  for  petitioner. 

JONES,  J.  The  petitioner  makes  applica- 
tion in  the  original  Jurisdiction  of  this  court 
for  writ  of  habeas  corpus  to  award  him,  as 
father,  the  custody  of  three  infant  children, 
alleged  to  be  unlawfully  detained  from  him 
by  their  mother.  The  petitioner,  Edward  E. 
Rembert,  Is  a  resident  of  Sumter  county,  and 
the  children,  Arthur  Rembert,  Andre  Rem- 
bert, and  Edward  Rembert,  aged,  respective- 
ly, thirteen,  nine,  and  six  years,  are  in  the 
custody  of  their  mother,  Christine  E.  Rem- 
bert, wife  of  petitioner,  now  living  in  the 
city  of  Charleston,  S.  C.  It  is  alleged  that 
on  May  26,  1908,  Mrs.  Rembert  deserted  the 
home  of  petitioner  and  unlawfully  carried 
away  these  children,  and  is  detaining  them 
illegally  and  against  his  wishes,  and  that  he 
is  entitled  to  their  custody  as  their  father. 

Mrs.  Rembert  in  her  verified  return  al- 
leges that  she  left  the  home  of  her  husband, 
the  petitioner,  on  account  of  his  base  conduct 
and  violence  towards  her,  and  his  drunken- 
ness ;   that  she  had  previously  on  several  oc- 


casions left  his  home  on  this  account,  and 
would  return  upon  his  solicitation,  only  to 
have  the  same  conduct  repeated;  that  she 
and  the  children  are  residing  in  the  city  of 
Charleston,  S.  C,  with  her  father  and  moth- 
er ;  that  she  has  the  children  at  school ;  that 
they  are  happy,  and  have  the  best  surround- 
ings and  her  constant  protection.  She  fur- 
ther alleges  that  petitioner  has  relinquished 
to  her  his  parental  right  to  the  children,  as 
shown  by  his  letter,  exhibited  as  follows :  ' 
"Rembert,  S.  C,  April  23,  1907. 

"Dear  C. :  I  wired  you  children  would  be 
down  to-morrow.  I  do  not  now  require  that 
you  shall  stay  with  them.  Just  do  as  you 
please  with  them.  I  turn  them  over  to  you 
completely.  Our  ideas  are  too  totally  dif- 
ferent to  raise  the  same  children;  so  it  is 
best  for  one  to  have  complete  control.  This 
I  would  have  required  from  you,  had  I  kept 
them;  so  I  extend  same  to  you.  On  the 
first  of  each  month  I  will  send  you  check  for 
$100.  This  must  cover  everything.  Now 
please  understand  this  most  positively.  Ar- 
thur can  calculate  everything  for  G.  and  E., 
pocket  money,  clothes,  etc.,  and  I  will  make 
a  deposit  four  times  a  year  for  them — ^with 
him  for  G.  and  the  Prest  of  St.  Mary's  for 
E.  I  hope  this  will  end  a  disagreeable  cor- 
respondence. I,  of  course,  won't  expect  a  re- 
ply. Tour  check  will  be  forwarded  May  1st. 
Hoping  the  children  will  arrive  safely,  and 
wishing  you  every  success  and  happiness,  I 
am  in  haste  Yours  affect.,  Edward. 

•T.  S.  Understand  the  children  are  yours. 
Just  as  if  I  were  dead,  and  your  actions  are 
your  own.  I  know  we  are  just  as  separated 
as  if  you  had  your  divorce  and  new  husband. 
There  is  no  one  to  question  your  actions 
now.    E." 

Petitioner  denies  that  he  has  relinquished 
the  custody  of  his  children,  and  with  reference 
to  this  letter  admits  that  he  wrote  the  same, 
but  alleges  that  it  was  written  as  an  experi- 
ment, and  in  the  hope  that  by  casting  such 
responsibility  on  respondent  he  might  thereby 
induce  her  to  arrive  at  a  proper  conception  of 
her  duty  to  the  petitioner  and  his  family,  and 
reform  her  conduct  after  a  practical  expe- 
rience in  establishing  an  independent  house- 
hold elsewhere. 

It  seems  that  Mrs.  Rembert  and  the  chil- 
dren have  been  at  the  home  of  petitioner  at 
Intervals  since  the  date  of  that  letter,  but 
that  she  went  away,  taking  the  children  with 
her,  without  objection  on  the  part  of  petition- 
er. Mrs.  Rembert  in  her  return  further  al- 
leges that  the  probate  court  of  Charleston 
county  has  appointed  her  guardian  of  said 
children ;  but  it  appears  that  an  effort  is  now 
being  made  on  behalf  of  petitioner  to  revoke 
such  appointment  for  want  of  Jurisdiction.  It 
also  appears  that  Mrs.  Rembert,  as  guardian 
of  the  children,  has  instituted  suit  against 
Arthur  G.  Rembert,  as  trustee  of  said  chil- 
dren, involving  an  accounting  for  rents  and 
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profits  of  a  valuable  tract  of  land  in  Sumter 
county,  now  in  the  possession  of  petitioner 
under  said  trustee.  It  further  appears  that 
on  August  31,  1908,  Mrs.  Rembert  commenc- 
ed an  action  against  petitioner  for  alimony 
and  separation,  and  that  Judge  Watts,  upon 
a  rule  to  show  cause,  on  October  21,  1908, 
made  his  order  allowing  $60  per  montlj  to 
Mrs.  Rembert  as  alimony  pendente  lite  and 
council  fees,  from  which  order  an  appeal  has 
been  taken  to  this  court. 

The  charge  made  that  petitioner  is  morally 
unfit  to  have  the  custody  of  his  children  can- 
not be  sustained  upon  the  testimony  submit- 
ted in  this  case.  The  testimony  of  many  rep- 
utable citizens  of  Sumter  county  completely 
refutes  any  such  suggestion.  Nor  can  it  be 
doubted  that  the  children  are  the  object  of 
his  love,  and  that  he  is  able  and  willing  to 
provide  for  their  comfort  and  proper  train- 
ing. On  the  other  hand,  it  has  not  been 
shown  that  the  mother  is  unfit  for  the  custo- 
dy and  training  of  her  children,  and,  while 
she  is  scant  of  means,  the  children  are  de- 
voted to  her,  are  happy  with  her,  are  being 
trained  In  the  public  schools  of  the  city  of 
Charleston,  and,  so  far  as  appears,  are  in 
wholesome  and  confortable  surroundings  in 
the  home  of  their  grandparents.  In  award- 
ing the  custody  of  children,  the  court  should 
exercise  a  wise  discretion,  looking  to  the  real 
welfare  of  the  children  as  the  principal  con- 
sideration. Brown  v.  Robertson,  76  S.  C.  153, 
56  S.  B.  786,  9  L.  R.  A.  (N.  S.)  1173. 

But,  in  view  of  all  the  circumstances,  the 
court  is  not  prepared  to  say  that  the  best 
welfare  of  the  children  will  be  promoted  by 
taking  them  from  the  loving  care  of  their 
mother.  The  paramount  right  of  the  father 
has  been  often  recognized  and  enforced  by 
this  court,  and  will  in  proper  oases  be  rec- 
ognized, even  as  against  the  mother;  but  the 
father's  right  is  not  absolute.  Not  only  is 
it  subject  to  the  discretion  of  the  court,  ex- 
ercised for  the  best  welfare  of  the  child,  but 
may  be  affected  by  his  own  previous  volun- 
tary definite  agreement  as  to  the  custody  of 
the  child.  Ex  parte  Reynolds,  73  S.  C.  296, 
53  S.  E.  490,  114  Am.  St.  Rep.  86.  In  this 
case  the  letter  in  evidence  shows  in  most 
positive  terms  the  assent  of  the  petitioner 
that  respondent  shall  have  custody  of  the 
children  and  separate  maintenance  for  them. 
It  does  not  appear  that  this  arrangement  has 
been  annulled  by  the  parties,  and  it  cannot 
be  ignored  or  capriciously  disregarded  by  pe- 
titioner. 

Having  reached  the  conclusion  that  the 
welfare  of  the  children  does  not  require  that 
they  be  taken  from  their  mother,  in  whose 
custody  petitioner  has  voluntarily  placed 
them  under  circumstances  looking  to  their 
separate  maintenance  under  her  control,  the 
court  will,  at  least  for  the  present,  leave  the 
children  in  their  mother's  custody.  We  re- 
frain from  expressing  any  conclusion  as  to 


the  charges  respecting  the  conduct  of  peti- 
tioner towards  respondent,  as  that  matter 
will  be  more  appropriately  Involved  in  the 
pending  suit  for  alimony,  and  we  wish  our 
Judgment  herein  not  to  be  regarded  as  pre- 
venting the  circuit  court  in  that  suit  from 
making  any  proper  judgment  touching  the 
custody  and  maintenance  of  the  said  chil- 
dren as  may  be  found  to  be  within  the  scope 
of  the  action  and  the  general  power  of  the 
court.  We  dismiss  the  proceedings  herein 
without  prejudice  to  another  application  on 
a  different  state  of  facts,  either  In  the  cir- 
cuit court  in  the  alimbny  suit,  or  in  this  court 
after  the  termination  of  said  suit. 

The  writ  of  habeas  corpus  Is  refused,  and 
the  proceedings  dismissed. 


(82  S.  C.  284) 
ANCRUM  ▼.  OAMDEN  WATER,  LIGHT  & 
ICE  CO. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.  Municipal  Cobpobations  (|  750*)— Lia- 
bilities XJndeb  Contbacts  to  Pebfobm 
Duties  op  Municipalities. 

When  a  public  duty  is  required  of  a  munic- 
ipality, one  who  contracts  with  it  to  perform 
the  duty  for  it  incurs  the  same  liabilities  as 
the  law  imposes  on  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $  1579;  Dec  Dig.  S 
750.*] 

2.  Watebs  and  Wateb  Coubses  (8  206*)— 
Municipal  Wateb wobks—Contbact  with 
Wateb  Company— Indemnity  Against  fob 
Losses. 

As  the  law  does  not  require  municipal  cor- 
porations to  maintain  waterworks,  but  merely 
authorizes  them  by  22  St.  at  Large,  p.  83,  and 
23  St.  at  Lar^e,  p.  49,  to  build  and  operate 
them  as  municipal  property,  when  the  statute 
of  1902  (23  St.  at  Large,  p.  1039)  empowered 
them  to  grant  others  exclusive  franchises  to  do 
so,  without  limiting  the  power,  except  as  to  the 
vote  necessary  to  approve  the  same,  and  re- 
quiring that  the  grant  should  provide  a  max- 
imum water  rate,  it  left  them  free  as  to  other 
terms  and  conditions,  and  they  might  provide 
for  indemnity  against  fire  losses  if  they  saw  fit. 
[Ed.  Note.— For  other  cases,  see  Waters  end 
Water  Courses,  Cent.  Dig.  §  301;  Dec.  Dig.  § 
206.*] 

3.  Watebs  and  Wateb  Courses  (§  206*)— 
Municipal  Wateb wobks— Co ntbact  with 
Wateb  Company  —  Indemnity  Aoainst* 
FiBE  Losses. 

If  it  be  an  unfair  discrimination  against 
other  taxpayers  for  a  city  to  pay  from  its 
general  revenue  indemnity  for  fire  losses,  a  wa- 
ter company  could  not  avail  itself  thereof  tc 
avoid  a  liabi4ity  assumed  in  such  a  case. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  301 ;  Dec.  Dig.  § 
206.*] 

4.  Watebs  and  Wateb  Ooubses  (|  200*)— 
Municipal  Watebwobks— Contbact  with 
Wateb  Company— Liabilities  fob  Bbeach. 

A  city  and  any  of  its  inhabitants,  on  one 
side,  and  a  water  company,  on  the  other,  are 
entitled  to  such  damages  resulting  to  them  from 
a  breach  of  the  contract  between  the  city  and 
the  company  as  are  fairly  within  the  contempla- 
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tion  of  the  parties,  either  expressly  provided  by 
the  coatract  or  fairly  implied  therefrom. 

WEd.  Note.— For  other  cases,  see  Waters  and 
iater  Courses,  Dec.  Dig.  $  200.*1 

6.  Watebs  ahd  Water  Coubses  (|  206*)— 
Municipal  Watebworks— Contract  with 
Water  Company  —  Agency  of  City  for 
Citizen. 

A  city,  in  contracting  with  a  water  com- 
pany, does  not  make  the  contract  as  the  agent 
of  the  individual  citizen,  on  the  ground  that  the 
city,  as  his  agent,  makes  it  for  him,  as  its  prin- 
cipal, though  such  a  contract  Is  made  invalid 
by  law  unless  confirmed  by  a  two-thirds  vote. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  i  200.*] 

G.  Municipal  Corporations  (f  1*)— Defini- 
tion. 

A  municipal  corporation  is  a  le^al  institu- 
tion formed  by  charter  from  sovereign  jwwer, 
erecting  a  populous  community  of  prescribed 
area  into  a  body  politic  and  corporate,  with  cor- 
porate name  and  continuous  succession,  and  for 
the  purpose  and  with  the  authority  of  subordi- 
nate seliTgovemment  and  improvement  and  local 
administration  of  affairs  of  state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1 ;   Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4620-4627 ;   vol.  8,  p.  7726.] 

7.  Municipal  Corporations  (S  66*)— Inher- 
ent Rights  of  Inhabitants. 

A  city's  inhabitants  have  no  inherent  right 
to  direct  its  affairs ;  all  these  rights  being  con- 
ferred on  them  by  the  lawmaking  power  of  the 
state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  159;  Dec.  Dig.  f 
66.*] 

8.  Municipal  Corporations  (5  !♦)— City  as 
Aobnt  for  Inhabitants. 

A  city  is  not  in  any  leeal  sense  the  agent 
of  its  inhabitants,  either  singularly  or  collec- 
tively, but  is  a  legal  institution  in  the  nature  of 
a  governmental  agency,  deriving  its  powers  from 
the  state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $  1 ;  Dec,  Dig.  §  !.♦] 

a  Waters  and  Watier  Courses  (§  206*)— 
Municipal  Waterworks— Contract  with 
Water  Company  —  Liability  fob  Fibs 
Losses. 

A  municipal  water  company  is  not  liable 
for  &ie  losses  of  an  individual  citisen  of  a  city, 
on  the  ground  that  in  contracting  with  the 
city  it  contracted  with  him  through  the  city 
as  his  agent,  though  such  relationship  is  not 
necessary  to  confer  on  him  the  legal  right  to 
benefits  provided  in  its  contract  with  such  a 
company. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  801 ;  Dec.  Dig.  i 
206.*] 

10.  Contracts  (§  330*)— Parties— Aqreembnt 
FOR  Benefit  of  Third  Person. 

Where  one  person  makes  a  promise  for  the 
benefit  of  a  third,  the  latter  may  9ue  thereon. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  1592;    Dec.  Dig.  §  330.*] 

11.  Waters  and  Water  Courses  (§  206*)— 
Municipal  Waterworks  —  Liability  fdb 
Fire  Loss. 

It  is  presumed  that  parties  contract  for 
their  own  benefit,  and  not  for  that  of  others, 
not  parties,  and  so  a  contract  bv  a  city  is  pre- 
sumed to  be  for  the  benefit  of  the  municipality 
as  a  whole,  and  not  for  the  benefit  of  its  in- 
habitants as  individuals;  and  in  order  for  an 


inhabitant  to  have  the  benefit  of  a  contract  with 
a  water  compsny,  so  as  to  render  it  liable  to 
him  for  fire  losses  sued  for,  it  is  not  sufficient 
to  show  that  it  contracted  with  the  city  to  have 
an  adequate  supply  of  water  to  extinguish  fires, 
but  he  must  show  that  it  was  intended  that  he 
should  be  the  direct  beneficiary  of  this  provi- 
sion, to  the  extent  that  it  would  indemni^  Him 
for  losses  due  to  its  negligence. 

[Bd.  Note.— For  other  causes,  see  Waters  and 
Water  Courses,  Cent  Dig.  $  801;  Dec.  Dig.  § 
206.*] 

12.  Contracts  (|  321*)- Stipulations  as  to 
Consequences  of  Breach— Effect. 

A  stipulation  by  parties  themselves  as  to 

what  shall  be  the  consequences  of  a  breach,  if 

reasonable,    is  controlling,  and   excludes  other 

consequences. 
[Ed.   Note/— For  other  cases,   see   Contracts, 

Cent  Dig.  §  1508;  Dec.  Dig.  {  321.*] 

18.  Waters  and  Water  Courses  (§  206*)— 
Municipal-  W^aterworks— Contract  with 
Water  Cohpany  —  Liability  for  Fire 
Losses. 

A  contract  of  a  water  company  did  not 
directly  undertake  to  respond  to  individuals  for 
fire  losses,  though  it  stipulated  to  keep  a  suffi- 
cient water  supply  for  the  protection  of  pub- 
lic and  private  property,  and  its  compensation 
as  provided  therein  was  entirely  inadeauate  to 
meet  the  payment  of  such  losses.  Besides  this, 
it  provided  for  a  forfeiture  of  its  franchise  for 
failure  to  perform  its  duties,  except  in  a  case 
of  temporary  failure  due  to  casualty,  and  for 
failure  to  keep  the  hydrants  in  repair  a  for- 
feiture of  $10  per  month  for  each  hydrant  was 
provided.  Held,  that  its  obligations  were  limit- 
ed by  the  contract,  and  did  not  contemplate 
payment  for  such  losses  in  case  of  its  negligence. 

W[Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  801;   Dec.  Dig.  I 
206.»] 

Appeal  from  Common  Pleas  Circait  Ci»urC 
of  Kershaw  County;  Ernest  Gary,  Judge. 

Action  by  Anna  Calhoun  Ancrum  against 
the  Camden  Water,  Light  &  Ice  Company. 
From  a  judgment  for  plaintifC,  defendant  ap- 
peals.   Reversed. 

Kirkland  &  Smith,  for  appellant  W.  B. 
De  Loach,  for  respondent 

WOODS,  J.  The  defendant,  Camden  Wa- 
ter, Light  &  Ice  Company,  appeals  from  an 
order  of  the  circuit  court  overruling  a  de- 
murrer to  the  complaint  The  question  to  be 
decided  is  whether  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action. 
These  are  the  material  allegations:  The  de- 
fendant owns  and  operates  waterworks  in 
the  city  of  Camden,  under  a  contract  of 
date  2l8t  May,  1903,  entered  into  by  the  city 
council  and  the  defendant  with  proper  legal 
sanctions,  which  conferred  upon  the  defend- 
ant the  exclusive  franchise  for  17  years  to 
furnish  to  the  city  of  Camden  water  for  the 
extinguishment  of  fires  and  other  municipal 
purposes,  and  to  the  inhahitants  of  the  city 
water  for  private  purposes.  On  27th  June, 
1907,  a  four-story  building  of  the  plaint  Iff 
was  destroyed  by  a  fire,  which  would  have 
been  extinguished  without  great  damage  by 
the  fire  department  of  the  city,  but  for  the 


•Vor  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  ft  Am.  Digs.  1907  to  daU,  it  Reporter  Indexes 
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fact  tbat,  on  account  of  the  negligence  of  the 
defendant  the  water  mains  and  hydrants 
through  which  the  defendant  had  contracted 
to  supply  water  for  the  extinguishment  of 
fires  furnished  no  appreciable  water  pressure. 
The  plaintiff  had  insurance  for  $3,000,  but 
her  net  loss  from  the  fire  was  $12,000,  and 
for  this  sum  she  demands  Judgment  against 
the  water  company. 

The  important  inquiry  whether  the  defend- 
ant is  liable  to  a  private  citizen  under  such  a 
state  of  facts  depends,  as  we  shall  endeavor 
to  show,  on  the  terms  of  the  contract,  which 
Is  attached  to  the  complaint  as  a  part  there- 
of. Hence  it  is  necessary  to  set  out  in  full 
such  portions  as  bear  on  the  issue.  The 
general  undertaking  of  the  defendants,  as 
set  out  in  section  1,  is  "to  lay,  maintain,  and 
operate  a  system  of  water  pipes  in,  over, 
across,  and  along  the  streets,  alleys,  and 
public  places  of  and  within  said  city  of 
Camden,  for  the  distribution  of  water  for 
municipal,  domestic,  business,  and  personal 
uses,  and  likewise,  for  the  same  period,  to 
build,  lay,  place,  operate,  and  maintain  all 
necessary  hydrants,  service  pipes,  stop  and 
valve  boxes,  and  other  appliances  usually 
employed  in  the  operation  of  a  municipal 
waterworks  system."  The  details  of  the 
defendant's  obligations  are  contained  in 
these  sections: 

*'(3)  That  it  will  use  the  Johnson  Springs, 
so  called,  near  said  city,  as  its  source  of 
supply,  and  that  it  will  furnish  from  said 
source,  and  from  other  such  sources  as  may 
be  hereafter  agreed  upon,  to  the  party  of  the 
first  part  and  its  successors,  and  to  the  in- 
habitants of  the  said  city  of  Camden,  an 
abundant  and  sufficient  supply  of  pure, 
wholesome  and  potable  water  for  domestic, 
business,  personal,  and  municipal  purposes, 
and  for  the  extinguishing  of  fires,  for  and 
during  the  full  time  of  this  contract 

"(4)  That  it  will  cause  to  be  constructed 
as  a  part  of  said  water  system  a  Jewell 
gravity  filter  of  five  hundred  thousand 
(500,000)  gallons  daily  capacity,  and  will 
cause  all  water  introduced  into  the  pipes 
and  distributing  system  of  and  within  said 
city  to  be  carefully  filtered  through  said 
filtering  apparatus,  and  further,  and  in  con- 
nectioi)  with  said  filter,  will  construct  a 
pumping  reservoir,  with  brick  walls  and 
metal  roof,  and  of  sufficient  size  to  provide 
a  constant  supply  of  water  to  the  pumps,  to- 
gether with  a  pumping  station  to  be  supplied 
with  duplicate  engines  so  arranged  that 
either  or  both  engines  may  be  employed  at 
the  same  time  as  occasion  may  require,  and 
said  engines  and  pumps  to  be  of  sufficient 
capacity  to  furnish  an  ample  supply  of  wa- 
ter for  the  purpose  hereinbefore  indicated  at 
all  times  during  the  term  of  this  franchise. 
And  said  plant  shall  be  constructed  accord- 
ing to  the  plans  and  specifications  hereto 
attached  and  made  a  part  of  this  con- 
tract   ♦    •    • 

«(7)    #    •    •    That  all  pipe,  hydrants,  and 


connections  shall  be  of  standard  weight; 
that  there  shall  be  furnished  by  said  party 
of  the  second  part  to  the  party  of  the  first 
part  a  certificate  of  manufacturers  of  said 
pipe  and  appliances,  showing  that  the  same 
have  been  tested  at  a  hydrostatic  pressure 
of  250  pounds  to  the  square  inch;  that,  in 
addition  to  the  twenty-five  (25)  fire  hydrants 
now  set  and  connected  with  the  pipe  system 
in  said  city  of  Camden,  the  party  of  the  sec- 
ond part  shall  set  ten  (10)  other  fire  hy- 
drants of  modern  type,  with  double  delivery, 
so  arranged  as  to  connect  with  hose  coup- 
lings of  two  and  one-half  (2^^)  inches  in 
diameter.    •    ♦    • 

"(9)  That  the  fire  hydrants  above  referred 
to  shall  be  kept  at  all  times  In  good  repair 
and  ready  for  immediate  service,  and  so 
that,  when  an  alarm  is  given  and  fire  pres- 
sure is  called  for,  said  hydrants  shall  fur- 
nish efficient  streams  for  extinguishing  fires 
in  all  portions  of  said  city." 

These  provisions  are  found  in  the  con- 
tract to  secure  to  the  city  of  Camden,  as  a 
party  to  the  contract,  compliance  by  the  wa- 
ter company  with  its  obligations: 

"(10)  That  the  hydrants  shall  be  in  charge 
of  the  chief  of  the  fire  department  and  shall 
be  subject  to  Inspection  by  him,  and  in  case 
of  any  hydrant  being  found  out  of  repair  he 
shall,  in  writing,  notify  the  mayor  of  said 
city  and  the  superintendent  of  the  water- 
works plant;  and  if  the  same  is  not  care- 
fully repaired  in  one  week  after  giving  such 
notice  in  writing,  the  city  shall  have  the 
right  to  deduct  from  the  hydrant  rent,  all 
hereinafter  agreed  to  be  paid,  the  sum  of 
ten  (10)  dollars  per  month  until  said  hydrant 
is  put  in  working  order.    *    ^    * 

"(20)  The  party  of  the  first  part,  and  all 
users  of  water  under  this  franchise,  shall 
have  the  right  to  inspect  the  soiurce  of  sup- 
ply and  all  machinery  and  other  appliances 
employed  by  the  party  of  the  second  part 
in  connection  with  the  filtration,  storage, 
pumping,  and  distribution  of  water  at  all 
times  during  ordinary  business  hours;  such 
inspection  to  be  made  in  good  faith,  and 
not  for  the  purpose  of  harassing  or  annoy- 
ing the  party  of  the  second  part,  or  in  any 
wise  Interfering  with  the  performJEUice  by 
it  of  its  public  duties  under  this  franchise. 
•    *    # 

"(25)  And  it  is  further  expressly  stipulat- 
ed and  agreed  that  in  the  event  that  the 
party  of  the  second  part,  its  successors  or 
assigns,  shall  willfully  fall,  neglect  or  re- 
fuse to  well  and  truly  carry  out  and  per- 
form all  and  singular  the  duties,  agreements, 
and  covenants  hereby  imposed,  then  and  la 
such  event  this  franchise  and  contract  and 
all  rights  and  privileges  granted  thereby  by 
said  first  party  to  the  second  party  shall 
cease  and  determine,  and  be  thereafter  held 
and  deemed  to  be  null  and  void,  anything 
herein  to  the  contrary  notwithstanding: 
Provided,  however,  that  temporary  failure  to 
furnish  water  and  service  under  this  con- 
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tract,  due  to  breakage  op  other  casualty, 
shall  not  be  deemed  to  be  a  failure  or  re- 
fusal on  the  part  of  the  second  party  here- 
under." 

In  Black  y.  Columbia,  10  S.  C.  424,  46  Am. 
Rep.  785,  a  municipal  corporation  owning  its 
own  waterworks  was  held  not  to  be  liable  to 
an  inhabitant  of  the  city,  whose  property  was 
destroyed  by  Are,  when  it  would  have  been 
saved,  but  for  the  neglect  of  the  city  to  pro- 
vide suitable  engines  or  fire  apparatus,  or  to 
provide  and  keep  in  repair  public  cisterns. 
Since  that  case  was  decided  municipal  cor- 
porations have  in  this  state  by  statute  been 
made  liable  for  injuries  to  persons  or  prop- 
erty received  "through  a  defect  In  any  street 
causeway,  bridge  or  public  way,  or  by  rea- 
son of  defect  or  mismanagement  of  anything 
under  the  control  of  the  corporation  within 
the  municipal  limits."  Civ.  Code  1902,  ft 
2023.  We  are  not  now  concerned  with  the 
liability  of  a  city  for  a  Are  loss  of  one  of  its 
inhabitants,  which  would  not  have  occurred, 
but  for  the  negligence  of  the  city  to  provide 
an  adequate  supply  of  water  to  extinguish 
the  fire.  This  liability  would  have  to  be  pass- 
ed upon  as  a  preliminary  question  in  the  case. 
If  the  law  imposed  upon  a  city  the  duty  of 
providing  public  waterworks;  for  it  seems 
apparent,  where  a  public  duty  is  required  of  a 
municipality,  one  who  contracts  with  a  city  to 
perform  for  it  the  duty  imposed  on  it  by  law 
incurs  the  same  liabilities  that  the  law  im- 
poses on  the  cfty  itself.  But  the  statute  law 
of  the  state  does  not  require  municipal  cor- 
porations to  maintain  waterworks.  On  the 
contrary,  the  statutes  on  the  subject  negative 
the  idea  of  command  or  requirement,  in  that 
they  in  express  terms  merely  authorize  towns 
and  cities  to  build  and  operate  waterworks 
as  municipal  property.  22  St.  at  Large,  p. 
83 ;  23  St.  at  Large,  p.  49.  Hence,  when  the 
statute  of  1902  (23  St.  at  Large,  p.  1039)  "em- 
powered cities  and  towns  to  grant  to  pri- 
vate persons  or  corporations  the  exclusive 
franchise  of  furnishing  light  and  water  to 
said  cities  and  towns  and  inhabitants  there- 
of," without  imposing  any  limitations  on  the 
power,  except  that  the  franchises,  to  be  valid, 
should  be  approved  by  a  vote  of  two-thirds  of 
the  board  of  aldermen  and  a  majority  of  the 
popular  vote,  and  that  the  grant  or  the  fran- 
diise  should  provide  a  maximum  water  rate, 
it  left  the  municipality  free  as  to  the  other 
terms  and  conditions  of  the  franchise.  Thus 
there  was  no  obstacle  to  the  dty  council  pro- 
viding, in  the  contract  and  franchise  with  the 
water  company,  any  safeguards  for  the  wel 
fare  of  the  city  or  its  inhabitants,  who  were 
to  use  the  water,  or  whose  property  was  to 
be  protected  from  fire  loss ;  for,  even  if  it  be 
considered  an  illegal  or  unfair  discrimination 
against  other  taxpayers  for  the  city  to  pay 
from  the  general  municipal  revenue  for  such 
Indemnity  for  all  whose  property  was  subject 
to  fire  loss,  such  discrimination  could  not 
avail  the  water  company.  Equally  free  were 
the  dty  and  water  company  to  agree  on  such 


sanctions  and  penalties  as  they  saw  fit  for  the 
enforcement  of  the  obligations  assumed  by 
the  water  company.  Further,  the  city  as 
a  municipality  and  any  of  its  inhabitants, 
beneficiaries  of  the  contract,  on  the  one  side, 
and  the  water  company,  on  the  other  side, 
were  entitled  to  such  damages  resulting  to 
them  from  a  breach  of  the  contract  as  were 
fairly  within  the  contemplation  of  the  par- 
ties, either  expressly  provided  by  the  lan- 
guage of  the  instrument  or  to  be  fairly  im- 
plied from  it. 

These  propositions  are  nothing  more  than 
the  application  of  familiar  principles  of  law 
to  the  contract  under  consideration.  But, 
inasmuch  as  some  of  the  cases  deny  the  right 
of  the  individual  citizen  to  recover  in  a  case 
like  this,  on  the  ground  that  there  is  not  such 
privity  of  contract  between  a  citizen  and  a 
water  company  as  to  enable  him  to  bring  an 
action  on  his  own  behalf,  some  further  atten- 
tion should  be  given  to  that  point.  We  thins 
it  is  true  that  the  city  does  not  make  the  con- 
tract as  the  agent  of  the  individual  citizen, 
and  that  no  right  of  action  could  accrue  to 
the  citizen  on  the  ground  that  the  city  as  his 
agent  makes  the  contract  for  him  as  its  prin- 
cipal. That  relation  does  not  exist  The  re- 
lation of  agency  implies  a  principal,  control- 
ling the  action  of  an  agent  within  the  scoi)e 
of  the  agency.  The  municipality  is  not  sub- 
ject to  the  control  of  an  individual  citizen, 
or  of  a  majority  of  its  citizens,  or  even  of 
the  whole  body  of  its  citizens,  speaking  unan- 
imously, except  in  so  far  as  such  control  is 
conferred  by  statute.  A  municipal  corpora- 
tion is  defined  to  be:  "A  legal  institution, 
formed  by  charter  from  sovereign  power, 
erecting  a  populous  community  of  prescribed 
area  into  a  body  politic  and  corporate,  with 
corporate  name  and  continuous  succession, 
and  for  the  purpose  and  with  the  authority  of 
subordinate  self-government  and  improve- 
ment 'and  local  administration  of  affairs  of 
state."  28  Oyc.  117.  The  Inhabitants  of  a 
city  have  no  inherent  right  to  direct  its  af- 
fairs. All  their  rights  are  conferred  on  them 
by  the  lawmaking  power  of  the  state.  The 
General  Assembly  has  made  any  contract 
for  a  municipal  water  supply  invalid  unless 
confirmed  by  a  vote  of  two-thirds  of  the 
qualified  electors  of  the  city;  but  that  does 
not  make  a  city  the  agent  of  a  single  elector, 
or  of  the  aggregate  two-thirds  of  the  elect- 
ore.  In  short,  the  municipality  is  not  in  any 
legal  sense  the  agent  of  its  inhabitants,  ei- 
ther singly  or  collectively,  but  is  a  legal  in- 
stitution in  the  nature  of  a  governmental 
agency  deriving  its  powers  from  the  state. 
For  these  reasons,  we  are  entirely  unable  to 
agree  with  those  courts  which  hold  the  water 
company  liable  in  a  case  like  this  on  the 
ground  that  In  contracting  with  the  dty  It 
contracted  with  the  Individual  through  the 
dty  as  his  agent 

But  the  relationship  of  agency  is  not  neces- 
sary to  confer  on  the  individual  citizen  the 
legal  right  to  benefits  provided  for  him  by  the 
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dty  In  Its  contract  with  a  water  company. 
The  English  rule  is  that  a  third  persoD  can- 
not sue  upon  a  promise  made  for  his  benefit, 
where  he  is  a  stranger  both  to  the  promise 
and  to  the  consideration.  Baxter  v.  Camp, 
71  Conn.  245,  41  Atl.  803,  42  L.  R.  A.  514, 
71  Am.  St  Rep.  176,  note ;  9  Cyc.  374.  This 
rule  has  been  adopted  in  a  number  of  the 
states,  with  a  modification  that  such  third 
person  may  sue,  if  he  has  some  legal  or  equi- 
table interest  in  the  contract  If  the  English 
doctrine,  or  that  doctrine  modified  as  above 
indicated,  should  be  applied,  even  then  an 
inhabitant  of  the  city,  made  the  beneficiary, 
as  one  of  a  class^  of  a  contract  by  the  city 
with  a  water  company,  would  fall  within  it ; 
for  such  inhabitant  by  his  taxes  contributes 
to  the  consideration  of  the  contract,  and  as 
an  inhabitant  he  has  a  vital  interest  In  its 
performance.  But  the  rule  in  this  state  and 
some  of  the  other  states  is  broad,  and  with- 
out the  limitations  of  the  English  rule,  either 
In  the  original  or  modified  form.  It  is  thus 
stated  In  Brown  v.  O'Bryan,  1  Rich.  Law, 
270,  44  Am.  Dec,  254:  "Where  one  person 
makes  a  promise  for  the  benefit  of  a  third 
person,  that  person  may  maintain  an  action 
on  such  promise."  Duncan  v.  Moon,  Dud. 
332.  Having  reached  the  conclusion  that  the 
city  of  Camden  could  contract  with  the  de- 
fendants that  it  would  be  liable  to  its  inhabi- 
tants, as  Individuals,  for  fire  losses  due  to  the 
defendant's  neglect  to  keep  an  adequate  wa- 
ter supply,  and  that  the  plaintiff  could  sue 
on  such  a  contract,  the  pivotal  question  re- 
curs whether  the  city  of  Camden  did  make 
a  contract  imposing  that  liability  on  the  wa- 
ter company. 

In  the  first  place,  It  Is  to  be  observed  that 
the  presumption  is  that  parties  contract  for 
their  own  benefit,  and  not  for  that  of  others 
not  parties  to  the  contract.  So  a  contract 
entered  into  by  a  city  is  presumed  to  be  for 
the  city's  own  benefit  as  a  municipality; 
that  is,  for  the  benefit  for  the  municipal  pub- 
lic as  a  whole,  and  not  for  the  benefit  of  its 
inhabitants  as  Individuals.  Hence,  in  order 
for  the  plaintiff  to  have  the  benefit  of  the 
contract,  it  is  not  suflSdent  for  her  to  show 
that  the  defendant  contracted  with  the  city  to 
have  an  adequate  supply  of  water  to  extln- 
ralsh  fires ;  but  she  must  show,  further,  that 
it  was  intended  that  she  should  be  the  direct 
beneficiary  of  this  provision  to  the  extent 
that  the  defendant  should  indemnify  her  for 
fire  loses  due  to  its  negligence.  There  will 
hardly  be  difference  of  opinion  that  there  are 
many  public  municipal  purposes  to  be  ob- 
tained by  contract  of  this  sort,  leaving  out  of 
view  the  citizen  as  an  individual.  The  gen- 
eral municipal  purpose  of  a  water  supply  is 
to  promote  the  prosperity  of  a  city.  This  it 
does  by  lessening  the  risk  of  destruction  of 
property  by  fire,  by  lowering  the  rate  of  in- 
surance, increasing  the  general  sense  of  se- 
curity, and,  therefore,  the  general  happiness, 
diminishing  the  risk  of  numbers  of  persons 
being  thrown  out  of  employment  and  gener- 


ally in  giving  steadiness  and  confidence  to 
the  life  and  enterprise  of  a  city.*  These  arc 
the  inducements  to  a  city  for  entering  into 
the  contract,  and  it  is  for  these  municipal 
purposes  that  It  pays  for  the  maintenance  of 
waterworks  for  fire  protection.  For  the  at- 
tainment of  these  municipal  ends  the  city  had 
a  right  to  pay  out  public  funds.  It  may  well 
be  doubted  whether  it  has  the  right  to  apply 
the  public  funds  to  a  larger  compensation, 
which  a  water  company  of  necessity  must 
charge  for  the  enormous  peril  of  having  to 
pay  for  all  private  property  lost  by  its  negli- 
gence. Such  expenditure  of  municipal  funds 
raised  by  taxation  of  all  property  would  be 
an  unjust  discrimination  in  favor  of  those 
whose  property  is  exposed  to  fire  loss,  and 
against  those  whose  property  Is  not  sub- 
ject to  that  peril. 

There  is  at  least  a  strong  presumption 
against  a  municipality  undertaking  to  pay 
for  such  Indemnity  from  the  public  revenue. 
True,  the  water  company  would  be  liable  only 
for  losses  due  to  its  negligence;  but  negli- 
gence would  be  chargeable  to  the  company 
for  its  inspector  of  machinery  to  overlook 
a  defect  which  he  oufeht  to  have  observed 
in  time  to  remedy  it;  for  a  pumper  to  fail 
in  his  duty;  for  an  employ^  carelessly  to 
break  a  main,  so  that  the  water  would  be 
wasted;  for  the  company  not  to  have  ade- 
quate machinery ;  in  brief,  for  it  to  fail,  in 
the  opinion  of  a  jury,  to  be  diligent  in  any  of 
the  almost  Innumerable  details  incident  to 
the  conduct  of  such  a  business.  In  addition 
to  this,  it  is  considered,  as  is  held  in  some 
jurisdictions,  that  the  action  for  loss  in  cases 
like  this  Is  an  action  of  tort  Then  for  their 
fire  losses  the  insurance  companies  would  be 
subrogated  to  the  rights  of  the  owners  of 
the  property,  and  entitled  to  recover  from 
the  water  company.  Mobile  Insurance  Co. 
V.  Columbia,  etc.,  R.  R.  Co.,  41  S.  C.  40S,  19 
S.  B.  858,  44  Am.  St  Rep.  731,  note;  iKtna 
Insurance  Co.  v.  C.  &  W.  C.  Ry.  Co.,  76  S.  C. 
101,  56  S.  B.  788;  American  Bonding  Co.  v. 
Nat,  etc.,  Bank,  97  Md.  598,  55  Atl.  395,  99 
Am.  St  Rep.  504,  note.  That  a  water  com- 
pany, assuming  such  liabilities,  would  have  to 
demand  very  large  compensation  to  have  any 
profit,  or  even  to  save  itself  from  bankruptcy, 
is  most  obvious.  When  it  is  asserted  that 
a  city  has  undertaken  to  pay  for  such  In- 
demnity to  Its  individual  inhabitants,  and 
that  the  water  company  has  assumed  it  the 
contract  relied  on  ought  to  show  clearly  that 
such  payment  by  the  city  and  indemnity  by 
the  water  company  were  Intended.  The  con- 
tract now  under  consideration  contains  no 
direct  undertaking  to  respond  to  the  individ- 
ual inhabitant  for  fire  loss.  The  stipulation 
that  it  shall  keep  a  sufficient  water  supply 
for  the  protection  of  public  and  private  prop- 
erty is  naturally  to  be  referred  to  the  pur- 
pose of  the  city  to  promote  the  general  mu- 
nicipal welfare  we  have  pointed  out  rather 
than  to  indemnify  individual  property  own- 
ers from  fire  loss.    The  compensation  to  be 
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IMLid  la  fSO  each  for  70  hydrants,  a  sum  on 
its  face  uttefrly  inadequate  to  meet  the  ex- 
pense for  furnishing  the  water  and'  to  af- 
ford compensation  for  the  enormous  risk  the 
plaintiff  insists  was  assumed.  These  con- 
siderations seem  to  show  plainly  that  the 
parties  did  not  contemplate  by  their  contract 
the  assumption  of  liabilities  by  the  water 
company  for  the  plaintiff*s  fire  losses  arising 
from  its  neglect  to  f arnish  an  adequate  wa- 
ter pressure. 

There  is  another  strong  reason,  for  this 
conclusion.  When  parties  themselves  stipu- 
late in  the  contract  what  shall  be  the  con- 
sequences of  a  breach  of  the  agreement,  such 
stipulation,  if  reasonable,  is  controlling,  and 
excludes  other  consequences.  8  Am.  & 
Bng.  Enc  686;  Allen  v.  Brazier,  2  Bailey, 
203;  Covington  v.  Ex.  of  Llde,  1  Bay,  158; 
Worrell  v.  McGlinaghan,  5  Strob.  115;  Wil- 
liams V.  Vance,  9  S.  0.  844,  80  Am.  Rep.  26; 
Terry  v.  So.  Ry.  CJo.,  81  S.  O.  279,  62  S.  E. 
249.  In  this  case  the  parties  agreed  by  the 
contract  that  the  consequences  to  the  water 
company  for  a  neglect  to  perform  any  of  the 
duties  undertaken  by  it  should  be  a  forfeiture 
of  its  franchise,  except  'that  temporary  fail- 
ure to  furnish  water  and  service  under  this 
contract,  due  to  breakage  or  other  casualty 
shall  not  be  deemed  to  be  failure  or  refusal 
on  the  part  of  the  second  party  hereunder." 
For  the  temporary  failure  to  keep  the  hy- 
drants in  repair  a  forfeiture  of  |10  a  month 
for  each  hydrant  was  promised.  Thus  the 
contract  fixed  and  limited  the  consequences 
of  the  defendant's  breach,  and  the  court 
cannot  add  to  the  contract  by  iniposing  oth- 
er and  additional  consequences. 

Authorities  holding  the  plaintiff  entitled 
to  recover  in  a  case  such  as  is  stated  in  the 
complaint  lay  much  stress  on  the  fact  that 
the  defendant  is  a  public  service  corporation. 
While  this  is  true,  it  is  obvious  the  water 
company's  status  as  a  public  service  corpo- 
ration rests  on  the  contract,  and  liability 
for  damage  cannot  be  imposed  on  it  beyond 
that  contemplated  by  the  contract  Hughes 
V.  Telegraph  Co.,  72  S.  C.  516»  52  S,  E.  107; 
Poteet  V.  Telegraph  Co.,  74  S.  C.  491,  55  S. 
E.  113.  Even  a  common  carrier  of  goods  is 
not  liable  beyond  that.  When  a  carrier  ac- 
cepts goods  for  transportation,  it  contracts 
to  be  liable  for  the  value  of  the  goods.  But 
it  is  not  liable  tor  anything  else,  unless  such 
additional  liabilities  are  within  the  purview 
of  the  contract  of  carriage.  McKerall  v.  Rail- 
road Co.,  76  S.  C.  842,  56  S.  E.  965;  Strange 
V.  Railroad  Co.,  77  S.  C,  182,  57  S.  E.  724. 
and  cases  cited.  And  the  carrier  may  limit 
the  amount  for  which  it  may  be  liable  by  spe- 
cial contract  to  that  effect  Johnstone  v. 
RaUroad  Co.,  89  S.  C.  56,  17  S.  E.  512; 
Frasler  v.  Railroad  Co.,  73  S.  O.  140,  52  S. 
B.  964.     We  conclude  that  the  obligations 


and  liabilities  of  the  parties  are  limited  by 
the  contract,  and  that  the  defendant  did  not 
contract  to  pay  the  losses  of  all  the  citizens 
of  the  city  of  Camden  by  fires  which  would 
have  been  extinguished  if  it  had  not  neglect- 
ed to  comply  with  the  contract. 

The  cases  in  other  Jurisdictions  are  ir- 
reconcilable; but  the  conclusion  we  have 
reached  is  in  accord  with  the  great  weight 
of  authority.  A  number  of  courts  of  last 
resort,  including  the  Supreme  Court  of  the 
United  States,  hold  contrary  to  our  conclu- 
sion that  in  a  case  of  this  kind  the  water 
company  is  liable.  We  cite  only  one  case 
from  each  state.  Trust  Co.  v.  Fisher,  200 
U.  S.  59,  26  Sup.  Ct  186,  50  L.  Ed.  367; 
Gorrell  v.  Greensboro  Water  Co.,  124  N.  C. 
328,  82  a  E.  720,  46  L.  R.  A.  518,  70  Am.  St 
Rep.  598;  Mugge  v.  Tampa  Waterworks  Co., 
52  Fla.  871,  42  South.  81,  6  K  R.  A.  (N.  S.) 
1171,  120  Am.  St  Rep.  207;  Coy  v.  Ind. 
Depot,  146  Ind.  655,  46  N.  E.  17,  86  K  R. 
A.  585;  Lex.  Hyd.  Co.  v.  Oots,  119  Ky. 
598,  84  S.  W.  774,  86  S.  W.  684. 

But  the  great  majority  of  the  courts  hold  in 
such  cases  there  is  no  liability.  Bush  v.  Art  Co., 
4  Idaho,  618,  48  Pac.  69,  95  Am.  St  Rep.  161 ; 
Fowler  v.  Athens  City  W.  W.  Co.,  83  Ga.  219, 
9  S.  E.  673,  20  Am.  St  Rep.  818;  Fitch  v.  Sey- 
mour, 189  Ind.  214,  87  N.  E.  982»  47  Am.  St 
Rep.  258;  Becker  v.  Keokuk  Waterworks,  79 
Iowa,  419,  44  N.  W.  694,  18  Am.  St  Rep. 
877;  Mott  V.  Cherryvale  W.  Co.,  48  Kan. 
12,  28  Pac  989,  15  L.  R.  A.  875,  80  Am.  St 
Rep.  267;  House  v.  Houston  W.  Co.,  88 
Tex.  288,  81  S.  W.  179,  28  L.  R.  A.  582; 
Allen  &  Curry  v.  Shreveport  W.  W.  Co.,  113 
La.  1091,  87  South.  980,  68  L.  R.  A.  660,  104 
Am.  St  Rep.  525,  overruling  Planters*  Oil 
Mill  V.  Monroe  W.  W.  Co.,  52  La.  Ann.  1243, 

27  South.  684;  Boston  Safe  Deposit  &  T. 
Co.  V.  Salem  Water  Co.  (O.  C.)  94  Fed.  238; 
Wilkinson  v.  Light  etc.,  Co.,  78  Miss.  889, 

28  So.  877;  Howsmon  v.  Trenton  W.  Co., 
119  Mo.  804,  24  S.  W.  784,  23  L.  R.  A.  140, 
41  Am.  St  Rep.  654;  Eaton  v.  Fairbury  W. 
W.  Co.,  87  Neb.  546,  56  N.  W.  201.  21  L. 
R.  A.  653,  40  Am.  St  Rep.  510;  Ferris  v.  Car- 
son W.  W.  C6.,  16  Nev.  44,  40  Am.  Rep.  485 ; 
Montgomery  v.  Montgomery  W.  W.  Co.,  79 
Ala.  233;  Nickerson  v.  Bridgeport  Hyd.  Co., 
46  Conn.  24,  83  Am.  Rep.  1;  Wainwrlght 
V.  Queen's  County  W.  Co.,  78  Hun,  146,  28  N. 
Y.  Supp.  987 ;  Blunk  v.  Denison,  etc.,  Co.,  71 
Ohio  St  250,  73  N.  E.  210 ;  Beck  v.  Kittannlng 
W.  Co.  (Pa.)  11  Atl.  300;  Foster  v.  Look- 
out Mt  W.  W.  Co.,  71  Tenn.  42;  Britton  v. 
Green  Bay  W.  W.,  81  Wis.  48,  51  N.  W.  84,  29 
Am.  St  Rep.  85^;  Ukiah  v.  Ukiah  W.  Co., 
142  Cal.  173,  75  Pac.  773»  64  I*  R.  A.  281, 
100  Am.  St  Rep.  107. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed. 
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(82  S.  C.  285) 

COOKE  ▼.  PARIS  MOUNTAIN  WATER  CO. 
et  al. 

(Supreme  Ooart  of  South  Carolina.     April  9, 
1909.) 

Waters  aitd  Water  Courses  (§  206*)~Mn- 
NiciPAi.  Waterworks  —  Oontraot  wtth 
Water    CoiiPANT  —  Liabiutt   for   Fire 

liOSSES. 

A  water  company's  contract  with  a  mu- 
nicipality, containing  a  general  stipulation  to 
furnish  an  adequate  supply  of  water  to  extin- 
guish fires,  does  not  render  it  liable  to  a  private 
owner  of  property  for  fire  losses  due  to  its  neg- 
ligent failure  to  provide  pressure  sufficient  to 
extinguish  a  fire. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  301;  Dec.  Dig.  f 
200.*] 

Appeal  from  C<Hnmon  Pleas  Circuit  Court 
of  Greenville  County;   J.  C.  Klugh,  Jndge. 

Action  by  a  B.  Cooke  against  the  Paris 
Moontaln  W titer  Company  and  another. 
From  a  judgment  for  plaintiff,  diefendants 
appeal.    Reversed. 

Cothran,  Dean  &  Cothran,  for  appellants. 
J.  J.  McSwain,  for  respondent 

WOODS,  J.  This  is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  com- 
plaint The  contract  of  the  defendant  with 
the  city  of  Greenville  Is  not  In  the  record, 
while  In  the  very  similar  case  of  Ancrom  v. 
Camden  Water,  Light  &  Ice  Co.,  04  8.  S. 
151,  the  contract  of  the  water  company  was 
set  out  as  a  part  of  the  complaint  The 
complaint  In  this  case,  however,  rests  on  the 
proposition  that  a  contract  of  a  water  com- 
pany with  a  mnnlcipality,  containing  a  gen- 
eral stipulation  that  It  would  furnish  an 
adequate  supply  of  water  for  the  eztingulsh- 
ment  of  fires,  carries  with  such  stipulation 
liability  to  a  private  owner  of  property  for 
fire  losses  which  would  have  been  prevent- 
ed If  the  defendant  had  not  negligently 
failed  to  provide  water  pressure  sufildent 
to  extinguish  the  fire.  The  case  of  Ancrom 
V.  Camden  Water,  Light  &  Ice  Co.  holds 
that  the  contract  does  not  cover  such  lia- 
bility, and  that  the  plaintiff  cannot  recover. 

The  Judgment  of  the  circuit  court  Is  re- 
versed. 


(82  S.  C..860) 
BEKLBY  V.  WESTERN  UNION  TELE- 
GRAPH CO. 


(Sopieme  Court  of  South  Carolina. 
1900.) 


April  9» 


L  Mastbb  and  Sbrvaiit  (§  285*)— Injubibs 
—Actions  —  Juby  Questions  —  Causi:  of 
Accident. 

In  a  lineman's  action  for  injuries  by  the 
breaking  of  a  telegraph  pole  while  he  was  on  it, 
whether  the  pole  broke  on  account  of  a  defect 
therein,  and  not  from  the  negligence  of  fellow 
Knrants,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,"  see  Master  and 
Servant,  Cent  Dig.  f  1016 ;   Dec.  Dig.  §  285.*] 


2.  Masteb  and  Sbbvant  (I  264*)— Actions— 
Pleading— Variance. 

Allegations  of  negligence  in  furnishing  a 
defective  pole  were  sufficiently  sustained  by 
evidence  that  the  pole  on  which  a  lineman  was 
working  broke  while  the  wires  were  being 
stretched  in  the  usual  way  because  the  pole  was 
rotten  near  the  ground. 

[Ed.  N6te.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  872;    Dec  Dig.  §  264.»] 

3.  Master  and  Servant  (§  288*)— Injuries- 
Jury  Question— Assumption  of  Risk. 

The  question  of  assumption  of  risk  is  for 
the  jury  unless  the  testimony  is  susceptible  of 
no  other  reasonable  inference  than  that  plain- 
tiff assumed  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  1068;   Dec  Dig.  i  28a*] 

4.  Master  and  Sssyant  (|  280*)— Actions- 
Jury  Question  —  Contributory  Neoli- 

OENCB. 

The  question  of  contributory  negligence  is 
for  the  jury,  unless  the  testimony  is  suscepti- 
ble of  no  other  reasonable  inference  than  that 
the  servant  was  negligent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1089;   Dec  Dig.  f  289.*] 

5.  Master  and  Servant  (J  289*)  —  AomoNs 
—  Jury  Question  —  Contributory  Neq- 

LIQENCE. 

In  a  lineman's  action  for  injuries  from 
falling  from  a  telegraph  pole  while  wires  were 
being  strung  thereon,   whether  plaintiff  negli- 


gently climbed  the  pole  while  the  wires  were 
being    strune,    in    violatic 
rules,  held  for  the  jury. 


eing    struns,    in    violation   of    the    company's 


[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1127 ;   Dec  Dig.  §  289.*] 

G.  Master  and  Servant  ({  288*)— Injuries- 
Jury  Question— Assumption  or  Risk. 
In  a  lineman's  action  for  injuries  by  fall- 
ing from  a  telegraph  pole  which  broke  while 
he  was  working  thereon,  whether  plaintiff  went 
into  a  place  of  obvious  danger  with  knowledge 
of  the  defect  in  the  pole,  so  as  to  assume  the 
risk  of  working  thereon,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1072;   Dec  Dig.  {  288.*] 

7.  Master  and  Servant  (t  294*)  —  Trial  — 
Instructions  —  Neoliosncs  of  Fkllow 
Servant. 

In  a  lineman's  action  for  injuries  by  the 
breaking  of  a  telegraph  pole  while  he  was 
on  it  ft  requested  instructfon  that  if  the  pole 
he  was  climbing  fell  because  of  a  strain  put  up- 
on it  by  other  employes  pulling  a  wire  attached 
to  the  pole,  plaintiff  was  the  fellow  servant 
of  such  employ^,  and  could  not  recover,  was 
properly  refused  as  denying  a  recovery  if  the 
jury  found  that  the  pole  broke  because  of  de- 
fects therein  while  the  other  employ^  were 
using  due  care  in  stretching  the  wire,  or  if  the 
injury  resulted  from  the  combined  negligence 
of  the  master  and  the  other  employes,  the 
evidence  raising  those  issues. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Ctent  Dig.  f  1162;   IXec  Dig.  §  294.*] 

8.  Master  and  Servant  (§  227*)—In juries 
-Contributory  Negligence. 

If  a  pole  which  a  lineman  was  climbing 
fell  because  of  the  strain  put  upon  it  by  other 
employ^  in  stretching  a  wire  attached  to  it 
and  the  lineman  was  negligent  in  remaining 
on  the  pole  while  the  wire  was  being  stretch- 
ed, he  could  not  recover. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  668;  Dec.  Dig.  §  227.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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9.  Master  and  Servant  (§  177*)--Injubie8 
—Negligence  op  Fellow  Servant— Mas- 
ter's Liability. 

If  a  lineman  was  injured  by  the  breaking 
of  a  telegraph  pole  while  he  was  working  there- 
on, caused  by  the  negligence  of  fellow  servants 
stretching  a  wire  attached  to  the  polo,  he  could 
not  recover  for  such  injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  352;    Dec.  Dig.  §  177.*] 

10.  Master  and  Servant  (§  155*)  —  Duty 
TO  Warn  —  Hidden  Dangers  —  Master's 
Knowledge. 

A  master  is  only  bound  to  point  out  hid- 
den dangers  at  the  place  of  work  or  machin- 
ery if  he  knows  of  such  dangers,  or  could  have 
known  thereof  by  exercising  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  310;    Dec.  Dig.  §  155.*] 

11.  Master  and  Servant  (S  101*)— Master's 
Liability— Liability    as    Insurer. 

A  master  is  not  liable  as  an  insurer,  but 
only  for  negligence  in  the  performance  of  a  duty 
he  owes  to  the  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  172;    Dec.  Dig.  §  101.*] 

12.  T&iAL  (1 295*)—lNSTRUCTiONs— Construc- 
tion OF  Charge  as  a  Whole. 

In  a  lineman's  action  for  injuries  by  the 
fall  of  a  telegraph  pole  on  which  he  was  work- 
ing, alleged  to  have  been  caused  by  the  master's 
failure  to  furnish  a  pole  sufficient  to  bear  the 
weight  of  one  working  on  it,  the  court's  charge 
as  a  whole  impressed  upon  the  jury  that  no  re- 
covery could  be  had  unless  the  master  was  neg- 
ligent in  failing  to  provide  a  reasonably  safe 
place  of  work,  and,  in  charging  upon  the  mas- 
ter's duty  generally,  stated  that  it  was  his  duty 
to  point  out  hidden  dangers  to  a  servant  with- 
out adding  the  qualification  that  such  danger 
must  have  been  known  to  the  master,  or  such 
as  he  could  have  known  by  exercising  ordi- 
nary care.  There  was  no  request  to  modify  the 
char^  by  adding  the  qualification  stated.  Held, 
in  view  of  the  whole  charge,  that  the  jury 
could  not  have  understood  that  it  was  the  abso- 
lute duty  of  the  master  to  warn  servants  of 
hidden  dangers,  whether  or  not  he  knew  of 
them,    there    being    really    no    issue    requiring 

? greater  particularities  of  statement,  as  the  neg- 
igence  alleged  was  not  the  master's  failure  to 
warn  of  hidden  dangers. 

[E)d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  704;    Dec.  Dig.  §  295.*] 

Appeal  from  Common  Pleas  Circuit  Court, 
Richland  County ;  Ernest  Gary,  Judge. 

Action  by  Samuel  Berley  against  the  West- 
ern Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Nelson  &  Nelson,  for  appellant  Frank  G. 
Tompkins,  for  respondent. 

JONES,  J.  The  plaintiff  recovered  judg- 
ment against  defendant  for  $1,000  In  this  ac- 
tion for  damages  for  personal  injuries  re- 
sulting from  the  falling  of  a  defective  pole, 
which  cast  him  to  the  ground,  while  employ- 
ed as  a  lineman  on  one  of  defendant's  tele- 
graph lines  near  Martinsville,  Va.  The  act 
of  negligence  alleged  in  the  complaint  is  that 
the  defendant  failed  to  provide  plaintiff  a 
safe  place  to  work ;  "the  said  pole  on  which 
he  was  required  to  work  being  decayed  and 
Incapable  of  sustaining  the  weight  of  a  man 


working  thereon."  Defendant,  in  addition  to 
a  general  denial,  pleaded  assumption  of  risk 
and  contributory  negligence.  Plaintiff  wa» 
engaged  with  a  gang  of  employes  of  defend- 
ant, under  the  direction  of  M.  V.  Lemmond, 
foreman,  in  stringing  an  additional  wire  on 
defendant's  telegraph  line  between  Leaksville 
Station,  Va.,  and  Stewart,  Va.,  and  at  the 
time  of  the  accident  had  gone  over  a  distance 
of  about  28  miles  of  said  line.  On  the  day 
of  the  accident,  and  for  several  days  previ- 
ous thereto,  it  was  plalntifTs  duty  to  climb 
poles,  nail  on  brackets,  and  fasten  the  wire 
thereto  after  It  had  been  pulled  tight  by  two 
men  on  the  ground  at  the  next  pole  with  a 
block  and  tackle.  On  this  occasion  plain- 
tiff climbed  the  pole  carrying  up  with  him 
the  bracket  and  wire,  nailed  on  the  bracket, 
laid  the  wire  thereon  loosely,  and  descended 
to  the  ground,  while  the  other  employes  were 
waiting  for  water,  and,  when  they  were 
ready  to  pull  the  wire  tight  by  means  of  the 
block  and  tackle,  he  went  back  up  the  pole 
for  the  purpose  of  fastening  the  wire.  When 
he  was  near  the  top  of  the  pole  while  the 
wire  was  being  stretched,  the  pole  broke  off 
at  or  near  the  ground,  and  he  was  precipi- 
tated therefrom  Into  the  railroad  cut,  fall- 
ing on  the  cross-ties,  sustaining  the  injuries 
complained  of.  At  the  close  of  plaintiff's 
testimony  a  motion  for  nonsuit  was  made  on 
the  grounds  (1)  that  the  evidence  conclusive- 
ly showed  that  the  injury  was  not  the  proxi- 
mate result  of  any  negligence  of  defendant, 
but  of  the  acts  of  fellow  servants  or  the  acts 
of  plaintiff  and  fellow  servants  combined; 
(2)  that  the  injury  was  within  the  risks  of 
employment  assumed  by  plaintiff.  After  ver- 
dict a  motion  for  new  trial  was  made  on  the 
grounds  (1)  that  the  injuries  were  due  to  the 
acts  and  negligence  of  fellow  servants;  (^ 
that  the  injuries  were  not  the  result  of  any 
act  of  negligence  alleged  In  the  complaint 
The  motions  were  overruled,  and  the  first 
and  second  exceptions  assign  error. 

We  find  no  error.  The  testimony  is  prac- 
tically undisputed  that  the  pole  was  worm- 
eaten  and  rotten  at  or  near  the  ground,  and 
that  it  broke  and  fell  while  plaintiff  was  on 
it  at  work,  when  subject  to  the  stretching  of 
the  wire  In  the  usual  and  ordinary  manner. 
There  was  no  testimony  that  the  fellow  serv- 
ants stretched  the  wire  in  a  negligent  man- 
ner and  that  such  negligence  broke  the  pole 
under  the  ordinary  strain  involved  in  the 
mere  stretching  of  the  wire.  A  natural  In- 
ference from  the  testimony  is  that  but  for 
the  defect  in  the  pole  the  usual  stretching 
of  the  wire  would  not  have  broken  it.  Hence 
it  cannot  be  said  as  a  matter  of  law  that 
plaintiff  was  Injured  by  the  acts  or  negli- 
gence of  fellow  servants,  and  that  the  de- 
fective pole  was  not  a  proximate  cause  of  the 
injury. 

The  specific  act  of  negligence  alleged — a 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  dato,  ft  Reporter  Indexes 
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defective  pole  incapable  of  sustaining  the 
weight  of  a  man  working  thereon — was  suf- 
ficient to  cover  the  case  made  by  the  testi- 
mony, which  was  a  defective  pole  which 
broke  while  plaintiff  was  working  thereon 
in  the  line  of  his  employment  while  the  wire 
was  being  stretched  in  the  usual  way.  It 
is  argued  that  the  pole  was  shown  to  be  suffi- 
cient to  sustain  the  weight  of  plaintiff  while 
going  up  and  down  it  and  placing  the  brack- 
et thereon,  and  that  it  was  not  plaintiffs  du- 
ty to  remain  on  the  pole  during  the  process 
of  stretching  the  wire,  but  there  was  testi- 
mony that  it  was  the  duty  of  plaintiff  to  be 
on  the  pole  to  guide  the  wire  while  being 
stretched,  and  to  fasten  it  when  sufficiently 
taut  Whenever  the  testimony  is  such  as  to 
raise  a  question  or  issue  of  assumption  of 
risk  or  contributory  negligence,  such  issue 
should  be  submitted  to  the  jury,  and  it  is  the 
province  of  the  court  to  decide  such  matters 
only  when  the  testimony  is  susceptible  of  no 
other  reasonable  inference  than  that  plaln- 
tiff  assumed  the  risk  or  negligently  contribat- 
ed  to  his  injury.  We  think  the  testimony 
does  not  conclusively  show  either  of  these  de- 
fenses. It  appears  that  a  rule  of  defendant 
Required  that  "poles  must  not  be  climbed 
without  being  tested,  and,  if  they  are  weak, 
assistance  must  be  summoned  to  hold  them 
while  being  worked  upon."  For  this  purpose 
the  defendant  supplied  pike  poles  and  guy 
ropes.  For  defendant  it  was  testified  that 
this  rule  was  read  to  and  was  known  by 
plaintiff,  but  he  testified  he  was  not  aware 
of  the  rule.  He  had  been  working  at  this 
particular  part  of  the  work  but  a  few  days. 
It  ftirther  appeared  that  the  usual  test  to  as- 
certain whether  the  pole  was  safe  was  to 
shake  it,  and,  if  the  pole  was  deemed  unsafe, 
the  climber  should  call  to  his  assistance  any 
members  of  the  gang,  who,  with  the  pike 
poles  and  guy  ropes,  should  support  the  post 
for  the  climber.  If  the  pole  was  found  much 
decayed  near  the  ground,  it  was  the  duty 
of  the  employes  to  cut  down  the  jwle,  cut 
off  the  decayed  end,  and  reset  the  pole  before 
the  climber  ascended  it.  This  ha4  been  done 
in  only  three  instances  on  the  line  of  28 
miles,  and  plaintiff  testified  that  he  had  not 
seen  a  pole  so  reset  The  plaintiff,  however, 
testified  that,  before  climbing  the  pole,  he 
looked  at  it  to  see  if  it  was  rotten,  and  push- 
ed it  sjid  could  find  no  fault  This  testimo- 
ny was  sufficient  at  least  to  raise  an  issue 
whether  plaintiff  had  Imowingly  or  negligent- 
ly breached  any  rule  of  the  company  design- 
ed and  promulgated  for  his  safety,  or  had 
negligently  climbed  the  pole  under  the  cir- 
cumstances, or  had  gone  into  a  place  of  ob- 
vious danger,  or,  with  knowledge  of  the  de- 
fective condition  of  the  pole,  had  voluntarily 
assumed  the  risk  of  working  upon  it. 

The  third  exception  assigns  error  in  refus- 
ing to  charge  defendant's  twelfth  request,  as 
follows:  "If  you  find  from  the  testimony 
that  at  tlte  time  of  the  accident  and  alleged 


injuries  the  plaintiff,  Samuel  Berley,  was 
one  of  a  gang  engaged  in  repairing  the  line, 
and  the  pole  he  was  climbing  fell  on  account 
of  the  strain  put  upon  it  by  reason  of  the 
other  employes  in  the  same  gang  with  plain- 
tiff pulling  a  wire  attached  to  said  pole  while 
plaintiff  was  upon  said  pole,  I  charge  you 
that  the  plaintiff  and  other  employes  in  said 
gang  were  fellow  servants,  and  plaintiff  can- 
not recover."  The  request  was  properly  re- 
fused because  it  was  faulty  in  denying  plain- 
tiff a  right  to  recover  should  the  jury  take 
the  view  that  the  pole  was  so  defective  that 
it  broke  while  the  fellow  servants  were 
stretching  the  wire  with  due  care,  or  should 
the  jury  take  the  view  that  the  injury  was 
the  result  of  the  combined  negligence  of  the 
master  and  fellow  servants.  The  law  was 
correctly  given  to  the  jury  in  charging  de- 
fendant's tenth  request,  as  follows:  "If  you 
find  from  the  testimony  that  at  the  time  of 
the  accident  and  alleged  injuries  the  plain- 
tiff, Samuel  Berley,  was  one  of  a  gang  engag- 
ed In  repairing  the  line  of  defendant  and  in 
stringing  an  additional  wire  along  said  line, 
and  that  the  pole  he  was  climbing  fell  by  rea- 
son of  the  strain  put  upon  It  by  the  other 
members  of  said  gang  stretching  a  wire  at- 
tached to  said  pole,  and  that  plaintiff  was 
negligent  in  remaining  upon  said  pole  while 
said  wire  was  being  stretched,  or  the  other 
members  of  said  gang  were  negligent  in 
stretching  said  wire  while  plaintiff  was  upon 
said  pole,  in  either  event  the  plaintiff  can- 
not recover,  if  such  negligence  contributed  to 
his  injury  as  a  proximate  cause  thereof." 

The  fourth  exception  alleges  error  in  in- 
structing the  jury  that  it  is  the  duty  of  the 
master  to  point  out  to  the  servan^t  hidden 
dangers  in  the  place  or  machinery,  without 
adding  as  a  quali^cation,  if  such  hidden  dan- 
gers are  known  to  the  master,  or  could  have 
been  known  by  the  exercise  of  ordinary  care. 
A  full  and  accurate  statement  of  the  law  gov- 
erning the  duty  of  the  master  to  warn  the 
servant  of  the  hidden  dangers  would  involve 
the  qualification  mentioned,  as  the  master  is 
not  liable  as  an  insurer  but  for  negligence  in 
the  i)erformance  of  a  duty  to  a  servant.  But, 
in  view  of  the  whole  charge,  we  cannot  think 
the  jury  was  misled  Into  believing  that  it 
was  the  absolute  duty  of  the  master  to  warn 
the  servant  of  hidden  dangers,  even  though 
the  master  did  not  know  or  could  not  with 
reasonable  diligence  have  known  of  such  dan- 
ger. The  charge  as  a  whole  impressed  it  up- 
on the  Jury  that  no  recovery  could  be  had  un- 
less the  defendant  was  negligent  in  failing  to 
provide  a  reasonably  safe  place.  The  spe- 
cific charge  complained  of  was  only  intended 
to  be  a  general  statement  of  the  master's  du- 
ty, and  there  was  no  request  for  a  modifica- 
tion in  the  particular  mentioned,  and  really 
no  issue  requiring  greater  particularity  of 
statement,  as  the  complaint  Is  not  based  up- 
on negligence  of  the  master  In  failing  to  warn 
of  hidden  dangers. 
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The  fifth  and  sixth  exception  alleges  error 
In  modifying  defendant's  first  request  to 
charge,  which  was  as  follows :  'The  general 
rule  resulting-  from  considerations  of  justice 
and  policy  is  that  he  who  engages  in  the  em- 
ployment of  another  for  the  performance  of 
specified  duties  and  services  for  compensa- 
tion takes  upon  himself  the  natural  and  or- 
dinary risks  and  perils  Incident  to  the  per- 
formance of  such  services,  not  only  so  far  as 
they  were  known  to  him,  but  also  so  far  as 
they  could  have  been  known  to  him  by  the 
exercise  of  ordinary  care  upon  his  part ;  and, 
if  you  believe  from  the  evidence  that  what- 
ever injuries  the  plaintiff  sustained  were  the 
result  of  such  a  risk  or  peril,  the  plaintiff 
cannot  recover,  and  your  verdict  must  be  for 
the  defendant"  Responding  to  the  request, 
the  court  said:  ''That  is  a  true  proposition 
of  law.  In  other  words,  that  the  servant  as- 
sumes all  the  risks  that  are  necessarily  inci- 
dent to  the  employment,  that  is,  he  assumes  the 
danger  ordinarily  incident  to  climbing  a  pole ; 
but  I  take  it  that  would  be  one  of  the  dangers 
Incident  to  climbing  a  sound  pole.  •  ♦  ♦ 
So  with  a  pole  the  master  Is  called  upon  to 
furnish,  if  he  furnishes  a  pole  upon  which  he 
desires  his  wires  to  be  strung,  and  he  fur- 
nishes a  pole  not  strong  enough  to  support 
not  only  the  weight  of  the  servant  while  en- 
gaged in  the  employment,  but  whatever  was 
necessary  to  enable  him  to  properly  perform 
his  duty,  and  it  breaks  under  those  circum- 
stances without  negligence  on  the  part  of  the 
servant,  the  master  would  be  liable."  The 
contention  is,  the  first  modification  preclud- 
ed the  j^ury  from  considering  whether  or  not 
the  falling  of  decayed  poles  was  one  of  the 
risks  assumed  by  plaintiff  under  his  employ- 
ment in  so  far  as  said  risks  were  known  or 
could  have  been  known  by  the  exercise  of 
ordinary  care  on  ills  part  This  objection 
cannot  be  sustained.  The  court  especially 
covered  this  point  by  instructing  the  Jury  in 
accordance  with  defendant's  second,  sixth, 
and  seventh  requests.  It  is  further  contend- 
ed that  the  second  modification  was  errone- 
ous, as  the  complaint  only  alleged  that  the 
pole  on  which  the  plaintiff  was  required  to 
work  was  decayed  and  incapable  of  support- 
ing the  weight  of  «  man  working  thereon, 
and  there  was  no  testimony  tending  to  show 
that  it  was  necessary  for  plaintiff  to  remain 
upon  the  pole  while  the  wires  were  being 
stretched.  This  objection  is  not  well  taken. 
We  have  already  stated  that  there  was  testi- 
mony tending  to  show  that  it  was  usual  and 
proper  for  plaintiff  to  be  upon  the  pole  while 
the  wire  was  being  stretched  for  the  purpose 
of  guiding  and  fastening  the  wire. 

The  remaining  exception  presents  no  ma- 
terial mtitter  not  considered  and  disposed  of 
already. 

The  exceptions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  is  affirmed. 


(88  S.  C.  256) 

GRIFFIN  V.  GRIFFIN  et  al. 

(Supreme  Oourt  of  South  Carolina.     April  9b 
1909.) 

1.  Mortgages  (|  226*)— Rights  of  Pubchaseb 
FROM  Mortgagee. 

Where  a  mortgagee  who  made  an  invalid 
foreclosure  sale  took  a  deed  from  the  purchaser, 
paying  him  what  he  had  paid  at  the  sale,  and 
thereafter,  while  in  possession,  deeded  to  a  pur- 
chaser, who  took  the  land  under  the  bona  fide 
belief  that  the  mortgagee  had  a  good  title,  such 
purchaser  is  entitled  to  subrogation  to  the  mort- 
gagee, or  an  equitable  assignment  of  the  mort- 
gage to  the  amount  of  the  money  paid  by  him 
and  interest  thereon. 

[B>d.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  U  611,  614;   Dec.  Dig.  (  226.*] 

2.  Mortgages  ((  226*)— Invalid  Sale  Urdeb 
Mortgage  —  Effect  as  Extirgxtishino 
Lien. 

A  sale  under  a  mortgage  to  a  third  per- 
son being  invalid  and  not  depriving  the  mort- 
gagor of  the  land,  the  price  paid  the  mortgagee 
aid  not  extinguish  the  mortgage  debt,  but  left 
the  lien  as  to  the  mortgagor  undisturbed,  and 
the  mortgage  may  be  foreclosed  for  the  entire 
debt 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  §  614;  Dec  Dig.  (  220.*] 

3.  Mortgages  ((  226*)— Bights  of  Pxtrohaseii 
from  Mortgagee. 

Where  a  mortgagee  ia  possession  of  land 
under  an  invalid  foredosure  sale  covering  five- 
elevenths  only  of  a  tract  of  land  sold  eight- 
elevenths  thereof  by  a  conveyance,  his  convey- 
ance being  good  as  to  three-eleventliB  which  he 
acquired  after  execution  of  the  mortgage,  the 
purchaser's  right  of  subrogation  to  the  rights  of 
the  mortgagee  is  limited  to  five-eighths  of  the 
sum  which  he  paid. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  (  614;  Dea  Dig.  «  226.*] 

4.  Mortgages  (§  226*)— Mobtoagee  zh  Pos- 
session   —    AOCOUNTIITQ    FOB    RENTS    AND 

Profits. 

A  mortgagee  of  an  undivided  five-elevenths 
of  a  tract  ox  land  foreclosed  by  invalid  sale,  and 
thereafter,  while  in  possession,  conveyed  the 
five-elevenths  and  an  additional  three-elevenths 
which  he  had  purchased  to  one  who  believed  he 
was  getting  good  title.  Held,  in  an  action  by 
the  mortgagee's  grantee  against  the  mortgagor 
for  subrogation  to  the  mortgage  and  foreclosure, 
that  plaintiff  was  not  chargeable  with  rents  and 
profits  of  the  premises  for  the  entire  time  since 
the  invalid  foreclosure  sale,  but  only  for  the 
time  he  himself  was  In  possession. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §«  611,  614;    Dec.  Dig.  §  226.'] 

5.  Tenancy  in  Common  (ft  28*)— liiABiLiTr 
Tenant  in  £iXCLusivE  Possession. 

One  tenant  in  common  in  exclusive  posses- 
sion is  not  liable  for  the  rental  value  of  the 
land,  but  only  for  the  profits  made  or  rents  act- 
ually received. 

[Ed.  Note.— For  other  cases,  see  Tenancgr  in 
Common,  Cent  Dig.  §  76;  Dec  Dig.  §  28.*] 

a  Tenancy  in  Common  (§  28*)— Aocountino 
for  Rents  and  Profits— Evidence. 

In  the  absence  of  better  evidence  of  the 
actual  profits  or  rents  of  land  received  by  a  ten- 
ant in  common  required  to  account  therefor, 
its  rental  value  will  be  received  as  evidence 
thereof. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent  Dig.  §  82;   Dec.  Dig.  §  28.*] 
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Appeal  from  Common  Pleas  Circuit  Court  of 
Clarendon  County;  R.  W.  Memminger,  Judge. 

Action  by  Samuel  W.  Griffin  against  Jo- 
seph D.  Griffin  and  others  for  subrogation 
and  other  relief.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Modified. 

Johnson  8.  Wilson  and  Charlton  Durant, 
for  appellants.  Joseph  F.  Rhame  and  W.  C 
Davis,  for  respondent. 

WOODS,  J.  Two  opinions  have  already 
been  rendered  in  this  cause  on  demurrers 
to  the  complaint  70  S.  C.  220,  49  S.  E.  561; 
75  S.  C.  24y,  55  S.  B.  817,  117  Am.  St.  Rep. 
899.  The  judgment  of  the  circuit  court  over- 
ruling the  demurrer  to  the  amended  com- 
plaint having  been  affirmed  by  this  court, 
the  cause  was  heard  by  Judge  Memminger 
on  the  evidence  taken  by  a  referee.  The 
defendant  Joseph.  D.  Griffin  appeals  from 
the  Judgment  of  the  circuit  court  on  the  ques- 
tions of  subrogation  and  the  accounting  by 
the  plaintiff  for  rents  as  a  mortgagee  and  co- 
tenant  in  possession. 

These  are  the  material  facts  bearing  on 
the  subject  of  subrogation:  Joseph  D.  Grif- 
fin executed  to  Moses  Levi  on  January  19, 
1883,  a  mortgage  to  secure  the  sum  of  $2,- 
585.  The  property  described  in  the  mort- 
gage was  six-elevenths  of  a  tract  of  land 
containing  183  acres.  Under  the  power  con- 
tained in  the  mortgage  Moses  Levi  on  Feb- 
ruary 4,  1884,  undertook  to  sell  the  proper- 
ty at  public  auction  and  to  execute  to  Ferdi- 
nand Levi,  the  highest  bidder  at  the  sale, 
a  deed  of  conveyance  for  the  consideration 
of  ^650  as  expressed  in  the  deed.  On  Feb- 
ruary 14,  1884,  Ferdinand  Levi  conveyed  his 
interest  to  Moses  Levi  for  the  same  considera- 
tion. Thereafter,  on  July  16, 1891,  Moses  Levi 
conveyed  to  the  plaintiff,  Samuel  W.  Griffin, 
his  right,  title  and  interest  in  the  land,  con- 
sisting of  "eight  interests,"  as  the  deed  states. 
The  consideration  expressed  in  this  deed  was 
$1,000.  The  plaintiff  made  the  purchase,  and 
took  the  deed  under  the  bona  fide  belief  that 
he  was  receiving  a  good  title.  The  plaintiff 
alleges  that,  under  these  facts,  he  is  entitled 
to  be  subrogated  to  the  rights  of  the  mortga- 
gee, Moses  Levi,  to  the  extent  of  the  $1,000,  the 
purchase  money  mentioned  In  the  deed  from 
Moses  Levi  to  him,  and  asks  for  a  foreclosure 
In  his  favor  of  the  mortgage  to  that  amount, 
with  interest.  The  circuit  Judge  decreed  on 
the  authority  of  Givins  v.  Carroll,  40  S.  O. 
413,  18  S.  Ew  1030,  42  Am.  St  Rep.  889,  that 
the  measure  of  the  right  of  subrogation  was 
Dot  the  purchase  money  paid  for  the  mort- 
gaged land  by  the  plaintiff  to  Moses  Levi, 
but  the  bid  of  Ferdinand  Levi  of  $650  at 
the  auction  sale  made  by  Moses  Levi,  and 
mentioned  as  the  consideration  of  the  invalid 
deed  which  Moses  Levi  undertook  to  make 
to  Ferdinand  Levi.  Subrogation  being  a  pure 
equity  depending  on  the  facts  of  each  case, 
it  is  impossible  to  lay  down  any  rule  that 
irill  meet  the  Justice  of  all  the  varying  con- 
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ditions  presented  In  cases  similar  to  each 
other.  This  case  differs  from  Givins  v.  Cat- 
roll  in  one  important  particular.  In  that 
case  Weathersbee  was  the  mortgagee,  Lard 
was  the  mortgagor,  Birt  was  the  purchaser 
at  the  invalid  sale  made  by  the  mortgagee, 
and  Carroll  was  the  purchaser  from  the 
master,  under  proceedings  instituted  for  the 
partition  of  the  lands  of  the  estate  of  Birt. 
The  court  held  that,  as  Birt  had  paid  only  $700 
to  the  mortgagee  at  the  invalid  sale,  he  and 
those  claiming  under  him  alone  could  be  sub- 
rogated to  the  rights  of  the  mortgagee  only 
to  the  extent  of  the  $700  received  by  the 
mortgagee  from  him.  This  sum  of  $700  being 
all  that  the  mortgagee  received,  that  was  held 
to  be  the  extent  to  which  he  was  required 
to  surrender  his  mortgage  for  the  benefit  of 
the  purchaser.  This  case  would  be  identical 
with  Carroll  v.  Givins  if  Ferdinand  Levi,  who 
bought  the  land  at  the  invalid  sale,  had  con- 
veyed to  the  plaintiff.  But,  on  the  contrary, 
Moses  Levi,  the  mortgagee  himself,  convey- 
ed to  the  plaintiff,  and,  when  he  made  the 
conveyance,  he  had  satisfied  any  equity 
that  Ferdinand  Le^i  bad  by  taking  a  deed 
of  the  land  from  him  for  precisely  the  same 
consideration  that  he  had  received  from 
Ferdinand  Levi.  Thus  Ferdinand  received 
back  any  money  he  may  hav«  paid  to  the 
mortgagee,  and  could  have  no  equity  against 
him.  Moses  Levi,  after  he  took  the  deed 
from  Ferdinand  Levi,  paying  the  same  con- 
sideration he  had  received,  was  a  mortgagee, 
holding  his  original  mortgage,  owing  no  eq- 
uity to  any  one,  except  an  equity  to  the 
mortgagor  that,  when  there  should  be  a  val- 
id foreclosure  sale,  the  mortgagor  should 
have  credit  for  at  least  $650  bid  at  the  in- 
valid sale,  whether  the  land  should  bring 
that  sum  or  not.  The  foundation  of  this 
equity  of  the  mortgagor  is  that  he  was  not 
responsible  for  the  invalidity  of  the  attempt- 
ed sale  under  the  mortgage;  and  it  would 
not  exist  if  the  mortgagor  himself  had  had 
the  original  sale  set  aside. 

The  inquiry,  then,  was:  What  was  the  eq- 
uity of  the  plaintiff,  who  bought  and  took 
a  deed  from  a  mortgagee  in  possession  under 
the  bona  fide  belief  that  the  mortgagee  was 
the  owner,  and  that  he  was  receiving  a  good 
title?  The  answer  cannot  be  other  than  that 
he  is  entitled  to  have  from  the  mortgagee 
subrogation  or  an  equitable  assignment  of 
the  mortgage  to  the  amount  of  the  money 
paid  by  him  and  the  interest  thereon.  This 
was  the  subrogation  asked  for  by  the  plain- 
tiff in  his  complaint  His  right  to  it  was  set- 
tled by  the  former  decree  in  this  language:  "It 
is  not  necessary  to  the  plaintiffs  right  of  sub- 
rogation to  allege  and  prove  that  either  Fer- 
dinand Levi  or  Moses  Levi  honestly  believed 
the  sale  to  be  valid  and  the  title  made  under 
it  good,  for,  the  deeds  being  actually  ineffect- 
ual to  carry  the  title,  the  mortgage  was  not 
discharged  by  it,  and  when  the  plaintiff  a^ 
tually  paid  his  money  and  took  the  deed  from 
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the  mortgagee*  not  as  a  speculative  volunteer, 
but  in  good  faith,  believing  his  title  to  be 
good,  he  was  entitled  to  have  from  the  mort- 
gagee the  benefit  of  the  mortgage  to  the  ex- 
tent of  the  purchase  money  paid  by  him.  On 
this  point  the  case  of  Sims  t.  Steadman,  62 
S.  C.  800,  40  S.  E.  677,  is  conclusive.  The 
correlative  equity  of  the  mortgagor  and  those 
holding  under  him  is  to  have  credit  on  the 
mortgage  debt  for  at  least  $650,  the  amount 
of  the  original  bid,  as  the  proceeds  of  the 
sale  of  the  land,  even  if  at  the  resale  now 
demanded  the  land  should  bring  less  than 
that  sum,  for  the  reason  that  the  mortgagor 
was  la  no  way  responsible  for  the  failure  to 
pass  a  good  title  by  the  deeds  made  under 
the  former  auction  sale."  It  is  true  in  the 
course  of  the  discussion  in  Givins  v.  Carroll 
the  court  does  say  that  the  price  paid  at  the 
invalid  sale  under  the  mortgage  was  an  ex- 
tinguishment of  so  much  of  the  mortgage 
debt  as  was  secured  by  the  mortgage.  But 
this  proposition  was  not  necessary  to  the  de- 
cision of  the  case,  and,  after  careful  con- 
sideration, we  think  it  unsound.  The  sale 
under  the  mortgage  being  invalid  and  not 
depriving  the  mortgagor  of  the  land,  it  left 
the  lien  of  the  mortgage  as  to  the  mortgagor 
undisturbed.  The  mortgagor  pays  nothing 
and  loses  nothing.  Hence  there  Is  no  ob- 
stacle which  the  mortgagor  can  interpose  to 
a  valid  foreclosure  for  the  entire  mortgage 
debt.  Under  the  pleadings  and  facts  of  this 
case,  when  Moses  Levi,  who  was  In  fact  only 
a  mortgagee,  and  not  a  holder  of  any  title 
whatever,  undertook  as  owner  of  the  land 
to  convey  it  to  the  plaintiff,  then  the  plain- 
tiff was  entitled  to  be  subrogated  to  the 
rights  of  Moses  Levi  as  mortgagee  to  the 
extent  of  the  purchase  money  paid  by  him 
to  Moses  Levi. 

The  next  question  Is:  What  was  the  pur- 
chase money  paid  by  the  plaintiff?  The  con- 
sideration expressed  in  the  deed  is  $1,000  for 
eight-elevenths  of  the  land.  The  mortgage 
from  Joseph  D.  Griffin  called  for  six- 
elevenths  of  the  land,  but  it  turned  out  that 
he  owned  only  five-elevenths.  After  the  ex- 
ecution of  the  mortgage,  Moses  Levi  acquir- 
ed by  purchase  three-elevenths  from  other 
persons  interested ;  and  his  deed  to  the  plain- 
tiff for  these  three  shares  was  a- good  convey- 
ance. Therefore  the  real  sum'  to  be  regarded 
as  received  by  Moses  Levi  as  the  considera- 
tion for  the  attempted  conveyance  of  the 
mortgaged  property,  which  was  five-elevenths 
of  the  land„  was  five-eighths  of  $1,000.  It 
follows  that  under  his  right  of  subrogation 
10  the  rights  of  Moses  Levi,  the  mortgagee,  the 
plaintiff  was  entitled  to  set  up  the  mortgage 
against  the  defendants  for  the  sum  of  $625, 
the  purchase  money.  The  defendants  allege 
in  their  answer,  however,  that  Moses  Levi  was 
in  possession  of  the  land  from  1884  to  1891, 
and  that  the  plaintiff  has  been  in  possession 
since  that  time,  and  that  the  amount  of  $625 
due  to  the  plaintiff  under  his  right  of  sub- 


rogation must  be  credited  with  the  rents  for 
the  entire  period  of  the  possession  of  Moses 
Levi  and  the  plaintiff.  In  the  circuit  decree 
the  plaintiff  is  charged  with  the  rents  receiv- 
ed by  Moses  Levi,  but  nothing  is  charged 
against  him  for  the  time  that  he  has  himself 
occupied  the  land.  As  we  understand,  ap- 
pellants* counsel  in  their  argument  do  not 
contend  that  the  plaintiff  is  chargeable  with 
rents  received  by  Moses  Levi,  but  only  with 
the  rents  and  profits  accruing  while  the 
plaintiff  himself  was  in  possession.  The 
rents  collected  by  Moses  Levi  were  received 
by  him  before  plaintiff  had  taken  a  deed 
from  him,  and  Moses  Levi,  and  not  the  plain- 
tiff, was  chargeable  with  these  rents  as  cred- 
its on  his  mortgage.  After  allowing  thesje 
credits,  there  was  far  more  due  on  the  mort- 
gage than  the  sum  of  $625,  the  portion  of  the 
mortgage  to  which  the  plaintiff  was  entitled 
by  subrogation.  The  plaintiff  admits  that  he 
was  in  exclusive  possession  of  64  acres  of 
the  land  from  January,  1891,  to  February  4, 
1907,  when  the  land  was  divided  between 
himself  and  the  defendant  Joseph  D.  Griffin. 
The  remainder,  119  acres,  had  been  set  off  to 
Emily  Griffin  as  her  dower,  and  was  held  by 
her  until  her  death  in  1895.  From  that  time 
until  the  partition  this  119  acres  was  in  pos- 
session of  William  H.  Griffin,  R.  M.  Griffin, 
and  Lawrence  Griffin,  none  of  whom  had  any 
interest  in  the  land.  It  seems  clear,  there- 
fore, that  the  plaintiff,  Samuel  W.  Griffin, 
must  account  for  defendant  Joseph  D.  Grif- 
fin's share  of  the  rents  and  profits  of  this  64 
acres  from  the  date  of  his  possession  In  1891 
till  the  death  of  Emily  Griffin  in  1895.  That 
is  the  limit  of  his  accountability  because  aft- 
er that  date  the  64  acres  was  less  than  his 
share  of  the  land,  and  it  was  not  chargeable 
to  him  that  the  defendant  Joseph  D.  Griffin 
did  not  take  possession  of  the  remaining  119 
acres  or  his  full  share  thereof.  Samuel  W. 
Griffin,  being  a  tenant  in  common,  is  not  lia- 
ble for  rental  value,  but  only  for  the  profits 
made  or  rents  actually  received.  But,  in  the 
absence  of  better  evidence  of  actual  profits 
or  rents  received,  the  rental  value  will  be  re- 
ceived as  such  evidence.  The  plaintiff  testi- 
fied the  rental  value  was  not  over  $100,  while 
the  defendant  testified  it  was  $250.  Up  to 
the  time  the  plaintiff  went  into  possession 
Moses  Levi  had  been  receiving  $68  rent  for 
eight-elevenths  of  the  property  which  would 
be  at  the  rate  of  $93.50  for  the  whole.  Al- 
lowing for  some  increase  in  the  value  of  the 
usufruct  after  the  year  1891,  it  seems  fair  to 
take  the  average  of  these  three  figures,  which 
would  be  $147.83,  as  the  rental  value  of  the 
whole  land  or  $67.20  for  five-elevenths.  The 
record  does  not  disclose  any  fairer  method 
of  arriving  at  the  accountability  of  the  plain- 
tiff for  the  use  of  the  defendant's  portion  of 
the  land.  There  is  no  exception  to  the  allow- 
ance of  taxes  paid  by  the  plaintiff  as  an  off- 
set to  the  charges  for  the  use  of  the  land. 
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Under  the  principle  and  the  conclusions  an- 
nounced, the  account  will  stand  thus: 

Due  by  subrogation  to  the  plaintiff 
January  17.  1891.  five-eighths  of 
$1.000 $    625 

Interest  to  January  1,  1892,  at  7  per 
cent    41  80 

$   666  80 
Less  five-elevenths  of  rents  for  that 
year 67  20 

I    599  60 
Interest  to  January  1,  1893 41  97 

$    641  57 

Less  five-elevenths  rents  for  that  year         67  20 

$   574  37 
Interest  to  January  1,  1894 40  20 

I    614  57 
Less  five-elevenths  rents  for  that  year         67  20 

$   547  37 
Interest  to  January  1,  1895 88  31 

$   585  68 
Less  five-elevenths  rents  for  that  year         67  20 

Balance  due  January  1, 1895 $   518  48 

Interest  at  7  per  cent  to  October 
1,    1907 462  69 

Total I   981*17 

Taxes  and  interest  thereon  as  stated 
in  circuit  decree 132  82 

Amount   due $1.113  90 

The  amount  due,  therefore,  on  October  1, 
1907,  is  $1,113.99,  instead  of  $2.02&1{S,  and 
the  judgment  of  this  court  Is  that  the  Judg- 
ment of  the  drcolt  court  be  modified  accord- 
Inglj. 


<82  S.  C.  I6S) 

BOARD  OF  TP.  COM'RS  FOR  SULLIVAN'S 
ISLAND  V.  BUCKLY. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.  EVIDBNOE  (§  25*)--JUDICIAI,  NOTIOK. 

The.  Supreme  Court  takes  notice  of  the 
fact  that  the  town  of  Moultrieville  on  Sulli- 
van's Island  was  incorporated  December  17, 
1817  (8  St  at  Large,  p.  290),  and  that  on 
February  17,  1906  (25  St.  at  Large,  p.  280), 
the  charter  of  the  town  and  all  acts  amenda- 
tory thereof  were  repealed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  32;    Dec  Dig.  §  25.*] 

2.  Municipal  Cobpobations  (S  49*')~Refeal 
OF  Municipal  Chabtebs— Legislative  Au- 

THOBITT. 

The  General  Assembly  may  repeal  the  char- 
ter of  a  municipal  corporation  so  far  as  the 
repeal  affects  merely  the  public  governmental 
aspect  of  the  municipality. 

[fiid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  134;  Dec  Dig.  § 
49.*] 

3.  Statutes  (I  90^)— Repeal  ot  Municipal 
Chabteb»— Special  Legislation. 

C^nst.  art.  8,  §  34,  forbidding  special  legis- 
lation to  change  the  name  of  places  or  to  amend 
or  extend  the  charter  of  a  town,  does  not  pro- 
hibit the  repeal  of  charters,  and,  as  a  general 
law  cannot  be  enacted  governing  the  repenl  of 


town  charters,  the  repeal  of  a  particular  char- 
rer  must  necessarily  be  special,  so  that  subdivi- 
sion 12  of  the  section  requiring  the  enactment 
of  geaerul  legislution  has  no  application  to  the 
repeal  of  charters. 

[Ed.  Note.— For  others  ca^es,  see  Statutes, 
Cent.  Dig.  §§  98-100;    Dec.  Dig.  S  90.*] 

4.  Municipal  Cobpobations  (§  49*)— Legis- 
lative Contbol. 

Where  the  charter  of  a  town  has  been  re- 
voked by  the  Legislature,  the  territory  and  the 
inhabitants  thereof  must  be  subject  to  such  gov- 
ernment as  the  state  under  constitutional  limi- 
tation may  impose. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  49.*] 

5.  Statutes  (§  90*)— Legislative  Contbol— 
Statutes. 

Act  Feb.  17,  1906  (25  St.  at  Large,  p.  280). 
establishing  a  town  government  for  the  town  of 
Sullivan*s  Island,  is  not  invalid  as  special  legis- 
lation under  Const  art  3.  §  34,  art.  7,  §  11, 
authorizing  the  General  Assembly  to  provide 
such  a  system  of  township  government  as  it 
shall  think  proper,  etc,  and  forbidding  special 
legislation  to  amend  or  extend  the  charter  of 
a  town,  since,  in  view  of  the  fact  that  the  land 
on  the  island  is  practically  the  property  of 
the  state,  and  the  island  is  largely  used  as  a 
summer  resort  only,  the  act,  though  special 
legislation,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §S  98-100;    Dec.  Dig.  (  90.*] 

e.  Constitutional  Law  (§  48*)— Validity  of 

Statutes— Pbesumptions. 

Every  presumption  must  be  indulged  in 
favor  of  the  validity  of  legislation,  though  the 
question  is  judicial,  and  not  legislative. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  t  46;   Dec.  Dig.  S  48.*] 

7.  Towns  (( 16*)— Legislative  Contbol— Lo- 
cal Self-Govebnment. 

The  principle  of  local  self-government  does 
not  inhere  in  townships,  and  they  have  such 
local  rights  of  government  as  the  Legislature 
confers  on  them,  and  Act  Feb.  17,  1906  (25  St 
at  Large,  p.  280),  establishing  a  township  gov- 
ernment, and  providing  that  the  Governor  shall 
appoint  a  commission  of  five  persons,  three  of 
whom  shall  be  lot  holders  and  two  of  whom 
shall  be  registered  electors,  which  commission 
shall  have  charge  of  township  affairs,  is  not 
invalid  as  violating  the  principle  of  local  self- 
government 

[Ed.  Note.— For  other  cases,  see  Towns,  Dec 
Dig.  S  16.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  D.  E.  Hydrlck,  Judge. 

Action  by  the  Board  of  Township  Commis- 
sioners for  Snllivan's  Island  against  B.  Buck- 
ly.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Lee  Royal,  for  appellant  Burke,  Rivers  & 
Erckman,  for  respondent 

JONES,  J.  This  is  an  action  to  enforce  a 
license,  and  the  appeal  comes  from  an  order 
of  Judge  Hydrick  overruling  a  demurrer  to 
the  complaint;  the  ground  of  demurrer  be- 
ing that  plaintiff  had  no  legal  capacity  to  sue. 
In  this  connection  the  complaint  alleged: 
"That  under  and  by  virtue  of  an  act  of  the 
General  Assembly  of  the  state  of  South  Car- 
olina, entitled  *An  act  to  establish  a  town- 
ship government  for  the  township  of  SuUi- 


•For  other 


see  same  topic  and  secUon  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezei 


164 


04  SOUTHEASTERN  BEPORTEB. 


(&a 


van's  Island,  to  Charleston  county,  state  of 
South  Carolina,'  as  approved  ITtli  day  of 
February,  1906,  the  plaintiff  was  created  a 
body  politic  and  corporate  with  such  rights 
and  powers  as  are  fairly  and  sufficiently  set 
forth  to  said  above  entitled  act,  which  act 
gives  the  said  board  of  township  commission- 
ers the  control  and  management  of  the  af- 
fairs of  the  township  of  Sullivan's  Island,  S. 
C/'  Under  this  demurrer  defendant  seeks  to 
raise  the  question  that  Act  Feb.  17,  1906  (25 
St.  at  Large,  p.  280),  is  unconstitutional  (1) 
because  it  provides  for  a  board  of  five  mem- 
bers, and  requires  only  two  of  them  to  be  reg- 
istered electors  of  Sullivan's  Island ;  (2)  be- 
cause it  is  special  legislation  to  repeal  the 
charter  of  the  town  of  Moultrievllle  and 
place  the  government  of  the  territory  of  Sul- 
livan's Island,  whidi  embraces  the  territory 
of  Moultrievllle,  under  the  board  of  township 
commissioners  created  by  the  act;  (3)  be- 
cause it  is  si)ecial  legislation  to  violation  of 
article  3,  §  84,  subd.  1,  Const.,  in  that  it 
changed  the  name  of  the  town  of  Moultrie- 
vllle, also  to  violation  of  article  3,  S  34,  subd. 
3,  to  reference  to  changing,  amending,  or  ez- 
tendtog  the  charter  of  an  tocorporated  town, 
also  in  violation  of  article  8,  §  1,  requiring 
general  laws  for  the  organization  and  classi- 
fication of  municipal  corporations.  We  have 
not  been  called  upon  to  consider  whether  such 
questions  can  be  raised  under  demurrer  for 
want  of  capacity  to  sue;  on  the  contrary, 
respondent  also  desires  the  Judgment  of  the 
court  on  the  questions  raised. 

The  court  takes  notice  of  the  fact  that  the 
town  of  Moultrievllle  on  Sullivan's  Island 
was  Incorporated  December  .17,  1817  (8  SL 
at  Large,  p.  290),  and  that  on  February  17, 
1906,  the  charter  of  said  town  and  all  acts 
amendatory  thereto  and  all  acts  relating  to 
the  government  thereof  were  repealed  (25  St 
at  Large,  p.  280).  Sullivan's  Island,  except 
such  portions  as  may  have  been  ceded  to  the 
United  States,  is  considered  the  property  of 
the  state,  and  has  been  devoted  by  the  state 
for  the  purpose  of  a  health  resort.  Previous 
to  1857  the  occupants  of  lots  on  Sullivan's 
Island  were  mere  tenants  at  will  of  the  state, 
und  to  1857  (12  St  at  Large,  p.  UOi^)  it  was 
declared  that  the  tenure  of  the  owners  of  lots 
under  the  license  to  build  should  be  tenants 
from  year  to  year.  Whetmore  v.  Rhett  12 
Rich.  Law,  565.  Under  the  origtoal  charter 
of  1817  the  corporators  were  "all  persons,  cit- 
izens of  the  United  States,  now  owning  dwell- 
ing house  on  the  said  island,  or  who  may 
hereafter  own  dwelling  houses  thereon,  or 
occupytog  under  lease  during  the  season  that 
people  resort  thither  for  health  or  safety  a 
dwelltog  house,"  and  "all  free  male  white 
inhabitants  of  said  island  owning  or  renting 
dwelltog  houses  thereon"  were  entitied  to 
vote  for  intendant  and  five  wardens.  In  1873 
(15  St  at  Large,  p.  446)  the  charter  was 
amended,  the  corporators  being  "all  persons 
citizens  of  the  United  States  who  now  reside 


or  may  hereafter  reside,  or  who  may  own 
buildings  erected  on  any  lot  to  the  town  of 
Moultrievllle,  Sullivan's  Island,"  and  those 
entitled  to  vote  were  "all  male  residents  of 
the  said  town  and  all  male  owners  of  lots 
upon  which  buildings  have  been  erected,  citi- 
zens of  the  United  States  who  have  attained 
full  age."  It  thus  appears  to  the  history  of 
Moultrievllle  the  state  has  sought  to  give  lot 
owners  a  right  to  participate  in  the  govern- 
ment of  the  town  whether  residents  or  not 
After  the  adoption  of  the  Constitution  of 
1895  and  the  legislation  pursuant  thereto  reg- 
ulattog  qualifications  of  electors,  the  govern- 
ment of  the  town  of  Moultrievllle  has  been  in 
the  control  of  the  resident  qualified  electors. 
In  this  situation  the  General  Assembly  deem- 
ed it  advisable  to  establish  a  township  gov- 
'emment  for  Sullivan's  Island  as  a  part  of 
the  county  of  Charleston,  and  adopted  the 
act  to  question.  Section  1  of  the  act  pro- 
vides "that  as  soon  as  practicable  and  wlth- 
to  thirty  days  after  the  approval  of  this  act 
the  Governor  shall  appoint  a  commission  to 
be  composed  of  five  persons,  three  of  whom 
shall  be  lot  holders  and  two  of  whom  shall 
be  registered  electors  on  Sullivan's  Island, 
which  commission  shall  be  known  as  the 
board  of  township  commissioners  for  Sulli- 
van's Island,  and  shall  have  charge  of  the 
township  affairs  of  said  township  with  the 
powers  and  duties  heretoafter  set  forth." 
(Commissioners  appototed  under  this  act  have 
been  to  charge  ever  since.  The  right  of  the 
General  Assembly  to  repeal  the  charter  of  a 
municipal  corporation  of  the  state  cannot  be 
questioned  unless  there  is  some  constitution- 
al inhibition.  Meriwether  v.  Garrett  102  U. 
S.  472,  26  L.  Ed.  197;  1  Dillon,  Mun.  Corp. 
(3d  Ed.)  par.  66 ;  Cooley,  Con.  Lim.  (5th  Ed.) 
pp.  230,  231,  232.  There  is  no  restriction  to 
the  Constitution  upon  such  repeals,  certainly 
not  so  far  as  the  repeal  affects  merely  the 
public  governmental  aspect  of  the  municipal- 
ity, as  to  this  case.  The  first  and  third,  sub- 
divisions of  article  3  of  section  34,  forbidding 
special  legislation  to  change  the  name  of 
places  and  to  amend  or  extend  the  charter  of 
a  town,  has  no  reference  to  repeals  of  char- 
ters, as  is  manifest  by  the  terms  of  this  sec- 
tion ;  nor  could  a  general  law  be  well  enact- 
ed governing  the  repeal  of  town  charters, 
since  the  repeal  of  a  particular  charter  must 
necessarily  be  special,  hence  subdivision  12 
of  said  section  has  no  application  as  to  re- 
peals of  charters. 

The  charter  of  Moultrievllle  huving  been 
revoked,  the  territory  and  inhabitants  there- 
in must  necessarily  be  subject  to  such  govern- 
ment as  the  state,  under  constitutional  lim- 
itation, may  impose.  Is  the  act  of  February 
17,  1906,  void  as  special  legislation?  We 
think  not  Section  11  of  article  7  of  the  Con- 
stitution expressly  declares  that  the  "General 
Assembly  may  provide  such  system  of  town- 
ship government  as  it  shall  think  proper  to 
any  and  all  the  counties,  and  may  make  spe- 
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dal  proTislon  for  mmilclpal  government  and 
for  the  protection  of  chartered  rights  and 
powers  of  municipalities.*'  Construing  this 
provision  in  Qrocery  Co.  v.  Burnet,  61  S.  O. 
214,  39  S.  B.  385,  58  L.  R.  A.  687,  the  court 
says:  **Thls  section  was  evidently  framed  in 
view  of  the  provisions  of  article  3,  {  34,  and 
was  intended  to  give  the  Legislature  a  wider 
latitude  in  the  making  of  special  provisions 
for  county  and  township  government."  Then 
when  we  consider  that  the  land  on  Sullivan's 
Island  is  practically  the  property  of  the  state, 
and  Its  use  as  a  health  resort  during  the  sum- 
mer and  the  custom  of  most  lot  owners,  many 
of  whom  reside  in  the  city  and  county  of 
Charleston,  not  to  occupy  their  premises  dur- 
ing the  winter,  and  yet  having  a  very  large 
interest  in  the  government  of  the  island,  wq 
cannot  affirm  that  Sullivan's  Island  as  a 
township  of  Charlestown  county  is  not  in  a 
class  by  itself  and  the  subject  of  special  leg- 
islation. The  Legislature  has  declared  that 
the  act  is  advisable,  and  every  presumption 
must  be  indulged  in  favor  of  the  legislation, 
even  If  the  question  Is  judicial,  and  not  legis- 
lative, a  matter  which  the  court  has  not  final- 
ly setaed.  Buist  v.  City  Council,  77  S.  C. 
273,  57  S.  B,  862. 

With  respect  to  the  contention  that  the  act 
Is  void  because  It  requires  the  Governor  to 
appoint  a  commission  to  be  composed  of  five 
persons,  three  of  whom  shall  be  lot  holders 
and  two  of  whom  shall  be  registered  electors 
on  Sullivan's  Island,  it  Is  contended  that  the 
statute  violates  the  principle  of  local  self- 
government,  and  deprives  the  electors  of  Sul- 
livan's Island  from  choosing  their  own  of- 
ficers ;  but  the  principle  of  local  self-govern- 
ment does  ndt  inhere  in  townships.  They 
have  such  local  rights  of  government  as  the 
Legislature  sees  fit  to  confer  upon  them.  We 
find  nothing  in  the  Constitution  prohibiting 
the  Legislature  from  ordaining  for  Sullivan's 
Island  the  particular  system  of  government 
provided  in  the  act. 

The  exceptions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  Is  affirmed. 


(83  S.  C.  358) 

BARDIN   ct   al.  v.   COMMERCIAL  INS.   & 
TRUST  CO. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.  Adverse  Possession  ((  43*)~Taokinq  Suc- 
cessive Possessions. 

The  possession  of  an  ancestor  and  heir  may 
be  tacked  to  show  20  years'  possession  so  as 
to  presume  a  grant,  or  10  years'  adverse  pos- 
session so  as  to  make  out  title  by  adverse  pos- 
session. 

[B:d.  Note.— For  other  cases,  see  Adverse  'Pos- 
session, Cent.  Dig.  §  220;  Dec.  Dig.  §  43.*] 

2.  Adverse  Possession  (§  23*)— Use  of  Land 
FOB  Supplying  Fuel  and  Timber. 

Under  Code  Civ.  Proc.  1902,  §  103,  provid- 
ing  as  to  adverse  possession  that  land  shall  be 
deemed  to  have   been  possessed   and    occupied 


where  it  has  been  used  for  the  supply  of  fuel, 
or  of  furnishing  timber  for  purposes  of  husband- 
dry,  or  ordinary  use  of  the  occupant,  possession 
of  land  was  adverse  and  continuous  where, 
though  not  cultivated  or  inclosed,  it  was  con- 
tinuously used  for  the  supply  of  fuel  and  tim- 
ber, the  ordinary  uses  for  which  it  was  fitted. 
[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  112,  113;  Dec.  Dig.  S 
23.*] 

3.  Adverse  Possession  (§  113*)  — Grant  by 
State— Evidence— Payment  of  Taxes. 
Payment  of  taxes  on  land  by  a  claimant  is 
competent  evidence  to  show  whether  the  state 
has  parted  with  its  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §  674;  Dec.  Dig.  S  113.»J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  Charles  G.  Dantzler, 
Judge. 

Action  by  M.  W.  Bardin  and  others  against 
the  Commercial  Insurance  &  Trust  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Willcox  &  WiUcox,  for  appellant.  J.  P. 
McNeill  and  S.  W.  G.  Shipp,  for  respondents. 

JONES,  J.  This  action  was  to  recover  a 
tract  of  land  in  Florence  county  containing 
231  acres.  The  answer,  besides  a  general 
denial,  pleads  the  statute  of  limitations,  ad- 
verse possession,  and  presumption  of  a  grant 
At  the  dose  of  plaintiffs'  testimony  defend- 
ant moved  for  a  nonsuit  on  the  grounds  that 
there  was  no  evidence  of  a  grant  or  presump- 
tion of  a  grant  flrom  the  state,  and  no  testi- 
money  tending  to  show  that  plaintiffs  and  de- 
fendant claimed  from  a  common  source.  This 
motion  being  overruled,  defendant  submitted 
no  testimony,  and  the  Jury  rendered  a  ver- 
dict for  the  plaintiffs;  and  from  the  Judg- 
ment thereon  defendant  appeals,  renewing 
the  question  presented  on  the  motion  for  non- 
suit 

We  think  there  was  no  error.  There  was 
testimony  that  S.  S.  A.  Brooks  in  1882  con- 
veyed a  441-aGre  tract  of  land,  which  included 
the  tract  in  question,  to  I.  V.  Bardin;  that  the 
tract  in  dispute  was  mostly  woodland  or  bay 
land,  the  principal  value  of  which  was  the 
timber;  that  it  was  known  as  the  "Bardin 
land,"  and  was  used  by  Bardin  for  the  pur- 
pose of  getting  wood,  straw,  and  timber 
therefrom  when  needed;  and  that  Bardin 
paid  the  taxes  thereon  until  his  death  in 
1897.  His  widow  and  children,  the  plain- 
tiffs, continued  in  possession,  using  the  land 
in  the  same  way,  or  permitting  their  tenants 
to  use  the  land  for  wood,  straw,  and  timber, 
and  the  widow  continued  to  pay  the  taxes 
thereon.  This  action  was  commenced  on 
September  21,  1905,  23  years  after  the  Bard- 
ins  acquired  color  of  title  and  possession. 
The  possession  of  ancestor  and  heir  may  be 
tacked  to  show  20  years'  possession  so  as 
to  presume  a  grant,  or  10  years'  adverse 
possession  so  as  to  make  out  title  by  adverse 
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pnsnesslon,  because  there  is  no  break  in  the 
continuity  of  poflsesslon.  Duren  v.  Kee,  28 
S.  C.  219,  2  S.  E.  4 ;  Epperson  v.  Stansill,  64 
S.  G.  488,  42  S.  E.  426;  KUgore  v.  Kirkland, 
69  S.  C.  85,  48  S.  E.  44.  The  possession  of 
the  Bardlns  was  adverse  and  continuous  for 
more  than  20  years;  and,  while  the  land  in 
question  was  not  cultivated  or  inclosed,  it 
was  used  for  the  supply  of  fuel  and  timber, 
the  ordinary  uses  for  which  such  laud  was 
fitted.  Code  Civ.  Proc.  1902,  (  103.  The 
payment  of  taxes  on  the  land  for  a  number 
of  years  by  the  Bardlns  was  also  some  evi- 
dence to  be  submitted  to  the  Jury  on  the 
^ound  whether  the  state  had  parted  with 
title.  Busby  v.  Railroad  Co.,  45  S.  C.  313,  23 
S.  E.  50;  Kolb  v.  Jones,  62  a  C.  195,  40  S. 
E.  168. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(150  N.  C.  377) 
JONES  et  al.  v.  PROVIDENT  SAVINGS 
LIFE  ASSUR.  SOCIETY. 

(Supreme  Court  of  North  Carolina.     April  1, 
1909.) 

Afpeai.  and  Ebbob  (§  1207*)— Pboceediwqb 
Afteb  Remand— Entry  op  Judgment. 

Plaintiffs  sued  a  life  insurqince  society  to 
avoid  an  increase  of  premiums  on  a  policy  or 
for  a  rescission.  Plaintiffs  agreed  to  a  con- 
tinuance on  condition  that  they  should  not  be 
required  to  pay  further  premiums  pending  the 
suit.  Judgment  for  plaintiffs  was  reversed, 
with  directions  to  enter  judgment  for  the  so- 
ciety. Held  that,  on  remand,  the  trial  court 
properly  allowed  the  society's  motion  for  judg- 
ment, such  agreement  not  entitling  plaintiffs  to 
a  determination  fixing  a  rule  by  which  future 
assessments  and  dividend  credits  should  be  made. 
[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4696;    Dec  Dig.  f  1207.^1 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   Lyon,  Judge. 

Action  by  WV  O.  Jones  and  others  against 
the  Provident  Savings  Life  Assurance  Soci- 
ety. From  a  Judgment  for  defendant,  plain- 
tiffs appeal.     Affirmed. 

See,  also,  147  N.  O.  540,  61  S.  E.  888. 

The  plaintiffs,  filing  their  complaint,  al- 
leged, in  substance,  that  they  were  holders 
*ind  beneficiaries  of  an  insurance  policy  in 
defendant  company,  and  that,  by  the  terms 
of  the  policy,  the  prepilum  payable  thereon 
should  never  exceed  the  amount  printed  on 
the  policy  for  the  attained  age  of  65  years; 
that  the  holder,  W.  O.  Jones,  having  attained 
and  passed  the  said  age,  the  defendant  com- 
pany had  wrongfully  assessed  against  him, 
and  had  compelled  payment  of  premiums 
largely  in  excess  of  the  amount  demandable 
under  the  contract  and  policy  to  his  damage. 

The  plaintiffs  further  allege  that  W.  O. 
Jones  was  induced  to  enter  Into  said  contract 
by  the  false  and  fraudulent  assurances  on  the 
part  of  defendant's  general  agent,  that  the 
premiums  on  the  policy  would  never  exceed 


the  amount  printed  thereon  for  an  attained 
age  of  65;  the  specific  relief  demanded  being 
set  forth  as  follows: 

"(1)  That  the  said  premiums  be  declared 
excessive,  and  that  an  account  be  taken  of 
all  sums  paid  on  premiums  since  said  plain- 
tiff W.  O.  Jones  attained  the  age  of  65  in  ex- 
cess of  the  rate  prescribed  for  that  age  on 
the  back  of  the  policy,  and  that  the  defend- 
ant be  adjudged  to  pay  the  same  to  the 
plaintiffs,  and  that  it  be  declared  that  all 
future  premiums  shall  conform  to  the  repre- 
sentations and  agreements  as  aforesaid. 

*'(2)  That,  if  this  reasonable  prayer  be  not 
granted,  the  entire  amount  of  the  premiums, 
with  interest  thereon,  be  paid  the  plaintiffs 
by  the  defendant,  and  said  policy  be  rescind- 
ed." 

Denial  was  made  of  these  allegations,  and, 
on  issues  submitted,  the  Jury  rendered  the 
following  verdict: 

"(1)  At  the  times  alleged  In  the  complaint 
was  J.  Sterling  Jones  the  general  agent  of 
the  defendant  company?    Answer.    No. 

"(2)  Did  the  said  J.  Sterling  Jones,  as  the 
general  agent  of  the  defendant  company,  in- 
duce the  plaintiff,  W.  O.  Jones,  by  false  and 
fraudulent  representations,  to  apply  for  in- 
surance in  the  terms  of  the  application,  and 
to  take  out  a  policy  of  insurance  from  the  de- 
fendant company,  as  alleged  in  the  com- 
plaint, upon  an  understanding  and  agree- 
ment, made  at  and  before  the  delivery  of  the 
policy,  that  the  premium  upon  the  said  poli- 
cy should  never  exceed  the  rate  prescribed  in 
a  table  on  the  back  of  the  said  policy  for  the 
age  of  65?    Answer.    No. 

"(3)  Was  tbe  plaintiff  W.  O.  Jones,  by 
reason  of  said  alleged  false  and  fraudulent 
representations  and  agreements,  induced  to 
accept  the  said  policy,  and  pay  the  premiums 
thereon,  and  was  he  thereby  misled  and  pre- 
vented from  examining  and  questioning  the 
terms  of  the  policy  as  so  represented  and 
agreed  at  and  before  the  delivery  of  the  poli- 
cy and  until  he  had  attained  the  age  of  67 
years,  and  until  the  said  premiums  began 
to  exceed  the  rate  prescribed  for  the  age  of 
65?    Answer.    No. 

"(4)  Was  the  said  J.  Sterling  Jones  author- 
ized and  empowered  by  the  defendant  com- 
pany as  its  agent  under  his  contract  with 
the  defendant  to  issue  policies  of  Insurance  or 
to  change  or  alter  the  contents  thereof?  An- 
swer.   No. 

"(5)  If  the  said  J.  Sterling  Jones,  under 
his  contract  with  the  defendant,  was  not  au- 
thorized and  empowered  to  issue  policies  of 
Insurance  or  to  change  or  alter  the  contents 
thereof  at  and  before  the  delivery  of  the 
policy  by  the  defendant  to  the  plaintiff  W. 
O.  Jones,  did  the  plaintiff  Jones  at  or  be- 
fore the  acceptance  of  the  policy  have  notice 
from  the  defendant  or  its  agent  that  the 
ppwers  of  tbe  said  J.  Sterling  Jones  were 
so  limited  that  he  was  not  authorized  to  is- 


*For  otb«r  casM  see  umie  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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sue  policies  of  Insurance  or  to  change  or  to 
alter  the  contents  thereof?  Answer.  No. 

"(6)  Did  the  said  W.  O.  Jones,  after  the 
delivery  and  acceptance  of  the  policy  by 
him,  continue  tu  pay  the  alleged  excessive 
premiums  thereafter  under  protest  of  himself 
or  his  agent,  and  by  reason  of  assurances 
and  promises  of  the  defendant  company 
thropgh  J.  Sterling  Jones,  or  other  agents  of 
the  defendant,  as  alleged  by  the  plaintiff, 
that  the  said  excessive  payments  as  alleged 
would  be  properly  adjusted  so  as  to  conform 
to  the  alleged  representations  and  agree- 
ments as  set  forth  In  the  complaint,  and  did 
the  plaintiff  fall  to  sue  the  defendant  by 
reason  of  such  assurances  and  promises,  and 
at  the  request  of  defendant's  agent  or  agents? 
Answer.  Yes. 

"(7)  Did  the  plalntifT  W.  O.  Jones,  after 
having  an  opportunity  to  learn  the  charac- 
ter, terms,  and  conditions  ef  the  policy,  with- 
out disavowing  Its  terms  and  giving  notice 
of  protest  to  the  defendant  or  Its  agents, 
by  his  acts,  conduct,  dealings  and  negotia- 
tions with  the  defendant,  either  himself  or 
through  and  by  his  agent  ratify,  or  acquiesce 
in  the  terms  of  the  said  policy?  Answer. 
Yes. 

"(8)  How  many  premiums  did  plaintiffs 
pay  under  protest?    Answer.  Two. 

••(9)  Did  plaintiff  W.  O.  Jones  ascertain 
that  the  policy  of  insurance  was  not  in  ac- 
cordance with  the  alleged  representations  of 
J.  Sterling  Jones  more  than  three  years  be- 
fore the  Institution  of  this  action?  Answer. 
Yes. 

"(10)  Did  the  plaintiff  W.  O.  Jones  ascer- 
tain that  the  policy  of  Insurance  was  not 
In  accordance  with  the  alleged  representa- 
tions of  J.  Sterling  Jones  more  than  10 
years  before  the  institution  of  this  action? 
Answer:  No. 

"(11)  Did  plaintiffs  before  the  commence- 
ment of  this  action  demand  of  defendant  a 
reasonable  and  equitable  adjustment  of  the 
matters  In  difference,  or,  upon  refusal,  a  re- 
turn of  the  premiums,  and  was  such  demand 
refused?    Answer.  No. 

"(12)  Did  the  plaintiff's  cause  of  action 
arise  more  than  three  years  before  the  be- 
ginning of  the  suit?    Answer.  No. 

"(13)  Did  the  plaintiff's  cause  of  action 
arise  more  than  10  years  before  the  begin- 
ning of  the  action?   Answer.  No. 

"(14)  Has  defendant  constantly  carried  on 
business  and  maintained  an  agency  In  this 
state.  In  compliance  with  the  laws  of  this 
state  since  the  date  of  the  policy  Issued  to 
plaintiff  August  1,  1887?    Answer.  Yes. 

"(15)  Did  defendant  file  with  the  Secre- 
tary of  State  copies  of  its  charter  and  by- 
laws as  required  by  chapter  62,  p.  107,  Pubi 
Laws  1809,  and  thereupon  become  domesti- 
cated In  this  state?    Answer.  Yes. 

"(1^  What  amount,  together  with  inter- 
est, has  been  paid  on  said  policy  in  excess 
of  the  rate  prescribed  for  the  age  of  65  In 


the  lower  or  second  table  on  the  back  of  said 
policy?    Answer.  $1,754.00  (by  consent). 

"(17)  What  has  been  the  cost  to  the  de- 
fendant of  carrying  the  liability  imposed 
upon  it  by  this  policy  issued  to  the  plaintiff 
since  the  same  was  issued  August  1,  1887,  to 
the  present  time?  Answer.  This  issue  not 
to  be  answered  by  the  Jury." 

And  the  court  below,  being  of  opinion  that, 
according  to  the  admitted  stipulations  of  the 
policy,  the  premiums  could  never  exceed  the 
maximum  rate  for  the  attained  age  of  65 
years,  and  that  all  premiums  paid  in  excess 
of  that  amount  were  illegal,  gave  Judgment 
in  favor  of  plaintiff  for  the  sum  of  $1,754.09, 
the  amount  of  such  excessive  premiums  as 
established  by  the  verdict.  On  appeal  this 
Judgment  was  reversed,  and  for  reasons  as- 
signed in  the  opinion  written  by  the  Chief 
Justice,  as  reported  in  147  N.  C.  540,  61  S.  E. 
388,  it  was  ordered  that,  on  the  verdict  and 
the  admitted  stipulations  of  the  policy,  Judg- 
ment should  be  entered  for  defendant  This 
opinion  having  been  certified  down,  and  the 
defendant  having  moved  for  Judgment  in 
accordance  therewith,  the  plaintiff  resisted 
the  motion,  and  filed  a  petition  In  the  cause, 
alleging  that  under  and  by  virtue  of  an 
agreement  in  the  cause  entered  into  between 
the  parties,  of  date  April  20,  1907,  and  where- 
by the  defendant  had  obtained  a  continuance 
of  the  same,  the  plaintiffs  were  entitled  to 
have  the  rule  or  rules  established  and  de- 
clared in  this  action  by  which  future  assess- 
ments and  dividend  credits  should  be  made. 
It  was  further  urged  that  this  relief  was 
within  the  scope  and  purpose  of  the  original 
action.  The  petition  was  disallowed,  in  so 
far  as  the  same  contemplated  further  litiga- 
tion in  this  cause  between  the  parties,  and 
final  Judgment  given  for  defendant  on  the 
verdict  as  rendered. 

It  was  further  provided  in  ?ald  Judgment 
that  no  forfeiture  of  the  policy  should  be 
declared  by  reason  of  the  nonpayment  of 
any  premiums  on  and  after  April  20,  1907, 
and  the  right  of  the  plaintiffs  to  challenge 
the  validity  and  correctness  of  all  premiums 
or  assessments  or  dividends  since  said  date 
was  secured  and  preserved.  From  the  re- 
fusal of  the  court  to  allow  further  litiga- 
tion between  the  parties  in  the  cause  now 
constituted,  the  plaintiffs  excepted  and  ap- 
pealed. 

Shepherd  &  Shepherd  and  J.  W.  Hinsdale, 
for  appellants.    J.  II.  Pou,  for  appellee. 

HOKB,  J.  The  construction  and  Inter- 
pretation of  this  contract  of  Insurance,  and 
the  effect  of  the  stipulations  therein,  and  al- 
so of  the  verdict  rendered  by  the  Jury,  were 
all  Involved  and  presented  on  the  former  ap- 
peal in  the  cause,  and,  after  full  and  careful 
consideration,  the  court,  being  of  opinion 
with  defendant,  directed  that  Judgment  be 
entered  in  its  favor.  This  opinion  having  been 
certified  down,   it  became  the  duty  of  the 
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Judge  below  to  comply  with  the  order  made, 
and  there  Is  no  error  to  plaintiffs'  prejudice 
in  the  judgment  as  entered.  Dobson  y.  Si- 
monton,  100  N.  0.  56,  6  S.  B.  369;  Calvert  v. 
Peebles,  82  N.  0.  334.  And  we  are  of  opin- 
ion that  there  is  nothing  in  the  scope  of  the 
original  complaint  nor  in  the  agreement  made 
in  the  cause  to  require  or  justify  the  court  in 
opening  up  the  controversy  as  desired  by  the 
plaintiff. 

The  action  was  instituted  and  tried  on  the 
theory  that  the  amount  of  the  premiums  to 
be  assessed  against  the  holder  were  fixed  and 
expressed  at  the  attained  age  of  65  years, 
and  could  in  no  event  ever  exceed  that  sum. 
It  was  further  contended  that,  if  this  were 
not  true,  the  plaintiff  had  been  induced  to  en- 
ter into  the  contract  under  false  and  fraudu- 
lent assurances  that  this  was  its  purport, 
and  judgment  was  demanded  in  the  one  case 
for  all  premiums  wrongfully  collected  in  ex- 
cess of  the  stipulated  amount,  or,  if  this 
was  not  the  correct  interpretation  of  the 
contract  on  its  face,  and  fraud  was  establish- 
ed by  the  verdict,  that  the  contract  relation 
be  severed,  and  all  premiums  collected  should 
be  returned.  Defendant  controverted  both 
positions  taken  by  plaintiffs,  and  claimed, 
further,  that,  if  recovery  was  had  by  plain- 
tiff, the  cost  and  value  of  the  insurance  which 
the  company  had  carried  on  the  life  of  W.  O. 
Jones  should  be  allowed  and  deducted  from 
any  recovery  plaintiff  should  make.  Issues 
were  framed  determinative  of  the  substantial 
issues  arising  on  the  pleadings  as  understood 
by  both  parties,  as  no  objection  to  the  issues 
from  either  appear  In  the  record,  and  the 
jury  have  rendered  a  verdict  againfit  the 
plaintiffs  on  their  allegations  of  fraud,  and 
the  court  has  held  against  their  legal  posi- 
tion as  to  the  force  and  meaning  of  the  stipu- 
lations of  the  contract,  and  the  agreement  re- 
lied upon  by  plaintiffs  was  never  intended  to 
have  the  effect  contended  for  by  the  plain- 
tiffs. This  agreement  was  entered  into  be- 
tween the  parties  in  April,  1907,  on  condition 
that  defendant  should  be  granted  a  continu- 
ance. Its  principal  intent  and  purport  was 
to  relieve  the  plaintiffs  of  the  payment  of 
further  premiums  pending  the  litigation,  and 
to  prevent  the  forfeiture  of  the  policy  by  rea- 
son of  nonpayment  This  effect  has  been  al- 
lowed it  in  the  judgment  as  entered  by  the 
court,  and  the  intimations  in  the  agreement, 
looking  to  a  further  accounting  between  the 
parties,  were  evidently  made  in  view  of  fur- 
ther adjustment  to  be  required  in  case  the 
plaintiffs  should  succeed.  This  was  the  view 
of  the  agreement  entertained  by  the  judge 
below,  the  same  who  presided  at  the  trial 
of  the  cause,  as  indicated  by  the  Judgment 
concerning  it  entered  and  signed  by  him  at 
October  term,  1907,  as  follows :  "Consent  Or- 
der. North  Carolina,  Wake  County.  Superi- 
or Court,  October  Term,  1907.  Jones  et  al. 
V.  Provident  Life  Assurance  Society  of  New 


York.  In  this  case  It  is  agreed  that  if  judg- 
ment be  given  finally  for  plaintiffs,  defendant 
shall  be  entitled  to  credits  on  said  judgment 
for  all  unpaid  premiums,  with  interest  from 
date  when  such  premiums  should  have  been 
paid.  This  order  is  made  in  furtherance  of 
an  agreement  of  counsel  that  premiums  fall- 
ing due  after  February  1st,  1907,  should  not 
be  paid  until  the  final  termination  of  the 
suit,  and  then  at  the  rates  which  the  Court 
should  hold  the  legal  rate  of  premiums.  Nov. 
6,  1907.  B.  F.  Long,  Judge  Presiding."  And 
in  our  opinion  it  cannot  be  maintained  that 
a  collateral  agreement  of  this  character 
should  have  the  force  and  effect  to  change 
the  scope  of  the  action  and  open  up  questions 
which  involve  an  inquiry  into  the  scheme  and 
plan  of  defendant's  organization,  and  an  in- 
vestigation as  to  the  regulation  and  manage- 
ment of  the  internal  affairs  of  the  company. 
Such  a  result  Is  not  witliln  the  scope  of  the 
action  as  originally  constituted  was  never 
contemplated  by  the  parties,  and  Is  not  a 
just  or  correct  interpretation  of  the  agree- 
ment relied  upon. 

There  is  no  error,  and  the  Judgment  below 
win  be  affirmed. 

Affirmed. 


060  N.  C.  820) 
STATE  V.  QUICK. 

(Supreme  Court  of  North  Carolina.     April  1, 
1909.) 

1.  HotficiDB  (I  203^)—EviDBNCE— Dying  Dec- 
laration s-^Condition  OF  Deolabant. 

Deceased  was  shot  about  6  o'clock  p.  m.» 
and  died  at  midnight  His  wife  testified  that  he 
said  he  was  going  to  die  several  times  before  the 
doctor  came,  but  she  was  not  certain  as  to 
whether  these  statements  were  made  before  or 
after  he  told  how  he  was  shot.  Held^  that  his 
statements  as  to  the  shooting  were  properly  ad- 
mitted as  dying  declarations. 

[Ed.   Note.— For.  other   cases,   see   Homicide, 
Cent.  Dig.  |(  430-437;  Dec.  Dig.  S  203.*] 

2.  Witnesses  (f  274*)~<3bo88- Examination. 

A  witness  who  has  testified  as  to  the  char- 
acter of  accused  may  be  asked  on  cross-examina- 
tion, for  the  purpose  of  testing  the  witness'  con- 
ception of  good  character,  ana  not  to  prove  bad 
character  by  affirmative  evidence  of  specific  acts, 
whether  a  person  who  carries  a  concealed  weap- 
on and  drinks  whisky  in  a  barroom  on  Sunday 
is  considered  a  man  of  good  character. 

[E5d.   Note.— -For  other  cases,   see  Witnesses, 
Cent.  Dig.  |S  965,  966;  Dec.  Dig.  S  274.*] 

3.  Cbiminal  Law  (f  1170%*)— Appeai,  and 
Erbobt-Review— Habkless  Ebbob. 

^e  allowance  of  a  question,  on  cross-ex- 
amination of  a  witness  for  the  accused,  which 
is  objectionable  in  form  is  harmless,  where  the 
accused  admits  the  facts  embodied  in  the  ques- 
tion. 
[Ed.  Note.— For  other  cases,  see  Criminal  Iaw, 

Dec.  Dig.  ( inoy^.*] 

4.  Homicide  (§  150*)— Evidence— Bubden  of 
Pboof— Defense. 

Where  an  intentional  killing  with  a  deadly 
weapon  is  shown  or  admitted,  the  law  presumes 
malice,  and  the  crime  is  murder,  unless  the  facts 
justify  the  killing  or  mitigate  it  to  manslaugh- 
ter, and  the  burden  is  on  the  accused  to  estab- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indezds 
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llsh  such  facts  to  the  jary's  satisfaction,  unless 
they  arise  oat  of  the  evidence  against  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  I  275;  Dec  Dig.  S  150.*] 

5.  HoiiioiDB  (I  840*)— Appeal  and  Ebbob— 

HaBMLESS  EBBOB— iNSTBUCnONS. 

Where  an  intentional  killing  with  a  deadly 
weapon  is  admitted,  a  charge  which  erroneous- 
ly submits  to  the  jury  a  view  of  the  case  not 
supported  by  the  evidence,  whereby  they  are 
permitted  to  convict  of  manslaughter,  instead  of 
murder,  if  they  reject  the  plea  of  selr-defense,  is 
error  prejudicial  to  the  state,  and  not  to  the  ac- 
cused, and  does  not  require  a  reversal  of  a  con- 
viction of  the  lesser  degree  of  homicide. 

[E3d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  717;   Dec.  Dig.  §  340.*] 

6.  Homicide  (63*)— Manblaughteb— MuruAii 
Combat. 

If  two  men  fight  upon  a  sudden  quarrel, 
and  one  kills  the  other,  the  chances  being  equal, 
the  crime  is  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  86;   Dec  Dig.  S  63.*] 

7.  Homicide   (|   119*)— Manslaughter— Mu- 
tual Combat. 

If  one  who  enters  a  fight  in  self-defei^se,  and 
without  malice  uses  unnecessary  force  resulting 
in  death,  the  cxume  is  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent,  Dig.  S  172;    Dec  Dig.  S  119.*] 

&.  Homicide  (|  276*)— Tbial— Questions  fob 

JUBY. 

Whether  one  used  .unnecessary  force  in  kill- 
ing another  in  self-defense  is  a  question  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent,  Dig.  5  569;   Dec  Dig.  S  276.*] 

9.  Criminal  Law  (§  1172*)— Appeal  and  Eb- 

BOB— HABMLESS  &BOB. 

The  reading  of  extracts  from  opinions  of 
the  Supreme  Court  as  a  part  of  the  charge  in  a 
criminal  case  is  unwise,  but  is  not  ground  for 
reversal,  where  it  appears  that  the  extracts  are 
of  a  very  general  character,  and  could  not  pos- 
sibly have  misled  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  S  1172.*] 

Appeal  from  Superior  Court,  Richmond 
County ;  Long,  Judge. 

Cary  Quick  was  convicted  of  manslaughter, 
and  he  appeals.    Affirmed. 

Morrison  &  Whltlock,  A.  S.  Dockery,  John 
P.  Cameron,  and  W.  M.  Kelly,  for  appellant 
Attorney  General  Bickett,  for  the  State. 

BROWN,  J.  The  defendant  was  tried  for 
murder  In  the  second  degree  and  convicted 
of  manslaughter.  It  appears  from  the  evi- 
dence set  out  In  the  record  that  this  defend- 
ant, with  Lone  Knight,  Ebb  Quick,  and  Laud- 
er Quick,  had  an  altercation  with  Jule  Combs, 
at  the  latter's  saloon  In  Richmond  county, 
over  the  price  of  a  pint  of  gin.  There  were 
several  pistol  shots  fired,  and  Combs  waB 
wounded  and  In  consequence  thereof  died. 

1.  The  defendant  excepts  to  the  ruling  of 
the  court  below  admitting  the  dying  dedara- 
tlons  of  the  deceased.  There  can  be  no  question 
that  the  declarations  are  pertinent  and  materi- 
al, as  they  tend  to  prove  that  all  the  defend- 
ants were  participants  In  an  unjustifiable  as- 
sault upon  the  deceased  at  the  time  he  was 


shot  The  wife  of  the  deceased  testified  con- 
cerning her  husband's  condition:  "He  was 
weak,  and  continued  to  grow  weaker.  He  could 
not  help  himself  at  all.  He  remained  In  bed  aft- 
er being  brought  home  until  he  died.  He  said 
that  he  was  going  to  die — about  the  first  word 
he  said  after  he  came  home.  He  said  this  sev- 
eral times.  There  was  nothing  said  by  him 
about  his  getting  well  during  this  time.*'  On 
cross-examination  witness  stated  that  her 
husband  "said  he  was  going  to  die  soon  after 
he  got  there ;  said  he  could  not  live.  About 
two  hours  after  he  got  there,  the  doctor 
came.  He  said  he  was  going  to  die  before 
the  doctor  came.  After  the  doctor  came,  he 
did  not  say  anything  about  dying,  because 
the  doctor  gave  him  something  to  put  him 
to  sleep;  cannot  be  certain  whether  he  told 
how  he  was  shot  before  or  after  he  told  he 
was  going  to  die."  The  deceased  was  shot 
about  6  or  7  o'clock  p.  m.,  on  Sunday  No- 
vember 11,  1906,  and  died  at  12  o'clock  that 
night.  Under  our  precedents  we  think  It 
was  proper  to  admit  the  declarations  of  the 
deceased  as  dying  declarations.  State  v. 
Pearce,  46  N.  C.  251;  State  v.  Whltt,  113  N. 
C.  716,  18  S.  E.  715. 

2.  Witness  Adams  for  defendant  testified 
that  his  general  character  Is  good.  On  cross- 
examination  by  the  solicitor  the  court  per- 
mitted the  following  question:  "Witness  Is 
asked  if  he  thinks  that  a  man  who  would 
visit  a  barroom  on  Sunday  afternoon,  carry- 
ing concealed  on  his  person  a  pistol,  and 
remain  at  the  barroom  drinking  whisky,  etc., 
would  entitle  such  a  person  to  be  considered 
a  man  of  good  character."  We  see  no  objec- 
tion to  the  question.  The  evident  purpose 
was  to  test  the  witness'  conception  of  what 
constituted  good  character  and  not  to  prove 
a  bad  character  by  affirmative  evidence  of 
specific  acts.  Assuming  that  it  was  objec- 
tionable in  form.  It  was  harmless,  as  the  de- 
fendant had  already  testified  as  a  witness  In 
his  own  behalf,  and  admitted  the  very  facts 
embodied  In  the  inquiry. 

3.  The  defendant  excepts  to  the  instruc- 
tions of  the  court  placing  the  burden  of  proof 
upon  the  defendant  to  justify  the  killing  of 
the  deceased,  contending  that  the  hurden  of 
the  Issue  never  shifts  from  the  state  to  satis- 
fy the  jury,  beyond  a  reasonable  doubt,  upon 
the  entire  evidence  in  the  case,  of  the  de- 
fendant's guilt.  For  this  position  the  learn- 
ed counsel  cite  Stewart  v.  Carpet  Co.,  138  N. 
C.  60,  50  S.  E.  562,  and  Board  Education  v. 
Makeley,  139  N.  C.  31,  51  S.  E.  784,  and  In- 
sist that  the  rule  upheld  In  those  cases  Is  ap- 
plicable here.  We  do  not  think  those  prece- 
dents have  any  application  In  an  indictment 
for  homicide.  The  position  of  counsel  Is 
one  of  the  propositions  laid  down  by  Judge 
Wilde  In  his  dissenting  opinion  In  the  well- 
known  case  of  Commonwealth  v.  York,  9 
Mete.  93,  43  Am.  Dec.  373,  and  was  taken  by 
counsel  before  this  court,  In  State  v.  Willis, 


*For  oth«r  cases  see  lanie  topio  and  lection  NUMBER  In  ]>ec.  ft  Am.  Digs.  1807  to  dats,  ft  Reporter  Indexes 
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63  N.  C.  26.  But  the  proposition  was  repu- 
diated in  that  case,  and  the  doctrine  reiter- 
ated that  In  all  indictments  for  homicide, 
where  the  intentional  killing  Is  established, 
or  admitted,  the  law  presumes  malice  from 
the  use  of  a  deadly  weapon,  and  the  defend- 
ant is  guilty  of  murder  (now  in  second  de- 
gree), unless  he  can  satisfy  the  jury  of  the 
truth  of  facts  which  justify  his  act  or  miti- 
gate it  to  manslaughter.  The  burden  is  on 
the  defendant  to  establish  such  facts  to.  the 
satisfaction  of  the  jury,  unless  they  arise  out 
of  the  evidence  against  him.  This  rule  has 
been  uniformly  adhered  to  by  this  court  in 
Indictments  for  homicide,  and  it  was  reiterat- 
ed in  the  recent  case  of  State  v.  Worley,  141 
N.  C.  764,  53  S.  K  128,  where  the  cases  are  cit- 
ed. The  defendant,  Gary  Quick,  was  examined 
in  his  own  behalf,  and  not  only  admits  the 
intentional  killing,  averring  that  he  did  it  in 
self-defense,  but  states  that  he  fired  at  the 
deceased  four  times.  His  honor's  ruling  was 
in  accord  with  the  unvarying  precedents  in 
this  state,  which  have  ever  followed  the  com- 
mon law.  1  East,  P.  C  279.  The  exception 
cannot  be  sustained. 

4.  The  defendant  contends  that  the  court 
erred  in  instructing  the  jury  **that,  if  the 
jury  found  there  was  a  mutual  affray  be- 
tween deceased  and  Gary,  into  which  they 
both  willingly  entered,  and  during  the  prog- 
ress of  the  fight  Gary  shot  and  killed  de- 
ceased in  the  transport  of  passion  aroused 
by  the  fight,  but  without  malice,  it  would  be 
no  more  than  manslaughter ;  but,  if  Gary  had 
satisfied  the  jury  that  he  was  without  fiiult 
in  entering  the  fight,  and  that  he  fired  the 
fatal  shot  in  self-defense  agreeably  to  the 
principles  governing  this  defense  set  out  here- 
after to  acquit  him."  We  see  nothing  in  this 
instruction  of  which  the  defendant  can  rea- 
sonably complain.  The  charge  of  the  court 
is  very  full,  and  presented  clearly  and  fair- 
ly to  the  Jury  the  defendant's  plea  of  self- 
defense  and  the  evidence  in  support  of  it 
Suppose  the  court  erroneously  submitted  to 
the  jury  a  view  of  the  case  not  supported  by 
evidence,  whereby  the  jury  were  permitted, 
if  they  saw  fit,  to  convict  of  manslaughter  in- 
stead of  murder,  what  right  has  the  defend- 
ant to  complain?  It  is  an  error  prejudicial 
to  the  state,  and  not  to  him.  His  plea  of 
self-defense  had  been  fully  and  fairly  pre- 
sented to  the  jury,  and  rejected  by  them  as 
untrue.  What  then  was  the  duty  of  the  jury. 
If  there  was  no  evidence  of  manslaughter? 
Clearly  under  the  law  they  should  have  con- 
victed the  defendant  of  murder  ih  the  second 
degree.  How  then  can  the  defendant,  his 
plea  of  self-defense  having  been  wholly  dis- 
carded by  the  jury,  and  the  burden  being 
upon  him  to  reduce  the  offense  to  something 
less  than  murder  in  the  second  degree,  rea- 
sonably complain  of  a  charge,  however  erro- 
neous in  that  respect,  which  permitted  the 
jury  to  convict  of  a  lessor  degree  of  homi- 
cide? The  appellant  in  all  cases,  civil  as 
well  as  criminal,  is  not  only  required  to  show 


error,  but  that  he  was  injured  by  it  The  de- 
duction seems  to  us  to  be  founded  in  the 
very  logic  of  the  law  that  evidence  which  is 
amply  sufBcient  to  support  a  conviction  of 
murder  must,  of  necessity,  be  sufficient  to 
sustain  a  conviction  of  manslaughter.  But 
independent  of  that,  there  are  phases  of  the 
evidence  which  warranted  a  verdict  for  man- 
slaughter, and  not  for  murder,  and  therefore 
his  honoris  charge  is  unobjectionable. 

There  is  evidence  tending  to  prove  that  the 
quarrel  was  a  "drunken  brawl,"  started  sud- 
denly by  an  altercation  over  some  gin ;  that 
the  deceased  whipped  out  liis  pistol  and  shot 
at  defendant  about  the  same  time  if  not  a 
little  sooner  than  defendant  shot  at  him; 
that  the  parties  fought  willingly,  suddenly, 
and  upon  equal  terms.  This  brings  the  case 
within  those  precedents  which  hold  that  if 
two  men  fight  upon  a  sudden  quarrel,  and 
one  kills  the  other,  the  chances  being  equal, 
this  constitutes  manslaughter.  State  v.  Mas- 
sage, 65  N.  C.  480;  State  v.  Hildreth,  31  N. 
G.  420.  51  Am.  Dec.  364;  State  v.  Brlttaln, 
89  N.  G.  481 ;  State  y.  Ellick,  60  N.  G.  456,  86 
Am.  Dec.  442.  Killing,  the  result  of  passion 
produced  by  fight,  is  manslaughter.  State  v. 
Miller,  112  N.  C.  878,  17  S.  E.  167;  State  v. 
Grane,  95  N.  C.  619.  It  is  further  held  that 
if  a  pej-son  upon  whom  an  assault  is  made 
with  violence  resent  it  immediately  by  kill- 
ing the  aggressor,  and  act  therein  in  heat  of 
blood,  and  not  exclusively  in  his  own  defense, 
it  is  manslaughter.  State  v.  Tuckett,  8  N.  C. 
210;  State  v.  Roberts,  8  N.  G.  350,  9  Am.  Dec 
643;  State  v.  Smith,  77  N.  G.  488;  State  v. 
Barnwell,  80  N.  G.  466.  There  are  phases  of 
the  evidence  and  reasonable  inferences  which 
may  be  drawn  from  it  which  support  this 
theory.  Again  there  is  evidence  tending  to 
prove  that  while  the  defendant  may  have  en- 
tered the  affray  unwillingly,  and  have  fired 
at  first  in  self-defense,  yet  he  continued  to 
fire,  as  Is  contended,  unnecessarily.  The  de- 
fendant himself  admits  that  he  was  the  only 
person  who  shot  deceased,  and  that  he  fired 
four  times  at  him.  There  are  circumstances 
in  evidence  which  surround  the  occurrence 
from  which  it  may  be  fairly  inferred  that  the 
defendant's  repeated  firing  was  unnecessary, 
and  possibly  further  wounded  the  deceased 
after  the  latter  had  ceaseil  to  fire  and  was 
disabled.  It  is  well  settied  that  if  the  de- 
fendant entered  the  fight  in  self-defense,  and 
without  malice  used  unnecessary  fotce,  which 
resulted  in  death,  it  is  manslaughter,  and 
that  the  question  of  excessive  force  is  one 
peculiarly  for  the  jury. 

5.  The  defendant  excepts  because  the  judge 
read  to  the  jury  lengthy  extracts  from  opin- 
ions delivered  by  this  court  in  certain  cases. 
We  doubt  the  wisdom  of  such  practice,  as  the 
language  and  reasoning  of  an  opinion  is  gen- 
erally based  upon  the  facts  of  that  particular 
case,  and.  the'  facts  may  differ,  but  we  are 
unable  to  see  that  any  appreciable  harm  was 
done  to  the  defendant  by  the  extracts  re:id 
ns  a  part  of  his  honor's  charge  in  this  case- 
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as  they  were  of  a  very  general  character. 
The  plea  of  self-defense,  and  the  evidence 
In  support  of  It,  was  put  before  the  jwry-  by 
the  court  with  such  clearness  that  the  jury 
could  not  possibly  have  been  misled  by  any 
of  the  extracts  read  to  them.  The  Jury  hav- 
ing repudiated  the  defendant's  plea  of  self- 
defense,  he  is  fortunate,  upon  the  evidence 
adduced,  that  he  escaped  with  a  .conviction 
for  manslaughter  only. 

Upon  a  review  of  the  entire  record  we  find 
no  error. 

WALKER,  J.  (concurring  in  result).  My 
assent  to  the  conclusion  reached  by  the  court 
in  this  case  is  based  upon  the  opinion,  which 
I  entertain,  that  there  is  some  eyldence  of 
manslaughter.  I  cannot  concur  in  the  view 
taken  by  the  court  in  its  opinion  that  a  de- 
fendant in  a  criminal  action  can,  under  any 
circumstances,  be  convicted  of,  and  punish- 
ed for,  an  offense,  where  there  is  no  evidence 
to  support  the  verdict,  even  though  the  of- 
fense of  which  he  is  convicted  may  be  em- 
braced by  the  general  charge  in  the  Indict- 
ment, and  may  therefore  be  considered  by 
the  jury  where  there  is  evidence  that  will 
sustain  a  conviction.  It  Is  said  that  if  the 
jury  rejects  the  defendant's  plea  of  self-de- 
fense, they  should  convict  him  of  murder  in 
the  second  degree,  if  there  is  no  evidence  of 
nuinslaughter.  Conceding  this  to  be  true,  pro- 
vided the  jury  have  repudiated  the  plea  of 
self-defense,  as  unsupported  by  evidence,  why 
is  it  not  equally  true  that,  as  we  know  the 
jury  have  acquitted  the  defendant  of  mur- 
der, either  in  the  first  or  the  second  degree, 
they  should  have  acquitted  him  entirely,  if 
there  had  been  no  evidence  of  manslaughter. 
The  conclusion  that  th^  should  thus  have  ac- 
quitted him  is  indeed  sustained  by  the  better 
reason,  for  they  have  actually  and  certainly 
acquitted  him  of  murder  in  any  degree,  and 
their  refusal  to  acquit  altogether  may  have 
been  caused  by  the  erroneous  instruction  of 
the  court  as  to  manslaughter.  Can  it  be  that, 
if  there  is  no  evidence  of  the  offense,  for 
which  the  defendant  has  been  convicted,  the 
verdict  can  be  justified  because  he  could  have 
been  convicted  of  a  higher  offense,  and  the 
Jury  has  merely  failed  to  acquit  him?  In  a 
prosecution  for  a  homicide,  where  the  jury 
acquit  of  murder,  there  are  only  two  other 
verdicts  they  can  render,  namely,  guilty  of 
manslaughter,  or  not  guilty.  If  there  is  no 
evidence  of  manslaughter,  is  It  not  more  ac- 
curate to  say  that  they  should  acquit,  or  Is 
there  a  rule  of  law  that  they  may  convict  or 
manslaughter,  even  though  there  is  no  evi- 
dence of  that  offense,  having  been  commit- 
ted, merely  because  they  could'  have  con- 
victed of  the  higher  felony?  I  do  not  think 
so,  and  for  this  reason  I  am  unable  to  con- 
cur in  all  that  is  said  in  the  opinion  of  the 
court.  I  think  that  a  conviction  must  be 
founded,  not  alone  upon  the  charge  preferred 


in  the  Indictment,  but  upon  some  evidence 
sufficient  in  law  to  establish  it 

CONNOR,  J.,  concurs. 


HARDY  et  al.  v. 


(150  N.  C.  385) 
WARD. 


(Supreme  Court  of  North   Caroliua.     April   1, 
1909.) 

1.  Vendor  and  Pubcuaseb  (§  18*)— Options— 
Natubk. 

An  option  to  sell  land  is  a  mere  proposition 
by  the  owner  to  sell,  which,  until  accepted,  is 
unilateral. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  23 ;  Dec.  Dig.  |  18.*] 

2.  Contracts    (§     169*)--CoNSTBtJCTiON— Elx- 

TRINSIC  ClBCUMSTANCES. 

In  construing  a  contract,  if  the  language  of 
the  contract  does  not  clearly  express  the  .inten* 
tion  of  the  parties,  the  character  of  the  subject- 
matter  and  the  circumstances  surrounding  the 
transaction  must  be  considered  in  determining 
their  intention. 

[EW.   Note.— For  other   cases,   see   Contracts, 
Cent.  Dig.  $  752;    Dec.  Dig.  |  109.*] 

3.  Contracts  (§  155*)  —  Construction  — 
Against  Party  Drawing  Contract. 

Where  the  language  of  a  contract,  ziven 
without  consideration,  was  on  a  printed  form, 
and  its  meaning  was  doubtful,  it  should  be  con- 
strued most  strongly  against  the  party  who  fur- 
nished the  printed  form  and  drew  the  contract. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  736;   Dec.  Dig.  |  155.*] 

4.  Logs  and  Logging  ((  3*)— Construction 
OF  Contracts  —  Conditions  —  Tender  of 
Deeds. 

Where  the  owner  of  standing  timber  gave 
an  option,  without  consideration,  to  sell  the  tim- 
ber within  30  days,  the  owner  to  at  once  prepare 
and  execute  deeds  therefor  when  the  purchaser 
signified  his  intention  to  exercise  the  option,  the 
owner  was  bound  to  prepare  and  tender  the 
deeds  after  notice  by  the  purchaser  that  he  ac- 
cepted the  option. 

[Ed.  Note.— For  other  cases,  see  Liogs  and  Log- 
ging, Cent  Dig.  §|  9,  10 ;  Dec.  Dig.  §  8.*] 

5.  Specific  Performance  (§  121*)— Aotionb 
— E  VI  dencb— Sufficiency. 

In  an  action  to  enforce  specific  performance 
of  a  contract  to  sell  standing  timber,  by  which 
the  owner  was  to  immediately  prepare  and  ten- 
der the  deeds  upon  the  acceptance  of  the  option, 
evidence  held  to  show  that  the  parties  subse- 
quently modified  the  contract  so  as  to  require 
tne  purchaser  to  prepare  the  deeds. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |  394;  Dec.  Dig.  §  121.*] 

6.  Principal  and  Agent  (§  23*)— Authoritt 
—Evidence. 

In  an  action  for  specific  performance  of  an 
option  contract  to  sell  standing  timber,  evidence 
held  to  show  that  the  person  who  undertooii  to 
prepare  the  deeds  was  acting  for  the  purchaser, 
and  not  for  the  owner,  in  doing  so. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §  41 ;   Dec  Dig.  §  23.*] 

7.  Contracts  (§  248*)— Modification— Ques- 
tion FOR  Jury. 

Whether  a  contract  was  modified  by  letters 
was  for  the  court  to  determine,  the  letters  con- 
taining all  the  evidence  of  the  alleged  modifica- 
tiou. 

[Ed.    Note.— For   other  ca^es,   see  Contracts. 
Cent.  Dia:.  §  1140;    Dec.  Dig.  §  248.*J 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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8.  Ai^PBAZ.  AWD   Ebbob   (§  1062*^— H- 

RBBOB— SUBlflSSION   OF  ISSUES. 

Error  in  submitting  to  the  juiy  the  ques- 
tion whether  a  contract  was  modified  by  certain 
letters  was  not  prejudicial,  where  the  jury  cor- 
rectly decided  the  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  4215,  4216;  Dec.  Dig.  S 
1062.*] 

0.  CJONTBACTS    (§    299*)— Pebfobmancb^— TncB 

—Stbict  Pebfobhamce. 

If  the  parties  to  a  contract  agree  upon  the 
time  of  performance,  in  the  absence  of  waiver  or 
those  providential  interventions  which  excuse 
strict  performance,  the  courts  will  not  relieve 
the  parties  from  performance  as  agreed. 

[Ed.  Note.-— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  13«8;   Dec.  Dig.  §  299.*] 

10.  VENDOB  and  PlTBCHASEB  (§  78*)— CON- 
BTBUCTION     OF     CONTRACT— TiMB      OF     PAT- 

HENT— Time  as  Qssence. 

The  equitable  doctrine  that  time  is  not  of 
the  essence  of  executory  contracts  for  the  sale  of 
land  does  not  apply  where,  from  the  nature  of 
the  propert^r  or  the  surrounding  circumstances, 
it  would  be  inequitable  to  interfere  with  the  con- 
tract as  made,  and  would  defeat  the  intention  of 
the  parties,  as  where  the  subject-matter  of  the 
contract  is  fluctuating  in  value  and  the  vendee 
does  not  take  possession. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {§  121,  125;  Dec.  Dig. 
<  7&*] 

11.  LoQs  AND  Logging  (f  3*)— Sale  of  Stand- 
ing Timber— TiifE  of  performance. 

Where  one  engaged  in  purchasing  options 
on  standing  timber  took,  without  consideration, 
an  option  to  purchase  timber  within  30  days,  by 
the  terms  of  which  he  was  to  pay  part  of  the 

{)rice  upon  deliverv  of  the  deeds  and  the  rest  in 
nstallments,  the  deeds  to  be  executed  when  the 
option  was  accepted,  time  was  of  the  essence  of 
the  agreement,  and  the  purchaser  was  bound  to 
tender  the  cash  payment  and  notes  upon  deliv- 
ery of  the  deed,  and,  even  in  absence  of  any  spe- 
cific provision  as  to  payment,  the  price  would 
have  to  be  tendered  within  the  30  days. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  9,  10;  Dec.  Dig.  §  3.*] 

12.  Specific  Performance  (S  13*)— Contbacts 
Enfobceable— Pebfobmangb  Impossible— 
Pabting  with  Title. 

A  contract  for  the  purchase  of  standing 
timber  could  not  be  specifically  enforced  by  the 
purchaser,  where  the  owner  had  parted  with 
title  before  suit  was  brought 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §  31 ;  Dec.  IMg.  §  13.*] 

13.  Specific  Pebfobmancb  (§  128*)— Time  as 
Essence  of  Contract— Recovert  of  Dam- 
ages. 

Where  time  was  of  the  essence  of  an  option 
contract  to  purchase  standing  timber,  the  pur- 
chaser must  show  strict  performance  with  the 
terms  of  the  contract  as  to  time  of  payment,  in 
order  to  recover  damages  for  failure  to  convey, 
in  an  action  for  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  (  414 ;   Dec.  Dig.  S  128.*] 

14.  Specific  Performance  (§  57*)— Option 
Contracts  —  Ambiguity  —  Intent  —  Con- 
sideration. 

An  option  contract  to  sell  standing  timber 
will  not  be  specifically  enforced  unless  it  is  un- 
ambiguous, understood  by  the  parties,  and  based 
upon  a  valuable  consideration. 

[E3d.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f  178;  Dec  Dig.  §  57.*] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Ward,  Jndge. 


Action  by  Caldwell  Hardy,  trustee,  and 
others,  against  Maury  Ward,  to  compel  spe- 
cific performance  of  a  timber  contract  From 
a  judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

On  December  22,  1905,  defendant  executed 
and  delivered  to  plaintiff,  trustee  for  the 
Carolina  Timber  Company,  a  paper  writing 
whereby,  in  consideration  of  $1,  he  sold  the 
company  "the  right  or  option  of  purchasing 
from  said  party  of  the  first  part  at  any  time 
within  thirty  days  from  the  date  of  this 
agreement  in  fee  simple  and  with  general 
warranty,  at  the  price  hereinafter  named, 
all  the  pine  timber,  ten  Inches  In  diameter. 
*  *  *  If  the  said  company,  its  assigns  or 
successors,  shall  avail  themselves  of  this  op- 
tion and  purchase  said  timber  hereunder, 
then  when  they  shall  have  so  signified  their 
intention  of  doing,  the  said  party  of  the  first 
part  shall,  at  once,  make,  execute  and  ac- 
knowledge a  good  and  sufficient  deed  with 
warranty  to  the  said  company,  its  assigns 
or  successors  upon  compliance,  by  them,  with 
the  terms  of  sale  as  above  prescribed,'*  etc 
The  price  to  be  paid  for  the  timber  was  $7,- 
500,  of  which  $2,500  was  to  be  paid  ''cash 
upon  delivery  of  deed,"  the  balance  in  five 
annual  Instalments  of  $1,000  each,  carrying 
interest  from  date.  The  contract  contained 
provisions  in  regard  to  the  time  within  which 
the  timber  was  to  be  cut,  not  material  to  the 
decision  of  this  appeal.  The  contract  was 
signed  by  defendant,  duly  proven,  and  re- 
gistered. 

On  January  9,  1906,  the  plaintiiTs  repre- 
sentative addressed  to  defendant  the  follow- 
ing letter:  "This  is  to  notify  you  that  my 
company  will  exercise  your  option  and  I 
will  be  glad  if  you  will  assist  Mr.  Beasley  in 
making  up  the  deed.  I  talked  to  him  over 
the  phone  today  and  told  him  to  push  your 
matter  through  at  once.  I  am  writing  to  Mr. 
Beasley,  telling  him  to  call  on  you  to  help 
him  on  your  deed."  Mr.  Beasley  was  plain- 
tiff's attorney. 

On  January  8,  1906,  he  wrote  defendant: 
"I  have  been  employed  by  the  Carolina  Tim- 
ber Co.  to  trace  your  title  and  will  thank 
you  for  any  information  as  to  books  and 
pages  where  your  deeds  are  recorded.  You 
can  look  over  your  papers'  and  It  will  save  me 
lots  of  time."  Defendant  sent  Mr.  Beasley, 
"as  per  request,"  a  list  of  deeds,  dates,  pages, 
and  books  of  registration,  etc.,  covering  the 
lands  included  in  the  option.  At  the  con- 
clusion of  the  list  he  writes  in  regard  to  two 
tracts  that  he  "can  couple  them  without  sur- 
vey," saying:  "Write  me  if  you  wish  this 
done  to  facilitate  writing  deed.  The  only  com- 
plications in  title  are  on  the  Ira  Robinson 
tract  and  J.  C  Mills  tract  This  is  not  to 
conflict  with  closing  option.  I  am  to  give 
security  to  indemnify  the  company  in  case 
of  any  legal  restraint  Draw  satisfactory 
papers  for  me  to  sign  for  that  purpose."  This 
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letter  la  withoat  date.  On  January  12,  1906, 
Mr.  Beasley  wrote  defendant  asking  Informa- 
tion in  regard  to  title  to  seyeral  tracts,  and 
defendant  answered  the  letter  January  15th, 
saying :  ''I  expect  to  straighten  up  the  titles 
as  opportunity  affords,  but  wished  to  do  so 
at  suitable  times.  Draw  such  paper  as  is 
satisfactory  to  your  company,  and  do  not 
make  it  unreasonable,  we  wish  them  to  hare 
what  they  buy.  ♦  ♦  ♦  Hope  you  will  be 
able  to  get  papers  ready  soon.*'  Mr.  Beasley 
wrote  defendant  January  18th,  and  again  on 
January  20th.  In  the  last  letter  he  said: 
"The  Carolina  Timber  Co.  requests  me  to 
write  you  that  they  will  take  your  timber 
according  to  option  as  soon  as  you  can  fur- 
nish them  a  fee  simple  title  to  the  same." 
On  January  26,  1906,  Mr.  Beasley  wrote  de- 
fendant: The  Carolina  Timber  Co.  is  ready 
to  pay  you  according  to  agreement  and  we 
are  still  standing  by  what  we  promised  to  do 
and  we  know  you  will  do  likewise.  The  mon- 
ey and  notes  are  ready  for  you." 

Defendant  sold  the  timber  to  another  pur- 
chaser January  23,  1906,  for  $10,000.  The 
plaintiff  tendered  money  January  30th,  and 
notes  bearing  date  January  26th.  Plaintiff 
sues  for  specific  performance,  and,  if  that 
cannot  be  had,  for  damages.  Plaintiff  ex- 
cepted to  the  admission  of  the  letters  from 
Beasley  to  defendant 

His  honor  submitted  the  following  issues 
to  the  jury: 

*'(1)  Did  the  defendant  enter  into  an  agree- 
ment with  the  plaintiff  of  date  December  22, 
1905,  as  alleged  in  complaint? 

"(2)  Did  the  plaintiff  signify  their  inten- 
tion of  availing  themselyes  of  the  purchase 
under  their  option,  and  accept  the  terms 
thereof,  during  the  30  days  mentioned  there- 
in? 

"(2^)  Did  plaintiff  make  an  offer  to  ac- 
cept the  option  of  December,  1905,  as  modi- 
fled  by  the  letter  of  Meyers  dated  January 
9,  1906»  and  introduced  in  evidence,  and,  if 
so,  did  the  defendant  accept  the  modification 
made  by  said  letter? 

"(3)  Were  the  plaintiffs  wUling  and  able 
to  perform  their  part  of  the  said  contract 
after  accepting  terms  of  same  prior  to  the 
23d  of  January,  1906? 

"(4)  Has  the  defendant  wrongfully  broken 
the  said  contract  and  refused  to  execute 
deed  thereunder  as  alleged  in  the  complaint? 

"(5)  What  damages,  if  any,  are  plaintiffs 
entitled  to  recover  of  the  defendant? 

"(Q  Did  the  plaintiff  tender  purchase 
price  before  the  expiration  of  30  days? 

'*f7)  Did  the  defendant  tender  deed  before 
the  expiration  of  30  days?" 

By  consent,  the  sixth  and  seventh  Issues 
were  answered  "No."  Plaintiff  requested 
his  honor  to  instruct  the  jury  that,  if  they 
believed  the  evidence,  they  would  answer  the 
second  issue  "Yes."  This  was  refused,  and 
plaintiff  excepted.  The  same  request  was 
made  as  to  the  third  and  fourth  issues,  which 
was  refused,  and  plaintiff  excepted.    Plain- 


tiff excepted  to  the  submission  of  the  issue 
numbered  2^.  The  court,  by  consent,  an- 
swered the  first  Issue  "Yes,"  and  instructed 
the  jury  that  the  burden  of  proof  was  on  the 
plaintiff  to  establish  the  aflirmation  of  the 
second  issue,  and  that,  if  they  had  satisfied 
them  that  they  accepted  the  terms  of  the  con- 
tract within  30  days,  to  answer  the  issue 
"Yes."  The  jury  answered  the  issue  "No." 
On  the  issue  numbered  2^  his  honor  instruct- 
ed the  jury  that,  if  they  were  satisfied  that 
plaintiff  agreed  that  Beasley  was  to  write 
the  deed  and  plaintiff  (defendant)  consented 
to  It,  they  would  answer  the  issue  "Yes," 
otherwise  they  would  answer  it  "No."  "If 
you  find  from  the  greater  weight  of  the  evi- 
dence that  such  acceptance  as  was  made  by 
the  plaintiff  was  contained  in  the  letter  of 
Meyers  dated  January  9,  1906,  and  that  de- 
fendant accepted  the  modifications  contained 
in  said  letter  and  acted  upon  by  them,  you 
should  answer  the  issue  *Yes.'"  Plaintiff 
excepted.  His  honor  instructed  the  jury  that, 
If  they  answered  the  third  issue  "No,"  they 
should  answer  the  fourth  issue  "No,"  and 
the  fifth  issue  "Nothing."  To  this  instruc- 
tion plaintiff  excepted.  The  jury  answered 
the  third  and  fourth  issues  "No,"  and  the 
fifth  issue  "Nothing." 

His  honor  rendered  judgment  for  the  de- 
fendant upon  the  verdicts,  to  which  plaintiff 
excepted  and  appealed. 

J.  O.  Carr,  for  appellants.  Simmons,  Ward 
&  Allen,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  Eliminating  immaterial  matter,  the 
verdict  of  the  jury,  read  in  the  light  of  the 
pleadings  and  the  evidence,  discloses  this 
case :  Defendant  on  December  22,  1905,  gave 
to  plaintiff  the  right,  or  option,  of  purchasing 
at  any  time  within  30  days  "from  the  date 
of  the  agreement"  the  timber  described  In  the 
contract,  with  the  provision  that,  if  the  plain- 
tiff should  avail  itself  of  the  option  "and 
purchase  the  timber"  thereunder  and  should 
so  signify  its  Intention,  the  defendant  should 
"at  once  make,  execute  and  acknowledge"  a 
deed  for  the  timber  and  deliver  the  same  to 
the  plaintiff  "upon  compliance  by  it  with  the 
terms  of  sale";  that  is,  paying  $2,500  cash, 
and  executing  its  notes  for  $5,000,  payable  in 
five  annual  installments.  On  January  9, 1906, 
plaintiff  signified  its  acceptance  of  the  op- 
tion by  writing  the  letter  of  that  date  set 
out  in  the  record.  Subsequent  to  th^  receipt 
of  that  letter  the  correspondence  between  Mr. 
Beasley,  plaintifTs  attorney,  and  the  defend- 
ant took  place,  concluding  with  the  letter  of 
January  20,  1906,  and  the  sale  of  the  timber 
by  defendant  January  23,  1906,  to  a  third 
party.  It  is  conceded  that  no  deed  was  at 
any  time  tendered  by  defendant,  and  no  mon- 
ey was  tendered  by  plaintiff  until  January 
30,  1906.  PlaintifTs  exceptions  to  the  refus- 
al of  his  honor  to  give  the  instructions  ask- 
ed and  to  the  instructions  given  present  the 
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questions,  the  solution  of  vrhlch  are  decisive 
of  the  appeal.  Was  the  plaintiff  required, 
by  the  terms  of  the  option,  to  tender  the 
money  and  notes  within  30  days?  Did  the 
letter  of  January  9th  modify  the  terms  of  the 
option  and  put  upon  plaintiff  the  duty  of  pre- 
paring the  de^s  for  defendant  to  execute, 
and  thereby  relieve  him  of  the  obligation  im- 
posed by  the  contract  to  "at  once  make,  ex- 
ecute and  acknowledge"  the  deeds  when 
plaintiff  should  signify  its  acceptance  of  the 
option? 

The  learned  counsel  for  plaintiff  Insists 
that,  by  a  proper  construction  of  the  paper 
writing,  the  "right  or  option"  given  plaintiff 
was  to  signify  its  purpose  to  buy  within  30 
days ;  that  is,  to  enter  into  a  contract  of  pur- 
chase for  the  land,  as  distinguished  from  a 
completed  purchase,  within  the  time  named; 
that  when,  at  any  time  within  the  30  days, 
plaintiff  signified  its  acceptance  of  the  op- 
tion, the  relation  of  vendor  and  vendee  was 
created,  no  time  being  fixed  within  which  the 
money  was  to  be  paid  and  the  deed  executed; 
that,  in  this  condition  of  the  transaction, 
both  parties  were  allowed  a  reasonable  time 
to  complete  the  trade.  It  is  true  that  an  op- 
tion is  a  mere  proposition  on  the  part  of  the 
owner  of  the  land  to  sell,  and,  until  accepted 
by  the  person  to  whom  it  is  made,  is  unila- 
teral. We  had  occasion  to  consider  the  sev- 
eral definitions  of  the  term,  and  the  legal 
rights  and  liabilities  growing  out  of  it,  in 
Allston  V.  Connell,  140  N.  G.  485,  53  S.  E. 
292,  and  Trogden  v.  Williams,  144  N.  C.  192, 
56  S.  £.  865,  10  L.  R.  A.  (N.  S.)  867.  We 
found  a  very  satisfactory  discussion  of  the 
duties  imposed  upon  the  person  to  whom  the 
option  is  given  in  the  opinion  of  Woods,  J., 
in  Weaver  v.  Burr,  31  W.  Va.  736,  8  S.  E. 
743,  8  L.  B.  A.  04.  In  that  case  the  option 
was  in  the  following  words:  **I  am  willing 
to  sell  my  land  ♦  ♦  ♦  for  the  price  of 
six  dollars  and  twenty-five  cents  per  acre 
cash;  and  the  parties  for  whom  Mr.  H.  are 
negotiating  for  said  land  shall  have  the  priv- 
ilege of  buying  said  property  at  said  price 
and  on  said  terms,  for  sixty  days,  from  the 
seventh  day  of  June,  1883."  After  a  very  ex- 
haustive discussion,  with  a  wealth  of  author- 
ity, in  regard  to  the  general  principles  of 
law  applicable  to  options,  he  says  in  regard 
to  the  one  under  consideration :  "The  period 
of  60  days  from  the  7th  of  June,  1883,  men- 
tioned in  the  option,  within  which  plaintiff 
had  the  privilege  of  buying  said  land  at  the 
price  of  $6.25  per  acre  cash,  expired  on  the 
6th  of  August,  1883.  During  the  whole  of 
that  period,  and  during  the  whole  of  the  said 
6th  of  August,  the  plaintiffs  had  the  privi- 
lege of  converting  the  offer  of  John  Burr  in- 
to a  valid  and  binding  contract  by  an  uncon- 
ditional acceptance  of  and  compliance  with 
the  terms  thereof.  They  could  not  do  so  by 
any  other  acceptance,  nor  could  they  comply 
with  said  terms  in  any  other  manner  than  by 
actual  payment  or  tender  of  the  whole  price 


of  the  land  before  the  60  days  expired. 
•  ♦  ♦  It  was  their  privilege  to  accept  un- 
conditionally and  comply  with  the  same  by 
paying  or  tendering  the  cash  within  the  60 
days,  and  thus  secure  to  themselves  the  right 
to  compel  John  Burr  to  perform  his  con- 
tract." In  Watson  v.  Coast,  35  W.  Va.  463, 
14^  S.  E.  249,  the  option  contained  no  refer- 
ence to  payment  in  cash,  or  otherwise.  It 
was  a  simple  proposition  to  sell  within  a 
fixed  period,  concluding :  "If  not  accepted  as 
provided,  this  agreement  is  null  and  void.** 
The  acceptance  was  by  telegram.  "Will  take 
property.  Meet  me  at  Toronto  first  train." 
The  court,  distinguishing  the  case  from 
Weaver  v.  Burr,  supra,  held  that  tender  of 
the  cash  was  not  a  condition  precedent  to  the 
conversion  of  the  option  into  a  contract. 
Brannon,  J.,  referring  to  Weaver's  Case,, 
said  that  the  majority  of  the  court  "constru- 
ed the  cash  payment  in  the  option  in  that 
case  as  an  act  required  by  It  to  be  done  «wi th- 
in the  limit,  the  option  having  prescribed 
cash  payment  as  part  of  the  term;  further 
providing  that  the  parties  should  have  the 
privilege  of  buying  the  property  at  said  price 
and  on  said  terms,  for -sixty  days,  thus  In- 
cluding, as  their  judges  thought,  cash  pay- 
ment within  the  sixty  days.  But  here  cash 
is  not  mentioned.  The  only  thing  required 
t:o  be  done  within  the  limit  assigned  by  the 
option  is  acceptance."  The  learned  justice 
quotes,  with  approval,  the  language  of  Prof. 
Pomeroy:  "Where  the  contract  is  really  an 
offer  on  one  side,  with  a  provision  that  thift 
offer  must  be  assented  to  and  accepted, 
where  a  mere  acceptance  is  contemplated,  or 
payment  must  be  made,  where  payment  was- 
the  act  of  acceptance  contemplated  at  or  be- 
fore a  specified  date,  then,  of  course,  the  act 
of  assent  or  payment  must  be  done  withift 
the  prescribed  time,  and  time  Is  from  the 
very  form  of  the  contract  essential.  If» 
therefore,  a  vendor  agrees  to  convey,  if  pay- 
ment be  made,  at  or  before  a  given  date,  or 
if  an  option  is  given  which  is  to  be  accepted 
by  payment  within  a  given  time,  then  the 
time  of  payment  is  certainly  essential;  in 
fact,  payment  is  a  condition  precedent  to  the 
vesting  of  any  right  in  the  vendee.**  Con- 
tracts, §  387. 

With  these  general  principles  and  two 
well-considered  opinions  to  aid  us,  we  inquire 
what,  in  the  light  of  the  facts  in  this  case, 
duty  was  imposed  upon  the  plaintiff  to  enti- 
tle it  to  demand  specific  performance  of  the 
option,  or  to  bring  it  into  contractual  rela- 
tions with  the  defendant?  If  the  language 
used  does  not  clearly  express  the  intention  of 
the  parties,  we  must  have  regard  to  the  char- 
acter of  property  with  which  they  were  deal- 
ing, the  conditions  by  -^hlch  they  were  sur- 
rounded, and  other  circumstances  throwing 
light  upon  the  transaction.  It  must  be  not- 
ed that  the  subject-matter  of  the  transaction 
was  standing  timber,  and  not  the  land  itself 
We  may  also  note,  as  appears  from  the  nu- 
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merous  appeals  In  this  cburt  and  the  recent 
history  of  the  increasing  demand  with  rap- 
idly'increasing  value  of  standing  timber,  that 
it  wonid  be  unreasonable  to  suppose  that  the 
defendant  intended  to  "tie  up"  his  valuable 
timber  without  any  consideration  paid  by 
plaintiff  for  an  almost  Indefinite  time,  and, 
by  the  simple  notice  of  an  acceptance,  to  come 
under  a  contractual  obligation  in  wliich  time 
was  not  **of  the  essence."  It  is  In  evidence 
that  plaintiff  had  several  "buyers"  of  timber 
in  the  section,  and  that  the  contracts  were 
drawn  by  it,  usually  a  printed  form,  which 
persons  agreeing  to  sell  timber  were  called 
upon  to  sign.  The  plaintiff  assumed  no  obli- 
gation and  paid  nothing  for  the  option,  the 
recited  consideration  being  $1.  If  the  lan- 
guage used  in  the  option  is  of  doubtful  mean- 
ing. It  should  be  construed  most  strongly 
against  the  plaintiff.  The  option  given  Is 
"the  right  of  purchasing"  within  30  days.  In 
Weaver's  Case  the  option  gave  "the  privilege 
of  buying."  We  can  perceive  no  substantial 
distinction  between  cases  in  this  respect  If 
other  language  does  not  modify  that  which 
we  have  quoted,  we  should  hold  that  the 
plaintiff  acquired,  by  the  option,  the  right  to 
purchase  the  timber  by  tendering  the  cash 
and  notes  within  30  days.  This  would,  we 
think,  effectuate  the  Intention  of  the  parties, 
closing  the  transaction  within  the  time  fix- 
ed. The  further  provision,  however,  clearly 
shows  that  the  money  was  to  be  paid  and 
the  notes  tendered  "upon  delivery  of  the 
deed,"  and  the  defendant  was  to  "make,  ex- 
ecute and  acknowledge"  the  deed  "at  once" 
—when  the  plaintiff  signified  that  it  would 
avail  itself  of  "the  option  and  purchase  said 
timber."  This  language  imposed  upon  the 
defendant  the  duty  of  making — that  Is,  pre- 
paring, executing,  and  tendering — the  deed 
before  the  plaintiff  was  required  to  tender 
the  money. 

It  is  clear  that,  as  the  contract  was  drawn 
and  executed,  the  defendant  was  under  obli- 
gation to  prepare  and  tender  the  deed  after 
notice  that  plaintiff  desired  to  "exercise  the 
option."  Did  the  letter  of  January  9,  1906, 
modify  or  change  the  obligation  of  the  par- 
ties in  this  respect?  The  answer  to  this 
question  Is  dependent  upon  the  construction 
placed  upon  the  letter  of  January  9th  and 
the  subsequent  correspondence  between  plain- 
tiff's attorney,  Mr.  Beasley,  and  defendant. 
In  the  letter  of  January  9th,  plaintiff  says: 
"I  will  be  glad  If  you  will  assist  Mr.  Beasley 
in  making  up  the  deed.  *  *  *  I  told  him 
to  push  your  matter  through  at  once.  I  am 
writing  to  Mr.  Beasley  telling  him  to  call  on 
you  to  help  him  on  your  deed."  This  lan- 
guage is  a  clear  expression  of  a  purpose  on 
the  part  of  plaintiff  that  its  attorney  will 
write  the  deed.  Mr.  Beasley  put  this  con- 
struction upon  the  terms  of  his  employment 
b3-  plaintiff.  On  January  8th,  a  day  prior  to 
the  letter  of  plaintiff  to  defendant,  he  writes 
defendant:    "I  have  been  employed  by  the 


Carolina  Timber  Co.  to  trace  your  title"— 
asking  him  to  send  information,  in  regard 
to  his  deeds,  etc.  Defendant  complies  with 
the  request,  sending  memorandum  of  dates, 
books,  pages,  etc.,  of  registered  deeds.  He 
calls  attention  to  complications  in  title  of 
two  tracts,  but  says :  "This  is  not  to  conflict 
with  closing  option.  I  am  to  give  security  to 
indemnify  the  company  In  case  of  any  le- 
gal restraint.  Draw  satisfactory  papers  for 
me*  to  sign  for  that  purpose."  On  January 
15th  defendant  writes  in  regard  to  details, 
concluding:  "Hope  you  will  be  able  to  get 
papers  ready  soon.  If  you  wish  further, 
kindly  advise  me."  .The  letter  dated  Janu- 
ary 20th  appears  to  have  been  "postmarked" 
at  Kenansville,  "January  24,  6  A.  M.  1906," 
and  at  Rose  Hill,  its  destination,  "January 
24  9  A;  M.  1906."  Plaintiff  says  that  he  re- 
ceived it  January  24th.  He  says:  "I  told 
him  on  the  20th  that  I  wanted  to  close  the 
matter.  ♦  ♦  ♦  Plaintiff  had  not  notified 
me  before  then  that  it  would  approve  and  ac- 
cept title  contract." 

Mr.  Arringdale,  a  witness  for  plaintiff, 
says  that  he  was  with  defendant  one  week 
before  the  expiration  of  the  option,  and  he 
acknowledged  that  he  had  sold  the  timber  to 
plaintiff.  That  he  told  defendant  that  Beas- 
ley would  help  him,  and  that  we  were  ready 
to  close  up  the  transaction — ^to  get  his  pa- 
pers ready — said  he  would  do  so  right  away. 
•  Mr.  Meyers,  who  wrote  the  letter  of  Jan- 
uary 9th,  testified  that  he  got  the  money  and 
notes  "three  or  four  days  after  the  option 
was  out  ♦  •  •  Beasley  was  onr  attorney. 
There  was  strong  competition  In  this  com- 
munity for  purchase  of  timber.  This  was 
not  usual  form,  but  was  one  of  Camp  Man- 
ufacturing  Company's   options." 

Plaintiff  Insists  that  Mr.  Beasley  was  de- 
fendant's attorney  to  draw  the  deed,  and 
that,  therefore,  the  letters  are  not  compe- 
tent evidence  against  it.  We  do  not  con- 
cur In  this  view.  Plaintiff's  witness  Mey- 
ers, who  wrote  the  letter  of  January  9th, 
expressly  says,  "Mr.  Beasley  was  our  at- 
torney." The  entire  evidence  is  consistent 
with  this  statement.  Plaintiff  insists  that 
his  honor  should  not  have  submitted  issue 
numbered  2^4  to  the  Jury,  but  should  have 
construed  the  letters  and  held,  as  a  conclu- 
sion of  law,  that  they  did  not  modify  the 
contract.  We  incline  to  plaintiff's  view  In 
this  respect;  bnt  if  the  Jury  have  decided 
the  question,  construed  the  letters  correctly, 
there  is  no  prejudicial  error  in  the  course 
pursued  by  his  honor.  It  Is  elementary  that, 
if  a  question  of  law  be  submitted  to  the 
Jury  and  they  decide  it  correctly,  the  error 
is  cured  by  the  verdict.  If  the  letter  of  Jan- 
uary 9th  so  modified  the  original  contract  or 
option  as  to  relieve  the  defendant  of  the 
duty  of  preparing  the  deed  and  imposed  up- 
on the  plaintiff  that  duty,  it  is  conceded  that 
no  deed  was  prepared  or  tendered.  The  par- 
ties evidently  understood  that,  notwithstand- 
ing the  terms  of  the  original  option  con- 
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tract,  Mr.  Beasley  was  to  prepare  the  deeds 
and  the  contract  of  Indemnity.  We  do  not 
find  any  evidence  tending  to  show  a  failure 
on  the  part  of  defendant  to  furnish  to  him 
the  information  necessary  to  do  this.  His 
letter  giving  Information,  while  not  dated, 
was  evidently  written  upon  receipt  of,  and 
in  reply  to,  the  letter  from  Mr.  Beasley  of 
January  8th.  Mr.  Beasley  acknowledged  re- 
ceipt of  this  letter  on  January  12th,  saying 
that  he  had  "traced  up  mo^t  of  your  titles." 
He  makes  inquiry  about  title  to  several 
tracts.  Defendant  answers  on  the  15th  of 
January,  giving  details,  and  concluding,  "I 
believe  this  covers  your  questions."  He  ex- 
plains that  all  of  the  titles  are  clear  except 
two  tracts,  and  he  had  before  written  Mr. 
Beasley  that  the  complications  in  regard  to 
them  were  not  to  delay  closing  the  transac- 
tion; that  he  was  to  give  indemnity  to  plain- 
tiff. We  think  that  the  letters  show  that 
plaintiff's  attorney  was  to  prepare  the  deeds, 
and  that  on  January  22,  1906,  defendant  was 
not  in  default  in  closing  the  transaction. 
The  Jury  found  that  the  acceptance  of  the 
option  by  plaintiff  was  subject  to  the  modifi- 
cation in  this  respect;  we  concur  in  this  con- 
clusion. That  time  was  of  the  essence  of 
the  contract  was  recognized  by  both  parties, 
and  we  think  correctly  so.  If  the  parties 
agree  upon  a  day  of  performance,  in  the  ab- 
sence of  waiver,  or  those  providential  in- 
terventions recognized  as  sufficient  to  re- 
lieve them  from  strict  xverformance,  the 
courts  are  not  permitted  to  do  so.  The  equi- 
'table  doctrine  that,  in  executory  contracts 
for  the  sale  of  land,  time  is  not  of  the  es- 
sence, is  subject  to  well-defined  exceptions. 
Among  the  circumstances  which  will  take  a 
contract  out  of  the  operation  of  the  doctrine, 
are  "the  nature  of  the  property,  or  the  sur- 
rounding circumstances  which  would  make 
It  inequitable  to  interfere  with  and  modify 
the  legal  right."  Blspham,  Eq.  391.  Among 
the  contracts  mentioned  by  Mr.  Blspham 
whicli,  by  reason  "of  the  subject-matter," 
are  exceptions  to  the  doctrine,  are  contracts 
for  sale  of  "trades  or  manufactories  and 
mines."  He  further  says:  **As  to  'surround- 
ing circumstances'  which  may  render  time 
of  the  essence  of  the  contract,  they  must,  of 
course,  depend  upon  the  facts  of  each  par- 
ticular case;  such  as  whether  the  value  of 
the  property  has  greatly  diminished;  wheth- 
er the  vendee  has  bought  to  .sell  again;  and 
so  forth.  Indeed,  in  this  country,  the  fact 
that  land  bears  a  much  more  commercial 
character  than  it  does  in  England,  is  sub- 
ject to  more  fluctuations  and  has  more  of  a 
speculative  value,  has  led  to  not  a  few  ex- 
pressions of  judicial  opinion  that  time  ought, 
as  a  general  rule,  to  be  considered  as  of  the 
essence  of  a  contract  But,  perhaps,  the 
safest  statement  of  the  law  is  that  the  gea- 
eral  rule  is  the  same  in  the  United  States 
as  in  England,  but  that  exceptions  growing 
out  of  the  circumstances  of  the  individual 


transaction  are  more  numerous  and  looked 
upon  with  more  favor."    Blspham,  394. 

It  will  be  found,  we  think,  upon  examina- 
tion of  our  Reports,  that  the  equitable  doc- 
trine has  usually  been  applied  to  cases  when, 
upon  the  execution  of  a  bond  for  title  by  the 
vendor  and  a  bond  for  the  purchase  money 
by  the  vendee,  the  latter  has  been  let  into 
possession  of  the  land,  and  both  parties,  by 
their  conduct,  have  acquiesced  in  the  status 
quo,  notwithstanding  the  lapse  of  time. 
This  was  the  case  in  Falls  v.  Carpenter,  21 
N.  C.  237,  28  Am.  Dec.  592,  followed  in  Scar- 
lett V.  Hunter,  56  N.  0.  84,  Pearson,  J.,  say- 
ing: "When  there  is  a  contract  for  the  sale 
of  land,  the  vendee  is  considered,  in  equity, 
as  the  owner,  and  the  vendor  retains  the 
title  as  security  for  the  purchase  money. 
He  may  rest  satisfied  with  this  security  as 
long  as  he  chooses,  and,  when  he  wants  the 
money,  he  has  the  same  right  to  compel  pay- 
ment, by  a  bill  for  a  specific  performance, 
as  the  vendee  has  to  call  for  title."  In  such 
cases  "it  is  taken  for  granted  that  the  par- 
ties are  content  to  allow  matters  to  remain 
in  statu  quo  until  a  movement  is  made  by 
one  side  or  the  other."  The  reason  upon 
which  these,  and  similar  cases,  are  decid- 
ed, ,  falls  when  the  subject-matter  of  the 
contract  is  standing  timber,  mines,  or  prop- 
erty of  which  the  vendee  is  not  let  into  pos- 
session and  the  value  of  which  is  fluctuat- 
,lng.  While  we  do  not  question  the  wisdom 
or  justice  of  the  doctrine  which  has  received 
the  sanction  and  approval  of  the  chancellors 
for  centuries,  we  do  not  think  that  it  should 
be  extended  so  as  to  include  contracts  which, 
on  account  of  the  subject-matter,  surround- 
ing circumstances,  etc.,  its  application  would 
defeat  the  intention  of  the  parties  and  sub- 
ject property  to  unreasonable  burdens  not 
in  contemplation  of  the  owners  when  enter- 
ing into  the  contract  or  giving  an  option. 
While  the  courts  will  not  unduly  restrict  the 
freedom  of  contract,  or  constitute  them- 
selves guardians  for  the  owners  of  such 
property  by  refusing  to  enforce  the  execu- 
tion of  contracts  fairly  made,  free  from  ob- 
scurity, the  terms  of  which  are  understood 
by  the  parties,  we  cannot  fall  to  see  from 
the  records  of  this  court  that  by  printed  con- 
tracts skillfully  drawn,  sometimes  of  diffi- 
cult construction,  valuable  property  rights 
are  disposed  of  and  burdens  of  uncertain  ex- 
tent and  more  uncertain  duration  are  impos- 
ed upon  lands.  When  the  enforcement  of 
these  contracts  is  sought  by  appeal  to  the 
equitable  powers  of  the  court,  a  due  regard 
to  the  rights  of  parties  and  the  conserva- 
tion of  one  of  the  most  valuable  natural  re- 
sources of  the  state  imposes  upon  us  the 
duty  of  requiring  that  the  contract  shall  be 
free  from  ambiguity,  understood  by  the 
parties,  and  based  upon  a  valuable  consid- 
eration. In  this  case  it  is  manifest  that  spe- 
cific performance  cannot  be  had,  because  the 
defendant  has  parted  with  his  title  before 
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the  suit  was  instituted.     Recognizing  this 
difficulty,   plaintiff  asks  for  damages.     In 
this  aspect  of  the  case,  there  being  no  equi- 
table element,  it  must  allege  and  prove  strict  I 
performance  of  the  contract  on  its  part  ac-  | 
cording  to  its  terms  as  modified.     This  it  i 
cannot  do.     We  have  given  the  record  and 
the  carefully  prepared  argument  of  counsel 
a  careful  consideration,  and  are  of  the  opin- 
ion that  there  is  no  reversible  error.     Let 
this  be  certified. 
No  error. 


(loO  N.  C.  481) 

8YKBS     T.     WESTERN     UNION     TELE- 
GRAPH CO. 
(Supreme  Court  of  North  Carolina.     April  7, 
1909.) 

1.  Teueoraphs  awd  Telephones  (§  54*)— 
Messages— Delivebt— Negligence— CI.AIMS 
—Presentation. 

A  provision  of  a  telegraph  company's  con- 
tract for  the  transmission  of  a  message  that  any 
claim  for  failure  to  properly  transmit  the  same 
must  be  presented  within  60  days  after  the 
filing  of  the  message  for  transmission  or  be  bar^ 
red  18  valid. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  42 ;  Dec.  Dig.  { 
64.  •j^ 

2:  Teleobaphs  and  Telephones  (§  64*)— 
Messages  —  Negligent  Transmission  — 
Claiu8->Filing— Tike. 

Where  a  person,  alleged  to  have  been  injur- 
ed by  a  failure  to  deliver  a  death  message  with- 
in a  reasonable  time,  failed  to  present  any  claim 
for  damages  within  60  days  after  knowledge  of 
the  nondelivery  of  the  message,  as  required  by 
the  terms  of  a  contract  under  which  the  mes- 
sage was  transmitted,  his  right  to  recover  was 
barred,  notwithstanding  the  telegraph  company 
was  guilty  of  inexcusable  negligence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  42;  Dec.  Dig.  S 
54.*] 

Appeal  from  Superior  Court,  Durham  Coun- 
ty; Long,  Judge. 

Action  by  N.  R.  Sykes  against  the  Western 
Union  Telegraph  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Benj.  Lovenstein  and  Manning  ft  Foushee, 
for  appellant.  F.  L.  Fuller  and  Tillett  & 
Guthrie,  for  appellee. 

WALKER,  J.  This  action  was  brought  to 
recover  damages  for  mental  anguish  alleged 
to  have  been  caused  by  the  negligent  failure 
of  the  defendant  to  deliver  a  death  message. 
Plaintiff's  wife  was  critically  ill,  and  his 
brother,  J.  W.  Sykes,  in  his  own  name,  but 
as  agent  for  the  plaintiff,  N.  R.  Sykes,  de- 
livered a  telegram  to  the  defendant  at  Dur- 
ham, N.  C,  to  be  sent  to  Caze  Cates  at  Haw 
river,  N.  C,  for  the  purpose  of  informing  the 
plaintiff's  two  sisters  of  his  wife's  condition, 
though  their  names  were  not  mentioned  in 
the  message,  nor  was  the  defendant's  opera- 
tor notified  that  It  was  sent  for  that  purpose. 
The  message,  which  was  sent  on  December  6, 


1907,  was  not  delivered,  but  on  December  7, 
1907,  the  plaintiff  learned  of  its  nondelivery. 
This  action  was  commenced  March  13,  1908. 
The  contract  with  the  company  required  that 
the  plaintiff  should  present  his  claim  within 
60  days  after  the  filing  of  the  message  for 
transmission,  or  be  barred  of  a  recovery.  It 
was  admitted  that  no  claim  had  been  present- 
ed, although  the  plaintiff  knew  of  the  de- 
fendant's default  more  than  60  days  before 
this  action  was  commenced.  At  the  close  of 
the  evidence  the  court,  on  motion  of  the  de- 
fendant, nonsuited  the  plaintiff  under  the 
statute,  and  he  appealed.  The  validity  of  the 
stipulation  as  to  presenting  the  plaintiff's 
claim  within  60  days,  after  knowledge  of  the 
nondelivery  of  the  message  has  been  received 
by  him,  is  too  well  settled  now  to  be  question- 
ed. "The  object  of  the  requirement  is  to  give 
the  company  cognizance  of  facts  creating  the 
liability,  in  order  that  it  may  use  these  for 
investigating  the  cause  of  the  loss  or  injury. 
It  is  impossible  for  these  companies  to  keep 
up  with  all  mistakes  of  their  employes,  and 
the  injuries  arising  therefrom;  and,  while 
they  may  be  clearly  liable  for  claims  present- 
ed— ^and  for  which  they  would  readily,  with- 
out suit,  indemnify  the  injured  party — yet,  if 
they  have  no  facts  on  which  to  base  an  inves- 
tigation in  order  to  determine  whether  they 
are  liable,  they  would  very  probably  be  heav- 
ily taxed  with  an  expensive  litigation.  So, 
if  the  plaintiff  has  good  grounds  to  recover 
damages,  he  should  Impart  these  facts  to  the 
company,  in  order  to  avoid  litigation."  Jones 
on  Telegraph  &  Telephone  Companies,  p.  380, 
§  395.  The  object,  therefore.  In  requiring  no- 
tice of  the  claim  is  to  enable  the  company  to 
ascertain  whether  it  Is  liable  for  the  dam- 
age. This  stipulation,  exempting  the  com- 
pany from  liability  where  the  claim  for  dam- 
ages is  not  presented  In  60  days,  is  not  a 
condition  restricting  its  liability  for  negli- 
gence ;  nor  is  it  in  the  nature  of  a  provision 
limiting  the  time  within  which  an  action  may 
be  commenced,  and  therefore  having  the  force 
and  effect  of  the  statute  of  limitations.  We 
have  so  held  in  SherriU  v.  Telegraph  Com- 
pany, 109  N.  C.  527,  14  S.  E.  94.  In  that 
case  the  court,  by  the  present  Chief  Justice^ 
after  deciding  in  favor  of  the  validity  of  the 
stipulation,  says:  "If,  therefore,  the  action 
was  begun  within  60  days  after  knowledge 
by  the  plaintiff  of  the  failure  to  deliver  the 
message,  it  would  be  such  compliance  with 
the  stipulation  as  could  be  required  in  a  case 
where  a  message  was  not  delivered  at  all.  If 
not  brought  within  sucl\  time,  the  plaintiff  Is 
barred  by  his  own  negligence  in  not  present- 
ing his  claim  within  the  specified  tln^e."  It 
is  admitted  in  the  case,  and  was  also  ad- 
mitted here  at  the  bar,  that  the  action  was 
brought  more  than  60  days  after  the  plain- 
tiff had  acquired  knowledge  of  the  nonde- 
livery of  the  message,  and,  under  the  author- 
ity of  that  decision,  this  action  cannot  be 
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maintained.  The  court  properly  ordered  a 
nonsuit  to  be  entered.  It  is  so  expressly  de- 
cided in  Lewis  v.  Telegraph  Company,  117  N. 
a  436,  23  S.  E.  319.  The  defendant  was 
guilty  of  Inexcusable  negligence  in  this  case, 
but  the  plaintiff's  failure  to  comply  with  a 
plain  and  valid  stipulation,  requiring  notice 
of  Ills  claim  to  be  given,  has  forfeited  his 
right  to  recover  against  the  defendant  even 
for  its  gross  violation  of  duty. 
No  error. 


(150  N.  C.  871) 

CI/ARK  et  al.  v.  SAOO-PBTTEB  MAOH.  CO. 
et  al. 

(Supreme  Court  of  North  Carolina..   April  1, 
1909.) 

L  Appbai«  and  Bbsob  (8  956*)— Discbetton 
OP  Trial  Coubt  —  PEBMnriNo  B*ubtheb 
Pleadings. 

The  refusal  of  the  trial  judge  to  reopen  a 
case  and  permit  answers  to  be  nled  long  after 
the  time  for  pleading  has. expired  will  not  be 
reviewed  in  the  absence  of  evidence  of  an  abuse 
of  discretion. 

[Ed.  Note.~For  other  cases,  see  Apx>eal  and 
Error,  Cent  Dig.  §  3810;    Dec.  Dig.  §  956.*] 

2.  Judgment  (§  10*)— Conpibmation— Powebs 
OP  Judge  in  Vacation. 

A  judge  of  the  superior  court  may,  by  con- 
sent of  parties,  hear  motions  for  confirmation 
of  a  sale  under  decree  of  court  and  enter  judg- 
ments out  of  term  and  in  another  county  than 
the  one  wherein  the  cause  is  pending. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  §  10.*] 

3.  Judgment  (§  329*)— Cobbection. 

Where  the  court,  having  full  jurisdiction  of 
the  subject-matter  of  the  action  and  of  the  par- 
ties, ratified  and  affirmed,  without  exception  by 
them,  a  decree  and  order  of  sale  theretofore 
made  in  writing  and  spread  on  the  minutes  of 
the  court,  whether  such  decree  when  originally 
made  was  void  or  voidable  for  lack  of  jurisdic- 
tion to  nuike  it  at  the  time  and  place  where  it 
was  made  was  immaterial ;  the  effect  being  the 
same  as  if  it  had  been  rewritten  and  re-entered. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  §  329.*] 

Appeal  from  Superior  Court,  Lee  County; 
Long,  Judge. 

Action  by  David  Clark  and  others  against 
the  Saco-Pettee  Machine  Company  and  oth- 
ers. From  the  decree,  defendants  appeal. 
Affirmed. 

See,  also,  63  S.  E.  153. 

This  is  a  proceeding  brought  under  section 
1199  of  the  Revisal  of  1905  for  the  dissolu- 
tion and  settlement  of  the  Eugenia  Manufac- 
turing Company,  a  corporation  heretofore 
doing  business  in  that  portion  of  Moore  coun- 
ty, N.  C,  now  within  the  county  of  Lee.  The 
creditors  of  the  corporation  are  named  as  ue- 
fendants  in  the  proceeding.  The  action  was 
originally  instituted  in  the  superior  court 
of  Moore  county  and  afterwards  removed 
to  the  county  of  Lee.  A.  W.  Graham  was 
duly  appointed  receiver  of  the  said  corpora- 
tion. On  the  8th  day  of  April,  1908,  an  order 
of  sale  and  decree  of  foreclosure  of  a  deed 


of  trust  securing  the  bonded  Indebtedness 
of  the  corporation  was  made  by  Jones,  Judge, 
at  chambers  in  Richmond  county.  This  de- 
cree was  filed  in  the  superior  court  of  Moore 
county  on  April  8,  1908.  The  property  was 
not  sold  as  appears  by  report  of  the  receiver 
to  the  April  term,  1908,  of  said  court,  and 
another  decree  was  entered,  which  refers  to 
the  first-named  decree  as  follows:  "And  said 
decree  is  hereby  in  all  other  matters  affirm- 
ed." The  only  modification  made  was  in  ap- 
pointing another  day  of  sale.  It  appearing 
that  April  term  was  a  criminal  term,  and  the 
property  not  having  been  sold,  another  decree 
was  entered  at  May  term,  1908,  of  the  su- 
perior court  of  Moore  county,  as  follows: 
**Thia  cause  coming  on  to  be  heard  at  the 
May  term,  1908,  of  the  superior  court  of 
Moore  county,  before  his  honor,  E.  B.  Jones, 
judge  presiding,  and  it  appearing  to  the  court 
that  all  creditors  and  stockholders  of  the 
Eugenia  Manufacturing  Company  have  been 
made  parties  to  this  action,  and  that  no  an- 
swer nor  demurrer  has  been  filed  to  the  com- 
plaint therein,  and  that  an  order  of  sale 
has  heretofore  been  made  of  the  real  and 
personal  property  of  the  said  Eugenia  Manu- 
facturing Company,  which  was  affirmed  at 
the  April  term,  1908»  of  this  court,  and  It 
appearing  to  the  court  that  said  April  ternci, 
1908,  of  this  court  was  for  the  trial  of  crim- 
inal cases  only,  with  the  right  to  take  judg- 
ment in  civil  actions  when  a  jury  trial  was 
not  required:  Now  therefore,  upon  motion 
of  Walter  Clark,  Jr.,  and  W.  A.  Devin,  attor- 
neys for  the  plaintiff  and  the  receiver,  it  Is 
ordered  that  the  order  of  sale  heretofore 
made  in  this  case  be,  and  the  same  are.  in 
all  things  confirmed,  and  it  is  further  order- 
ed that  this  cause  be  removed  to  the  county 
of  Lee,  and  It  is  further  ordered  that  in  the 
event  said  receiver  shall  be  of  the  opinion 
that  it  is  to  the  interest  of  the  creditors  of 
the  said  Eugenia  Manufacturing  Company 
that  the  said  sale  be  postponed  to  the  first 
Monday  in  August,  he  is  hereby  authorized 
to  postpone  said  sale.  E.  B.  Jones,  Judge 
Presiding." 

On  the  3d  day  of  August,  1908,  the  receiv- 
er sold  said  property  of  the  Eugenia  Manu- 
facturing Company  at  public  auction,  and  on 
the  3d  day  of  August,  1908,  in  the  office  of  the 
superior  court  of  Lee  county,  filed  his  report 
of  sale.  Answers  were  attempted  to  be  filed 
on  August  17,  1908,  by  certain  creditors, 
which  were  ordered  to  be  stricken  from  the 
record  as  having  been  filed  without  leave 
after  time  for  pleading  had  expired.  This 
feature  of  the  case  was  considered  by  the 
superior  court,  in  an  opinion  63  S.  E.  153. 
At  August  term,  1908,  of  the  superior  court 
of  Lee  county,  the  motion  to  confirm  the  sale 
was  made  and  resisted  by  certain  creditors 
by  their  attorneys,  whereupon  his  honor. 
Judge  Long,  presiding,  made  an  order  by 
consent  as  follows;    '*This  cause  coming  on 
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to  be  heard  before  his  Lonor,  B.  F.  Long, 
judge  presiding,  upon  motion  and  consent  of 
the  parties.  It  is  ordered  that  all  motions  In 
the  cause  be  continued  to  be  heard  by  the 
court  at  ^lonroe,  N.  C,  In  the  Eighth  Ju- 
dicial district  on  Thursday,  the  3d  day  of 
September,  1908."  It  appears  from  the  find- 
ings of  Judge  Long  recited  in  his  subsequent 
decree  that  on  account  of  high  water  prevail- 
ing in  the  district,  by  consent  of  the  parties, 
the  cause  was  again  continued  to  be  heard  on 
Wednesday,  the  0th  of  September,  1908,  of 
the  superior  court  of  Richmond  county  In 
pursuance  of  the  above-recited  order  made 
at  August  term  of  the  superior  court  of  Lee 
county.  The  cause  was  heard  at  Rocking- 
ham, Richmond  county,  on  the  date  agreed 
by  consent,  all  parties  being  present  at 
which  time  Judge  Long  made  an  elaborate 
decree  reciting  all  prior  orders  and  decrees 
in  the  cause,  and  confirming  the  sale  of  the 
property,  and  directing  title  to  be  made,  and 
distributing  the  proceeds  of  sale,  and  apply- 
ing the  same  in  accordance  with  the  original 
decree  of  sale  made  by  Judge  Jones.  To  this 
decree  the  defendants,  creditors,  excepted 
and  appealed. 

A.  A.  F.  Seawell  and  K.  R.  Hoyle,  for  ap- 
pellants. Womack  &  Pace  and  Aycock  & 
Winston,  for  appellees. 

BROWN,  J.  (after  stating  the  facts  as 
above).  We  think  the  exception  to  the  rul- 
ing of  his  honor  at  August  term,  1908,  refus- 
ing to  open  the  case  and  permit  answers  to 
be  filed  traversing  certain  allegations  of  the 
complaint  and  praying  for  affirmative  relief, 
cannot  be  sustained.  It  was  within  the 
sound  discretion  of  the  judge  below  to  open 
the  case  at  that  late  day  and  set  aside  the 
sale  and  allow  the  answers  to  be  filed,  but 
his  discretion  was  exercised  against  the  de- 
fendants and  is  not  reviewable  by  us,  cer- 
tainly not  when  there  is  no  evidence  that 
such  discretionary  power  has  been  abused. 
The  parties,  having  slept  on  their  legal 
rights,  forfeited  them,  and  as  they  failed 
to  convince  the  judge  below  that  he  should 
exercise  his  discretion  in  their  behalf,  this 
court  cannot  now  help  them.  The  matter 
we  think  was  practically  disposed  of  by  us 
at  last  term  (63  S.  E.  153).  when  we  held 
that  the  answers,  having  been  filed  in  the 
papers  in  the  case  without  authority  of  the 
court  and  long  after  time  for  pleading  had 
expired,  were  properly  ordered  to  be  stricken 
from  the  official  records. 

It  is  contended  by  the  defendants,  In  ex- 
cepting to  the  decree  of  confirmation,  that 
his  honor  had  no  jurisdiction  to  render  such 
decree  after  the  term  had  expired  and  out- 
side'of  the  county  of  Lee.  We  would  have 
no  hesitation  in  holding  with  the  defendants 
but  for  the  finding  by  the  Judge  that  all  par- 
ties  consented    that  the  matter   should  be 


heard  and  determined  while  the  judge  was 
in  the  district  at  Union  county,  and,  the  par- 
ties being  unable  to  reach  Union  court,  by 
consent  the  matter  was  heard  at  Richmond 
court,  and  the  decree  of  confirmation  was 
then  rendered.  It  is  well  settled  that  by  con- 
sent of  parties  a  judge  of  the  superior  court 
may  hear  such  motions  and  enter  judgments 
out  of  term  and  in  another  county  than  the 
one  wherein  the  cause  is' pending.  Bank  v. 
Peregoy,  147  N.  C.  296,  61  S.  E.  68;  Bynum 
V.  Powe.  97  N.  C.  374,  2  S.  E.  170;  Godwin 
V.  Monds,  101  N.  C.  354,  7  S.  E.  703. 

It  is  further  contended  that  the  court 
should  have  ordered  another  sale  as  the 
original  decree  was  rendered  by  Jones,  Judge, 
in  Richmond  county  at  Chambers,  and  that 
such  decree  was  void  ab  initio.  It  is  pos- 
sible that  the  decree  of  April  8th,  rendered 
outside  of  the  county  of  Moore,  where  the 
cause  was  then  pending,  was  of  such  a  sweep- 
ing character  as  to  constitute  something  more 
than  a  mere  direction  to  a  receiver  to  sell 
property,  and  that  under  Bank  v.  Peregoy, 
supra,  the  judge  had  no  jurisdiction  to  ren- 
der it  at  chambers  in  Richmond  county  ex- 
cept upon  a  consent  hearing ;  but  this  decree 
was  ratified  and  adopted  by  the  court  in 
term  time  In  April  and  again  in  May  In 
Moore  county  before  the  cause  was  removed 
to  Lee  county.  At  the  May  term  the  de- 
fendants had  been  brought  in  and  had  been 
made  parties  and  were  before  the  courts  and 
took  no  exception  to  the  decree  then  render- 
ed. This  decree  undertakes  to  ratify  and  af- 
firm the  decree  of  April  8,  1908,  and  also  the 
decree  of  April  term,  not  only  as  to  the  order 
of  sale  contained  in  the  decree,  but  declares 
that  said  decrees  "are  in  all  things  confirm- 
ed." Having  full  and  complete  jurisdiction 
at  May  term  over  all  the  parties  as  well  as 
the  subject-matter  of  the  action.  Judge  Jones 
adopted  and  again  promulgated  the  decree  he 
had  formally  made  in  Richmond  county. 
This  the  judge  had  the  right  to  do,  and  the 
legal  effect  is  the  same  as  if  he  had  rewrit- 
ten and  again  signed  and  entered  the  Rich- 
mond decree  in  elsdem  termlnis.  No  an- 
swers were  filed  at  that  time,  no  issues  rais- 
ed, and  there  was  no  reason  why  the  decree 
should  not  have  then  been  rendered.  In  this 
view  of  the  case  it  is  immaterial  to  consider 
whether  the  Richmond  decree  of  April  8th 
was  absolutely  void  or  only  voidable.  It  was 
in  writing  and  spread  on  the  minutes  of  the 
court,  and  the  decree  of  May  term  gave  it 
vitality  by  reference  to  it  as  much  so  as  if 
it  had  been  copied  in  the  May  decree.  Id 
certum  est  quod  certum  reddi  potest 

This  conclusion  at  which  we  have  arrived, 
after  a  full  investigation  of  the  record,  we 
think  disposes  of  every  assignment  Of  error. 

The  judgment  of  the  superior  court  ren- 
dered by  his  honor.  Judge  Long,  is  afiElrmed. 

(XARK,  C.  J.,  not  sitting. 
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(150  N.  C.  7©) 

CliARK  et  al.  r.  CROMPTON  ft  KNOWDBS 

LOOM  WORKS  et  al. 

(Supreme  Court  of  North  Carolina.     April  1, 

1909.) 

Appeal  from  Superior  Court,  Lee  County; 
Long,  Judge. 

Proceeding  by  David  Clark  and  others  against 
the  Crompton  &  Knowles  Loom  Works  and 
others  for  dissolution  of  the  corporation.  From 
the  decree,  defendants  appeal.     Affirmed. 

A.  A.  F.  Seawell  and  K.  R.  Hoyle,  for  ap- 
pellants. Womack  &  Pace*  and  Aycock  &  Win- 
ston, for  appellees. 

PER  CURIAM.  The  matters  presented  upon 
this  appeal  are  the  same  as  are  involved  in  the 
case  of  David  Clark,  the  Eugenia  Mfg.  Co.  et 
al.  V.  Saco-Pettee  Machine  Co.  et  al.,  64  S.  Bk 
178. 

The  assignments  of  error  are  covered  by  and 
disposed  of  in  the  opinion  of  Justice  Brown, 
delivered  for  the  court  in  that  case  at  this  term. 

Affirmed. 

CLARK,   C.  J.,  not  sitting. 
(150  N.  C.  398)  == 

MBLVIN  T.  PIEDMONT  MUT.  LIFE  INa 
CO. 

(Supreme  Court  of  North  Carolina.     April  7, 
1909.) 

L  INSUBANCB  (§  349*)— Nonpayment  of  Pbb- 

lilUMS— FOBFEITUBB. 

Under  a  policy  stipulating  that  on  the 
failure  of  insured  to  pay  the  weekly  premiums 
for  five  weeks  all  claims  on  insurer  are,  by  such 
arrears,  forfeited,  the  failure  of  insured  to 
pay  weekly  premiums  for  five  weeks  operates  as 
a  forfeiture  of  his  rights. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  891,  900;   Dec.  Dig.  §  349.*] 

2.  Insubancb  (§  365*)— Nonpayment  of  Pbe- 
miums— fobfeitu  re— reinstatement. 

A  partial  payment  of  arrears  of  premiums 
by  insured  in  a  policy  stipulating  for  a  for- 
feiture for  nonpavment  of  weekly  premiums  for 
five  weeks  and  for  reinstatement  on  payment 
of  all  dues,  etc.,  does  not  work  a  reinstatement, 
in  the  absence  of  an  agreement  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  365.*] 

8.  INSUBANCE  (I  365*)— Nonpayment  of  Pbe- 
MiuMS—FoBFEiTUBE— Reinstatement. 

Where  a  life  policy  provided  for  a  for- 
feiture for  nonpayment  of  weekly  premiums  for 
five  weeks,  and  authorized  the  reinstatement  of 
Insured  on  his  paying  all  back  dues,  provided 
be  was  in  good  health  and  so  remained  for  five 
weeks  thereafter,  insured,  who  paid  his  dues  in 
arrears  and  died  two  days  later,  was  not  rein- 
stated. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  365.*] 

Appeal  from  Superior  Court,  Chimberland 
County;   Biggs,  Judge. 

Action  by  Charles  Melvin,  by  his  next 
friend,  R.  L.  Melvin,  against  the  Piedmont 
Mutual  Life  Insurance  (Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

At  the  close  of  plaintifTs  evidence  there 
was  motion  for  nonsuit,  under  the  Hinsdale 
act  (Revlsal  1905,  §  539),  moi^on  overruled, 
and  defendant  excepted.  The  case  was  sub- 
mitted to  the  jury  on  issues  as  follows: 


"(1)  Did  the  insured  fraudulently  misrep- 
resent his  age  in  the  application  for  the  pol- 
icy in  controversy?    Ans.  No. 

"(2)  Is  the  defendant  indebted  to  the  plain- 
tiff, and,  if  BO,  in  what  amount?  *Ans.  Yes, 
forty-flve  dollars,  the  amount  of  the  policy." 

Sinclair  &  Dye,  for  appellant  Thos.  H. 
Sutton,  for  appellee. 

HOKE,  J.  The  policy  declared  on  contains 
a  stipulation,  made  a  part  of  the  contract  of 
insurance,  In  terms  as  follows: 

"(5)  Whenever  the  insured  shall  fall  to 
pay  the  weekly  premium  on  this  policy  for 
five  weeks  and  shall  be  due  five  weeks'  pre- 
mium, aU  claims  on  the  company  are  by  such 
arrears  forfeited.  But  the  Insured  may  be 
reinstated  by  paying  up  all  back  dues,  and 
shall  be  entitled  to  full  benefits  sixty  days 
from  date  of  paying  such  dues ;  provided  the 
insured  shall  be  in  good  health  when  such 
dues  are  paid  and  for  five  weeks  thereafter." 

There  was  evidence  showing  that,  on  Jan- 
uary IS,  1908,  the  deceased  was  indebted  for 
six  weeks'  unpaid  weekly  dues  and  premiums, 
and  on  that  day  he  paid  four  weeks  of  such 
arrears,  which  was  received  by  the  agent 
and  by  him  turned  over  to  the  superintend- 
ent, who  entered  the  same  on  the  company's 
books  to  the  credit  of  the  insured;  and,  on 
the  20th  of  January,  1908,  the  insured  died. 

The  court  below  was  of  opinion  that  the 
plaintiff  was  entitled  to  have  the  issue  of  de- 
fendant's liability  submitted  on  the  question 
of  waiver,  by  reason  of  the  payment  of  the 
four  weeks'  back  dues,  and  the  receipt  of 
same  by  the  company,  but  we  do  not  think 
this  is  a  correct  view  of  the  case  on  the  facts 
presented.  By  the  terms  of  the  contract,  "on 
a  failure  to  pay  the  weekly  premiums  for 
five  weeks,  all  claims  on  the  company  are  by 
such  arrears  forfeited,"  and,  at  the  time  the 
payment  on  these  six  weeks  of  back  dues  was 
made,  the  rights  of  the  insured  under  his 
policy  had  ceased.  Freckmann  v.  Royal  Ar- 
canum, 96  Wis.  133,  70  N.  W.  1113 ;  Supreme 
Lodge  V.  Keener,  6  Tex.  Civ.  App.  267,  25  S. 
W.  1084;  Carlson  v.  Supreme  Council,  115 
Cal.  466,  47  Pac.  375,  35  L.  R.  A.  643.  While 
provision  for  reinstatement  is  contained  in 
the  policy,  the  stipulation  is  that  such  rein- 
statement shall  occur  on  the  payment  of  "all 
back  dues";  and  the  authorities  are  very 
generally  to  the  effect  that,  under  such  a  stip- 
ulation, a  partial  payment  of  back  dues  wiU 
not  work  a  reinstatement  Continental  Life 
Ins.  Co.  V.  Wlllets,  24  Mich.  268;  Hudson  v. 
Insurance  Co.,  28  N.  J.  Eq.  167;  Supreme 
Lodge  V.  Oeters,  95  Va.  610,  29  S.  E.  322. 
Certainly  no  such  result  could  be  allowed  un- 
less there  was  evidence  of  some  understand- 
ing or  authorized  agreement  to  that  effect. 
Apart  from  this,  by  the  express  provisions  of 
the  contract,  a  reinstatement  is  only  tc^  occur 
after  60  days  from  paying  the  back  dues,  and 
on   condition  that  the  insured  shall  be  in 
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goud  health  when  such  dues  are  paid,  and 
for  five  weeks  thereafter.  He  died  In  two 
days  after  the  partial  payment  was  made. 

We  are  of  opinion  that  the  defendant's  mo- 
tion for  nonsuit  should  have  been  allowed, 
and  it  Is  so  ordered. 

Reversed. 


(150  N.  G.  419) 
HOCKFIELD   v.    SOUTHERN   RY.   00. 

(Supreme  Coart  of  North  Carolina.     April  7, 
1909.) 

L  Evidence  (§  271*)— Admissibilitt. 

Where  the  paragraphs  of  the  answer  put 
in  evidence  by  plaintiff  were  complete  in  them- 
selves, the  court  properly  excluded  distinct  aver- 
ments in  defendant's  own  interest  when  offer- 
ed by  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  UOl;  Dec  Dig.  §  271.*] 

2.  Pbincipal  and  Aosnt  (§  178*)— Bxistbitcx 
or  Relation. 

A  transfer  company  in  the  habit  of  haul- 
ing goods  for  a  consignee  and  others  in  a  town 
is  only  the  agent  of  the  consignee,  as  concern- 
ing notice  to  the  agent  as  to  goods  actually 
hauled. 

[Ed,  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  §§  680,  681 ;   Dec  Dig.  § 

3.  Pbingipai.  and  Agent  (§  178*)— Notice  to 
Agent. 

Where,  in  an  action  against  a  carrier  for 
its  failure  to  notify  the  consignee  of  the  arrival 
of  freight  and  the  charges  thereon,  it  appeared 
that  a  transfer  company  was  in 'the  habit  of 
hauling  goods  for  the  consignee  and  others,  but 
there  was  no  evidence  that  the  company  was 
told  to  haul  the  freight  in  question,  evidence 
of  notice  to  the  transfer  company  of  the  arrival 
of  the  freight  was  properly  excluded,  in  the 
absence  of  proof  that  such  notice,  if  given,  was 
communicated  to  the  consignee. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |§  680,  681 ;  Dec  Dig.  § 
17a*] 

4.  PusADiNo  (§  248*)— Amendments— DiBCBE- 
tign  of  Coubt. 

Where  the  original  complaint  in  an  action 
against  a  carrier  demanded  judgment  for  the 
value  of  goods  received  for  transportation  but 
not  delivered,  and  for  the  penalty  provided  in 
Revisal  1905,  §  2632,  an  amendment  alleging 
that  the  carrier  failed  to  notify  plaintiff  of 
the  arrival  of  the  goods  and  the  charges  thereon, 
as  required  by  section  2633,  and  demanding  the 
penalty  imposed  b^  the  section,  did  not  state  a 
cause  of  action  different  from  that  set  up  in 
the  original  complaint,  and  the  allowance  of 
the  amendment  was  in  the  discretion  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  68»-709;    Dec.  Dig.  S  24a*] 

5.  CoMMEBCE  (}  83*)— Interstate  Commeboe. 

Where  goods  received  by  a  carrier  for  trans- 
portation from  a  point  outside  of  the  state  to  a 
point  within  the  state  were  missent  and  the 
carrier  rebilled  the  goods  from  a  point  in  the 
state  to  the  point  of  destination  over  the  line 
of  another  carrier,  which  received  and  trans- 
ported the  goods,  the  transportation  by  the  lat- 
ter carrier  was  not  an  interstate  shipment 

[ESd.  Note.— For  other  cases,  see  Commerce, 
Dec   Dig.   §  33.*] 


6.  Commebge  ({  33*)— Intebstatb  Commeboe— 
Intebfebence  bt  States. 

Revisal  1905,  §  2633,  requiring  a  carrier 
to  inform  the  consignee  of  the  freight  charges 
and  to  deliver  the  freight  on  tender  or  pavment 
of  the  charges,  subject  to  a  penalty  for  failure 
to  do  so,  is  not  invalid  as  interfering  with  in- 
terstate commerce,  a  failure  to  deliver  freight 
not  being  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec  Dig.  S  83.*] 

7.  Appeal  and  Ebbob  (§  959*)— Disgbetion 
OF  Tbial  Coubt— Review. 

The  refusal  to  permit  defendant  to  amend 
his  answer  so  as  to  plead  the  statute  of  limita- 
tions, being  a  matter  of  discretion  for  the  trial 
court,  is  not  reviewable. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3825-3833;  Dec  Dig.  { 
959.*] 

8.  Cabbiebs  (§  191  •)— Action  fob  Nondeliv- 
ebt  of  Fbeiqht— Countebclaim  fob  Wabb- 
house  cuaboes. 

A  carrier,  wrongfully  withholding  and  re- 
fusing to  deliver  freight,  when  suecT  therefor 
cannot  counterclaim  for  warehouse  charges. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  878;   Dec  Dig.  §  191.*] 

Appeal  from  Superior  Court,  Durham  Coun- 
ty;   EX  B.  Jones,  Judge. 

Action  by  S.  Hockfield  against  the  South- 
em  Railway  Company.  From  a  judgment 
for  plalntifT,  defendant  appeals.    Affirmed. 

This  was  a  civil  action  instituted  before  a 
justice  of  the  peace.  The  plaintiff  did  not  file 
any  written  complaint.  The  summons  requir- 
ed the  defendant  "to  answer  the  complaint 
of  plaintiff  for  the  nonpayment  of  $200  and 
interest  from  August  21,  1907,  until  paid, 
$97,  value  of  box  of  pants  shipped  him  by 
Manhattan  Pants  Company,  and  $103,  penal- 
ty for  delay  in  such  case  provided  In  section 
2632,  Revisal  of  1905." 

The  defendant  filed  a  written  answer  in 
the  justice's  court  denying  that  it  was  indebt- 
ed to  plaintiff,  and  set  up  a  counterclaim  for 
$25  for  storage  of  the  box  of  pants.  The  jus- 
tice gave  judgment  for  $93,  value  of  the 
goods,  and  $50.  The  case  was  carried  by  ap- 
peal to  the  superior  court  The  plaintiff  was 
allowed  to  amend  and  allege  that  *the  defend- 
ant received  at  Durham,  N.  C,  the  box  of 
pants  addressed  to  plaintiff  at  Durham ;  that 
the  defendant  upon  the  arrival  of  said  box 
of  goods  so  addressed  to  plaintiff  as  con- 
signee, failed  to  notify  plaintiff  of  its  arrival 
and  the  charges  thereon,  as  required  by  sec- 
tion 2633  of  Revisal  of  1905,  and  for  such 
failure  demands  the  sum  of  $50,  as  penalty 
imposed  by  said  section  2633  of  Revisal  of 
1905." 

The  jury  responded  to  the  issues  as  fol- 
lows: **(1)  What  is  the  value  of  the  case  of 
pants  shipped  to  plaintiff?  An&  $93.  <2) 
Did  defendant  unlawfully  refuse  to  deliver 
the  case  of  pants  to  plaintiff?  An&  Yes.  (3) 
Did  defendant,  upon  the  arrival  of  the  case 
of  pants,  notify  plaintiff,  the  consignee,  of 
the  arrival  and  the  charge  for  transportation 
upon  the  same?    Ans.  No.    (4)  What  damage, 
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if  any,  by  way  of  penalty,  is  plaintiff  entitled 
to  recover  of  defendant?  Ana.  $50.  (5) 
What  amount,  if  anything,  by  way  of  counter- 
claim for  storage  Is  defendant  entitled  to  re- 
cover of  the  plaintiff  ?' Ans.  Nothing."  Judg- 
ment accordingly.    Appeal  by  defendant 

Guthrie  &  Guthrie,  for  appellant  Manning 
&  Foui^ee,  for  appellee. 

CLARK.  O.  J.  The  plaintiff  introduced 
two  of  the  four  paragraphs  of  the  answer 
filed  before  the  justice  of  the  peace.  The 
defendant  offered  the  other  two  paragraphs. 
In  Lewis  v.  Railroad,  132  N.  C.  382,  43  S.  E. 
919,  It  is  said:  "Where  a  paragraph  of  an 
answer  admits  a  specific  fact,  and  in  another 
part  of  the  same  paragraph  denies  the  allega- 
tions of  the  corresponding  paragraph  of  the 
complaint,  the  plaintiff  is  entitled  to  intro- 
duce the  admission  without  introducing  the 
part  denying  the  allegations  of  the  com- 
plaint." Here  the  paragraphs  of  the  answer 
put  in  evidence  by  the  plaintiff  were  com- 
plete In  themselves,  and  it  was  not  error  to 
exclude  the  distinct  averments  in  its  own  in- 
terest made  by  the  defendant  It  could  put 
on  evidence  in  support  of  them  at  the  trial. 
Stewart  v.  Railroad,  136  N.  O.  385,  48  S.  E. 
793. 

A  transfer  company  was  in  the  habit  of 
hauling  goods  for  plaintiff  and  others,  but 
that  only  made  it  the  agent  of  plaintiff  as  to 
goods  actually  hauled.  There  was  no  evi- 
dence that  the  transfer  company  was  told  to 
haul  these  goods,  and  it  was  not  error  to  ex- 
clude a  question  asked  of  an  agent  of  such 
transfer  company  to  show  notice  given  to 
him  of  plaintiff's  goods  being  in  the  depot, 
when  there  was  no  evidence  that  such  notice, 
if  given,  was  communicated  to  the  plaintiff. 
The  plaintiff  testified  that  he  applied  for  the 
goods  in  person  repeatedly. 

The  court  allowed  the  plaintiff  to  amend 
Its  complaint,  and  the  defendant  to  amend 
Its  answer,  but  not  to  plead  the  statute  of  lim- 
itations. The  amendment  did  not  set  up  a 
cause  of  action  wholly  different,  but  merely 
amended  complaint  to  claim  the  penalty  of 
$50  under  Revlsal  1905,  i  2633.  Such  amend- 
ment was  in  the  discretion  of  the  court,  as 
was  also  the  refusal  of  an  amendment  plead- 
ing the  statute  of  limitations.  Parker  v. 
Harden,  122  N.  C.  Ill,  28  S.  E.  962;  Good- 
win V.  Fertilizer  Oo.,  123  N.  O.  162.  31  S.  E. 
373. 

The  fourth  exception  is  abandoned.  The 
fifth  exception  presents  the  contention  that 
this  is  an  interstate  shipment,  and  that  Re- 
vlsal, §  2633,  does  not  apply.  It  Is  true  that 
the  shipment  originated  at  Baltimore,  Md., 
but  it  seems  to  have  gotten  "mlssent"  and 
left  Its  route,  which  was  via  Dunn,  N.  C, 
thence  over  Durham  &  Southern  Railroad  to 
Durham,  N.  C.  The  defendant's  answer  avers 
that  by  reason  of  said  error  or  mistake  the  A. 
C.  Ia  Railroad  Company  "rebilled"  the  goods 


from  Selma  to  Durham  over  defendant's  line, 
and  that  It  received  and  transported  the 
goods  by  virtue  of  said  Selma  to  Durham, 
B/L,  and  that  the  original  waybill  or  B/L 
from  Baltimore  to  Durham  never  came  Into 
its  possession.  Clearly  this  is  an  intrastate 
matter.  But  if  It  had  been  an  Interstate 
transaction,  the  penalty  Imposed  by  Revlsal, 
§  2633,  has  nothiug  to  do  with  interstate 
transportation,  but  deals  only  with  the  neg- 
lect of  duty  of  the  defendant  after  the  trans- 
portation was  fully  completed  and  the  goods 
lay  in  its  warehouse,  not  in  the  cars,  at  Dor- 
ham.  The  plaintiff  demanded  his  goods  again 
and  again,  but  the  defendant  would  not  make 
out  Its  freight  charges  nor  deliver  the  goods. 
Tlie  penalty  laid  by  Revlsal  1905,  $  2633,  has 
been  held  not  a  burden  on  Interstate  com- 
merce (Harrlll  v.  Railroad,  144  N.  C.  532,  57 
S.  E.  383),  and  Indeed  the  failure  to  deliver 
freight  is  not  interstate  commerce  (Morris  v. 
Express  Co.,  146  N.  C.  171,  59  S.  E.  667,  15 
L.  R.  A.  [N.  S.]  083). 

Exception  6  Is  for  refusal  to  permit  defend- 
ant to  amend  answer  so  as  to  plead  the  stat- 
ute of  limitations.  This  was  a  matter  of  dis- 
cretion, and  not  reviewable. 

The  defendant  still  has  the  goods,  and  the 
plaintiff  has  been  sued  by  consignor  and  been 
forced  to  pay  their  value,  with  court  coats 
added.  There  Is  no  possible  ground  for  de- 
fendants counterclaim  for  warehouse  charges 
on  goods  it  wrongfully  withheld  and  refused 
to  deliver. 

No  error. 


(160  N.  C.  837> 
STATE  V.  ROBERSON. 

(Supreme  Court  of  North  Carolina.     April  7^ 
1909.) 

1.  Homicide  (§  146*)— Pbesumptions  of  Mal- 
ice. 

Where  defendant  admits  that  he  killed  de- 
ceased with  a  pistol,  the  law  presumes  malice. 
[Ed.   Note.— For  other  cases,   see   Homicide^ 
Cent.  Dig.  {  269;    Dec.  Dig.  §  146.*] 

2.  Homicide  (§   147*)—Deobees— Evidence- 
Burden  of  proof. 

Though  malice  is  presumed  from  the  fact 
that  defendant  shot  deceased,  the  burden  is  on 
the  prosecution  to  show  such  deliberation  an<t 
premeditation  as  to  justify  a  conviction  of  mur- 
der in  the  first  degree. 

[Ed.    Note.— For  other  cases,   see   Homicide*. 
Cent.  Dig.  §1  272,  272% ;    Dec.  Dig.  S  147.*] 

3.  Homicide  (§  269*)— Premeditation— Ques- 
tion FOR  Jury. 

Evidence  in  a  murder  case  held  to  justify 
submitting  the  question  of  premeditation  and 
deliberation  to  the  jury. 

[E3d.   Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  §  563 ;   Dec.  Dig.  §  269.*] 

4.  Homicide  (§  169*)  —  Execution  of  Evi- 
dence. 

In  a  prosecution  for  murder,  it  appeared 
that  defendant  and  R.  had  been  employed  by 
deceased,  and  that  there  was  a  dispute  about 
their  wages;  that  defendant  was  armed,  and 
after  threatening  to  make  trouble  for  deceased, 
if  he  did  not  get  his  money,  went  to  the  shop- 
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of  deceased  and  shot  bim.  Defendant  sought 
to  show  that  just  before  going  to  the  shop  R. 
came  along  the  street,  and  said  to  him,  **I 
have  got  mine/*  and  that  he  then  went  to 
the  shop  to  get  his  wages,  thinking  that  de- 
ceased had  concluded  to  pav  his  men,  but  the 
court  excluded  the  remark  of  R.  Held,  that  the 
ruling  was  not  error,  as  such  remark  threw 
00  light  on  the  question  of  defendants  premedi- 
tated intention  to  shoot  deceased,  unless  he 
received  his  money,  and  could  not  have  affected 
the  result. 

[Ed.  Note.— For  other  cases,  see  JBtomicide, 
Dec.  Dig.  §  169.*] 

5.  HoHTCiDE  (5  14*)— ••Prkmeditatiow"  and 

''^Deliberation  " 

By  "premeditation"  and  "deliberation**  is 
meant  that  "the  reason  and  judgment  is  exer^ 
cised,  that  the  fact  of  the  killing  is  weighed 
and  considered,  and  that  as  a  result  there  is  in 
the  mind  the  fixed  purpose  to  kill,  which  must 
precede  the  act  of  killing,  althoueh  the  length  of 
time  between  its  formation  ana  the  killing  is 
not  material.*' 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  19,  20;    Dec.  Dig.  §  14.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1&51-1956:  vol.  6,  pp.  5503-5507; 
vol.  8,  pp.  7632-7760.1 

a  Homicide    (fi    146*)  —  Maucx  —  Pbesuhp- 

TIONS. 

The  killing  with  a  deadly  weapon  raises 
the  presumption  of  malice. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  269;    Dec  Dig.  S  146.*] 

7.  Homicide  rt  286*)— Tbiai/— Instbuctionb— 

Fbesumptions. 

An  instruction  "that  killing  with  a  deadly 
weapon  raises  a  presumption  of  malice"  is  not 
subject  to  the  objection  that  the  jury  might 
have  understood  the  court  to  mean  that  such 
killing  "raised  the  presumption  of  murder  in 
the  first  degree." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  §  286.*] 

Walker  and  Hoke,  JX,  dissenting. 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; W.  R.  Allen,  Judge. 

Robert  Roberson  was  conylcted  of  murder 
in  the  first  degree,  and  appeals.    No  error. 

Wheeler  Martin  and  Winston  &  Everett, 
for  appellant  Attorney  General  Blckett,  for 
the  State. 

BROWN,  J.  1.  The  most  Important  con- 
tention made  by  the  prisoner  upon  this  ap- 
peal is  that  there  is  no  evidence  of  a  premed- 
itated and  deliberate  homicide.  The  pris- 
oner haying  admitted  that  he  slew  the  de- 
ceased with  a  pistol,  the  law  presumes  mal- 
ice, but  nerertheless  places  the  burden  on 
the  state  to  fully  satisfy  the  jury  that  it  was 
deliberately  and  premeditatedly  done,  to  jus- 
tify a  conrlction  of  murder  in  the  first  de- 
gree. The  state  examined  several  witnesses, 
whose  testimony,  set  out  fully  in  the  record, 
tends  strongly  to  prove  that  the  prisoner  and 
Will  Rpberson  had  been  employed  by  deceas- 
ed, and  that  there  was  a  dispute  about  their 
wages,  which  had  greatly  Incensed  prisoner. 
On  the  day  of  the  homicide  prisoner  armed 
himself  with  a  pistol,  and  threatened  that, 


unless  the  deceased  paid  him  his  money,  he 
was  going  to  give  him  trouble  about  it ;  that 
he  had  the  pistol  in  his  bosom  while  at  the 
shop  of  one  Moore,  and  there  made  threats 
against  deceased  that,  if  he  did  not  pay  him, 
he  would  give  him  trouble ;  that  he  took  the 
pistol  from  his  bosom  and  started  f^om 
Moore's  place  towards  the  butcher  shop  of 
deceased  near  by.  The  butcher  shop  has  a 
lattice  window,  which  was  raised.  Deceas- 
ed was  inside,  leaning  on  the  butcher's  block. 
Prisoner  fired  at  him  three  times  from  the 
outside  of  the  market  house,  and  then  ran. 
The  evidence  tends  to  prove  that  deceased 
was  unarmed,  that  a  small  knife  was  on  the 
block,  and  a  hatchet  under  the  counter,  but 
that  deceased  had  hold  of  neither.  The  only 
witness  examined  for  the  prisoner  was  the 
prisoner  himself.  His  evidence  makes  out  a 
clear  case  of  self-defense.  He  testifies  that 
he  saw  Will  Roberson  come  from  Whichard's 
shop,  and  that  Will  said,  "I  have  got  mine**; 
that  he  went  to  the  shop  to  get  his  money, 
and  asked  deceased  for  it;  that  deceased 
cursed  him,  and  refused  to  pay  him ;  that  the 
deceased  grabbed  the  hatchet,  and  endeav- 
ored to  kill  prisoner ;  and  that  then  prisoner 
fired  on  him.  We  think  that  the  evidence 
was  amply  suQclent  to  justify  his  honor  in 
submitting  the  question  of  premeditation  and 
deliberation  to  the  jury.  The  prisoner  was 
angry  with  deceased  about  the  wages  he 
claimed.  He  had  armed  himself  with  a  pis- 
tol the  morning  of  the  homicide,  and  conceal- 
ed it  in  his  bosom.  He  made  threats  against 
the  deceased  that,  unless  he  was  paid,  he 
would  give  deceased  trouble.  Such  threats, 
coupled  with  the  character  of  the  weapon 
with  which  the  prisoner  had  armed  himself, 
justify  the  inference  that  he  meant  to  kill  or 
do  serious  bodily  harm.  He  carried  the  pis- 
tol concealed,  but  took  it  out  at  the  market 
house,  and  fired  at  the  unarmed  man  from 
the  outside  of  the  structure,  as  deceased  was 
leaning  on  the  block,  and  repeated  his  fire 
until  he  had  shot  three  times,  and  then  ran. 
From  these  facts,  supported  by  abundant  evi- 
dence, the  Inference  that  the  shooting  was  de- 
liberately and  purposely  done,  with  intent  to 
kill  if  the  prisoner  did  not  get  his  money,  is 
well  warranted.  State  v.  Hunt,  134  N.  C. 
684,  47  S.  E.  49.  State  v.  Teachey.  138  N.  C. 
587.  50  S.  B.  232,  State  v.  Exum.  138  N.  O. 
599,  50  S.  B.  283,  State  v.  Daniel,  130  N.  C. 
549,  51  S.  E.  858,  and  State  v.  Conly,  130  N. 
C.  683,  41  S.  E.  534,  are  cases  somewhat  in 
point.  The  prisoner  was  evidently  "taking 
the  law  in  his  own  hands,"  and  avenging  his 
own  wrongs.  In  this  connection  we  may  well 
quote  from  an  eminent  English  writer:  "Let 
It  be  observed  that  In  all  possible  cases  delib- 
erate homicide  upon  a  principle  of  revenge 
is  murder.  No  man,  under  the  protection  of 
the  law,  is  to  be  the  avenger  of  his  own 
wrongs.     If  they  are  of  such  a  nature  for 
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which  the  laws  of  society  will  give  blm  an 
adequate  remedy,  thither  he  ought  to  resort, 
but  be  they  of  what  nature  soever,  he  ought 
to  bear  Ids  lot  with  patience."  Foster's 
Crown  Law,  296. 

2.  J.  D.  Moore,  a  witness  for  the  state,  tes- 
tified: "I  was  sitting  in  front  of  my  shop 
when  I  heard  the  report  of  a  pistol,  and  saw 
the  prisoner  shoot  Whlchard  three  times,  and 
then  run."  *'Just  before  the  shooting  the 
prisoner  was  sitting  down  at  my  stove  and 
talking  to  me.  He  said  that  Whichard  (the 
deceased)  owed  him  some  money,  and  he  was 
going  to  have  it  or  give  Whichard  some  trou- 
ble about  it  After  a  while  he  got  up  and 
went  immediately  to  the  market.  He  took 
his  pistol  out  of  his  shirt  front  and  commenc- 
ed firing.  I  saw  Will  Roberson  come  across 
the  railroad  from  Whlchard*s  market  just  be- 
fore the  defendant  went  there."  On  cross- 
examination  of  this  witness  the  prisoner  pro- 
IKMsed  to  show  that  Will  Roberson,  who  had 
been  at  work,  with  the  prisoner  for  Which- 
ard, came  from  Whichard  and  held  up  some 
money,  and  said  to  prisoner,  "I  got  mine." 
Defendant's  counsel  stated  that  the  purpose 
was  to  show  that  witness  Induced  defendant 
to  think  that  Whichard  had  changed  his 
mind,  and  was  paying  off,  and  that  this  show- 
ed why  defendant  went  to  the  market.  This 
evidence,  on  objection  by  the  state,  was  ex- 
cluded and  defendant  excepted.  We  are  of 
opinion  that  the  rejected  evidence  tended  to 
throw  no  light  upon  the  real  question  at  is- 
sue, and  could  not  possibly  have  been  of  any 
value  to  the  prisoner  had  it  been  admitted, 
and  could  noit  have  affected  the  result  The 
reason  assigned  for  its  competency  is  that 
this  declaration  of  Will  Roberson  conveyed 
to  the  prisoner  the  information  that  Will 
Roberson  had  received  his  money,  and  in- 
duced the  prisoner  to  go  at  once  to  Which- 
ard in  order  to  get  his  pay,  in  the  belief  that 
he  would  get  it,  and  thus  to  disprove  any 
premeditation.  The  rejected  declaration  Is  a 
circumstance  tending  to  prove  only  one  fact, 
viz.,  that  the  prisoner  went  to  Whichard's 
market  to  demand  the  money  he  claimed  that 
Whichard  owed  him,  but  it  failed  to  throw 
any  light  whatever  upon  the  prisoner's  pur- 
pose in  case  Whichard  still  refused  to  pay 
him.  It  was  offered  solely  upon  the  question 
of  premeditation  and  upon  no  other  phase  of 
the  case,  and  if  It  fails  to  disprove  that,  then 
it  is  worthless  for  any  purpose.  An  exami- 
nation of  the  evidence  and  contentions  of  the 
state  and  of  the  prisoner  discloses  the  worth- 
lessness  of  the  rejected  declaration.  The 
evidence  of  the  state  is  very  strong,  and 
tends  to  prove  that  prisoner  armed  himself 
and  went  to  the  deceased  intending  to  kill 
him,  or  do  him  bodily  harm,  only  in  the  event 
that  he  did  not  get  bis  money,  that  he  did 
not  get  his  money,  and  that,  without  any  sort 
of  provocation,  he  shot  the  deceased,  who 
was  unarmed,  three  times  and  killed  him. 
The  defense  of  the  prisoner  is  self-defense, 
and  rests  entirely  upon  his  own  evidence.    It 


is  evident  that  the  Jury  utterly  rejected  the 
prisoner's  evidence,  or  else  they  must  have 
acquitted  him.  Had  they  credited  his  evi- 
dence, they  could  not  have  done  otherwise 
under  the  instructions  of  his  honor.  It  is 
thus  perfectly  plain  that  the  rejection  of  the 
declaration  of  Will  Roberson,  "I  got  mine," 
did  not  in  the  least  affect  or  detract  from 
the  prisoner's  defense.  Did  the  rejection  of 
it  militate  in  any  degree  against  prisoner  up- 
on the  question  of  premeditation?  The  state 
did  not  contend  that  the  prisoner  went  to  the 
market  armed,  and  with  one  purpose  to  kill 
the  deceased  in  any  event,  but  only  in  the 
event  that  deceased  refused  to  pay  him.  The 
deceased  did  refuse,  and  the  prisoner  carried 
out  his  previously  formed  purpose  and  killed 
him.  The  rejected  declaration  tends  to  prove 
why  prisoner  went  to  the  market  at  the  time 
he  did,  viz.,  to  get  his  money,  a  fact  admitted 
by  the  state,  and,  had  he  received  his  mon- 
ey, there  would  have  been  no  homicide.  But 
the  contention  and  evidence  of  the  state  is 
that  the  prisoner  went  to  the  market  to  get 
his  money,  and  that  he  Intended  to  kill  the 
deceased  only  in  the  event  he  failed  to  do  so. 
The  rejected  declaration  throws  no  light 
whatever  on  prisoner's  intentions  in  case  of 
such  failure.  On  the  contrary,  the  decided 
probability  Is  that  the  knowledge  that  the  de- 
ceased had  paid  Will  Roberson,  and  refused 
to  pay  him,  **added  fuel  to  the  fiame,"  and 
but  hardened  the  prisoner's  previously  form- 
ed purpose  to  kill  the  deceased  if  he  did  not 
pay  him. 

3.  The  prisoner  submitted  some  prayers  for 
instruction  upon  the  question  of  premedita- 
tion, and  excepted  because  the  court  declin- 
ed to  give  them,  and  further  specifically  ex- 
cepted to  the  charge  of  the  court  as  fol- 
lows :  "By  'premeditation'  and  'deliberation* 
is  meant  that  the  reason  and  judgment  is  ex- 
ercised, that  the  fact  of  the  killing  is  weigh- 
ed and  considered,  and  that  as  a  result  there 
is  in  the  mind  the  fixed  purpose  to  kill.  The 
fixed  purpose  to  kill  must  precede  the  act  of 
killing,  although  the  length  of  time  l>etween 
the  time  it  is  formed  and  carried  into  effect 
is  not  material."  "This  premeditation  and 
deliberation,  like  any  other  fact,  may  be 
shown  by  circumstances,  and  in  determining 
there  was  such,  the  jury  may  consider  evi- 
dence of  absence  of  provocation,  absence  of 
a  quarrel  at  the  time  of  the  killing,  and 
threats,  if  there  is  such  evidence.  Not  that 
you  are  compelled  to  find  premeditation  and 
deliberation  from  such  evidence,  but  that,  if 
there  is  such  evidence,  you  may  consider  it 
in  determining  whether  there  was  such  pre- 
meditation and  deliberation  as  I  have  in- 
dicated." Almost  every  word  in  this  charge 
has  been  repeatedly  upheld  by  this  court  It 
follows  all  the  decisions  from  E\iller's  Case, 
in  114  N.  C.  885,  19  S.  E.  797,  to  Banks'  Case, 
143  N.  C.  652,  57  S.  E.  174.  The  charge  is 
substantially  the  charge  which  was  approved 
by  this  court  in  State  v.  Teachey,  138  N.  C. 
598,  50  S.  E.  232.    See,  also,  State  v.  £xum«. 
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sapra ;  State  v.  Booker,  123  N.  C.  713,  81  S. 
E.  376.  The  prisoner  excepts  to  the  follow- 
ing charge:  "Malice,  which  is  a  necessary 
element  of  murder  in  the  first  and  second  de- 
grees, means  killing  without  legal  excuse,  and 
is  presumed  from  killing  with  a  deadly  weap- 
on." This  is  a  correct  proposition  of  law. 
The  killing  with  a  deadly  weapon  raises  a 
presumption  of  malice.  That  is  all  the  charge 
says.  There  is  no  intimation  that  it  raises  a 
presumption  of  murder  in  the  first  degree. 
Such  a  charge  would  be  obnoxious  to  Loch- 
ler's  Case,  118  N.  G.  1154,  24  S.  E.  410.  In 
another  part  of  the  charge  the  court  gave  the 
Jury  explicit  instructions  that  the  defendant 
must  have  weighed  and  determined  the  mat- 
ter, and  formed  a  fixed  purpose  to  kill,  and 
must  have  killed  as  a  consequence  of  this 
fixed  purpose.  The  portion  of  the  charge  ex- 
cepted to  is  eyidently  a  part  of  the  judge's 
charge  that-murder  is  the  unlawful  killing  of 
another  with  malice  aforethought,  and  that 
killing  with  a  deadly  weapon  raises  a  pre- 
sumption of  malice.  The  jury  could  not,  in 
any  view  of  the  charge  as  to  deliberation  and 
premeditation,  have  possibly  thought  that  the 
judge  intended  to  say  that  the  killing  with  a 
deadly  weapon  raised  a  presumption  of  mur^ 
der  in  the  first  degree,  and  as  a  matter  of 
fact  the  judge  did  not  say  it  The  able  and 
painstaking  judge  who  tried  this  case  below 
delivered  a  most  exhaustive  and  clear  charge 
to  the  jury,  in  which  he  did  the  prisoner  full 
justice. 

We  have  examined  the  entire  record,  and 
each  exception  taken,  with  the  care  demand- 
ed in  a  matter  of  such  solemnity,  and  we 
find  no  error  of  which  the  prisoner  can  justly 
complain. 

No  error. 

WALKER,  J.  (dissenting).  While  I  concur 
with  the  majority  in  the  rulings  upon  the  oth- 
er exceptions,  I  think  the  court  below  erred 
in  not  admitting  what  was  said  and  done 
by  Will  Roberson,  in  the  presence  and  hear- 
ing of  the  defendant,  before  he  went  to  the 
market  for  the  purpose  of  seeing  Whichard 
about  his  wages.  That  he  went  there  to  get 
his  money  was  shown  by  the  testimony  of 
the  state's  witness  J.  D.  Moore,  for  he  told 
Moore,  not  that  he  intended  to  give  Whichard 
trouble  because  he  had  refused  to  pay  him,  but 
that  he  intended  to  have  his  money,  or  give 
Whichard  some  trouble,  Implying  that  he 
would  first  demand  it  of  Whichard.  The  de- 
fendant and  Will  Roberson  had  worked  to- 
gether for  Whichard,  and  the  latter  had  be- 
fore refused  to  pay  their  wages.  It  seems 
that  afterwards  Whichard  changed  his  mind, 
and  paid  Will  Roberson  what  was  due  to  him, 
and  the  latter  then,  in  the  presence  of  the  de- 
fendant and  J.  D.  Moore,  held  up  his  hand 
with  the  money  in  it,  and  said,  *'I  have  got 
mine.*'  We  must  assume  this  to  be  true,  as 
the  court  excluded  the  testimony.  This  was 
not  hearsay  evidence.  It  was  itself  a  fact  or 
circumstance,  and  its  competency  and  rele- 


vancy depend  upon  what  impression  it  made 
on  the  mind  of  the  defendant.  It  was  surely 
competent  for  the  defendant  to  show,  if  he 
could,  that  he  went  to  see  Whichard  with  a 
peaceful,  and  not  a  hostile,  purpose.  The 
state  had  introduced  evidence  tending  to 
show  that  his  purpose  was  a  hostile  one,  and 
any  fact  or  circumstance  tending  to  show 
the  contrary  would  seem  to  be  relevant  to 
the  issue.  It  was  not  an  unreasonable  infer- 
ence for  the  defendant  to  draw  from  what 
Will  Roberson  said  and  did  that  Whichard 
had  changed  his  mind,  and  Intended  to  pay 
both  of  them  what  he  owed.  Why  should  he 
pay  the  one,  and  not  the  other?  They  had 
both  worked  under  the  same  circumstances, 
and  were  equally  entitled  to  their  hire.  No 
reason  appears  from  the  evidence  why  he 
should  distinguish  between  them  or  discrim- 
inate against  the  defendant.  The  jury  may 
have  convicted  the  defendant  of  murder  in 
the  first  degree  because  they  found  from  his 
previous  threat,  or  the  conversation  with 
Moore,  that  he  went  to  the  market  with  the 
deliberate  intent  to  kill  Whichard,  and  not 
that  he  had  formed  his  purpose  to  kill  after 
he  had  reached  thera  In  this  view  it  was 
material  for  the  defendant  to  show,  if  he 
could,  that  he  approached  Whichard  with  no 
homicidal  intent,  but  believing  from  what  he 
had  heard  Will  Roberson  say  that  he  would 
receive  his  wages,  and  would  have  no  trouble 
with  Whichard.  The  jury  should  have  been 
permitted  to  hear  the  excluded  evidence,  so 
that  they  might  determine,  in  the  light  of 
all  the  facts  and  circumstances,  whether 
there  had  been  premeditation  and  delibera- 
tion on  the  part  of  the  defendant.  I  cannot 
say  the  evidence  was  so  slight  as  to  render 
harmfess  the  ruling  of  the  court  by  which  it 
was  rejected.  The  state  of  the  defendant's 
mind  was  the  question  involved.  If  the  evi- 
dence had  been  admitted,  and  upon  it,  when 
considered  in  connection  with  the  other  facts, 
the  jury  had  found  that  the  defendant  went 
to  see  Whichard  for  the  sole  purpose  of  get- 
ting his  money,  thinking  that  Wihichard 
would  pay  him  as  he  had  paid  Will  Roberson, 
and  that  there  would  be  no  trouble,  the  ques- 
tion of  premeditation  and  deliberation  would 
naturally  have  been  restricted  to  evidence  of 
what  occurred  after  the  defendant  had  reach- 
ed the  market  It  is  true  the  jury,  with  the 
evidence  admitted,  might  have  found  that 
the  defendant  had  fully  made  up  his  mind 
to  kill  Whichard  if  he  refused  to  pay  his 
wages,  although  he  may  have  thought  that  he 
would  get  his  money  without  any  trouble,  but 
the  question  of  premeditation  and  delibera- 
tion must  be  decided  by  the  jury  from  all 
the  facts  as  they  may  find  them  to  be,  and  the 
slightest  circumstance,  forming  substantially 
a  part  of  the  res  gestae,  and  closely  connected 
with  the  act  of  killing,  may  sometimes  turn 
the  scales  In  favor  of  the  defendant 

If  we  are  permitted  to  draw  only  that  m- 
ference  from  the  rejected  testimony  which  is 
favorable  to  the  state  and  unfavorable  to  the 
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defendant  it  may  be  the  Judge's  ruling  was 
correct,  but  is  this  the  proper  method  of  in- 
terpretation? Where  the  question  Is  one  of 
intent,  the  slightest  circumstance,  especially 
where  It  accompanies  an  act  of  the  defend- 
ant immediately  preceding  the  homicide, 
may  be  of  sufficient  weight  to  change  the  ver- 
dict. The  jury,  in  this  case,  may  have  re- 
jected the  plea  of  self-defense,  and  convicted 
the  defendant  for  the  very  reason  that  the 
testimony  he  offered  was  excluded  by  the 
court,  as  he  was  thereby  left  with  nothing 
except  his  own  testimony  (viewed,  of  course, 
with  some  suspicion)  and  the  state's  testi- 
mony as  to  the  threat  alleged  to  have  been 
made  to  J.  D.  Moore.  If  he  had,  at  one  time, 
conceived  the  purpose  to  kill  Whichard  in 
the  event  of  his  refusal  to  pay  him,  may  not 
the  jury  have  found  upon  the  rejected  testi- 
mony, if  It  had  been  admitted,  that  he  bad 
abandoned  that  purpose,  and  approached 
Whichard  fully  believing  that  there  would  be 
no  occasion  for  trouble,  as  there  was  no  rea- 
son why  he  should  not  be  paid  which  did  not 
apply  with  equal  force  to  Will  Roberson. 
The  question  was  as  to  the  state  of  his  mind 
when  he  went  to  the  market,  where  Which- 
ard was,  and  not  what  he  may  have  decided 
to  do  after  Whichard  refused  to  pay  him.  If 
there  was  such  refusal.  The  defendant  was 
entitled  to  have  the  jury  consider  every  fact 
or  circumstance  tending  to  enlighten  them 
upon  this  question.  The  exclusion  of  the  evi- 
dence was  tantamount  to  an  absolute  accept- 
ance of  the  state's  theory,  and  the  truth  of 
the  evidence  supporting  it,  that  he  went  to 
the  market  for  the  purpose  of  killing  Which- 
ard if  he  refused  to  pay  his  wages.  It  is 
true  the  rejected  testimony  tended  to  prove 
that  the  defendant  went  to  collect  his  money, 
but  this  Is  not  all  it  tended  to  prove,  as  I 
have  shown. 

HOKE,  J.,  concurs  In  dissenting  opinion. 


(150  N.  C.  433) 

PARKER  V.  NORTH  CAROLINA  R.  CO. 

(Snpreme  Court  of  North   Carolina.     April  7, 
1909.) 

1.  Railroads  (§  259*)— Leases— Liabilitt  of 
Lessor  for  Negligence  of  Lessee. 

A  lessor  railroad  company  would  be  lia- 
ble for  the  negligent  killing  of  an  employ^  by 
its  lessee  company. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent.  Dig.  §  813 ;    Dec.  Dig.  {  259.*] 

2.  Pleading  (J  350*)— Frivolous  Deuubrbb 
—Judgment— Necessity  fob  Motion. 

Under  Revisal  1905.  S  560,  providing  that, 
if  a  demurrer  be  frivolous,  the  party  prejudiced 
thereby  may  apply  to  the  court  or  judge  for 
judgment  thereon,  and  judgment  may  be  given 
accordingly,  the  prejudiced  party  must  move  for 
the  judgment,  if  he  desires  it. 

[Ed.    Note.— For  other   cases,    see   Pleading, 
Cent.  Dig.  §  1070;   Dec.  Dig.  S  850.*] 


3.  Pleading  (8  222*)— Deicubbeb— Right  to 

Answer  Over. 

Where  a  demurrer  to  the  complaint  is  over' 
ruled,  even  if  it  be  frivolous,  the  court  may  in 
its  discretion  refuse  to  give  plaintiff  judgment 
by  default,  and  may.  permit  defendant  to  an- 
swer over. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f§  570-574 ;    Dec.  Dig.  fi  222.*1 

Appeal  from  Superior  Court,  Durham 
County ;   B.  B.  Jones,  Judge. 

Death  action  by  MoUle  C.  Parker  against 
the  North  Carolina  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Guthrie  &  Guthrie,  for  appellant  V.  S. 
Bryant,  Aycock  &  Winston,  and  A.  L.  Brooks, 
for  appellee. 

WALKER,  J.  This  action  was  brought  to 
recover  damages  for  the  death  of  the  plain- 
tifiTs  intestate,  which  is  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant's 
lessee,  the  Southern  Railway  Company.  It 
is  alleged  in  the  complaint  that  prior  to  Aug- 
ust 6,  1907,  the  defendant  leased  its  road, 
fixtures,  and  franchise  to  the  defendant  for 
a  term  of  years,  and  that  on  said  day  "the 
defendant's  lessee,  by  and  with  the  knowl- 
edge, consent,  and  approval  of  the  defendant, 
was  operating  freight  and  passenger  trains 
along  said  line  of  railway,"  the  intestate  be- 
ing one  of  its  locomotive  engineers,  and  that, 
while  so  employed  and  engaged  in  the  per- 
formance of  his  duty,  he  was  killed  by  the 
collision  of  the  engine,  which  was  then  in  his 
charge  as  engineer,  and  a  train  of  tlie  de- 
fendant's lessee,  and  that  the  collision  was 
caused  by  the  negligence  of  the  said  lessee. 
The  defendant  demurred,  upon  the  ground 
that  It  did  not  sufficiently  appear  in  the  com- 
plaint that  the  lease  was  in  force  at  the 
time  the  plaintlflC*s  Intestate  was  killed,  nor 
that  the  intestate  was  acting  under  instruc- 
tions given  by  the  said  lessee.  We  have  stat- 
ed only  the  substance  of  the  complaint  and 
demurrer.  The  court  overruled  the  demur- 
rer, and  permitted  the  defendant  to  answer, 
and  to  this  ruling  the  defendant  excepted 
and  appealed.  We  do  not  entertain  any  doubt 
as  to  the  correctness  of  the  ruling  of  the 
court  It  api)ear8,  at  least  substantially.  In 
the  complaint,  that  at  the  time  the  Intestate 
was  killed  the  Southern  Railway  Company 
was  operating  the  railway  of  the  defendant 
as  its  lessee,  and  that  the  intestate  was  in 
the  employ  of  the  lessee  and  in  the  dis- 
charge of  his  duty  as  one  of  Its  engineers. 
That  the  defendant,  as  lessor,  is  liable  for 
the  negligent  killing  of  the  Intestate  by  its 
lessee,  has  been  settled  by  numerous  deci- 
sions of  this  court  Logan  v.  Railroad,  116 
N.  C.  WO,  21  S.  E.  959 ;  Brown  v.  Railroad, 
131  N.  C.  455,  42  S.  E.  91L 

The  plaintiff  contended  In  this  court  that 
the  demurrer  was  frivolous,  and  judgment 
by  default  and  inquiry  should  have  been  en- 
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tered  In  the  court  below,  and  that  we  should 
direct  such  a  judgment  to  be  entered.  But 
he  did  not  move  for  judgment,  as  required 
by  Revisal  1905,  S  560,  which  provides  that 
**If  a  demurrer,  answer  or  reply  be  frivolous, 
the  party  prejudiced  thereby  may  apply  to 
the  court  or  to  the  judge  thereof  for  judg- 
ment thereon,  and  judgment  may  be  given  ac- 
cordingly." See,  also,  Revisal  1905,  §  472. 
Nor  did  the  plaintiff  except  to  the  judge's 
order  and  appeal.  The  judge  had  the  dis- 
cretion to  permit  the  defendant  to  answer 
after  he  had  overruled  the  demurrer,  even  if 
it  was  frivolous.  Dunn  v.  Barnes,  73  N.  C. 
278;  Clark's  Code  (3d  Ed.)  p.  295,  S  272,  and 
notes. 

The  case  of  Morgan  v.  Harris,  141  N.  C. 
360,  54  8.  B.  382,  is  directly  in  point  The 
Chief  Justice,  speaking  for  the  court,  says: 
"When  a  demurrer  is  overruled,  the  defend- 
ant Is  entitled  to  answer  over  as  a  matter 
of  right,  'if  it  appear  that  the  demurrer  was 
interposed  In  good  faith.'  Revisal  1905, 
S  506.  But,  when  the  demurrer  or  answer 
is  frivolous,  the  plaintifF  Is  entitled  to  judg- 
ment, unless  the  court,  in  the  exercise  of  a 
sound  discretion,  permits  the  defendant  to 
answer  over.  This  was  not  done  here,  be- 
cause the  judge  did  not  hold  the  demurrer 
frivolous,  and  leave  to  answer  was,  therefore, 
not  necessary.  The  refusal  to  hold  a  demur- 
rer or  answer  frivolous,  and  to  render  judg- 
ment thereon,  Is  not  appealable.  Walters  v. 
Stames,  118  N.  O.  842,  24  S.  B.  713;  Abbott 
V.  Hancock,  123  N.  C.  89,  31  S.  B.  271,  where 
the  reasons  are  given.  The  plaintiff's  appeal 
must,  therefore,  be  dismissed;  but  when  the 
case  goes  back,  with  this  judgment  holding 
the  demurrer  to  be  frivolous,  the  plaintiff 
will  be  entitled  to  judgment  by  default,  un- 
less the  court  below  is  of  the  opinion  that. 
In  the  exercise  of  a  sound  discretion,  the 
facts  justify  permission  to  answer  over,  Re- 
visal 1905,  §  1279." 

The  case  of  Walters  v.  Stames,  118  N.  C. 
842,  24  S.  B.  713,  cited  by  the  plaintiff,  does 
not  sustain  his  position.  The  court.  In  that 
case,  merely  held  that  the  demurrer  was 
frivolous,  contrary  to  the  ruling  of  the  judge, 
but  did  not  direct  judgment  to  be  given  In 
the  superior  court  for  the  plaintiff.  It  was 
left  with  the  judge  to  exercise  his  discretion. 
No  error. 


(ISO  N.  C.  423) 

In  re  DENNY. 

(Supreme  Court  of  North  Carolina.     April  7, 
1909.) 

Insane    Pebsons    (8    33*)— Appointment   of 
GuASDiAN— Findings. 

A  finding  on  a  lunacy  inquisition  that  D. 
was  incompetent  to  manage  her  own  affairs,  but 
was  not  wholly  deprived  of  her  reason,  was  a 
sufficient  finding  to  justify  the  appointment  of  a 
guardian  for  her,  under  Revisal  1905,  f  1890, 
autnorizing  the  appointment  of  a  guardian  for 
persons  who  nre  incompetent  from  want  of  un- 


derstanding to  manage  their  own  affairs,  by  rea- 
son of  excessive  use  of  intoxicating  drinl^  '*or 
other  cause." 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  §  33.*J 

Appeal  from  Superior  Court,  Person  Coun- 
ty;   E.  B.  Jones,  Judge. 

Application  for  the  api)olntment  of  a  guard- 
ian tor  Melissa  Denny  on  an  inquisition  of 
lunacy.  The  jury  returned  a  verdict  finding 
that  MeIlR.sa  Denny  was  Incompetent  from 
want  of  understanding  to  manage  ner  own  af- 
fairs, but  that  she  was  not  totally  deprived 
0^  her  reason,  on  which  the  clerk  refused 
to  appoint  a  guardian,  and  dismissed  the 
petition.  On  appeal  to  the  superior  court 
the  clerk  was  overruled,  and  the  appointment 
of  a  guardian  directed,  from  which  the  lunar 
tic  appeals.     Affirmed. 

Aycock  &  Winston,  Bryant  &  Brogdei]^  and 
L.  M.  Carlton,  for  appellant.  W.  T.  Brad- 
sher  and  N.  Lansford,  for  appellee. 

CLARK,  C.  J.  This  proceeding  is  brought 
under  Revisal  1905,  S  1890,  which  was  Code, 
I  1670.  This  section  clearly  makes  four  class- 
es of  persons  for  whom  a  guardian  may  be 
appointed,  namely:  (1)  Idiots;  (2)  lunatics; 
(3)  inebriates;  and  (4)  those  who  are  incom- 
petent from  want  of  understanding  to  man- 
age their  own  afFalrs  by  reason  of  the  ex- 
cessive use  of  intoxicating  drinks  or  other 
cause.  The  verdict  of  the  jury  settles  the 
fact  that  Melissa  Denny  belongs  to  the  fourth 
class,  and  Is  a  sufficient  finding.  In  re  An- 
derson, 132  N.  C.  243,  43  8.  £2.  649;  Sims 
V.  Sims,  121  N.  C.  298,  28  S.  E.  407.  40  L. 
R.  A.  737,  61  Am.  St.  Rep.  665.  Armstrong 
V.  Short,  8  N.  C.  11,  was  uecided  under  chap- 
ter 15,  p.  383,  Laws  1784,  when  such  Inquisi- 
tion was  limited  to  the  first  three  classes: 
(1)  Idiots;  (2)  lunatics;  (3)  inebriates.  The 
fourth  class  was  added  by  Code,  §  16f0. 

The  same  point  now  presented  came  up 
in  Re  Anderson,  132  N.  C.  243,  43  S.  £.  649, 
where  It  was  held  that  a  finding  that  Ander- 
son was  "not  an  idiot  or  lunatic,  but  that  he 
was  of  unsound  mind  and  incompetent  from 
want  of  understanding  to  manage  his  own 
affairs,"  was  ''sufficient  to  meet  the  language 
and  the  spirit  of  the  statute."  The  finding 
herein  Is  in  the  exact  language  of  the  stat- 
ute. The  cause  of  such  want  of  understand- 
ing would  often  be  impossible  to  assign,  and 
the  jury  is  not  required  to  find  It  It  is 
the  fact  of  a  want  of  understanding  sufficient 
to  manage  her  own  affairs  which  requires  the 
court  to  appoint  a  guardian,  whatever  the 
cause.  The  appointment  of  a  guardian  is 
not  restricted  to  cases  where  the  want  of 
sufficient  understanding  is  due  to  the  exces- 
sive use  of  Intoxicating  drinks,  but  extends 
to  cases  where  it  is  due  to  "other  cause."  It 
Is  said  in  Re  Anderson,  supra,  that  the  pro- 
vision creating  the  fourth  class  may  be  sub- 
ject to  abuse,  but  that  the  sole  function  of 
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the  court  is  to  construe  and  apply  the  law. 
mie  same  case  upholds  the  Jurisdiction  upon 
the  same  procedure. 

Revlsal  1905,  §  1890,  is  somewhat  stronger 
than  Code,  §  1670  (under  which  In  re  Ander- 
son, supra,  was  decided),  in  that  it  adds  the 
words,  "Incompetent  person,"  so  that  the  con- 
cluding paragraph  of  Revlsal  1905,  §  1890, 
reads:  "And  he  [the  clerk]  shall  proceed 
to  appoint  a  guardian  of  any  person  so  found 
to  be  an  idiot,  inebriate,  lunatic,  or  incompe- 
tent person." 

No  error. 


(150  N.  C.  417) 

OAMP  MFG.  CO.  V.  DURHAM  PBRTILIZ- 

ER  CO. 

(Supreme  Court  of  North  Carolina.     April  7, 

1909.) 

1.  Judgment  (8  849*)  — Assignment  — Wab- 

BANTY. 

There  is  an  implied  warranty  on  the  part 
of  the  assignor  of  a  judgment  that  it  6  a 
valid,  gnbsisting  obligation  against  Ihe  debtor 
for  the  amount  specified  therein,  and  has  not 
been  paid,  in  whole  or  in  part. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1500;    Dec.  Dig.  8  849.*] 

2.  Limitation  of  Actions  (|  95*)— Assign- 
ment OP  Judgment. 

Where  plaintiff  acquired  knowledge  on 
April  25,  1904,  that  summons  had  never  been 
served  on  one  of  the  persons  against  whom  a 
judgment  assigned  to  plaintiff  by  defendant  had 
been  rendered,  and  that  as  to  such  alleged 
judgment  debtor  the  judgment  was  invalid,  but 
plaintiff  commenced  no  action  asainst  his  as- 
signor, either  for  money  had  and  received,  for 
deceit,  or  breach  of  an  implied  warranty  that 
the  judgment  was  valid,  until  October  14,  1907, 
the  action  then  brought  was  barred  by  the 
three-year  statute  of  limitations  (Clark's  Code 
[3d  Ed.]  S  115,  subscc.  9). 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §  473 ;   Dec  Dig.  {  95.*] 

Appeal  from  Superior  Court,  Durham 
County;  Long,  Judge. 

Action  by  the  Camp  Manufacturing  Com- 
pany against  the  Durham  Fertilizer  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Action  to  recover  the  sum  of  5860,  being 
the  principal,  together  with  interest  thereon 
from  January  1,  1893,  of  a  judgment  recover- 
ed by  the  defendant  at  March  term,  1893,  of 
the  superior  court  of  Durham  county,  against 
J.  F.  Newsome,  Robert  Holloman,  and  W.  E. 
Jenkins.  This  judgment  on  March  21,  1901, 
was  assigned  to  plaintiff  by  defendant  "for 
value  received  and  without  recourse  on  it"; 
the  real  consideration  paid  for  the  assignment 
being  $75.  The  defendant  pleaded  that  it  was 
not  liable  under  the  terms  of  the  assignment 
.  and  the  several  statutes  of  limitations.  From 
a  judgment  upon  a  "case  agreed,"  dismissing 
the  action,  the  plaintiff  appeals. 

Winbome  &  Lawrence  and  Manning  & 
Foushee,  for  appellant  F.  L.  Fuller,  for  ap- 
pellee. 


BROWN,  J.  (after  stating  the  facts  as 
above).  In  the  statement  of  facts  it  appears 
that  the  judgment  assigned  was  entirely  reg- 
ular upon  its  face.  It  afterwards  transpired 
that,  while  purporting  to  have  been  served 
on  the  defendant  Jenkins,  in  fact  the  sum- 
mons had  never  been  served  on  him.  The 
defendant  admits  the  general  rule  to  be  that 
there  is  an  implied  warranty  on  the  part  of 
the  assignor  of  a  judgment  that  such  judg- 
ment is  a  valid,  subsisting  obligation  against 
the  debtor  for  the  amount  specified  therein, 
and  has  not  been  paid  in  whole  or  in  part 
But  it  is  contended  that  the  use  of  the  words 
"without  recourse  on  it,"  in  the  transfer  of 
the  judgment  Involved  in  this  action,  relieved 
the  assignor  of  that  implied  warranty.  It 
is  further  insisted  that  the  plaintiff's  cause 
of  action  is  barred  by  lapse  of  time. 

The  first  proposition  of  the  defendant  is 
sustained  by  a  very  strong  opinion  of  the 
Georgia  Supreme  Court  in  Thompson  v. 
Bank,  102  Ga.  696,  29  S.  E.  610;  but  it  is 
unnecessary  to  pass  on  it  here,  as  we  are 
clearly  of  opinion  the  action  is  barred, 
whether  it  be  considered  as  an  action  for 
money  had  and  received,  for  deceit,  or  for 
breach  of  an  implied  warranty.  The  action 
could  not  well  be  maintained  on  either  of  the 
two  first-mentioned  grounds,  as  there  is  not 
a  total  failure  of  consideration,  or  any  fact 
tending  to  indicate  deceit  of  fraud.  The 
judgment  is  valid  against  the  other  two  de- 
fendants, and  may  eventually  be  made  out 
of  them;  and  it  is  admitted  that  this  de- 
fendant believed  it  to  be  valid  as  to  the  other 
defendant  therein,  and  that  it  purported  on 
its  face  to  be  so.  It  is  admitted  that  the 
plaintiff  had  knowledge  on  April  25,  1904, 
that  the  summons  tiad  never  been  served  on 
Jenkins,  and  that  as  to  him  the  judgment 
was  invalid.  In  any  view  the  plaintiff's 
cause  of  action  accrued  then.  It  could  have 
then  commenced  action  at  once  for  a  breach 
of  the  implied  covenant  of  warranty,  and, 
upon  establishing  that  the  judgment  was  in- 
valid, it  could  have  recovered  damage,  unless 
prevented  by  the  words  of  the  assignment  As 
more  than  three  years  had  elapsed  before 
the  commencement  of  this  action  on  October 
14,  1907,  it  would  appear  that,  giving  the 
plaintiff  the  benefit  of  the  three-year  statute, 
his  cause  is  barred.  Clark's  Code  (3d  Ed.) 
S  115,  subseq.  9,  and  cases  cited. 

It  is  contended  by  defendant  that  the 
cause  of  action  accrued  at  date  of  the  assign- 
ment, March  21,  1901,  and  authority  is  cited 
in  support  of  that  proposition;  but  it  is  un- 
necessary to  consider  it,  as  we  are  dear 
that,  giving  the  plaintiff  the  benefit  of  the 
shortest  period  which,  under  our  statutes, 
can  apply  to  this  transaction,  the  cause  of 
action,  if  any  ever  accrued,  is  barred. 

Affirmed. 
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ElilZABETH  CITY  ▼.  BANKS  et  al. 

(Supreme  Ck>urt  of  North  Carolina.     April  7, 
1909.) 

L  Municipal  Corporations  (§  680*)— Powib 

TO  Grant  Gab  Franchise. 

In  the  absence  of  statutory  authority,  a 
dty  has  no  power  to  grant  a  franchise  to  con- 
struct a  gas  plant  for  furnishing  light,  fuel, 
and  power,  and  to  pipe  the  streets  for  distribu- 
tion of  the  gaa  to  customers. 

[Kd.  Note.— For  others  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1459;  Dec.  Dig.  S 
680.*] 

2.  MuNioiPAi.  Corporations  (§  680*)— Pow- 

SR  TO  Grant  Gas  Franohxses. 

Elizabeth  Citj  Charter  (Priy.  Laws  1905, 
p.  45,  c.  15)  §  19,  authorizing  ordinances  for 
the  government  of  the  city  not  inconsistent 
with  the  laws  of  the  state  to  secure  order, 
health,  quiet,  and  safety,  does  not  authorize  the 
grant  of  a  gas  franchise  including  the  right  to 
pipe  streets  for  furnishing  gas  to  customers. 

[£3d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  §  680.*] 

5.  Gab  (I  7*)— Power  to  Grant  Gas  "Fran- 

CHISB.^^ 

The  right  to  place  gas  pipes  and  mains  in 
the  public  streets  of  a  city  for  the  distribution 
of  gas  for  use  is  a  franchise,  the  privilege  of 
exercising  which  can  only  be  granted  by  the 
state  or  by  the  municipal  government  of  the  city 
acting  under  legislative  authority. 

[Ed,  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  §  2;   Dec.  Dig.  §  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  292&-2941;  .vol.  8,  p.  7666.] 

4.  Gas  (§  6*)  —  "Franchise"  —  "License" — 

••Pbopertt." 

A  gas  "franchise"  is  property,  a  vested 
right  protected  by  the  Constitution,  while  a  **li- 
cense"  is  a  mere  personal  privilege,  and  revoca- 
*ble,  ezcet)t  in  rare  instances  and  under  peculiar 
conditions. 

[Ed.  Note.— For  other  cases,  se«  Gas,  Dec. 
Dig.  §  6.*  »  «. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4133-4141;  vol.  6,  pp.  5708-5710; 
vol.  8,  pp.  7768-7770,  7706.] 

6.  Gas  (§  7*)  — Validity  op  Franchise  — 
Breach  op  Covenant  bt  Grantee—Right 
op  Action. 

Where  the  ordinance  by  which  plaintiff 
dty  undertook  to  grant  a  gas  fx^anchise  to  de- 
fendant was  ultra  vires  and  void,  there  was  no 
consideration  for  the  covenants  made  by  de- 
fendant in  relation  thereto,  and  no  action  lies 
on  the  collateral  bond  for  breach  thereof. 

[Ed.  Note.— For  other  cases,  see  Gas,  Dec. 
Dig.  §  7.*] 

Appeal  from  Superior  Court,  Pasquotank 
Oounty;   Guion,  Judge. 

Action  by  Elizabeth  City  against  D.  B. 
Banks  and  the  Fidelity  Deposit  &  Trust  Com- 
pany. From  a  Judgment  for  plaintiff,  defend* 
ants  appeal.    Reversed. 

The  pleadings,  upon  which  Judgment  was 
rendered,  disclose  this  case:  On  the  appli- 
cation of  defendant  D.  B.  Banks,  the  plain- 
tiff, a  municipal  corporation,  duly  chartered 
by  the  General  Assembly  of  North  Carolina, 
through  its  mayor  and  aldermen  on  June  19, 
1905,  undertook  to  grant  to  said  Banks  by  an 
ordinance  duly  passed  on  July  3, 1905,  a  fran- 
chise extending  30  years  to  construct  in  said 


town  a  gas  plant  for  the  purpose  of  furnish* 
Ing  gas  for  light;  fuel,  and  power  to  the  clt* 
izens  of  Elizabeth  City.  Said  franchise  car- 
ried the  right  to  use  the  streets  of  said  city 
as  the  said  Banks  deems  necessary  and  req- 
uisite for  the  purpose  of  laying  pipes  and 
other  devices  Incidental  and  necessary  to  the 
establishment,  location,  and  operation  of  said 
plant.  Permission  is  given  said  Banks  to  use 
alleys,  lanes,  highways,  streets,  bridges,  and 
streams  within  the  limits  of  said  city ;  also 
to  place  poles  and  string  wires  along  the 
streets,  etc.  Permission  is  given  said  Banks 
to  contract  with  the  citizens  of  said  town  for 
furnishing  gas  for  light,  fuel,  and  power  and 
to  contract  with  the  town  of  Elizabeth  City 
for  said  purpose.  Maximum  rates  which  said 
Banks  was  to  charge  the  citizens  for  gas  were 
fixed  In  said  ordinance.  The  city  reserved 
the  right  to  buy  the  plant  at  the  end  of  10 
years  at  a  price  to  be  fixed  by  arbitration. 
In  consideration  of  the  grant  of  the  franchise. 
Banks  contracted  with  the  city  that  he  would 
begin  the  erection  of  said  gas  plant  within  9 
months  from  the  passage  of  the  ordinance 
and  complete  the  same  within  21  months  from 
said  date,  subject  to  certain  contingencies 
named.  For  the  purpose  of  securing  the  per- 
formance of  the  covenants  entered  into  by 
him,  and  in  consideration  of  the  grant  of  said 
franchise,  the  defendant  Banks,  as  principal 
and  the  defendant  Fidelity  Deposit  &  Trust 
Company,  executed  to  plaintiff  a  bond  in  the 
sum  of  ^,000,  conditioned  that,  if  the  said 
Banks  should  fail  to  comply  with  the  stipula- 
tions in  said  contract,  they  would  pay  to  said 
city  $5,000  as  liquidated  damages;  it  being 
recited  therein  that  "in  the  opinion  of  the 
undersigned  the  said  amount  of  $5,000  is  not 
an  unjust,  absurd,  or  oppressive  amount,  but 
a  fair  and  Just  compensation  to  be  paid  upon 
the  failure,"  etc.  Plaintiff  alleges  that  de- 
fendant Banks  began  the  construction  of  the 
plant  within  9  months,  but  failed  to  complete 
the  same  within  21  months.  Defendant  ad- 
mitted the  execution  of  the  bond,  but  denied 
that  the  plaintiff  had  any  corporate  power  to 
grant  the  franchise,  and  that  its  attempts  to 
do  so  were  utterly  void;  that,  by  reason  there- 
of, there  was  no  consideration  to  support  the 
covenants  made  by  Banks,  the  performance  of 
which  was  secured  by  the  bond,  and  that 
same  were  void;  that,  by  reason  of  the  ab- 
sence of  power  to  grant  the  franchise,  the 
ordinance  passed  by  the  board  of  aldermen 
was  ultra  vires  and  void.  Defendants  also 
aver  that  defendant  Banks  began  to  construct 
said  plant  within  nine  months,  but  was  pre- 
vented from  completing  it  by  the  financial 
panic  which  overtook  the  country,  rendering 
It  Impossible  for  him  to  procure  the  materials 
necessary  for  completing  the  work;  that  he 
asked  for  an  extension  of  time,  which  was  re- 
fused, etc  His  honor,  being  of  the  opinion 
that  the  condition  of  the  bond  had  been  for- 
feited, and  that  the  matter  set  up  in  the  an- 
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Bwer  did  not  constitute  a  defense  thereto, 
rendered  judgment,  upon  the  pleadings,  for 
$5,000  and  cost  Defendants  excepted  and  ap- 
pealed. 

Aydlett  &  Ehrlnghaus  and  Edward  Duffy, 
for  appellants.  J.  Ileywood  Sawyer,  Shep- 
herd &  Shepherd,  Pruden  &  Pruden,  and  Geo. 
J.  Spence,  for  appellee. 

CONNOR,  J.  The  question  which  lies  at 
the  threshold  of  this  case  is  whether,  in  the 
absence  of  any  legislative  authority,  express 
or  implied,  the  plaintiff,  through  its  governing 
body,  had  any  power  to  grant  to  the  defend- 
ant Banks  the  franchise  to  use  its  streets  in 
the  manner  set  forth  in  thfe  ordinance.  It  is 
conceded  that  prior  to  the  enactment  of  sec- 
tion 2916,  subsec.  6,  Revisal,  which  became 
effective  August  1,  1905,  no  such  power  was 
conferred  upon  municipal  corporations  by  the 
General  Statutes  prescribing  the  powers  of 
cities  and  towns.  By  that  statute  they  are 
authorized  "to  grant,  upon  reasonable  terms, 
franchises  to  public  utilities."  Looking,  there- 
fore, to  the  charter  of  the  plaintiff  (Prlv.  Laws 
1905,  p.  39,  c.  15),  we  find  no  express  power 
conferred  upon  the  board  of  aldermen  to 
grant  franchises  in  or  over  the  streets  of  the 
city.  Section  19  confers  the  power  to  make 
such  ordinances,  as  they  may  deem  neces- 
sary, for  the  government  of  the  city,  not  in- 
consistent with  the  laws  of  the  land,  and  by 
all  needful  ordinances,  to  secure  order,  health, 
quiet,  and  safety  within  the  city  limits  and 
for  one  mile  beyond.  Such  special  powers  as 
are  conferred  are  confined  to  passing  ordi- 
nances relating  to  markets,  fines,  observance 
of  the  Sabbath,  nuisances,  powder,  speed  of 
riding  and  driving  vehicles,  keeping  the  side- 
walks clear  of  obstructions,  etc.,  regulating 
building  material,  regulating  charges  for 
hacks,  omnibuses,  and  appointing  inspectors 
of  fish  and  meats.  Provision  is  made  for 
electing  a  street  commissioner  with  power  to 
keep  in  repair  the  streets,  bridges,  etc.  The 
board  of  aldermen  are  given  power  to  lay  out 
and  open  streets,  to  extend  or  discontinue 
them,  and  to  condemn  land  for  these  pur- 
poses. We  find  no  grant  of  power  to  make 
provision  for  furnishing  lights,  power,  or  fuel 
or  for  establishing  plants  for  that  purpose. 
No  question  is  presented  upon  this  record  in 
regard  to  the  power  by  implication  for  pro- 
viding for  lighting  the  streets.  This  would 
.  doubtless  be  found,  by  necessary  implication, 
in  the  power  to  regulate  the  streets,  provide 
for  the  safety  of  the  people,  etc.  This  under 
the  more  recent  decisions  of  this  court  would 
be  not  only  an  implied  power,  but  a  duty  the 
discharge  of  which  would  involve  a  necessary 
expense.  Fawcett  v.  Mt  Airy,  134  N.  C.  125, 
45  S.  E.  1029,  03  L.  R.  A.  870,  101  Am.  St 
Rep.  825;  Davis  v.  Fremont,  135  N.  a  538, 
47  S.  E.  671,  and  other  cases  reversing  Thrift 
v.  Elizabeth  City,  122  N.  C.  31,  30  S.  E.  349, 
44  L.  R.  A.  427.  It  will  be  noted  that  the  con- 
tract made  with  defendant  Banks  makes  no 
other  provision  for  furnishing  light  for  the 


streets  than  a  permission  to  make  a  contract 
with  the  city  for  that  purpose.  He  is  uniier 
no  obligation  to  do  so.  This  question  is 
therefore  eliminated  from  the  discussion. 
The  purpose  of  granting  the  franchise  is  to 
permit  defendant  Banks  to  supply  light,  fuel, 
and  power  to  the  citizens  of  the  town.  He 
does  not  come  under  any  obligation  to  furnish 
all  of  the  citizens.  It  is  true  that  maximum 
rates  are  prescribed,  and  the  city  reserves 
the  power  to  buy  the  plant,  after  ten  years, 
at  a  price  to  be  fixed  by  arbitration.  Wheth- 
er the  plant  to  be  established  by  the  defend- 
ant Banks  is  a  public  utility  may  be  open  to 
controversy,  but  our  decision  does  not  rest 
upon  that  question,  and  it  is  not  necessary  to 
discuss  it  We  assume,  for  the  purpose  of 
the  decision,  that  it  is  a  public  utility.  It  is 
an  elementary  principle  of  law  that  a  munic- 
ipal as  any  other  corporation  can  exercise 
only  such  powers  as  are  expressly  granted, 
or  necessarily  and  fairly  implied  in,  or  in- 
cident to,  the  exercise  of  powers,  which  are 
granted.  Any  fair,  reasonable  doubt  concern- 
ing the  existence  of  the  power  is  resolved 
against  the  corporation.  1  Dillon,  Mun.  Corp. 
(4th  Ed.)  89.  Mr.  Justice  Bynum  in  Smith  v. 
Newbern,  70  N.  0.  14, 16  Am.  Rep,  766.  states 
the  doctrine,  approved  by  Judge  Dillon,  and 
uniformly  followed  by  this  court — in  fact,  so 
far  as  our  examination  goes,  of  all  American 
courts.  He  says:  "All  corporations  derive 
their  powers  from  legislative  grants,  and  can 
do  no  act  for  which  authority  is  not  expressly 
given  or  may  not  be  reasonably  inferred. 
But,  if  we  say  that  they  can  do  nothing  for  < 
which  a  warrant  could  not  be  found  in  the 
language  of  their  charter,  we  deny  them  in 
many  cases  the  power  of  self-preservation,  as 
well  as  many  of  the  means  necessary  to  effect 
the  essential  object  of  their  creation.  Hence 
they  may  exercise  all  the  powers  within  the 
fair  intent  and  purpose  of  their  creation 
which  are  reasonably  necessary  to  give  effect 
to  powers  expressly  granted."  Reese,  Ultra 
Vires,  §  170;  RaUway  v.  Railway,  114  N.  C. 
725,  19  S.  E.  697. 

Applying  this  general  principle  to  the  case 
at  bar,  what  power  has  a  municipality, 
through  its  governing  board,  to  use  or  per- 
mit the  use  of  its  streets  for  other  than 
the  purpose  of  a  highway?  It  does  not 
appear  nor  do  we  deem  it  at  all  material  to 
inquire  whether  the  city  owns  the  fee  in  the 
soil  over  which  the  streets  are  laid  out  or 
only  an  easement  Whatever  differences  of 
opinion  exist  in  respect  to  the  rights  of  abut- 
ting owners  in  regard  to  the  use  of  the 
streets  for  other  than  the  purposes  of  high- 
ways do  not  affect  the  merits  of  this  case. 
In  either  event  the  law  is  well  settled  that 
the  title  either  of  the  fee  in  the  soil  or  an 
easement  is  vested  in  the  municipality  in 
trust  for  the  use  of  the  people  as  and  for  a 
public  highway,  and  that  it  cannot  without 
legislative  authority,  divert  them  from  this 
use.  How  far  the  power  of  the  Legislature 
to  permit  other  burdens  to  be  imposed  upon 
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them  may  be  exercised,  without  proyidlng 
for  compensation  to  the  municipality,  Is  not 
Involved  In  this  discussion,  and  we  only  refer 
to  it  to  exclude  any  suggestion  that,  in  defin- 
ing the  power  of  the'  Legislature  to  Impose 
burdens  upon  the  streets  of  a  municipal  cor- 
pora tlon,  we  are  referring  to  that  question.' 
We  held  in  Brown  v.  Electric  Co.,  138  N.  C. 
533,  51  S.  E.  62,  69  L.  R.  A.  C31,  107  Am.  St.  i 
Rep.  554,  and  Staton  v.  Railroad,  147  N.  C. 
428,  61  S.  E.  455,  17  L.  R,  A.  (N.  S.)  949,  that 
the  Legislature  could  not  do  so  without  pro-i 
viding  for  compensation  to  the  abutting  own- 
er.   That  the  Legislature  has  very  extensive; 
powers  over  the  public  streets  as  a  part  of, 
the  public  highways  of  the  state  is  well  set-j 
tied,  and  that  such  power  as  the  municipal  | 
authorities  have  are  derived  from  legislative 
grant  is  equally  well  settled.    Judge  Dillon 
says:   "Public  streets,  squares,  and  commons, 
unless  there  be  some  special  restriction  when 
the  same  are  dedicated  or  acquired,  are  fori 
the  public  use,  and  the  use  is  none  the  less ; 
for  the  public  at  large  as  distinguished  from  | 
the  municipality  because  they  are  situated; 
within  the  limits  of  the  latter,  and  because 
the  Legislature  mcy  hav»j  given  the  super- 
vision, control,  and  regulation  of  them  to  the 
local    authorities.    Tne    Legislature    of    the 
state  represents  the  public  at  large  and  has, ' 
in  the  absence  of  special  constitutional  re- 1 
straint  and  subject  to  the  projierty   rights 
and  easements  of  the  abutting  owners,  full  j 
and   paramoimt   authority    over    all    public! 
ways  and  public  places."    2  Mun.  Corp.  (4th 
Ed.)  656.    That  the  commissioners  of  a  town 
cannot,  without  legislative  authority,  sell  a 
street  or  park,  has  been  uniformly  held  by 
this  court.    Moose  v.  Carson,  104  N.  C.  431, 
'  10  S.  E.  689,  7  L.  R.  A.  548,  17  Am.  St.  Rep. 
681 ;  White  v.  Railroad,  113  N.  0.  610,  18  S. 
B.  330,  22  L.  R.  A.  627,  37  Am.  St.  Rep.  639 ; 
Southport  V.  Stanly,  125  N.  C.  465.  34  S.  E.  | 
641 ;  Turner  v.  Commissioners,  127  N.  C.  153, 1 
37  S.  E.  191.    In  White  v.  Railroad,  supra,  I 
Shepherd,  C.  J.,   discusses  the  question   ln| 
the  light  of  the  authorities:    The  opiniou  is  i 
amply  sustained,  both  by  reason  and  author-! 
Ity.    When  we  look  beyond  our  own  Juris-; 
diction  for  cases  "in  point,"  we  find  that  the ; 
principle    has    been    applied    to    attempted 
grants  of  franchises  to  put  gas  pipes  in  the! 
streets.    In    Gaslight   Co.    v,    Norwich    GaS: 
Co.,  25  Conn.  19,  it  appears  that  the  common ! 
council  of  the  city,  whose  general   powers! 
are  much  the  same  as  the  board  of  alder- 1 
men  of  plaintiff,  undertook  by  a  resolution 
to  confer   upon   the   plaintiff   an    exclusive; 
franchise  for  15  years  to  lay  and  maintain 
Its  pipes  over  or  under  the  streets  of  the 
city.    Hinman,  J.,  says:    "The  right  of  way 
over  the  streets  being  public  to  all  who  may 
have  occasion  to  use  them,  and  the  only  pow- 
er of  the  city  over  them  being  given  by  its 
charter   in   order  to   regulate   such   use,   it^ 
seems  dear  that  the  city  can  make  no  grant 
which  shall  convey  to  the  grantee  any  inter- ! 


est  in  them  which  can  in  any  proper  Sense  be 
deemed  propert>\"  The  opinion  is  quoted  ' 
with  approval  by  Judge  Dillon.  2  Mun.  Corp. 
693.  The  franchise  in  that  case  was  exclu- 
sive, but,  as  will  be  seen,  the  decision  is  put 
upon  the  ground  stated.  The  plaintiff  aL'^o 
claimed  the  franchise  under  an  act  of  the 
Legislature  and  in  respect  to  this  the  court 
held  that  the  grant  of  an  exclusive  franchise 
was  void  because  of  constitutional  inhibition. 
In  N.  O.  Gaslight  Co.  v.  Light  &  Heat  Co.. 
115  U.  S.  659,  6  Sup.  Ct.  252,  29  L.  Ed.  516, 
it  is  held  that  the  right  to  place  gas  pipes 
and  mains  in  the  public  streets  of  a  city 
for  the  distribution  of  gas  for  public  and 
private  use  is  a  franchise,  the  privilege  of 
exercising  which  can  only  be  granted  by  the 
state  or  by  the  municipal  government  of  the 
city  acting  under  legislative  authority.  In 
State  V.  Cin.  Gas  Co..  18  Ohio  St  262,  the 
court,  holding  the  same  opinion,  said:  ''This 
franchise  may  be  granted  directly  by  the 
state  or  by  a  municipal  corporation  if  it  is 
clothed  with  power  to  make  the  grant  Such 
power  In  the  municipality  must  either  be  ex- 
pressly granted  or  arise  out  of  the  terms 
of  the  statute  by  necessary  implication  st) 
direct  and  necessary  as  to  be  clearly  cour 
ferred."  Pumell  v.  McLane,  98  Md.  589,  56 
AU.  830.  In  Jersey  City  Gas  Co.  v.  Dwlght 
29  N.  J.  Eq.  242,  Van  Fleet  vice  chancellor, 
says:  '*The  defendants  claim  the  right  to 
use  the  public  streets  of  Jersey  City  for  the 
purpose  of  placing  pipes  therein,  through 
which  they  may  furnish  gas  to  their  cus- 
tomers. This  is  a  right  which  the  sovereign 
power  alone  can  confer.  The  rule  must  be 
considered  settled  that  no  person  can  acquire 
a  right  to  make  a  specific  or  exceptional  use 
of  a  public  highway  not  common  to  all  the 
citizens  of  the  state  except  by  a  grant  from 
the  sovereign  power."  In  Boston  v.  Rich- 
ardson, 13  Allen,  146,  it  is  said  that  the  right 
of  putting  gas  pipes  in  public  highways  has 
never  been  exercised  except  by  virtue  of  an 
express  statute.  Mobile  v.  L.  &  N.  R.  R.,  124 
Ala.  132,  26  South.  902;  R.  R.  v.  Ocola.  etc, 
R.  R,  39  Fla.  306,  22  South.  692;  Gaslight 
Co.  V.  Mlddletown,  59  N.  Y.  228.  The  au- 
thorities are  quite  uniform  upon  the  sul>- 
Ject 

The  wisdom  of  putting  the  limitation  upon 
the  power  of  governing  boards  of  towns  and 
cities  is  apparent  If  they  be  permitted, 
without  express  power  known  to  the  people 
who  select  them,  to  grant  to  persons  and  cor- 
porations franchises  over  the  public  streets, 
the  arteries  of  business,  social  and  conunn- 
nity  life  would  be  to  subject  them  to  burdens 
unwisely  or  otherwise  conferred,  limiting  and 
restricting  their  use  by  the  people  for  whose 
benefit  they  have  been  laid  out  and  by  whose 
taxes  they  are  maintained.  In  the  absence 
of  any  express  grant  of  power  in  the  charter, 
it  would  be  dlfllcult  if  we  adhere  to  the 
canons  of  construction  of  corporate  charters 
to  find  it  by  implication.    It  will  hardly  be 
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contended  that  the  laying  of  gas  pipes  for 
the  purpose  of  furnishing  light,  fuel,  and 
power  to  the  citizens  by  a  private  business 
enterprise  Is  essentialto,  or  implied  in,  the 
power  to  regulate  and  control  the  use  of  the 
streets.  As  we  have  seen,  the  courts  have 
not  found  the  power  except  as  an  express 
grant  from  the  sovereign.  If  the  attempt  to 
confer  the  franchise  upon  defendant  Banks 
is  InefiTectual  because  the  plaintiff  had  no 
power  to  do  so,  the  result  is  that  the  ordi- 
nance was  ultra  vires,  and  therefore  void. 
The  doctrine  is  strongly  stated  in  Penn.  R. 
B,  V.  Nat  Ry.  Co.,  23  N.  J.  Eq.  441:  "Wheth- 
er franchises  are  delegated  by  special  char- 
ters or  under  general  laws,  they  are  emana- 
tions from  the  people  in  their  sovereign 
capacity.  What  is  not  conferred  is  with- 
held, and  remains  in  their  original  source. 
The  attempt  to  exercise  them  by  Individuals 
or  companies  until  so  conferred  can  be  noth- 
ing but  an  unwarrantable  usurpation  of  pow- 
er. This  doctrine  is  rooted  and  grounded 
in  the  common  law,  and  equally  so  in  public 
policy  and  public  expediency."  If  it  be  sug- 
gested that,  while  the  ordinance  was  ineffec- 
tual to  confer  a  franchise  for  30  years,  it  was 
yalid  as  a  license,  and  protected  defendant 
Banks  from  prosecution  for  maintaining  a 
nuisance,  the  obvious  answer  is  that  a  fran- 
chise is  property,  intangible  it  is  true,  but 
none  the  less  property,  a  vested  right  protect- 
ed by  the  Constitution,  while  a  license  is  a 
mere  personal  privilege,  and,  except  in  rare 
instances  and  under  peculiar  conditions,  revo- 
cable. The  plaintiff  did  not  undertake  to 
give,  or  defendant  to  acquire,  a  license,  but 
a  franchise,  upon  the  faith  of  which  he  was 
to  invest  a  large  sum  of  money  and  establish 
a  business  of  permanent  character.  In  the 
absence  of  power  in  the  board  of  aldermen 
to  grant  a  franchise  in  the  streets,  we  can 
see  no  reason  why  the  Legislature  at  the 
next  or  any  future  session  could  not,  in  the 
exercise  of  its  right  to  control  and  prescribe 
the  use  to  which  streets  might  be  subjected, 
have  prohibited  the  defendant  Banks  from 
continuing  to  use  the  streets  or  maintain  his 
pipes,  lines,  poles,  and  "other  devices"  there- 
on. Whether  a  succeeding  board  of  alder- 
men would  have  been  estopped  to  do  so  after 
the  pipes  were  laid  and  the  other  means  for 
maintaining  and  operating  the  plant  estab- 
lished it  is  not  necessary  to  decide.  That 
corporations  may,  under  some  conditions,  be 
estopped  from  avoiding  ultra  vires  acts  is 


settled,  but  the  question  does  not  arise  upon 
this  record  because  it  does  not  appear  that 
any  substantial  work  was  done  under  the 
authority  of  the  ordinance,  and  the  plaintiff 
declared  the  franchise  forfeited  under  the 
terms  of  the  grant.  It  is  again  suggested 
that  the  ordinance  was  ratified  by  the  plain- 
tiff subsequent  to  the  act  of  1905.  Revisal 
1905,  §  2916. 

Without  discussing  the  question  whether  a 
contract  void  because  ultra  vires  can  be  rati- 
fied, we  find  in  the  pleadings  nothing  to  in- 
dicate a  purpose  to  ratify  or  any  act  which  is 
capable  of  being  construed  into  a  ratification. 
It  is  alleged  in  the  complaint  that  defendant 
Banks  failed  to  commence  the  erection  of  the 
plant  within  9  months  and  to  complete  it 
within  21  months.  The  defendant  Banks 
alleges  that  he  laid  a  part  of  the  pipes  within 
nine  months  from  the  date  of  the  ordinance. 
It  does  not  appear  that  he  laid  any  pipe  after 
August  1,  1905,  or  that  any  other  act  was 
done  by  him  in  connection  with  the  work. 
He  has  never  used  the  franchise.  The  plain- 
tiff does  not  allege  any  ratification  or  any 
act  which  could  be  so  construed.  If,  as  we 
have  seen,  the  ordinance  was  void,  because 
the  plaintiff  was  without  authority  to  grant 
the  franchise,  it  is  evident  that  the  defend- 
ant Banks  acquired  nothing  of  any  value  by 
reason  of  its  passage.  If  he  had,  in  the  per- 
formance of  his  covenant,  begun  the  work 
within  the  prescribed  period,  he  would  have 
been  liable  to  be  enjoined  or  prosecuted  for 
obstructing  the  streets.  It  is  manifest  that, 
as  he  acquired  nothing,  his  covenants  are 
without  any  consideration  to  support  them. 
There  is  a  total  failure  of  consideration,  and 
no  action  can  be  maintained*  for  damages* 
by  either  party.  It  is  manifest  that  plaintiff 
cannot  maintain  an  action  for  damages  be- 
cause of  the  failure  of  defendant  to  do  an 
unlawful  act — ^that  is,  obstruct  the  streets — 
which  is  Indictable  at  common  law.  The 
plaintiff  conferred  no  right  upon  the  defeijid- 
ant  Banks,  and  therefore  can  claim  nothing 
from  him  on  account  of  its  unauthorized  at- 
tempt to  do  so.  We  forbear  discussing  the 
other  questions  raised  by  defendants  in  their 
brief. 

The  judgment  must  be  reversed,  with  di- 
rection  to  the  superior  court  to  set  it  aside» 
and  take  such  further  action  as  is  in  accord- 
ance with  law. 

Reversed. 
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(150  N.  C.  444^ 

SINK  et  aL  t.  SINK  et  al. 

(Supreme  Court  of  North  Carolina.    April  14, 
1909.) 

1.  Wills  fl  614*)--EffrATE  Cbeatbd— Lifk  Es- 
tate —  •^duwno  Tbbu  of  Hbb  Widow- 
hood." 

A  devise  to  a  widow  "durinir  the  term  of 
her  widowhood,  and,  after  her  marriage,"  the 
property  to  be  divided  between  other  persons, 
creates  in  the  widow  only  a  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  1406;   Dec:.  Dig.  S  614.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  p.  2281.] 

2.  Wills  (S  587*)— Dxsosiftion  of  Pbopkbtt 
—Residue. 

The  provisions  of  a  will  for  the  sale  of 
some  of  testator's  property  to  pay  debts  and 
legacies,  and  that,  if  any  surplus  remains,  it 
should  go  to  his  widow,  do  not  make  her  the 
chief  residuary  legatee  so  as  to  vest  in  her  the 
remainder  in  other  property  after  her  life  estate 
therein. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  I  587.*] 

Appeal  from  Superior  Court,  Dayidson 
Cbunty;  Ei  B.  Jones,  Judge. 

Action  by  H.  J.  Sink  and  others  against 
Mahaley  Sink  and  others.  From  a  judg- 
ment for  d^endants,  plaintiffs  appeaL  Be- 
Tersed. 

Walser  &  Walser,  for  appellants.  El  B. 
Baper,  for  appellees. 

WAJLKBB^  J.  This  action  was  brought 
to  recover  damages  for  waste  alleged  to 
bare  been  committed  bj  the  defendants  on 
the  land  described  In  the  complaint,  and 
for  an  injunction  against  the  further  com- 
mission of  waste.  The  court  virtually  in- 
timated that  the  plaintiffs  could  not  recover, 
as  under  the  will  of  William  A.  Sink  his 
widow  acquired  a  fee-simple  estate,  and  not 
merely  an  estate  for  life.  The  plaintiffs 
excepted  to  the  ruling,  submitted  to  a  non- 
suit, and  appealed. 

The  decision  of  the  case  must  turn  upon 
the  construction  of  the  eleventh  Item  of  the 
will,  which  is  as  follows:  "I  give  and  be- 
queath to  my  beloved  wife  Mahaley  the 
remainder  of  my  land,  after  selling  off,  as 
directed  in  the  10th  item,  whatever  there 
may  be  remaining,  to  have  and  to  hold  to 
her  own  proper  use  and  behoof,  to  embrace 
my  Mansion  house  and  other  out  houses 
and  improvements  of  the  land  I  now  live 
on«  during  the  term  of  her  widowhood,  and 
after  her  marriage  to  be  equally  divided  be- 
tween my  brother  and  sisters  or  their  legal 
representatives  share  and  share  alike."  W. 
A.  Sink  died  without  having  had  any  chil- 
dren, leaving  as  his  heirs  at  law  a  brother 
and  sisters.  In  his  will  he  directed  that 
certain  land  and  other  property  be  sold  to 
pay  hlB  debts  and  the  legacies  given  in  the 
will,  and  that  if,  after  paying  the  same, 
any  surplus  remained,  it  should  go  to  his 
widow  Mahaley  Sink.     We  are  of  opinion 


that  tlie  estate  in  the  land  devised  to  the 
widow  could  not  endure  beyond  her  life. 
Blackstone  says  that,  if  an  estate  be  grant- 
ed to  a  woman  during  her  widowhood  or  to 
a  man  until  he  be  promoted  to  a  benefice, 
in  these  and  similar  cases,  whenever  the 
contingency  happens,  when  the  widow  mar- 
ries, or  when  the  grantee  obtains  a  bene- 
fice, the  respective  estates  are  absolutely 
determined  and  gone.  Yet,  while  they  sub- 
sist, they  are  reckoned  estates  for  life; 
because,  the  time  for  which  they  will  endure 
being  uncertain,  they  may  by  possibility  last 
for  life,  if  the  contingencies  upon  which 
they  are  to  determine  do  not  sooner  hap- 
pen. 2  Blk.121.  In  Puller  v.  Wilber,  170 
Mass.  506,  49  N.  B.  916,  the  devise  was  as 
follows:  "I  give  and  bequeath  to  my  belov- 
ed wife  all  my  real  and  personal  estate  of 
whatever  name,  for  her  sole  use  and  benefit 
so  long  as  she  remains  my  widow,  except 
the  legacies  to  my  children."  With  ref- 
erence to  this  devise  the  court,  by  Morton, 
J.,  said:  '*Tbe  first  question  in  these  cases 
is:  What  interest  did  the  widow  of  Elijah 
Wilber  take  under  her  husband's  will? 
There  is  some  ground,  perhaps,  for  saying 
that,  with  the  exception  of  the  legacies 
to  the  children,  she  took  the  entire  estate 
absolutely  and  in  fee,  subject  to  be  devested 
of  it  if  she  married  again;  but  we  think 
that  the  better  construction,  and  the  one 
which  is  according  to  the  weight  of  author- 
ity, here  and  elsewhere,  is  that  she  took  a 
life  estate  determinable  on  the  happening 
of  that  event  Knight  v.  Mahoney,  152 
Mass.  623,  25  N.  B.  971,  9  L.  B.  A.  573; 
Loring  V.  Loring,  100  Mass.  840;  Dole  v. 
Johnson,  8  Allen  (Mass.)  364;  Mansfield  v. 
Mansfield,  75  Me.  509,  512;  Nash  v.  Simp- 
son, 78  Me.  142,  147,  8  AU.  53;  Evan's  Ap- 
peal, 61  Conn.  436;  Cooper  v.  Pogue,  92  Pa. 
254,  257,  37  Am.  Bep.  681;  4  Kent,  Com. 
26,  27;  2  Bl.  Com.  121;  1  Washb.  Beal  Prop. 
(5th  Eld.)  63.  The  words  'so  long  as  she  re- 
mains my  widow'  imply  a  continuance  of 
the  estate  during  widowhood,  and  no  long- 
er; and,  at  most,  it  could  not  extend  be- 
yond her  life.'*  In  Kratz  v.  Kratz,  189  111. 
276,  59  N.  E.  619,  the  devise  was  to  the 
wife  during  her  widowhood  of  the  real  and 
personal  estate  "absolutely  and  uncondition- 
ally," and  the  court  held  that  her  interest 
was  limited  to  the  period  of  her  widowhood 
—that  is,  during  her  life  or  until  she  re- 
married. See,  also,  Batterton  v.  Yoakum, 
17  111.  288.  This  court  decided  in  the  case 
of  In  re  Brook's  Will,  125  N.  0.  136,  34  S. 
B.  265,  that  where  a  testator  devised  all  his 
property  to  his  wife  during  her  widowhood, 
with  the  condition  that,  "should  she  remar- 
ry, then  the  law  is  my  will,'*  gave  the  wid- 
ow no  more  than  a  life  estate,  as  her  death 
terminated  her  widowhood,  and  therefore 
her  interest  in  the  property.  We  have  care- 
fully examined  the  whole  will,  and  can  find 
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nothing  therein  to  change  the  settled  mean- 
ing of  the  words  used  hy  the  testator  In 
devising  certain  land  to  his  widow.  There 
Is  no  general  residuary  clause  In  the  will. 
The  direction  to  pay  the  surplus  of  any 
money  arising  from  the  sale  of  some  of  his 
real  and  personal  property  did  not  consti- 
tute her  his  general  residuary  devisee,  so 
as  to  vest  the  remainder  after  her  life  es- 
tate In  har.  There  are  some  expressions 
Indicating  a  contrary  purpose;  that  is,  an 
intention  that  it  should  go  to  his  heirs. 

The  cases  cited  by  the  defendants'  coun- 
sel (Foust  V.  Ireland,  46  N.  C.  184,  and  Mc- 
Krow  V.  Painter,  89  N.  G.  437)  are  not  in 
point,  as  they  were  decided  upon  a  con- 
struction of  language  quite  different  from 
that  contained  in  the  will  now  under  consid- 
eration. In  this  will  the  devise  to  the  wid- 
ow Is  *'durlng  her  widowhood,"  and  hence 
is  no  more  and  no  less  than  a  devise  for 
life.  It  Is  not  in  contemplation  of  law  less 
than  a  devise  for  life^  because  it  may,  at 
her  pleasure,  endure  for  life.  It  Is  plain- 
ly an  exiHress  limitation  of  the  estate  to 
her  for  Ufe,  subject  to  be  divested  in  favor 
of  the  persons  designated  in  the  will  as 
the  ulterior  devisees  if  she  should  remarry. 
Bausch  V.  Bausch  (Sup.)  31  N.  Y.  Supp.  786; 
Dubois  V.  Van  Valen.  61  N.  J.  Bq.  331,  48 
Atl.  241;  Patton  v.  Church,  168  Pa.  321,  81 
Atl.  1079;  30  Am.  ft  Bng.  Bnc.  of  Law  (2d 
Ed.)  748. 

There  was  error  in  the  ruling  of  the  court 
The  nonsuit  will  therefore  be  set  asldei 

Error. 


(150  N.  C.  438) 

LOWBEB  V.  HATHCOCK. 

(Supreme  0)urt  of  North  Carolina.    April  14, 
1909.)  ^ 

1.  Limitation  of  Actions  (8  102*)— Accbtjai* 
OF  Cause  of  Action— Guardianship— Ac- 
counting. 

The  express  trust  imposed  in  the  guardian 
of  a  lunatic  terminates  upon  the  lunatic^s  death, 
and  limitations  begin  to  run  at  that  time  against 
the  right  of  the  lunatic's  distributees  to  call 
for  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S  505;   Dec  Dig.  |  102.*] 

2.  Limitation  of  Actions  (§  83*)— Suspen- 
sion OF  Statutb— Death  of  Dbbtob. 

Revisal  1905,  §  867,  proyides  that  if  a 
person  entitled  to  sue  die  before  the  expiration 
of  the  time  limited  for  the  commencement  of  the 
action,  and  the  cause  of  action  survive,  an  ac- 
tion may  be  commenced  after  the  expiration  of 
that  time  and  within  one  year  from  his  death, 
but.  if  the  debtor  dies,  the  action  must  be 
begun  within  one  year  after  issuing  letters 
testamentary  or  of  administration.  Held^  that 
where  there  is  at  the  death  remaining  unex- 
pired any  part  of  the  time  limited  which  part 
will  expire  in  less  than  one  year  after  issuing 
letters  on  the  debtor's  estate,  the  "one  year''  Is 
not  added  to  the  statutory  time. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  f  83.*] 


3.  LnOTATION  OF  ACTTONS  (§  88*)— SUSPEN- 
SION of  Statutb— Death  of  Debtob. 
Where  a  guardian  had  survived  his  ward  11 
years,  an  action  to  recover  a  ludance  due  the 
ward  begun  against  the  guardian's  administra- 
tor more  than  2  years  after  the  issue  of  letters 
on  his  estate  was  barred  by  limitations. 

[liid.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec  Dig.  |  83.*] 

Appeal  from  Su];)erior  Court,  Stanly  Coun- 
ty; Webb,  Judge. 

Action  by  D.  T.  Lowder,  administrator  of 
Nancy  Adderton,  against  T.  A.  Hathcock,  Jr., 
administrator  of  T.  A.  Lowder.  Judgm^it 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

T.  F.  Kluttz  and  J.  R.  Price,  for  appellant 
R.  L.  Smith,  R.  E.  Austin,  and  Montgomery 
&  Growell,  for  appellee. 

CLARK,  O.  J.  T.  A.  Lowder  qualified  as 
guardian  of  Nancy  Adderton,  a  lunatic,  in 
1854,  and  filed  his  last  annual  account  in 
November,  1858.  She  died  In  1887  or  1888, 
and  D.  T.  Lowdtt  qualified  as  her  adminis- 
trator November  9,  1901.  T.  A.  Lowder,  the 
guardian,  died  in  1899,  and  T.  A.  Hathcock 
qualified  as  his  administrator  September 
13,  1899.  The  annual  account  filed  in  1858 
showed  a  balance  then  in  hands  of  the  guard- 
ian of  $1,087.10,  and  this  action  is  to  recov- 
er said  sum,  with  compound  Interest  from 
that  date.  The  guardian  surriyed  his  ward 
11  or  12  years,  ^nd,  if  action  had  been 
brought  during  his  lifetime,  doubtless  he 
would  have  shown  some  disbursements  on  ac- 
count of  his  ward  in  the  30  years  between 
1858  and  1887  or  1888,  when  she  died.  If  not 
of  ail  the  fund.  Of  course,  no  statute  runs 
against  an  express  trust,  but  the  express 
trust  was  terminated  by  her  death  (Parker 
V.  Harden,  121  N.  C.  58,  28  S.  B.  20;  Fag^ 
gart  v.  Host,  122  N.  a  622,  29  8.  B.  833; 
Dunn  V.  Dunn,  137  N.  O.  534,  GO  S.  B.  212; 
15  Am.  &  Bug.  Bncyc.  45),  as  was  also  the 
disability  of  her  lunacy-*  It  was  then  incum- 
bent upon  the  ward's  distributees  to  have  let- 
ters of  administration  taken  out,  and  to  call 
for  an  accounting. 

There  is  a  distinction  as  to  the  suspension 
of  the  statute  when  the  debtor  dies  and  when 
the  creditor.  When  the  latter  dies,  as  in 
this  case.  Code,  |  164  (then  in  force)  now 
Revisal  1905,  |  367,  provided:  "If  a  person 
entitled  to  bring  an  action  die  before  the 
expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action 
survive  an  action  may  be  commenced  after 
the  expiration  of  that  time,  and  within  one 
year  from  his  death.'*  When  It  is  the  debt- 
or who  dies,  the  action  must  be  begun  "with- 
in one  year  after  Issuing  letters  testamentary 
or  of  administration."  It  Is  true  this  is  an 
enabling  and  not  a  disabling  statute,  and  does 
not  cut  down  the  time  given  by  the  general 
statute,  but  extends  it  (if  not  expired)  to  at 
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least  one  year  after  deatb  of  a  creditor  and  &t 
leaBt  one  year  after  Issuing  letters  to  the  rep- 
resentatlTO  of  a  debtor.  Person  v.  Montgom- 
ery, 120  N.  C.  Ill,  26  S.  B.  645.  But  whether 
the  three  years  or  six  years  or  ten  years 
statute  bars  (all  of  which  are  pleaded)  is 
iDunaterial  as  more  than  thirteen  years  ^ap»- 
€d  after  the  ward's  death  before  this  action 
began.  When  there  is  at  the  death  remain- 
ing unexpired  any  part  of  the  time  limited,  but 
it  will  expire  in  less  than  *'one  year  after 
the  d^th'*  of  the  creditor,  or  in  less  than  "one 
year  after  issuing  letters"  on  the  debtor's  es- 
tate, such  ''one  year"  embraces  and  is  not 
added  to,  the  unexpired  statutory  time.  In 
this  case  the  guardian  had  been  exposed  to  an 
action  for  over  11  years  after  the  death  of  the 
ward,  and  the  time  limited  for  an  action 
against  him  had  expired  at  his  death.  Even 
if  it  had  not  quite  expired,  this  action  was 
not  begun  until  more  than  *'a  y^ar"  (in  fact, 
more  than  two  years)  '^after  issuing  letters" 
to  his  administrator.  Coppersmith  y.  Wil- 
son, 107  N.  C.  31,  12  &  B.  77;  Winslow  t. 
Benton,  130  N.  0.  58,  40  S.  B.  840. 

In  every  aspect  the  plea  of  the  statute  was 
a  complete  bar,  and  it  was  properly  sustained. 

Affirmed. 

(150  N.  c.  400) 
REDMAN  V.  NORFOLK  ft  W.  RY.  CO. 

(Supreme  Court  of  North  Carolina.     April  7, 

1009.) 
L  Master  ahd  Servant  (J  286*)— Injuries 

TO  Servant— Actions-Question  for  Jury, 
Id  an  action  by  a  railway  employ^  for  in- 
furies  caused  bv  the  alleged  sudden  moving  of 
a  train  used  with  a  ditching  machine,  whether 
the  train  was  suddenly  moved  held^  under  the 
evidence,  to  be  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  §  286.*] 

2.  Master  and  Servant  (5  137*)— Injuries 
TO  Servant— DuTT  to  Warn  of  Danger. 

It  would  be  the  doty  of  those  in  charge 
of  a  train  used  with  a  ditching  machine,  before 
moving  the  train  at  a  time  when  the  dipper  of 
the  machine  was  not  in  such  a  position  as  to 
make  it  necessary  and  proper,  to  give  some 
warning  or  signal,  so  that  employes  on  the  can 
liable  to  be  injured  could  protect  themselves. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  270;  Dec.  Dig.  §  137.*] 

3.  Master  and  Servant  (§  137*)— Injuries 
to  Servant— Duty  to  Warn  of  Danger. 

The  duty  imposed  on  an  engineer  in  charge 
of  a  work  train  to  signal  before  moving  the 
train. is  for  the  protection  of  employes  who  are 
on  duty  at  the  places  assigned  to  them,  and  he 
is  not  required  to  look  out  for  those,  who,  leav- 
ing their  posts,  have  voluntarily  or  in  viola- 
tion of  their  duties  assumed  a  more  dangerous 
position. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  270;  dec.  Dig.  §  137.*] 

4.  Master  and  Servant  (§  137*)— Injuries 
to  Servant— Dutt  to  Warn  of  Danger- 
Leaving  Post  of  Duty. 

Where  a  railroad  employ^  was  assigned  to 
work  on  a  car  of  a  work  train  attached  to  a 
ditching  machine,  his  duty  being  to  hook  a 
chain   onto   the  machine,   which  could  only  be 


done  while  standing  and  which  was  required  to 
be  done  every  two  or  three  minutes,  be  did  not 
deviate  from  the  line  of  his  duty  by  sitting  on 
the  side  of  the  car,  so  long  as  he  could  rise  and 
promptly  hook  the  chain  when  signaled,  and 
hence  the  engineer  owed  him  the  duty  to  signal 
before  starting  the  train  at  an  unexpected  time. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  270 ;   Dec.  Dig.  i  137.*] 

6.  Master  and  Servant  (§  203*)— Assump- 
tion of  Risk— Master's  Negligence. 
An  employ^  does  not  assume  the  risk  of 
an  injury  sustained   from   the  master's  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  538;   Dec.  Dig.  §  203.*] 

6.  Master  and  Servant  (§  247*)— Injuries 
TO  Servant— Contributory  Negligence. 

If  a  railway  employ^  on  a  work  train  was 
negligently  sitting  so  near  the  edge  of  a  car 
that,  when  the  train  started  without  signal,  he 
fell  off  and  was  injured,  his  negligence  would 
be  the  proximate  cause  of  the  Injury,  and  he 
could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  795-800;    Dec.  Dig.  § 

7.  Master  and  Servant  (§  210*)- Assump- 
tion OF  Risk— Natural  Risks  of  Emplot- 

ICENT. 

If  a  railway  employd  on  a  train  working 
with  a  ditching  machine  placed  himself  in  a 
position  on  a  car  such  that  when  the  ditching 
machine  started,  he  was  jarred  and  threw  his 
hand  onto  a  snatch  block  of  the  machine,  re- 
ceiving injuries  from  a  running  cable,  he  could 
not  recover,  as  the  motion  of  tne  macnine  prop- 
erly operated  was  one  of  the  risks  he  assumed. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  654-556;    Dec  Dig.  I 

8.  Master  and  Sbrvaitt  (I  240*)— Injuries 
TO  Servant— Selbctino  Dangerous  Posi- 
tion. 

If  a  railway  employ^  working  on  a  car 
with  a  ditching  machine  was  injured  while  oc- 
cupying a  dangerous  position  on  the  car,  when 
there  were  other  positions  he  could  have  occu- 
pied *on  the  car  which  were  safe,  and  a  man 
of  ordinary  prudence  would  not  have  selected 
the  position  he  occupied,  he  was  negligent,  and 
could  not  recover  for  the  injury. 

[£id.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §§  751-756 ;  Dec.Dig.  5  240.*] 

9.  Master  and  Servant  (§  293*)— Injuries 
TO  Servant^Actions— Instructions. 

In  an  action  by  a  railway  employ^  on  a 
work  train  for  injuries  from  the  alleged  starting 
of  the  train  without  signal,  a  charge  that  plain- 
tiff alleges  that  he  was  .injured  by  defendant 
moving  its  train  without  giving  him  notice  bv 
ringing  the  bell  or  blowing  the  whistle,  whica 
it  was  its  duty  to  do,  was  not  objectionable  as 
charging  that  it  was  defendant's  duty  to  give 
plaintiff  a  signal  by  ringing  the  bell  or  blow- 
mg   the   whistle. 

[£2d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  293.*] 

Appeal  from  Superior  Court,  Person  Coun- 
ty ;  E.  B.  Jones,  Judge. 

Personal  Injury  action  by  Charles  Redman, 
by  his  next  friend,  against  the  Norfolk  & 
Western  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Plaintiff  sues  for  personal  injuries  alleg- 
ed to  have  been  sustained  by  defendant's  neg- 
ligence.    The  plaintiff  testified  that  at  the 
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time  he  sustained  the  Injury  he  was  employ- 
rd  by  defendant  on  one  of  its  trains,  engaged 
in  cleaning  out  ditches  with  a  ditching  ma- 
chine, to  which  a  dipper  was  attached.  He 
said  It  was  his  duty  to  hook  the  chain  on 
dipping  machine.  The  machine  set  on  a  flat 
car.  It  is  run  by  a  hoisting  engine,  which 
sets  on  the  car  next  to  the  locomotive,  which 
runs  behind  the  cars,  on  which  tiie  dipper 
and  the  hoisting  machine  sets.  The  dipper 
sets  on  the  foremost  car  from  locomotive 
and  the  hoisting  engine  on  the  one  next' to 
the  locomotive.  A  cable  runs  from  the  hoist- 
ing engine  to  the  dipping  machine.  The 
overs^r  gives  the  signal,  and  the  dipper  is 
let  down  into  the  ditch.  It  is  worked  by 
cables.  The  dipper  takes  up  the  dirt,  and 
places  it  on  the  flat  car  in  front.  His  duty 
was  to  hook  up  the  machine,  and  the  holster 
runs  the  machine  back  towards  locomotive, 
so  as  to  make  room  for  the  next  pile  of 
dirt  He  was  two  or  three  cars  from  the 
hoisting  engine  at  the  time  he  was  hurt 
When  dipping  dirt  he  hooked  up  the  machine 
every  two  or  three  minutes.  He  was  requir- 
ed to  be  at  the  hooking  chain.  When  signal 
was  given,. he  unhooked  chain.  Locomotive 
stopped  while  machine  was  being  hooked. 
Train  would  move  while  dipper  was  being 
fllled.  He  could  not  tell  when  the  engine 
moved  except  by  the  whistle  or  bell  ringing. 
Cable,  on  hoisting  machine  and  dipper,  would 
begin  to  move  after  dipper  had  fllled  and 
ready  to  unload  on  car.  He  was  sitting  on 
side  of  flat  car,  waiting  for  signal  to  be  given 
to  hook  up  the  chain  and  snatch  block.  The 
dipper  was  coming  up  from  ditch  with  dirt 
No  signal  was  given  to  flx  chain.  The  loco- 
motive moved  forward  and  threw  him  over, 
and  he  caught  at  something,  and  caught  the 
chain,  which  drew  his  hand  into  snatch  block 
and  injured  him.  No  signal  was  given  him 
that  train  was  going  to  move.  It  was  a  sud- 
den movement  of  the  car.  He  was  not  look- 
ing for  it  It  was  a  harder  movement  than 
any  he  had  experienced  since  he  went  to 
work.  The  custom  had  been  to  work  the 
hoisting  machine  only  when  cars  were  not 
moving.  If  he  had  not  thrown  his  hand  on 
the  chain,  his  head  would  have  gone  on  it 
At  the  time  he  was  injured  he  was  sitting 
down.  He  did  his  work  while  standing  up. 
He  could  not  perform  his  duty  sitting  down. 
He  was  sitting  where  he  could  get  up  and 
perform  duty  on  signal.  He  was  sitting  on 
side  of  car.  No  one  told  him  to  sit  there. 
His  feet  were  hanging  down.  When  dipper 
got  on  car,  it  was  his  duty  to  hook  It  up,  but 
it  was  not  necessary,  at  this  time,  to  hook  It 
up.  He  was  waiting  for  them  to  give  him 
the  signal.  He  had  his  back  to  the  chain 
which  caught  his  hand.  The  cable  was  run- 
ning. He  knew  it  was  running.  He  knew  if 
he  put  his  hand  in  it  he  would  be  hurt  The 
evidence  on  the  part  of  defendant  tended  to 
show  that  plalntifF  should  not  have  been 
sitting  down  at  the  time  of  the  injury,  that 


his  duty  required  him  to  stand  up,  and  that 
the  men  In  charge  of  the  locomotive  did  not 
know  that  he  was  sitting.  The  defendant's 
witnesses  also  denied  that  the  engine  moved, 
when  plaintiff  was  injured.  Plaintiff,  being 
recalled^  said  that  he  was  sitting  so  that  he 
could  get  up,  turn,  and  attend  to  his  busi- 
ness ;  that  if  he  had  been  sitting  three  feet 
further  away,  which  he  could  have  done,  he 
would  not  have  been  hurt  He  sat  at  the 
place  of  his  own  accord.  At  the  conclusion 
of  the  evidence  defendant  moved  for  Judg- 
ment of  nonsuit  which  was  denied.  Defend- 
ant excepted.  The  usual  issues  directed  to 
defendant's  negligence  and  plaintiff's  contrib- 
utory negligence  were  submitted  to  the  Jury. 
Defendant  submitted  a  number  of  prayers  for 
special  instructions,  several  of  which  direct- 
ed the  Jury  to  return  a  verdict  for  defoidant 
Others  presented  questions  of  law  applicable 
to  certain  phases  of  the  evidence.  His  honor 
declined  to  give  them  as  drawn,  and  defend- 
ant excepted.  The  instructions  given,  to 
which  exceptions  were  taken,  are  set  out  in 
the  opinion.  There  was  a  verdict  for  the 
plaintiff  upon  both  issues*  and  his  damages 
assessed  on  the  third  Issue.  Motion  for  new 
trial  denied.  Defendant  excepted.  Judg- 
ment upon  the  verdict    AppeaL 

Guthrie  &  Guthrie,  for  appellant    H  BL 
Carlton,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  The  negligence  alleged  and  found 
by  the  Jury  was  in  moving  the  train  sudden- 
ly and  without  giving  the  usual  signals.  The 
plaintiff  says  that  when  the  dipper  was  fill- 
ed, ready  to  be  unloaded — ^that  is,  drawn  over 
the  car  to  deposit  the  mud  upon  it — ^the  train 
did  not  move;  that  It  was  In  motion  when 
the  dipper  was  filling  with  mud  from  the 
ditch  on  the  roadside;  that  he  was  sitting 
on  the  side  of  the  car,  waiting  for  the  signal 
to  hook  the  chain,  which  would  have  requir- 
ed him  to  stand  up.  The  sudden  motion  of 
the  train,  without  signal  or  warning,  caused 
him  to  throw  his  hand  back,  and  it  was 
thereby  thrust  or  thrown,  into  the  snatch 
block  and  injured.  His  honor  Instructed  the 
jury  in  this  aspect  of  the  testimony  that  if 
they  found  that  plaintiff's  post  of  duty  was 
on  the  car  where  the  snatch  block  or  hoist- 
ing chain  was  suspended;  that  by  the  rules 
of  the  company  or  by  custom  a  signal  should 
be  given  before  the  train  moved  and  that 
plaintiff  was  on  the  car,  where  his  duty  re- 
quired him  to  be,  waiting  for  the  dipper  to 
come  over  and  on  the  car  to  be  hooked  by 
him;  and  that  the  engineer,  without  notice 
or  signal,  negligently  caused  the  train  to 
move  or  jerk  at  a  time  when  it  was  not  nec- 
essary to  do  so,  and  because  of  the  sudden 
movement  of  the  train  plaintiff  was  Jarred 
and  about  to  fall  and  lose  his  balance  and 
threw  out  his  hand  to  catch,  and  his  hand 
came  in  contact  with  the  chain  or  snatch 
I  block  and  was  injured,  and  the  sudden  negll- 


N,0,) 


REDMAN  V.  NORFOLK  &  W.  RY.  00. 


197 


gent  moving  of  the  train  was  the  proximate 
canse  of  the  injury — ^they  should  answer  the 
first  issue  "Ye&"  To  this  instruction  defend- 
ant excepted.  In  the  light  of  the  conflicting 
evidence,  the  question  of  the  alleged  sudden 
moving  of  the  train,  as  testified  to  by  plain- 
tiir,  was  properly  submitted  to  the  jury.  If, 
as  alleged  by  him,  the  movement  was  unusual 
and  not  when  the  position  of  the  dipper  was 
such  as  to  make  it  necessary  and  proper,  c^- 
tainly  some  warning  or  signal  should  have 
been  given,  so  that  employes  on  the  cars  lia- 
ble to  be  injured  should  be  warned  and  given 
an  opportunity  to  avoid  injury.  It  is  a 
matter  of  common  knowledge  and  everyday 
experience  that  a  sudden  movement  of  a 
train  of  cars  is  calculated  to  throw  persons 
standing  on  them  down  and  subject  them  to 
serious  Injury.  The  duty  to  give  warning 
of  unusual  tuid  unexpected  movement  to  em- 
ployes whoite  duty  it  is  to  be  on  the  cars  is 
manifest  This  has  been  too  frequently  and 
uniformly  held  by  this  court  to  require  the 
citation  of  authority.  Defendant  insists  that 
plaintiff  cannot  avail  himself  of  this  prin- 
ciple because  he  was  not  at  his  post  of  duty, 
but  had  voluntarily  placed  himself  in  a  posi- 
tion of  obvious  danger. 

It  Is  true,  as  contended  by  defendant,  that 
the  duty  Imposed  upon  the  engineer  to  give 
the  signal  is  for  the  protection  of  the  em- 
ployes who  are  on  duty  and  at  the  place  as- 
signed to  them.  He  is  not  required  to  look 
out  for  those  who  leaving  the  post  or  place 
assigned  to  them  have  voluntarily  or  In  vio- 
lation of  their  duty  assumed  a  more  danger- 
ous position.  In  Howard  v.  Railroad,  132  N. 
O.  700,  44  S.  B.  401,  the  plaintiff  employe, 
riding  In  a  shanty  car,  in  violation  of  the 
rules  of  the  company  and  without  any  ne- 
cessity, sat  on  the  steps  of  the  car,  and  was 
injured  by  striking  his  foot  against  a  pile 
of  wood  on  the  side  of  the  track.  We  held 
that  he  could  not  recover.  His  proper  place 
was  In  the  car  where  seats  had  been  provid- 
ed and  the  rules  of  the  company  required 
him  to  be.  It  Is  elementary  that  It  Is  neg- 
ligence for  a  passenger  to  ride  on  the  plat- 
form of  a  moving  train,  when  seats  have 
been  provided,  and  there  is  room  for  him  to 
be  seated  inside  the  car.  Wagner  v.  RaU- 
poad,  147  N.  C.  315,  61  S.  B.  171.  In  the  case 
before  us  the  plaintiff  was  required  to  stand 
up  only  when  he  was  hooking  the  chain. 
We  see  nothing  to  Justify  the  conclusion 
that,  while  the  dipper  was  gathering  the 
mud  and  placing  it  upon  the  car,  he  was 
under  any  obligation  to  stand  up.  If  he  was 
at  his  post  to  hook  the  chain  when  signaled, 
he  i>erformed  his  full  duty.  It  was  neces- 
sary for  him  to  remain  on  the  car,  so  that, 
when  he  was  called  upon,  he  could  promptly 
hook  the  cbain.  This  was  done  every  two 
or  three  minutes.  There  is  no  suggestion 
that,  by  sitting  on  the  side  of  the  car  in  the 
manner  described,  he  was  out  of  the  line 
of  his  duty.  It  Is  the  duty  of  a  conductor 
OB  &  passenger  train  to  pass  through  the 


cars  to  take  up  the  tickets  and  look  after 
his  train;  but  it  would  not  be  contended 
that  if  while  ''on  his  run"  he  sat  down,  and 
was  injured  by  the  negligent  management  of 
the  engine  by  the  engineer,  he  could  not  re- 
cover because  he  was  not  "standing  up"  or 
passing  through  the  cars.  He  is  none  the 
less  on  duty  when  sitting  down  than  when 
passing  through  his  cars.  So,  with  the 
plaintiff,  his  place  was  on  the  car,  near  to 
the  chain  and  snatch  block.  If  he  negli- 
gently sat  so  near  the  edge  of  the  car 
that,  by  the  usual  movement  of  the  train, 
he  fell  off,  his  negligence  would  be  the 
proximate  cause  of  the  injury  and  he  could 
not  recover  for  an  Injury  sustained  thereby. 

This  view  of  the  case  was  put  before  the 
jury  by  his  honor,  who  told  them  that  if 
he  was  sitting  down  as  he  testified,  and  by 
the  motion  of  the  ditching  machine  he  was 
Jarred  and  threw  his  hand  onto  the  snatch 
block,  and  was  thereby  injured,  he  could 
not  recover.  This  was  obviously  correct  be- 
cause the  motion  of  the  ditching  machine, 
when  properly  operated,  was  one  of  the 
risks  which  plaintiff  assumed  when  he  took 
the  employment  But  the  sudden,  unusual, 
and  unnecessary  movement  of  the  train, 
without  signal,  was  negligent,  and  the  em- 
ploye never  assumes  the  risk  of  an  injury 
sustained  by  defendant's  negligence.  It  may 
well  be  that  the  engineer  did  not  know  that 
the  plaintiff  was  sitting  down  near  the 
snatch  block,  or  that  by  suddenly  and  with- 
out warning  moving  the  train  he  would 
canse  him  to  sustain  the  Injury.  This  is 
not  the  test  of  liability  for  negligent  con- 
duct He  did  know  that  employes  were  on 
the  flat  cars  operating  the  ditching  machine, 
that,  while  the  dipper  was  being  drawn  on- 
to the  car  for  the  purpose  of  placing  the 
dirt  or  mud,  the  engine  should  not  move, 
certainly  not  do  so,  without  giving  warning. 
He  further  knew  that  it  was  hazardous  to 
men  at  work  on  the  cars  to  suddenly,  and 
without  warning,  move  the  train.  To  do 
so  was  negligence,  and  his  employer,  the 
defendant,  is  liable  for  such  injury  as  was 
the  proximate  result  of  such  negligence. 
Human  life  and  limb  is  of  too  much  value 
in  the  estimation  of  the  law  to  permit  It  to 
be  sacrificed  or  destroyed  by  negligent  han- 
dling of  such  powerful  agencies  without 
warning  and  signals  to  those  to  whom  the 
common  employer  owes  the  duty  of  giving 
warning.  The  defendant's  witnesses  deny 
that  the  train  was  moved,  but  the  issue  has 
been  settled  against  them  by  the  verdict. 
We  find  no  error  in  his  honor's  charge  upon 
the  first  issue. 

The  defendant  contends  that  as  a  matter 
of  law  upon  his  own  evidence  plaintiff  was 
guilty  of  contributory  negligence.  The  learn- 
ed counsel  stresses  upon  our  attention  plain- 
tiff's statement  that  the  engine  started  the 
car,  and  he  threw  his  hand  back  and  struck 
the  chain;  that  he  knew  the  cable  was  run- 
ning; that  he  knew,  if  he  put  his  hand  in  it. 
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be  would  be  hurt  Of  coune,  If  plaintiff  had 
put  bis  band  in  the  snatch  block  or  on  the 
cable,  knowing  the  danger,  his  negligent  act 
would  have  been  the  proximate  cause  of  his 
injury,  and  he  could  not  recover.  This  is 
manifest.  He  says  that,  as  the  train  moved 
suddenly,  he  lost  his  balance,  and  threw  his 
hand  back,  and  struck  the  chain;  that,  If  he 
had  not  done  this,  he  would  have  fallen,  and 
his  head  would  have  struck  it  His  honor 
submitted  the  testimony  upon  the  second  is- 
sue under  the  following  instructions.  After 
explaining  to  them  the  duty  of  the  employ- 
er to  select  a  safe  place  in  which  to  per- 
form' his  work,  when  two  are  open  to  him, 
he  said:  "If  you  should  find  the  facts  in 
this  case  to  be  that  the\  plaintiff  selected  a 
dangerous  place  in  which  to  wait  until  the 
dipper  should  be  placed  on  the  car»  and  by 
him  unhooked,  in  accordance  with  his  duty, 
when  there  were  other  places  or  positions 
on  the  cars  that  were  safe,  and  you  further 
find  that  a  man  of  ordinary  prudence  would 
not  have  selected  a  position  such  as  that  oc- 
cupied by  the  plaintiff  at  the  time  of  the  in- 
Jury,  then,  and  under  these  circumstances, 
if  you  find  such  was  the  condition  and  facts, 
the  plaintiff  would  be  guilty  of  contributory 
negligence,  you  should  answer  the  second 
issue,  Tes.*"  This  was  correct  We  no- 
tice an  exception  to  the  following  language 
used  by  hia  honor:  **The  plaintiff  alleges 
that  he  was  Injured  by  the  defendant  mov- 
ing its  train  of  cars  without  giving  him 
notice  or  signal  by  ringing  the  bell  or  blow- 
ing the  whistle,  which  It  was  its  duty  to 
do."  In  their  brief  the  learned  counsel  as- 
sume that  in  using  this  language  his  honor 
instructed  the  Jury  that  It  was  the  duty  of 
defendant  to  give  plaintiff  signal  by  ringing 
the  bell  or  blowing  the  whistle.  We  do  no.t 
so  interpret  his  honor.  He  was  stating  the 
plaintiff's  contentions.  When  he  came  to  in- 
struct the  Jury,  he  explained  to  them  that 
the  duty  to  give  a  signal  was  dependent  up- 
on the  rules  of  the  company  or  the  custom. 
We  have  carefully  examined  the  record  and 
the  briefs  of  counsel,  and  find  no  error. 
There  were  no  exceptions  to  the  instruction 
upon  the  measure  of  damages. 
No  error. 

(160  N.  C.  464) 

SPAUGH  et  al.  v.  HARTMAN  et  al. 

(Supreme  Court  of  North  (Carolina.    April  14, 
1909.) 

1.  Slaves  <§  26*)  —  LBGAuzma  "CoHABrtA- 

TION." 

The  cohabitation  meant  by  the  act  of  Feb- 
ruary, 1879  (Laws  1879,  p.  136,  c.  73)^  adding 
to  the  canons  of  descent  by  legitimatizing  chil- 
dren of  colored  parents  bom  at  any  time  before 
January  1,  1868,  of  persons  living  together  as 
husband  and  wife,  and  conferring  on  such  chil- 
dren all  the  rights  of  heirs  at  law  or  next  of 
kin  with  respect  to  the  estate  of  such  parents 
or  either  of  them,  is  not  casual  sexual  inter- 
course, but  an  exclusive  cohabitation  such  as  is 


usually  signified  by  the  words  ^living  together 
as  man  and  wife.*' 

[Ed.  Note.— For  other  cases,  see  Slaves,  Cent 
Dig.  H  114,  115 ;   Dec.  Dig.  $  25.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  Iii43-1245.3 

2.  Slaves  (§  25*)— Mabbiaob— Evidbnob. 

Under  the  act  of  February,  1879  (Laws 
1879,  p.  136,  c.  73),  legitimatizing  the  children 
of  colored  parents  bom  before  January  1,  ISISS, 
of  persons  living  together  as  husband  ana  wife, 
etc,  the  common-law  rule  that,  except  in  actions 
for  criminal  conveisation,  reputation,  oohabitar 
tion,  and  the  declarations  of  the  parties  are  com- 
petent evidence  that  the  marriage  relation  sub- 
sisted between  them,  applies  in  proving  that  the 
quasi  marriage  relation  referred  to.  in  the  stat- 
ute existed  between  slaves. 

[Ed.  Note.-~For  other  cases,  see  Slaves,  Dec 
Dig.  §  25.*] 

Appeal  from  Superior  Ooort,  DavidBon 
County;    Long,  Judge. 

Action  by  Bynum  Spaagh  and  others 
against  A.  J.  Hartman  and  oliiers.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
New  trial. 

Civil  action  to  recover  land,  tried  in  the 
superior  court  of  Davidson  county,  Novem- 
ber term,  190a  The  case  was  made  to  turn 
upon  the  finding  of  the  Jury  upon  this  is- 
sue, submitted  by  consent:  *'Are  the  plain- 
tiffs the  heirs  of  Wesley  Delap  and  entitled 
to  the  possession  of  the  lands  described  In 
the  complaint?  Ana.  No."  The  plaintifra 
moved  for  a  new  trial,  assigning  errors. 
Motion  denied.  Plaintiffs  excepted  and  ap- 
pealed from  the  judgment  rendered. 

Walser  &  Walser  and  McCrary  &  McCra- 
ry,  for  appellants.  Emery  B.  Raper,  for  ap- 
pellees. 

BROWN,  J.  The  land  In  controversy  was 
devised  by  Alex  Delap  to  James  Wesley 
Delap,  colored,  who  had  been  his  slave. 
Upon  the  death  of  the  testator  the  said  de- 
visee entered  Into  possession  and  remained 
there  until  he  died  intestate  in  1906.  The 
defendants  then  entered  upon  the  lands  and 
have  remained  there  since,  claiming  as  heirs 
of  Alex  Delap.  The  plaintiffs  claim  the 
lands  as  the  children  of  (>alvln  Delap,  who, 
it  is  alleged,  was  the  son  of  Wesley  Delap 
and  his  "slave  wife,**  Martha  Spaugh.  Cal- 
vin was  bom  of  said  Martha  about  1853, 
and  it  is  contended  that  Wesley  Delap  was 
his  father,  acknowledged  the  paternity,  and 
that  at  the  time  the  child  was  bom  was 
living  with  its  moth^  in  the  relation  of 
husband  and  wife,  and  that  in  consequence 
thereof  such  issue  became  legitimate  and 
capable  of  inheriting  from  either  parent  un- 
der Acts  1879,  p.  136,  c.  73,  now  rule  13| 
"descents"  (Revisal  1905,  { 1556).  There  was 
much  evidence  introduced  by  plaintiffs  tend- 
ing to  establish  the  affirmative  of  the  issue. 

These  questions  were  put  by  plaintiffs' 
counsel  to  witness  Manuel  Spaugh  and  ex- 
cluded by  the  court,  to  which  ruling  the 
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plaintiffs  excepted:  "State  what  the  general 
reputation  as  to  who  Martha  Spaugh*a  hus- 
band was,  and  who  Wesley  Delap's  wife 
was  relatitve  to  slave  relations?  Did  or  did 
not  Martha  and  Wesley  live  together  as  man 
and  wife  as  was  custom  amongst  slaves  at 
and  before  the  time  of  the  begetting  and 
birth  of  Calvin  Spaugh?"  The  act  of  Feb- 
ruary, 1879,  adds  to  the  canons  of  descent 
by  legitimatizing  the  children  of  colored  par- 
ents bom  at  any  time  before  the  Ist  day 
of  January,  1868,  of  persons  living  together 
as  husband  and  wife,  and  confers  upon 
such  children  all  the  rights  of  heirs  at  law 
or  next  of  kin  with  respect  to  the  estate 
of  such  parents  or  either  of  them.  Its  ef- 
ficacy depends  upon  two  essential  facts  to 
be  established — ^a  cohabitation  subsisting  at 
the  birth  of  the  child  and  the  paternity  of 
the  person  from  whom  the  property  claim- 
ed is  derived.  The  cohabitation  meant  by 
the  statute  is  not  casual  sexual  intercourse, 
but  an  exclusive  cohabitation  such  as  is 
usually  signified  by  the  words  ''living  to- 
gether as  man  and  wife."  Branch  v.  Walk- 
er, 102  N.  G.  85,  8  S.  E.*896.  While  the  mar- 
riage of  slaves  was  not  recognized  as  a 
legal  bond*  it  is  well  known  that  in  num- 
berless Instances  the  marriage  relation  was 
assumed  by  them,  and  to  all  intents  and 
purposes,  except  in  law,  they  became  man 
and  wife,  and  the  appellation  of  husband 
and  wife  was  used  in  reference  to  the  par- 
ties to  such  '  unions  by  their  owners  and 
their  associates.  By  the  common  law  it  is 
held  to  be  a  general  rule  of  universal  ap- 
plication in  civil  cases,  except  in  actions  for 
criminal  conversation,  that  reputation,  co- 
habitation, the  declarations,  and  conduct  of 
the  parties  are  competent  evidence  to  prove 
that  the  marriage  relation  fitubsisted  between 
them.  Archer  v.  Hathcock,  51  N.  G.  421; 
Jones  V,  Reddick,  79  N,  C.  291;  Weaver  v. 
Cryer,  12  N.  C.  337.  We  are  of  opinion 
that  the  same  rule  of  evidence  should  ap- 
ply in  proving  that  the  quasi  marriage  re- 
lation referred  to  in  the  statute  existed  be- 
tween slaves.  It  is  not  the  legality  of  such 
a  relation  that  is  an  Issue  in  this  case,  but 
only  the  fact  that  such  a  relation  was  as- 
sumed by  the  putative  grandparents  of  the 
plaintiffs. 

The  syllabus  in  the  case  of  Nelson  y. 
Hunter  (upon  a  rehearing)  144  N,  C,  763, 
56  S.  B.  506,  would  appear  to  sanction  the 
ruling  of  his  honor;  but  an  exarhlnation  of 
the  case  will  disclose  nothing  Inconsistent 
with  our  present  ruling.  140  N.  O.  699,  53 
S.  B.  439.  The  facts  of  that  case  were  that 
a  marriage  ceremony  was  performed  during 
the  War  between  Solomon  Nelson  and  Jack- 
ie Gook,  and  the  evidence  tended  strongly 
to  prove  that  the  relation  thus  assumed  con- 
tinued to  exist  until  after  the  act  of  March 
10.  1866  (Pub.  Laws  1866,  p.  99,  c.  40), 
had  legalized  It,  and  that  the  plaintiff  Nel- 


son claimed  the  property  of  his  mother 
Jackie  as  her  only  legitimate  child,  the 
product  of  that  union.  For  the  purpose  of 
showing  that  the  relation  of  Solomon  with 
Jackie  was  not  exclusive,  and  not  that  of 
husband  and  wife,  it  was  sought  to  be  prov- 
en by  general  reputation  that  Solomon  some 
time  In  1867  abandoned  Jackie,  and  lived 
with  a  female  of  color  named  Vlley,  in  Beau- 
fort county,  with  whom  he  had  lived  prior 
to  the  War.  The  court  h^d  that  the  gen- 
eral reputation  that  Viley  was  Solomon's 
wife  before  the  War  and  her  declarations 
claiming  him  as  her  husband  were  valueless 
and  incompetent,  saying  in  reference  there- 
to: "If  Solomon  resumed  his  cohabitation 
with  Viley  after  the  passage  of  the  act 
of  March  10,  1866,  it  could  have  no  effect 
upon  the  legitimacy  of  his  and  Jackie's 
children.  If  his  relations  with  Jackie  con- 
tinued long  enough  to  have  become  legal- 
ized by  the  act,  his  conduct  after  that  could 
not  render  the  offspring  of  that  union  il- 
legitimate.'' 140  N.  G.  601,  63  S.  E.  439. 
There  was  no  purpose  in  that  case  to  prove 
a  slave  marriage  between  Solomon  and 
Yiley  nor  was  there  any  issue  of  their  co- 
habitation. Neither  is  the  case  of  Erwin 
V.  Bailey,  123  N.  G.  632,  31  S.  E.  844,  au- 
thority for  the  defendant's  contention.  It 
was  there  held  that  general  reputation  that 
the  plaintiff  was  not  the  child  of  Gsesar 
Swinton  was  properly  excluded,  with  which 
ruling  we  fully  agree.  It  was  an  attempt  to 
prove  illegitimacy  by  general  reputation. 

We  think  Ills  honor  erred  In  excludhig  the 
evidence. 

New  trial. 


STATE  V.  COX. 


(150  N.  C.  846) 


(Supreme  Court  of  North  Carolhia.    April  14, 
1909.) 

CamiNAi^  Law  (§9  721^4,  730*)—IicPBOPia 
ABGUMian>--FAn:.uBB  of  wife  to  Testify— 
Action  of  Court. 

Under  Revisal  1905,  §  1684,  making  accus- 
ed's wife  competent  to  testify  for  him,  bat  pro- 
viding that  her  failure  to  do  so  shall  not  preju- 
dice the  defense,  it  was  improper  for  the  solici- 
tor in  his  argument  to  comment  on  accused's 
failure  to  corroborate  his  testimony  by  her,  and 
for  the  judge,  on  accused  objecting,  to  state  that 
the  wife  could  not  testify  against  accused,  that 
she  could  testify  in  his  behalf  only,  and  that 
the  jury  could  not  consider  what  she  knew,  or 
did  not  know,  and  to  instruct  that  it  was  not 
for  the  state  to  examine  the  wife  against  ac- 
cused, but  that  he  could  use  her  as  a  witness, 
whereas  the  court  should  have  instructed  that 
the  jury  could  not  consider  accused's  foilure  to 
use  her. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1673,  1693;  Dec.  Dig.  §S 
721%,  730.»] 

Appeal  from  Superior  Court,  Randolph 
County;    Long,  Judge. 

Simeon  Cox  was  convicted  of  an  offense, 
and  he  appeals.    Reversed. 
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Morehead  ft  Sapp,  for  appellant 
torney  General,  for  the  State. 


The  At- 


CLARE,  0.  J.  The  state  called  the  wife 
of  the  defendant,  who  was  present  under 
subpoena,  and  tendered  her  to  the  defendant 
The  court  ruled  that  the  state  could  not  ex- 
amine her  as  a  witness ;  that  she  was  a  com- 
petent witness  only  for  the  defendant  The 
solicitor  in  his  argument  to  the  jury  com- 
mented on  the  failure  of  the  defendant  to 
corroborate  his  own  testimony  by  his  wife. 
On  objection  made  his  honor  stated  that 
^the  wife  was  not  competent  and  would  not 
be  allowed  to  bear  witness  against  the  hus- 
band, that  her  testimony  would  be  compe- 
tent only  in  behalf  of  her  husband,  and  that 
as  the  wife  was  not  permitted  to  testify 
Against  her  husband  and  had  not  done  so, 
the  Jury  could  not  consider  what  she  knew 
4>r  did  not  know."  And  in  his  charge  the 
eourt  told  the  Jury  "it  was  not  for  the  state 
to  examine  the  wife  of  the  defendant  as  a 
witness  against  her  husband,  but  it  was  com- 
petent for  the  defendant  to  use  her  as  a 
witnesa**  Revisal  1905,  §  1634,  provides: 
"The  husband  or  wife  of  the  defendant  in 
all  criminal  actions  or  proceedings  shall  be 
a  competent  witness  for  the  defendant  but 
the  failure  of  such  witness  to  be  examined 
shall  not  be  used  to  the  prejudice  of  the  de- 
fense.'* The  tender  of  the  wife  by  the  state, 
and  the  remarks  of  the  solicitor,  sharply 
called  attention  to  the  failure  of  the  defense 
to  examine  the  defendant's  wife.  ObJecti<Hi 
was  made,  but  the  court  Instead  of  telling 
the  jury  that  they  should  not  let  that  fact 
prejudice  the  defendant,  on  both  occasions 
rather  accentuated  the  matter  by  telling  the 
jury  that  the  state  could  not  use  the  wife 
of  the  defendant  as  a  witness,  but  that  he 
could.  The  effect  though  unintentional  on 
the  part  of  his  honor,  was  to  throw  the  fault 
of  the  wife  not  being  a  witness  upon  the  de- 
fendant since  he  could  have  put  her  on,  and 
the  state  could  not  There  was  no  caution 
that  such  failure  to  use  the  wife  as  a  witness 
should  not  be  considered  by  the  jury.  Tet 
•the  tender,  and  the  remarks  of  counsel,  be- 
ing called  to  the  Judge's  attention,  called  for 
such  caution,  and  his  failing  to  give  it  was 
prejudiciaL 

Error. 

(150  N.  C.  447) 

DAVIS  V.  FRAZIER. 

(Supreme  Court  of  North  Carolina.    April  14, 
1909.) 

1.  Tx)GS  AND  Logging  (J  S*)— Timbeb  Con- 
tracts—Construction  . 

A  deed  to  all  standing  timber  exceeding  a 
specified  size,  subject  to  the  conditions  that  tim- 
ber not  cut  within  five  years  should  revert  to 
the  grantor,  and  that  the  grantees  should  not 
cut  over  the  lands  a  second  time  for  timber, 
conveyed  a  base  or  qualified  fee,  determinable 
as  to  all  timber  not  cut  within  five  years,  the 


latter  condition  not  being  invalid  for  repug- 
nancy to  the  grant;  and,  if  the  land  has  been 
cut  over  once,  the  grantees'  rights  have  expired 
though  trees  could  be  found  here  and  there 
throughout  the  different  tracts  covered  by  the 
deed. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Dec.  Dig.  §  3.*] 

2.  Logs  and  Logging  (|  8*)— Timbsb  Oon- 
TRACTS— Unauthorized  Cutting. 

A  cutting  of  timber  bv  a  grantee,  or  his 
successor,  after  the  time  allowedf  for  cutting  is 
an  actionable  wrong. 

[Ed.  Not^.— For  other  cases,  see  Logs  and  Log- 
ging, Cent.  Dig.  11 ;   Dec.  Dig.  {  3.*^! 

3.  Contracts  (|  162*)  —  CoNSTRucnoir  —  Rb- 
PUGNANT  Provisions. 

A  clause  of  a  contract,  irreconcilable  with 
a  preceding  clause,  and  repugnant  to  the  gen- 
eral purpose  of  the  contract,  will  be  set  aside, 
subject  to  the  rules  that  the  intent  of  the  par* 
ties  as  embodied  in  the  entire  instrument  is  to 
be  determined,  and  that  every  part  of  the  con- 
tract must  be  given  effect  if  that  can  be  done  by 
fair  or  reasonable  interpretation. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  744;   Dec  Dig.  §  162.*] 

Appeal  from  Superior  Court,  Granville 
County ;  B.  B.  Jones,  Judge. 

Action  by  Anne  A.  Dayls  against  B.  F. 
Frazler.  Judgment  dismissing  the  action, 
and  plaintiff  appeals.    Reversed. 

There  have  been  temporary  restraining  or- 
ders issued  and  served  in  the  cause,  and 
pending  the  action  certain  cross-ties  have 
been  seized,  and  are  now  held  under  process 
of  claim  and  delivery,  issued  in  the  same  at 
plaintiff's  instance.  These  cross-ties  are 
claimed  by  one  John  Bullock,  who  has  been 
allowed  to  Interplead  for  the  purpose,  and 
who  alleges  that  he  bought  and  paid  for  the 
ties,  and  owned  same  at  the  time  of  action 
instituted.  On  the  hearing,  and  as  determi- 
native of  the  controversy,  issues  were  framed 
for  submission  to  the  Jury  as  follows: 

'^(l)  Did  the  defendant  unlawfully  enter 
upon  the  land  of  plaintiff  and  cut  and  remove 
therefrom  a  lot  of  cross-ties  and  hickory 
timber,  as  alleged  in  the  complaint?   Answer. 

"(2)  What  damages,  if  any,  has  the  plain- 
tiff sustained?    Answer. 

''(3)  Is  the  plaintiff  the  owner  of,  and  en- 
titled to  the  possession  of,  the  cross-ties  de- 
scribed in  the  affidavit  filed  in  the  claim  and 
delivery  proceedings  in  this  action?  An- 
swer." 

At  the  close  of  plaintUTs  testimony,  on  mo- 
tion, the  action  was  dismissed  as  on  Judgment 
of  nonsuit,  and  plaintiff  excepted  and  ap- 
pealed. 

A.  A.  Hicks  and  B.  S.  Royster,  for  appel- 
lant v.  S.  Bryant,  Aycock  &  Winston,  and 
T.  Lanier,  for  appellee.  Graham  &  Devln, 
for  interpleader. 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  evidence  showed  that,  on  May  81,  1905, 
the  plaintiff,  by  written  deed,  had  conveyed 
to  Heidlebaugh  and  Le  Fever  all  the  stand- 
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Ing  timber  on  three  certain  tracts  of  land  In 
Granville  county,  fully  described,  ^'whlch 
Qow  measures,  or  shall  measure  during  the 
term  of  years  hereafter  set  out,  as  much  as 
ten  inches  in  diameter  at  the  butt,"  etc,  'To 
have  and  to  hold  said  timber  unto  the  said 
Heidlebaugh  and  Le  Fever,  and  their  heirs 
and  assigns,  in  fee  simple,  subject  to  the  fol- 
lowing conditions  and  agreements:  <1)  That 
the  parties  of  the  second  part  may  enter  on 
said  land,  etc.,  and  cut  and  remove  said  tim- 
ber In  such  manner,  and  at  such  place  and 
places  as  they  may  deem  necessary,  and  may 
construct  and  operate  all  such  mills  and  oth- 
er devises  in  cutting  and  preparing  such 
timber  for  market;  roads,  tramroads,  rail- 
roads, stables,  shanties,  and  other  buildings 
over  and  upon  such  land  as  may  be  deemed 
necessary  for  cutting  and  removing  said  tim- 
ber, and  may  have  full  power  and  authority 
to  remove  from  said  land,  at  any  time,  all 
machinery,  buildings,  etc.,  placed  upon  the 
land  for  said  purpose."  "(S)  And  the  said 
parties  of  the  second  part,  and  their  heirs 
and  assigns,  have  the  right  to  enter  upon  and 
b^^in  to  cut  and  remove  the  said  timber  at 
any  time  they  may  desire,  and  all  the  timber 
not  so  cut  and  removed  within  five  years 
from  May  26,  1905,  shall  revert  to  and  be- 
come the  property  of  the  party  of  the  first 
part,  and  her  heirs  and  assigns.  (4)  And  it 
Is  expressly  agreed  and  understood  that  the 
said  parties  of  the  second  part  shall  not  have 
the  right  to  cut  over  the  lands  hereinafter  de- 
scribed a  second  time  for  timber,  and  that 
the  said  Mrs.  Anne  A.  Davis  shall  have  the 
right  to  take  up  the  ^ood  and  cut  any  trees 
for  her  own  use  after  the  same  have  been 
cut  over  by  the  parties  of  the  second  part, 
and  the  parties  of  the  second  part  agree  not 
to  Injure  the  wire  fences  now  upon  said 
land." 

There  was  evidence  tending  to  show  that 
the  grantees  entered  the  land  under  this  deed, 
placed  their  mills,  built  shanties,  and  con- 
structed the  necessary  roads  for  the  purpose, 
and,  having  cut  over  all  the  land  included  In 
the  contract,  removed  their  mills,  machinery, 
etc,  except  the  shanties,  which  they  sold, 
and  that,  after  this  was  done,  the  defendant, 
dalming  the  right  to  do  so,  had  entered  on 
the  land,  and  cut  the  timber  and  ties,  and 
committed  the  spoil  and  injury  for  which  the 
plaintiff  now  seeks  redress.  On  this  question. 
Dr.  I.  H.  Davis,  among  other  things,  testi- 
fied as  follows :  '^Am  son  of  Mrs.  A.  A.  Davis, 
plaintiff.  Heidelbaugh  and  Le  Fever  cut  over 
all  the  land  described  in  the  deed  or  contract, 
and  then  took  up  their  mills,  machinery,  etc^ 
and  moved  everything  off  the  land,  except 
some  shanties,  which  they  sold.  They  nk>v- 
ed  away  from  ^e  land  in  August  or  Sep- 
tember, 1907,  and  went  to  Virginia,  I  think. 
They  cut  over  all  the  land  described  in 
the  deed  or  contract  Mr.  Frazier,  the 
defendant,  had  hands  cutting  timber  on  the 
lands   in   October,    1907;     and,    acting   un- 


der instructions  from  my  mother,  I  ordered 
them  to  stop,  and  I  also  notified  Frazier  per* 
sonally  to  stop,  but  he  paid  no  attention  to 
such  notice,  and  this  suit  was  broi^ght  in 
March,  1908,  and  a  restraining  order  was 
served  on  the  defendant"  It  does  not  dear- 
ly appear  from  the  testimony  that  the  defend- 
ant entered  as  assignee  under  this  deed,  but, 
assuming  this  to  be  true,  we  are  of  opinion 
that  the  plaintiff  is  entitled  to  have  her  cause 
submitted  to  a  jury,  and  there  was  error  in 
dismissing  the  same  as  on  judgment  of  non 
suit  According  to  our  dedsions  4he  deed  in 
question  conveyed  to  the  grantees,  Heidel- 
baugh and  La  Fever,  a  fee  simple  in  the  tim- 
ber of  the  spedfied  dimensions,  determinable 
as  to  all  timber  not  cut  and  removed  from 
the  land  within  five  years,  and  subject  to 
the  further  provision  ''that  the  land  should 
not  be  cut  over  for  timber  a  second  time." 
If  the  evidence  of  I.  H.  Davis,  above  set  out, 
and  other  of  like  tenor,  should  be  accepted 
by  the  jury,  and  it  should  be  established  that 
the  land  described  in  the  deed  had  been  once 
entirely  cut  over,  or  that  a  distinct  and  def- 
inite portion  of  the  land  had  been  once  cut 
over,  then  the  right  of  the  grantees,  or  per- 
sons claiming  under  them,  to  cut  and  remove 
timber,  as  to  all  or  the  stated  portion  of  said 
land,  by  the  express  provision  of  the  contract, 
would  cease  and  determine,  and  any  further 
cutting  would  amount  to  an  actionable  wrong. 
And,  if  this  land  had  been  entirely  cut  over 
once,  within  the  meaning  of  the  term  as  con- 
tained in  the  contract,  the  result  indicated 
would  not  be  affected  by  the  fact  that  here 
and  there  through  the  different  tracts  trees 
could  be  found  which  were  within  the  sped- 
fied dimensions.  If,  however,  there  should 
be  distinct  and  definite  portions  of  the  land 
which  had  not  been  cut  over  at  all,  as  to  such 
portions  we  are  of  opinion  that  the  rights 
granted  under  the  contract  will  continue  un- 
til they  are  cut  over  once,  or  the  right  to  cut 
expires  by  the  limitation  as  to  time. 

It  Is  contended  for  the  defendant  that  the 
stipulation  contained  in  section  4,  to  the  effect 
that  the  land  should  not  be  cut  over  a  second 
time,  is  in  direct  confiict  with  the  former 
parts  of  the  instrument,  and  entirely  repug- 
nant to  the  estate  which  is  thereby  expressly 
conveyed,  and  should  therefore  be  rejected; 
but  we  do  not  think  this  a  correct  interpreta- 
tion of  the  contract  in  question.  It  is  an  un- 
doubted prindple  that  a  "subsequent  clause, 
irreconcilable  with  a  former  dause,  and  re- 
pugnant to  the  general  purpose  and  intent  of 
the  contract,  will  be  set  aside."  This  was  ex- 
pressly held  in  Jones  v.  Casualty  Ciompany, 
140  N.  C.  262,  62  S.  E.  678,  6  L.  R.  A.  (N.  S.) 
9S2,  111  Am.  St  Rep.  843,  and  there  are  many 
decisions  with  us  to  like  effect ;  but,  as  Indi- 
cated in  the  case  referred  to,  and  the  authori- 
ties dted  in  its  support,  this  prindple  is  in 
subordination  to  another  position  that  the 
intent  of  the  parties  as  embodied  in  the  en- 
tire Instrument  is  the  end  to  be  attained» 
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and  that  each  and  QYttrj  part  of  the  contract 
must  be  glTen  effect  if  this  can  be  done  by 
any  fair  or  reasonable  Interpretation;  and 
it  is  only  after  subjecting  the  instrument  to 
this  controlling  principle  of  construction  that 
a  subsequent  clause  may  be  rejected  as  repug- 
nant and  irreconcilable.  Jones  v.  Casualty 
Co.,  supra ;  Lawson  on  Contracts,  SI  388,  389 ;. 
Bishop  on  Contracts,  |S  386»  387. 

In  Jones  t.  Casual^  Co.  the  doctrine  is 
thus  stated :  ''Another  principle  applicable  to 
the  case  before  us,  and  equally  well  estab- 
lished, is  that  while  clauses  in  a  contract  ap- 
parently repugnant  must  be  reconciled  if  it 
can  be  done  by  any  reasonable  construction, 
yet  a  proviso  which  is  utterly  repugnant  to 
the  body  of  the  contract  and  irreconcilable 
with  It  will  be  rejected;  likewise  a  subse- 
quent clause,  Irreconcilable  with  a  former 
clause,  and  repugnant  to  the  general  purpose 
and  intent  of  the  contract,  will  be  set  aside." 
And  in  Lawson  on  Contracts,  supra,  it  is 
said :  *<The  third  main  rule  is  that  that  con* 
struction  will  be  given  which  will  best  effec- 
tuate the  intention  of  the  parties  to  be  collect- 
ed from  the  whole  of  the  agreement;  and, 
to  ascertain  the  intention,  regard  must  be  had 
to  the  nature  of  the  instrument,  the  condi- 
tion of  the  parties  executing  it,  and  the  ob- 
jects which  they  had  in  view.  *  *  *  Courts 
will  examine  the  whole  of  the  contract,  and 
so  construe  each  part  with  the  others  that 
all  of  them  may,  if  possible,  have  some  ef- 
fect ;  for  it  is  to  be  presumed  that  each  part 
was  inserted  for  a  purpose,  and  has  its  office 
to  perform.  So,  where  two  clauses  are  In- 
consistent, they  should  be  construed  so  as  to 
give  effect  to  the  intention  of  the  parties  as 
gathered  from  the  whole  instrument  So 
every  word  will,  if  possible,  be  made  to  oper- 
ate, if  by  law  it  may,  according  to  the  inten- 
tion of  the  parties."  And  in  Bishop  on  Con- 
tracts the  author  says  (section  380) :  **Af ter 
Interpretation  has  exhausted  itself  in  har^ 
monizing  the  several  clauses  and  words,  if 
there  is  a  residue  which  cannot  be  reconciled, 
the  repugnancy  must  be  got  rid  of  by  reject- 
ing what  will  free  the  writing  from  it"  And 
In  section  387:  "If  the  main  body  of  the 
writing  is  followed  by  a  proviso  wholly  re- 
pugnant thereto,  it  must  necessarily  be  reject- 
ed, because  otherwise  the  entire  contract  will 
be  rendered  null.  But  where  it  can  be  con- 
strued to  qualify  the  main  provisions,  so 
that  all  may  stand  together^  it  will  be  retain- 
ed." A  proper  appUcation  of  the  doctrine 
correctly  stated  in  these  authorities  will  show 
that  there  is  no  irreconcilable  conflict  in  the 
provisions  of  this  contract  but  that  each  and 
every  part  of  it  can  be  given  effect  The  in- 
strument conveys  to  the  gi^intees  a  base  or 
qualified  fee  in  the  timber,  determinable  as 
to  all  timber  not  cut  and  removed  within 
the  time  specified — 1.  e.,  five  yedrs— and  then 
proMdes  that  tiie  cutting  may  commence  at 


any  time  within  the  five  years  the  grantees 
may  desire,  and  that  the  land  embraced  In 
the  contract  shall  not  be  cut  over  a  second 
time.  This  last  stipulation  does  not  at  all 
nullify  the  grant  but  only  establishes  a  meth- 
od or  condition  by  which  the  right  or  interest 
granted  may  be  made  available;  and  there 
is  no  reason,  as  stated,  why  this  provision, 
made  a  substantial  part  of  the  contract  by 
express  agreement  of  the  parties,  should  not 
be  given  effect  The  insertion  of  this  provi- 
sion was  no  doubt  caused  by  the  suggestion 
indicated  in  Hardison  v.  Lumber  Co.,  136  N. 
0.  175,  48  S.  E.  588,  where  it  is  said  in  sub- 
stance that,  if  the  parties  desired  protection 
against  a  "second  cutting,  they  should  have 
so  contracted." 

It  is  further  urged  for  defendant  that  the 
fourth  clause  of  the  contract,  being  a  condi- 
tion subsequent  working  a  forfeiture  of  the 
estate,  should  be  strictly  construed.  If  it  be 
conceded  that  the  clause  in  question  is  a  con- 
dition subsequent,  the  position  contended  for 
by  defendant  is  well  recognized,  but  it  is  on- 
ly a  rule  of  interpretation,  and  does  not  ob- 
tain when  the  meaning  of  the  contract  is  so 
plain  that  no  construction  is  permissible. 
This  is  clearly  illustrated  and  upheld  in  the 
case  to  which  we  were  referred  by  counseL 
Epperson  v.  Epperson  (Va.)  62  S.  B.  844.  In 
that  case  the  court  held  as  follows:  "While 
courts  regard  with  disfavor  conditions  and 
defeasances  which  are  calculated  to  prevent 
or  defeat  the  absolute  vesting  of  titles,  they 
will  not  hesitate  to  give  effect  to  the  intention 
of  the  parties  wh^i  the  condition  or  defea- 
sance is  dear  and  explicit" 

We  have  purposely  refrained  from  definite 
expression  as  to  the  right  to  certain  cross- 
ties,  and  their  seizure  by  process  of  claim 
and  delivery  sworn  out  in  this  action.  The 
cause  having  been  dismissed  as  on  judgment 
of  nonsuit  at  the  close  of  plaintiff's  testimony, 
the  evidence  which  makes  for  the  right  and 
claim  of  the  interpleader  to  these,  ties  has 
not  been  disclosed,  and  we  have  considered 
it  well  (o  withhold  our  opinion  until  the  facts 
concerning  them  shall  be  more  fully  ascer- 
tained and  presented. 

For  the  "reasons  heretofore  stated,  this  or- 
der of  nonsuit  will  be  set  aside,  and  the  cause 
restored  to  the  docket 

Reversed. 


(160  N.  C.  483) 

LASSITER  V.  SEABOARD  AIR  LINE  RT. 

(Supreme  Court  of  North  Carolina.    April  14, 
1909.) 

1.  Masteb  and   Servant  (f  149*)— Obliga- 
TioH  OP  Masteb— Cabb  Requibed. 

A  road  master  directing  the  unloading  of 

iron  rails  from  flat  cars  must  use  ordinary  care 

to  see  that  the  rails  can  be  handled  with  safety 

in  the  manner  directed  by  him. 
[EX3.  Note.— For  other  cases,  see  Master  and 

Servant  Cent  Dig.  S  291 ;    Dec.  Dig.  §  14».*] 
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2,  Masteb  and  Servant  (8  97*)— Injubt  to 

ftBBV ANT— Liability  of  Master. 

Where  the  method  parsued  in  doing  work 
in  the  manner  directed  by  the  employer's  su- 
perintendent was  not  unusual,  unusual  results 
eould  not  be  reasonably  anticipated,  and  the 
employer  was  not  responsible  therefor. 

[Sd.  Note.— For  other  cases,  see  Master  and 
Senrant,  Gent  Dig.  §  163;   Dec.  Dig.  |  97.*] 
a.  Master  and  Sebtant  (|  97*)— Injitbt  to 

See V ANT— Liability  of  Master. 

An  employ^  was  injured  while  unloading 
iron  rails  from  a  flat  car.  The  rails  were  load- 
ed in  the  usual  way.  The  emplov^  and  co^m- 
ploytf  unloaded  the  rails  by  first  lifting  one  end 
of  them  over  the  standard  and  letting  them  fall 
to  the  ground,  and  then  by  lifting  the  other  end 
in  the  same  way.  While  a  rail  was  so  re- 
moTed,  it  bounded  bade  and  injured  the  employ^. 
There  was  nothing  to  show  that  the  end  lifted 
over  the  standard  would  not,  as  other  rails  had 
done,  similarly  situated  and  handled,  fall  to 
the  ground.  The  method  pursued  was  shown 
to  be  safe.  Held,  that  the  injury  was  the  result 
of  unayoidable  accident  relieving  the  employer 
from   liability. 

[Dd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  108 ;   Dec.  Dig.  §  97.*] 

Appeal  from  Superior  Court,  Chatham 
Connty;   Webb,  Judge. 

Action  by  W.  G.  Lassiter  against  the  Sea- 
board Air  Line  Railway.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Action  for  personal  injury  alleged  to  have 
been  sustained  by  reason  of  defendant's  neg- 
ligence. The  evidence  tended  to  show  that 
plaintiff  was»  by  direction  of  defendant's  sn- 
perintendent  or  road  master,  engaged,  with 
other  employte,  in  unloading  iron  rails  from 
a  flat  car,  that  the  rails  were  laid  upon  the 
car  in  the  usual  way,  and  that  upon  either 
side  of  the  car  "fish  bars"  or  "angle  plates," 
about  18  indiea  long»  were  used  as  standards. 
They  were  put  in  the  '*stirrups"  or  "cuffs"  on 
the  side  of  the  car  for  the  purpose  of  hold* 
tng  the  standards.  &[ome  of  the  rails  had 
been  taken  up  from  the  cross-ties  flnd  were 
being  used  to  buUd  a  siding.  The  ''fish  bars" 
were  suitable  for  standards  and  "constantly 
used  for  that  purpose."  The  rails  were  load- 
ed in  the  usual  way.  There  were  several 
cars  of  rail&  In  unloading  the  cars  other 
tlian  the  one  on  which  plaintiff  was  injured, 
tbe  standards,  or  "fish  bars,"  were  removed, 
and  the  rails  thrown  upon  the  ground.  When 
the  hands  undertook  to  unload  the  car  upon 
which  the  plaintiff  was  injured,  it  was  found 
tbat  the  rails  pressed  against  the  standards, 
so  that  they  could  not  be  removed.  The 
plaintiff  and  other  hands  were  directed  to 
unload  by  raising  one  end  of  the  rail,  lift- 
ing it  over  the  standard,  and  letting  it  fall 
to  the  ground,  and  then  lifting  the  other 
end  over  in  the  same  manner,  or,  as  plain- 
tiff says,  the  order  was,  "Pick  up  the  end  of 
tbe  iron  and  throw  it  off."  He  says  that,  as 
he  did  so,  'it  bounded  some  way  or  other 
and  dashed  back  to  the  car."  In  reply  to 
tne  question,  "When  you  picked  up  the  end 
ot  the  rail  to  toss  it  over,  It  caught  at  the 


other  end  and  flew  back.  Is  that  the  way  you 
described  it?  A.  It  bounded  and  flew  bade 
♦  ♦  *  I  was  not  thinking  about  it  I  was 
Just  trying  to  carry  out  orders.  I  thought  it 
would  go  to  the  ground."  Mr.  Cain,  the  sec- 
tion master,  a  witness  for  plaintiff,  says  that 
Capt.  Tussey,  the  road  master,  ordered  the 
hands  to  throw  the  rails  off.  "He  said  he 
could  not  get  the  standards  out  until  after  he 
got  the  rails  from  around  the  standards. 
They  were  piled  against  the  standards." 
This  witness  said  the  car  was  loaded  in  the 
usual  way,  that  the  flsh  bars  made  good 
standards,  were  constantly  used  for  that  pur- 
pose, that  he  had  unloaded  rails  in  that  way 
before,  had  often  seen  it  done,  and  they  had 
thrown  out  two  or  three  rails  before  the 
plaintiff  was  injured.  The  rail  struck  plain- 
tifiTs  leg,  as  it  "bounded  back,"  and  inflicted 
the  injury  for  which  he  sues. 

The  foregoing  is  the  substance  of  the  evi- 
dence, on  behalf  of  the  plaintiff,  in  regard 
to  the  way  in  which  he  received  the  injury. 
He  alleges  that  defendant  was  negligent  in 
several  respects.  His  honor  instructed  the 
jury  that  there  was  no  evidence  that  the  car 
was  not  properly  loaded,  or  that  there  was 
not  a  sufficient  number  of  hands  for  that  pur- 
pose. The  defendant  requested  his  honor  to 
instruct,  the  juryt  "From  all  of  the  evidence 
in  this  case,  the  cause  of  the  injury  was  an 
accident — and  that  they  will  answer  the  first 
issue,  'No.' "  This  was  refused,  and  defend- 
ant excepted.  His  honor  instructed  the  jury 
that  if  they  found  that,  as  the  plaiintiff  pick- 
ed up  the  rail  to  toss  it  off  the  car,  the  oth- 
er end  of  the  rail  was  caught,  or  hung,  and 
if  they  should  further  find  that  Cain  or  Tus- 
sey knew  that  the  rail  was  caught,  or  hung, 
or  that  they  could  have  known  it  by  observa- 
tion or  ordinary  care  that  it  was  caught,  and 
failed  to  do  so,  and  that  after  knowing  It 
was  caught  at  the  end  and  it  was  tossed  over 
and  rebounded,  and  by  reason  of  the  fact  that 
it  was  caught  before  it  was  picked,  or  after 
it  was  picked  up  and  hurt  plaintiff,  they 
would  answer  tiie  first  issue,  "Tes."  Defend- 
ant excepted.  There  was  a  verdict  for  plain- 
tiff.   Judgment  and  appeal. 

Murray  Allen  and  Hayes  &  Bynum,  for 
appellant    Long  &  Long,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  The  defendant  lodged  several  excep- 
tions to  his  honor's  refusal  to  give  special 
instructions  and  to  the  instructions  given; 
but  error  Is  assigned  only  for  the  refusal  to 
nonsuit  and,  what  is  equivalent,  to  instruct 
the  jury  that  the  Injury  sustained  by  plain- 
tiff was  the  result  of  an  accident  The  un- 
contradicted evidence  is  that  the  rails  were 
loaded  In  the  usual  way,  and  that  the  "fish 
bars"  were  suitable  and  usually  used  for 
standards.  His  honor  instructed  the  jury 
that  there  was  no  evidence  that  the  cars  were 
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not  properly  loaded*  or  that  there  were  not 
a  sufBclent  number  of  bands  to  assist  in  un- 
loading. It  is  evident  that  plaintiff  and  Mr. 
Cain,  who  helped  him,  were  able  and  did  lift 
one  end  of  the  rail  over  the  standard.  It 
does  not  appear  that  the  fact  that  the  stand- 
ards were  not  removed  was  the  proximate 
cause  of  the  injury.  We  do  not  find  any  sug- 
gestion in  the  evidence  that  the  method  of 
handling  the  rails  was  unusual  or  dangerous, 
provided  a  sufficient  number  of  hands  were 
furnished  to  lift  them  over  the  standard. 
His  honor  eliminated  every  suggestion  of  neg- 
ligence other  than  the  question  whether  Tus- 
sey,  who  gave  the  order,  and  Cain,  who  as- 
sisted the  plaintiff  in  executing  it;  saw,  or 
could  have  seen  by  the  exercise  of  ordinary 
care,  that  the  rail  was  hung.  We  see  no 
ground  for  exception  to  the  measure  of  duty 
imposed  upon  them.  It  was  undoubtedly  the 
duty  of  the  person  giving  the  order  to  un- 
load the  rails  to  use  ordinary  care  to  see 
that  they  could  be  handled  with  safety,  in 
the  manner  directed  by  him.  There  is  no 
evidence,  or  suggestion,  that  either  of  them 
did  in  fact  see  that  the  rail  was  *'hung,*'  nor 
does  it  very  clearly  appear  how  it  was 
"bung."  We  are  unable  to  find  any  evidence 
that  there  was  anything  in  the  position  of 
the  rail  to  suggest  to  them  that  the  end 
lifted  over  the  standard  would  not,  as  oth- 
ers had  done  similarly  situated  and  handled, 
fall  to  the  ground.  All  of  the  witnesses  con- 
cur In  saying  that  the  rails  were  loaded  in 
the  usual  way.  Two  or  three  had  been  un- 
loaded without  accident  The  method  pur- 
sued in  unloading  was  not  unusual.  There- 
fore unusual  results  could  not  be  reasonably 
anticipated.  We  are  unable  to  find  any  sug- 
gestion, in  the  evidence,  explaining  why  the 
end  of  the  rail,  when  lifted  over  the  stand- 
ard, rebounded.  We,  of  course,  know  that 
there  was  some  obstruction  to  the  anticipated 
action  of  the  other  end  of  the  rail  which 
should,  and,  but  for  some  obstruction,  would, 
have  moved  upwards  as  the  end  next  plain- 
tiff went  to  the  ground.  The  plaintiff,  in 
answer  to  the  question  what  caused  it  to 
spring  back,  said:  "I  suppose  it  got  caught 
at  the  other  end,  or  some  way.  It  got  down 
so  quick.  It  bounded  in  some  way  and  flew 
back  and  struck  me."  He  further  says:  "I 
could  not  say  how  it  was  done.  It  came  back 
with  pretty  smart  force,  very  quickly." 

In  Keck  v.  Tel.  &  Tel.  Co.,  131  N.  O.  277, 
42  S.  B.  610,  where  it  appeared  that  there 
was  nothing  unusual  in  tbe  conditions  un- 
der which  the  work  was  done— no  lack  of 
hands,  and  **no  mishap  or  danger  anticipat- 
ed"—the  injury  was  held  to  be  the  result  of 
an  accident,  which  is  "an  event  from  an  un- 
known cause  or  an  unusual  and  unexpected 
event  from  a  known  cause ;  chance ;  casual- 
ty." Crutchfield  v.  Railroad,  76  N.  C  322. 
In  Martin  v.  Highland  Park  Mfg.  Co.,  128  N. 


C.  264,  88  S.  B.  876,  83  Am.  St  Rep.  671,  it 
is  said :  "Injuries  resulting  from  events  tak- 
ing  place  without  one's  foresight  or  expecta- 
tion, or  an  event  which  proceeds  from  an  un- 
known cause  or  is  an  unusual  effect  of  a 
known  cause,  and  therefore  not  expected, 
must  be  borne  by  the  unfortunate  sufferer." 
In  Bryan  v.  Railroad,  128  N.  C.  387,  38  S.  B. 
914,  Douglas,  J.,  said :  '*The  employer  is  not 
responsible  for  an  accident  simply  because 
it  happens,  but  only  when  he  has  contributed 
to  it  by  some  act  or  omission  of  duty." 

In  this  case  a  new  trial  was  ordered,  with 
the  suggestion  that  a  nonsuit  should  have 
been  granted.  Alexander  v.  l£fg.  Ca,  132 
N.  C.  428,  43  S.  B.  1003;  Frazier  v.  Wilkes, 
132  N.  C.  437,  43  S.  B.  1004.  WhUe  we  re- 
gret the  painful  injury  which  the  plaintiff 
sustained,  we  are  unable  to  see  how,  by  rea- 
sonable human  foresight  or  precaution,  the 
eccentric  course  of  the  rail  could  have  been 
anticipated  and  therefore  prevented.  We 
cannot  think  that  it  was  negligent  to  pursue 
a  course  which  none  of  the  witnesses  sug- 
gest  was  either  unusual  or  hazardous.  Mr. 
Tuss^  says:  That  he  had  been  at  that  kind 
of  work  14  years.  That  he  had  ample  force. 
"It  is  always  customary  to  take  hold  of  th€ 
rail  and  throw  one  end  off  to  prevent  acci- 
dent Some  men  will  throw  quicker  than 
others  and  let  the  rail  fall  down,  and  for 
this  reason  we  have  adopted  the  plan  to 
throw  one  end  off  at  the  time.  It  makes  It 
much  safer  than  trying  to  throw  the  entire 
rail  off.  It  was  the  method  adopted  by  all 
of  the  roads  that  I  have  worked  for  In  un« 
loading  rails."  W.  C.  Wooten,  who  was  sec* 
tion  foreman  and  present  when  the  accident 
occurred,  says  of  the  method  of  unloading: 
"It  is  safer  one  end  at  a  time.  If  you  try  ta 
pick  up  both  at  the.  same  time,  sometimes 
the  rail  will  turn  and  catch  your  fingers." 
This  is  not  contradicted  and  is  consistent 
with  plaintiff's  evidence.  We  think  that  his 
honor  should  have  granted  the  motion  for 
nonsuit  Upon  the  whole  of  the  evidence,  the 
plaintiff's  injury  was  the  result  of  an  un- 
foreseen and  unavoidable  accident. 

There  is  error. 


050  N.  C.  428) 
COOK  v.  WESTERN  UNION  TBLBORAPH 
00. 

(Supreme  Court  of  North  Carolina.    April  7» 
1909.) 

L  JUDOMXITT  (I  341*)--VA0ATI0N— MODIFIOA- 
TIOW. 

An  order  or  decree  during  the  term  is  un- 
der the  absolute  control  of  the  judge,  and  may 
be  vacated  or  modified  to  meet  the  ends  of  jus- 
tice. 

[Bd.  Note.— For  other  cases,  see  Judsmen^ 
Cent  Dig.  I  667;   Dec.  Dig.  S  841.*] 

2.  Pleading  (8  258*)— Amendment. 

Where  an  order  continuing  a  case  by  con* 
sent   was   entered   by   mistake,   the  court  had 
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power  darini?  snch  tenn  to  permit  defendant  to 
file  an  amended  answer  setting  up  plaintiff's 
failure  to  file  a  claim  for  the  damages  sued  for 
witliin  the  time  required  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  S  258.*] 

Appeal  from  Superior  Ck)artp  Alamance 
County;    B.  B.  Jones,  Judge. 

Action  by  Jacob  Cook  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

King  ft  Kimball,  for  appellant  Morehead 
A  Sapp,  for  appellee. 

WALKER,  J.  This  action  was  brought  to 
recover  damages  for  the  negligent  failure  of 
the  defendant  to  deliver  a  telegram.  The 
plaintiff  filed  his  complaint  August  2,  1906, 
and  the  defendant  filed  its  answer,  which 
contained  a  general  denial  of  the  allegations 
of  the  complaint,  on  September  15,  1906.  At 
a  special  term  of  the  superior  court  held  in 
July,  1907,  it  appeared  from  the  minutes  the 
<*ause  was  continued  by  consent  on  July  16, 
1907,  but  the  court  finds  as  a  fact  that  coun- 
sel were  not  present  at  the  time,  and  that 
the  defendant's  counsel  did  not  know  of  the 
entry  until  September  term,  1908.  On  July 
23,  1907,  during  the  second  we^  of  the  spe- 
cial term,  the  court  made  an  order  allowing 
the  defendant  to  amend  its  answer  by  aver- 
ring that  the  plaintiff  had  not  presented  his 
claim  within  60  days  after  the  message  was 
filed  with  the  company,  which  by  the  terms 
of  the  contract  between  it  and  the  plaintiff 
exonerates  the  defendant  from  liability  for 
the  alleged  act  of  negligence.  The  amend- 
ment to  the  answer  was  filed  on  August  6, 
1907.  The  plaintiff  first  learned  at  Septem- 
ber term,  1907,  that  the  order  for  the  amend- 
ment had  been  made,  and  that  the  amended 
answer  had  been  filed,  but  did  not  move  at 
that  term  to  strike  out  the  order  or  the 
amendment  of  the  answer,  but  did  move  at 
March  term,  1908,  to  strike  out  the  amend- 
ment The  motion  was  continued  from  time 
to  time  and  heard  at  September  term,  1908, 
when  the  Judge^  then  presiding,  ordered  that 
the  amendment  be  stricken  out  Defendant 
excepted  and  appealed. 

In  Gwlnn  v.  Parker,  119  N.  C.  19,  25  S.  BL 
706,  it  appeared  that  the  plaintiff  had  filed 
fiis  complaint  and  Judgment  by  default  for 
want  of  an  answer  was  entered.  During  the 
same  term,  the  court  set  aside  the  Judgment 
and  allowed  the  defendant  to  answer.  This 
court,  holding  that  there  was  no  error,  de- 
clared it  to  be  the  settled  rule  that  any  order 
or  decree  is,  during  the  term,  in  fieri,  and  the 
court,  during  the  (same)  term,  can  vacate  or 
modify  it,  and  that  the  court  has  the  discre- 
tion to  enlarge  the  time  for  filing  pleadings. 
To  the  same  effect  is  Halyburton  v.  Carson, 
80  N.  C  16,  in  which  Ashe,  J.,  says :  "It  is 
familiar  learhing  that  all  the  proceedings  of 
a  court  of  record  are  in  fieri — ^nnder  the  ab- 


solute control  of  the  Judge,  subject  to  be 
amended,  modified,  or  annulled  at  any  time 
before  the  expiration  of  the  term  in  which 
they  are  had  or  done.**  Fairdoth  v.  Isler, 
76  N.  a  49;  Dick  v.  Dickson,  63  N.  C.  488; 
Sneed  v.  Lee,  14  N.  C.  364.  In  Penny  v. 
Smith,  61  N.  C.  35,  Pearson,  CL  J.,  for  the 
court,  said:  "The  motion  to  dismiss  the  apt 
peal,  upon  the  ground  that  the  county  court 
had  no  power  to  amend  the  petition  after 
dismissing  it  and  granting  an  appeal  to  the 
superior  court,  was  put  on  the  ground  that 
the  court  was  functus  officio  in  respect  to 
the  case,  and  had  no  further  control  over  it 
In  this  the  counsel  for  the  defendant  is  mis- 
taken. The  proceedings  of  the  court  are  in 
fieri  until  the  expiration  of  the  term,  and, 
until  then,  the  record  remains  under  the  con- 
trol of  the  court  It  may  strike  out  the 
Judgment,  and  enter  a  different  one ;  it  may 
amend  the  pleadings,  and  do  any  other  act 
necessary  to  effect  the  purposes  of  Justice 
— and  this  as  well  after,  as  before,  what  pur- 
ports to  be  a  final  Judgment  has  been  enter- 
ed. In  other  words,  the  court  has  the  whole 
term  during  which  to  consider  of  its  action, 
and  any  entry  made  on  a  former  day  does 
not  affect  its  power  on  a  subsequent  day.  It 
is  every  day's  practice  In  the  superior  courts 
to  allow  the  writ  to  be  amended,  by  entering 
a  larger  sum,  or,  in  ejectment,  to  extend  the 
time  of  the  demise,  and  these  amendments 
are  usually  applied  for  and  allowed,  after 
Judgment  has  been  entered,  and  an  appeal 
taken.'*  But  we  need  not  and  do  not  rest  our 
decision  upon  the  ground  stated  in  the  cases 
cited,  for  it  appears  in  this  case  sufficiently 
by  the  findings  of  fact  that  the  order  contin- 
uing the  case  l>y  consent  was  entered  by  mis- 
take. That  is  the  substantial  meaning  and 
effect  of  the  findings.  ,  It  follows,  of  course, 
that  the  court  had  the  power  and  the  discre- 
tion to  allow  an  amendment  of  the  answer 
and  permit  the  defendant  to  set  out,  as  de- 
fensive matter,  the  terms  of  the  contract  be- 
tween the  parties. 

It  is  unnecessary  to  consider  the  other  rea- 
sons assigned  by  the  defendant's  counsel  for 
reversing  the  order  of  the  court 

Reversed. 


(UO  N.  G.  «Z8) 
JONBS  V.  SEABOARD  AIR  LINE  BY.  CO. 

(Supreme  Court  of  North  Carolina.    April  14, 
1909.) 

1.  Mabtsb  and  Sebvant  (I  806*)— Acts  or 

SSBVANlV-^LrlABILmr   07   PBINGIPAI.. 

A  master  is  liable  for  the  torts  of  his  serv- 
ant committed  wantonly  or  willfully  while  on 
duty,  and  within  the  8C0i)e  of  his  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  •  1280;  Dec.  Dig.  |  306.*} 

2.  Masteb  and   Sebvant  (f  332*)— Acts  ov 
Sebvant— LxABUJTT  or  masteb— Issues. 

Where*  in  an  action  against  a  master  for 
an  assault  committed  by  his  servant,  the  court 
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submitted  the  issnes  whether  plaintiff  was  in- 
jured by  the  wanton  act  of  the  servant  as  al- 
leged, and  whether  the  Bervant  was  at  the  time 
acting  within  the  scope  of  his  employment,  the 
second  issue  was  consistent  with  the  first,  and, 
though  the  first  was  answered  affirmatively,  an 
affirmative  answer  to  the  second  was  essential 
to  support  the  action. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  1279;   Dec  Dig.  §  332.*] 

3.  Railroads  (§  282*)~Revoval  or  Tbes- 
PASSEB&— Act  or  Servant— Scope  or  Eic- 
PLOYMENT— Question  roR  Jury. 

Where,  in  an  action  against  a  railway  com- 
pany for  an  assault  committed  by  its  flagman 
on  plaintiff,  the  undisputed  evidence  showed 
that  plaintiff  attempted  to  climb  on  a  moving 
freight  train:  that  the  flagman  told  plaintiff 
to  come  to  him ;  that  plaintiff  started  to  run ; 
and  that,  when  eight  feet  from  the  car,  the 
flagman  shot  him  twice— it  was  for  the  jury  to 
draw  the  inference  whether  the  flagman  was 
acting  at  the  time  in  the  scope  of  his  employ- 
ment. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  &  920;   Dec.  Dig.  §  282.*] 

4.  Appeal  and  Error  (|  213*)— Objbotions 
IN  Lower  Court— Findings  or  Fact. 

Where  the  jury  in  an  action  against  a 
master  for  an  assault  committed  by  a  servant 
found  that  the  servant  was  not  acting  within 
the  scope  of  his  employment,  and  no  exception 
was  taken  or  motion  made  to  set  aside  the  ver- 
dict, it  will  not  be  reversed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1320,  1321;  Dec  Dig.  § 
218;*    Trial,  Cent  Dig.  f  818.] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Scotland 
County;    Long,  Judge. 

Action  by  Farrior  Jones,  by  next  Mend, 
against  the  Seaboard  Air  Line  Railway  Com- 
pany. From  a  Judgment  for  plaintifif,  de- 
fendant appeals.    Reversed.  - 

Action  for  damages  alleged  to  have  been 
sustained  by  plaintiff  by  reason  of  an  as- 
sault committed  upon  him  by  defendant's 
agent  while  acting  in  the  scope  of  his  em- 
ployment The  plaintiff  testlfled  that  he 
attempted  to  climb  upon  defendant's  box  car 
attached  to  a  moving  freight  train,  catch- 
ing hold  of  the  Iron  bars,  for  the  purpose 
of  stealing  a  ride;  that  a  flagman  on  top 
of  the  car  told  plaintiff  to  come  up  to  him, 
when  he,  plaintiff,  started  to  run,  had  gone 
about  eight  feet  from  the  car  when  the 
flagman  shot  him,  shot  him  twice.  Inflict- 
ing the  Injury  from  which  he  suffered,  etc 
Plaintiff  was  at  the  time  of  the  shooting 
IQ  years  of  age.  This « was  the  entire  evi- 
dence in  regard  to  the  transaction.  There 
was  evidence  regarding  the  extent  of  the  In- 
Jury.  Defendant  moved  the  court  for  Judg- 
ment of'  nonsuit.  Motion  denied.  Excep- 
tion. His  honor  submitted  the  following 
Issues  to  the  Jury; 

,"(1)  Was  the  plaintiff  Injured  by  the  reck- 
less and  wanton  acts  of  the  defendant's 
asrent  as  alleged  in  the  complaint? 

"(2)  If  the  plaintiff  was  Injured  by  the 
reckless  and  wanton  acts  of  the  defendant's 


agent,  as  alleged  in  the  complaint,  was  such 
agent  at  the  time  acting  In  the  line  of  his 
duty,  scope  of  his  employment,  and  furth^- 
ance  of  the  business  of  defendant  company^ 

"(3)  What  damage.  If  any,  is  plaintiff  en- 
titled to  recover?" 

The  Jury  answered  the  first  Issue  "Yes,*^ 
the  second  **No,"  and  the  third  "$200."  De- 
fendant moved  for  Judgment  upon  the  ver- 
dict Motion  denied.  Defendant  excepted. 
Judgment  for  plaintiff.  Defendant  excepted, 
assigned  errors,  and  appealed.. 

John  D.  Shaw  and  Murray  Allen,  for  ap- 
pellant. Jonathan  Peele  and  J.  A.  Lockhart, 
for  appellee. 

COXNOR,  J.  Passing  the  question  raised 
by  defendant's  exception  to  his  honor's  re- 
fusal to  grant  the  motion  for  Judgment  of 
nonsuit,  and  assuming,  for  the  purpose  of 
disposing  of  this  appeal,  that  the  ques- 
tion whether  the  flagman  when  he  shot 
plaintiff  was  acting  In  the  scope  of  his 
employment  or  the  line  of  his  duty  was 
properly  submitted  to  the  Jury,  the  defend- 
ant Is  entitled  either  to  a  Judgment  upon 
the  verdict  or  to  a  new  trial.  While  the 
members  of  the  court  are  not  agreed  In  re- 
gard to  the  correctness  of  his  honor's  ruling 
upon  the  motion  for  Judgment  of  nonsuit, 
a  majority  of  them  are  of  the  opinion  that 
defendant  was  entitled  to  have  Its  motion 
for  Judgment  upon  the  verdict  allowed. 
Whatever  differences  of  opinion  may  have 
existed  In  the  past,  the  decided  weight  of 
Judicial  opinion  concurs  that  for  torts  com- 
mitted by  the  servant  while  on  duty  and 
acting  wlt]iin  the  scope  of  his  employment* 
or  line  of  his  duty,  proximately  Injurious 
to  another,  the  master  Is  liable.  The  fact 
that  the  tort  was  committed  recklessly,  wan- 
tonly, or  willfully.  If  within  the  scope  of 
the  employment,  does  not  exonerate  the  mas^ 
ter.  The  view  which  has  after  most  careful 
consideration  been  adopted  by  both  B2nglisb 
and  American  courts  is  thus  stated  hy  Sir 
Frederick  Pollock,  probably  the  most  ac- 
curate writer  on  the  subject  now  living:  "A 
master  may  be  liable  for  the  willful  and 
deliberate  wrongs  committed  by  the  serv- 
ant, provided  they  be  done  on  the  master's 
account  and  for  his  purposes."  For  an  in- 
teresting and  exhaustive  discussion  of  this 
subject  see  2  Beaven  on  Neg.  book  IV,  p. 
554.  This  limitation  is  both  scientific  and 
practical.  Certainly  no  one  will  seriously 
contend  that  a  master  is  an  insurer  of  his 
servant's  conduct  In  respect  to  torts  com- 
mitted by  him  wjiile  in  his  employment 
without  regard  to  the  pivotal  question  wheth- 
er such  conduct  had  any  relation  to  oc  was 
In  the  scope  of  the  employment  To  main- 
tain that  he  is,  it  must  follow  that  almost 
unlimited  control  should  be  given  the  mas- 
ter over  the  servant,  to  the  end  that  he  may 
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protect  blmself  against  such  unlimited  lia- 
bility. The  law  must  be  botb  reasonable 
and  practical;  that  is,  it  must  commend  it- 
self to  the  sense  of  Justice  of  the  average 
man,  and  be  capable  of  practical  applica- 
tion to  the  manifold  relations  of  our  mod- 
em, industrial,  social,  and  domestic  life.  It 
is  manifest  that  Judicial  thought  upon  the 
subject  since  the  decision  of  McManus  r. 
Grickett,  1  East,  106,  has  been  affected  by 
the  Introduction  of  the  Industrial  corpora- 
tion Into  the  field  of  litigation,  and  the 
measure  and  standard  of  liability  of  the 
master  for  the  torts  of  the  servant  has  been 
enlarged  and  extended  to  meet  the  changed 
conditions  of  employment  of  servants  by 
these  impersonal  agencies.  lilability  has 
been  fixed  upon  corporations  for  torts  of 
its  servants,  which,  if  applied  to  natural 
persons,  engaged  in  mercantile,  mechanical, 
and  agricultural  employments,  and  especial- 
ly to  those  employing  domestic  servants 
would  shock  the  reason,  produce  startling 
consequences  and  be  restricted  by  legisla- 
tion. Mr.  Heaven,  q;>eaking'of  the  develop- 
ment of  the  doctrine  of  liability  of  the  em- 
ployer for  the  torts  of  his  employ^  says: 
''From  this  limited  beginning  its  scope  has 
become  so  almost  universal  In  modern  law 
that  Jessell,  M.  R.,  thus  comments  on  it:  'It 
Is  clear  that  on  principle  a  man  is  liable 
for  a  man*s  tortious  act  if  he  expressly 
directs  him  to  do  it,  or  if  he  employs  that 
other  person  as  his  agent,  and  the  act  com- 
plained of  is  within  the  scope  of  the  agent*s 
authority.  I  agree  that  the  court  ought  to 
be  very  careful  how  it  extends  the  doctrine  of 
respondeat  superior.  It  has  been  carried  in 
our  law  very  far  indeed.  I  think  quite  far 
enough."*  Smith  v.  Keal,  9  Q.  B.  D.  351. 
However  this  may  be,  and  whether  the  law 
to  at  present  upon  a  permanent  and  satis- 
factory basis,  it  is  manifest  that  for  the 
torts  of  the  servant  the  master's  liability 
to  limited  to  those  committed  within  the 
scope  of  the  employment  in  furtherance  of 
hto  business,  for,  as  said  in  McManus  v. 
Grickett,  supra,  "no  master  to  chargeable 
with  the  acts  of  his  servant,  but  when  he 
acts  in  the  execution  of  the  authority  given 
him."  The  same  thought  lb  clearly  express- 
ed by  Mr.  Justice  Walker  in  Daniels  v.  Rail- 
road, 136  N.  0.  630,  48  S.  B.  818,  67  U  R. 
A.  455:  "When  a  servant  quits  sight  of 
the  object  for  which  he  to  employed,  and, 
without  having  in  view  his  master's  orders, 
pmvues  that  which  his  own  malice  sug- 
gests, he  no  longer  acts  in  pursuance  of  the 
authority  given  him,  and  his  master  will 
not  be  answerable  for  his  acts."  The  sub- 
ject has  been  so  recently  dtocussed  by  all 
of  the  members  of  this  court  and  all  of 
our  own  and  many  other  airthorlties  cited 
in  Stewart  v.  Lumber  Co.,  14'6  N.  0.  47,  59 
8.  E.  545,  that  no  good  results  would  come 
from  a  repetition  of  what  was  there  writ- 
ten. While  the  writer  of  thto  opinion  upon 
the  verdict  of  the  Jury  in  that  case  dis- 


sented from  some  of  the  views  expressed 
in  the  prevailing  opinion,  he  does  not  under- 
stand that  the  decision  in  that  case  brings 
into  question  the  principle  that  liability  of 
the  master  tor  the  torts  of  the  servant  to 
limited  to  those  done  in  the  scope  of  the 
employment.  The  principle  upon  which  the 
opinion  of  Mr.  Justice  Brown  was  concurred 
In  by  the  Chief  Justice  and  Mr.  Justice  Hoke 
was  that,  when  the  master  placed  in  the 
control  of  hto  servant  a  dangerous  iastru- 
mentalily  for  the  purpose  of  carrying  on 
hto  business,  the  law  imposed  upon  him  the 
duty  of  prevision  and  precaution.  This 
view,  was  very  strongly  stated  in  the  con- 
ctirring  opinion  of  Mr.  Justice  Hoke.  WliUe 
the  writer  differed  from  the  Justices  in  the 
application  of  the  principle  to  the  instru- 
mentality used  in  that  case,  he  concedes 
that  the  principle  to  sustained  both  by  rea- 
son and  authority,  and  regards  the  ques- 
tion as  settled  in  the  future  cases  coming 
before  the  court  by  that  decision. 

Applying  the  principle  to  the  record  in 
this  appeal,  we  find  that  his  honor,  without 
objection  by  plaintiff,  submitted  two  Issues 
— the  first  directed  to  the  allegation  that 
plaintiff  was  injured  by  the  reckless  and 
wanton  conduct  of  defendant's  agent;  and 
second,  whether  at  the  time  the  assault  was 
committed  the  agent  was  acting  in  the  line 
of  hto  duty,  etc.  It  to  true  that  the  first 
issue  concluded  with  the  words,  "As  al- 
leged in  the  complaint"  When  we  refer 
to  the  complaint,  we  find  that  plaintiff  sets 
out  the  transaction  in  detail  and  in  several 
aspects.  We  think  that,  read  in  the  light 
of  hto  honor's  instruction  and  the  submis- 
sion of  the  second  tosue,  the  finding  by  the 
Jury  upon  the  first  tosue  referred  to  the 
manner  in  which  the  assault  was  commit- 
ted; that  to,  recklessly  and  wantonly.  In 
stating  the  contentions  of  the  parties  hto 
honor  calls  attention  to  the  testimony  of 
the  plaintiff  and  the  contention  of  defend- 
ant that  plaintiff  was  shot  "at  some  other 
time  and  place,  and  was  not  shot  by  any 
agent  of  the  defendant  company."  He  con- 
cludes this  part  of  the  charge  by  saying 
that  the  burden  to  upon  plaintiff  to  sattofy 
the  Jury  that  "what  he  says  about  it  to  true" 
His  honor  then  defines  a  wanton,  reckless 
act,  saying:  "You  will  notice  that  thto  tosue 
presents  to  you  the  question  as  to  whether 
this  was  a  wanton  act,  and  I  undertake 
to  tell  you  what  in  the  eye  of  the  law  a 
wanton  act  to.  .If  under  the  instructions  I 
have  given  you,  gentlemen.  If  your  answer 
should  be  *No,'  it  will  not  be  necessary  for 
you  to  answer  the  second  and  third  issues." 
We  quote  the  charge  to  show  that  the  only 
question  presented  to  the  Jury  upon  the 
first  issue  was  whether  the  flagman  shot 
plaintiff  in  a  reckless  and  wanton  manner. 
His  honor  recognized  the  fact  that  plain- 
tiff must  not  only  establish  the  allegation 
that  defendant's  servant  assaulted  him,  but 
must  go  further,  and  show  that  the  wanton. 
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reckless  assault  was  committed  by  the  em- 
ploy6  while  acting  Id  the  scope  of  his  em- 
ployment and  line  of  duty.  The  second  is- 
sue was  therefore  consistent  with  the  find- 
ing upon  the  first,  and  necessary  to  establish 
a  complete  cause  of  action.  While  the 
plaintiff's  evidence  was  uncontradicted,  it 
was  the  province  of  the  jury  to  draw  the  in- 
ference whether  the  employ^  was  acting 
in  the  scope  of  the  employment  '*The  in- 
quiry as  to  the  scope  of  the  servant's  em- 
ployment being  for  the  Jury  (unless  the  act 
is  manifestly  out  of  the  course  of  the  serv- 
ant's employment  where  a  nonsuit  is  prop- 
er), the  reported  cases  turn  in  nearly  every 
instance  either  on  the  validity  of  the  find- 
ing or  on  the  question  whether  there  is 
evidence  for  the  jury."  Beaven,  Neg.  584. 
The  question  Involved  in  the  second  issue 
might  have  been  tried  and  determined  on 
the  first  if  his  honor  had  seen  proper  to  do 
so.  This  was  done  in  Pierce's  Case,  124  N. 
0.  83,  82  S.  E.  399,  44  I/.  R.  A.  316,  where 
the  court  charged  the  Jury  that,  if  they 
found  that  the  injury  was  inflicted  by  the 
servant  in  the  course  of  his  employment, 
to  find  the  issue  for  the  plaintiff.  The 
plaintiff  did  not  except  to  the  submission 
of  the  second  issue  to  the  Jury,  or  the  in- 
struction of  the  court.  The  question  is, 
therefore,  not  presented  whether  as  a  mat- 
ter of  law  his  honor  should  have  held  that 
the  servant  was  acting  in  the  full  scope 
of  his  employment  We  have  been  un- 
fortunate if  we  have  not  been  able  to  make 
ourselves  understood  in  this  case.  We  do 
not  hold  nor  is  there  any  word  in  the  opin- 
ion to  Justify  the  suggestion  to  the  con- 
trary that  corporations  or  natural  persons 
are  privileged  to  shoot  people.  No  such 
question  is. raised  by  any  exception  in  the 
record.  Nor  was  it  suggested  upon  the  ar- 
gument We  simply  hold  that  when  with- 
out objection  or  exception  an  issue  is  found 
by  the  Jury,  that  the  defendant  servant  was 
not  acting  within  the  scope  of  the  employ- 
ment when  he  committed  the  assault,  the 
employer  is  not  liable.  This  is  elementary, 
and  the  courts  "without  variableness  or 
shadow  of  turning"  have  uniformly  so  held. 

In  Palmer  v.  Raflroad,  131  N.  O.  250.  42  S. 
E.  604,  the  opinion  concludes  with  the  words: 
"The  employ^  must  have  been  acting  at  the 
time  within  the  scope  of  his  employment 
on  the  defendant's  car.'*  The  Jury,  not  the 
court,  found  that  in  this  case  he  was  not  so 
acting.  We  are  unable  to  perceive  how  we 
can  in  the  face  of  this  finding  without  a 
single  exception  by  the  plaintiff  do  other- 
wise. No  motion  was  made  to  set  the  ver- 
dict aside.  This  disposition  of  the  appeal 
renders  it  unnecessary  to  consider  the  charge 
in  regard  to  the  character  and  measure  of 
damages  which  could  be  awarded.  The 
Judgment  must  be  reversed,  with  direction 
to  enter  Judgment  that  defendant  go  with- 
out day,  etc. 

Reversed. 


BROWN,  J.  (concurring).  I  concur  in  the 
opinion  written  for  the  court  by  Mr.  Justice 
CONNOR,  which  to  my  mind  is  conclusive 
that  the  defendant  company  is  not  liable- 
for  the  imwarranted  and  unauthorissed  act 
of  its  brakeman  in  shooting  at  the  plain- 
tiff. There  is  not  a  scintilla  of  evidence  in 
the  record  that  the  brakeman  shot  at  the 
plaintiff  in  an  endeavor  either  to  keep  plain- 
tiff off  the  train  or  to  put  him  off  after  he 
was  on.  Upon  all  the  evidence  the  act  of 
the  brakeman  was  neith^  authorized  by  the 
defendant  or  done  in  the  discharge  of  the 
brakeman's  duty  to  it  It  was  plainly  a 
reckless,  "devil  may  care,"  act  for  the  con- 
sequences 6f  which  the  person  who  did  It 
should  be  punished,  and  not  his  innocent 
employer  who  could  not  prevent  it  and  did 
not  ratify  it 

In  the  Stewart  Case  in  my  opinion  the 
company  is  held  liable  upon  a  well-defined 
ground,  supported  by  most  respectable  au- 
thority, to  the  effect  that  a  steam  locomotive 
is  such  a  dangerous  instrumentality  that  the 
company  is  liable  for  the  manner  In  which 
the  engineer  selected  by  the  company  uses 
it  when  running  it  in  the  company's  busi- 
ness. That  principle  is  not  involved  in  the 
case. 

I  do  not  understand,  nor  do  I  think  any 
one  else  seriously  believes,  that  railway  or 
other  corporations  claim  for  their  employee 
the  privileges  of  the  ancient  nobility  of 
France  to  shoot  down  innocent  persons  at 
will  or  to  commit  other  lawless  acts.  I 
have  so  much  respect  for  the  great  mass  of 
railway  employ^  that  I  do  not  think  they 
merit  any  such  severe  censure.  My  ex- 
perience has  convinced  me  that  they  are 
very  generally  a  most  faithful,  law-abid- 
ing, as  well  as  highly  respected,  class  of  our 
industrial  population.  But  now  and  then,  a« 
in  all  other  callings,  however  great  or  how- 
ever humble,  some  reckless  individual  will 
be  found.  When  his  lawless  act  is  done  in 
the  discharge  of  his  duty  to  his  master,  or 
when  it  Is  authorized  or  ratified  by  him, 
then  the  master  is  Justly  held  to  be  liable 
for  the  damage  infiicted,  however  innocent 
the  master  may  be.  But,  when  such  act 
was  not  done  in  furtherance  of  the  mas- 
ter's business,  and  was  neither  authorized 
nor  ratified  by  him,  but  was  the  wanton, 
reckless,  personal  act  of  the  servant  which 
the  master  could  neither  foresee  nor  prevent 
and  does  not  ratify,  then  it  is  neither  law 
nor  Justice  to  hold  the  master  responsible* 
and  this  applies  to  corporate  as  well  as  in- 
dividual employers  of  labor. 

Such  has  been  the  law  of  this  and  our 
mother  country  from  time  Immemorial. 

CLrARK,  a  J.  (dissenting).  The  plaintiff 
was  attempting  to  climb  up  on  the  defend- 
ant's box  car  to  steal  a  ride.  A  flagman  on 
top  discovering  him  told  him  to  "come  on 
up"  to  him.  Whether  the  menacing  tone  or 
the  fact  that  he  was  discovered,  or  as  i» 
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probable,  the  flourish  of  a  pistol,  intimidated 
the  plaintiff,  he  started  to  run,  and  when 
about  eight  feet  from  the  car  the  flagman 
shot  the  plaintiff,  striking  him  twice.  This 
was  one  continuous  act  The  flagman  was 
In  discharge  of  his  duty  in  discovering  the 
plaintiff,  and  could  not  put  off  that  char- 
acter and  without  change  of  position  as- 
sume another  while  the  plaintiff  was  run- 
ning eight  feet,  which  a  calculation  shows 
was  less  than  half  a  second.  He  could  not 
be  an  employ^  of  the  railroad  when  he 
frightened  the  man  and  cease  to  be  an 
employ^  and  fire  two  accurate  shots  within 
the  half  second,  or  1/120  P&rt  of  a  minute 
while  the  badly  frightened  man  was  run- 
ning eight  feet.  As  the  flagman  flred  and 
struck  the  fleeing  man  twice  before  he  could 
nm  eight  feet,  the  pistol  must  have  been 
drawn  and  presented  before  the  plaintiff 
tomed  to  fly.  The  remark  of  the  flagman 
••Gome  up  here"  must  have  been  accompa- 
nied by  the  presented  pistol  which  caused 
the  precipitate  retreat  of  the  plaintiff.  The 
act  of  the  flagman  was  continuous  and  the 
shooting  was  so  quick— two  shots  that  were 
hits  before  the  scared  man  could  move 
more  than  eight  feet— that  it  cccnnot  be 
divided.  But,  independent  of  that,  the  flag- 
man was  at  his  post  in  the  exercise  of  his 
employment,  and  for  his  conduct  the  defend- 
ant is  responsible.  Hayes  v.  Railroad  Co.,  14t 
N.  a  195,  53  S.  E.  847.  This  court  has  held 
again  and  again  that  a  railroad  is  liable  for 
the  conduct  of  its  agents,  whether  negli- 
gent or  willful  and  wanton,  when  the  act 
la  done  in  the  course  of  their  employment. 
In  Jackson  v.  Telegraph  Co.,  189  N.  O.  847, 
61  &  B.  1015,  70  L.  R.  A.  788,  it  was  held 
that  the  corporation  must  answer  for  the 
servant's  wrongful  act  "if  committed  in  the 
scope  and  course  of  the  servant's  employ- 
ment," and  that  he  is  in  such  scope  and 
course  of  employment  if  he  "is  at  the  time 
about  his  master's  business.'*  If  this  were 
not  so,  the  corporation  would  never  be  lia- 
ble, for  it  does  not  hire  its  employes  to  do 
negligent  acts  or  commit  wanton  and  will- 
ful wrongs. 

The  company  was  held  liable  when  its 
station  agent  got  into  a  difficulty  with  an 
ex-passenger  over  the  delivery  of  a  trunk 
and  killed  him,  though  he  was  certainly 
not  employed  to  kill  passengers  (Daniel  v. 
Haflroad,  117  N.  C.  592,  23  S.  K  327,  4  L. 
B.  A.  [N.  S.]  485) ;  nor  was  the  conductor 
employed  to  kiss  a  female  passenger,  but 
he  was  on  duty,  and  the  company  was  held 
liable  In  gtrother  v.  Railroad,  123  N.  O. 
197,  81  S.  B.  886;  nor  was  the  fireman 
employed  to  throw  a  chunk  of  coal  to  fright- 
tai  a  boy  who  was  stealing  a  ride  on  the 
tender,  bat  the  company  paid  for  the  result- 
ant injury  (Pierce  y.  Railroad,  124  N.  0.  84, 
S2  8.  E.  899,  44  Ia  R.  A.  316) ;  nor  were  the 
employ^  authorized  to  throw  stones  at  a 
tramp  stealing  a  ride,  in  fact,  the  duties 
of  some  did  not  Involve  that  of  making  the 
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tramp  get  off,  but  the  company  was  held  lia- 
ble (Ck)Ok  T.  Southern  Ry.  C)o.,  128  N.  Q 
333,  88  S.  B.  925).  The  fact  that  here  th« 
employ^  used  a  pistol  instead  of  stones, 
and  that  a  half  second  after  the  man  had 
gotten  off  and  was  eight  feet  away,  is 
an  aggravation  and  not  a  defense.  In  Stew- 
art V.  Lumber  Co.,  146  N.  C.  47,  59  S.  E.  545, 
the  company  was  held  liable  for  the  wanton 
conduct  of  employes  as  to  one  neither  a 
passenger  nor  a  trespasser  by  blowing  the 
whistle  and  hollering  to  frighten  plaintiff's 
horse  who  was  injured  in  the  resultant  run- 
away. The  question  in  that  case  which 
divided  the  majority  of  the  court,  whether 
the  plaintiff  could  recover  punitive  damages 
or  actual  damages,  does  not  now  arise,  but 
four  of  the  court  agreed  that  the  action 
could  be  maintained,  as  had  been  done  on 
a  similar  state  of  facts  in  Brendle  v.  Rail- 
road, 125  N.  0.  474,  34  S.  B.  634;  Hussey 
V.  Railroad,  98  N.  Q  34,  3  S.  B.  923,  2  Am. 
St  Rep.  312.  The  company  was  held  liable 
for  torts  of  its  agents,  even  when  ultra 
vires.  Gruber  v.  Railroad,  92  N.  0. 1;  White 
v.  Railroad,  115  N.  G.  636,  20  &  B.  191,  44 
Am.  St  Rep.  489;  Waters  v.  Lumber  Co., 
115  N.  C.  652,  20  8.  B.  718.  In  the  unani- 
mous  opinion  of  the  court  in  Foot  v.  Rail- 
road, 142  N.  C.  52,  54  S.  B.  843,  the  rail- 
road was  held  liable  for  the  willful  and 
wanton  misconduct  of  its  employ^,  citing 
Brendle  t.  Railroad,  125  N.  a  474,  34  S. 
B.  634. 

There  are  many  other  cases  to  same  ef- 
fect in  this  and  the  other  states.  It  is  dif- 
ficult to  see  how  the  company  is  liable  if 
the  employ^  throws  stones  or  coal  at  a 
trespasser,  or  frightens  him,  by  cursing,  into 
jumping  off  (Hayes  v.  Railroad  Co.  141  N.  C. 
195,  53  S.  B.  847),  but  is  not  liable  if  lead  is 
used,  nor  how  it  is  responsible  to  one  off  the 
right  of  way  for  injuries  resulting  from 
frightening  his  horse  by  shouts  and  blowing 
the  whistle,  and  not  liable  for  shooting  one 
on  the  right  of  way,  and  not  eight  feet  from 
the  car.  The  liability  of  a  farmer,  mer- 
chant, or  other  citizen  in  the  performance 
of  his  inherent  right  to  do  business  for  the 
conduct  of  his  agents  is  necessarily  not  as 
broad  as  that  of  these  great  corporations, 
which  are  given  artificial  existence  and  great 
special  privileges,  on  the  ground  not  only 
that  they  shall  be  used  for  the  public  ben- 
efit, but  on  the  implied  agreement  that  they 
shall  not  be  used  to  the  public  detriment 
Using  vast  physical  and  pecuniary  power, 
they  must  be  liable  for  its  misuse,  and  em- 
ploying great  numbers  of  men  they  alone 
can  control  them  and  are  responsible  for 
their  discipline.  They  are  liable  for  neg- 
ligence of  a  fellow  servant  and  for  public 
regulation  of  thehr  charges  and  conduct 
If  an  employ^  on  a  rapidly  moving  train 
throws  rocks  or  fires  into  a  crowd,  he  could 
rarely  be  identified  or  found  able  to  respond 
in  damages.  If  he  killed  a  citizen's  horse  or 
cow  by  shooting  from  the  top  of  a  train,  the 
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company  would  be  'reflq;)0ii8lble.  Why  not 
when  he  shoots  a  man?  Jaggard  on  Torts,  { 
86,  thos  correctly  sums  up  the  result  of  the 
authorities:  "The  master  is  liable  for  the  con- 
duct of  his  serrant  within  the  course  of  his 
employment,  not  only  where  responsibility 
would  attach  under  the  test  of  scope  of  his 
employment^  but  also  where  the  conduct  is 
not  intended  to  be  for  the  master's  benefit* 
but  for  the  servant's  malicious,  capricious, 
or  other  private  purpose,  and  whenever  a 
duty  rests  on  the  master  to  avoid  doing 
harm  to  the  third  persons  and  the  servant 
violates  that  duty  in  the  course  of  his  em- 
ployment" Under  the  reign  of  privilege  in 
France  one  of  the  privileged  class  was  seen 
to  shoot  a  workman  from  the  top  of  a 
building  for  the  pleasure  of  seeing  him  tum- 
ble to  the  ground.  He  was  not  held  to  ac- 
count, but  the  incident  aided  to  topple  over 
the  French  monarchy  to  its  death.  Cor- 
porations cannot  claim  such  privileges  for 
its  officers  or  employte.  If  employ^  on  a 
moving  train  can  fire  at  cattle  or  at  people 
along  its  track  at  will  without  any  responsi- 
bility on  the  part  of  the  company  because  the 
act  is  willful  and  wanton,  then  the  company  is 
using  Its  vast  privileges  not  upon  terms  of 
liability  for  good  behavior  to  the  public,  but 
upon  the  narrow  ground  that,  like  a  private 
business,  it  is*  only  responsible  for  the  con- 
duct that  it  authorizes.  It  was  wrong  for  the 
plaintiff  to  attempt  to  steal  a  ride;  but  the 
penalty  for  such  offense  is  not  execution  by 
shooting.  Upon  the  finding  on  the  first  and 
third  issues,  the  court  properly  rendered 
Judgment  The  finding  on  the  second  issue 
very  clearly  was  meant  not  to  negative  the 
finding  on  the  first  issue  that  the  shooting 
was  "reckless  and  wanton  and  as  alleged  in 
the  complaint"  but  merely  to  negative  that  it 
was  "in  furtherance  of  the  business"  of  the 
defendant  The  second  issue  was  immaterial 
and  irrelevant  and  should  be  disregarded. 
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(Supreme  Ck>art  of  North  Carolina.    April  7, 
1909.) 

L  Appbaz.  and  Ebbob  (|  758^)— Bbikfs— Bx- 

OKPTIONS— FaILTTBE   TO    SBT    OuT. 

Under  Supreme  Court  rale  84  (53  S.  B.  ix), 
requiring  the  briefs  to  contain  the  several 
grounds  of  exception,  exceptions  not  set  out  in 
the  brief  are  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  I  8098 ;  Dec  Dig.  S  758.^] 

2.   SaLBB  (S  40*)— MlSBEPBKSENTATXOn. 

That  the  seller  did  not  inform  the  buyer 
that  certain  powders  for  use  with  a  fumigating 
apparatus,  the  patent  for  which  was  the  subject 
of  the  sale,  contained  sulphur,  the  use  of  which 
as  a  fruit  preservative  was  forbidden  by  stat- 
ute, did  not  constitute  deceit  or  misrepresienta- 
tion. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  79-83;   Dec  Dig,  g  40.»] 

tFor  ether  eiMS  Me  same  tople  sad  Mctioa  NUMBER  in  Deo.  4k  Am.  Digi.  1907  to  date,  ft  Reporter  lodezas 


8.  Sales  (|  50^)— Misbepbescntatioit— Wait- 

SB. 

The  buyer  cannot  rely  on  alleged  deceit  by 
the  seller  in  failing  to  inform  him  that  powden 
used  with  an  apparatus  sold  for  preserving: 
fruit  contained  sulphur,  the  use  of  which  was 
prohibited  by  law,  where  the  buyer  afterward, 
with  full  knowledge  of  the  facts,  made  a  sec- 
ond trade  with  the  seller  with  reference  to  the 
article. 

[Bd.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  I  50.*] 

4.  Appxai.  and  Ebbob  (|  1068*)— Habiclbss 

ElBBOB  —  IN8IBUCTZ0N8  —  PbEJITDICXAL     £r- 

Any  error  in  instructing,  in  an  action  for 
breach  of  warranty  in  the  sale  of  preservative 
powden,  that  the  important  question  was: 
**Did  defendant  warrant  that  the  powders 
*  ♦  •  would  preserve  fruit  at  a  uominal 
cost?"  etc,  on  the  ground  that  the  fttisity  of 
the  wamnty  was  the  important  question,  was 
immaterial,  where  the  jury  answered  the  ques- 
tion in  the  negative. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4225;  Dec  Dig.  |  lUtiS.*] 

5.  Sales  ((  202*)  —  Wabbanties  —  Reliancx 

BT  BUYEB. 

To  constitute  a  warranty,  the  buyer  must 
have  relied  upon  the  statement  with  reasonable 
ground  to  do  so,  and  a  test  of  whether  language 
was  a  warranty  is  whether  it  purported  to  state 
a  fact  upon  which  it  could  be  fairly  presumed 
the  seller  expected  the  buyer  to  rely,  and  upon 
which  the  buyer  ordinarily  would  rely. 

[Dd.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  I  262.'] 

6w   FOOO      (I     26*)— CONTBAOTS— lAOAUTT     OT 
CONSIDEBATIOir. 

One  selling  a  powder  for  use  with  an  ap> 
paratus  for  preserving  fruit,  which  contains 
sulphur,  could  not  recover  the  purchase  price, 
where  the  use  of  sulphur  for  that  purpose  was 
prohibited  by  law. 

Ed.  Note.— For  other  cases,  see  Food,  C^nt 
S  19;   Dec  Dig.  §  20.*] 

7.  Food    (|    !•)  —  Reouultion  —  Statutx)bt 

PBO  VISION. 

The  Lenslature  had. the  constitutional  pow* 
er  to  enact  JPure  Food  Law  (Laws  1905,  p.  340, 
c  806)  S  8,  declaring  the  use  of  sulphur,  etc. 
deleterious  and  dangerous  to  health  when  used 
in  human  food,  and  making  its  use  illegal. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent. 
Dig.  S  1;  Dec  Dig.  |  1.*] 

&  Food  (f  26*)— Remedies  of  ButeBt— Recov- 

EBY  OP  PbiCE. 

Though  Pure  Food  Law  (Laws  1905,  p.  840, 
c  306)  I  8,  declares  the  use  of  sulphur,  etc., 
deleterious  and  dangerous  when  added  to  human 
food,  and  makes  its  use  illegal,  the  buyer  could 
not  recover  back  the  price  of  an  apparatus  for 
preserving  fruit  because  powden  used  therewith 
contained  sulphur  if  the  use  of  sulphur  for  that 
purpose  was  not  in  fact  deleterious,  so  as  ta 
render  the  apparatus  worthless. 

[B3d.  Note.— For  other  cases,  see  Food,  Dec 
Dig.  S  26.*] 

9.  Food    (I    26*)— CoNTBACia— Rehedies    ov 

BUYEE— RECOVEBT    OF   PBICE. 

The  pure  food  law  (Laws  1899,  p.  216,  c 
86),  as  amended  by  Laws  1905,  p.  889,  c  806 
(Revisal,  9  8970a,  subsec  6),  declaring  sulphur, 
etc.  deleterious  and  dangerous  when  used  in 
food,  has  reference  to  the  adulteration  of  food 
kept  for  sale,  section  8969  in  the  same  sub- 
chapter prohibiting  the  manufacture  or  sale  of 
any  article  of  food  which  is  adulterated  within 
the  meaning  of  this  subchapter ;  and  hence, 
in  an  action  for  breach  of  warranty  and  de- 
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edt  in  not  Informing  a  bnyer  th&t  powders 
need  with  an  apparatus  sold  for  preserying 
fmit  contained  sulphur  to  enable  the  buyer  to 
recoYer  the  price,  the  pure  food  law  would  be 
Inapplicable. 

Ed.  Note.— For  other  cases,  see  Food,  Dec. 

ig.  S  26.'] 

la  Food  (f  26*)— Reiobdibs  of  BityeS'— Rx- 

COyEBT  OF  Pkxcx. 

Under  Pure  Food  Law  (Laws  1890,  p.  219, 
c  86)  S  8  (Reyisal,  §  d972),  authorising  the 
board  of  agriculture  to  cause  all  compounds  or 
blended  products  to  be  properly  branded,  etc, 
and  from  time  to  time  fix  the  limits  of  varia- 
bility in  any  article  of  food,  etc.,  but  providing 
that,  when  standards  have  been  fixed  by  the 
Secretary  of  Agriculture  of  the  United  States, 
they  shall  be  accepted  as  the  standards  of  this 
state,  if  sulphur  fumes  were  approved  bv  the 
United  States  authorities  as  a  means  of  pre- 
serving fruit,  the  pure  food  law  would  not  give 
a  right  of  action  for  breach  of  warranty  or 
deceit  in  not  informing  the  buyer  that  powders 
used  with  an  apparatus  sold  for  preserving 
fruit  contained  sulphur,  even  if  it  were  other- 
wise applicable. 

[Ed.  Note.— For  other  cases,  see  Food,  Dec. 
Dig.  §  26.*] 

Appeal  from  Superior  Ctourt,  Wayne  Coun- 
ty;  Neal,  Judge. 

Action  by  J.  £3.  Smith  against  G.  E.  Alphin. 
From  a  Judgment  for  defendant,  plaintiff  aih 
peals.    Affirmed. 

The  plaintiff  alleged  two  caoaes  of  action: 
1  e^  falBe  warranty  in  the  sale  of  certain 
letters  patent  for  an  Improved  fumigating  ap- 
paratus, which  in  connection  with  certain 
sanitary  powdera  ^would  preserve  all  fruits 
and  vegetables  at  a  nominal  cost" ;  and  also 
for  deceit  and  false  representation  in  the  sale 
thereof,  the  said  powder?  being  alleged  by 
plaintiff  to  be  hurtful,  their  use  contrary  to 
law,  and  valueless.  The  answer  was  a  full 
denial.  Verdict  for  defendant  and  appeal  by 
plaintiff. 

Aycock  ft  Winston,  M.  T.  Dickinson,  and 
F.  A.  Daniels,  for  appellant  J.  D.  Langston 
and  W.  C.  Munroe,  for  appellee. 

CLARK,  O.  J.  Exceptions  1,  4,  S,  6,  9,  10, 
and  12  are  abandoned,  not  being  set  out  in 
appellant's  brief.    Rule  84  (53  S.  B.  ix). 

Bzception  2  was  for  refusal  to  submit  issues 
as  to  the  second  cause  of  action — for  deceit 
and  misrepresentation.  Bat  there  was  no 
evidence  to  justify  the  submission  of  those  is* 
sues.  The  plaintiff  relies  upon  his  evidence 
that  the  defendant  did  not  divulge  the  nature 
of  the  powdors — charcoal  and  sulphur — until 
after  he  had  paid,  and  that  the  state  law  for- 
tnde  the  use  of  sulphur.  Laws  1906,  p.  340, 
c  306,  I  8.  If  this  last  applied  to  this  case, 
this  might  have  been  a  defense  if  the  defend- 
ant had  brought  suit  for  the  purchase  nionejr 
(Vinegar  Co.  v.  Hawn,  149  N.  C.  255,  68  S. 
D.  78);  but  it  does  not  establish  deceit  or 
misrepresentation.  Besides,  as  subsequently, 
with  full  knowledge,  tbeplalntiff  made  a  sec- 
ond trade  with  the  .defendant,  he  cannot  now 


rely  \ipon  this  allegation.  Smith  v.  Newber- 
ry, 140  N.  C.  385,  68  S.  B.  234. 

Exception  3  was  that  the  Jud?:e  told  the  Ju- 
ry that  the  second  Issue — "Did  the  defend- 
ant warrant  that  the  said  powders,  when 
used  in  connection  with  said  apparatus, 
would  preserve  fruits  and  vegetables  at  nom- 
inal cost,  so  that  they  would  at  all  times  be 
as  fresh,  palatable,  and  wholesome  as  when 
picked  from  the  trees  or  gathered  from  the 
garden'* — ^was  the  crucial  one.  The  Jury  an- 
swered this  issue  "No."  Therefore  the  plain- 
tiff's contention  that  the  third  issue,  "Was 
the  warranty  false?"  was  the  crucial  one, 
becomes  immaterial. 

The  court  charged:  "One  of  the  decisive 
tests  whether  the  language  used  is  a  mere 
expression  of  opinion  or  a  warranty  Is  wheth- 
er it  purported  to  state  a  fact  upon  which  it 
may  be  fairly  presumed  the  seller  expected 
the  buyer  to  rely,  and  upon  which  the  buyer 
would  ordinarily  reljr."  The  plaintiff's  sev- 
enth exception  was  to  this  paragraph  of  the 
charge  and  the  eighth  was  to  the  following 
Instruction:  "In  addition  to  this,  In  order  to 
constitute  a  warranty,  the  plaintiff  must 
have  relied  on  It,  and  must  have  reasonably 
celled  upon  it"  We  cannot  sustain  these  ex- 
ceptions. Baum  V.  Stevens,  24  N.  C.  411; 
Beaseley  y.  Surles,  140  N.  0.  605,  53  S.  E. 
360. 

Exception  11:  The  food  chemist,  Mr.  Al- 
len, testified  substantially  that  It  was  against 
the  statutes  of  North  Carolina  for  one  to  sell 
a  preparation  containing  sulphur  to  be  used 
in  the  preseryatlon  of  fruit  Counsel  for  the 
plaintiff  commented  upon  this  evidence;  but 
the  court  charged  the  Jury  that  the  act  in 
question  had  nothing  to  do  with  the  case. 
The  plalnUff  contends  that  it  had  much  to  do 
with  the  case,  for,  if  the  preparation  was  out- 
lawed by  the  state,  it  was  worthless,  that  the 
person  using  it  would  be  guilty  of  a  misde- 
meanor, and  the  contract  between  plaintiff 
and  defendant  would  be  not  only  contra 
bonos  mores,  but  a  violation  of  a  plain  stat- 
ute, and  therefore  there  would  be  no  consid- 
eration whatever  to  support  the  contract,  and 
the  contract  would  be  inoperative  and  void, 
that  this  contract  was  solvable  only  in  North 
Carolina,  and  it  was  useless  and  worthless 
in  said  state,  and  no  valid  cause  of  action 
can  grow  out  of  a  breach  thereof — citing  Pure 
Food  Law  (chapter  306,  p.  340,  Laws  1905) 
S  8;  Leathers  v.  Tobacco  Co.,  144  N.  C.  343, 
57  S.  B.  11,  9  L.  R.  A.  (N.  S.)  349.  It  is  true 
that  the  defendant  could  not  recover  the  pur- 
chase price  if  the  use  of  sulphur  for  that  pur- 
pose was  forbidden,  but  it  does  not  necessari- 
ly follow  that  the  article  would  be  deleterious 
or  worthless,  and  that  the  plaintiff  could 
therefore  recover  back  the  money  paid.  The 
Legislature  had  the  constitutional  right  to 
enact  the  statute,  but  its  Judgment  as  to  the 
laws  of  chemistry  may  be  Incorrect  and  the 
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4.  Advebss  Possession  (8  116*)— TaiAii— Iw- 

BTBUCnONS. 

In  an  action  to  recover  land  claimed  by 
defendants  through  adverse  possession,  where 
the  court  correctly  charged  as  to  what  would 
constitute  adverse  possession  by  defendants  such 
as  to  defeat  plaintiffs'  recovery,  and  that,  if  a 
third  person  cut  timber  on  the  land  without 
the  knowledge  or  acquiescence  of  defendants,  it 
would  not  affect  their  claim,  but  that  it  would 
be  otherwise  if  he  was  recognized  by  defendants 
as  acting  for  plaintiffs,  it  was  not  error  to 
refuse  a  charge  that  possession  of  the  land  for 
the  continuous  period  of  20  years  raises  a 
presumption  that  the  person  in  possession  had  a 
title  therefor,  and  the  fact  that  a  third  person 
cut  timber  from  the  land  without  defendants' 
knowledge  would  not  be  such  a  possession  as  to 
defeat  their  title  by  adverse  possession,  and  re- 
but the  presumption. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |  66;   Dec  Dig.  f  116.*] 

Appeal  from  Superior  Court,  Randolph 
Ck)unty ;  Long,  Judge. 

Action  by  Charlotte  L.  Hill  and  others 
against  Kirby  Bean  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeaL  Af- 
firmed. 

The  special  Instruction  asked  by  defend- 
ants was  as  follows: 

"The  court  instructs  the  Jury  that  posses- 
sion of  the  land  for  the  continuous  period  of 
20  years  raises  a  presumption  that  the  par- 
ty in  possession  has  a  title  therefor,  and  the 
fact  that  the  witness  Thayer  cut  timber  from 
the  land  in  controversy  without  the  knowl- 
edge of  the  defendant  would  not  be  such  a 
possession  as  to  defeat  the  title  of  the  de- 
fendants by  Adverse  i>os8ession  and  rebut 
the  said  presumption." 

J.  O.  Brlttain  and  Elijah  Moffitt,  for  ap- 
pellants Hammer  &  Kelly  and  J.  A.  Spence, 
for  appellees. 

WALKER,  J.  This  action  was  brought  to 
recover  two  contiguous  tracts  of  land  con- 
taining about  168  acres.  Title  was  admitted 
to  be  out  of  the  state,  and  the  plaintiffs  own 
the  land  unless  the  defendants  have  acquir- 
ed title  thereto  by  adverse  possession.  The 
plaintiffs  alleged  that  the  defendants'  pos- 
session was  not  adverse,  but  they  lield  the 
same  by  permission  of  the  plaintiffs.  In 
order  to  show  that  the  defendants  were 
merely  tenants  of  the  plaintiffs,  the  latter 
introduced  as  a  witness  Scott  Smoke,  who 
testified  as  to  a  conversation  between  him 
and  Emily  Bean,  one  of  the  defendants,  while 
she  was  living  on  the  land,  concerning  a  let- 
ter to  the  plaintlffa.  The  court  excluded  the 
testimony  so  far  as  it  related  to  the  contents 
of  the  letter,  but  admitted  it  as  tending  to 
prove  a  declaration  by  Emily  Bean  in  ac- 
knowledgment of  the  plaintiffs'  title  and  in 
disparagement  of  her  own.  For  this  pur- 
pose, it  was  clearly  competent,  and  the  tes- 
timony was  properly  restricted  to  that  pur- 
pose. Yates  y.  Yates,  76  N.  a  142;  Snaffer 
V.  Gaynor,  117  N.  a  24,  23  S.  EL  154;  Ratiifl 
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article  not  deleterious.  If  so,  while  the  seller 
could  not  recover  the  purchase  price,  the 
buyer  cannot  recover  it  back.  The  pure  food 
law  (chapter  86,  p.  216,  Laws  1899;  chapter 
306,  p.  339,  Laws  1909 ;  Revlsal  1905,  |  3970a 
(61)  manifestly  has  reference  to  the  adultera- 
tion of  foods  kept  for  sale  (Revisal  1905,  | 
3969),  and  therefore,  if  for  no  other  reason, 
does  not  apply  to  this  controversy,  and  the 
Judge  instead  of  the  witness,  was  right  Sec- 
tion 8,  c.  89,  p.  219,  Laws  1899,  now  Revisal 
1905, 1  3972,  is  as  follovrs :  "But  when  stand- 
ards have  been  or  may  be  fixed  by  the  Sec- 
retary of  Agriculture  of  the  United  States 
they  shall  be  accepted  by  the  board  of  agri- 
culture and  published  as  the  standards  for 
North  Carolina."  It  is  asserted  in  defend- 
ant's brief  that  at  the  time  this  contract  was 
made  preserving  by  sulphur  fumes  was  ap- 
proved by  the  agricultural  department  of  the 
United  States,  and  that  a  circular  has  been 
Issued  by  It  approving  of  such  preservatives. 
If  so,  then  for  this  additional  reason  the  pure 
food  law  had  nothing  to  do  with  this  case. 
No  error. 


(150  N.  c.  480 

HILL  et  al.  v.  BEAN  et  al. 

{Supreme  Court  of  North  Carolina.    April  14, 
1909.) 

1.  Evidence  (§  222*)— Admissions— Declara- 
tion IN  Disparagement  of  Title. 

In  an  action  to  recover  land  claimed  by  de- 
fendants through  adverse  possession,  testimony 
of  a  witness  aa  to  a  conversation  with  one  of 
the  defendants  while  the  defendant  was  living 
on  the  land  concerning  a  letter  to  plaintiffs  was 
properly  admitted,  in  so  far  aa  it  aid  not  relate 
to  Uie  contents  of  the  letter,  to  prove  a  declara- 
tion by  the  defendant  in  acknowledgment  of 
plaintifb'  title,  and  in  disparagement  of  her 
own. 

[Bd.   Note.— For  other  cases,    see   Eividence^ 
Cent  Dig.  §§  768-808;  Dec.  Dig.' J  222.*] 

2.  Appeaii  and  Drrob  (|  204*)— Reservation 
OF  Grounds  or  Review— Failure  to  Raise 
Point  in  Lower  Court. 

Where  the  objection  that  evidence  intro- 
duced which  was  competent  aa  against  one  de- 
fendant was  not  so  as  against  the  others  was 
not  raised  by  a  request  that  the  court  restrict 
it,  and  no  such  ground  of  objection  is  stated 
in  the  statement  of  case,  the  question  cannot 
be  considered  on  appeal  under  Supreme  Court 
Rule  27,  140  N.  d  662  (53  S.  B.  viii),  pro- 
viding that  it  will  not  be  ground  of  exception 
that  evidence  competent  for  some  purposes,  but 
not  for  all,  is  admitted  generally,  unless  appel- 
lant ask  at  the  time  of  admission  that  its  pur- 
pose be  restricted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Orror,  Cent  Dig.  I  1274;   Dec.  Dig.  |  204.^1 

8.  Principal  and  Agent  (S  21*)— Bvidencb 
07  Agbnot— Testimony  or  Agent. 

Testimony  of  a  person  that  he  was  the 
agent  of  others,  and  aa  such  had  chaige  of  land, 
paid  taxes,  and  collected  rents,  was  competent 
to  prove  the  agency;  it  not  being  proof  of 
agency  by  declarations  of  the  alleged  agent 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  f  89;   Dec.  Dig.  f  21.*] 
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T.  Batllff ,  181  N.  a  428»  42  &  B.  887,  eS  L.  B. 
A.  963.  The  testhnony  of  A.  D.  Hamiltan, 
which  was  objected  to  by  the  defendants,  was 
Biibstantially  to  the  same  effect  as  that  of 
Beott  Smoke,  except  that  It  related  to  a  dec- 
laration of  Richard  Bean  in  disparagement 
of  his  title,  and  tended  io  show  that  Bean 
was  in  possession,  not  claiming  in  his  own 
right,  but  in  subordination  to  the  plaintiffs' 
title.  This  kind  of  evidence  has  always  been 
held  to  be  competent  as  will  appear  by  ref- 
erence to  Shaffer  y.  Oaynor,  supra,  and  the 
cases  therein  cited.  The  testimony  of  the 
witness  Scott  Smoke  was  competent  against 
Ehnlly  Bean,  and,  if  the  defendants  intended 
to  raise  the  question  that  it  was  not  so 
against  the  other  defendants,  they  should 
hare  requested  the  Judge  to  restrict  it,  but 
no  such  ground  of  objection  is  stated  in  the 
case.  See  Rule  27,  140  N.  a  662  (53  S.  B. 
Tlii).  The  same  may  be  said  of  the  testi- 
mony of  the  witness  A.  D.  Hamilton.  It  was 
competent  for  Mr.  Bradshaw  to  testify  that 
he  was  the  agent  of  Francis  A.  C.  Hill  and 
others,  and  as  such  had  charge  of  the  land, 
paid  the  taxes,  and  collected  the  rents.  This 
Is  not  a  case  of  proving  an  agency  by  the 
declaration  of  the  alleged  agent,  but  by  the 
testimony  of  the  agent  under  oath. 

We  do  not  see  any  error  in  the  refusal  of 
the  court  to  give  the  instruction  requested 
by  the  defendants.  The  Judge  correctly 
charged  the  Jury  as  to  what  would  consti- 
tute such  adverse  possesaion  of  the  land  by 
the  defendants  as  to  defeat  the  plaintiffs' 
recovery.  He  told  the  Jury  that,  if  Thayer's 
acts. in  cutting  the  timber  were  committed 
without  the  knowledge  or  acquiescence  of  the 
defendants,  they  would  not  affect  their  claim 
or  impair  their  rights,  but  it  would  be  other- 
wise if  he  was  recognized  by  the  defendants 
as  acting  for  and  in  behalf  of  the  plaintiffs. 
This  instruction  was  as  favorable  to  the  de- 
fendants as  they  had  any  reason  to  expect 

The  Jury  found  in  response  to  the  Issues 
that  the  plaintiffs  are  the  owners  of  the  land 
in  controversy  and  awarded  damages.  Up- 
on this  verdict  Judgment  was  entered  for  the 
plaintiffs,  and  defendants  appealed.  We  find 
no  error,  after  a  most  careful  examination. 
In  the  rulings  or  Judgment  of  the  court 
No  error. 


2.   VEHDOB   AWD   PUBOHASBB  (I   175*}— DiFBC- 

TivB  TiTLB— Abatement  in  jPbice. 


CEONLT  et  aL 

April  14, 


CISO  N.  a  467) 

OAMPBSI«L  V. 

(Supreme  Cenrt  of  North  Carolina. 
1009.) 

1.   SraiCISSION   OF   OONTBOVEBST   (§   1*)--SpE- 

ODPIO  Pebfobmance. 

A  submission  of  controversy  without  action 
on  ajrreed  facts,  where  a  contract  to  sell  land 
hAS  been  made,  and  a  dispute  arises  as  to  the 
title  of  the  vendors,  will  be  entertained  as  a 
bill  for  specific  performance. 

[Bd.  Note.— For  other  cases,  see  Submission 
of  Oontroversy,  Cent.  Dig.  1 1 ;  Dec.  Dig.  f  !.♦] 


they  can  convey,  and  have  a  reasonable  deduc- 
tion from  the  contract  price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  360;   Dec  Dig.  §  175.*] 

8.  Submission  of  Contbovebsy  (§  3*)  — In- 
tebests  in  Land. 

.  ^iroSv'^^®'  ^^«  ^^^'  p.  87,  c  6  (Revisal  1905, 
S 1589),  providing  that  an  action  may  be  brought 
by  any  person  against  another  who  claims 
an  estate  or  interest  in  real  property  adverse 
to  him  for  the  purpose  of  determining  such  ad- 
verse claim,  there  may  be  a  submission  of  con- 
troversy without  action  on  agreed  facts  to  de- 
termine the  interest  of  parties  in  land  under  a 
deed  of  trust. 

[Ed.  Note.— For  other  cases,  see  Submission 
of  Controversy,  Cent  Dig.  |  4 ;  Dec  Dig.  S  3.*1 

4.  Tbusts  (S  140*)— Sub vivobship— Shifting 
Use. 

Under  a  deed  to  F.  in  trust,  to  hold  for  the 
use  of  L.,  A.,  and  B.  in  fee,  ''and  to  the  sur- 
vivors  of  them,"  on  the  death  of  Ia,  by  way  of 
a  shifting  use,  the  beneficial  interest  in  the 
entire  property  vested  in  A.  and  B.  in  fee,  and 
this  without  right  of  survivorship  as  between 
A.  and  B. 

[Ed.  Note.— For  other  cases,  see  True  to.  Cent 
Dig.  I  186;   Dec  Dig.  f  140.*] 

5.  Tbusts  (S  140*)— Constbuotion  of  Deed 
— "Issue.  "^ 

Under  a  deed  to  F.  in  trust,  to  hold  for  the 
nse  of  L.,  A.,  and  B.  In  fee,  and  to  the  survivors 
of  them,  "provided,  however,  that  if  the  said 
A.  or  B.  shall  die  leaving  issue,  then  td  the 
use  of  such  surviving  issue  who  shall  take  the 
same  per  stirpes  and  not  per  capita,"  the  word 
"issue"  includes  grandchildren  of  A.  and  E. 
whose  parento  predecease  them,  so  that  under 
the  rule  in  Shelley's  Case  the  fee  would  not, 
on  the  death  of  L.,  vest  absolutely  in  A.  and 
B.!  but  on  the  death  of  either  the  use  shifts 
to  her  issue. 

[Ed.  Note.— For  other  cases,  see  Trusto.  Cent 
Dig.  §  186;    Dec,  Dig.  S  140.*  ' 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3782^793;    vol.  8,  p.  7693.] 

Clark,  C.  J.,  dissenting.  Brown,  J.,  dissent- 
ing in  part 

Appeal  from  Superior  Court;  New  Han- 
over County;  W.  R.  Allen,  Judge. 

Submission  of  controversy  between  Annie 
H,  Campbell,  as  plaintiff,  and  Eliza  W.  Cron- 
ly  and  others,  as  defendants.  From  the 
Judgment,  both  sides  appealed,    Afl3rmed. 

See,  also,  61  S.  B.  1134. 


This  Is  a  controversy  submitted  without 
action  for  the  purpose  of  quieting  title  to 
real  estate  pursuant  to  section  1589  of  the 
Revisal  of  1905.  The  agreed  facts  are:  On 
May  20,  1869,  H.  C.  Brock  conveyed  to  Wm. 
B.  Flanner  the  land  In  controversy,  being  a 
lot  in  the  city  of  Wilmington,  upon  certain 
trusts  fully  set  forth  In  the  deed  which  wa» 
duly  admitted  to  probate  and  registration. 
On  the  2d  day  of  March,  1895,  certain  per- 
sons entitled  to  beneficial  interest  in  said 
property  Instituted  an  action  In  the  superior 
court  of  New  Hanover  county  against  certain 
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otber  persons  likewise  Interested  and  the 
heirs  at  law  of  the  trustee  who  had  d!ed, 
for  the  purpose  of  having  certain  corrections 
made  in  said  deed,  all  of  which  will  fully 
apptor  by  reference  to  the  record  in  said 
cause,  made  a  part  of  the  case  agreed.  Pur- 
suant to  the  prayer  of  the  plaintiffs,  judg- 
ment was  rendered  by  said  court  correcting 
said  deed  by  inserting  words  '*of  inheritance'* 
therein  which  had  been  inadvertently  omit- 
ted by  the  draughtsman.  The  deed,  as  cor- 
rected by  said  Judgment  vested  the  title  to 
said  real  estate  in  the  said  W.  B.  Planner  in 
fee  upon  the  following  trusts:  To  hold  for 
the  use  of  Emilf  B.  London,  her  heirs  and 
assigns,  wife  of  Mauger  London,  and  Annie 
H.  London,  her  heirs  and  assigns,  and  Eliza 
W.  London,  her  heirs  and  assigns,  chUdren 
of  the  said  Mauger  London,  and  the  surviv- 
ors of  them:  Provided,  however,  that,  if 
the  said  Annie  H.  London  or  Eliza  W.  Lon- 
don shall  die  leaving  issue,  then  to  the  use 
of  such  survivii^  issue,  who  shall  take  the 
same  per  stirpes^  and  not  per  capita;  and 
provided,  further,  that  if  the  said  Annie  H. 
or  Eliza  W.  should  die  without  issue,  leaving 
the  said  Emily  B.  surviving,  then  to  the  use 
of  the  said  Emily  B.  and  such  survivors,  and 
if  the  said  Annie  H.  and  Eliza  W.  should  die, 
leaving  the  said  Emily  B.  surviving,  then  to 
the  use  of  the  said  Emily  B.  during  her  life, 
and,  if  she  should  die  leaving  issue,  then  to 
the  use  of  such  issue  and  their  heirs,  and  if 
the  said  Emily  B.  should  die,  leaving  the 
said  Annie  H.  or  Eliza  W.  surviving,  then 
to  the  use  of  such  siurvivors,  and,  in  case  of 
the  death  of  the  said  Emily  B.,  Annie  H., 
and  Eliza  W.  without  issue,  then  to  the  sur- 
viving children  of  the  said  M.  London  and 
their  issue,  If  any  such  said  children  be  liv- 
ing, to  take  per  stirpes,  and  not  per  capita. 
Mauger  London,  who  is  mentioned  in  the  said 
deed,  died  intestate  on  the  10th  day  of  May, 
1894.  He  left  him  surviving  his  wife,  Emily 
B.  London,  and  by  a  former  marriage  his 
child,  Annie  H.  London.  Emily  B.  London, 
who  was  the  second  wife  of  Mauger  London, 
and  who  is  mentioned  as  one  of  the  bene- 
ficiaries under  the  aforesaid  deed,  died  on 
the  6th  day  of  June,  1897,  leaving  her  sur- 
viving Eliza  W.  Oronly,  her  only  child  and 
sole  heir  at  law.  On  the  16th  day  of  March, 
1903,  all  of  the  heirs  of  Mauger  London  exe- 
cuted their  deed  to  Annie  H.  Campbell  and 
Eliza  W.  Cronly,  conveying  any  and  all  such 
right,  title,  and  interest  which  they  had  in 
said  real  estate.  Said  deed  was  duly  proven 
and  recorded.  Annie  H.  London  married 
Archibald  R.  Campbell.  The  only  child  by 
this  union  was  James  Douglas  Campbell,  now 
living.  Eliza  W.  London  married  Joseph  M. 
Cronly,  and  is  now  a  widow.  By  her  mar« 
riage  she  has  had  three  children,  to  wit, 
Jean  Murphy,  Robert  Dixon,  and  Margaret 
Oronly,  all  of  whom  are  minors,  but  in  this 
proceeding  are  represented  by  Geo.  H.  How- 
ell, their  duly  appointed  guardian  ad  litem. 
The  said  Annie  H.  Campbell  and  Eliza  W. 


Cronly,  claiming  that,  as  tenants  in  com- 
mon, they  are  the  owners  in  fee'  of  the  said 
property,  agreed  to  sell  the  same  for  the 
sum  of  $12,000  to  the  defendant  John  Lon- 
don, but  he  is  advised  that  the  said  parties 
are  not  seised  in  fee  of  the  said  property, 
and  have  only  a  life  estate  therein,  and  that, 
upon  the  determination  of  the  life  estate, 
the  property  descends  to  their  issue,  and  he 
declines  to  purchase  the  property  until  it  is 
determined  whether  the  said  parties  have  a 
life  estate  or  fee  simple  in  said  property ;  but, 
if  it  is  adjudged  that  they  have  a  right  to 
convey,  he  stands  ready  and  is  able  to  comply 
with  his  contract  of  purchase.  Eliza  W. 
Cronly  contends  that  she  has  an  undivided 
two-thirds  interest  in  the  property ;  that  the 
deed  of  trust  from  Brock  to  Flanner  vested 
a  fee  simple  in  Emily  B.  London,  her  mother, 
Annie  H.  Campbell,  and  herself,  each  having 
{  an  undivided  one-third  interest  therein ;  that 
by  the  death  of  Emily  B.  London,  her  mother, 
she,  the  said  Eliza  W.  Cronly,  inherited  as 
her  sole  heir  the  undivided  interest  vested  in 
the  said  Emily  B.  London,  and  that  by  rea- 
son thereof,  and  her  own  one-third  interest 
in  her  own  right,  she  is  vested  with  an  un- 
divided two-thirds  interest  in  the  fee  in  said 
property.  Annie  H.  Campbell  contends  that, 
by  the  deed  of  trust  from  Brock  to  Flanner, 
the  property  vested  in  Emily  B.  London, 
Eliza  W.  London,  and  herself,  and,  upon  the 
death  of  the  said  Emily  B.  London,  by  sur- 
vivorship the  fee  vested  In  Annie  H.  Camp- 
bell and  Eliza  W.  London  in  equal  parts,  and 
therefore  she  contends  that  she  has  an  un- 
divided one-half  interest  therein.  The  minor 
defendants,  Jean  Murphy  Cronly,  Robert  Dix- 
on Cronly,  and  Margaret  Cronly,  by  their 
guardian  ad  litem,  Geo.  H.  Howell,  make  no 
contention  in  regard  to  the  title  to  said  prem- 
ises, but  will  abide  the  Judgment  of  the  court 
upon  the  facts  here  agreed  as  to  any  rights, 
future  or  contingent,  they  migl)t  have  under 
the  deed  of  Brock  to  Flanner,  trustee. 

His  honor  was  of  the  opinion  upon  the 
foregoing  case  agreed  that  the  plaintiff  Mrs. 
Annie  H.  Campbell  and  the  defendant  Mrs. 
Eliza  W.  Cronly  were  the  owners  in  the  pro- 
portion of  one-half  each  of  the  real  estate  in> 
controversy;  that,  upon  the  death  of  each, 
their  interest  will  pass  to  their  *'heirs  at  law, 
such  heirs  to  take  per  stirpes**;  that  they 
I  could  not  convey  the  land  in  fee  simple  to  the 
I  purchaser.    Judgment  was  rendered  accord- 
I  ingly.    Plaintiff  Mrs.  Campbell  and  defend- 
ant Mrs.  Cronly  assigned  error,  and  appealed. 

Empie  &  Empie,  for  plaintiff.  Moaxea  &. 
Ruark,  for  defendants. 

C6NN0R,  J.  When  this  cause  was  before- 
us  on  appeal  at  the  last  term,  the  purchaser 
of  the  land  was  not  a  party.  We  remanded 
the  case  to  the  end  that  further  parties  be 
made  which  has  been  done.  The  first  ques- 
tion which  confronts  us  is  whether,  in  th6- 
present  condition  of  the  record  we  can  take- 
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]iiTlfldlcti(m  and  dedde  the  several  questions 
presented  In  regard  to  the  title  to  the  locus  in 
qno.  This  court  has  frequently  entertained 
and  decided  controversies  wherein  parties 
have  entered  into  a  contract  to  sell  land, 
and  the  purchaser  has  refused  to  comply 
because  of  doubts  entertained  in  regard  to 
the  title.  We  have  treated  such  suits  as 
bnifl  by  the  vendor  against  the  vendee  for 
spedflc  performance.  It  is  well  settled  by 
uniform  decisions  of  this  and  other  courts  of 
equitable  Jurisdiction  that  the  purchaser  will 
not  be  required  to  take  a  doubtful  title.  It 
therefore  became  necessary  to  inquire  into 
the  vendor's  title,  which  was  sometimes 
done,  by  a  reference  to  the  clerk  and  master 
or  a  referee  selected  for  that  purpose.  Bls- 
pham,  £3q.  f  878;  Gentry  v.  Hamilton,  38  N. 
C.  376.  While  the  vendee  will  not  be  requir- 
ed to  pay  the  contra'ct  price  and  take  a 
doubtful  or  imperfect  title,  he  may,  if  he  so 
elect  and  it  be  not  inequitable,  have  a  decree 
for  such  part  of  the  land  or  such  interest  as 
the  vendor  can  convey,  with  a  deduction  from 
the  contract  price.  Mr.  Bispham  thus  states 
the  equitable  doctrine:  "It  may  sometimes 
happen  that  defects  exist  which  render  the 
property  less  valuable  than  the  contract 
price ;  but  which  nevertheless  may  not  be  of  so 
vital  a  character  as  to  induce  the  purchaser 
entirely  to  throw  up  his  bargain.  In  such  a 
case  the  equity  of  specific  performance  with 
compensation  comes  into  play  for  the  benefit 
of  the  vendee.''  E>iuity,  300.  It  is  said  in 
the  note  to  Seton  v.  Slade,  7  Ves.  265,  L.  C. 
E)q.  VOL  11,  part  11,  15:  "It  may  be  laid 
down  as  a  general  rule,  subject,  however, 
to  some  exception,  that  a  purchaser  may,  if 
he  chooses,  compel  a  vendor  who  has  con- 
tracted to  convey  a  larger  interest  in  an  es- 
tate than  he  has  to  convey  to  him  such  iur 
terest  as  he  is  entitled  to  with  compensa- 
tion." Lord  Bldon  in  Mortlock  v.  BuUer,  10 
Ve&  315,  says:  ^For  the  purpose  of  this  Ju- 
risdiction, the  person  contracting  under  these 
circumstances  is  bound  by  the  assertion  in 
hla  contract,  and,  if  the  vendee  choose  to  take 
such  as  he  can  have,  he  has  a  right  to  that 
and  to  an  abatement,  and  the  court  will  not 
hear  the  objection  by  the  vendor  that  the 
purchaser  cannot  have  the  whole."  Jacobs 
V.  Locke,  37  N.  C.  286.  In  such  cases  it  be- 
comes necessary  for  the  court  to  inquire  in- 
to the  state  of  the  title  of  the  vendor,  to  the 
end  that  4t  may  mould  its  decree  as  to  do 
complete  equity  to  all  of  the  parties.  So 
In  this  appeal.  If  the  vendee  so  desires,  he 
may,  unless  it  would  be  inequitable,  acquire 
under  his  contract  of  purchase  at  a  reason- 
able deduction  from  the  contract  price  such 
interest,  if  any,  as  either  of  the  vendors  have 
a  right  to  convey. 

There  is,  however,  another  ground  upon 
which  a  majority  of  the  court  are  of  the 
opinion  that  we  hare  and  are  compelled  to 
take  Jurisdiction  and  decide  the  controversy 
in  regard  to  the  disputed  title.  It  is  well 
aetUed  that  prior  to  St  1893,  p.  37,  a  6  (Be- 


visal  1905,  I  1589),  the  Jurisdiction  of  courts 
of  equity  to  entertain  bills  to  remove  cloud 
from  title  or  to  quiet  title  was  restricted 
within  well-defined  limits.  Busbee  v.  Macy, 
85  N.  C.  329;  Busbee  v.  Lewis,  85  N.  C.  332. 
In  the  opinions  in  these  cases  by  Ruffln,  J., 
this  court  adhered  to  the  decisions  in  this 
and  other  states,  many  of  which  he  cited  and 
commented  upon.  Pearson  v,  Boyden,  86  N. 
C.  585,  and  cases  cited.  The  Legislature  at 
the  session  of  1893  enacted  a  statute  for  the 
purpose  of  enlarging  the  power  of  the  courts 
to  entertain  suits  to  quiet  titles  where  the 
conditions  were  such  that  a  possessory  ac- 
tion could  not  be  brought.  Of  course,  if  the 
plaintiff  liad  a  complete  remedy  by  means  of 
a  civil  action,  there  was  no  necessity  for  re- 
sorting to  the  statutory  remedy.  Pearson  v. 
Boyden,  supra.  The  material  part  of  the 
statute  is  in  the  following  words:  "An  ac- 
tion may  be  brought  by  any  person  against 
another  who  claims  an  estate  or  interest  in 
real  property  adverse  to  him  for  the  purpose 
of  determining  such  adverse  claim.'*  Prof. 
Pomeroy  (4  JSq.  &  1396),  after  discussing  the 
Jurisdiction  of  courts  of  equity  prior  to  the 
passage  of  this  and  similar  statutes  in  other 
states,  says:  "The  action  has  been  greatly 
extended  by  statute  and  in  many  states  Is 
the  ordinary  mode  of  trying  disputed  titles.*'. 
He  gives  in  a  note  a  list  of  the  states  in 
which  the  statutes  have  been  enacted.  He 
further  says:  "In  almost  every  Instance  the 
statuteil  either  by  express  terms  or  through, 
broad  and  general  language,  allow  the  action 
to  be  maintained  by  persons  having  equitable 
titles.  In  other  words,  4i  plaintiff  need  not 
tiave  a  legal  title.  •  *  •  The  statute  is 
an  enabling  act,  and  the  action  may  be 
brought  against  one  or  more  claimants  with- 
out regard  to  the  interest  or  title — ^legal  or 
equltable->whlch  he  or  the  plaintiff  may 
have.'*  The  California  statute  is  in  the 
same  words  as  ours.  Chief  Justice  Field  in 
Curtis  V.  Sutter,  15  Cal.  259,  says:  "It  is 
unnecessary  for  the  plaintiff  to  delay  seeking 
the  equitable  interposition  of  the  court  until 
he  has  been  disturbed  in  his  possession  by  the 
institution  of  a  suit  against  him,  and  untU 
Judgment  has  been  passed  in  such  suit  in  his 
favor.  It  is  sufficient  if,  whilst  in  the  posses* 
sion  of  the  property,  a  party  out  of  posses- 
sion elaims  an  estate  or  interest  adverse  to 
him.  He  can  immediately  upon  Imowledge  of 
the  assertion  of  such  claim  require  the  nfi< 
ture  and  character  of  the  adverse  estate  or 
Interest  to  be  produced,  exposed,  and  Judi- 
cially determined,  and  the  question  of  title 
be  thus  forever  quieted.  It  does  not  follow 
from  the  fact  that  the  suit  Is  brought  in  eq- 
uity that  the  determination  of  questions 
purely  of  a  legal  character  in  relation  to  the 
title  will  necessarily  be  withdrawn  from  the 
ordinary  cognizance  of  a  court  of  law.  Th4 
court  sitting  in  equity  may  direct  whenever 
in  its  Judgment  it  may  become  proper  an  is^ 
sue  to  be  framed  upon  the  pleadings  and 
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submitted  to  the  Jury  •  •  •  There  is 
no  difficulty  in  so  conducting  a  suit  under  tlie 
statute  as  to  fully  protect  the  legal  rights  of 
the  parties,  and  at  the  same  time  to  secure 
the  beneficial  results  afforded  by  a  court  of 
equity  in  bills  of  peace,  which  is  repose  from 
further  litigation.  Indeed,  the  remedy  under 
the  statute  is  eminently  simple,  direct,  and 
efficacious  for  this  purpose."  The  Nebraska 
statute,  being  practically  in  the  same  lan- 
guage, was  discussed  by  the  same  eminent 
jurist  while  a  Justice  of  the  Supreme  Court 
of  the  United  States  in  Holland  y.  Challen, 
110  U.  S.  15,  3  Sup.  Ct  405,  28  I*.  Ed.  62, 
when  he  said:  "Any  person  claiming  title  to 
real  estate,  whether  in  or  out  of  possession, 
may  maintain  the  suit  against  one  who  claims 
an  adverse  estate  in  it  for  the  purpose  of 
determining  such  estate  and  quieting  the 
title.  It  Is  certainly  for  the  Interest  of  the 
■tate  that  this  Jurisdiction  of  the  court 
should  be  maintained,  and  that  causes  of  ap- 
prehended litigation  respecting  real  property 
necessarily  affecting  its  use  and  enjoyment 
should  be  removed;  for,  so  long,  as  they  re- 
main, they  will  prevent  improvement  and 
consequent  benefit  to  the  public  It  is  a  mat- 
ter of  everyday  observation  that  many  lots  of 
land  in  our  cities  remain  unimproved  be- 
cause of  confiicting  claims  to  them.  *  ^  • 
It  is  manifestly  to  the  interests  of  the  com- 
munity that  conflicting  claims  to  property 
thus  situated  should  be  settled  so  that  it 
may  be  subject  to  use  and  Improvement  To 
meet  cases  of  this  character  statutes  like 
the  one  In  Nebraska  have  been  passed  by  sev- 
eral states,  and  they  accomplish  a  most  use- 
ful purpose."  It  was  held  that  the  federal 
courts  would  enforce  the  statutes  when  they 
had  Jurisdiction  by  reason  of  diverse  citizen- 
ship. In  Parrlsh  v.  Ferris,  67  U.  S.  006,  17 
Ll  Bd.  817,  the  Ohio  statute  was  enforced. 
See,  also.  Fry  v.  Smnmers,  4  Idaho,  424,  89 
Pac.  1118,  where  the  statute  was  in  the  same 
language  as  ours.  In  Walton  v.  Perkins,  83 
Minn.  857,  23  N.  W.  627,  MitcheU,  J.,  says: 
'This  statute  Is  Intended  to  afford  an  easy 
and  expeditious  mode  of  determining  all  con- 
flicting claims  to  lafld,  whether  derived  from 
a  common  source  or  from  different  and  In- 
dependent sources."  In  Adler  v.  Sullivan, 
116  Ala.  682,  22  South.  87,  Harrolson,  J.» 
says:  "The  statute  Is  an  extension  of  the 
remedy  In  equity  theretofore  existing  for 
the  removal  of  clouds  on  title."  Discussing 
the  equitable  remedy  prior  to  the  statute,  he 
says:  "This  statute  goes  in  advance  of  that 
remedy,  and,  in  addition,  allows  any  person 
in  peaceable  possession  of  lands  claiming  to 
own  the  same^  whose  title  thereto  or  any  part 
thereof  is  denied  or  disputed,  or  where  any 
other  person  claims  or  is  claimed  or  Is  reput- 
ed to  own  the  same,  or  any  interest  therein,  or 
to  hold  any  lien  or  Incumbrance  thereon,  and 
no  suit  diall  be  pending  to  enforce  or  test  the 
validity  of  sudi  title,  claim,  or  Incumbrance, 
to  bring  and  maintain  a  suit  in  equity  to  set- 


tle the  title  to  said  lands,  and  clear  up  all 
doubts  and  disputes  concerning  the  same.'* 
In  Holmes  v.  Chester,  26  N.  J.  Eq.  79,  the 
Chancellor,  discussing  a  similar  statute,  says: 
"It  is  highly  remedial  and  beneficial.  It 
should  therefore  be  construed  liberally.  It 
is  a  statute  of  repose.  It  deprives  the  de- 
fendant of  no  right.  His  claim  may  be  tried 
at  law  if  he  desires  it"  So  Beasly,  0.  J., 
in  Jersey  City  v.  Lembeck,  31  N.  J.  Eq.  255, 
says:  "The  Inequity  that  was  designed  to 
be  remedied  grew  out  of  the  situation  of  a 
person  in  the  possession  of  land  as  owner  in 
which  land  another  person  claimed  an  In- 
terecrt  which  he  would  not  enforce,  and  the 
hardship  was  that  the  person  so  in  possession 
could  not  force  his  adversary  to  sue  and 
thus  put  the  claim  to  the  test."  Albro  v. 
Dayton,  60  N.  J.  Eq.  ^574,  25  Atl.  937.  This 
court  in  Daniels  v.  Baxter,  120  N.  C.  14,  26 
S.  E.  635,  held  that  it  was  not  necessary  that 
plaintiff  should  be  In  possession  of  the  prop- 
erty to  maintain  his  action.  In  Rumbo  v. 
Manufacturing  Co.,  129  N.  C.  9,  89  S.  B.  681. 
it  was  held  that,  when  the  alleged  cloud  up- 
on tlie  title  was  found  to  be  invalid,  the  court 
should  not  dismiss  the  action,  but  should  ad- 
Judge  such  invalidity,  and  remove  the  cloud. 
The  present  Chief  Justice  said:  "It  was  be- 
cause the  Legislature  thought  the  equitable 
doctrines  (as  laid  down  in  Busbee*s  Case)  in- 
convenient or  unjust  that  the  act  (1893)  was 
passed."  Beck  v.  Meroney,  135  N.  O.  532, 
47  S.  B.  613;  McLamb  v.  McPhail,  126  N.  C. 
218,  35  S.  B.  426.  The  statute  provides  that, 
if  the  defendant  disclaims  title,  the  cost  is 
adjudged  against  the  plaintiff.  The  wisdom 
of  enlarging  the  power  of  the  court  to  deal 
with  the  subject  is  manifest  It  is  highly  im- 
portant to  private  right  and  public  interest 
that  titles  shall  be  rendered  secure  and  cer- 
tain. As  said  by  Judge  Field,  it  is  a  mat- 
ter of  common  observation  that  in  almost 
every  town  or  city  are  lots  either  without 
any  improvement,  or  such  as  have  been 
erected  In  the  past  falling  into  decay,  the 
growth  and  development  of  the  town  im- 
peded by  some  obscure,  uncertain  cloud  upon, 
or  question  in  regard  to,  the  title.  In  many 
cases,  without  the  aid  of  the  statute,  it  is 
impossible  to  bring  the  claimants  before  the 
court,  and  have  them  assert  and  "try  out" 
their  dalm.  It  sometimes  happens  that  ob- 
scure contingent  limitations  Imposed  upon 
titles  operate  to  Impoverish  an  entire  gen- 
eration, when,  upon  a  careful  Judicial  exam- 
ination, the  title  may  be  cleared  up,  rights 
adjudged,  and  property  unfettered,  bringing 
it  either  into  market  or  enabling  the  owners 
to  Improve  and  receive  an  income  from  it. 
It  is  this  evil  which  the  Legislature  has 
sought  to  remedy  by  providing  a  simple,  In- 
expensive, and  efficient  procedure  which  the 
courts,  by  reason  of  precedents  from  which 
they  were  unwilling  to  breab  away,  were  un- 
able to  afford.  The  unanimity  with  which 
the  Judges  have  recognized  the  wisdom  of 
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the  legislation  giving  It  a  liberal  conttrnctlon 
has  made  It  effective. 

This  brings  us  to  a  consideration  of  the 
assignments  of  error  made  by  both  plaintiff 
and  defendants  to  his  honor's  judgment  The 
conveyance  by  Mr.  London  to  Flanner,  trus- 
tee^ vests  the  legal  title  In  him  In  fee  with 
a  declaration  of  the  use  tp  Mrs.  London,  his 
wife,  and  Annie  H.  and  Eliza  W.,  his  daugh- 
ters, In  fee  "and  to  the  survivors  of  them." 
Whatever  difficulty  we  would  have  found  In 
giving  effect  to  these  last  words  In  a  com- 
mon-law ccHiveyance,  operating  by  livery  of 
seisin,  Is  obviated  In  a  deed  operating  under 
the  statute  of  uses  In  which  the  intention  of 
the  grantor  may  be  effectuated.  "It  Is  a 
maxim  of  the  common  law  that  no  estate  can 
be  limited  upon  a  fee  simple;  or,  In  other 
words,  an  estate  In  fee  simple  cannot  be  made 
to  cease  as  to  one,  and  take  effect,  by  way 
of  limitation,  upon  a  contingent  event.  In 
another  person.  It  is  clearly  settled  that 
limitations  of  that  kind  may  take  effect  by 
way  of  use."  Coke,  Lit.  271  (note),  cited 
by  Mr.  Justice  Ashe  in  Smith  v.  Brisson,  90 
N.  C  284,  where  the  authorities  are  collect- 
ed. In  Rowland  v.  Rowland,  93  N.  C.  215, 
the  conveyance  was  to  two  children  of  the 
grantor  in  fee  as  tenants  In  common ;  *'and 
upon  the  death  of  either  one  then  to  the 
survivor  and  his  or  her  heirs  forever."  Ashe, 
J.,  said:  "Its  effect  was  to  transfer  the 
use  to  the  two  donees  in  fee,  and,  upon  the 
death  of  Ophelia,  to  shift  the  use  of  her 
moiety  to  John  and  his  heirs.  3y  a  shifting 
use  a  fee  may  be  limited  after  a  fee."  After 
an  Interesting  discussion  of  the  subject,  the 
learned  justice  says:  "Our  opinion  Is  a  de- 
feasible fee  in  common  was  given  to  Ophelia 
and  John,  and,  upon  the  death  of  Ophelia, 
the  absolute  fee  vested  In  John  as  survivor, 
because  such  was  the  manifest  intention  of 
the  donor,  and  because  that  construction  Is 
not  in  violation  of  any  priaclple  of  law  or 
rule  of  construction."  Mordecal's  Lectures, 
871.  This  authority  Is  conclusive  to  the 
effect  that  by  way  of  a  shifting  use  the  ben- 
eficial interest  In  the  entire  property  upon 
the  death  of  Mrs.  London  vested  in  Annie  H. 
and  Eliza  W.  Loi^ion  in  fee.  Did  it  vest  in 
them  absolutely,  or  did  the  right  of  sur- 
▼iTorshlp  attach,  carrying  the  equitable  titie 
or  use  to  the  last  survivor?  It  will  be  ob- 
served that  the  grantor  uses  the  words  "and 
to  the  survivors  of  them."  If  controlling 
effect  is  given  the  word  "survivors,"  the  lan- 
^age  of  the  deed  Is  complied  with  upon  the 
death  of  Mrs.  London,  and  the  daughters 
take  the  entire  estate  absolutely.  In  Hilliard 
V,  Kearney,  46  N.  a  221,  Pearson,  J.,  discuss- 
es the  question  of  successive  survivorships 
at  much  length.  There  the  property  was 
given  to  five  daughters  with  a  proviso  that, 
if  cither  of  them  died  without  issue,  "her 
part  to  be  equally  divided  between  her  oth- 
er sisters."  It  was  held  that  upon  the  death 
of  the  first  sister  without  issue  the  shares 


of  the  survivors  became  absolute.  He  in- 
vokes the  rule  that,  when  the  language  of 
the  maker  of  the  Instrument  leaves  his  In- 
tention In  doubt,  that  construction  will  be 
adopted  which  will  make  the  estate  "abso- 
lute and  Indefeasible."  It  is  said  in  Cox  v. 
Hogg,  17  N.  C.  121,  that  In  ascertaining 
whether  a  succession  of  survivorships  is 
created  the  court  will  examine  other  parts  of 
the  will.  In  Fortescue  v.  Sattertiiwalte,  23 
N.  C.  566,  the  limitation  was  made  to  depend 
upon  the  death  of  either  of  the  first  takers 
without  children,  when  the  property  passed 
to  "the  children  then  living."  These  words 
were  held  to  create  a  succession  of  survivor- 
ships. We  have  examined  the  cases  In  our 
reports,  and,  as  said  by  Judge  Battie  in 
Biddle  V.  Hoyt,  64  N.  C.  159,  it  is  difficult 
to  extract  any  satisfactory  principle  from 
them.  In  Galloway  v.  Carter,  100  N.  C.  Ill, 
5  S.  B.  4  the  limitation  was  dependent  upon 
"any  or  either"  of  the  children  dying  with- 
out issue,  etc.  These  words,  together  with 
others  of  like  Import,  were  held  to  create 
a  succession  of  survivorships.  In  view  of 
the  use  of  the  word  "survivors"  and  the 
fact  that  the  grantor  attaches  a  limitation 
to  the  issue  of  his  daughters,  if  either  of 
them  should  die  leaving  issue,  we  conclude 
that,  upon  the  death  of  Mrs.  London,  the  en- 
tire use  or  Interest  vested  in  the  daughters 
in  fee. 

This  would  dispose  of  the  appeal,  but  for 
the  words  which  follow:  "Provided,  how- 
ever, that  if  the  said  Annie  H.  or  EUiza  W. 
London  shall  die  leaving  Issue,  then  to  the 
use  of  such  surviving  Issue  who  shall  take 
the  same  per  stirpes  and  not  per  capita." 
These  words  would  create  in  the  daughters 
a  determinable  fee,  and,  upon  the  death  of 
either,  the  use  would  shift  and  vest  in  the 
"surviving  issued'  unless  the  superadded 
words  **they  to  take  per  stirpes  and  not  per 
capita"  denotes  that  the  grantor  used  the 
word  "Issue^*  as  synonymous  with  "heirs." 
and,  by  directing  the  titie  in  the  same  chan- 
nel as  it  would  be  carried  by  the  canons 
of  descent,  make  the  children  and  grandchil- 
dren of  his  daughters  take  by  descent,  and 
not  by  purchase.  We  think  that  it  was  the 
Intention  of  Mr.  London  to  settle  the  prop- 
erty, in  the  event  which  has  happened,  the 
death  of  his  wife,  upon  his  daughters  with 
a  limitation  to  their  children  and  the  chil- 
dren of  such  of  them  as  should  predecease 
their  parents,  and  that  he  used  the  words 
that  they  should  take  "per  stirpes  and  not 
per  capita"  to  remove  any  doubt  In  respect  to 
the  Interests  which  they  would  taka  Hav- 
ing given  it  to  the  daughters  in  fee,  he  cer* 
tainly  could  not  have  intended  to  attach  a 
limitation  for  their  issue,  which  was  Ineffect- 
ual, and  left  the  estate  in  the  same  plight  as 
it  was  by  the  language  first  used.  He  in- 
tended that  the  word  "issue"  should  include 
grandcfhildren  of  his  daughters  whose  par- 
ents had  predeceased  them,  with  the  provl* 
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flrion  that  such  grandchildren  should  take 
by  representation ;  that  is,  the  shares  or  in- 
terest which  their  deceased  parent  wonid 
have  tHken  if  surviving.  When  language  is 
Qsed  having  a  clearly  defined  legal  significa- 
tion, there  is  no  room  for  construction  to  as- 
certain the  intent  It  must  be  given  its  legal 
meaning  and  effect  This  is  illustrated  by 
what  is  said  in  Leathers  v.  Gray,  101  N.  G. 
162,  7  S.  Bl  657,  9  Am.  St  Rep.  30,  in  which 
Merrimon,  J.,  says :  "The  real  intention  must 
have  effect,  but  the  real  intention  recognized 
and  enforced  by  the  law  is  that  expressed 
in  the  will,  and  this  is  to  be  ascertained  by 
a  legal  interpretation  of  the  language  em- 
ployed to  express  it" ;  or,  as  the  learned  Jus- 
tice says  in  the  same  case :  *'He  must  express 
his  intention  in  words  appropriate  and  sufii- 
cient  to  express  his  real  meaning,  and,  if  he 
employs  technical  legal  words,  the  technical 
meaning  must  prevail,  unless  the  same  shall 
be  qualified  or  modified  by  superadded  words 
in  the  will."  When,  however,  the  words 
of  limitation  are  of  doubtful  meaning,  or 
their  usual  meaning,  as  used,  is  rendered 
doubtful  by  superadded  words,  and  we  are 
compelled  to  resort  to  construction,  they 
must  if  possible,  be  given  such  construction 
as  will  effectuate  the  intention  of  the  maker 
of  the  deed  or  will.  The  word  "issue"  has 
been  construed  to  include  grandchildren 
when  it  was  manifest  that  it  was  so  intend- 
ed. Just  as  the  word  "heirs"  has  been  re- 
stricted to  children  when  words  lire  super- 
added showing  such  intention.  Mills  v. 
Thome,  «>  N.  C.  862.  If  by  this  deed  the 
limitation  had  been  to  the  children  of  Annie 
H.  and  Eliza  W.  and  the  children  of  such  as 
should  die  before  their  ancestor,  such  chil- 
dren to  take  the  share  of  their  parent  by 
representation,  it  is  clear  that  the  rule  in 
Shelley's  Case  would  not  have  operated  to 
vest  in  the  daughters  the  fee.  If,  by  con- 
struction, we  give  the  words  used  by  Mr. 
London  the  same  meaning,  the  same  result 
would  follow.  The  other  limitations  are 
eliminated  by  the  death  of  Mrs.  London, 
leaving  Annie  H.  and  Eliza  W.  living  and 
the  deed  from  the  children  of  iir.  London  to 
Mrs.  Campbell  and  Mrs.  Cronly. 

We  conclude,  therefore,  that  his  honor 
correctly  held  that  the  plaintiff,  Mrs.  Camp- 
bell, and  the  defendant  Mrs.  Cronly  cannot 
convey  to  the  purchaser  a  good  and  inde- 
feasible title  to  the  locus  in  quo.  The  con- 
veyance by  James  Douglas  Campbell  to  his 
mother  vests  in  her  his  interest,  but  If  he 
should  die  leaving  issue  before  his  mother, 
such  issue  would  take  as  a  purchaser  under 
the  limitation  in  the  deed. 

The  Judgment  must  be  afilrmed. 

WALKER,  J^  did  not  sit 

BROWN,  J.  I  concur  in  the  opinion  writ- 
ten by  Mr.  Justice  CONNOR  in  this  case  so 
far  as  it  passes  upon  the  title  to  the  prop- 


erty contracted  to  be  sold  by  Annie  H.  Camp> 
bell  and  Eliza  W.  Cronly,  and  holding  that 
they  cannot  make  to  the  purchaser  London 
a  good  and  indefeasible  title  in  fee. 

At  a  former  term  we  remanded  the  cause 
to  the  end  that  the  purchaser  be  made  a 
party,  which  has  been  done.  Having  then 
treated  the  matter  as  a  bona  fide  contro- 
versy submitted  without  action  under  our 
Code  to  compel  specific  performance  of  a 
contract  to  purchase  land,  and  our  order  hav- 
ing been  complied  with,  I  see  no  reason 
now  why  the  controversy  should  not  be  deter- 
mined. We  have  heretofore  treated  such 
controversies  submitted  without  action  upon 
agreed  facts,  where  bona  fide,  as  bills  in 
equity  by  the  vendor  against  the  vendee 
for  specific  performance.  I  do  not  agree, 
however,  that  the  act  of  1893  (Laws  1893,  p. 
37,  c.  6),  referred  to  in  the  opinion,  will 
permit  any  kind  of  a  dispute  about  the  title 
to  land  to  be  brought  before  the  courts 
under  the  guise  of  a  "controversy  submitted 
without  action"  simply  to  obtain  the  opin- 
ion of  the  court  upon  an  abstract  proposi- 
tion or  a  moot  point  in  a  matter  where  no 
present  relief  can  be  had  or  no  final  judicial 
process  issued.  As  there  is  nothing  in  the 
record  which  impeaches  the  bona  fide  char- 
acter of  this  controversy  between  vendors 
and  vendee,  I  concur  that  the  Judgment  of 
the  superior  court  should  be  affirmed. 

CLARE:,  a  J.  (dissenting).  In  the  case  on 
appeal  it  is  stated:  "This  action  is  brought 
by  the  plaintiff  against  the  defendants  to 
determine  the  rights  and  liabilities  of  the 
several  parties  hereto  in  a  certain  lot  of 
land,  located  in  the  city  of  Wilmington,  New 
Hanover  county,  of  this  state.  It  is  agreed 
by  the  parties  hereto  that  the  facts  upon 
which  the  controversy  depends  may  be  sub- 
mitted to  the  court  as  in  an  action  without 
controversy,  and  Judgment  may  be  entered 
thereon,  subject  to  the  right  of  either  par- 
ty to  appeal  therefrom  to  the  Supreme 
Court"  The  proceeding  proves  on  exam- 
ination to  be  two  interrogatories  submitted 
to  the  court  to  ascertain  its  opinion  as  to 
what  are  the  respective  Interests  of  two  per- 
sons in  a  certain  lot,  without  any  real  liti- 
gation, and  there  is  nothing  that  the  Judg- 
ment of  the  court  can  act  upon.  Accordingly 
the  judgment  of  the  court  below  is  merely, 
an  opinion,  or  legal  advice,  as  to  the  respec- 
tive rights  or  interests  of  the  parties  in  the 
property.  Had  the  property  been  sold  by 
order  of  court  for  partition,  the  question  now 
asked  us  might  have  been  presented  upon  ap- 
peal from  the  Judgment  distributing  the  pro- 
ceeds, and  it  might  come  up  in  other  ways 
in  a  real  litigation.  But  as  now  presentea, 
it  is  simply  a  "moot"  point,  and  the  courl 
is  asked  to  give  its  c^inion  as  a  matter  of 
advice  or  legal  information.  The  court  is 
asked  to  pass  its  opinion  upon  an  abstract 
proposition  in  a  matter  in  which  it  cannot 
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adjudge  or  direct  that  the  parties  themselves 
or  the  o£3cer8  of  the  law  shall  take  any  ac- 
tion. This  la  not  a  matter  of  which  the 
courts  win  take  Jurisdiction.  McKethan  y. 
Ray,  71  N.  C  165;  Board  of  Education  y. 
Kenan,  112  N.  C.  569,  17  S.  E.  485.  It  Is 
the  function  of  counsel,  not  of  the  courts, 
to  advise  parties  as  to  their  rights  and  an- 
swer Interrogatories  as  to  the  law  as  herein 
propounded.  A  case  exactly  **on  all  fours" 
is  Heptinstall  v.  Newsome,  146  N.  C.  503,  60 
S.  E.  416,  In  which  Brown,  J.,  speaking  for 
a  unanimous  court,  says:  "The  advisory 
jarlsdlctlon  of  courts  of  equity  Is  primiarlly 
confined  to  trusts  and  trustees,  which  In- 
cludes executors,  as  far  as  their  rights,  pow- 
ers, and  duties  under  the  wUl  are  concern- 
ed." And  then,  after  dtlng  authorities,  sums 
,up:  "This  Is  not  an  action  brought  by  the 
plaintiff  against  some  person  claiming  an 
estate  or  Interest  In  the  tract  devised  to  him, 
but  Is  evidently  a  proceeding  brought  In  the 
Interest  of  the  several  devisees  of  parcels 
of  land  to  settle  and  determine  all  their  re- 
spective rights  arising  under  the  wUl  In 
presentl  and  in  future.  In  which  the  execu- 
tors, as  such,  have  no  Interest  The  appeal 
and  the  actions  are  dismissed." 

It  would  add  immensely  to  the  volume  of 
business  In  the  courts  if  any  two  or  more 
pfl^ties  could  at  will  propound  Interrogato- 
ries to  the  courts  as  to  matters  about  which 
they  are  In  doubt  "Submission  of  a  con- 
troversy without  action"  was  Intended  only 
to  dispense  with  summons  and  pleadings, 
where  there  Is  a  real  controversy  In  which 
the  court  can  render  Judgment  as  in  any  oth- 
er action.  It  was  not  Intended  to  devolve 
upon  the  courts  the  duty  of  answering  legal 
questions  without  any  Judgment  to  put  the 
opinion  into  effect  The  two  Interrogatories 
submitted  to  the  court  are  solely  as  to  what 
are  the  respective  interests  of  Mrs.  Camp- 
bell and  Mrs.  Cronly  in  the  land  whether 
each  owns  one-third  or  one-half  Interest 
therein,  and  present  only  a  moot  point  Es- 
pecially Is  this  so,  since  the  court  holds  that 
they  cannot  convey  it 

Courts  decide  legal  propositions,  not  as 
advisory  counsel,  but  only  when  necessary 
in  determining  the  relief  to  be  adjudged. 
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WILLIAMS  V.  NEWTON  et  al 

(Supreme  Court  of  South  Carolina.    April  0, 
1909.) 

1.  Acnoir   (I  60*)— Sbfasatiro  Causes  or 
Action— DiscBKnoN  of  Coubt. 

While  a  widow  cannot  take  both  dower  and 
a  distributive  share  of  her  husband's  estate, 
under  the  express  provisions  of  Civ.  Code  1902, 
§  2386^  she  cannot  be  put  to  her  election  until 
die  has  bad  full  opportunit/  to  be  advised  as 
to  what  her  interests  require  her  to  do,  and 
where  under  the  will,  if  valid,  there  would  be 
no  difltributiTe  share  which  she  could  elect  to 
take,  and  she  sued  to  set  aside  the  will,  she 


could  not  be  put  to  her  election  until  the  suit 
was  decided;  and,  having  set  up  causes  of  ac- 
tion both  for  dower  and  for  a  distributive  share, 
the  court,  upon  sustaining  a  demurrer  to  the 
complaint  as  setting  up  two  inconsistent  causes 
of  action,  acted  within  its  discretion  in  ordering 
the  causes  separated  and  doclceted  as  distinct 
actions,  under  Code  Civ.  Proc.  1902.  §  193, 
providing  that  upon  sustaining  such  a  demurrer 
the  court  may  in  ita  discretion  order  the  action 
divided,  etc. 

fEd.  Note.*--For  other  cases,  see  Action,  Cent 
Dig.  S  T03;    Dec.  Dig.  §  60.*] 

2.  Dismissal  and  Nonsuit  (}  47*)— Dismiss- 
ing One  of  Two  Causes  op  Action— Dis- 
CBETioN  OF  Coubt. 

Where  an  action  for  dower  was  improperly 
joined  with  an  action  to  set  aside  dec^nt's 
will,  since  the  action  for  dower  could  not  be 
tried  until  the  action  to  set  aside  the  will  was  ' 
decided,  when  plaintiff  would  be  required  to 
elect  whether  she  would  claim  a  distributive 
share  or  dower,  the  court  acted  witliin  its  dis- 
cretion in  refusing  to  dismiss  the  cause  of  ac- 
tion for  dower,  since  otherwise  limitation  might 
bar  the  claim  before  termination  of  the  liti« 
gation  over  the  will. 

[E^d.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  §  W ;   Deci  Dig.  S  47.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County;   R.  C  Watts,  Judge. 

Action  by  Mary  B.  WUliams  against  B. 
C.  Newton,  as  trustee  and  executor  of  Frank 
Williams,  and  others.  A  demurrer  to  the 
complaint  was  sustained,  and  the  causes  of 
action  set  up  therein  separated,  and  defend- 
ants appeal.    Affirmed. 

Newton  &  Owensv  for  appellants.  Livings* 
ton  &  Muller,  for  respondent 

WOODS,  J.  Mary  B.  Williams,  claiming 
to  be  the  widow  of  Frank  Williams,  deceas- 
ed, brought  this  action  against  the  executor 
of  his  will  and  Frank  Quick  and  William 
^VlUlams,  stating  In  her  complaint  two  caus- 
es of  action.  As  a  first  cause  of  action  she 
alleges  her  right  to  dower  as  the  widow  of 
Frank  Williams  In  certain  real  estate,  of 
which  he  was  seised  In  his  lifetime  and  dur- 
ing his  coyerture  with  her.  As  a  second 
cause  of  action  she  alleges  that  Frank  Wil- 
liams undertook  by  his  will  to  devise  all  of 
his  property  to  Charles  8.  McCall,  as  trus- 
tee for  the  use  of  the  defendant  Frank  Quick, 
a  bastard  child  of  the  testator,  with  contin- 
gent remainder  to  the  defendant  William 
Williams,  a  brother  of  the  testator.  The  re- 
lief asked  Is  <1)  that  the  will  be  adjudged 
null  and  vpid  as  to  the  plaintiff.  In  so  far 
as  it  purports  to  be  a  devise  and  bequest  of 
more  than  one-fourth  of  the  estate  of  testa- 
tor to  his  bastard  son,  and  that  the  pl^in- 
tlfTs  Interest  in  the  estate  be  set  apart  to 
her  in  severalty;  (2)  that  the  executor  ac- 
count for  the  personal  property  that  came 
Into  his  hands;  (3)  that  dower  be  set  off  to 
plaintiff  In  the  real  estate.  If  the  court  should 
refuse  to  aet  aside  the  will ;  (4)  that  the 
will  be  construed,  and  the  rights  of  the 
plaintiff  established;   and  (5)  for  such  other 
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and  further  relief  as  may  be  Jnst  The  de* 
fendanta  demurred  to  the  complaint  on  the 
ground  that  a  cause  of  action  for  dower  and 
a  cause  of  action  for  a  distributive'  share  of 
the  testator's  estate  could  not  be  united  in 
the  same  complaint  The  circuit  Judge  de- 
cided the  demurrer  in  this  language:  "It  is 
▼ery  doubtful  whether  or  not  the  two  caus- 
es of  action  set  up  in  this  cause  of  action 
are  inconsistent  (no  regard  being  had  to  the 
prayer  for  judgment,  which  ought  not  to  be 
considered  in  construing  the  pleading) ;  but, 
as  the  plaintiff's  counsel  seems  willing  that 
the  demurrer  may  take  the  course  provided 
by  section  1©3  of  the  Code  of  Civil  Proce- 
dure of  1002,  I  will  so  direct.  It  is  there- 
fore ordered  that  the  demurrer  is  sustained, 
and  it  is  further  ordered  that  the  two  caus- 
es of  action  set  up  in  the  complaint  be,  and 
the  same  are  hereby,  divided  into  two  sepa- 
rate and  distinct  actions  and  be  docketed  ac- 
cordingly." 

Section  193,  Code  Civ.  Proc,  provides  that, 
If  a  demurrer  be  sustained  for  the  reason 
that  several  causes  of  action  have  been  im- 
properly united,  "the  court  may  in  its  dis- 
cretion and  upon  such  terms  as  may  be  Just 
order  the  action  to  be  divided  into  as  many 
actions  as  may  be  necessary  to  the  proper 
determination  of  the  causes  therein  mention- 
ed." We  do  not  think  that  defendant's  ob- 
jections to  the  order  are  valid.  It  is  true 
that  the  plaintiff  cannot  take,  as  the  widow 
of  Frank  Williams,  both  dower  and  a  distrib- 
utive share  of  his  estate  (Civ.  Code  1902,  S 
238^;  but  it  is  also  true  that  she  cannot 
be  put  to  her  election  until  she  has  had  full 
opportunity  to  be  advised  as  to  the  condition 
of  the  property  and  her  legal  rights.  In 
Pinckney  v.  Pinckney,  2  Rich.  Eq.  241,  it 
was  held  that  the  widow  was  not  to  be  re- 
quired to  make  her  election  until  the  state  of 
the  property  had  been  ascertained  in  the  liti- 
gation then  pending.  In  Hall  v.  Hall,  2  Mc- 
Ctord's  Eq.  269,  Chancellor  De  Saussure  says 
the  widow  is  not  bound  to  make  her  election 
until  the  affairs  of  the  estate  are  so  far 
wound  up  as  to  enable  her  to  have  a  dear 
perception  of  what  her  interests  require  her 
to  do.  Here  the  testator  undertook  to  dis- 
pose of  all  his  property  by  will,  and  if  the 
will  be  valid,  then  there  would  be  no  distribu- 
tive share  which  the  plaintiff  could  elect  to 
take.  The  knowledge  of  the  condition  of  the 
estate,  necessary  to  enable  the  plaintiff  to 
have  a  clear  perception  of  the  election  that 
her  interest  requires,  cannot  be  obtained  until 
the  court  determines  wliether  or  not  the  will 
is  valid.  Hence  until  that  adjudication  the 
plaintiff  cannot  be  put  to  her  election. 

The  court  did  not  abuse  its  discretion  in 
refusing  to  dismiss  the  cause  of  action  for 
dower,  because,  if  the  action  for  dower  be 
dismissed,  the  statute  of  limitations  might 
bar  the  dalm  of  dower  before  the  litigation 


as  to  the  will  should  end.  The  plaintiff  is 
entitled  to  maintain  her  cause  of  action  to 
set  aside  the  will  and  for  dower  at  the  same 
time,  but  the  cause  of  action  for  dower  can 
not  be  tried  until  the  action  to  set  aside  the 
will  is  decided.  After  that  decision  the  plain- 
tiff must  elect  whether  she  will  claim  a  dis- 
tributive share  of  the  estate  of  Frank  Wil- 
liams, or  prosecute  her  action  for  dower. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


(85  S.  C.  687> 
THOMAS  V.  ATLANTIC  COAST  LINE  IL 
CO. 

(Supreme  Court  of  South  Carolina.    April  9, 
1909.) 

Cabbiebs  ($  52*)— Shipment  of  Goods— Bilx»  . 

OF  Lading— Conclusiveness. 

The  recitals  in  a  bill  of  lading,  Issued  by 
a  carrier  on  the  actual  receipt  of  goods,  that 
a  specified  number  of  packages  were  delivered 
for  carriage  are  conclusive  on  the  carrier,  as 
between  it  and  the  consignee  or  transferee  of  the 
bill  of  lading,  who  has  mcurred  loss  or  liability 
in  reliance  on  the  correctness  of  such  recitals. 

[Bd.  Note.— For  other  cases,  see  €arriezB» 
Cent  Dig.  SS  132-157;   Dec  Dig.  S  52.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  Geo.  B.  Prince,  Judge. 

Action  by  Frank  B.  Thomas  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  Judgment  for  plaintift,  defendant  appeals. 
Affirmed. 

P.  A.  Wlllcoz  and  Mark  Reynolds,  for  ap- 
pellant   L.  D.  Jennings,  for  res];>ondent 

JONBS,  J.  In  this  case  the  circuit  court 
affirmed  the  Judgment  of  a  magistrate  court 
awarding  to  plaintiff  $27,  the  value  of  1  ton 
of  cotton  seed  meal  alleged  to  have  been  lost 
out  of  a  shipment  of  30  tons  of  cotton  seed 
meal  over  defendant's  line,  the  Judgment  also 
including  $50  penalty,  under  an  act  of  Febru- 
ary, 1903,  for  not  adljusting  and  paying  the 
claim  within  the  time  required  by  law.  On 
January  10,  1907,  at  Columbia,  S.  C,  the  de- 
fendant Issued  to  the  South  Carolina  Cotton 
Oil  Company  its  bill  of  lading,  reciting  that 
it  had  received  from  the  South  Carolina  Cot- 
ton Oil  Company  000  sacks  of  meal  in  ap- 
parent good  order,  to  be  delivered  in  like  good 
order  to  plaintlif,  at  Wedgefleld,  S.  C.  The 
defendant  received  the  car  containing  the 
shipment  from  the  shipper  at  Columbia  under 
the  shipper's  seal,  and  without  counting  the 
sacks.  The  car  reached  Wedgefleld  on  Jan- 
uary 12,  1907,  and  on  Monday,  the  14th,  was 
turned  over  to  the  plaintiff,  after  the  defend- 
ant's agent  at  Wedgefleld  had  broken  the  seal 
and  delivered  10  sacks  to  one  whom  he  believ- 
ed was  authorized  to  receive  it  by  the  con- 
signee. The  consignee  testifled  that  he  had 
not  authorized  the  delivery  to  such  person. 
When  the  consignee  took  charge  of  the  car, 
according  to  the  evidence  submitted  in  his  be- 
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half,  there  were  only  669  sacks  of  cotton  seed 
meal  therein,  which,  with  the  10  sacks  de- 
livered by  defendant's  agent,  made  579  sacks, 
or  21  sacks  less  than  the  amount  called  tor 
In  the  bUl  of  lading.  Plaintiff  filed  a  dalm 
with  defendant  for  20  sacks  shortage, 
amounting  to  $27,  and,  defendant  falling  to 
pay  within  40  days,  plaintiff  brought  suit  for 
recovery  of  that  sum  and  the  penalty. 

The  magistrate  charged  the  Jury  that,  'His 
between  the  common  carrier  and  the  shipper, 
the  bill  of  lading  is  not  conclusive  as  to  the 
quantity  of  goods  received,  and  parol  testi- 
mony may  be  introduced  to  show  that  a  less 
quantity  has  been  received,  but  it  cannot  pre- 
vent the  party  who  is  to  receive  the  goods 
from  recovering  what  he  loses  from  the  com- 
mon carrier,"  and  declined  to  charge  that 
the  bill  of  lading  was  merely  prima  fade 
evidence  as  to  the  quantity  of  goods  received ; 
the  issue  being  between  the  consignee  for  val- 
ue and  the  carrier.  When  the  Jury  came  back 
for  further  instructions,  the  magistrate,  in 
answer  to  an  inquiry  from  the  Jury,  instruct- 
ed them:  **If  the  plaintiff,  Thomas,  proves 
that  he  lost  the  meal,  then  I  charge  you  that 
the  railroad  company  is  responsible  for  the 
loes.**  In  view  of  the  frank  admission  of 
counsel  and  the  circumstances  this  last  lan- 
guage of  the  magistrate  is  to  be  construed  as 
meaning  only  to  make  the  defendant  respon- 
sible for  the  shortage  between  the  quantity 
named  in  the  bUl  of  lading  and  the  quantity 
delivered  to  the  consignee. 

The  real  question  raised  by  the  exceptions 
Is  whether  a  bill  of  lading.  Issued  by  a  car- 
rier to  the  shipper,  and  transferred  to  the 
consignee  for  value,  is  as  between  the  con- 
signee and  the  carrier  conduslve  evidence  as 
to  the  receipt  by  the  carrier  of  the  quantity 
of  goods  therein  mentioned,  or  is  it  only  pri- 
ma fade  evidence  thereof?  A  bill  of  lading 
l8  regarded  as  having  a  twofold  character- 
as  a  receipt  for  goods  delivered,  and  as  a  con- 
tract for  their  shipment  In  so  far  as  It  may 
be  treated  as  a  mere  receipt  it  is  generally 
held  that  as  between  the  original  parties  it 
is  not  conduslve,  but  is  only  prima  fade  evi- 
dence of  the  truth  of  its  recitals,  and  may 
be  varied  or  contradicted  by  paroL  Wheth- 
er as  between  the  carrier  and  the  consignee 
or  transferee,  not  original  parties  thereto, 
the  redtal  as  to  the  receipt  of  goods  is  con- 
duslve is  a  matter  of  considerable  controver- 
sy. There  is  much  authority  in  other  Juris- 
dictions for  the  view  that,  when  no  goods 
have  in  fact  been  delivered  for  shipment,  a 
bill  of  lading  issued  by  the  carrier's  station 
agent  is  not  conduslve  evidence  of  the  receipt 
of  the  goods,  even  In  the  hands  of  a  bona 
fide  consignee  or  purchaser  for  value,  wheth- 
er the  bill  of  lading  was  issued  by  mistake  or 
collnsively  with  the  shipper.  Such  seems  to 
he  the  law  tn  England  (Qrant  v.  Norway,  70 
B.  O.  L.  666),  and  is  the  rule  of  the  Supreme 
Goart  of  the  United  States  (Pollard  v.  Vin- 
ton, 106  U.  &  7,  26  L.  Bd.  998;  Frledlander  I 


V.  Texas,  etc..  R.  R.  Co.,  130  U.  S.  416,  9 
Sup.  Gt  670,  82  L.  Ed.  991).  This  doctrine 
is  adopted  in  several  states.  Fellows  v. 
Steamer  Powell,  16  La.  Ann.  316,  79  Am.  Dec. 
681;  B.  &  O.  R.  R.  €k>.  v.  Wilkens,  44  Md. 
11,  22  Am.  Rep.  26;  WlUiams,  Black  &  Co. 
V.  Wilmington,  etc.,  R.  R.  CJo.,  93  N.  C.  42, 
68  Am.  Rep.  450;  National  Bank  of  Com- 
merce V.  Chicago,  etc.,  R.  R,  Co.,  44  Minn. 
224,  46  N.  W.  342,  660,  9  L.  R.  A.  263,  20 
Am.  St  Rep.  606.  The  reasons  for  this  view 
rest  mainly  on  the  ground  that  it  is  not  with- 
in the  real  or  apparent  authority  of  the  car- 
rier's agent  to  issue  a  bill  of  lading  for  goods 
not  received,  and  that,  a  bill  of  lading  not  be- 
ing itsdf  negotiable,  the  holder  can  take  no 
better  right  nor  higher  equity  thereunder 
than  the  consignor  or  shipper. 

The  contrary  view  is  taken  in  other  states 
with  strong  show  of  reason.  Bank  of  Bata- 
via  V.  New  York,  etc.,  R.  R.  Co.,  106  N.  T. 
196,  12  N.  B.  438,  60  Am.  Rep.  440;  fiioux 
City  k  Padflc  R.  R.  Co.  v.  First  National 
Bank  of  Fremont,  10  Neb.  556,  7  N.  W.  811, 
35  Am.  Rep.  488;  Brooke  v.  New  York,  etc^ 
R.  R.  Co.,  108  Pa.  529,  1  Atl.  206,  56  Am. 
Rep.  285,  reported  in  note  to  53  Am.  Rep. 
453;  American  National  Bank  v.  Georgia  R. 
R.  Co.,  96  Qa.  665,  23  S.  B.  898,  61  Am.  St 
Rep.  156.  The  reasons  for  this  view  are 
mainly  that  the  question  is  not  one  of  nego- 
tiability of  the  instrument,  but  one  of  estop- 
pel in  pais;  that  the  carrier  has  clothed  the 
agent  with  apparent  authority  to  issue  a  bill 
of  lading;  that,  the  agent  having  done  so 
with  full  knowledge  or  full  opportunity  to 
know  what,  if  any,  goods  are  tendered  for 
shipment,  the  principal  should  be  estopped  to 
deny  the  truth  of  the  recitals  as  to  goods  cov- 
ered thereby ;  that  It  is  better  to  cast  the  loss 
upon  the  carrier  whose  agent  made  the  false 
representation  than  upon  an  innocent  holder 
of  the  bill  of  lading  who  relied  upon  the  rep- 
resentation; that  while  not  strictly  negoti- 
able, a  bill  of  lading  is  quasi  negotiable,  sym- 
bolizing the  property  described  therein,  and 
that  title  thereto  passes  by  its  transfer  or 
delivery;  and  that  it  is  in  the  highest  de- 
gree important  to  the  large  commerce  known 
by  the  carrier  to  be  built  upon  the  transfer 
of  bills  of  lading  that  there  should  be  confi- 
dence in  their  recitals. 

Whatever  may  be  the  true  view  as  to  the 
effect  of  a  bill  of  lading  when  no  goods  were 
delivered  to  the  carrier,  we  think  that  in  a 
case  like  this,  when  goods  were  delivered,  and 
the  question  is  one  merely  of  shortage  in 
the  number  of  packages  in  an  admitted  ship- 
ment, the  representation  of  the  defendant's 
bill  of  lading  that  a  specific  number  of  pack- 
ages was  received  without  any  qualification 
is  conduslve  upon  the  carrier,  as  between 
the  carrier  and  the  consignee  or  transferee 
of  the  bill  of  lading  who  has  incurred  loss  or 
liability  in  rdiance  upon  the  correctness  of 
the  representation.  It  cannot  be  said  thst 
the  issuance  of  the  bill  of  lading  was  not 
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within  tlie  scope  of  tbe  authority  of  defend* 
anf  8  agent  In  was  the  duty  of  defendant's 
agent  to  check  the  nnmber  of  separate  pack- 
ages received  for  shipment ;  and,  if  the  agent 
chose  to  accept  the  shipper's  count  as  his 
own,  the  loss  should  fall  upon  the  carrier 
who  gave  the  agent  authority  to  issue  the 
bill  of  lading  rather  than  upon  the  Innocent 
consignee  or  transferee  who  relied  upon  the 
recitals  therein.  Note  to  Chandler  v.  Sprague. 
88  Am.  Dec.  414.  This  latter  view  is  sup- 
ported  by  our  own  cases.  In  Benjamin  v. 
Sinclair,  l  Bailey,  174,  the  court  held,  in  an 
action  by  the  master  of  a  vessel  against  a 
consignee  for  freight,  that  the  recital  in  a 
bill  of  lading  that  the  goods  were  shipped  "in 
good  order  and  well  conditioned"  could  not 
be  contradicted  by  testimony  showing  that 
externally  the  goods  were  not  In  good  order ; 
there  being  no  evidence  of  fraud  or  imposi- 
tion. The  representation  as  to  the  external 
condition  of  the  goods  shipped  is  not  in  prin- 
ciple different  from  a  representation  as  to  the 
number  of  packages  shipped.  In  Sanford 
V.  Railway,  79  S.  O.  023,  61  S.  B.  74,  a  case 
involving  a  claim  for  statutory  penalty  of 
$5  per  day  for  delay  in  shipment,  the  court 
held  that,  wlien  a  carrier  Issues  a  bill  of  lad- 
ing for  a  car  of  freight,  it  cannot  be  heard 
to  say  that  it  did  not  have  possession  of  the 
car  at  the  time  of  issuing  the  bill  of  lading, 
although  it  alleged  that  the  car  was  not  re- 
ceived by  it  until  about  20  days  after  the 
date  of  the  bill  of  lading. 

The  exceptions  are  overruled,  and  the  judg- 
ment of  the  circuit  court  is  afOrmed. 


iMt  their  verdict  on  the  pieMunption  alone,  but 
must  rest  their  verdict  on  the  preponderunce  of 
the  entire  evidence. 

[E3d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1575 ;   Dec.  Dig.  fi  441.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  John  W.  Griffith  and  another, 
copartners,  under  the  Arm  name  of  "J.  W. 
Griffith  A  Bro.,"  against  the  Atlantic  Coast 
Line  Railroad  Company.  From  a  judgment 
for  defendant  plaintiffs  appeal.    Affirmed. 

St  Jullen  Grlmke  and  Legare,  Holman  &, 
Baker,  for  appellants.  T.  M.  Mordecai,  for 
respondent 

WOODS,  J.  The  plaintiffs,  who  were  con- 
tractors engaged  In  the  construction  of  the 
Charleston  &  Summervllle  Railroad,  used  in 
their  work  34  mules,  which  at  night  were 
kept  in  one  inclosure.  On  the  night  of  April 
24,  1906,  the  mules  broke  one  of  the  bars  of 
the  Inclosure,  and  4  of  them  strayed  on  de- 
fendant's railroad  track,  where  they  were 
killed  between  5  and  6  o'clock  in  thci  morn- 
ing by  a  passenger  train.  This  action  was 
brought  to  recover  damages  for  the  loss. 
The  defenses  set  up  were:  First  that  de- 
fendant's agents  in  charge  of  the  train  ex- 
ercised due  care  in  the  running  of  it  but 
a  dense  fog  made  it  imi>osslble  for  them  to 
see  the  mules,  and  that  the  accident  was  un- 
avoidable on  their  part;  and«  second,  that 
the  loss  of  the  mules  was  the  result  of  plain- 
tiffs' contributory  negligence  in  keeping  the 
mules  in  a  small  and  insecure  inclosure.  On 
the  trial  of  the  issues  thus  made,  the  Jury 
found  a  verdict  for  the  defendant  The 
plaintiffs  appeal,  assigning  several  errors  in 
the  charge  to  the  jury. 

There  is  no  foundation  for  the  exception 
alleging  error  on  the  part  of  the  circuit 
judge  in  assuming  that  the  train  was  run- 
ning in  a  fog.  The  charge  on  this  subject 
went  no  further  than  a  statement  that  the 
General  Assembly  had  not  laid  down  by  stat- 
ute a  rule  as  to  any  rate  of  speed  or  oth- 
er precautions  that  a  railroad  company 
should  take  to  avoid  accidents  while  in  a 
fog,  and  tliat  the  jury  must  decide  what 
would  be  due  care  in  running  a  train  under 
all  the  conditions,  such  as  the  presence  of 
darkness  or  fog.  The  charge  on  this  subject 
was  rather  favorable  to  the  plaintiff  than 
otherwise,  for  it  emphasised  the  necessity  of 
caution  by  the  defendant  of  running  in  dark- 
ness or  fog. 

The  second  exception  alleges  error  in  the 
instruction:  **That  where  the  stock  law  Is 
in  force  the  defendant  is  not  required  to  use 
the  same  care  and  caution  as  in  localities 
where  snch  law  is  not  in  force."  The  law 
which  requires  the  fencing  <^  live  stodE  was 
In  force  at  the  place  where  the  mules  were 
killed.    In  Harley  v.  Butawville  R.  R.  CKk, 

•For  other  ctMo  Me  lamo  topic  and  ■•ctloa  NUMBBR  ta  Doo.  A  Am.  Dlsi.  1907  to  date,  A  Roporior  Ittd«zM 


(82  8.  a  SBD 
GRIFFITH  et  bI  v.  ATLANTIC  COAST 
LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.    April  9, 
1909.) 

1.  Railboads  (I  447*)— Knxiwo  Stock— Lia- 
BTLrrr. 

In  an  action  against  a  railroad  company 
for  killing  stock  on  the  track  during  a  dense 
fog,  an  instrnction  that  the  Jury  must  decide 
what  was  due  care  in  mnning  a  train  under  the 
conditions,  including  the  presence  of  a  dense 
fog,  emphasized  the  necessity  of  caution  in  run- 
ning trains  in  dense  fog,  and  was  not  prejudicial 
to  plaintiff. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1M2;   Dea  Dig.  S  447.»] 

2.  Railboads  (|  406*)— Killiwo  Stock— Lia- 

BHilTT. 

Where  the  stock  law  Is  in  force,  a  railroad 
is  not  required  to  use  the  same  care  and  cau- 
tion as  in  localities  where  such  law  is  not  in 
force. 

[Bd.  Note.— For  other  eases,  see  Railroads, 
Gent.  Dig.  If  1400,  1401;   Dec.  Dig.  S  406.«1 

8w  Railroads  (|  441*)— Killing  Stock— Ac- 
tions—Pbesumptions—Bubden  OF  Pboof. 
That  a  railroad  company  killed  stock  on 
the  track  raises  a  presumption  of  negligence 
against  the  company,  and  where  it,  denying  neg- 
ligence and  assuming  the  burden  of  proving  due 
care,  offers  evidence  overcoming  the  burden  plac- 
ed on  it  by  the  presumption,  the  Jury  cannot 
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81  8.  O.  ISl,  9  S.  B.  782,  where  tbe  same  con* 
dltk>ii8  existed,  fbe  court  held  the  defendant 
was  entitled  to  have  an  Instrnction  In  the 
precise  words  here  used  by  the  drcnlt  Judge. 
The  case  is  reaffirmed,  rather  than  overruled, 
by  the  subsequent  case  of  Davis  v.  F.  C  & 
P.  IL  R.  Ca,  47  S.  O.  390,  25  S.  E.  224. 

The  last  two  exceptions  complain  of  the 
following  instruction :  ''The  jury  to  instruct 
ed  that,  notwithstanding  the  presumption  of 
negligence  which  arises  from  the  fact  that 
Che  stock  has  been  killed  by  the  railroad  com- 
pany, where  all  the  facts  are  in  evidence,  In- 
cluding the  fact  that  the  stock  law  was  in 
force  at  the  place  in  question,  they  must 
find  a  verdict  from  the  preponderance  of  the 
evidence  as  a  whole,  and  cannot  find  a  ver- 
dict against  the  defendant  simply  because  of 
the  presumption  of  negligence."  The  defend- 
ant contends  that  by  this  Instruction  the  ju- 
ry were  misled  as  to  which  party  had  the 
burden  of  proof,  and  might  have  Inferred 
from  It  that  the  burden  of  proof  rested  on 
the  plaintiffs.  In  opening  this  charge  the  cir- 
cuit Judge  had  said:  '*Now  the  law  is,  as 
yon  have  heard  stated  here,  that  when  a  man 
proves  that  he  owns  live  stock,  and  that  It 
was  killed  upon  the  track  of  a  railroad  com- 
pany, the  law  raises  the  presumption  of  neg- 
ligence as  against  the  railroad  company,  and 
Bays  that,  nothing  further  appearing  than 
that,  and  there  Is  no  showing  to  the  contrary, 
no  explanation  on  the  part  of  the  railroad 
company,  then  the  man  Is  entitled  to  recov- 
ery, but  the  law  goes  on  and  says  that  where 
tbe  railroad  company  comes  in  and  denies 
tliat  there  was  any  negligence  on  Its  part  and 
explains  the  killing  and  overcomes  the  bur^ 
den  of  negligence  thrown  upon  it,  .explains 
it  satisfactorily  to  the  Jury  that  the  killing 
was  unavoidable,  and  was  caused  through 
no  negligence  on  their  part,  then  the  pre- 
sumption is  removed,  and  the  party  cannot 
recover  because,  as  you  see,  his  right  to 
recovery  is  based  upon  the  negligence  of  the 
railroad  company,  and  If  it  Is  shown  that 
there  has  been  no  negligence  on  the  part  of 
the  railroad  company,  he  cannot  recover.** 
When  these  instructions  are  considered  to- 
gether, the  meaning  seems  obvious  that  the 
fact  of  killing  live  stock  on  the  track  raises 
SL  presumption  of  negligence  against  a  rail- 
road comimny;  but  when  the  railroad  com- 
pany, denying  negligence,  and  assuming  the 
burden  of  proving  due  care,  offers  evidence 
which  tends  to  overcome  the  burden  placied 
on  it  by  the  presumption  of  negligence,  then 
tb^  jury  cannot  rest  their  verdict  on  the  pre- 
sumption alone,  but  must  consider  not  only 
the  presumption,  but  all  the  evidence  on  the 
subject,  and  rest  their  verdict  on  the  pre- 
ponderance of  the  entire  evidence.  This  was 
nothing  more  than  an  instruction  that  the 
presumption  from  the  fact  of  killling  live 
stodc  by  a  railroad  train  is  not  controlling 


and  conclusive  against  the  railroad  company, 
where  it  offers  evidence  tending  to  overcome 
the  presumption.  That  this  is  a  correct  state- 
ment of  the  law  will  not  be  doubted,  and  we 
think  the  Jury  could  not  have  understood  the 
charge  to  mean  anything  else. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(82  8.  C.  238) 

HASTEN  et  al.  v.  SOUTHERN  RY.  CX>. 

(Supreme  Oourt  of  South  Carolina.    April  9, 
1909.) 

1.  JuernoES  or  thk  Peace  (§  92*)— Pbocbdube 
IN  Civil  Cases— Plsadingh-Time  fob  Fil- 
ing Answeb. 

In  an  actioD  in  a  magistrate's  court  to  re- 
coTer  $3  and  Interest  and  a  penalty  of  $50,  the 
only  paper  served  on  defendant  v^as  one  signed 
by  tlie  magistrate  and  issued  "to  any  lawful 
constable,*'  stating  plaintiffs'  cause  of  action 
generally  and  requiring  the  constable  to  summon 
the  defendant  to  appear  at  the  magistrate's  of- 
fice on  a  date  specified.  Defendant  appeared  on 
the  return  day  and  moved  that  the  complaint 
be  made  more  specific,  which  motion  was  over- 
ruled on  the  ground  that  only  a  summons  had 
been  served  on  defendant  and  that  the  complaint 
was  not  filed.  Immediately  thereafter  plain- 
tiffs' counsel  filed  a  complaint,  and  defendant 
announced  itself  ready  for  trial  under  the  orig- 
inal complaint,  but  that,  if  plaintiffs  demanded 
trial  under  the  new  complaint,  defendant  asked 
for  the  statutory  period  of  20days  before  going 
to  trial,  whidi  motion  was  overruled.  Held, 
that  the  magistrate,  having  decided  that  the 
original  paper  was  not  a  complaint  and  over- 
ruled defendant's  motion  to  make  it  more  defi- 
nite, should  have  granted  defendant  ^0  days 
before  going  to  trial  after  filing  the  complaint, 
under  Code  Civ.  Proc.  1902,  fi  b8,  subd.  16.  pro- 
viding that  "when  25  or  more  dollars  is  de- 
manded the  complaint  shall  be  served  on  the 
defendant  not  less  than  20  days." 

[Ed.  Note.— For  other  cases,  see  Jtstices  of 
the  Peace,  Dec.  Dig.  |  92.*] 

2.  Justices  o»  the  Peace  (8  79*>— Pbocedtjbe 
IN  Civil  Cases— Necessitt  of  Summoivs. 

There  is  nowhere  in  the  Code  of  Civil  Pro- 
cedure of  1902  an  express  requirement  for  a 
summons  in  a  civil  action  In  a  magistrate's 
court,  except  in  section  71,  which  refers  ex- 
clusively to  actions  of  claim  and  delivery ;  sec- 
tion 148,  requiring  civil  actions  in  courts  of 
record  to  be  commenced  by  service  of  a  sum- 
mons, not  applying  to  actions  in  a  magistrate's 
court,  as  it  is  not  a  court  of  record. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  S  79.*J 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;  B,  a  Watts,  Judge. 

Action  by  J.  W.  Hasten  and  J.  C.  Hallams 
against  the  Soutbem  Railway  Company. 
Plaintiffs  had  Judgment  before  a  Justice  of 
the  peace,  and  defendant  appealed  to  the 
circuit  court,  where  a  new  trial  was  ordered, 
and  plaintiffs  appeal.    Affirmed. 

Lewis  &  Hollis,  for  appellants.  Spencers 
&  Dunlap,  for  respondent 

WOODS,  J.  The  above  title  is  the  same  In 
15  different  suits  instituted  in  a  magistrates 
court  for  the  recovery  of  damages  for  fumi- 
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tare  loot  and  Injured  In  the  course  of  trans- 
portation and  a  statutory  penalty  of  $50. 
The  plalntlif  recovered  Judgments  In  the 
magistrate's  court  on  each  of  the  claims,  ag- 
gregating in  all  $75.15,  and  for  the  statutory 
penalty  in  each  case,  aggregating  in  all  $750. 
On  appeal  the  circuit  court  set  aside  the  Judg- 
ments of  the  magistrate  and  ordered  new 
trials.  The  legal  questions  in  all  the  cases 
are  the  same,  and  one  case  will  be  discussed 
as  decisive  of  all. 

In  the  case  to  be  considered,  the  action 
was  commenced  by  the  service  on  March  0, 
1908,  of  a  paper  of  which  the  following  is  a 
copy:  "By  T.  C.  Beckham,  Esquire,  Magis- 
trate—To Any  Lawful  Ck>nstable :  Complaint 
having  been  made  to  me  by  J.  W.  Hasten  and 
J.  a  Hallams,  partners  in  trade  doing  busi- 
ness at  Rock  Hill,  S.  O.,  under  the  firm  name 
of  Hasten  Furniture  Company,  against  South- 
em  Railway  Company,  a  common  carrier  of 
freight  and  passengers  in  and  through  the 
county  of  York,  and  a  corporation  duly  creat- 
ed by  law  for  said  purpose,  that  the  said 
defendant  is  Indebted  to  plaintUfs  in  the  sum 
of  $3.00,  with  interest  from  October  24,  1907, 
besides  the  sum  of  $50  penalty  arising  out 
of  the  following  facts,  to  wit :  That  the  de- 
fendant negligently  broke  and  damaged  and 
lost  part  of  a  certain  lot  of  furniture  while 
in  transit  from  Nashville,  Tenn.,  to  Bock 
Hill,  8.  CL,  to  plaintiffs'  damage  In  the  sum 
of  $3.00.  That  said  plaintiffs  duly  filed  a 
claim  for  said  amount  with  the  agent  of  de- 
fendant at  destination  on  October  24,  1907. 
That  said  defendant  has  failed  and  neglect- 
ed to  adjust  and  pay  said  loss  and  damage  to 
this  date — ^you  are  therefore  required  to  sum- 
mon the  said  defendant  to  be  and  appear  be- 
fore me  at  my  office  at  Bock  Hill,  S.  d,  at 
twelve  o'clock  m.  on  the  31st  day  of  March, 
1906,  to  answer  said  complaint,  or  Judgment 
will  be  given  against  said  defendant  by  de- 
fault Witness  my  hand  and  seal  this  March 
5,  A.  D.  190&  T.  C.  Beckham,  Magistrate. 
[Seal.]**  When  the  case  was  called  for  trial 
on  the  return  day,  March  81,  1906»  defend- 
ant's counsel  moved  before  the  magistrate 
'^that  the  complaint  as  served  on  the  defend' 
ant  on  the  6th  of  Marcli,  1908,  be  made  more 
definite  and  certain,  in  that  it  alleges  that 
the  defendant  company  negligently  broke  and 
damaged  and  lost  part  of  a  certain  lot  oi 
furniture,'  etc.,  and  ask  that  the  court  re- 
quire the  plaintifts  to  allege  the  articles  brok- 
en, damaged,  and  lost."  The  motion  was  re- 
fused without  consideration  of  its  merits; 
the  magistrate  giving  his  reason  in  these 
words:  "It  appearing  to  the  court  that  only 
a  summons  has  been  served  on  the  defendant, 
and  that  the  complaint  is  not  yet  filed,  de- 
fendant's motion  is  premature  and  is  over- 
ruled." As  soon  as  the  motion  was  refused, 
plaintiflls'  counsel  filed  with  the  magistrate 
a  complaint,  setting  out  in  detail  the  deliv- 
ery at  Nashville,  Tenn.,  to  the  defendant  rail- 
road company  of  a  lot  of  heaters  to  be  car- 


ried to  the  plaintiflls  at  Bock  HiU,  S.  C,  the 
breaking  off  of  the  legs  of  two  of  the  heaters 
in  transit,  to  the  damage  of  the  plaintiffs, 
$3,  the  filing  of  the  claim  with  the  defend- 
ant's agent  at  Bock  Hill,  and  the  refusal  of 
the  defendant  to  pay  and  adjust  the  chiim 
within  90  days,  and  the  liability  of  the  de- 
fendant for  the  statutory  penalty  of  $50. 
The  record  contains  this  statement  of  the 
proceedings  which  followed:  ''Thereupon  the 
defendant,  through  counsel,  made  the  fol- 
lowing statement  and  motion  In  each  of  the 
15  cases:  Defendant  appears  and  is  ready 
for  trial  under  complaint  of  March  6,  1908, 
but  if  plaintiffs  demand  trial  under  new  com- 
plaint we  ask  the  statutory  period  of  20  days 
under  section  88,  subd.  16,  Code  Civ.  Proc. 
190^  This  motion  was  denied  by  the  magis- 
trate for  the  following  reasons:  The  magis- 
trate holds  that  only  a  summons  has  been 
served  on  defendant,  and  their  complaint 
(plaintiffs')  is  now  reduced  to  writing  on  day 
of  trial.  The  motion  is  therefore  overruled. 
Counsel  for  defendant,  having  stated  that 
they  appeared  for  the  purpose  of  making  the 
foregoing  motions,  and  for  no  other  purpose* 
then  withdrew  from  the  hearing  of  the  cas- 
es, which  proceeded  to  trial  upon  the  com- 
plaints hereinbefore  referred  to  and  then  fil- 
ed for  the  first  time,  and  resulted  in  Judg- 
ment being  rendered  for  the  plaintiffs  in  all 
15  cases  for  the  amounts  asked  for,  with 
interest  and  costs." 

The  concrete  question  presented  by  the  ex- 
ceptions is  whether  the  defendant  was  enti- 
tled as  a  matter  of  right  to  20  days  within 
which  to  answer  the  complaint  filed  on  March 
31, 1908.  The  magistrate  distinctly  held  that 
the  paper  served  on  March  6,  1908,  was  not 
a  complaint,  but  merely  a  summons,  and  on 
that  ground  refused  to  require  the  plaintiff 
to  make  it  more  definite  and  certain  as  a 
complaint  This  holding  of  the  magistrate 
was  binding  on  all  parties  to  the  cause  until 
reversed  by  an  appellate  tribunal.  The  de- 
fendant could  not  Justly  be  held  bound  by 
the  adjudication  that  the  first  paper  was  only 
a  summons  and  not  a  complaint,  and  have  his 
motion  to  make  it  more  definite  and  certain 
refused  on  that  ground  without  consideration 
of  its  merits;  and  at  the  same  time  be  re- 
quired to  answer  it  within  20  days  of  its 
service,  as  if  it  were  a  complaint  Under  the 
holding  of  the  magistrate,  the  only  complaint 
before  the  court  was  a  paper  filed  on  March 
31,  1908.  Subdivision  16  of  section  88  of 
Code  of  Civil  Procedure  provides:  "When 
twenty-five  or  more  dollars  is  demanded  the 
complaint  shall  be  served  on  the  defendant 
not  less  than  twenty  days."  It  follows  that 
the  defendant  was  entitled  to  the  20  days 
from  March  81,  1908,  demanded  by  Its  coun- 
sel, within  which  to  answer  the  complaint 
filed  on  that  day. 

The  error  of  the  magistrate  was  no  doubt 
due  to  the  obscurity  of  title  5,  part  1,  of  the 
Code  of  Civil  Procedure^  relating  to  courts 
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of  magistrates  with  recq;>ect  to  the  sumxiaQS 
and  complaint  in  these  courts.  While  there 
Ifl  an  implication  in  subdivision  8  of  section 
88  and  in  section  156  of  Code  of  Procedure 
that  all  actions  must  be  commenced  in  a  mag- 
istrate's court  by  the  issuance  of  a  summons, 
yet  there  is  nowhere  in  the  Ck>de  of  Proce- 
dure an  express  requirement  for  a  summons, 
ezc^t  in  section  71,  which  refers  exclusively 
to  actions  of  claim  and  delivery;  and  the 
distinctions  between  a  summons  and  a  com- 
plaint in  a  magistrate's  court  is  not  well 
marked.  It  is  true  that  section  148,  tit  5,  pt 
2,  of  the  Oode  of  Procedure  requires  tliat 
dvll  actions  in  the  courts  of  record  of  this 
state  shall  be  commenced  by  service  of  a 
summons;  but  the  provision  is  limited  to 
courts  of  record,  and  the  magistrate  court 
has  been  held  not  to  be  a  court  of  record. 
State  V.  Weeks»  14  8.  0.  400. 

The  Judgment  of  tills  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(82  8.  0.  4BS) 

JONES  et  al.  ▼.  McCRBARY  LAND  k  IN- 
VESTMBNT  CO.  et  al. 

(Supreme  Court  of  South  Carolina.    April  14, 
1909.) 

1.  Pleading  (|  809*)— Cauobs  or  Aonoir— 

fi<!LBCnOK.  ^ 

Under  Code  6iv.  Proc.  1902,  |  186a,  pro- 
viding that  a  plaintiff  shall  not  be  required  to 
state  separately  two  or  more  wrongs  relied  on, 
or  to  elect  on  which  he  will  proceed,  but  he 
shall  be  entitled  to  submit  his  whole  case  to 
tiie  ^ry,  a  complaint,  in  an  action  by  a  tenant 
against  liis  landlord  for  unlawful  distress  for 
rent,  beeause  no  rent  was  due,  and  because  the 
distress  was  excessive,  shows  a  single  act,  giv- 
ing rise  to  different  elements  of  damages,  and 
it  Is  error  to  require  him  to  elect  on  which  cause 
he  will  proceed. 

[Ed«  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  1199;   Dec.  Dig.  S  869.*] 

2.  LAN DLOBU  ANU  TENANT  rt  274*)— WBONO- 

Fui.  Distress  fob  Rent— Dakaoss  —  "All 

Dahages." 

Civ.  Code  1902,  |  2434,  providing  that  a 
landlord  making  excessive  distress  shall  be  lia- 
ble for  *'all  damages"  snetained  by  the  tenant, 
authorizes  the  recovery  of  punitive  and  com- 
pensatory damages  for  an  execesiive  distress. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  1163;   Dec  Dig.  |  274.*] 

Appeal  from  Common  Pleas  Circuit  Court, 
of  Bichland  County. 

Action  by  Clara  Jones  and  husband  against 
the  Mccreary  Land  &  Investment  Company 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiifs  appeal    Reversed. 

P.  A  McMaster  and  D.  W.  Robinson,  for 
appellants.  Melton  &  Belser,  for  respond- 
ents. 

6ABT,  A  J.  This  is  an  action  for  dam- 
ages. The  allegations  of  the  complaint  ma- 
terial to  the  questions  involved  are  as  fol- 
lows: That  heretofore,  on  the  2d  day  of 
July,  A.  D.  1904,  plaintiff  Clara  Jones  rent- 


ed ttom  defendant  a  dwelling  house  situ- 
ated in  the  city  of  Columbia,  for  which  she 
agreed  to  pay  as  rental  therefor  $7  per 
month,  or  $3.50  every  two  weeks.  That  sub- 
sequent thereto  said  plaintifl!  Clara  Jojaes 
paid  the  said  rental  regularly,  according  to 
her  contract,  to  defendant  McCreary  Land 
Ai  Investment  Company,  the  principal  own- 
er of  said  company,  sometimes  paying  the 
same  to  defendant  6.  T.  Pressley,  and  some- 
times to  other  employte  of  McCreary  Land 
&  Investment  Company.  That  on  the  20th 
day  of  March,  1906,  the  defendants  herein 
unlawfully,  willfully,  wantonly,  and  in  reck- 
less disregard  of  the  rights  of  plaintiff  Clara 
Jones  issued  a  distress  warrant  against  all 
her  goods  and  chattels,  for  the  purpose  of 
collecting  the  sum  of  $1.75,  which  was  il- 
legally and  wrongfully  claimed  to  be  due  as 
rent  in  arrears  for  said  dwelling  house  on 
March  17,  1906^  and  unlawfully,  wrongfully, 
wantonly,  and  in  reckless  disregard  of  the 
plaintiff's  rights  caused  the  said  distress 
warrant  to  be  levied  upon  the  following 
goods  and  chattels  of  the  plaintiff  Clara 
Jones,  to  wit,  2  rugs,  1  square,  1  trunk,  1 
washstand  and  contents,  1  dresser  and  con- 
tents, 1  bedstead,  8  rocking  chairs,  6  straight 
chairs,  1  bowl  and  pitcher,  1  table,  1  lamp, 
1  dodc,  2  pairs  of  pUlows,  2  mattresses,  1 
counterpane,  1  pair  of  rubber  boots.  That 
all  of  said  property  mentioned  in  paragraph 
5  above  was  taken  under  said  distress  war^ 
rant  by  one  J.  A  H.  Geiger,  acting  for 
the  defendants,  from  the  possession  of  Clara 
Jones  on  the  20th  day  of  March,  and  was 
detained  under  said  distress  proceedings  un- 
til March  21,  1906,  at  which  time  the  said 
goods  were  replevied  by  plaintiff  Clara  Jones 
at  a  cost  to  her  of  $a75  for  rent  in  ar- 
rears, distress,  and  storage  charges.  That 
there  was  nothing  in  fact  due  by  said 
plaintiff  for  rent  at  the  time  said  distress 
and  levy  was  made.  That  the  said  dis- 
tress so  mdde  by  defendants  was  unreasour 
able  and  grossly  excessive,  in  that  the  goods 
so  distrained  were  reasonably  worth  |78. 
That  at  the  time  said  distress  was  made  by 
the  defendants  as  above  mentioned  it  was 
a  cold,  rough  day,  and  said  goods  were  tak- 
en in  the  evening  of  March  20th,  and  plain- 
tiffs were  compelled  to  go  to  another  house 
to  obtain  lodging  during  the  night  of  the 
20th  and  21st  in  order  to  obtain  a  place 
to  sleep,  and  were  put  to.  great  inconveni- 
ence and  annoyance  and  considerable  ex- 
pense, as  shown  above,  by  the  unlawful, 
wrongful,  willful,  and  wanton  acts  and  dis- 
regard of  their  obligations  on  the  part  oi 
the  defendants." 

His  honor,  the  presiding  Judge,  made  the 
following  order:  "On  the  call  of  this  cause 
on  the  calendar  for  trial  defendants'  attor- 
neys moved  before  me  to  require  the  plain- 
tiffs to  elect  upon  which  of  the  causes  of 
action  mingled  in  the  complaint  they  would 
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rely;  that  is  to  say,  whether  upon  (1)  the 
alleged  cause  of  action  for  trespass  based 
upon  no  rent  being  due,  or  upon  (2)  the 
alleged  causes  of  action  for  an  excessive 
distress.  Being  of  the  opinion  that  two 
causes  of  action  as  above  stated  were  al- 
leged and  mingled  together  in  the  com- 
plaint, and  that  the  said  causes  of  action 
were  inconsistent  and  could  not  stand  to- 
gether, I  so  held,  and  accordingly  required 
the  plaintiffs  to  elect  Thereupon  the  plain- 
tilfs  elected  to  rely  upon  the  alleged  cause 
of  action  for  excessive  distress.  It  is  there- 
fore ordered  that  the  above-stated  action 
stand  upon  the  docket  of  this  court  for 
trial  upon  the  cause  of  action  for  excessive 
distress  alleged  in  the  complaint  therein." 
This  Is  made  the  first  ground  of  the  excep- 
tions. Section  186a  of  the  Code  of  Civil 
Procedure  of  1902  is  as  follows:  "In  all 
actions  ex  delicto  in  which  vindictive,  puni- 
tive or  exemplary  damages  are  named  in 
the  complaint,  It  shall  be  proper  for  the 
party  to  recover  his  actual  damages  sus- 
tained, and  no  party  shall  be  required  to 
make  any  separate  statement  in  the  com- 
plaint In  such  action,  nor  shall  any  party 
be  required  to  elect  whether  he  will  go  to 
trial  for  actual  or  other  damages,  but  shall 
be  entitled  to  submit  his  whole  case  to 
the  Jury  under  the  instructions  of  the  court 
In  all  cases  where  two  or  more  acts  of  neg- 
ligence or  other  wrongs  are  set  forth  in  the 
complaint  as  causing  or  contributing  to  in- 
juries for  which  suit  is  brought  the  party 
plaintiff  in  such  suit  shall  not  be  required 
to  state  such  several  acts  separately,  nor 
shall  such  party  be  required  to  elect  upon 
which  he  will  proceed  to  trial,  but  shall  be 
entitled  to  submit  his  whole  case  to  the 
Jury  under  the  Instructions  of  the  court 
and  to  recover  such  damages  as  he  has  sus- 
tained, whether  such  damages  arose  from 
one  or  another  or  all  of  such  acts  or  wrongs 
alleged  in  the  complaint"  The  allegations 
of  the  complaint  show  that  a  single  act 
gave  rise  to  the  different  elements  of  dam- 
ages, and  that  the  case  comes  within  the 
provisions  of  the  section  of  the  Code  Just 
mentioned.  His  honor,  the  presiding  Judge, 
therefore,  erred  in  requiring  the  plaintiff  to 
elect  upon  which  cause  of  action  he  would 
proceed. 

The  next  question  that  will  be  considered 
is  whether  punitive  damages  can  be  recov- 
ered for  an  excessive  distress  for  rent  Sec- 
tion 24d4r  of  the  Oivll  Code  of  1902  is  as 
follows:  "Every  distress  for  rent  shall  be 
reasonable  and  not  too  great,  and  any  lessor 
or  landlord  who  makes  unreasonable  and  ex- 
cessive distress  shall  be  liable  for  all  dam- 
ages sustained  by  the  tenant  whose  goods 
are  distrained  by  reason  of  such  excessive 
distress.  Such  damages  may  be  recovered 
by  action  in  any  court  of  competent  Juris- 
diction."    The    word    "all"    preceding    the 


word  "damages"  is  comprehensive  enough 
to  include  punitive,  as  well  as  compensa- 
tory, damages. 

The  last  question  made  by  the  appellants 
is  that  punitive  damages  cannot  be  recov- 
ered in  an  action  for  the  detention  of  per- 
sonal property.  This,  however,  is  not  an 
action  for  the  detention  of  personal  prop- 
erty. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(82  S.  C.  410) 
FARRELIi  V.  ATLANTIC  COAST  LINE  R. 
CO. 

(SuDieme  Court  of  South  Carolina.    April  18, 
1909.) 

1.  Carriers  (§  20*)— Carriage  or  Goods— De- 
uly  IK  Transportation— Actions— Plead- 
ing. 

In  an  action  against  a  carrier  for  the  stat- 
utory penalty  for  delay  in  the  transportation 
of  goods,  plaintiflE  alleged  that  he  had  consigned 
to  him  from  a  specified  city  in  the  state  cei> 
tain  goods  designated  on  the  bill  of  lading,  and 
that  notice  was  given  the  carrier  that  prompt 
shipment  was  desired  to  his  place  of  business  in 
H.,  within  the  state  aforesaid,  "that  about  three 
weeks  elapsed  after  the  shipment  before  the  goods 
aforesaid  were  located  by  the  plaintiff,  when 
it  was  discovered  that  the  said  goods  had  been 
negligently  taken  by  the  defendant  to  Holly 
Hill,  Berkeley  county,  S.  a,  another  station  on 
defendant's  said  line  of  railroad,  and  in  viola- 
tion of  the  provisions  of  an  act  of  the  Soath 
Carolina  Legislature  of  1904  (24  St  at  Large^ 
at  page  671),  and  allowed  the  said  goods  to  re- 
mam  at  the  said  station  for  the  time  and  period 
aforesaid,  wherefore  plaintiff  demands  judgment 
against  the  defendant  company  for  the  sum  of 
$90  penalty  as  provided  for  in  the  act  of  the 
Legislature  of  South  Carolina  of  1904,  at  page 
671,  and  for  the  costs  of  this  action."  Code 
Civ.  Froc.  1902,  t  88,  provides  that  pleadings 
in  a  magistrate  court  need  not  be  in  any  par- 
ticular form,  but  must  be  such  as  to  enable  a 
person  of  common  understanding  to  know  what 
IS  intended.  Held,  that  the  complaint  sufficient- 
ly shows  that  plaintiff  is  suing  for  the  per  diem 
penalty  for  aelay  in  the  transportation  of 
freight  as  provided  in  24  St.  at  Large,  p.  671. 

[Bd.  Note.— For  other  cases,  see  Carriera* 
Cent  Dig.  S  47 ;    Dec  Dig.  §  20.*] 

2.  Justices  of  the  Peace  (§  190*)- Appeai. 
—  Reversal  —  New  Trial  —  Discretion  of 
Court. 

In  an  action  against  a  carrier  commenced 
before  a  magistrate  for  the  penalty  authorized 
by  24  St.  at  Large,  p.  671,  tor  delay  in  trans- 
portation of  freight,  it  is  within  the  discretion 
of  the  circuit  court  on  appeai  to  grant  a  new 
trial,  where,  in  view  of  the  whole  testimony, 
the  court  is  uncertain  whether  the  case-made 
falls  within  the  statute  rather  than  render  judg- 
ment for  defendant 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  SS  730,  734 ;  Dec  Dig.  I 
190.*] 

3.  Constitutional  Law  (8  241*)  — Bquax 
Protection  of  the  Laws— Operation  of 
Railroads— Penaltt  for  Delay. 

24  St  at  Large,  p.  671,  authorising  the 
collection  of  a  penalty  from  a  railroad  company 
for  delay  in  the  transportation  of  goods,  does 
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not  Tiolate  the  eQnality  clause  of  the  fedend 
Constitation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  I  700;   Dec.  Dig.  {  241.*] 

4.  ComCEBCE  (9  13*)— POWEB  TO  Reoui^te— 
State  Comvebce. 

The  question  whether  24  St.  at  Large,  p. 
671,  authorizing  the  collection  of  a  penalty  for 
the  delay  by  a  carrier  in  the  transportation  of 
freight  between  two  points  within"  the  state,  vio- 
lates the  interstate  commerce  clause  of  the  fed- 
eral Constitution,  does  not  arise  in  an  action 
to  recover  the  penalty  for  delay  in  the  trans- 
portation of  goods  between  two  points  within 
the  state. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  |  7;   Dec  Dig.  |  13.*] 

5.  Justices  of  the  Peace  (S  19P*)— Apfeai>— 
RevebsaI/— Obdeb  Substitutino  Pabties. 

It  is  not  error  in  the  circuit  court  in  order- 
ing a  new  trial  in  an  action  appealed  from  a 
magistrate's  court  to  refuse  to  require  the  sub- 
stitution of  the  trustee  in  buikruptcy  of  plain- 
tifF  for  plalntiflP  in  the  action,  where  the  circuit 
court  held  that,  on  the  new  trial,  the  trustees 
in  bankruptcy  should  move  the  magistrate  to 
be  joined  or  substituted  as  plaintiff,  and  that 
the  action  should  be  continued  by  the  trustee 
OD  behalf  of  the  creditors  of  the  bankrupt. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  784;  Dec.  Dig.  9  190.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dorchester  County;  R,  W.  Memmlnger, 
Judge. 

Action  by  C.  L^  Farrell  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintlfl,  and  defendant  appeala 
Affirmed. 

Legare  Walker,  for  appellant  B.  J.  Den- 
nis, for  respondent 

JONES,  J.  In  this  action  a  magistrate 
court  rendered  Judgment  In  favor  of  plaintiff 
against  defendant  for  $90  as  penalty  for  de- 
lay in  the  transportation  of  freight  under 
the  act  of  March  25,  1904  (24  St  at  Large, 
pp.  671,  672).  On  the  appeal  of  defendant  the 
circuit  court,  Judge  Memmlnger,  reversed  the 
Judgment  of  the  magistrate,  and  remanded 
the  case  for  a  new  trlaL  The  defendant  now 
appeals  to  this  court  upon  numerous  excep- 
tions to  the  rulings  of  the  circuit  court  and 
his  failure  to  dismiss  the  action. 

1.  It  is  contended  that  the  demurrer  to  the 
complaint  for  insufficiency  should  hare  beeji 
sustained.  The  complaint,  after  stating  that 
defendant  is  a  corporation  under  the  laws  of 
Virginia  and  is  a  common  carrier  owning  and 
operating  the  railroad  known  as  the  Atlantic 
Coast  Line  Railroad,  having  its  line  and 
agents  in  Dorchester  county,  further  alleged: 

''Third.  That  on  or  about  the  6th  day  of 
March,  1907,  the  plaintiff  purchased  and  had 
consigned  to  him  from  the  city  of  Charleston, 
in  the  county  of  Charleston,  and  the  state 
aforesaid,  110  sacks  of  kainit,  as  designated 
upon  the  bill  of  lading,  etc.,  the  words 
'Prompt  shipment  required'  also  appearing 
upon  the  said  bUl  of  lading,  notice  having 
been  given  that  prompt  shipment  was  de- 


sired and  required  to  his  place  of  business 
in  the  town  of  Harleyvllle,  county  of  Dor> 
Chester  and  state  aforesaid. 

"Fourth.  That  about  three  weeks  elapsed 
after  the  shipment  before  the  said  goods  as 
aforesaid  were  located  by  the  plaintiff,  at 
which  time  it  was  discovered  that  the  said 
goods  had  been  negligently  and  carelessly 
taken  by  the  defendant,  its  agents  and  serv- 
ants, to  Holly  Hill,  Berkeley  county,  S.  C, 
another  station  on  defendant's  said  line  of 
railroad,  and  in  utter  disregard  of  the  rights, 
etc.,  of  the  plaintiff,  and  In  violation  of  the 
provisions  of  the  Acts  of  the  South  Carolina 
Legislature  of  1904,  at  page  671,  and  allowed 
the  said  goods  to  remain  at  the  said  station 
for  the  time  and  period  aforesaid. 

''Wherefore  plaintiff  demands  Judgment 
against  the  defendant  company  for  the  sum 
of  ninety  ($90)  dollars  penalty  as  provided 
for  in  the  Acts  of  the  Legislature  of  South 
Carolina  of  1904,  at  page  671,  and  for  the 
costs  of  this  action.'* 

It  is  charged  that  the  complaint  did  not 
state  a  cause  of  action  for  failure  to  allege 
(a)  that  the  shipment  ever  reached  its  desti- 
nation and  the  date  of  its  arrival;  (b)  the 
distance  from  the  shipping  point  to  destina- 
tion;   (c)  the  value  of  the  shipment 

With  respect  to  pleadings  in  a  magistrate 
court,  it  is  expressly  provided  in  section  88, 
Code  Proc.  1902,  that  "pleadings  are  not  re- 
quired to  be  in  any  particular  form,  but  must 
be  such  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  intended."  The 
complaint  measures  up  to  this  requirement 
as  It  plainly  shows  that  plaintiff  is  suing  for 
the  per  diem  penalty  for  delay  in  the  trans- 
portation of  freight  as  provided  in  the  act  of 
March  25,  1904.  Rlggs  v.  Wilson,  80  S.  a 
175,  8  S.  B.  84& 

2.  Appellant  contends  under  several  ex- 
ceptions that  the  circuit  court  should  have 
sustained  Its  exceptions  to  the  refusal  of  the 
magistrate  to  grant  a  nonsuit  and  should 
have  rendered  judgment  of  dismissal  in  fa- 
vor of  defendant  because  there  was  a  total 
lack  of  testimony  to  show  a  delay  in  trans- 
portation penalized  by  the  statute,  but  that, 
on  the  contrary,  plaintiff's  own  testimony 
showed  a  failure  to  deliver  freight,  or  a-  lost 
shipment,  not  within  the  meaning  of  the 
statute,  as  declared  in  Macon  v.  Southern 
Railway,  81  S.  a  167,  62  S.  B.  6,  which  held 
that  the  act  (24  St  at  Large,  p.  671)  does  not 
apply  to  loss  of  freight  In  reference  to  thi» 
matter,  Judge  Memmlnger  held  as  follows: 
"Upon  those  grounds  of  the  appeal  which 
raise  the  question  that  the  act  under  which 
the  penalty  was  sought  and  recovered  applies 
only  to  delayed  shipments,  and  not  to  ship- 
ments which  were  never  delivered  at  all,  be- 
ing inclined  to  the  opinion  that  those  grounds 
are  well  taken,  but  being  unwilling  to  decide 
so  Important  a  question,  except  upon  a  dear 
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itate  of  facts  found  as  to  whether  or  not  the 
shipment  In  this  case  was  only  delayed  or 
neyer  received  at  all ;  and,  the  erldence  here 
being  somewhat  donbtf ul  on  the  point,  I  pre- 
fer sending  the  case  back  to  the  magistrate, 
in  order  that  the  testimony  may  be  more 
definite  and  complete  In  that  particular.  80 
far  as  the  testimony  is  reported  here,  the 
weight  of  it  is  that  the  shipment  has  never 
been  delivered;  but  plaintiff's  attorney  in- 
sisted at  the  hearing  that,  as  a  matter  of 
fftct,  it  was  delivered  and  received  by  the 
plaintiff  after  it  was  located  at  Holly  HiU, 
but  more  than  18  days  after  it  should  have 
arrived  at  Harleyville,  the  true  point  of  des- 
tination, and  plaintiff  does  say  at  one  place 
in  his  testimony  that  he  was  'kept  out*  of 
the  shipment  for  18  days,  implying  that  he 
received  it  after  that  time,  and  it  seems  prob- 
able tliat  he  would  have  received  it  after  it 
was  located*  This  would  make  a  typical  case 
of  delay  under  the  statute;  but,  if  it  be  true, 
as  the  weight  of  the  testimony,  as  reported, 
shows,  that  he  never  has  received  the  ship- 
ment, it  would  be  a  case  of  lost  shipment,  and 
defendant's  position  as  to  the  construction 
of  the  statute  applying  only  to  delayed,  and 
not  to  lost,  shipments,  if  sustained^  would 
prevail.  As  before  stated,  I  would  be  in- 
clined to  sustain  defendant's  position  here- 
upon, but  do  not  wish  to  have  the  cause  go 
off  on  this  point  and  sustain  the  appeal  and 
reverse  the  magistrate's  Judgment  on  this 
ground,  wh»i  it  may  be  a  fact  that  plaintiff 
did  get  the  shipment  and  the  case  is  not  one 
where  this  question  of  the  construction  of 
the  statute  could  obtain.  It  is  this  sort  of 
thing  which  brings  the  administration  of  the 
law  into  disrepute;  and  as  the  matter  Is 
susceptible  of  definite  ascertainment,  I  shall 
direct  a  new  trial,  and  not  render  final  Judg- 
ment either  way." 

While  the  argument  of  appellant's  counsel 
Is  very  forceful  on  this  point,  we  think  it 
was  within  the  discretion  of  Judge  Memmin- 
ger  to  grant  a  new  trial  instead  of  render- 
ing final  Judgment  for  defendant,  if  he,  in 
view  of  the  whole  testimony,  was  uncertain 
whether  or  not  the  case-made  fell  within  the 
statute.  To  the  extent  that  the  court  revers- 
ed the  Judgment  of  the  magistrate  the  action 
was  in  favor  of  appellant  and  the  granting 
of  a  new  trial  need  not  work  injustice,  as 
plaintiff  will  have  to  make  out  a  case  within 
the  statutes  before  he  can  recover. 

8.  The  penalty  statute  (24  St  at  Ijarge,  p. 
871)  does  not  violate  the  equality  clause  of 
the  federal  Ck>nstitution.  Sanford  v.  Sea- 
board Air  Line  Railway,  79  S.  G.  519,  61 
8.  B.  74;  McCutcheon  v.  Atlantic  Coast 
Line  R.  R.  Co.,  81  S.  C.  71,  61  S.  E.  110& 
Whether  it  violates  the  interstate  commerce 
clause  of  the  federal  Constitution  does  not 
properly  arise  as  the  shipment  in  question 
was  not  interstate.  McCutcheon  v.  Atlantic 
Coast  Line  R.  R.  Co.,  supra. 


4.  Error  is  assigned  because  the  circuit 
court  did  not  require  the  substitution  of 
the  trustee  in  bankruptcy  of  plaintiff  alleged 
to  have  been  adjudged  a  bankrupt  after  the 
rendition  of  the  Judgment  by  the  magistrate. 
Judgid  Memminger  held  that,  upon  the  new 
trial  to  be  had  herein,  the  trustees  in  bank- 
ruptcy should  move  the  magistrate  to  be 
Joined  or  substituted  as  plaintiff,  and  tbat 
the  action  should  be  continued  by  the  said 
trustee  on  behalf  of  the  creditors  of  said 
bankrupt  We  see  in  this  no  ground  for  re- 
versaL  The  foregoing  views  practically  dis- 
pose of  all  the  exceptions  not  withdrawn. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


/  (92  S.  C.  215) 

MAHONEY  V.  SOUTHERN  RT.,  CAROLINA 
DIVISION. 

(Supreme  Court  of  South  Carolina.    April  9, 
1909.) 

1.  Advebsb  Possession  (5  48*)— CoNTiNUiTr 
or  Possession  of  Lardlobd. 

A  landlord's  possession  is  not  interrupted 
by  his  tenant's  quitting  the  premises,  if  the  land- 
lord takes  possession  witliin  a  reasonable  time, 
or  puts  in  another  tenant  as  soon  as  one  can  be 
procured. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  I  243;  Dec  Dig.  |  46.*] 

2.  AnvERSB  Possession  (8  116*)— Extent  of 

POSSESSION—lNSTBlTCTIONS. 

Code  Civ.  Proc.  1902,  §  102,  provides  that 
whenever  the  occupant  enters  into  possession  of 
premises  under  claim  of  title,  founded  upon  a 
written  instroment  or  decree,  and  there  has  been 
a  continued  occupation  of  the  premises  or  some 
part  thereof  for  10  years,  the  premises  so  in- 
cluded are  held  adversely,  except  that  where  the 
premises  consist  of  a  tract  divided  into  lots  the 
possession  of  one  lot  shall  not  he  possession  <^ 
any  other  lot.  Section  103  provides  that,  to 
constitute  advene  possession  under  a  written 
instrument  or  decree,  land  shall  be  considered 
as  possessed  and  occupied  where,  though  not  in* 
closed,  it  has  been  used  to  supply  fuel  or  fencing 
timber,  for  husbandry  or  the  ordinary  use  oe 
the  occupant,  or  where  a  Imown  farm  or  a  single 
lot  has  oeen  partly  improved,  the  portion  un- 
improved, according  to  the  custom  01  the  locali- 
ty, shall  be  considered  as  occupied  for  the  same 
time  as  the  part  improved.  BeU.  that  posses- 
sion of  any  part  under  a  written  instrument  or 
decree  will  be  possession  of  the  whole,  so  that 
a  request  to  modify  an  instruction,  in  an  action 
for  aamages  for  appropriating  plaintifiTs  land, 
that  "in  making  out  a  title  by  adverse  posses- 
sion there  must  be  continuity  in  point  of  local- 
ity, for  possession  of  a  part  of  a  tract  of  land 
cannot  be  joined  to  possession  of  another  part 
so  as  to  make  up  the  period,"  by  adding  thereto 
that  the  instruction  is  true  when  the  claimant 
holds  color  of  title  as  well  as  when  he  is  claim- 
ing without  color  of  title,  was  properly  refused. 
[Ekl.  Note.— For  ,other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  S  116.*] 

8.  Limitation  of  Actions  (§  I*)  — Limita- 
tions Applicable  to  Pabtioulab  AonoNa 
—Recovery  of  Real  Property . 

The  statute  of  limitations  is  a  statute  of 
repose,  and  the  provision  which  relieves  one  in 
possession  of  real  property  under  a  deed  or 
judgment  of  the  risk  which  pertains  to  the  loss 
of  links  in   the  chain   of  title   is  intended   to 


•For  other  oases  see  same  topto  and  ■ectlon  NUMBER  in  Dec.  ft  Am.  Dlffs.  1907  to  date,  ft  Reporter  Indexes 
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gh^  additional  leearity  to  those  who  hold  under 
paper  title. 

[Bd.  Note.— For  other  caeee,  lee  Limitation  of 
Actions,  Dec.  Dig.  |  1.*] 

€,  BimrsiiT  Domain  (S  807*)— Remedies  of 
Owner  of  Pbopbrtt— Instbtjctions— Stjp- 

POBT  IN  BVIDBNOE. 

Act  Dec.  19.  1838  (8  St.  at  Lane,  p.  484). 
granted  to  a  railroad  company  such  lots  and 
parts  of  lots  in  the  town  of  Columbia  as  belong 
to  the  state  and  may  be  required  for  construct- 
ing and  keeping  up  the  road,  depositories  and 
other  buildings  and  works  of  th^  company,  not 
to  exceed  12  acres.  In  an  action  by  a  property 
owner  for  damages  against  the  railroad  to  prop- 
erty inclosed  by  the  railroad  company,  part  of 
which  was  need  for  its  tracks,  defendant  request- 
ed a  charge  that,  if  the  Juiy  belioTed  that  plain- 
tiff was  the  owner  of  the  land,  then  he  wks 
entitied  to  recover  the  value  of  the  land  actually 
taken  and  occapled  by  the  tracks  and  other  im- 
provements of  the  railroad  company  and  such 
damage  as  said  improvements  may  have  caused 
to  the  adjoining  land,  and  that  the  fact  that  de- 
fendant wclosed  all  of  the  land  belonging  to 
plaintiff  with  a  fence  would  not  entitle  plaintiff 
to  recover  for  the  unoccupied  portion  of  the  land 
Inclosed,  but  only  for  the  damage  thereto.  The 
court  gave  the  requested  instruction,  but  modi- 
fied it  by  statinir  that  the  proposition  of  law 
was  correct  if  defendant  inclosea  the  land  mere- 
ly for  the  purpose  of  asserting  title  to  it  and 
not  for  the  purpose  of  appropriating  the  land 
Indoeed  for  railroad  uses.  Held,  that  in  view 
of  defendant's  assertion  of  itp  right  to  incloae 
the  land  in  question  under  Act  Dec  19,  1838, 
and  the  testimony  of  defendant's  counsel  that 
he  had  advised  defendant  to  inclose  the  lot,  and 
that  it  was  actually  inclosed  "for  the  purpose 
of  asserting  positive  possession  and  ownership 
in  the  open  and  vacant  lands  and  was  intended 
and  so  directed  to  be,  not  the  taking  of  property 
under  the  right  of  condemnation  but  assertion 
of  their  titie  to  the  land  as  individual  pro- 
prietors," the  instruction  as  modified  was  cor- 
rect 

[isa.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  807.*] 

0.  Evidence   (|  370*)  —  Documbntabt  Bvi- 

DKNCS— Ck>FT  OF  OBIOINAI.  FLAT— AtTTHSN- 
TICATION. 

There  is  no  error  in  excluding  a  notation 
on  a  blue  print  copy  of  an  origmal  plat  of 
ground,  where  there  was  no  evidence  of  the  date 
of  the  writing,  or  by  whom  it  ^as  made,  or 
that  it  was  on  the  original  plat 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  370.*1 

Appeal^  from  Common  Pleas  Circuit  Court 
of  Bichland  County;  Geo.  E.  Prince,  Judge. 

Action  by  James  Mahoney  againat  the 
Southern  Bailway,  Carolina  Diyisioiu  Judg- 
ment for  plaintiff,  and  a  new  trial  was  de- 
nied provided  plaintiff  remitted  a  part  of  the 
reoovery,  and  defendant  appeahk    Affirmed. 

Abney  ft  MuUer,  for  appellant  Nelson  ft 
Nelson  and  Melton  ft  Belser,  for  respondent 

WOODS,  J.  This  appeal  Involves  the  right 
of  the  plaintiff  to  hold  a  judgment  recover- 
ed on  a  complaint  claiming  damages  for  the 
'^taking;  appropriation,  and  injury"  by  the 
defendant  of  a  portion  of  a  block  of  land  in 
the  city  of  Columbia,  bounded  by  Wheat,  Ab- 
■embly.  Bice,  and  Gates  streets,  claimed  by 
the  plaintiff  to  be  his  property.   The  defend- 


ant being  In  possession,  the  plaintiff  relied 
on  adverse  possession  under  color  of  title, 
explaining  his  failure  to  trace  his  title  back 
to  the  state  or  to  a  common  source  by  proving 
the  destruction  of  all  the  records  of  Bich- 
land  county  by  fire  in  1865  at  the  burning  of 
Columbia  by  Sherman's  army.  He  proved 
color  of  title  by  Introducing  a  deed  of  convey- 
ance to  himself  from  the  sheriff  of  Blchland 
county,  dated  December  14,  1871,  made  to 
him  as  the  highest  bidder  at  a  judicial  sale 
ordered  by  the  court  of  common  pleas  for  the 
partition  of  the  lands  of  Gabriel  B.  Starling. 
The  main  issue  as  to  plaintiff's  title  was  on 
his  claim  of  continuous  adverse  possession 
of  the  land  In  dispute  for  a  full  period  of  10 
years  after  his  purchase  in  December,  1871, 
and  before  the  defendant's  adverse  entry  in 
1896  or  1900.  The  entire  block  covered  an 
area,  of  four  acres.  At  the  time  of  plaintiff's 
purchase  in  1871,  there  were  already  two 
railroad  tracks  running  across  the  block,  to 
which  were  attached  rights  of  way.  The 
right  of  the  defendant  to  these  tracks  and 
rights  of  way  was  conceded  by  the  plaintiff. 
The  claim  is  for  the  damages  resulting  from 
the  taking  of  all  the  remainder  of  the  block, 
or  at  least  of  portions  of  the  remainder. 
There  was  evidence  tending  to  show  that  the 
plaintiff  rented  part  of  the  block  to  succes- 
sive tenants  for  cultivation  or  pasturage  ev- 
ery year  for  10  consecutive  years,  after  No- 
vember 25,  1873,  when  the  statutory  period 
was  changed  from  20  to  10  years. 

The  defendant,  contending  that  the  posses- 
sion must  be  regarded  broken  by  the  interval 
of  time  between  the  departure  of  the  ten- 
ant cultivating  for  one  year  and  the  entry 
of  the  tenant  for  the  next  year,  excepts  to 
this  instruction  of  the  circuit  court:  ''I 
charge  you  that  where  the  adverse  occupant 
of  land  leaves  it  temporarily,  with  the  In- 
tention of  returning,  his  possession  continues 
during  such  occasional  absence,  and  so  if 
the  tenant  quits  the  premises  the  landlord  is 
to  be  regarded  as  still  In  possession  If  by 
taking  possession  himself,  or  putting  in  an- 
other tenant  as  soon  as  one  can  be  procured, 
within  a  reasonable  time,  he  gives  evidence 
that  he  does  not  intend  to  abandon  the  land. 
An  interval,  of  two  or  three  months,  or  from 
the  harvesting  of  cultivated  crops  in  the  fall 
to  the  resumption  of  cultivation  in  the  spring, 
does  not  of  itself  amount  to  abandonment  or 
a  break  in  the  continuity  of  poBsession." 
Discussion  of  the  numerous  authorities  cited 
in  the  arguments  from  other  jurisdictions  is 
unnecessary,  as  the  point  has  been  expressly 
decided  in  this  state.  Chancellor  Johnston, 
in  Wilson  v. .  McLenaghan,  McMul.  Eq.  35, 
thus  states  the  principle:  ''Where  the  occu- 
pant of  land  leaves  it  for  a  time,  animo  re- 
vertandi,  his  possession  continues  during  such 
occasional  absence;  and  so,  I  apprehend,  tf 
a  tenant  quits  the  premises,  the  landlord  is 


•yior  othef  csms  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Reporter  Indezee 
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to  be  regarded  as  still  In  possession,  if  by 
taking  possession  within  a  reasonable  time, 
or  putting  in  another  tenant  as  soon  as  one 
can  be  procured,  he  gives  evidence  that  he 
does  not  intend  to  abandon  the  land.  Here 
the  tenant  went  out  when  the  crop  was  gath- 
ered, and  the  landlord  went  In  at  that  sea- 
son of  the  year  when  planting  operations  us- 
ually begin.  Possession  Is  matter  of  fact, 
and  therefore  of  evidence;  and  here  was 
no  greater  evidence  of  abandoning  possession 
than  would  exist  where  a  planter  withdraws 
his  hands  from  one  plantation  to  another, 
during  the  winter,  and  returns  them  in  the 
spring — ^a  thing  that  often  occurs,  without  the 
slightest  suspicion  that  the  possession  has 
been  relinquished.'* 

At  defendant's  request  this  instruction  was 
given:  "In  making  out  a  title  by  adverse 
possession,  there  must  be  continuity  in  point 
of  locality,  for  possession  of  part  of  a  tract 
of  land  cannot  be  Joined  to  possession  of  an- 
other part  so  as  to  make  up  the  period." 
The  .defendant  excepts  because  the  circuit 
judge  refused  to  charge,  as  requested,  that 
this  proposition  is  true  When  the  claimant 
holds  color  of  title,  as  well  as  when  he  is 
claiming  without  color  of  title.  The  point  is 
difficult,  and  strong  argument  has  been  made 
on  both  sides.  The  respondent's  counsel  have 
cited,  in  favor  of  the  ruling  of  the  circuit 
Judge:  Cunningham  v.  Frandtzen  and  Oth- 
ers, 26  Tex.  34;  Chandler  v.  Rushing,  38 
Tex.  596;  Roberson  et  aL  v.  Downing  Co., 
126  Ga.  176,  54  S.  B.  1020;  Johnson  v.  Thom- 
as, 23  App.  D.  C.  141;  Ewing  v.  Burnet,  11 
Pet  53,  9  L.  Ed.  624;  1  Cyc.  986;  Tyler  on 
Ejectment  &  Adverse  Enjoyment,  Oil.  While 
against  it  the  appellant's  counsel  have  cited: 
Hole  V.  Rittenhouse,  25  Pa.  493;  Messer  v. 
Reginnitter,  32  Iowa,  312;  1  Am.  &  Eng. 
Enc  pp.  834,  835,  865 ;  Sedgwick  &  Waite  on 
Trial  of  Title  to  Land,  |  770;  ^uswell  on 
Limitations  &  Adverse  Possession,  |  251; 
Wood  on  Limitation  of  Actions,  §  267.  They 
also  cite  Stanley  v.  Shoolbred,  25  S.  C.  181, 
but,  on  examination  of  the  opinion  in  that 
case,  it  will  be  found  that  the  point  was  not 
decided.  Perhaps  something  may  be  said 
against  the  convenience  and  Justice  of  the 
rule  laid  down  in  the  charge,  as  well  as  in 
its  favor.  Authority  and  reason,  however, 
are  valuable  only  in  so  far  as  they  aid  in 
ascertaining  the  meaning  of  our  statute 
which  purports  to  cover  the  subject  When 
the  statute  is  carefully  examiined,  it  seems  to 
decide  the  question.  Section  102  of  the  Code 
of  Civil  Procedure  of  1902,  provides:  "When- 
ever it  shall  appear  that  the  occupant  or 
those  under  whom  he  claims,  entered  in- 
to possession  of  the  premises  under  claim  of 
title,  exclusive  of  any  other  right,  founding 
such  claim  upon  a  written  instrument,  as  be- 
ing a  conveyance  of  the  premises  in  question, 
or  upon  the  decree  or  Judgment  of  a  com- 
petent court,  and  that  there  has  been  a  con- 
tinued occupation  and  possession  of  the  prem- 
ises included  in  such  instrument,  decree  or 


Judgment,  or  of  some  part  of  such  premises 
under  such  claim  for  ten  years,  the  premises 
so  Included  shall  be  deemed  to  have  been 
held  adversely ;  except  that  where  the  prem- 
ises so  included  consist  of  a  tract  divided  in- 
to lots,  the  possession  of  one  lot  shall  not  De 
deemed  a  possession  of  any  other  lot  of  the 
same  tract" 

Taking  this  section  alone,  there  is  ground 
to  doubt  whether  the  continuous  occupation 
"of  some  part  of  the  premises"  means  a  cer- 
tain definite  part  of  the  land  or  any  of  sever- 
al parts  that  the  holder  may  happen  to  oc- 
cupy at  dilferent  times.  The  meaning  of  this 
section,  however,  seems  clearer  when  read  in 
connection  with  the  following  provision  in- 
corporated in  the  Code  as  section  103,  and 
manifestly  intended  to  explain  and  define  the 
adverse  possession  mentioned  in  section  102: 
"For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  a  title  found- 
ed upon  a  written  Instrument  or  a  Judgment 
or  decree,  land  shall  be  deemed  to  have  been 
possessed  and  occupied  in  the  following 
cases:  (1)  Where  it  has  been  usually  culti- 
vated or  improved.  <2)  Where  it  has  been 
•protected  by  a  substantial  inclosure.  (3) 
Where  although  not  inclosed,  it  has  been  us- 
ed for  the  supply  of  fuel  or  of  fencing  tim- 
ber, for  the  purpose  of  husbandry  or  the  or- 
dinary use  of  the  occupant  (4)  Where  a 
known  farm  or  a  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot 
which  may  have  been  left  not  cleared  or  not 
inclosed,  according  to  the  usual  course  and 
custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same 
length  of  time  as  the  part  improved  and  cul- 
tivated." 

Taking  two  sections  together,  the  statute 
seems  to  contemplate  that  land  included  in 
a  written  instrument  or  a  Judgment  or  decree 
shall  be  regarded  as  an  entirety — a  single 
thing;  and,  while  there  must  be  continuity 
of  possession  of  the  land,  the  possession  of 
any  part  will  be  in  contemplation  of  law  pos- 
.session  of  the  whole.  When  the  land  as  a 
tract  has  been  used  for  the  purposes  of  hus- 
bandry or  any  of  the  other  purposes  mention- 
ed in  the  statute,  though  the  use  be  not  of 
the  whole  land  or  continuously  of  any  partic- 
ular part,  the  use  will  be  regarded  an  adverse 
possession  of  the  entire  tract  covered  by  the 
written  Instrument  Judgment  or  decree.  This 
seems  to  be  a  reasonable  interpretation  of  the 
words  of  the  statute ;  but  when  consideration 
is  given  to  Its  practical  application  it  seems 
obvious  the  statute  could  not  have  contemplat- 
ed the  result  which  a  different  meaning 
would  impart  The  statute  of  limitations  is 
a  statute  of  repose,  and  that  portion  of  it 
which  makes  a  distinction  between  a  mere 
naked  possession  and  possession  under  a 
deed  or  Judgment  or  decree  is  intended  to 
give  additional  security  to  those  who  hold 
under  paper  title  by  relieving  them  after  10 
years'  possession  of  the  hazard  of  the  loss  of 
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links  In  the  chain  of  title.  This  deslgrn  of 
the  statute  would  be  nnreasonably  restrict- 
ed, if  one  who  enters  upon  a  distinct  tract 
of  land  under  a  deed  or  decree  of  the  court 
purporting  to  Invest  him  with  a  title  to  that 
entire  tract  by  metes  and  bounds  should  be 
required  to  cultivate  or  otherwise  actively 
use  the  same  portion  of  the  land  every  year 
for  the  full  period  of  ten  years,  thus  losing 
the  benefit  of  the  statute  if  he  should  see 
fit  to  divide  the  land,  cultivating  one  half, 
and  leaving  the  other  half  fallow  In  alter- 
nate years.  We  conclude  there  was  no  error 
In  the  instruction  of  the  circuit  Judge  on 
this  point 

The  fifth  request  to  charge  was  as  follows : 
**If  the  jury  is  satisfied  by  the  preponder- 
ance of  the  evidence  that  the  plaintiff  Is  the 
owner  of  the  said  square,  then  he  is  enti- 
tled to  recover,  but  in  no  event  can  he  recov- 
er any  more  than  the  value  of  the  land  ac- 
tually taken  and  actually  occupied  by  the 
tracks,  embankments,  and  other  Improve- 
ments of  the  said  South  Carolina  &  Georgia 
Railroad  Company  and  its  successors,  the 
Southern  Railway,  Carolina  Division,  the 
defendant,  at  the  time  It  was  so  taken,  with 
snch  damage,  if  any,  as  the  construction  of 
snch  improvements  may  have  caused  to  his 
adjoining  land.  And  the  fact  that  the  de- 
fendant, In  the  assertion  of  Its  claim  to  be 
the  owner  of  the  whole  square,  inclosed  the 
same,  or  the  unoccupied  and  vacant  portion 
thereof,  with  a  fence.  If  they  find  such  fact 
from  the  evidence,  will  not  entitle  the  plain- 
tlflT  to  recover  for  the  whole  square,  or  the 
unoccupied  and  vacant  portion  thereof,  even 
if  he  has  established  his  title  thereto,  but  only 
for  the  part  actually  taken  and  occupied  by 
tracks,  embankments,  and  other  Improve- 
ments for  railroad  purposes  and  for  the  dam- 
age, if  any,  to  the  residue."  The  circuit  judge 
gave  the  request  to  the  jury  as  being  a  sound 
legal  proposition,  if  the  defendant  Inclosed 
the  land  merely  for  the  purpose  of  assert- 
ing title  to  It,  and  not  for  the  purpose  of  ap- 
propriating the  land  inclosed  for  railroad 
uses.  The  defendant's  counsel  Insist  the  re- 
quest should  have  been  given  to  the  jury 
without  modification,  contending  that  there 
was  positive  and  direct  evidence  that  the  de- 
fendant inclosed  the  land  merely  for  the  pur- 
pose of  asserting  title,  and  that  there  was  no 
evidence  of  an  Intention  to  appropriate  it  to 
railroad  purposes.  It  is  true  there  was  no 
declaration  of  any  witness  on  the  subject,  ex- 
cept that  of  Mr.  Abney,  who  testified  that, 
when  the  contention  between  the  plaintiff 
and  defendant  with  regard  to  the  land  was 
brought  to  his  attention,  he,  as  counsel  for 
the  defendant,  advised  that  the  lot  be  inclos- 
ed, and  that  It  was  actually  Inclosed  "for  the 
purpose  of  asserting  positive  possession  and 
ownership  in  the  open  and  vacant  lands,  and 


was  intended  and  so  directed  to  be,  not  the 
taking  of  property  under  the  right  of  condem- 
nation, but  assertion  of  their  title  to  the 
land  as  individual  proprietors.**  There  is, 
of  course,  no  doubt  that  Mr.  Abney  stated 
correctly  his  connection  with  the  matter  and 
his  view  of  the  purpose  of  fencing  the  land ; 
but  it  Is  to  be  observed  that  the  request  un- 
der discussion  was  asked  as  a  guide  to  the 
jury  In  case  they  found  the  plaintiff  had  es- 
tablished Ills  title  by  adverse  possession 
against  the  defendant ;  and  further,  that  the 
defendant  in  asserting  title  by  the  inclosure 
and  otherwise  rested  its  claim  on  the  stat- 
ute of  December  19,  1838  (8  St  at  Large,  p. 
484),  granting  to  the  Louisville,  Cincinnati 
&  Charleston  Railroad  Company  ''such  lots 
and  parts  of  lots  in  the  town  of  Columbia  as 
belong  to  the  state,  and  may  be  required  for 
the  purpose  of  constructing  and  keeping  up 
the  road  depositories  and  other  buildings 
and  works"  of  that  company,  "provided  that 
*  •  *  the  grounds  required  for  the  depos- 
itories and  other  works  shall  not  exceed 
twelve  acres."  The  assertion  by  the  rail- 
road company  of  its  right  to  inclose  and  hold 
the  land  under  this  act  was  an  assertion  of 
Its  intention  to  use  the  land  under  the  act 
"for  the  purpose  of  constructing  and  keep- 
ing up  the  said  depositories  and  other  build- 
ings and  works,"  and  the  evidence  offered  of 
this  assertion  was  some  evidence  that  the 
purpose  was  not  only  to  assert  title  to  the 
property,  but  to  Inclose  the  land  and  appro- 
priate It  for  railroad  purposes.  The  objec- 
tion to  the  charge  on  this  point  therefore 
was  not  well  founded. 

Defendant's  counsel  did  not  argue  the  ex- 
ception alleging  error  in  excluding  from  the 
consideration  of  the  jury  the  words  "conced- 
ed as  belonging  to  S.  S.  R.  R.  by  city  1899," 
written  over  the  representation  of  the  land  In 
dispute  on  a  blue  print  which  the  defendant 
produced  as  a  copy  of  an  original  plat  made 
by  Its  own  engineer.  Manifestly  there  is 
no  foundation  for  the  exception,  for  there 
was  no  evidence  of  the  date  of  the  writing 
or  by  whom  it  was  made,  or  even  that  it  was 
on  the  original  plat. 

On  motion  for  a  new  trial,  the  circuit  Judge 
ordered  a  new  trial  nisi,  providing  for  a  re- 
duction of  the  verdict  from  $6,863.32  to  $5,- 
680  on  the  same  conditions  as  were  consider- 
ed by  this  court  in  Hall  v.  N.  W.  R.  R.  Co., 
81  S.  0.  522,  62  S.  E.  84&  Upon  that  au- 
thority it  Is  adjudged  that  there  shall  be  a 
new  trial  unless  the  plaintiff  shall  within  80 
days  from  the  filing  of  the  remittitur  from 
this  court  remit  on  the  record  the  difference 
between  $6,865.32  and  $5,680. 

Upon  such  entry  being  so  made,  it  is  ad- 
judged that  the  judgment  of  the  circuit  court 
be  affirmed. 
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HOLUS  ▼.  8TATB  BOARD  OF  MEDICAL 
EXAMINERS. 

(Sapreme  Court  of  South  Carolina.    April  9, 
1909.) 

PHTSIOIANS  AlTD  SUBOEONS  (S  5*)— BBOISTBA- 

TioN— AuTHORirr  or  Board. 

Under  section  9  of  "An  act  to  regulate  the 
practice  of  medicine  in  South  Carolina,  to 
provide  for  a  State  Board  of  Medical  Examin- 
ers, and  to  define  their  duties  and  powers,"  ap- 
proved February  27,  1904  (24  St.  at  Large,  p. 
516),  providing  that  "the  board  shall  be  empow- 
ered, without  examination,  to  indorse  upon  re- 
ceipt of  the  license  fee  of  five  dollars  the  licenses 
Issued  by  other  state  boards  having  an  equal 
standard,"  provided  that  other  state  boards  ex- 
tend to  the  licenses  of  this  state  the  same  cour- 
tesy, the  board  is  not  bound  to  indorse  or  recog- 
nize licenses  from  other  states,  but  the  matter  is 
left  to  their  discretion. 

[E>d.  Note.— -For  other  cases,  see  Physicians 
and  Surgeons,  Dec  Dig.  S  &*] 

Biandamus  by  Oliyer  0.  Hollis  against  the 
State  Board  of  Medical  Examiners.  Writ 
refused. 

Blease  &  Dominick;  for  petitioner. 

WOODS,  J.  The  petitioner  asks  that  the 
court  by  its  writ  of  mandamus  require  the 
State  Board  of  Medical  Examiners  to  is- 
sue to  him  a  license  to  practice  medicine. 
The  application  rests  on  the  allegations  that 
the  petitioner  had  stood  the  examinations  re- 
quired by  the  hoards  of  medical  examiners 
of  the  states  of  Georgia  and  Virginia,  lind 
had  received  from  each  of  those  boards  a 
license  to  practice  as  a  physician;  that  he 
presented  these  licenses  to  the  board  of  med- 
ical examiners  of  this  state,  tendering  at 
the  same  time  the  statutory  fee  of  $5,  and 
demanded  a  license  to  practice  medicine 
in  this  state,  but  the  license  was  refused; 
that  at  the  time  of  the  demand,  the  board 
of  medical  examiners  of  this  state  recog- 
nized licenses  granted  hy  the  boards  of 
examiners  of  the  states  of  Georgia  and  Vir- 
ginia under  a  reciprocal  arrangement  exist- 
ing by  Tirtue  of  the  following  section  of  an 
act  entitled  "An  act  to  regulate  the  practice 
of  medicine  In  South  Carolina,  to  provide 
for  a  State  Board  of  Medical  Bxaminers, 
and  to  define  their  duties  and  powers,"  ap- 
proved 27th  February,  1904  (24  St.  at  Large, 
p.  512): 

"Sec.  9.  The  board  shall  be  empowered 
without  examination  to  indorse,  upon  re- 
ceipt of  the  license  fee  of  five  dollars,  the 
licenses  issued  by  other  state  boards  hav- 
ing an  equal  standard:  Provided,  said  other 
state  board  accord  to  the  licenses  of  the 
South  Carolina  state  board  the  same  courte- 
sy; and  said  other  state  board  licenses, 
when  Indorsed,  shall  entitle  the  holder  to 
registry  in  this  state,  and  to  all  the  rights 
and  privileges  thereby  granted." 

The  statute  does  not  require  the  board 
of  medical  examiners  of  this  state  to  in- 
dorse or  recognize  licenses  from  other  states, 


but  merely  empowers  them  to  do  so  on  the 
conditions  mentioned  In  the  statute.  The 
matter  was  one  placed  by  the  statute  en- 
tirely within  the  discretion  of  the  board. 
The  case  of  State  ex  rel.  Mauldln  ▼.  Matt- 
hews, 81  S.  C.  414,  62  S.  E.  695,  is  relied 
on  by  the  petitioner;  but  that  case  In  its 
facts  is  the  opposite  of  this.  There  the 
mandamus  was  issued  against  the  board 
of  pharmaceutical  examiners,  because  the 
petitioner  was  a  graduate  of  a  reputable  col- 
lege of  pharmacy,  and  the  statute  there  un* 
der  consideration  provides:  "No  examination 
shall  be  required  in  case  the  applicant  is  a 
regular  graduate  in  pharmacy  from  any  rep- 
utable college;  but  such  applicant  shall  be 
entitled  to  a  license  upon  furnishing  evi- 
dence of  his  graduation  satisfactory  to  the 
said  board  and  upon  payment  of  the  fee 
of  five  dollars."  In  that  case  the  discre- 
tion to  refuse  a  license  to  the  graduate  of 
a  reputable  college  of  pharmacy  was  ex- 
pressly denied  to  the  board,  while  in  this 
case  the  statute  contemplates  that  the  grant- 
ing or  refusing  of  the  license  in  this  state 
to  an  applicant  holding  a  license  from  the 
board  of  examiners  of  another  state  shall 
be  entirely  within  the  discretion  of  the 
board  of  medical  examiners  of  South  Caro- 
lina. 
The  petition  for  mandamus  Is  refused. 


I  (O  S.  C.  466) 

TENHBT  T.  ATLANTIC  COAST  MNB   B. 
CO. 

(Supreme  Court  of  South  Carolina.    April  ISC 
1909.) 

1.  I3VIDEN0S  (I  218*)-<k>]CPB0iasB  or  PsifD* 
mo  Litigation— Admissxbilitt. 

A  proiKwition  to  pay  a  claim  made  with  a 
view  of  compromising  a  pending  litigation  it  in- 
admisaible  in  evidence. 

[Bd.   Note.— For   other  cases,   see   Bvidence^ 
Cent.  Dig.  I  745;   Dec  Dig.  S  213.*]    . 

2.  DvinEiTCS  a  218*)  —  Action  won  Loss  ov 
Freight. 

In  an  action  against  a  carrier  for  loss  of 
freight,  ,the  testimony  of  the  shipper  that  pend- 
ing the  suit  the  carrier's  freight  claim  agent 
had  stated  that  the  claim  had  been  ordered  paid« 
and  that  the  shipper  should  go  home  and  get 
his  money,  was  not  objectionable  as  proving  a 
compromise  pending  liti^tion,  but  was  evi- 
dence of  the  carriers  liability. 

[Ed.   Note.— For  other   cases,   see   Evidence* 
Cent  Dig.  I  746;  Dec.  Dig.  «  213.*] 

8.   BVIDENOE   (I   241*)— AOMISBIONS  OT  AOENT 

—Effect, 

Admissions  of  an  agent  made  during  the 
agency  and  within  its  scope  as  to  a  matter  then 
depending  are  binding  on  the  principal. 

[Ed..  Note.— For   other   cases,   see  BMdenoe, 
Cent.  Dig.  «  887;  Dec  Dig.  S  24L*] 
4.  Cabbibbs  (S  186*)— Action  ix>b  Loss  ow 

Goods— EvinENGK--QuBSTiON  fob  Jubt. 
Whether  a  freight  claim  agent  of  a  carrier 
who  passes  on  claims  and  either  rejects  them 
or  orders  them  paid  has  authority  to  adjust  a 
freight  claim  and  communicate  the  decmon  to 
the  claimant  so  as  to  make  his  statement  te 


•For  other  casoB  see  Mm9  topic  and  ■ection'  NUMBER  in  D^.  ft  A&i.  Digs.  1907  to  date,  ft  Reporter  Indexea 
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tlie  cUdma&t  bindlnc  on  the  carrier  held  for  the 
Jury. 
[Ed.  Note.— For  other  caeea,  aee  Carrien,  Dec. 

6.  GABBIEBB       (I      20^)    —    NONDBLIYKBT      OF 

Fbkight— PEaTAurr. 

Where  it  appeared  that  the  shipper  had  pre- 
sented hie  claim  in  Januarjr.  and  that  in  Au- 
nst  following  the  carrier^e  might  claim  agent 
had  stated  that  the  claim  had  been  ordered  paid 
MTeral  days  before,  the  liability  of  the  carrier 
for  the  penalty  for  failing  to  adjust  the  claim 
within  a  specified  time  impobed  by  Act  Feb.  28^ 
1903,  24  St.  at  Large,  p.  SI,  was  for  the  Jnry. 

[Ed.  Note.— For  other  cases,  see  Oarrien, 
Dec  Dig.  I  2a*] 

Appeal  from  Common  Pleas  Clrcoit  Court 
of  Marion  Ooanty;  S.  W.  G.  SMpp,  Judge. 

Action  by  J.  N.  Tenhet  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  From  a 
jndgmoit  for  plalntUT,  defendant  appeals. 
AfQrmed. 

Montgomery  ft  Lide,  for  appellant  Jas. 
W.  Johnson,  for  respondent 

JONBS»  J.  The  drcolt  court  affirmed  the 
Judgment  of  the  magistrate  conrt  In  this  ac- 
tion for  damages  for  the  alleged  loss  of  one 
case  of  cigars  valued  at  $23.50  while  in  the 
possession  of  defendant  carrier,  and  for  the 
$S0  penalty  under  Act  Feb.  23,  1903,  24  St 
at  Large,  p.  81. 

Appellant  contends  for  a  reyersid  on  the 
ground  that  there  was  no  testimony  that 
tlie  goods  were  lost  while  in  the  possession 
of  the  defendant  The  complaint  alleged 
tbat  the  goods  had  been  delivered  to  the  de- 
fendant, and  was  lost  while  in  its  possesr 
■ion.  Tbe  plalntifl!  failed  to  offer  any  evi- 
dence on  the  subject  unless  it  be  inferable 
ftom  tbe  following  testimony  of  the  plaintill: 
^1  bought  these  cigars  in  Charlotte,  and  or- 
dered them  shipped  to  me  In  Marion.  I  nev- 
er received  them.  I  fQed  a  claim  for  them 
with  the  Atlantic  Coast  Line  Bailroad  Com- 
pany with  the  agent  of  said  road  at  Marlon, 
B.  CL  Mr.  Hl^ld  was  the  agent  The  claim 
was  handed  to  him  January  18,  1007.  He 
gave  me  a  receipt  which  I  now  introduce  in 
evidence  ^narked  'Exhibit  B*].  Mr.  Hand 
was  and  now  is  agent  at  Marion  railroad  sta- 
tion. A.  EL  Shepard  is  freight  daim  agent 
of  the  A.  CI  L.  JEtallroad  Company.  He  passes 
upon  claims^  and  either  orders  them  paid  or 
rejects  them.  I  was  in  Mr.  Shepard's  office 
two  weeks  ago,  on  or  about  August  5th  inst 
He  and  I  had  a  talk  about  the  daim  sued 
cm.  He  called  Mr.  Barnes,  one  of  his  clerks, 
who  produced  a  paper,  and  said  to  Mr.  Shep- 
ard, in  my  presence:  'This  daim  has  been 
ordered  paid  several  days.'  Mr.  Shepard 
Hien  said  to  me:    'Go  home,  and  get  your 


money.'  Some  days  later  I  saw  Mr.  Hand. 
He  said  the  claim  had  been  ordered  paid.  I 
had  no  other  claim  against  the  company  at 
that  time.  No  part  of  it  has  ever  been 
paid."  Cross-examination:  ** After  I  heard 
that  the  daim  had  been  ordered  paid,  I  never 
applied  for  the  money.  I  think  the  goods 
were  delivered  to  the  Southern  Railway  Com- 
pany at  Charlotte,  N.  C.  Mr.  Shepard  and 
Mr.  Hand  never  said  that  the  Coast  Line 
Railroad  Company  had  received  the  goods. 
I  don't  know  of  my  own  knowledge  that  any 
railroad  received  the  gooda  There  is  the 
bUl  of  lading.'*  This  bUl  of  lading  was  not 
admitted  in  evidence. 

At  the  time  of  the  alleged  admissions  the 
suit  was  pending  in  the  drcult  court  If  this 
proposition  to  pay  the  claim  of  $23.50  was 
made  with  a  view  to  compromise  the  pend- 
ing litigation,  it  was  inadmissible,  and  should 
have  no  probative  force,  as  it  Is  the  policy  of 
the  law  to  encourage  compromises.  Chandler 
V.  Geraty,  10  S.  a  308 ;  Frick  &  Co.  v.  Wilson, 
36  S.  C.  60,  15  S.  E.  331;  Oibbes  v.  McCraw,  45 
S.  C.  184,  22  S.  B.  790;  Robwtson  v.  Blair  ds 
Co.,  56  S.  C.  104,  34  8.  B.  11,  76  Am.  St  Rep. 
543;  Norris  v.  Insurance  Co.,  67  S.  C.  861,  85  S. 
E.  572.  But  it  does  not  appear  with  certainty 
that  this  was  a  proposition  made  in  the  spirit 
and  confidence  of  negotiation  for  a  compro- 
mise, and  we  cannot  assume  so.  It  seems 
rather  to  be  a  statement  of  a  fact  that  the 
claim  as  made  had  been  ordered  to  be  paid, 
and  a  direction  to  the  daimant  to  go  and 
get  his  money.  If  It  was  within  the  duty  of 
Mr.  Shepard  to  adjust  freight  daims  and 
communicate  with  the  claimant  with  refer- 
ence thereto,  his  report  of  the  claim  as  one 
ordered  to  be  paid  was  some  evidence  to  be 
submitted  to  the  jury  tliat  the  conditions 
for  liability  existed.  The  rule  of  law  is  that 
the  admissions  of  an  agent  bind  the  prin- 
dpal  if  made  during  the  agency  and  within  its 
scope  as  to  a  matter  then  depending.  Mein- 
hard  v.  Youngblood,  41  &  a  325,  19  S.  S. 
675;  Ragsdale  v.  Southern  Railway,  72  S.  CL 
124,  51  a  IL  640 ;  Crawford  v.  Railway,  66  S. 
a  144,  84  S.  B.  80;  Stroud  v.  Railway,  79  S. 
a  ^(52,  60  S.  BL  968.  See,  also,  LIpscombs  v. 
South  Bound  R.  R.  Ca,  66  S.  C.  156^  48  & 
B.  888;  Southern  By.  v.  Howell,  79  S.  C» 
288^  60  S.  Bb  677.  Whether  this  particular 
matter  was  within  the  scope  of  the  agent's 
emi^oyment  at  the  thne  of  the  admission 
was  a  question  for  the  Jury.  If  plaintiff  was 
entitled  to  go  to  the  Jury  on  the  matter 
discussed,  it  was  not  improper  upon  the  tes- 
timony to  submit  to  them  also  the  question 
as  to  the  penalty. 

The  Judgment  of  the  circuit  court  was 
affirmed. 
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BUIXOOK  T.  CHAEIiBSTON  &  W.  C.  BY. 
CO. 

(Supiem*  Court  of  South  Carolina.     April  9, 
1900.) 

1.  Caebiebs  (I  133*)— Ij088  of  Fbsiohi^Ao- 

TIQN— BVIDENC1^— ADMISSIBIUTT. 

In  an  action  against  a  carrier  for  loss  of 
freight  alleged  to  have  been  consigned  to  "A.  G. 
B./'  the  bill  of  lading  issued  to  ^'W.  EL  B."  is 
properly  received  in  evidence  on  it  appearing 
that  the^goods  had  been  ordered  and  paid  for  by 
*'A.  G.  B.,"  and  that  the  seller  had  always  ad- 
dressed him  as  "W.  IL  B." 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  583;  Dec  Dig.  i  133.*] 

2.  CASBIEB6  (S  96*)— Delay  in  Delivebt  of 
Fbbioht  —  Obligations  and  Rights  of 
Consignee. 

Though  a  carrier  delays  the  delivery  of 
freight  for  four  months,  the  consignee  must  ac- 
cept them  when  tendered  and  rely  on  his  right 
to  recover  for  negligent  delay,  notwithstand- 
ing Act  Feb.  23,  1903  (24  St.  at  Large,  p.  81), 
making  a  carrier  liable  for  loss  of  or  damage 
to  goods  and  a  penaltv  for  failure  to  adjust 
the  claim  ther^or  within  a  time  limited. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  396;    Dec.  Dig.  S  98.*] 

3.  Cabbiebs  (S  105*)— Negligent  Delay  in 

TBANSFOBTATION— LlABILITT. 

At  common  law  the  measure  of  the  carrier's 
liability  for  negligent  delay  in  the  transporta- 
tion of  goods  is  the  depreciation  in  market  value 
thereof  at  the  time  and  place  they  should  have 
been  delivered  and  the  market  value  according 
to  their  condition  at  the  time  and  place  of  ac- 
tual delivery  or  tender,  together  with  any  rea- 
sonable loss  proximately  caused  by  such  delay. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  457;   Dec  Dig.  f  105.*] 

4.  Cabbiebs  (§  20*)— Injubies  to  Fbeiohov- 

StATUTOBY  JblABILITY.' 

Under  Act  Feb.  23,  1903  (24  St  at  Large, 
p.  81),  making  a  carrier  liable  for  loss  of  or 
damage  to  freight,  together  with  penalty  for 
failure  to  adjust  the  claim  therefor  within  a 
prescribed  time,  a  claim  mav  be  filed  for  loss 
after  the  lapse  of  a  reasonable  time  for  the  ar- 
rival of  the  goods,  and  recovery  may  be  had  for 
any  loss  or  damage  to  goods;  but  no  recovery 
of  the  penalty  can  be  had  unless  there  is  a  re- 
covery for  the  full  amount  of  damage  claimed. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  B.  W.  Memmenger, 
Judge. 

Action  by  A.  O.  Bullock  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

Wm.  P.  Greene,  for  appellant  Gary  & 
Ferryman,  for  respondent 

JONES,  J.  This  action  was  commenced 
In  a  magistrate's  court  for  the  recovery  of 
the  value  of  two  dozen  steel  traps,  alleged 
to  have  been  lost  while  in  the  possession  of 
the  defendant  company,  and  also  the  re- 
covery of  the  statutory  penalty  of  $50  under 
the  act  of  February  23, 1903  (24  St  at  Large, 
p.  81).    The  judgment  of  the  magistrate  for 


the  full  amount  and  penalty  was  affirmed 
by  the  circuit  court,  overruling  defendant's 
exceptions.  These  exceptions  are  renewed 
Jn  this  court 

The  bill  of  lading  introduced  in  evidence 
was  issued  to  W.  R.  Bullock,  and  defendant 
objected  to  its  introduction  upon  the  ground 
that  the  complaint  was  for  loss  of  a  con- 
signment to  "A.  Q.  Bullock."  The  plaintiff 
testified  that  he  bad  ordered  the  goods  in 
question  shipped  to  him  and  paid  for  them, 
and  that  J.  P.  Jennings,  partner  of  Gambrell 
Hardware  Co.,  always  addressed  him  as  *'W. 
R.  Bullock."  This  was  sufficient  evidence  of 
identification  of  plaintiff  as  the  consignee 
to  permit  introduction  of  the  bill  of  lading, 
without  referring  to  the  testimony  of  de- 
fendant's agent  as  to  his  tender  of  the  goods 
to  plaintiff. 

It  appears  that  the  claim  was  filed  with 
defendant's  agent  on  February  28,  1907,  for 
the  value  of  two  dozen  steel  traps  as  lost 
The  goods  arrived  at  their  destination  and 
were  tendered  to  plaintiff  not  later  than 
June  15, 1907,  but  he  declined  on  the  ground 
that  he  had  gone  out  of  business.  This  ac- 
tion was  begun  August  15,  1907.  There  was 
no  testimony  that  the  goods  bad  been  dam- 
aged. One  witness  testified:  **Traps  worth 
same  in  June  as  in  April.  Only  difference 
would  be  interest  on  money  for  one  year." 
The  magistrate  charged  the  jury  that  if  00 
days  expired  after  the  filing  of  the  claim  be- 
fore defendant  notified  plaintiff  of  the  ar- 
rival of  the  goods,  they  should  find  for  the 
plaintiff  the  amount  claimed,  $7.25,  and  pen- 
alty, $50,  for  failure  to  deliver  the  goods, 
provided  the  defendant  had  been  negligent 
in  tracing  the  goods  within  the  time  allowed 
by  law.  This  charge  was  erroneous.  Not- 
withstanding the  delay,  it  was  the  duty  of 
the  plaintiff  to  accept  the  goods  when  ten- 
dered and  rely  upon  his  right  to  recover  of 
the  carrier  damages  for  negligent  delay  in 
transportation.  Nettles  v.  Railroad,  7  Rich. 
Law,  190,  62  Am.  Dec.  409 ;  Moody  v.  Rail- 
way Co.,  79  a  C.  300,  60  S.  B.  711 ;  Cousar 
Mercantile  Co.  v.  Southern  Railway  Co. 
(manuscript  decision)  64  S.  B.  — ..  In  the 
last-cited  case  the  tender  was  made  before 
the  expiration  of  the  time  allowed  for  ad- 
justment of  the  claim.  In  this  case  the  ten- 
der was  made  after  the  expiration  of  such 
time,  but  before  action  was  brought  We  do 
not  construe  the  statute  as  abrogating  the 
rule  of  law  declared  in  the  cases  cited.  The 
goods,  though  delayed  In  transportation,  still 
belonged  to  the  plaintiff,  and  he.  could  not 
abandon  them  and  throw  upon  the  carrier 
liability  as  for  their  total  loss  or  destruction. 
The  measure  of  the  carrier's  liability  at 
common  law  for  negligent  delay  in  the  trans- 
portation of  goods  is  \the  depreciation  in 
market  value  of  the  goods  at  the  time  and 
place  they  should  have  been  delivered  and 


•For  other  caaps  see  same  topic  and  section  NUlfBER  In  Dec  ft  Am.  Diss- 1^07  to  date,  ft  Reporter  Indexes 
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the  market  Taloe,  according  to  their  condi- 
tion, at  the  time  and  place  of  actual  delivery 
or  tender,  together  with  any  reasonable 
loss  or  expense  proximately  caused  by  such 
delay.  McKerall  ▼.  Railroad,  76  S.  C  341, 
66  S.  K  965.  The  liability  under  the  statute 
l8  **for  loss  of  or  damage  to"  the  goods,  to- 
gether with  penalty  for  failure  to  adjust  or 
pay  the  claim  therefor  within  the  prescribed 
time.  The  claim  may  be  filed  for  loss  after 
the  lapse  of  a  reasonable  time  for  the  arrival 
of  the  goods,  and  in  an  action  under  the 
statute  recovery  may  be  had  for  any  loss  of 
or  damage  to  goods  that  may  be  shown;  but 
no  recovery  of  the  penalty  can  be  had  un- 
less there  be  a  recovery  for  the  full  amount 
of  loss  of  or  damage  to  goods  claimed. 
There  being  no  evidence  of  such  loss  or  dam- 
age to  the  extent  of  $7.25,  the  amount  of  the 
claim  as  filed.  It  was  error  to  Instruct  the 
jury  that  recovery  should  be  had  for  such 
sum  and  the  penalty  if  the  defendant  had 
been  negligent  in  tracing  the  goods. 

The  judgment  of  the  circuit  court  and  of 
the  magistrate's  court  Is  reversed,  and  the 
case  la  remanded  to  the  magistrate's  court 
for  a  new  trlaL 


(82  a  C.  481) 

FASS  et  ux.  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.    April  15, 
1909.) 

1.  Pleading  (S  428*)— OBjBcnoNs  Waived. 

A  defendant  who  does  not  avail  itself  of 
the  right  to  have  allegations  in  a  complaint 
stricken  out  cannot  complain  because  the  court 
Admitted  evidence  in  support  of  the  allegations. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  §  1433;  Dec  Dig.  S  42a*] 

2.  TBIAL  (§  208*)— EJVIDENCB— iNSTBUCnONS. 

Where  evidence  was  admitted  in  support 
of  the  allegation  of  the  complaint  which  should 
have  been  stricken  out  on  motion,  defendant 
may  ask  the  court  to  instruct  the  jury  not  to 
consider  the  evidence  in  arriving  at  their  ver- 
dict. 

[ESd.  Note.— For  other  cases,  see  Trial,  Cent 
Mg.  S  504;  Dec.  Dig.  |  208.*] 

S.  Telegbaphb  and  Teuefhones  (8  68*)  — 

NONDEUVEBT  OT  MESSAGES— NOTIGE  TO  OOH- 
PANT. 

A  telegram  reciting,  ''I  am  feeling  better. 
Don't  come,**  sent  to  a  wife  In  reply  to  her 
message  to  wire  as  to  how  he  felt,  and  asking 
whether  she  should  come,  puts  tne  telegraph 
company  on  notice  that  the  wife  will  probably 
suffer  mental  anguish  on  her  failure  to  receive 
a  reply  to  her  message,  rendering  the  company 
liable  for  such  mental  anguish  on  failure  to 
deliver  the  telegram. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  ff  60,  70;  Dec. 
Dig.  I  »♦] 

4L  Telegbaphb  and  Telephones  (S  05*)  — 

NONDELIVEBT  OF  MeSSAGE^H-AcTIONS— EVI- 
DENCE—Admissi  BiLrnr. 

Where  the  complaint  in  an  action  against 
m  telegraph  company  for  failure  to  deliver  a 
telegram  sent  by  a  husband  to  his  wife  an- 
nouncing that  he  was  feeling  better,  and  that 


she  should  not  come  to  him,  did  not  allege  no- 
tice to  the  company  of  the  illness  of  the  wife 
on  it  receiving  the  telegram  for  transmission 
to  her,  evidence  that  the  husband  notified  the 
company's  messenger  of  her  illness  when  he  gave 
him  the  telegram  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  ft  65.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlon  County;  Robt.  Aldrich.  Judge. 

Action  by  Max  Fass  and  wife  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Reversed  and  remanded. 

Geo.  H.  Fearons,  Wlllcox  &  Wlllcox,  Henry 
E.  Davis,  and  Millins  &  Hughes,  for  appel- 
lant   Livingston  &  Gibson,  for  respondents. 

WOODS,  J.  The  plaintiffs.  Max  Fass  and 
his  wife  Theresa  Fass,  recovered  judgment 
on  a  complaint  alleging  physical  suffering 
and  mental  anguish  of  Theresa  Fass  owing 
to  the  defendant's  negligence  and  willful- 
ness In  failing  to  deliver  a  telegram.  Some- 
where between  2  o'clock  and  4  o'clock  p.  m., 
on  7th  January,  1904,  Theresa  Fass  sent 
over  the  defendant's  line  from  Marion,  S. 
C,  to  her  husband.  Max  Fass,  at  Dillon,  a 
C,  the  following  telegram:  "Wire  at  once 
how  feeling.  Shall  I  return  Friday  morn- 
ing." This  message  was  received  in  due 
time,  and  Max  Fass  Immediately  delivered 
to  the  defendant  the  following  reply,  ad- 
dressed to  Mrs.  Fass  at  Marion:'  "Am  feel- 
ing better.  Don't  come.  Am  in  store  to- 
day." The  message  to  Mrs.  Fass  was  never 
delivered.  When  a  reply  to  her  telegram 
did  not  come  in  a  reasonable  time,  Mrs.  Fass 
became  alarmed  about  her  husband,  took 
the  train  leaving  Marion  at  6:40  on  Thurs- 
day evening,  and  arrived  at  her  home  at 
Dillon  between  9  and  10  o'clock  of  the  same 
day.  The  complaint  alleges  that  at  the  time 
Mrs.  Fass  was  sick  and  the  weather  very 
inclement ;  that  her  husband,  presuming  his 
telegram  had  been  delivered,  was  not  ex- 
pecting her,  and  had  made  no  arrangements 
to  meet  her  at  the  station  with  a  convey- 
ance; that  in  her  enfeebled  condition  she 
was  thus  compelled  to  walk  to  her  home 
alone  at  night  and  in  the  cold;  and  that 
from  the  anxiety,  exertion,  and  exposure  in 
her  weak  condition  she  was  made  seriously 
ill.    The  answer  was  a  general  denial. 

The  exceptions  are  numerous,  but  the  case 
Is  in  a  small  compass ;  for  the  principles  in- 
volved have  been  stated  by  the  court  in 
other  cases.  There  is  no  allegation  in  the 
complaint  that  the  defendant  had  notice  of 
the  sickness  of  Mrs.  Fass  when  it  failed  to 
transmit  the  telegram  to  her.  It  was  there- 
fore the  right  of  the  defendant  to  have  the 
statements  as  to  her  illness  at  that  time 
stricken  out  of  the  complaint,  but  the  de- 
fendant did  not  avail  itself  of  that  right 
and  hence  cannot  complain  that  the  court 
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admitted  evidence  In  support  of  the  allega- 
tion. Martin  r.  Seaboard  Air  line  Ry.,  70 
8.  0.  8»  48  S.  B.  616;  Blassingame  t.  Lau- 
rens, 80  S.  0.  88,  61  S.  B.  96.  Bven  after  the 
admission  of  such  testimony,  the  defendant 
could  hare  asked  the  court  to  instruct  the 
Jury  that  the  Illness  of  the  plaintiff  at  the 
time  of  defendant's  breach  of  duty  could  not 
be  taken  Into  consideration  In  estimating 
her  damages.  But  no  such  request  was 
made,  and  there  Is  no  exception  to  the  charge 
of  the  court  on  that  point 

There  Is  no  foundation  tar  the  assignment* 
of  error  to  the  circuit  court  In  refusing  to 
hold  that  there  was  nothing  In  the  telegram 
to  put  the  defendant  on  notice  that  Blrs. 
Fass  would  probably  suffer  mental  anguish 
and  endeavor  to  reach  her  husband  as  soon 
as  practicable  when  she  received  no  reply 
to  her  telegram  for  Immediate  Information 
as  to  his  health.  The  point  Is  disposed  of 
In  Hughes  v.  Telegraph  Ck>.,  72  S.  C.  616»  52 
S.  B.  107,  In  this  language:  ''When  a  mes- 
sage relates  to  the  serious  Illness  or  death 
of  a  person,  a  telegraph  company  Is  bound 
to  take  notice  that  the  addressee  has  an  In- 
terest In  the  subject  of  the  message,  and 
that.  In  case  of  a  near  relative,  the  probabil- 
ity Is  that  the  addressee  will  follow  the 
promptings  of  nature,  and  respond  to  the 
message,  and.  If  possible,  at  once  set  out  to 
attend  the  sick  bedside  or  funeral  as  the  case 
may  be."  Willis  v.  Telegraph  Co.,  69  S.  a 
531,  48  S.  B.  5S8, 104  Am.  St  Rep.  828;  Key 
V.  Telegraph  Co.,  76  S.  a  SOI,  56  S.  B.  962; 
Cloy  V.  Telegraph  Co.,  78  S.  a  110,  58  S.  B. 
972.  In  the  case  of  Simmons  v.  Telegraph 
Ck>.,  63  S.  a  425,  41  S.  B.  521,  57  L.  R.  A. 
607,  It  was  held  that  a  complaint  alleging 
facts  almost  exactly  like  those  here  appear- 
ing stated  a  good  cause  of  action  for  mental 
anguish. 

The  serious  point  In  the  appeal  Is  the  ad- 
mission of  the  testimony  of  Max  Fass  that 
he  notified  defendant's  messenger  of  the  ill- 
ness of  Mrs.  Fass  when  he  gave  him  the 
telegram  to  be  sent  to  her.  The  complaint 
contains  no  allegation  of  such  notice,  and 
therefore  furnished  no  foundation  for  the  re- 
covery of  special  damages  on  that  account 
Capers  v.  Telegraph  Co.,  71  S.  a  29,  50  S.  B. 
537;  Wesner  v.  A.  O.  L.  R.  R.,  71  a  O.  211, 
50  S.  B.  789;  Rogers  v.  Telegraph  Co.,  72 
S.  C.  294,  51  a  B.  773;  Wehman  v.  So.  Ry., 
74  S.  a  286,  54  S.  B.  860.  Bvidence  of  no- 
tice was  therefore  Inadmissible.  That  the 
error  was  quite  prejudicial  Is  obvious,  for 
the  Jury  could  not  have  failed  to  regard  the 
fact  that  defendant  had  notice  of  Mrs.  Fass* 
Illness  an  aggravation  of  its  negligence  or 
wantonness  In  failing  to  transmit  the  tele- 
gram which  would  have  relieved  her  anxiety. 
The  exception  on  this  point  must  be  sus- 
tained. 

The  Judgment  of  this  court  is  that  the 


Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  that  court  for  a 
new  trial. 


(g2  8.  C.  247) 
MIMS  V.  WESTERN  UNION  TELEORAPH 
CO. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.  EviDENOB  (8  178*)--Best  and  Secondabt 

BVIDEZVOE. 

A  copy  of  a  telegram  is  admissible  In  evi< 
denoe  only  on  pr6of  of  loss  of  the  originaL 

[Bd.  Note.—For  other  cases,  see  Eividenoev 
Cent.  Dig.  t  680;  Dec.  Dig.  f  iVa*] 

2.  Evidence  (8  357*)  —  Doouhentaby  Evi- 
denc&-teleobams. 

A  writing  not  brought  to  the  notice  of  a 
telegraph  company  is  not  admissible  as  the  orig- 
inal of  a  message  delivered  to  it. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  1492;    Dec.  Dig.  9  357.*] 

8.' Evidence  (8  357*)  —  Documbntaby  Bvi- 
dence—Teleobahs. 

Where  a  telegram  was  dictated  to  a  child, 
a  girl  about  16  years  old,  who  wrote  it  In  a 
memorandum  book  from  which  she  read  It  to  the 
telegraph  company's  receivins  agent,  who  wrote 
it  himself,  instead  of  requiring  her  to  write  it 
on  a  message  blank,  the  telegram  as  written  in 
the  book  was  admissible  against  the  company 
as  evidence  of  the  message  accepted  for  transmis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Evidence* 
Cent.  Dig.  t  1492;    Dec.  Dig.  i  357.*] 

4.  Teleobafhs  and  Telephones  (S  35^)^ 
Receipt  of  Messages  —  Stifuiations  in 
Blanks. 

A  stipulation  in  a  telegraph  company's  mes- 
sage blanks  that  messages  must  be  presented  in 
writing  at  the  transmitting  office  is  binding  on 
those  who  assent  thereto  by  using  the  blank. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  9  25;  Dec  Dig.  § 
35.*] 

5.  Teleobafhs  and  Telephones  (8  35*)^ 
Receipt  or  Messages  —  Stipulations  in 
Blanks. 

There  is  no  presumption  that  the  public 
dealing  with  a  telegraph  company  has  notice  of 
stipulations  on  its  message  blanks  with  respect 
to  the  conduct  of  its  business  merely  because 
they  are  printed  thereon ;  and  an  operator,  who 
receives  a  message  for  transmission  in  violation 
of  a  requirem^it  that  messages  must  be  pre- 
sented in  writing,  does  not  thereby  become  the 
affent  of  the  sender,  if  the  latter  has  no  notice 
of  the  requirement 

[Ed.  Note.— For  other  esses,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  9  25;  Dec.  Dig.  I 
35.*] 

ft.  Evidence  (8  357*)  —  Documentabt  Evi- 
dence—Telegrams. 

A  telegram  having  been  read  to  the  com- 
pany's receiving  agent  who  wrote  It,  the  mes- 
sage as  written  by  him  was  admissible  against 
the  company  to  prove  that  he  made  the  mistake 
in  the  address,  causing  nondelivery. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  9  1492;   Dec  Dig.  S  367*] 

7.  Evidence  (9  237*)  —  Admissions  —  Stat«- 
mbnts  by  Thibd  Persons— Authobitt. 
A  conversation  between  a  telegraph  com- 
pany's agent  and  a  third  person  concerning  an 
undelivered  telegram,  the  agent  being  unable  to 
identify  the  person,  and  there  being  nothing  to 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dea  ft  Am.  Digs.  1907  to  date^  ft  Reporter  Indexes 


tB.0) 


MIMS  ▼.  WESTERN  UNION  TELEGRAPH  00. 


237 


ihow  that  Us  ttatements  would  bind  the  ad- 
drevee,  It  Inadmissible  against  the  latter. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Oent.  Dig.  I  888;   Dec.  Dig.  §237.*] 

8b  Thjbobafhs   and   Txlxphonsb   (S   73*)— 
Ofsbatioh— Actions  vos  DAXAQBa— Qux8- 

nONS  rOB  JUBY. 

Whether  the  failure  of  a  telegraph  com- 
pany's recelTlng  agent  to  make  any  effort  to 
correct  the  address  of  an  undelivered  telegram 
showed  wanton  and  reckless  indifference  to  du^ 
justifying  punitive  damages  held  under  the  evi- 
dence to  be  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Oent  Dig.  §  76;    Dec  Dig.  | 

7a*] 

Appeal  ftom  Gommon  Pleas  Oircuit  Court 
of  OreenyUle  County;  J.  0.  Klngh,  Judge. 

Action  by  Paul  Mima  against  the  Western 
Union  Tdegraph  Company.  From  a  Judg- 
ment for  plaintlfl,  defendant  appeals.  Af- 
firmed. 

Geo.  H.  Fearons,  John  Gary  Evans,  and 
Job.  a.  McCnllough,  for  appellant  Cothran, 
Dean  ft  Cothran,  for  respondent 

WOODS,  J.  This  appeal  Is  from  a  Judg- 
ment In  favor  of  the  plalntilf  for  mental 
anguish  arising  from  the  failure  to  deliver 
a  telegram.  The  complaint  thus  sets  out  the 
telegram  and  the  relationship  of  the  parties: 
*^rbat  on  September  26, 1006,  Harrison  Mims, 
father  of  the  plaintUf,  delivered  to  the  agent 
of  the  defendant  company  at  Greenville,  S. 
C,  a  certain  telegram  signed  hy  him  and  ad- 
dressed to  the  plaintiff,  Paul  Mims»  care 
Columbia  Hotd,  Columbia,  South  Carolina, 
and  reading  in  substance  as  follows:  *Your 
brother  Frank  died  suddenly  last  night 
Oome  at  once.'  **  The  contention  of  the  de- 
fendant nnder  the  general  denial  of  the  an- 
swer was  that  the  telegram  was  not  deliver- 
ed because  the  sender  made  the  mistake  of 
bavlng  it  addressed  to  the  plaintiff,  Colum- 
bia Hotel,  Augusta,  Ga.,  instead  of  Columbia 
Hotel,  Columbia,  S.  C. 

The  question  made  by  the  numerous  ez- 
-ceptions  will  be  considered  as  presented  In 
tbe  argument  of  defendant's  counsel.  There 
-was  evidence  that,  when  Frank  Mims  died, 
bla  father,  Harrison  ^Ims,  desiring  to  tele- 
graph the  plaintiff,  Frank's  brother,  to  come, 
and  being  unable  to  write,  dictated  the  tele- 
gram to  his  grandniece,  AniUe  Early,  a  negro 
girl  about  15  years  old,  who  wrote  it  down 
in  a  memorandum  book.  Annie  Early  tes- 
tified that,  when  she  went  to  the  telegraph 
office,  she  told  the  agent  she  wanted  to  send 
A  message,  and  be  wrote  the  telegram  as  .she 
read  It  from  the  book;  that  the  message,  as 
read  to  the  agent,  wa^  addressed  to  the 
Colnmbla  Hotel,  Columbia,  S.  C.  The  ad- 
miMlon  of  this  memorandum  book  as  evi- 
dence Is  the  first  error  assigned  in  the  ez- 
49eption8.  It  Is  true  a  copy  of  a  telegram, 
like  copies  of  other  Instruments,  is  admls- 
fllbla  In  evidence  only  on  proof  of  loss  of 
the  original;  and  it  is  also  true  that  a  writ- 


ing not  brought  to  the  notice  of  a  telegraph 
company  is  not  admissible  as  the  original 
of  a  message  delivered  to  It  But  In  this  in- 
stance there  was  evidence  that  the  girl  held 
the  book  in  her  hand,  and  from  it  read  the 
message  to  the  receiving  agent  of  the  tele- 
graph company;  thus  giving  him  express 
notice  that  she  was  reading  a  written  mes- 
sage, and  affording  him  full  opportunity  to 
examine  it  The  girl  testified,  further,  that 
she  did  not  know  she  was  allowed  to  write 
the  message  on  a  telegraph  blank  and  de- 
liver it  to  the  agent;  but  supposed  it  to  be 
the  business  of  the  agent  to  write  it  Cer- 
tainly the  age  of  the  child  was  sufficient  to 
put  the  agent  on  notice  of  her  lack  of 
familiarity  with  the  business  methods  of  the 
telegraph  companies.  Under  the  circum- 
stances the  act  of  the  agent  of  the  company 
In  choosing  not  to  require  the  message  to  be 
written  by  the  child  on  one  of  its  blanks, 
but  to  take  it  as  read  from  the  book  was 
evidence  of  consent  that  the  message,  as 
written  in  the  book  and  read  to  the  agent, 
should  be  the  telegram  received  by  the  com- 
pany. In  this  view,  the  telegram,  as  written 
in  the  book,  was  properly  received  in  evi- 
dence. 

This  conclusion  would  dispose  of  the  posi- 
tion taken  by  defendant  that  there  was  no 
evidence  that  the  defendant  ever  accepted 
for  transmission  a  telegram  directed  to  Co- 
lumbia, S.  0.«  but  for  the  position  taken  by 
defendant  that  In  receiving  a  message  in  this 
way  the  i>enon  who  received  it  acted  as 
agent  of  the  sender,  and  not  of  the  company, 
notwithstanding  the  fact  that  he  was  placed 
by  defendant  on  its  side  of  the  desk  for  the 
purpose  of  receiving  messages  from  the  pub- 
lic. The  reason  given  for  this  position  is 
that  the  defendant's  message  blank  contains 
the  stipulation:  "No  responsibility  regarding 
messages  attaches  to  this  company  until  the 
same  are  presented  and  accepted  at  one  of 
its  transmitting  offices;  and,  if  a  message  is 
sent  to  such  office  by  one  of  the  company's 
messengers,  he  acts  for  that  purpose,  as 
agent  of  the  sender."  This  requirement  is 
binding  on  every  one  who  assents  to  It  by 
writing  his  message  on  the  blank,  and  per- 
haps as  every  one  who  is  capable  of  comply- 
ing with  the  requirement,  and  has  notice  of 
it,  when  dealing  with  the  company,  though, 
of  course,  the  company  may  waive  the  re- 
quirement The  telegraph  company  may 
ordinarily  require  assent  to  this  or  any 
other  reasonable  regulation  by  requiring  the 
sender,  when  capable  of  doing  so,  to  write 
the  message  on  its  blank  or  by  any  other 
reasonable  requirement  So  if  one  with  no- 
tice of  a  requirement  that  messages  must  be 
presented  in  writing  at  the  company's  office, 
for  his  own  convenience.  Induces  the  agent 
to  violate  the  regulation  of  the  company,  it 
may  well  be  held  that  the  company's  agent 


I  •••  MUM  toplo  and  Motion  NUMBER  in  Doo.  A  Am.  Dlga.  1M7  to  dat^  a  Roportor  Indaxoo 


i«8 


e4  SOUTHBASTBRN  REPORTER. 


(aa 


In  violating  Its  rules  at  the  instance  of  the 
sender  ceases  to  be  the  company's  agent  and 
becomes  in  the  act  of  violation'  the  sender's 
agent  It  was  on  this  principle  that  it  was 
held  In  the  case  of  Carroll  v.  So.  Exp.  Co., 
37  S.  C.  452,  16  S.  B.  128,  that  an  express 
agent  who  violates  the  rules  of  the  company 
by  procurement  of  a  consignee  for  the  con- 
venience of  the  consignee  becomes  the  agent 
of  the  consignee.  But  there  Is  no  presump- 
tion that  the  public,  dealing  with  the  defend- 
ant as  a  public  service  corporation,  has  no- 
tice of  stipulations  and  regulations  with 
respect  to  the  conduct  of  its  business  merely 
by  reason  of  the  fact  that  they  are  printed 
on  defendant's  message  blanks.  Bowie  v. 
Western  Union  Tel.  Co.,  78  S.  C.  425,  59  S. 
E.  65.  In  this  case  there  was  no  evidence 
that  Harrison  Mlms,  in  whose  name  the  mes- 
sage was  sent,  had  any  notice  of  the  com- 
pany's requhrement  here  relied  on  to  exempt 
it  from  liability;  and  there  was  direct 
and  uncontradicted  evidence  that  the  girl, 
who  went  to  the  telegraph  office  and  com- 
municated the  message  to  the  agent  had  no 
notice  of  the  requirement.  There  was  there- 
fore, under  the  principles  we  have  stated, 
no  evidence  warranting  the  court  In  holding 
that  the  agent  of  the  defendant  who  received 
the  message  received  it  as  the  agent  of  tne 
sender;  and  the  exceptions  on  this  subject, 
relating  to  the  refusal  to  grant  a  nonsuit  and 
to  the  charge,  must  be  overruled. 

There  is  no  foundation  for  the  assignment 
of  error  on  account  of  the  admission  In  evi- 
dence of  the  telegram,  as  taken  down  by  the 
agent  addressed  to  Augusta,  Ga.,  for  the  rea- 
son that  it  was  admitted  as  evidence  of  the 
mistake  made  by  the  agent,  and  not  as  the 
telegram  delivered  by  the  sender  to  be  trans- 
mitted to  plaintiff. 

The  defendant  next  complains  that  the 
circuit  court  should  have  allowed  its  agent 
Cason  to  testify  to  conversation  concerning 
the  telegram  with  a  person  described  by 
him  as  a  "colored  man."  The  witness  could 
not  tell  who  the  colored  man  was,  and  there 
was  nothing  whatever  to  indicate  that  his 
statements  could  affect  the  rights  of  the 
plaintiff  or  In  any  way  bind  him.  For  this 
reason  there  was  no  error  in  excluding  the 
conversation. 

The  motion  for  nonsuit  as  to  the  cause  of 
action  for  punitive  damages  was  properly 
refused.  The  message  was  received  by  the 
defendant  at  10:46  a.  m.,  September  26,  1006. 
reached  Augusta  at  11:12,  and  a  service  mes- 
sage .ivhlch  left  Augusta  at  12:32  p.  m.  was 
received  by  the  operator  at  Greenville,  in- 
forming him  there  was  no  Columbia  Hotel  in 
Augusta,  and  asking  him  for  a  better  address. 
The  importance  of  the  telegram  was  evident 
on  Its  face,  and  Harrison  Mlms,  the  sender  of 
the  telegram,  had  beeu  a  resident  of  Greenville 
for  many  years,  and  at  the  time  of  this  oc- 
currence lived  in  his  own  house;   yet  there 


is  no  evidence  that  the  agent  made  any  effort 
to  find  him  and  get  the  right  address,  or 
even  to  notify  him  that  the  telegram  had 
not  been  delivered.  If  there  was  a  city  di- 
rectory In  the  office,  it  was  not  consulted, 
and  the  agent  could  not  remember  that  he 
had  sent  out  a  messenger,  though  he  thought 
it  probable  he  had.  While  the  mistake  in 
copying  the  telegram  as  dictated  by  the  girl 
might  be  attributed  to  negligence  or  inadver- 
tence, the  evidence  of  failure  to  make  any 
effort  to  correct  the  error  was  properly  sub- 
mitted to  the  jury  for  them  to  determine 
whether  it  showed  wanton  and  reckless  in- 
difference to  the  duty  which  the  defendant 
owed  to  the  plaintiff. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

(82  S.  C.  242) 
RHLLS   V.    SOUTHERN   RY.   CO. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.  Carriers  (§  2*)— Carriage  of  Goons— De- 
i*AY— Penal  Statutes— Construction. 

Act  March  26.  1904  (24  St.  at  Large,  p. 
671),  fixing  a  penalty  against  railroad  companies 
for  delaying  transportation  of  freight,  being 
penal,  must  be  strictly  construed. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Dec.  Dig.  §  2.*] 

2.  Statutes  (§  241*)- (Instruction. 

The  rule  requiring  penal  statutes  to  be 
strictly  construed  is  subject  to  the  requirement 
that  all  statutes  must  be  interpreted  in  view 
of  the  design  of  their  enactment. 

[Eld.    Note.— For   other   cases,    see    Statutes, 
Dec.  Dig.  §  241.*] 

3.  Statutes  (§  188*)— Construction— Ljbqib- 
iative  Design. 

The  legislative  design  in  statutory  enact- 
ment should  not  be  curtailed  by  narrow  verbal 
distinctions,  nor  enlarged  into  oppression  by  giv- 
ing to  the  words  usea  too  broad  signification. 

[E3d.    Note.— For    other   cases,    see    Statutes, 
Dec  Dig.  S  188.*] 

4.  Carriers  (§  96*)  —  Freight  —  Notice  Re- 
quiring Prompt  SnipiiENT— Time  for  Giv- 
ing. 

Act  March  26,  1904  (24  St.  at  Large,  p. 
671)  S  1,  requiring  carriers  to  transport  freight 
promptly  on  receiving  notice  that  prompt,  ship- 
ment is  required,  requires  notice  to  be  given 
within  such  time  before  shipment  that  the  car^ 
rier's  agent,  notwithstanding  his  other  duties, 
by  exercising  reasonable  diligence  may  keep  the 
notice  in  mind,  it  not  being  necessary  to  give 
notice  of  the  exact  time  of  shipment 

[EH.    Note.— For   other   cases,    see   Carriers, 
Dec.  Dig.  f  96.*] 

5.  Carriers  (§  96*)  —  Freight  —  Notice  Re- 
quiring Prompt  Transportation  —  Upon 
Whom  to  be  Served. 

Under  Act  March  26,  1904  (24  St  at  Large, 
p.  671)  S  1,  requiring  carriers  to  transport 
freight  promptly  on  receiving  notice  that  prompt 
shipment  is  required,  the  notice  must  be  given 
the  shipping  agent 

[Bd.    Note.—For    other   cases,    see   Carriers, 
Dec  Dig.  §  96.*] 

6.  Carriers  (§  96*)  —  Notice  Requiring 
Prompt  Transportation— Who  May  Give. 

Since  Act  March  26,  1904  (24  St  at  Large, 
p.   671)    S    1,    requiring   carriers    to   transport 
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freight  promptily  on  lecelying  notice  reqalriog 
prompt  shipment,  prescribes  no  particular  meth- 
od of  giving  the  notice,  notice  may  be  given 
by  the  consignee  or  holder  of  the  bill  of  lading 
through  another ;  direct  notice  by  the  &nsignee 
or  the  holder  not  being  essential. 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  9  W.*] 

7.   CABBIEB8    (§    20*)  —  PkEIGHT  —  DELATED 
THANSPOBTATION— PB1VAI.TT— ESSENTIAUB  W) 

Recovebt. 

Proof  of  injury  is  not  essential  to  recovery 
?L.*^®«  P®*^*^^  prescribed  by  Act  March  26, 
1904  (24  St.  at  Large,  p.  671),  against  carriers 
for -delay  in  transporting  freight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  I  20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County;  John  S.  Wilson,  Judge. 

Action  by  Patience  A.  Mills  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Abney  &  Miller  and  J.  B.  McDonald,  for 
appellant    A.  L.  Gaston,  for  respondent 

WOODS,  J.  The  complaint  tn  this  action 
alleges  a  delay  of  13  days  in  the  transporta- 
tion of  a  car  load  of  lumber  from  WestviUe, 
in  Kershaw  county,  a  station  on  defendant's 
railroad,  to  Smith's  in  York  county,  another 
station  on  defendant's  railroad,  not  over 
100  miles  distant  Judgment  was  demanded 
on  account  of  this  delay  for  $65  as  the 
amount  of  the  statutory  penalty  at  $5  a  day 
for  13  days,  and  for  $200  special  damages. 
At  the  trial  plaintiff's  counsel  conceded  that 
there  was  no  evidence  warranting  the  recov- 
ery of  special  damages,  and  the  jury  found 
a  verdict  for  $50  for  the  statutory  penalty 
of  $5  a  day  for  10  days.  The  appeal  involves 
the  construction  of  these  portions  of  the 
penalty  act  of  March  26,  1904  (24  St  at 
Large^  p.  671): 

**Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  South  Carolina,  that 
from  and  after  May  1st,  1904,  all  railroad 
companies  doing  business  In  this  state  shall 
transport  to  its  destination  all  freight  re- 
ceived by  them  for  transportation  within  this 
state  within  a  reasonable  time  after  receipt 
thereof,  not  exceeding  the  following  times 
after  midnight  of  the  day  of  the  receipt 
thereof,  to  wit:  Between  points  not  over 
one  hundred  miles  apart  seventy-two  hours: 
♦  •  •  Provided,  that  notice  be  given  to 
the  receiving  company  that  prompt  shipment 
of  such  freight  Is  required,  and  when  request- 
ed, such  company  shall  insert  in  the  bill  of 
lading  the  words,  'Prompt  shipment  requir- 
ed,' which  shall  be  conclusive  evidence  of 
such  notice,  and  each  such  company  shall  ex- 
tend such  notice  to  its  connecting  line  or  be 
liable  for  the  consequences  of  Its  failure  to 
do  so. 

**Sea  2.  That  any  such  company  falling 
to  comply  with  the  provisions  of  this  act 
except'  for  good  and  sufficient  cause,  the  bur- 
den of  proof  of  which'  shall  be  on  the  com- 


pany so  falling,  shall  be  subject  in  addition  to 
the  liabilities  and  remedies  now  existing  for 
unreasonable  delay  in  the  transportation  of 
freight  to  a  penalty  of  five  dollars  per  day 
for  every  day  of  delay  in  excess  of  the  time 
hereinbefore  limited,  to  be  recovered  by  any 
consignee  who  may  be  injured  in  any  way  by 
such  delay,  or  by  the  owner  or  holder  of  the 
bill  of  lading.  In  any  court  of  competent  Ju- 
risdiction.   ♦    ♦    ••• 

The  bill  of  lading  shows  the  shipment  of  a 
car  of  lumber  by  Stevens  Lumber  Company 
at  Westville,  consigned  to  Stevens  Lumber 
Company  at  Smith's.  But  the  bill  of  lading 
was  Indorsed  in  blank  by  "Stevens  Lumber 
Company,  and  there  was  testimony  that  the 
lumber  was  ordered  from  .  Stevens  Lumber 
Company  by  R.  G.  Mills  as  the  agent  for  his 
mother.  Patience  A.  Mills,  and  that  the  bill  of 
lading  Indorsed  in  blank  was  turned  over  to 
Mills  for  his  mother. 

By  the  terms  of  the  statute,  the  penalty  for 
delay  does  not  attach  unless  there  Is  notice 
that  prompt  shipment  Is  required;  and  the 
main  issue  made  by  defendant  was  under  Its 
denial  that  such  notice  as  the  statute  re- 
quires was  given.  The  evidence  on  this  issue 
was  to  the  effect  that  R.  6.  Mills,  plaintiff's 
agent  In  the  purchase  of  the  lumber,  who 
was  in  the  employment  of  the,  Stevens  Lum- 
ber Company  at  Kershaw,  made  arrange- 
ments with  defendant's  agent  at  that  point 
for  the  shipment  of  the  car  of  lumber  from 
Westville  to  Smith's,  urging  him  to  make 
prompt  shipment;  that  Pursley,  a  clerk  in 
the  defendant's  office  at  Kershaw,  In  recog- 
nition of  Mills'  demand  for  prompt  shipment 
telephoned  to  the  defendant's  agent  at  West- 
ville that  Mills  was  In  a  hurry  to  get  his  car 
placed  and  moved  out  Defendant's  counsel 
by  objections  to  the  evidence  and  requests  to 
charge  asked  the  circuit  court  to  bold  that 
the  notice  was  Insufficient  as  a  matter  of  law, 
(1)  because  It  was  given  before  the  ship- 
ment; and  (2)  because  it  was  not  given  di- 
rectly by  the  shipper  to  the  agent  at  the  point 
of  shipment  The  act  Is  penal  and  must  be 
strictly  construed,  but  this  rule  Is  quite  con- 
sistent with  the  requirement  that  all  statutes 
must  be  Interpreted  In  view  of  the  design  of 
their  enactment.  The  legislative  design  In 
statutory  enactment  ought  not  to  be  cut  short 
by  narrow  verbal  distinctions,  nor  enlarged 
into  oppression  by  giving  to  the  words  used 
too  broad  a  signification.  This  statute  re- 
quires notice  that  prompt  shipment  Is  requir- 
ed without  expressly  fixing  the  time  of  such 
notice.  But  evidently  the  General  Assembly 
did  not  mean  that  the  notice  might  be  given 
at  any  time,  however  remote  before  the  ship- 
ment A  statute  with  that  meaning  would  be 
oppressive,  because  the  burden  on  the  rail- 
road company  of  keeping  in  the  minds  of  its 
agents  notices  given  in  the  remote  past  that 
prompt    shipment    would    be    required    of 
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freight,  afterwards  to  be  shipped  would  be  In- 
tolerable. On  the  other  hand,  the  constnic- 
tion  that  the  notice  must  be  given  at  the  very 
Instant  of  shipment  would  be  yery  narrow. 
The  fair  construction  is  that  the  statute  re- 
quires the  notice  to  be  giren  within  such  time 
before  shipment  that  the  agent  of  the  carrier, 
notwithstanding  the  other  duties  devolving 
on  him,  by  the  exercise  of  reasonable  dili- 
gence may  keep  the  requirement  in  mind. 
It  follows  that  the  position  of  the  defendant 
that  the  notice  must  be  given  at  the  exact 
time  of  the  shipment  is  not  tenable.  The 
statute  makes  it  dear  that  the  notice  must 
be  given  to  the*  shipping  agent,  and  not  to 
any  agent  of  the  defendant,  for  he  is  the 
agent  who  issues  the  bill  of  lading,  and  up* 
on  him,  therefore,  must  devolve  the  duty 
to  insert  in  the  bill  of  lading  on  request  the 
words,  ''Prompt  shipment  required."  But  it 
is  not  necessary,  as  defendant  insists,  that 
he  must  receive  the  notice  direct  from  the 
consignee  or  the  owner  or  holder  of  the  bill 
of  lading.  The  statute  lays  down  no  partic- 
ular method  of  giving  the  notice,  and  there- 
fore notice  given  by  the  consignee  or  owner 
or  holder  of  the  bill  of  lading  through  anoth- 
er is  sufficient.  In  this  view,  the  testimony 
that  the  notice  was  given  by  the  agent  of 
the  owner  and  holder  of  the  bill  of  lading 
to  the  agent  X)t  the  defendant  at  Kershaw, 
and  by  him  extended  to  the  defendant's  ship- 
ping agent  at  Westville,  was  competent ;  and 
it  was  not  error  for  the  circuit  judge  to  re- 
fuse to  instruct  the  jury  that  there  was  no 
evidence  of  the  notice  required  by  the  stat- 
ute. The  court  having  decided  in  the  case 
of  Muckenfuss  Manufacturing  Co.  v.  C.  &  W. 
C.  By.  Ck).  (recently  filed)  63  S.  E.  747,  that 
proof  of  injury  is  not  necessary  to  sustain 
an  action  by  the  owner  or  holder  of  the  bill 
of  lading  to  recover  the  statutory  penalty  for 
delay  in  the  transportation  of  goods,  the  ex- 
ceptions on  that  point  cannot  be  sustjilnod. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(82  S.  C.  4lfi) 

CAUOnMAK  et  al..  Railroad  Com'n,  t.  CO- 
LUMBIA, N.  &  L.  B.  00. 

(Supreme  Court  of  South  Carolina.    April  13, 
1909.) 

L  CONSTTTUTIOWAL  IiAW    (8  297*)— DUB   PRO- 
CESS OF  IiAW. 

av.  0)de  1902,  §  2069,  providing  that 
when,  in  the  judgment  of  the  railroad  commia- 
sioners,  any  enlargement  of  or  Improyement  in 
Btations.  mode  of  operating  a  railroad,  etc.,  is 
reasonaole  and  expedient  to  promote  the  se- 
curity, etc.,  of  the  public,  they  shall  give  infor- 
mation in  writing  to  the  railroad  company,  and, 
if  the  company  fail  within  60  days  to  adopt 
the  suggestion,  action  may  be  brought,  is  not 
violative  of  Const.  U.  S.  Amend.  14,  ana  Const. 
8.  C.  art  1,  S  5,  forbidding  any  person  to  be 
deprived  of  property  without  due  process  of  law, 
because  failmg  to  expressly  require  a  notice  and 
hearing  before  the  commissioners  could  require 
the  changes,  since  the  constitutional  requirement 


under  whidi  such  a  notice  and  hearing  are  nec- 
essary is  part  of  the  law  governing^  the  commis- 
sioners, and  the  presumption  is.  in  view  of  the 
silence  of  the  statute  as  to  notice  and  hearing, 
that  the  Tiegislature  intended  the  commissioners 
to  comply  with  the  Constitution,  and  not  to  vio> 
late  it. 

[Ed.  Note.— For  other  cases,  see  Constitution* 
al  Law,  Dec.  Dig.  §  297.*] 

2.  Constitutional  Law  (SS  60,  297*)— Del- 
egation OF  PowEB  — Dub  Pbocess  — Con- 

TBOL  or  BAILB0AD8. 

A  state  Legislature  has  the  right  to  intrust 
to  a  l)oard  of  commissioners  such  a  superviiion 
of  railroads  as  is  reasonable  and  expedient  for 
the  public  welfare,  and  a  statute  providing  for 
such  a  supervision  does  not  take  the  manage- 
ment of  the  railroad  property  away  from  the 
owners. 

lEA.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S§  89-83,  832-834;  Dec 
Dig.  U  60.  297.*] 

Mandamus  by  B.  L.  Caughman  and  others, 
as  Railroad  Commissioners,  against  the  Co- 
lumbia, Newberry  &  Laurens  Railroad  0)m- 
pany.  Demurrer  to  petition  overruled,  with 
leave  to  answer. 

Attorney  General  Lyon,  for  petitioners. 
Lyles  &  Lyles,  for  respondent 

WOODS,  J.  B.  lu  Caughman,  J.  H.  Barle, 
and  J.  M.  Sullivan,  railroad  commissioners, 
by  their  petition  ask  the  Supreme  Court  to 
enforce  by  mandamus  an  order  made  by 
them  as  railroad  commissioners,  requiring 
that  the  Columbia,  Newberry  &  Laurena 
Railroad  Company  ''eAiould  provide  addition- 
al side  track  room  at  Sllgh's,  S.  C,  so  that 
aide  track  room  would  accommodate,  in  ft 
way  BO  as  to  be  convenient,  patrons  loading 
and  unloading  at  least  four  cars,  and  that 
said  side  track  be  completed  on  or  by  Au- 
gust 1st,  1908;  that  a  passenger  shed  be 
erected  at  Sllgh's,  8.  C,  sufficient  in  size  for 
the  convenience  and  the  accommodation  of 
the  traveling  public  on  or  by  September  Ist, 
1908.'*  The  application  is  made  under  sec- 
tion 2119,  Glv.  Code  1902,  which  provides 
the  writ  of  mandamus  as  a  remedy  for  neg- 
lect or  refusal  of  a  railroad  company  to  com* 
ply  with  the  rules  and  regulations  of  the 
railroad  commissioners  within  the  limits  of 
their  authority. 

The  petition  alleges  that  the  order  was 
made  because  of  complaint  made  to  the  rail- 
road commissioners  by  citizens  residing  in 
the  vicinity  of  Sllgh's,  alleging  that  the  Co- 
lumbia, Newberry  &  Laurens  Railroad  Com- 
pany was  furnishing  insufficient  accommoda- 
tion at  said  point  for  passengers  traveling 
on  said  road,  and  insufficient  facilities  for 
receiving  and  delivering  freight  at  said 
point,  in  that  there  was  no  sufficient  pas* 
senger  or  freight  depot,  and  in  that  there 
were  Insufficient  side  track  facilities  for  the 
handling,  receiving,  and  delivery  of  freights 
received  and  delivered  at  said  point,  and 
asking  that  said  railroad  company  be  com* 
polled  to  furnish  a  suitable  passenger  sta- 
tion and  sufficient  side  tracks  to  accommo^ 
date  not  less  than  four  cars."    The  petition 
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for  maDdamns  farther  sets  out  that  the  or- 
der above  recited  was  made  after  notice  to 
the  respondent  and  investigation  of  the 
complaint,  including  the  hearing  of  the  re- 
spondent; that  after  the  order  was  made 
the  commissioners,  on  the  request  of  the  re- 
spondent, granted  to  it  a  full  rehearing  of 
the  whole  matter;  that,  after  such  rehear- 
tng;  the  commissioners  decided  that  the  or- 
der should  remain  in  force,  and  caused  the 
same  to  be  duly  served  on  the  respondent; 
and  that,  though  more  than  60  days  have 
elapsed,  the  respondent  has  failed  to  comply 
with  the  order.  The  respondent  demurred 
to  the  petition  on  the  ground  that  *lt  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  in  that  the  statute  or  stat- 
utes of  the  state,  under  which  the  board  of 
railroad  commissioners  purported  to  act,  are, 
and  always  have  be^n,  null  and  void  and  of 
none  effect  upon  the  following  grounds: 
(a)  That  the  said  statute  or  statutes  violate 
and  are  repugnant  to  the  fourteenth  axnend- 
ment  to  the  Constitution  of  the  United 
States,  section  1,  and  article  1,  9  5,  of  the 
Constitution  of  the  state  of  South  Catrolina, 
In  that  it  or  they  deprive  your  respondent 
of  its  liberty  and  property  without  due  pro- 
cess of  law,  in  that  the  said  statute  or  stat- 
utes make  no  provision  for  notice  to  the  rail- 
roads of  the  hearing  before  the  railroad  com- 
missioners, from  which  the  said  orders  of 
the  commission  are  to  result,  and  in  no  way 
require  an  opportunity  to  be  heard  to  be 
given  the  railroads  before  or  after  the  pas- 
sage of  the  said  orders,  (b)  That  the  said 
statute  or  statutes  violate  and  are  repug- 
nant to  the  aforesaid  section  of  the  Consti- 
tution of  the  United  States  and  of  this  state, 
in  that  it  or  they  attempt  to  take  the  whole 
and  entire  management  of  the  railroads  of 
this  state  from  the  hands  of  their' owners, 
and  place  it  in  the  hands  of  the  board  of 
railroad  commissioners;  thus  placing  upon 
your  respondent  and  the  other  railroads  of 
this  state  burdens  beyond  the  duties  they 
owe  the  public,  and  depriving  your  respond- 
ent of  its  liberty  and  property  without  due 
process  of  law." 

The  Constitution  of  South  Carolina  pro- 
vides: ^A  commission  is  hereby  established 
to  be  known  as  'the  Railroad  Commission,' 
which  shall  be  composed  of  not  lees  than 
three  members,  whose  powers  over  all  trans- 
porting and  transmitting  corporations,  and 
duties,  manner  of  election  and  term  of  of- 
fice shall  be  regulated  by  law;  and  until 
otherwise  provided  by  law  the  said  Com- 
missioners shall  have  the  same  powers  and 
Jurisdiction,  perform  the  same  duties  and  re- 
ceive the  same  compensation  as  now  con- 
ferred, prescribed  and  allowed  by  law  to  the 
existing  Railroad  Commissioners.  *  ^  *  ** 
Article  Q,  I  14.  By  section  2067,  Civ.  Code 
1802,  the  railroad  commissioners  are  given 
general  supervision  of  all  railroads.  By  sec- 
tion 2068  they  are  required  to  apply  for  in- 
lonction  or  mandamus  against  any  raUroad 


company  which  after  notice  continues  to 
violate  any  law  or  neglects  "in  any  respect 
or  particular  to  comply  with  the  terms  of 
its  charter,  or  with  the  provisions  of  any  of 
the  laws  of  the  state,  especially  in  regard 
to  the  connections  vdth  other  railroads,  the 
rates  of  toll,  and  the  time  schedule."  Sec- 
tion 2060  thus  confers  powers  and  imposes 
duties  with  more  particularity:  "Whenever 
in  the  judgment  of  the  railroad  commission- 
ers, it  shall  appear  that  repairs  are  neces- 
sary upon  any  such  railroad,  or  that  in  ad- 
dition to  the  rolling  stock,  or  any  enlarge- 
ment of,  or  improvement  in,  jthe  stations  or 
station  houses,  or  any  modification  in  the 
rates  of  fare  for  transporting  freight  or 
passengers,  or  any  change  in  the  mode  of 
operating  the  road  and  conducting  its  busi- 
ness, is  reasonable  and  expedient  in  order 
to  promote  the  security,  convenience,  and 
accommodation  of  the  public,  they  shall  give 
information,  in  writing,  to  the  corporation 
of  the  imprdvements  and  changes  which 
they  adjudge  to  be  proper;  and  if  the  said 
company  shall  fail,  within  sixty  days,  to 
adopt  the  suggestions  of  said  commissioners, 
they  shall  take  such  legal  proceedings  as 
they  may  deem  expedient,  and  shall  have 
authority  to  call  upon  the  Attorney  General 
to  institute  and  conduct  such  proceedings." 
There  is  no  express  provision  of  the  statute 
that  the  railroad  commissioners  shall  give 
notice  and  an  opportunity  to  a  railroad  com- 
pany to  be  heard  before  having  imposed  up- 
on it  the  burden  of  making  the  enlarge- 
ments, improvements,  or  changes  which  the 
commissioners  may  deem  reasonable  and  ex- 
pedient; and  it  is  contended  by  respondent 
that  the  absence  from  the  statute  of  such 
express  provision  makes  the  statute  uncon- 
stitutional, because  it  contemplates  depriv- 
ing the  respondent  of  its  liberty  and  prop- 
erty without  due  process  of  law.  The  stat- 
ute providing  for  railroad  commissioners  has 
been  before  this  court  in  a  number  of  cases, 
but  in  none  of  them  was  this  question  made 
or  decided.  The  leading  case  which  seems 
to  give  some  support  to  the  position  taken 
by  the  respondent  is  Chicago,  M.  &  St.  P. 
Ry.  Co.  V.  Minnesota,  184  U.  S.  418^  10  Sup. 
Ct  462,  702,  SS^Ii.  Ed.  970.  The  question 
there  arose  on  rates  of  freight  fixed  by  the 
railroad  commission.  In  declaring  the  act 
as  construed  by  the  Supreme  Court  of  Min- 
nesota to  be  unconstitutional  the  court  said: 
"No  hearing  is  provided  for,  no  summons  ' 
or  notice  to  the  company  before  the  com- 
mission has  found  what  it  is  to  find  and  de- 
clare what  it  is  to  declare,  no  opportunity 
provides  for  the  company  to  introduce  wit- 
nesses before  the  commission,  in  fact,  noth- 
ing which  has  the  semblance  of  due  process 
of  law;  and  although,  in  the  present  case, 
it  appears  that,  prior  to  the  decision  of  the 
commission  the  company  appeared  before 
it  by  its  agent,  and  the  commission  investi- 
gated the  rates  cliarged  by  the  company  for 
transporting  milk,  yet  it  does  not  appear 
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^hat  the  character  of  the  Investigation  was 
or  how  the  result  was  arrived  at."  The 
courts  of  New  York,  Indiana,  and  Virginia 
in  considering  the  same  principles  as  ap- 
plied to  special  taxes  or  assessments  on 
property  held  that  the  statute  must  in  terms 
provide  for  notice  and  opportunity  to  the 
property  owner  to  be  heard  or  it  will  be  un- 
constitutional as  imposing  a  special  burden 
without  a  hearing,  and  therefore  depriving 
a  citizen  of  his  property  without  due  process 
of  law.  Stuart  v.  Palmer,  74  N.  T.  188.  30 
Am.  Rep.  289;  Kuntz  v.  Sumption,  117  Ind. 
1.  19  N.  E.  474,  2  L.  R.  A.  657;  Vlolett  v. 
Alexandria,  92  Va.  661.  23  S.  B.  909,  31  U  R. 
A.  382,  53  Am.  St.  Rep.  825.  These  decisions 
cannot  be  sustained  either  on  principle  or 
by  authority.  It  cannot  be  doubted  that  the 
respondent  was  entitled,  as  a  constitutional 
right,  to  notice  and  hearing  before  the  rail- 
road commissioners  could  impose  upon  it  the 
burden  of  making  the  changes  in  its  station 
and  track  at  Sligh's,  and  it  follows,  if  the 
statute  purported  to  authorize  the  Imposi- 
tion of  the  burden  without  notice  to  the  re- 
spondent and  opportunity  to  be  heard,  it 
would  be  unconstitutional.  But  express  stat- 
utory requirement  for  such  notice  and  hear- 
ing is  not  essential,  for  the  reason  that  the 
constitutional  requirement  that  there  shall 
be  notice  and  opportunity  to  be  heard  Is  a 
part  of  the  law  governiug  the  railroad  com- 
missioners. As  the  statute  is  silent  on  the 
subject,  the  presumption  is  that  the  Legis- 
lature intended  for  the  commissioners  to 
comply  with  the  Constitution,  not  to  violate 
it.  The  requirement  that  the  burden  im- 
posed by  them  in  regulating  the  business  of 
the  railroads  should  be  reasonable  and  ex- 
pedient in  order  to  promote  tke  security, 
convenience,  and  accommodation  of  the  pub- 
lic implies  that  they  shall  make  an  investi- 
gation in  order  to  ascertain  what  is  reason- 
able, and  that  they  shall,  in  pursuing  the  in- 
vestigation, adopt.  In  their  discretion,  any 
suitable  procedure  not  forbidden  by  law.  The 
argument  cfi>mes  to  this:  The  railroad  commis- 
sioners are  under  two  laws,  namely,  the  stat- 
ute law  of  the  state,  which  confers  upon  them 
certain  powers  over  railroads,  and  the  consti- 
tutional law  of  the  state  and  of  the  United 
States,  which  requires  that  they  shall  exer- 
else  the  powers  conferred  by  statute  only  by 
due  process  of  law;  that  is,  after  giving  the 
railroad  company  due  notice  and  opportuni- 
•  ty  to  be  heard.  A  statute  is  invalid  which 
requires  something  to  be  done  which  is  for- 
bidden by  the  Constitution,  but  it  cannot  be 
essential  to  the  validity  of  a  statute  that  it 
should  enjoin  obedience  to  the  Constitution. 
The  great  weight  of  authority  is  to  the  effect 
that  while  notice  of  a  special  burden  or  duty 
which  a  board  such  as  this  proposes  to  im- 
pose must  be  extended,  and  an  opportunity 
to  be  heard  on  the  rightfulness  of  the  exac- 


tions must  be  given,  it  is  not  necessary  that 
the  statute  under  which  the  board  acts 
should  exi««ssly  provide  notice.  Paulsen  v. 
Portland.  149  U.  S.  80.  18  Sup.  Ct  750,  37 
L.  Ed.  637;  Chicago,  B.  &  Q.  R.  R.  r.  Ne* 
braska,  170  U.  S.  57,  18  Sup.  Ct  613»  42  L. 
Ed.  948;  French  v.  Barber  A.  P.  Co.,  181  U. 
S.  324.  21  Sup.  Ct.  625,  45  L.  Ed.  879;  Naylor 
V.  Harrisonville,  207  Mo.  341,  105  S.  W.  1074; 
Shannon  v.  Portland,  38  Or.  393,  62  Pac.  53; 
Qilmore  v.  Hentlg,  33  Kan.  156^  5  Pac  781; 
8  Cyc.  1102. 

The  second  ground  of  demurrer  has  no 
foundation.  No  attempt  is  made  by  the 
statute  to  take  the  management  of  the  rail- 
road property  of  the  state  away  from  the 
owners.  The  statute  provides  for  nothing 
more  than  such  supervision  of  railroads  as 
is  reasonable  and  expedient  for  the  public 
welfare.  It  has  long  been  settled  that  a 
state  Lfegislature  has  the  right  to  intrust 
such  supervision  to  a  board  of  commission- 
ers. Stone  T.  Farmers'  U  ft  T.  Co.  (Rail- 
road Commissioner  Cases)  116  U.  S.  307,  6 
Sup.  Ct.  388,  1191,  29  U  Ed.  636. 

The  judgment  of  this  court  is  that  the  de- 
murrer be  overruled,  and  that  the  respond- 
ent have  20  days  *from  the  filing  of  this  de* 
cree  to  answer  the  petition. 

""'"'"'^  (32  s.  c.  8a) 

GOODWIN  V.  ATLANTIC  COAST  LINE  R. 
CO.  et  al. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.  Railroads  (§  400*)— Operation— Injuries 
TO  Persons  on  Tracks— Questions  fob 
Jury. 

Evidence  in  an  action  for  injuries  to  one 
passing  over  defendant's  railroad  tra^  within 
the  private  yard  of  a  mill  company  having 
control  of  the  premises  held  to  justify  the  re- 
fusal of  a  motion  for  nonsuit  on  the  ground  that 
plaintiff  was  a  trespasser,  and  that  the  injury 
was  not  wantonly  inflictea. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  i  400.*] 

2.  NeOLIGBNOB  (8  lOO*)— OONTBIBUTOBY  NEG- 
LIGENCE. 

Contributory  negligence  is  not  a  defense  in 
a  case  of  wanton  or  willful  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  85;   Dec.  Dig.  S  100.*] 

3.  Trial  (8  194*) —  Conduct  — Remarks  ov 
Judge. 

A  statement  b^  the  court  In  ruling  on  a 
motion  for  a  nonsuit  that  "the  testimopy  clear- 
ly shows  that  the  plaintiff  was  not  a  trespasser/' 
which  is  responsive  to  the  motion,  is  not  a 
charge  on  the  facts,  in  yiolation  of  Const  art 
5,  §  26. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dea 
Dig.  I  194.*] 

4.  Railroads  (§  897*)— Operation- Injuwes 
to  Persons  on  Tracks— ADuissiBiLnT  of 
Evidence. 

In  an  action  for  injuries  to  a  person  npon 

defendant's   railroad   track   within  the  private 

yard  of  another  having  control  of  the  premises, 

evidence  that  persons  dealing  with  the  owner 

'  of  the  yard  were  accustomed  to  cross  the  track 
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with  the  knowledge  of  defendant,  and  that  It 
fiiiled  to  ring  the  hell  or  blow  the  whistle  with- 
in the  yard,  is  admissible  against  defendant  to 
prove  negligence,  and  evidence  of  failure  to  give 
such  signals  witnout  the  yard  at  a  public  cross- 
ing near  the  place  of  the  accident  is  competent 
to  prove  that  the  injuries  were  wantonly  in- 
flicted. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1345;    Dec  DigTj  397.*] 

5.  Trial  (5  295*)— Instructions— Construc- 
tion AS  A  Whole. 

The  action  of  the  court  in  approving  plain- 
tiffs and  defendant's  requests  to  charge,  sub- 
ject to  such  modifications  as  may  be  made  in 
the  ^neral  charge,  is  not  objectionable  as  per- 
mitting the  jury  to  determine  which  are  cor- 
rect, where  the  general  charge  is  full  and  ex- 
plicit as  to  the  law  applicable  to  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  703-717;    Dec.  Dig.  t  295.*] 

6.  Appeal  and  Error  (f  273*)— Reservation 
of  Grounds  of  Review— Exceptions— Ne- 
cEssiTT  OF  Specific  Exception— Instruc- 
tions. 

An  exception  that  the  court  erred  in  ap- 
proving plaintifiTs  and  defendant's  requests  to 
charge,  subject  to  modification,  because  there 
were  irreconcilable  differences  between  the  re- 
quests, and  there  were  no  modifications  in  the 
general  charge,  is  too  general,  and  cannot  be 
considered  by  the  reviewing  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  $  273.*] 

7.  Railroads  (§  356*)— Operation— Injuries 
to  Persons  on  Tracks— Licensees. 

A  person  passing  over  a  railroad  track 
within  the  inclosed  yard  of  his  employer  in  the 
pursuit  of  lawful  business  connected  with  his 
employment,  according  to  a  custom  of  em- 
ployes of  the  owner  oi  the  yard,  is  a  licensee, 
and  not  a  trespasser,  though  he  stops  for  a  few 
moments  on  the  track,  and  the  company,  having 
knowledge  of  such  use  of  its  track,  is  bound  to 
exercise  ordinary  care  not  to  injure  hiuL 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  fS  122&-1233;   Dec  Dig.  S  356.*] 

8.  Trial  (S  295*)— Instructions— Construc- 
tion. 

A  request  to  charge,  declaring  that  a  rail- 
road company's  failure  to  rin^  the  bell  or  blow 
the  whistle  on  entering  a  private  yard  of  an- 
other, or  crossing  a  known  road  is  negligence 
per  se,  having  been  approved  subject  to  the 
modifications  of  the  general  charge,  must  be 
construed  with  the  general  charge,  declaring 
that  such  failure  is  negligence  per  se  only  when 
the  train  approaches  a  public  highway  or  street, 
and  is  not  objectionable  as  failing  to  express 
the  qoalification  stated  in  general  charge. 

TEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  703^717;  Dec  Dig.  f  295.*] 

9.  Trial  (|  295*)— Instructions- Charge  on 
Facts— Construction  as  a  Whole. 

A  charge  that  evidence  of  failure  to  give 
the  statutory  signal  for  public  crossings  is  com- 
petent to  prove  reckless  negligence  on  the  part 
of  a  railroad  company  causing  injuries  to  a 
person  upon  its  tracks  within  the  private  yard 
of  another  is  not  objectionable  as  a  charge  on 
the  facts,  the  general  charge  stating  that  such 
failure  is  a  circumstance  to  be  considered  by 
the  jury  in  deterraining  whether  the  injuries 
were  wantonly  Inflicted. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  703-717;   Dea  Dig.  §  295.*] 

10.  Appeal  and  Error  (§  1066*)— Review— 
Habmless  Error- Instructions. 

A  charge  which  was  faulty  in  declaring 
that  the  plaintiff  under  the  facts  stated  "had  a 


right  to  be  on  the  track.**  of  the  defendant  with- 
in the  private  yard  of  his  employer  was  not 
prejudicial  to  defendant,  where  the  testimony 
clearly  showed  that  plaintiff  was  not  *  tres- 
passer but  a  licensee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  1066.*] 

11.  Trial  (5  296*)— Instructions— Requests. 
The  action  of  the  court  in  approving  re- 
quests to  charge,  subject  to  such  modification 
as  may  be  given  in  the  general  chari^e,  is  not 
objectionable  as  misleading  and  requiring  the 
jury  to  reconcile  inconsistencies,  where  the  gen- 
eral charge  covers  all  the  law  applicable  to  the 
case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  703-717;    Dec.  Dig.  J  295.*] 

12.  Railroads  (8  401*)  —  Operation  —  In  ju- 
ries TO  Persons  on  Tracks— Instructions. 

Where  the  court  could  without  error  have 
declared  that  one  injured  upon  defendant's 
tracks  within  the  private  yard  of  another  was 
a  licensee,  a  charge  allowing  the  jury  to  deter^ 
mine  whether  he  was  a  trespasser  or  a  licensee 
was  too  favorable  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  §  401.*] 
18.  Railroads  ($  385*)— Operation— Injuries 

to  Persons  on  Tracks— Care. 

Where  a  railroad  company  operates  a  tmck 
within  the  private  yard  of  another  having  con- 
trol of  the  premises,  those  having  a  right  to 
be  in  the  yard  and  accustomed  to  use  the  track 
in  their  dealings  with  the  owner  have  as  much 
right  to  presume  that  the  railroad  company  will 
exercise  ordinaxy  care  in  operating  within  the 
yard,  as  the  company  has  to  presume  that  per- 
sons therein  will  give  them  a  dear  traqk. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §i  1811-1313;   Dec  Dig.  i  385.*] 

*  Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County ;  R.  C.  Watts,  Judge. 

Action  by  R.  C.  Goodwin  against  the  At- 
tantle  Coast  Line  Railroad  Company  and  an- 
other. From  a  Judgment  for  plalntlCC;  de- 
fendants appeal.    Affirmed. 

Willcox  &  Willcoz,  Uvlngston  ft  MuUer, 
and  Townsend  Sl  Rogers,  for  appellants. 
Newton  &  Owens,  for  respondent 

JONES,  J.  The  plaintiff  recovered  Judg- 
ment against  the  defendant  railroad  com- 
pany for  $787.50  as  damages  for  personal 
injuries,  loss  of  three  fingers  of  the  left  hand, 
and  accompanying  suffering,  caused  by  colli- 
sion with  defendant's  engine  and  car  operat- 
ing within  the  yard  of  the  Marlboro  Cotton 
Mill  near  BennettsviUe,  B.  C,  on  October  20, 
1906. 

The  main  question  presented  by  the  excep- 
tions to  said  judgment  Is  whether  there  was 
error  In  the  court's  refusal  of  the  motion 
for  nonsuit  and  the  motion  to  direct  a  ver- 
dict for  defendant  Appellant  contends  that 
the  only  inference  of  which  the  testimony  Is 
susceptible  is  that  plaintiff  was  a  trespasser 
upon  defendant's  track  at  the  time  of  the  col- 
lision, and  that  the  injury  was  not  wantonly 
inflicted;  that.  If  the  injury  was  a  result  of 
defendant's  negligence,  the  testimony  shows 
conclusively  that  plaintiff  proximately  con- 
tributed thereto  by  standing  upon  the  track 


•For  other  cases  see  tame  topic  and  secUon  NUMBER  in  Dec.  ft  Am.  Digs.  U07  to  date^  ft  Reporter  Indexea 
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In  a  position  of  obvlonfl  danger.  There  waji 
testimony  tending  to  show  that  plalntlfC  had 
for  years  been  engaged  In  hanllng  wood 
and  other  material  for  the  Marlboro  Cotton 
Mill  with  his  own  team,  and  on  this  occasion 
had  entered  at  the  lower  side  of  the  mlllyard, 
which  was  inclosed,  through  a  gate  for  wag- 
ons on  a  road  leading  through  the  Inclosure 
partly  along  the  wood  piled  next  to  the  track 
and  across  the  track  at  the  upper  side  and 
extending  out  at  another  gate  for  wagons, 
and  was  going  to  the  superintendent's  office 
to  procure  payment  for  some  service  perform- 
ed for  the  mill  company;  that  he  took  the 
most  direct  route  to  the  superintendent's 
office,  which  led  across  the  spur  track 
through  an  opening  in  the  wood  piled  along- 
side the  spur  track  within  the  inclosure,  be- 
ing used  by  the  defendant  company  for  the 
purpose  of  carrying  in  wood  and  coal  for 
the  mill  company  and  in  hauling  out  cars 
containing  the  products  of  the  mill;  that 
persons  employed  about  the  mill  and  yard 
were  accustomed  to  cross  said  track  and 
walk  along  it  whenever  it  suited  their  con- 
venience without  objection  by  the  railroad 
company,  and  with  the  knowledge  and  ac- 
quiescence of  the  mill  company,  whose  or- 
ders only  excluded  children  and  loafers; 
that,  on  reaching  the  track  at  the  opening 
in  the  woodpile  alongside,  plaintiff  was  ac- 
costed by  a  man  loading  his  wagon  with  wood 
at  or  near  the  opening,  and  stopped  on  the 
edge  of  the  track  and  engaged  in  conversa-. 
tlon  with  the  man,  and  standing  with  his 
side  or  back  to  the  direction  from  which  a 
train  might  approach;  that  while  in  this  po- 
sition neither  he  nor  the  person  with  whom 
he  was  conversing  heard  the  approach  of 
the  cars  nor  any  signals,  and  that  while  he 
saw  Mr.  Thrower,  the  engineer  of  the  mill 
company,  approaching  from  nearly  the  op- 
posite direction  he  did  not  hear  his  calls  of 
warning  on  account  of  the  wind  blowing  in  a 
contrary  direction;  that  there  was  no  ring- 
ing of  bell  or  blowing  of  whistle  or  any  oth- 
er signal  of  warning  given  by  the  defend- 
ants of  the  train's  approach  and  no  lookout 
on  the  rear  of  the  backing  train,  and  that  the 
train  was  backing  "at  a  pretty  rapid  rate"; 
that  plaintiff  became  aware  of  the  approach 
of  the  backing  train  when  it  was  within 
a  few  feet  of  him,  raised  his  hand  against 
the  car,  was  thrown  down,  and,  while  en- 
deavoring to  get  out  of  the  way  over  the 
wood  which  had  been  placed  along  the  track, 
was  thrown  back  upon  the  track  by  the  fall- 
ing wood,  and  his  left  hand  run  over  by 
the  wheels  of  the  car,  the  car  being  stopped 
so  quickly  that  only  two  trucks  had  pass- 
ed him. 

There  was  testimony  that  the  Inclosure 
was  controlled  by  the  Marlboro  Cotton  Mill; 
that  it  had  a  gate  for  the  entrance  of  the 
train  cars  which  was  closed  at  night;  that 
the  spur  was  about  325  feet  in  length  from 
gate  to  coal  shute  at  the  end  where  the  coal 


was  dumped;  and  that  it  was  the  custom  for 
the  Marlboro  Cotton  Mill  to  unload  the  cars 
of  wood  and  pile  the  wood  on  either  side  of 
the  track.  The  defendant's  train  was  R 
freight  train  operating  between  Florence,  8. 
C,  and  Fayetteville,  N.  C,  passing  by  the  cot- 
ton mill  one  day  going  and  the  next  day  re- 
turning, and  It  was  of  frequent  occurrence 
for  the  train  to  stop  at  the  mill  and  use 
the  siding  in  carrying  in  material  or  carry- 
ing out  the  products  of  the  mill.  On  this 
occasion,  about  schedule  time,  the  train  ar- 
rived, and  plaintiff  was  aware  of  its  approach 
on  the  main  line,  but  he  testified  that  he  was 
not  aware  that  the  engine  had  moved  onto  the 
siding,  although  he  was  aware  that  there 
was  a  box  car  on  the  siding  within  the  in- 
closure at  the  platform  of  the  packing  room, 
but  whether  the  car  was  empty  or  loaded 
with  mill  products  for  transportation  out  was 
a  matter  as  to  which  there  was  some  conflict 
in  the  testimony.  On  the  part  of  defendant 
there  was  testimony  that  the  car  was  loaded 
for  transportation  out,  that  the  engine 
switched  from  the  main  line,  entered  the  in- 
closure, attached  to  the  loaded  car,  and  push- 
ed on  slowly  at  the  rate  of  three  miles  per 
hour  upgrade  towards  the  coal  shute  to  take 
out  also  an  empty  car  there;  that  the  bell 
was  ringing  all  the  while;  that  the  engineer 
did  not  expect  that  any  one  would  be  on  the 
track  on  this  occasion,  and  did  not  discover 
the  presence  of  any  one  on  the  trade  until 
he  heard  some  one  holler,  and  that  he  im- 
mediately put  on  brakes  and  stopped  the 
train.  The  brakeman,  however,  testified 
that,  after  coupling  with  the  car  at  the  plat- 
form, he  signed  the  engineer  back  to  the 
coal  shute  for  the  empty  and  climbed  on  top 
of  the  car  to  give  signals,  and  that  as  he 
climbed  up,  he  saw  a  man  standing  on  the 
edge  of  the  railroad  with  his  side  towards 
him,  in  a  position  of  danger  talking  to  an- 
other man,  that  he  called  out  to  him,  'Took 
out,  we  are  coming  back  there  after  some 
carsr  that  he  did  not  see  liim  any  more 
until  he  heard  him  holler;  that  he  then  gave 
stop  signal  and  the  train  stopped  when  only 
two  trucks  had  passed  him.  It  appears  that 
the  distance  from  the  point  where  the  brake- 
man  was  when  he  saw  plaintiff  to  the  place 
of  collision  was  about  125  feet.  We  are 
of  the  opinion  that  it  cannot  be  said  that 
the  testimony  conclusively  shows  that  plain* 
tiff  was  a  bald  trespasser  upon  the  trade  of 
the  railroad  company,  as  in  Hale  v.  Railroad 
Co.,  84  S.  C.  2»2,  13  8.  B.  587,  where  the 
party  injured  was  on  the  side  track  in  the 
depot  yard  of  the  railroad  company  and  with- 
in its  exclusive  control,  and  as  in  Smaller 
V.  Railway  Co.,  67  S.  O.  243,  35  S.  B.  489, 
where  the  injured  party  was  on  a  trestle 
on  the  main  line  of  the  railroad  company. 
Here  the  track  was  within  the  private  in- 
dosure  of  the  Marlboro  Cotton  Mill  and  sub- 
ject to  its  general  control,  and  its  use  by  the 
railroad  company  was  not  exclusive^    Hie 
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plAintiff  was  In  the  yard  on  bnaineflB  with 
the  mill  company  and  under  circomstances 
warranting  Mm  In  supposing  he  could  cross 
the  track  as  others  were  accustomed  to  do 
with  the  knowledge  and  acquiescence  of  the 
owner  and  controller  of  the  indosure.. 

A  possible  theory  of  the  case,  then,  is  that 
plaintiff  was  crossing  the  track  as  a  licensee 
and  not  as  a  trespasser,  in  which  eyent  the 
railroad  company  was  bound  to  observe  ordi- 
nary care  not  to  injure  him.  Jones  y.  Bail- 
road,  61  S.  0.  550,  39  S.  B.  758.  The  mere 
fact  that  plaintiff  stopped  upon  the  track 
for  a  few  moments  under  circumstances 
tending  to  show  constant  use  of  the  track  by 
persons  having  business  in  the  yard  would 
not  of  itself  be  oondusiye  that  plaintlfl  was 
a  trespasser  In  being  where  he  was.  The 
testimony  tended  to  show,  not  merely  a  case 
of  inadvertent  negligence,  but  a  case  of  Ad- 
vertent negligence,  a  reckless  and  wanton 
disregard  of  plaintiff's  safety  by  running 
against  him  in  the  yard  of  his  employer 
without  any  attempt  to  stop  when  it  could 
easily  have  been  done  in  time,  and  without 
any  warning  after  knowledge  of  plaintifTs 
dangerous  situation.  Under  this  view  it  is 
unnecessary  to  consider  whether  the  testi- 
mony shows  conclusively  that  the  plaintiff 
by  his  own  negligence  contributed  to  his 
injury,  as  contributory  negligence  is  not  a 
defense  in  a  case  of  wanton  or  willful  in- 
Jury.  Hence  there  was  no  error  in  refusing 
the  motion  for  nonsuit  and  to  direct  a  ver- 
dict for  defendant  In  announcing  his  rul- 
ing upon  the  motion  for  nonsuit,  Judge 
Watts  said  in  the  presence  of  the  jury: 
"The  testimony  clearly  shows  that  the  plain- 
tiff was  not  a  trespasser."  It  is  contended 
that  this  was  an  expression  of  an  opinion  to 
the  jury  on  a  question  of  fact  contrary  to 
article  6,  9  26,  Const  The  statement  was 
responsive  to  the  motion,  and  was  not  a 
charge  to  the  jury  in  respect  to  matters  of 
fact  Usually  what  a  judge  says  in  rulhig 
upon  admissibility  of  testimony,  motion  for 
nonsuit,  and  to  direct  a  verdict  is  not  con- 
sidered a  violation  of  the  provisions  of  the 
Constitution.  Glover  v.  Telegraph  Co.,  78 
S.  a  506,  59  S.  B.  526;  State  v.  Arnold,  80 
8.  G.  886,  61  S.  B.  891.  There  were  no  ex- 
ceptional circumstances  showing  abuse  of 
discretion  to  the  prejudice  of  appellant,  and 
the  court  was  careful  to  impress  upon  the 
jury  that  they  were  the  exclusive  judges  of 
the  facts. 

The  exceptions  to  the  admission  of  testi- 
mony cannot  be  sustained.  Plaintiff's  action 
was  not  for  an  Injury  done  at  a  public  cross- 
ing, and  the  testimony  admitted  was  not 
to  show  that  the  place  of  Injury  was  at  a 
public  crossing,  but  that  many  persons  were 
accustomed  to  use  and  cross  the  track  with- 
in the  Indosure  of  the  Marlboro  Mill  Com- 
pany as  a  circumstance  to  show  that  under 
the  common  law  it  was  the  duty  of  the  rail-, 
road  company  operating  within  the  inclosure 


with  luiowledge  of  the  circumstances  to 
exercise  ordinary  care.  As  we  understand 
the  testimony,  there  was  a  wagon  road  cross- 
ing used  by  the  mill  company  and  those  deal- 
ing with  it  wiUiln  the  inclosure,  but  there 
was  no  public  crossing  or  traveled  place,  £li 
the  sense  of  the  statute,  within  the  inclosure, 
but  there  was  a  public  crossing  near  the  in- 
closure outside.  In  so  far,  therefore,  as  the 
testimony  admitted  tended  to  show  failure 
to  ring  the  bell  or  blow  the  whistle  wlthhi 
the  indosure,  it  related  to  defendant's  al- 
leged duty  at  common  law,  and,  in  so  far  as 
the  admitted  testimony  tended  to  show  a 
failure  to  give  such  signals  without  the  in- 
closure at  a  public  crossing  near,  the  testi- 
mony was  competent  under  the  allegationa 
of  the  complaint  charging  a  wanton  and 
reckless  disregard  of  duty.  Mack  y.  Rail- 
way, 52  B.  C.  825^  29  8.  B^  905,  40  L.  R.  A. 
679,  68  Am.  St  Rep.  913;  Mason  v.  South- 
em  Ry.,  58  S.  C.  70,  86  S.  B.  440,  53  L.  B.  A* 
913,  79  Am.  St  Rep.  82& 

Counsel  for  plaintiff  and  for  defendant 
presented  requests  to  charge,  and  in  response 
thereto  Judge  Watts,  after  reading  them  to 
the  jury,  said:  "In  a  large  measure  the  at- 
torneys on  both  sides  have  been  careful  in 
their  requests  to  charge,  and  it  is  all  good 
law  except  when  I  change  or  modify  it,  and, 
when  I  change  or  modify  it,  I  want  you  to 
accept  the  change  or  modification*"  It  is 
contended  that  this  was  error  (U  because  it 
left  it  to  the  jury  to  determine  which  was 
the  correct  law  applicable  to  the  case;  (2) 
because  there  was  Irreconcilable  differences 
and  contradictions  between  the  requests  sul>- 
mitted  by  the  two  sides,  and  there  were  no 
modifications  in  the  general  charge.  The 
first  specification  cannot  be  sustained  b^ 
cause  the  general  charge  was  full  and  ex- 
plicit as  to  the  law  applicable  to  the  case. 
The  second  specification  cannot  be  sustained 
because  it  is  so  general  that  it  wholly  fails 
to  indicate  what  material  differences  or  con- 
tradictions existed  between  the  two  sets  of 
requests  to  charge,  and  as  to  what  particular 
proposition  or  modification,  or  want  of  modi- 
fication, was  objectionable.  The  object  of  an 
exception  is  to  specify  some  particular  error 
in  the  trial  court  so  that  neither  counsel  nor 
court  need  speculate  as  to  the  proposition 
sought  to  be  reviewed.  The  design  of  re- 
quests to  charge  is  to  have  the  court  instruct 
the  jury  as  to  the  law  applicable  to  all  the 
material  Issues  in  the  case,  and,  if  this  is 
correctly  done  in  the  general  charge,  the  use 
and  office  of  requests  to  charge  have  been 
fully  met  It  cannot  be  prejudicial  to  ap- 
pellant for  the  court  to  approve  its  requests 
subject  to  whatever  modification  may  be 
made  in  the  general  charge,  unless  an  erro- 
neous modification  has  in  fact  been  made; 
nor  can  it  be  prejudicial  to  appellant  for  the 
court  to  charge  respondent's  requests  sub- 
ject to  modifications  in  the  general  charge 
unless  it  is  shown  that  the  request  without 
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modification  or  with  the  modlficatlbii  given 
In  the  general  charge  Is  erroneous. 

Appellant  excepts  to  the  following  instruc- 
tions given  at  the  request  of  respondent: 

"(1)  If  the  jury  believe  from  the  evidence 
that  the  track  upon  which  the  plaintiff  is 
alleged  to  have  been  injured  was  frequented 
by  people  passing  to  and  fro  along  said  rail- 
road, which  fact  was  well  known  to  defend- 
ant or  its  agents,  servants,  and  employ^, 
and  it  had  been  so  used  for  a  long  time,  then 
the  plaintiff  in  being  found  upon  said  tract 
with  no  knowledge  of  the  approach  of  the 
train  would  be  a  licensee  thereon,  and  it  was 
the  duty  of  the  defendant  to  observe  ordi- 
nary care  in  backing  its  cars  into  said  yard 
and  upon  said  track. 

"(2)  If  the  jury  believe  from  the  testimony 
that  the  plaintiff  at  the  time  of  the  said 
accident  was  in  the  employment  of  the  mUl 
and  being  found  upon  the  track  and  without 
knowledge  of  the  approach  of  the  cars,  and 
in  the  pursuit  of  lawful  business,  and  it  was 
the  custom  of  the  employes  of  the  mill  to 
^cross  said  track  and  to  go  upon  the  said 
track  at  their  pleasure  and  without  warning 
to  keep  off  of  it,  then  the  plaintiff  had  a 
right  to  be  there,  and  defendant  owed  him 
the  duty  of  ordinary  care." 

It  is  contended  that  this  charge  was  er- 
roneous because  "(1)  there  is  no  allegation 
in  the  complaint  that  the  place  where  plain- 
tiff was  injured  was  at  a  crossing  by  de- 
fendant's track  of  a  street,  highway,  or  trav- 
eled place;  (2)  that  the  passing  to  and  fro 
by  certain  individuals  gives  the  prescriptive 
right  to  use  the  alleged  way,  whereas  such 
right  can  be  obtained  only  where  the  public 
have  used  it;  and  (3)  that,  even  assuming 
that  the  right  to  pass  along  or  over  said 
track  existed,  it  did  not  give  the  right  to 
stand  and  remain  to  talk  upon  the  track  as 
implied  In  said  requests,  and  which  was  the 
position,  the  uncontradicted  testimony  shows, 
occupied  by  the  plaintiff  when  he  received 
the  injuries  complained  of."  If  the  facts 
hypothetically  stated  in  the  charge  are  ac- 
cepted as  established  by  the  testimony,  then 
we  think  it  was  correct  to  hold  that  plaintiff 
was  not  a  bald  trespasser,  but  a  licensee  to 
whom  the  defendant  owed  the  duty  of  exer- 
cising ordinary  care  not  to  injure  him.  This 
Is  especially  true  when  considered  with  re- 
spect to  the  undisputed  fact  that  the  track 
was  within  the  inclosed  yard  of  the  Marlboro 
Mill   Company. 

Error  is  assigned  in  charging  the  following 
request  by  plaintiff:  "(4)  If  the  jury  believe 
from  the  testimony  that  the  agents  of  the  de- 
fendant failed  to  ring  the  bell  or  blow  the 
whistle  or  give  other  signals  of  approach  of 
the  train  on  entering  the  millyard  and  cross- 
ing a  known  road,  then  the  defendant  was 
guilty  of  negligence  or  gross  negligence,  ac- 
cording to  the  consciousness  of  said  em- 
ployes as  to  whether  or  not  they  were  fail- 
ing to  discharge  a  known  duty."  The  specie 
flcations  of   error  are:    (1)  That  a   failure 


to  ring  the  btil  or  blow  the  whistle  on  enter- 
ing the  millyard  or  crossing  a  known  road 
was  declared  to  be  negligence  per  se,  whereas 
such  failure  is  negligence  per  se  only  wh&ri 
the  train  approaches  the  crossing  of  a  Grtreetr 
highway,  or  traveled  place;  (2)  that  such  fail- 
ure, when  consciously  done,  is  only  a  circum- 
stance to  show  gross  negligence ;  (3)  that  the 
charge  was  not  responsive  to  the  complaint 
The  request  was  charged  subject  to  the  modi- 
fications of  the  general  charge,  and  must  be 
construed  with  such  general  charge  on  the 
subject,  which  was  as  follows:  "Now  the 
law  requires  a  railroad  train  when  it  comes 
to  a  public  crossing  or  traveled  place  or 
street  where  the  highway  or  traveled  place 
crosses  the  railroad,  or  where  the  public 
has  a  right  to  cross,  it  requires  them  when 
within  500  yards  of  such  street,  highway,  or 
traveled  place  to  ring  a  bell  or  blow  a  whistle, 
and  keep  that  up  continuously  •  within  500 
yards  of  the  crossing  and  be  continued  until 
the  engine  passes  over  it,  and,  if  any  one 
is  injured  at  a  public  crossing  by  the  failure 
of  the  railroad  company,  its  agents,  or  serv- 
ants to  ring  the  bell  or  blow  the  whistle  until 
the  engine  has  passed  over  the  crossing,  the 
law  says  that  that  is  negligence  per  se,  but 
that  only  applies  to  a  traveled  place,  a  public 
highway,  or  street  where  it  crosses  the  rail- 
road, or  at  a  place  where  the  public  has  crossed 
and  recrossed  and  used  for  passage  notorious- 
ly and  adversely  for  a  period  of  twenty  years^ 
and,  if  tb^  have  used  it  in  that  way  for 
that  length  of  time,  they  have  acquired  a 
right  to  cross  there."  This  modification  of 
plaintiff's  fourth  request  to  charge  brought 
it  in  harmony  with  defendant's  view  of  the 
law  as  expressed  in  its  requests  to  charge 
on  that  subject,  all  of  which  requests  of  de- 
fendant were  given  to  the  jury  without  modi- 
fication. 

It  is  excepted  that  the  court  erred  In 
charging  plalntifTs  fifth  request  as  follows: 
"If  the  jury  believe  frohi  the  testimony  that 
the  defendant's  agents  failed  to  give  the 
signal  required  by  statute  for  public  crossings 
near  the  accident,  then  such  evidence  is  com- 
petent to  support  the  allegations  of  reckless 
negligence."  We  do  not  regard  this  as  a 
charge  on  the  facts  as  alleged  in  the  excep- 
tion, but  as  a  statement  of  the  rule  of  evi- 
dence In  Mack  v.  Railway  and  Mason  v.  Rail- 
way, supra.  This  is  clearly  shown  by  the 
following  from  the  general  charge:  "Where 
a  case  is  brought  and  there  is  any  allegation 
or  proof  that  the  party  was  injured  at  a 
crossing,  and  they  allege  wantonness  or  will- 
fulness on  the  part  of  the  agents  and  serv- 
ants of  the  company  in  injuring  him,  the 
party  injured  would  have  the  right  to  show 
as  a  circumstance  to  go  to  the  jury  that  they 
did  not  ring  the  bell  or  blow  the  whistle  with- 
in 500  yards  of  the  crossing,  and  that  goes 
to  the  jury  as  a  circumstance  to  be  considered 
by  them  as  to  whether  there  was  a  will- 
ful  disregard  of  the  law  or  invasion  of  the 
rights  of  the  party  injured.'* 
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It  is  fnrtber  alleged  that  the  court  erred 
\n  charglDg  plaintlfTs  tbirteenth  request  as 
follows:  "If  the  jury  believe  from  the  evi- 
dence that  the  track  upon  which  plaintiff 
is  alleged  to  have  been  injured  is  upon  the 
property  of  ttie  cotton  mill  and  the  plaintiff 
was  an  employ^  in  and  about  said  mill, 
then  the  plaintiff  had  a  right  to  be  on  said 
track  and  the  defendant  owed  him  the  duty 
of  ordinary  care,  and,  if  defendant  failed 
to  observe  such  care,  then  it  would  be  liable 
in  this  action."  It  is  objected  that  this 
charge  was  faulty  in  declaring  that  plaintiff 
under  the  facts  stated  "had  a  right  to  be 
on  the  track,"  not  to  pass  over  or  along  the 
same,  and  that  too  regardless  of  any  business 
there.  As  we  are  satisfied  upon  the  undisput- 
ed facts  of  this  case  that  plaintiff  was  not 
a  bald  trespasser  upon  defendant's  track, 
and  that  defendant  was  in  duty  bound  to  ex- 
ercise ordinary  care  not  to  injure  plaintiff 
in  his  situation  within  the  inclosed  miUyard 
of  his  employer,  the  Marlboro  Mill  Ck>m- 
pany,  we  are  not  disposed  to  be  very  critical 
in  reference  to  the  language  of  the  charge, 
since  no  real  prejudice  could  arise  therefrom. 

The  remaining  exception  complains  of  er- 
ror, in  that,  while  the  court  approved  de- 
fendant's request  to  charge  set  forth  in  the 
exception  subject  to  such  modification  as  may 
be  given  in  the  general  charge,  this  method 
of  treating  the  requests  to  charge  tended  to 
mislead  and  confuse  the  jurors,  and  to  cast 
upon  them  the  duty  of  reconciling  incon- 
sistencies and  contradictions,  and  that  de- 
fendant's requests  specified  should  have  been 
chained  unqualifiedly.  This  point  has  been 
already  considered  to  some  extent.  It  is  ful- 
ly met  by  the  fact  that  the  general  charge 
fairly  covered  all  the  law  applicable  to  the 
case  and  sought  to  be  brought  to  the  atten- 
tion of  the  court  by  the  requests.  Indeed, 
in  some  particulars  the  charge  to  the  jury 
was  too  favorable  to  the  defendant,  as  for 
example,  (1)  in  leaving  it  to  the  jury  to  de- 
termine whether  plaintiff  was  trespasser  or 
licensee  at  the  time  of  the  collision,  when 
he  could  without  error  have  declared  that 
plaintiff  was  entitled  to  the  care  due  to  a 
licensee;  (2)  in  charging  as  applicable  to  the 
case  that  the  railroad  has  a  right  to  run 
its  cars  wherever  its  traclis  go  and  its  em- 
ploy^ have  the  right  if  they  see  a  man  on 
the  track  to  presume  that  he  will  get  out  of 
the  way  of  the  cars. 

The  fundamental  error  in  appellant's  case 
is  in  supposing  that  the  rule  in  Smalley  v. 
Railway,  supra,  as  applied  to  a  trespasser 
on  the  track  of  the  railway  company,  is  ap- 
plicable in  this  case  where  the  track  was  in 
the  private  yard  of  another.  The  doctrine 
that  a  railroad  company  has  a  right  to  pre- 
sume that  a  mature  person  apparently  In  the 
use  of  his  faculties  and  on  the  railroad  track 
without  license  will  get  off  the  track  on  the 
approach  of  the  train  rests  upon  the  railroad 


company's  right  of  exclusive  ownership  and 
control,  and  the  trespasser's  knowledge  that 
he  has  no  right  to  use  the  track.  But  the 
case  is  different  when  the  railroad  company 
is  itself  a  licensee  operating  within  the  pri- 
vate yard  of  another  having  control  of  the 
premises.  In  such  case  those  having  a  right 
to  be  in  the  yard  and  accustomed  to  use  the 
track  in  their  business  dealings  with  the 
owner  of  the  yard  have  as  much  right  to 
presume  that  the  railroad  company  will  ex- 
ercise ordinary  care  in  operating  within  the 
yard  as  the  railroad  company  has  to  presume 
that  persons  therein  will  give  them  a  clear 
track. 

The  exceptions  are  overruled,  and  the  judg- 
ment of  the  circuit  court  is  afllrmed. 


(65  W.  Va.  30&) 
HARVEY  V.  CITY  OF  BLKINS  et  al. 
(Supreme  Coort  of  Appeals  of  West  Virginia. 
March  16,  1909.) 

1.  Appeal  and  Ebbob  (f  41*)  —  Dsoisioirs 
Reviewable— Affectino  Real  Pbopebtt— 
Amount  in  Contbovebst. 

This  court  will  entertain  an  appeal  from  a 
decree,  rendered  by  a  circuit  court  in  an  in- 
junction proceeding,  refusing  to  dissolve  and 
perpetuating  a  temporary  injunction  affecting 
the  use  and  enjoyment  of  real  property,  not- 
withstanding the  value  of  the  realty  involved 
may  be  less  than  $100. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  l&S;   Dec.  Dig.  9  41.*] 

2.  MtTNICIPAL  COBFOBATIONS  (ft  601*)— PeB- 
MISSION    TO    ALTEB    BUILDING— UnBEASON- 

ABLE  Refusal. 

Where  a  city  council,  acting  under  author- 
ity of  the  dty  charter  (Acts  1901,  p.  420,  a 


151),  and  the  general  law  (Code  1906,  f  1868), 
which  empowers  it  '*to  provide  for  the  regular 
building  of  houses  or  other  structures  and  to 
provide  for  the  kind  of  material  to  be  used  in 
the  construction  thereof,"  and  "to  make  regu- 
lations guarding  against  danger  or  damage  by 
fire,*'  passes  an  ordinance  requiring  nermission 
to  be  obtained  from  such  city  council  before  a 
property  owner  can  ''alter,  change  or  repair" 
a  building  already  erected,  and  under  such 
ordinance  refuses  permission  to  the  owner  of  a 
house  to  make  such  minor  alterations,  changes, 
and  repairs,  as  the  replacing  of  windows  and 
doors,  the  removing  and  relocation  of  partition 
walls  on  the  inside  of  the  house,  the  repapering 
of  the  walls,  and  the  painting  of  the  outside 
walls,  such  refusal  is  unwarranted  and  unrea- 
sonable, and  the  ordinance  will  not  be  constru- 
ed as  authorizing  the  city  to  withhold  permis- 
sion to  make  such  minor  and  necessary  repairs, 
and  the  municipal  officers  may  be  enjomed  from 
preventing  the  making  of  such  alterations, 
changes,  and  repairs. 

[E3d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  ft  601.*] 

(•Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  M.  H.  Harvey  against  the  City  of 
Elkins  and  others.  Decree  for  complainant, 
and  defendant  City  appeals.    Affirmed. 

Samuel  T.  Spears,  for  appellant  W.  B. 
Maxwell,  for  appellee. 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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WILLIAMS,  J.  Mrs.  M.  H.  Harvey  is  the 
owner  of  a  one-story  wooden  building  In  the 
dty  of  Elklns*.  It  had  been  occupied  by  the 
sheriff  as  an  office,  and  in  March,  1907,  the 
front  door,  one  window,  and  a  part  of  the 
wall  were  taken  out  in  order  to  remove  a 
large  safe  used  by  the  sheriff.  Immediately 
thereafter  G.  B.  Harvey,  the  husband  of 
plaintiff,  proceeded  to  replace  the  front  of 
the  building  so  removed,  putting  in  a  larger 
window  In  the  front  He  was  notified  by 
the  chief  of  police  that,  if  he  persisted  in 
making  suc^  repairs  without  permission 
ftom  the  dty  council,  he  would  be  arrested. 
On  the  21st  day  of  March,  1907,  and  after 
he  was  threatened  with  arrest,  he  applied  to 
the  city  council  for  permission,  stating  in 
his  application  such  repairs  as  he  desired 
to  make,  which  were  the  repair  of  the  front 
of  the  house  as  above  stated,  the  changing 
of  a  partition  inside  of  the  building,  the  re- 
papering  of  the  wall  inside,  the  changing  of 
his  electric  lights,  and  the  painting  of  the 
building  on  the  outside.  Permission  to  do 
this  was  refused.  He  again,  on  April  4, 
1907,  applied  to  the  council  for  permission 
to  replace  the  front  of  the  building  in  the 
same  manner  in  which  it  was  Just  before 
the  part  of  the  front  had  been  torn  away, 
and  to  replace  the  door  and  window  which 
had  been  removed,  and  also  asked  permis- 
sion to  relocate  a  partition  on  the  inside,  to 
paper  the  walls,  to  rearrange  the  electric 
lights,  and  to  paint  the  building  on  the  out- 
side. Permission  to  do  these  things  was  al- 
so denied.  Mrs.  Harvey  thereupon  applied 
to  the  circuit  court  of  Randolph  county,  then 
in  session,  on  the  26th  day  of  April,  1907, 
for  an  injunction  to  restrain  and  inhibit  the 
city  of  Elklns,  and  its  officers,  from  inter- 
fering with  her  having  such  repairs  made, 
and  on  this  bill,  verified  and  further  sup- 
ported by  affidavits,  a  temporary  injunction 
was  granted.  On  the  same  day  the  city  of 
Elklns  appeared  and  demurred  to  and  an- 
swered the  bill,  and  gave  notice  that  it 
would  move  to  dissolve  the  injunction.  Mo- 
tion to  dissolve  was  made,  and  by  agree- 
ment the  case  was  heard  upon  the  bill  and 
exhibits,  answer  and  general  replication 
thereto,  and  affidavits  filed  with  the  bill,  and 
on  the  hearing  the  court  perpetuated  the  in- 
junction. From  that  decree  the  city  of  El- 
klns has  appealed  to  this  court. 

The  record  presents  two  questions  only: 
First,  whether  or  not  this  court  has  Juris- 
diction to  entertain  the  appeal;  second, 
whether  or  not  the  city  of  Elklns  had  the 
right  under  its  charter  to  deny  plaintiff  the 
right  to  make  the  repairs  above  mentioned. 

In  regard  to  the  first  question,  it  is  con- 
tended by  counsel  for  appellee  that,  as  the 
pecuniary  value  of  the  property  in  question 
is  not  shown,  this  court  has  not  Jurisdiction 
of  the  appeal;  but  the  question  concerns  the 
free  use  and  enjoyment  of  real  estate,  and 
the  whole  matter  is  disposed  of  by  the  de- 
cree perpetuating  the  Injunction.    It  adjudi- 


cates the  prindple  of  the  cacuse.  A  decree 
refusing  to  dissolve  an  Injunction,  in  such  a 
case,  is  appealable  without  regard  to  the 
pecuniary  amount  involved.  We  therefore 
entertain  the  appeal.  Chapter  135,  9  1,  cl. 
7,  Code  (section  4038,  Code  1906);  Robrecht 
V.  Wharton,  29  W.  Va.  746>  2  S.  B.  793.  The 
case  of  Carskkdon  v.  Board  of  Education, 
61  W.  Va.  468,  56  &  E.  834,  on  which  appel- 
lee relies  to  show  want  of  Jurisdiction,  1b 
not  similar  to  this  one,  and  does  not  govern. 
In  that  case  the  board  had  let,  by  contract, 
a  certain  schoolhouse  to  one  Radcliff  for 
the  purpose  of  delivering  lectures  during  six 
nights  at  the  price  of  $10  per  night  Carska- 
don,  suing  on  behalf  of  himself  and  other 
taxpayers  of  the  district,  obtained  an  injunc- 
tion which  was  later  perpetuated,  and  the 
board  of  education  appealed.  All  the  rent 
that  the.  board  was  to  get  for  thfi  use  of  the 
schoolhouse  was  $60.  The  court  held  that 
it  involved  only  a  pecuniary  question,  and, 
the  amount  being  less  than  $100,  the  appeal 
had  been  inprovidently  granted.  In  the 
present  case  the  question  is  not  a  pecuniary 
one.  As  the  matter  concerns  appellant,  It 
is  a  question  of  its  right  to  pass  and  enforce 
a  dty  ordinance,  which  it  Insists  is  lawful 
and  reasonable,  and  from  the  view  point  of 
the  appellee  it  concerns  her  right  to  make 
certain  repairs  on  and  in  her  house,  free 
from  interference  by  the  city  authorities, 
without  whidi  repairs  she  cannot  enjoy  the 
use  of  her  property.  As  the  statute  now  al- 
lows an  appeal  from  an  order  refusing  to 
dissolve,  as  well  as  f^m  an  order  dissolv- 
ing, an  injunction,  the  right  to  an  appeal  in 
a  case  where  the  whole  matter  is  disposed 
of  on  the  merits  by  a  decree  disposing  of 
the  temporary  injunction  would  seem  to  be 
mutual;  and  no  one,  we  think,  would  ques- 
tion Mrs.  Harvey's  right  to  appeal  from  the 
decree  if  it  had  dissolved  the  Injunction,  be- 
cause such  a  decree  would,  in  effect,  have 
denied  her  the  beneficial  use  of  her  prop- 
erty. 

Second.  Is  the  ordinance  complained  of 
susceptible  of  the  construction  which  the 
council  has  given  it?  Acts  1901,  p.  430,  c. 
151,  §  28,  amending  the  charter  of  the  dty 
of  Elkins,  among  other  things,  empowers  the 
council  "to  provide  for  the  regular  building 
of  houses  or  other  structures  and  to  provide 
for  the  kind  of  material  to  be  used  in  the 
construction  thereof;  •  •  •  and  general- 
ly to  have  power  to  take  such  measures  as 
are  deemed  necessary  or  advisable  to  protect 
persons  and  property,  public  or  private  with- 
in the  dty."  Section  42  of  said  act  further 
preserves  to  the  dty  "all  the  rights,  powers 
and  responsibilities"  which  it  had  prior  to 
this  act;  that  is,  such  rights  and  powers  as 
were  granted  to  it  under  chapter  47  of  the 
Code  of  1906.  By  section  28  of  diapter  47 
(Code  1906,  §  1868),  the  councfl  of  cities  iff 
empowered  "to  make  regulations  guarding 
against  danger  or  damage  by  fire."  Pursu- 
ant to  authority  thus  granted,  the  councO 
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passed  the  following  ordifiance  (No.  12): 
"Anj  person  desiring  to  erect  a  new  build- 
ing of  any  kind,  or  to  alter,  change  or  re- 
pair any  building  of  any  kind  heretofore 
erected  shall  submit  to  the  council  the  gen- 
eral plan  of  such  new  building  and  the  pur^ 
poses  for  which  it  is  proposed  to  use  the 
same,  or  if  .it  is  proposed  to  change,  alter 
or  repair  an  old  building  the  specifications 
shall  state  the  nature  of  such  proposed 
change,  the  purposes  for  which  the  old  build- 
ing was  used  and  the  purpose  to  which  it  is 
intended  to  use  it  after  such  change  is  made 
and  in  either  event  shall  designate  the  street, 
alley,  road,  lot  or  land  on  which  it  is  pro- 
posed to  erect  such  new  building  or  upon 
which  the  old  building  stands  and  shall  do 
no  work  whatever  upon  any  such  building 
until  a  permit  has  been  obtained  from  the 
dty  council." 

In  the  case  of  Christie  y.  Maiden,  23  W. 
Va.  667»  the  law  on  this  subject  is  thus  stat- 
ed: ''A  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no 
other:  (1)  Those  granted  in  express  words 
by  its  charter  or  the  general  statutes  under 
which  it  is  incorporated;  (2)  those  necessari- 
ly or  fahrly  implied  in  or  incident  to  the 
powers  thus  expressly  granted;  and  (8)  those 
essential  to  the  declared  purposes  of  the 
corporation— not  simply  convenient,  but  in- 
dispensable." See,  also.  City  of  Newton  v. 
Belger,  143  Mass.  506^  10  N.  B.  464;  First 
National  Bank  of  Mt  Vernon  v.  Barlls,  129 
Ind.  201,  28  N.  B.  434,  13  U  B.  A.  481,  28 
Am.  St.  Rep.  185.  "The  courts  will  review 
the  question  as  to  the  reasonableness  of 
ordinances  passed  under  a  grant  of  power 
general  in  its  nature  or  under  incidental  or 
implied  municipal  powers,  and  if  any  given 
ordinance  is  found  unreasonable  will  declare 
it  void  as  a  matter  of  law."  McQuillin  on 
Munic.  Ord.  f  182,  and  authorities  there  cit- 
ed; Christie  v.  Maiden,  supra.  The  same 
rules  which  govern  in  the  construction  and 
Interpretation  of  an  act  of  the  Legislature 
will  apply  and  govern  in  the  determination 
of  the  true  intent  and  meaning  of  a  city 
ordinance,  and  this  court  has  said  that: 
''Whenever  an  act  of  the  Legislature  can  be 
so  construed  and  applied  as  to  avoid  con- 
flict with  a  constitutional  provision,  and 
give  it  the  force  of  law,  such  construction 
will  be  adopted."  Typewriter  Co.  v.  Piggott, 
eo  W.  Ya.  533,  55  &  B.  664. 

So,  by  analogy,  whenever  a  city  ordinance 
can  be  so  construed  and  applied  as  to  avoid 
a  conflict  with  natural,  fundamental,  and 
necessary  rights  of  property,  and  thus  give 
it  the  force  of  law,  such  construction  will 
be  adopted.  Applying  this  rule  of  construc- 
tion to  the  ordinance  in  question,  and  com- 
paring it  with  the  law  authorizing  the  city 
''to  provide  for  the  regular  building  of  hous- 
es or  other  structures  and  to  provide  for 
the  kind  of  material  to  be  used  in  the  con- 


struction thereof;  •  •  •  and  generally 
to  have  power  to  take  such  measures  as  are 
deemed  necessary  or  advisable  to  protect 
persons  and  property,  public  or  private  with- 
in the  city" — ^we  would  not  undertake  to 
say  that  the  city  of  Elkins  has  not  tbe  pow- 
er to  pass  such  an  ordinance.  But  our  con- 
clusion is  that  upon  the  facts  presented  in 
the  present  case  the  city  has  made  an  un« 
reasonable  application  of  it  It  would  bs 
both  unjust  and  unreasonable  to  permit  a 
city,  by  virtue  of  such  an  ordinance,  to  deny 
to  one  of  Its  citizens  the  right  to  make  the 
repairs  above  enumerated.  Such  repairs  are 
not  only  necessary  to  the  preservation  of 
the  property  itself,  but  the  health  and  com- 
fort of  the  occupants  as  well. 

We  flnd  no  error  in  the  decree  appealed 
from,  and  affirm  it,  with  costs  and  damages 
to  appellee^ 

(65  W.  Va.  810) 
HOWELL  V.  HARVBY. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
March  16»  1909.) 

1.  FRAuns,  Statutb  or  (I  166^)— Pleadzno— 

NSCBSSITT. 

The  statute  of  frauds  may  be  relied  on  as 
a  defense  under  the  plea  of  non  assumpsit. 

[Bd.  Note.— For  other  cases,  see  Frauds,  Stat* 
ute  of,  Cent  Dig.  f  371;  Dec.  Dig.  f  156.^] 

2.  Frauds,  Statute  or  (i  23^)— Obioihai.  ob 

COLLATEBAI.  PBOKISB. 

If  a  person  make  an  oral  promise  to  pay 
the  debt  of  another  in  order  to  derive  some  bene- 
fit to  himself  thereby,  which  he  did  not  other- 
wise have,  sudi  promise  is  an  original  under- 
taking and  not  within  the  statute  of  frauds: 
and  in  such  case  it  matters  not  if  the  original 
promisor  be  not  released. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec  Dig.  i  23.*] 

8.  Fbauds,  Statutb  of  (§  23^)— OBioiifAL  ob 

Collateral  Prokise. 

P.  contracted  to  build  a  house  for  Harvey, 
and  sublet  a  part  of  the  job  to  Howell,  who  did 
a  portion  of  it  and  quit  because  P.  failed  to 
XMLv  him.  HaiVey  told  Howell  to  go  on  and 
finish  the  work  and  he  would  pay  him.  Howell 
completed  the  job,  and  Harvey  refused  to  pav 
him.  In  an  action  on  the  oral  promise,  held, 
that  the  promise  is  an  original  one,  and  there- 
fore  not  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec  Dig.  i  23.*] 

4.  Decision  Disapproved. 

The  case  of  Noyes'  Ex'z  v.  Humphreys,  11 
Grat.  (Va.)  636,  considered  and  disapproved. 
(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Cabell  County. 

Assumpsit  by  A.  C  Howell  against  H.  CL 
^arvey,  executor.  Judgment  for  plaintift, 
and  defendant  brings  error.    Affirmed. 

Brown,  Jackson  &  Knight,  T.  W.  Peyton, 
and  Thos.  H.  Harvey,  for  plaintiff  in  error. 
George  I.  Neall  and  Holt  &  Duncan,  for  de- 
fendant in  error. 

WILIilAMS,  J.  W.  W.  Peyton  contracted 
with  H.  C.  Harvey  in  May,  18d9,  to  build  4 
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house  for  him  on  the  corner  of  Third  avenne 
and  Tenth  street,  in  the  city  of  Huntington, 
W.  Va,  Peyton  sublet  a  part  of  the  work  to 
A.  O.  Howell,  who  proceeded  with  his  part 
of  the  work  until  June  22,  1899,  when  his 
men  quit  work  because  Peyton  had  not  paid 
him.  Peyton  failed.  Harvey  was  away  from 
home  when  the  men  ceased  work.  Howell 
says  that  on  Harvey's  return  to  Huntington 
he  asked  Howell  why  the  work  was  not  going 
on,  and  he  replied  that  Peyton  had  not  paid 
him,  and  he  could  not  pay  his  men,  and  they 
had  quit.  He  further  says  that  Harvey  told 
him:  "For  God's  sake,  go  on  with  this  work. 
Finish  this  post  oflSce  building.  If  you  don't 
do  it,  it  will  ruin  us."  Three  others  testified- 
to  substantially  the  same  conversation,  and 
that  Harvey  told  Howell  he  would  pay  him ; 
one  of  them,  that  he  said  "he  would  pay  him 
every  cent"  Harvey  denied  making  any  such 
statement  At  this  time  Peyton  owed  Howell 
on  the  subcontract  something  over  $600.  On 
the  24th  day  of  June,  1899,  the  day  of  this 
alleged  conversation,  Harvey  paid  Howell 
$600,  but  says  he  did  so  on  a  written  order 
from  Peyton,  which  order  was  identified  and 
filed  as  evidence.  Howell  completed  the 
work  about  the  10th  of  August,  1899;  and, 
Harvey  refusing  to  pay  him,  he  sued  him  in 
assumpsit  in  the  circuit  court  of  Cabell  coun- 
ty upon  his  oral  promise,  on  the  22d  day  of 
January,  1902.  One  W.  M.  Mortens,  who  had 
furnished  material  to  Peyton  to  be  used  in 
the  construction  of  the  house,  filed  his  bill 
in  the  circuit  court  of  Cabell  county  on  the 
26th  day  of  December,  1899,  to  enforce  his 
mechanic's,  or  materialman's,  lien,  and  made 
Harvey,  Peyton,  Howell,  and  others  defend- 
ants to  the  bill.  Howell  answered  and  aver- 
red his  contract  with  Peyton,  filed  a  state- 
ment of  his  account  against  Peyton  showing 
a  balance  due  him  of  $788.12,  sought  to  en- 
force his  mechanic's  lien  against  Harvey's 
property,  and  prayed  for  «  personal  decree 
against  Peyton.  The  itemized  account,  veri- 
fied by  Howell's  affidavit  was  exhibited  with 
his  bill.  He  also  served  notice  of  his  lien 
upon  Harvey.  This  suit  was  referred  to  a 
commissioner,  who  reported  that  Harvey  was 
not  indebted  to  Peyton,  but  that  after  allow- 
ing Harvey  the  "liquidated  and  unliquidated 
damages"  to  which  he  was  entitled  against 
him,  Peyton  was  indebted  to  Harvey  in  the 
sum  of  $18.71.  Howell  was  surety  on  Pey- 
ton's bond  to  Harvey  for  the  faithful  per- 
formance of  his  contract  The  circuit  court 
held  Howell's  claim  to  be  invalid  as  a  lien, 
but  some  other  mechanics'  liens  were  decreed 
to  be  good.  From  the  final  decree  in  the 
case,  H.  C.  Harvey  and  another  appealed,  and 
on  rrview  of  the  cause  by  this  court  the  de- 
cree of  the  lower  court  was  reversed,  and 
the  plaintiffs  bill  dismissed  for  want  of  equi- 
ty, but  without  prejudice  to  the  rights  of  the 
parties  claiming  to  hold  mechanics'  liens  to 
sue  Peytun  at  law.  See  Mortens  v.  Cassini 
Mosaic  &  Tile  Co.,  53  W.  Va.  192,  44  S.  B. 
241.    The   present    action    was    brought   in 


January,  1902,  but  the  trial  was  delayed 
pending  the  determination  of  the  appeal  in 
the  Mertens  suit  which  was  decided  by  this 
court  in  April,  1908.  Trial  of  this  action  was 
had,  and  on  the  5th  day  of  July,  1905,  Judg- 
ment was  rendered  in  favor  of  plaintiff  for 
$847.87,  with  interest  and  cost  upon  defend- 
ant's demurrer  to  the  evidence.  It  is  now  be- 
fore us  up<m  writ  of  error  awarded  to  d^ 
fendant 

Defendant  relies  upon  the  statute  of  frauds* 
although  he  has  not  pleaded  it  specially.  In 
some  jurisdictions  it  must  be  specially  plead- 
ed; but  in  this  state  and  in  Virginia  it  is  not 
necessary,  when  the  defendant  has  by  plea, 
or  answer,  denied  the  contract  declared  on. 
This  is  an  action  of  assumpsit  and  the  de- 
fendant has  pleaded  to  the  general  issue. 
The  plea  of  non  assumpsit  is  broader  in  its 
scope  than  most  other  pleas,  and  under  it 
defendant  may  invoke  the  statute  of  frauds. 
Hogg's  PI.  &  Forms^  S  220;  Rowton  v.  Row- 
ton,  1  H.  &  M.  92;  Fleming  v.  Holt  12  W.  Va. 
143;  Barrett  v.  McAllister,  33  W.  Va.  738,  11 
S.  B.  220,  s.  c  36  W.  Va.  103,  12  S.  E.  1106. 
The  case  having  been  decided  upon  a  demur- 
rer to  evidence,  the  testimony  of  plaintiff 
and  his  other  witnesses  in  regard  to  the  oral 
contract  made,  between  him  and  defendant 
after  the  work  had  been  partly  performed, 
must  be  taken  as  true.  This,  then,  proves 
the  contract  declared  on  in  the  special  count 

The  question  then  arises:  Is  the  force 
of  this  evidence  destroyed  by  the  fact  that 
afer  the  work  had  been  fully  performed, 
plaintiff  sought  to  enforce  his  claim  as  a  me- 
chanic's lien  in  the  Mertens  chancery  suit? 
We  think  not  We  do  not  think  his  unsuc- 
cessful efforts,  in  that  suit  are  inconsistent 
with  his  present  action.  It  was  a  circum- 
stance to  be  considered  by  the  jury  in  deter- 
mining whether  or  not  plaintiff  had  actu- 
ally released  this  defendant  from  his  oral 
promise ;  but  if  there  was  a  consideration  to 
support  the  promise,  there  certainly  was  none 
supporting  a  release  from  it.  If  this  defend- 
ant was  bound  on  his  oral  promise  to  plain- 
tiff, it  was  upon  a  new  consideration  moving 
from  plaintiff  to  him,  and  such  promise  need 
not  necessarily,  liave  released  the  original 
contractor,  Peyton,  from  his  obligation  to 
him.  If  the  defendant  was  bound,  then 
they  were  both  bound  to  plaintiff,  until  he  is 
paid.  In  the  case  of  McLaughlin  v.  Austin, 
104  Mich.  489,  62  N.  W.  719,  which  is  a  case 
almt>st  identical  with  this  one,  the  Supreme 
Court  of  Michigan,  said:  "It  is  possibly  for 
one  to  make  a  valid  oral  promise  to  pay  a 
debt  of  another  without  releasing  the  origi- 
nal debtor,  though  it  is  not  where  the  consid- 
eration moves  to  the  original  debtor  alone. 
^  *  *  The  fact  that  his  claim  of  lien 
contained  the  sworn  statement  that  he  fur- 
nished material  and  labor  in  pursuance  of  a 
contract  with  Jones  was  proper  evidence  to 
be  considered  by  the  Jury  in  determining 
whether  the  work  was  done  tn  reliance  upon 
a  new  undertaking  with  the  defendant  trat 
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is  not  conclusive  that  it  was  not  so  done." 
See,  also,  the  following  additional  authori- 
ties: Mallory  y.  Glllett,  21  N.  Y.  412;  Leon- 
ard V.  Vrendenburgh,  8  Johns.  (N.  Y.)  29,  5 
Am.  Dec.  317 ;  White  v.  Rlntoul,  108  N.  Y. 
222,  15  N.  BL  318;  Nelson  v.  Boynton,  3  Mete. 
(^f ass.)  396.  37  Am.  Dec.  148.  This  fact  was 
a  matter  of  evidence  for  the  jury  on  the  ques- 
tion of  plaintifTs  intention  to  release  defend- 
ant, and  they  must  have  resolved  that  ques- 
tion in  favor  of  plaintiff. 

Counsel  for  plaintiff  in  error  also  Insist 
that  the  fact  that  plaintiff  was  surety  on 
Peyton's  bond  to  defendant  is  a  matter  en- 
titled to  great  weight  to  show  that  plaintiff 
was  not  Induced  to  complete  the  work  be- 
cause of  defendant's  promise,  but  that  he  did 
it  to  relieve  himself  from  a  liability  greater 
than  his  loss  of  pay  for  services.  This,  also, 
was  only  an  evidential  fact  to  be  considered 
by  the  jury  on  the  question  of  intention,  and, 
if  this  liability  stiU  existed  at  the  time  of 
this  action,  defendant  had  a  right  to  recoup 
damages  against  this  plaintiff  resulting  from 
his  insolvent  principal's  failure  to  carry,  out 
his  contract;  but  this  he  did  not  do.  The 
jury  has  found  by  its  verdict  that  defendant 
made  the  promise  declared  on,  and  that 
plaintiff,  by  his  subsequent  unsuccessful  ef- 
fort to  enforce  his  claim  as  a  lien,  did  not 
release  defendant  from  his  promise;  and, 
this  finding,  being  supported  by  the  evidence, 
we  think  the  court  did  right  in  refusing  to 
set  aside  the  verdict,  unless  as  a  matter  of 
law  the  defendant  is  not  bound  by  his  oral 
promise  to  plaintiff.  This  question  depends 
upon  whether  or  not  the  promise  was  to  an- 
swer for  the  debt  of  another,  and  is  there- 
fore not  actionable.  The  statute  of  frauds 
is  one  noted  for  its  brevity  and  the  terseness 
of  its  language,  yet  it  has  claimed  the  at- 
tention of  the  courts  of  last  resort,  both  in 
this  country  and  in  England,  more  often  per- 
haps than  any  other  law.  It  is  practically 
the  same  in  all  the  states.  It  was  enacted 
to  relieve  persons  and  their  estates  against 
false  and  fictitious  claims,  by  requiring  the 
highest  order  of  proof  to  establish  liability 
in  cases  where  it  is  sought  to  recover  against 
a  person  as  the  mere  voluntary  surety  or 
guarantor  of  another ;  but  it  has  been  perhaps 
as  frequently  invoked  to  avoid  Just  liability 
as  it  has  been  relied  upon  to  protect  against 
injustice.  The  courts  have  said  that  it 
shall  not  be  perverted  and  made  the  instru- 
ment of  accomplishing  a  wrong,  and  have 
therefore  in  the  vast  majority  of  cases  con- 
strued it  to  have  no  application  in  those  cases 
where  there  is  a  consideration  supporting  the 
oral  promise  to  answer  for  the  debt  or  obli- 
gation of  another,  other  than  the  release  of 
the  original  obligor,  or  the  extinguishment  of 
the  old  debt,  or  promise.  If  the  promisor 
derives  a  benefit  from  his  oral  promise 
which  he  did  not  otherwise  have,  his  promise 
becomes  a  new  and  original  one,  and  falls 
not  within  the  purview  of  the  statute.  The 
role  by  which  to  determine  whether  a  prom- 


ise is  original,  or  collateral  and  without  con- 
sideration,  is  thus  stated  In  29  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  929.  "An  absolute  prom- 
ise to  pay  the  debt  of  another  is  not  with- 
in the  statute,  though  the  liability  of  the 
original  debtor  still  subsists,  where  the  lead- 
ing object  of  the  piromlsor  is  to  subserve 
some  pecuniary  interest  or  business  purpose 
of  his  own,  and  he  receives  a  benefit  which 
he  did  not  before  enjoy,  and  would  not  have 
possessed  but  for  the  promise." 

In  support  of  the  text  a  large  number  of 
authorities  are  cited,  among  them,  the  case 
of  Emerson  v.  Slater,  22  How.  28,  16  1m 
Ed.  360,  which  seems  to  be  a  leading  case 
upon  the  subject  That  case  is  so  very 
similar  to  the  one  now  under  consideration 
that  we  think  it  well  to  state  it  The  plain- 
tiff, Emerson,  had  been  employed  by  a  rail- 
road company  to  build  certain  bridges.  The 
company  failed  to  make  payments  according 
to  agreement  and  Emers6n  refused  to  pro- 
ceed with  the  work.  The  defendfCht  was  a 
large  stockholder  in  the  road  and  had  leased 
to  it  large  quantities  of  railroad  iron  and 
held  an  assignment  of  the  earnings  of  the 
road  to  secure  payments  on  his  lease.  The 
road  could  not  operate,  and  there  could  be 
no  earnings,  until  the  bridges  were  com- 
pleted. Under  these  circumstances,  the  de- 
fendant orally  promised  to  pay  plaintiff,  if 
he  would  go  on  and  complete  the  bridges, 
which  he  did.  Defendant  refused  to  comply 
with  his  oral  promise,  and  plaintiff  brought 
assumpsit  The  court  held  his  oral  promise 
to  be  binding,  and  stated  the  law  to  be 
that:  "Whenever  the  main  purpose  and  ob- 
ject of  the  promisor  is^  not  to  answer  for  an- 
other, but  to  subserve  some  pecuniary  or 
business  purpose  of  his  own,  involving  either 
a  benefit  to  himself,  or  damage  to  the  other 
contracting  party,  his  promise  is  not  within 
the  statute,  although  it  may  be  in  form  a 
promise  to  pay  the  debt  of  another,  and  al- 
though the  performance  of  it  may  incident- 
ally have  the  effect  of  extinguishing  that  lia- 
bility." The  opinion  further  says:  "Nothing 
is  better  settled  than  the  rule  that  if  there 
is  a  benefit  to  the  defendant  and  a  loss  to 
the  plaintiff  -consequential  upon  and  directly 
resulting  from  the  defendant's  promise  in 
behalf  of  the  plaintiff,  there  Is  a  sufllcient 
consideration  moving  from  the  plaintiff  to 
enable  the  latter  to  maintain  an  action  upon 
the  promise  to  recover  compensation." 

The  case  of  Myers  v.  Dorman,  34  Hun 
(N.  Y.)  115,  is  even  stronger  in  support  of 
the  rule,  if  any  difference,  than  the  one 
last  above  referred  to.  There  Myers,  the 
plaintiff,  Stephen  Dorman,  the  defendant 
and  one  Taylor  had  each  recovered  several 
judgments  against  one  J.  L.  Dorman,  which 
aggregated  $1,839.87,  on  which  executions 
were  issued.  The  sheriff  had  levied  upon 
the  goods  of  J.  L.  Dorman  under  prior  execu- 
tions amounting  to  $2,432.55.  On  ^he  day  of 
sale  it  was  agreed  among  these  three  judg^ 
ment  creditors  of  J.  L.  Dorman  that  if  Myers 
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and  Tajlor  should  refrain  from  bidding  and 
permit  Stephen  Dorman,  the  defendant,  to 
purchase  the  stock  of  goods,  he  would  pay 
them  the  amount  of  their  Judgments  against 
J.  Im  Dorman.  The  defendant  did  purchase 
the  goods  at  $2,440,  and  thereafter  refused 
to  paj  the  Judgments  of  the  other  two  men, 
whereupon  Myers  sued  him.  The  Jury  found 
that  this  agreement  was  not  made  with  any 
fraudulent  intent,  and  the  court  held  that 
the  agreement  was  not  within  the  statute 
of  frauds  because:  "(1)  He  had  not  pleaded 
it  as  a  defense  to  the  agreement  which  was 
set  out  in  the  complaint  (2)  His  agreement 
was  founded  upon  a  new  consideration, 
viz.,  the  promise  of  the  plaintiff  and  Taylor 
not  to  bid  at  a  sale."  The  court  In  Its  opin- 
ion says:  "The  case  is  not  within  the  stat- 
ute,  for  the  reason  that  the  defendant's  prom- 
ise to  pay  the  debt  of  the  Judgment  debtor 
was  founded  upon  a  new  consideration,  to 
wit,  the  promise  of  the  plalntifT  and  Taylor 
above  statfed." 

The  case  of  Wills  t.  Cutler  et  al.,  61  N. 
EL  405,  is  also  very  much  in  point  In  that 
case  it  appears  that  Otterson  &  Co.,  who 
were  carrying  on  a  foundry  business,  became 
embarrassed  for  want  of  funds,  and  made  a 
sale  and  transfer  of  their  business  to  the 
defendants.  At  the  time  of  this  sale,  there 
were  back  wages  due  a  large  number  of  men 
employed  in  the  foundry.  Learning  of  the 
sale,  they  refused  to  go  on  with  the  work 
unless  provision  was  made  for  their  pay, 
whereupon  one  Mr.  Reed,  a  member  of  the 
defendant  firm,  met  a  number  of  the  men 
who  had  collected  at  the  foundry  and  told 
them  that:  ''If  they  would  go  to  work  again 
as  before,  the  defendants  would  pay  them 
the  same  wages  that  they  had  been  receiv- 
ing* payments  to  be  made  at  the  end  of  each 
week,  and  also  the  amount  of  the  arrears 
due  them  for  November  on  the  15th  of  Janu- 
ary and  one  half  of  the  amount  of  the  ar- 
rears for  December  on  the  15th  of  February, 
and  the  other  half  on  the  15th  of  March, 
following."  On  a  suit  brought  by  one  of  the 
workmen  for  the  money  due  from  the  old 
firm,  the  court  held  the  new  firm  liable,  hold- 
ing that  the  defendants*  liability  was  on  an 
original  contract  founded  on  a  new  con- 
sideration, and  was  not  within  the  statute 
of  frauds.  The  same  principle  had  been  de- 
clared in  the  case  of  Britton  v.  Angler,  48 
N.  H.  420,  following  the  case  of  Emerson  v. 
Slater,  supra,  to  which  the  court  refers  as  a 
leading  case. 

Elkln  V.  Timlin,  151  Pa.  491,  25  Att.  139, 
is  a  case  in  which  the  defendant  had  agreed 
to  s^ll  his  own  Interest  and  the  interest  of 
his  co-tenant  in  a  tract  of  land  to  plaintiff, 
and  when  he  presented  the  deed  of  his  co- 
tenant  for  his  interest  plaintiff  refused  to 
accept  it,  fearing  there  might  be  Judgments 
against  such  co-tenant;  and  the  defendant, 
to  induce  him  to  take  the  deed,  agreed  orally 
to  pay  all  the  Judgments  of  his  co-tenant 
The  Judgments  did  exist,  and  he  refused  to 


pay  them,  and  plaintiff  sued.  The  court  held 
that  this  promise  was  not  within  the  statute 
of  frauds,  but  was  a  new  promise  supported 
by  a  consideration  which  moved  directly  to 
the  promisor. 

It  could  hardly  be  supposed,  In  this  case, 
that  the  oral  promise  of  the  defendant  had 
the  effect  to  release  the  Judgment  debtor.  In 
Hale  V.  Stewart  76  Mo.  20,  Stewart  held  a 
note  against  one  Ide  for  $650  secured  by  a 
deed  of  trust  upon  Ide's  property.  Stewart 
afterwards  assigned  tills  note  without  re- 
course to  Hale.  Hale  objected  to  the  manner 
of  assignment  whereupon  Stewart  agreed  or- 
ally that  if  the  note  was  not  paid  at  maturi- 
ty, he  would  pay  it  There  wail  a  prior  in- 
cumbrance upon  the  same  land  for  which  it 
was  later  sold.  Stewart  wanted  to  buy  the 
land,  but  did  not  want  to  bid  at  the  public 
sale,  and  promised  Hale  that,  if  he  would  at- 
tend the  sale  and  buy  it  In  for  him,  he  would 
pay  off  the  aforesaid  note.  Hale  attended 
the  sale  and  bought  the  land  at  the  price  of 
$600  and  had  the  trustee  to  make  a  deed  to 
Stewart  and  Stewart  took  possession  of  the 
land.  The  $600,  at  which  price  Hale  bid  In 
the  land,  was  credited  on  the  note  of  Ide  to 
Stewart  which  he  had  indorsed  without  re- 
course to  Hale.  Stewart  refusing  to  pay  the 
note,  Hale  brought  suit  and  defendant  relied 
upon  the  statute  of  frauds.  The  court  held 
that  the  promise  was  not  within  the  statute 
of  frauds,  and  that  it  was  Stewart's  new  and 
original  promise  baaed  on  the  consideration 
that  Hale  should  attend  the  sale  and  buy  the 
land  for  him. 

.  The  facts  in  the  case  of  Oldenburg  et  aL  v. 
Dorsey,  102  Md.  172, 62  Atl.  576  (5  Am.  ft  Bug. 
Ann.  Oas.  841,  and  note),  are  very  similar  to 
the  case  under  review,  and  the  decision  in  that 
case  supports  our  opinion  on  the  following 
propositions,  viz. :  <1)  Harvey's  oral  promise 
is  an  original  and  binding  one ;  (22)  both  Har- 
vey and  Peyton  were  bound  to  Howell  as  orig- 
inal promisors;  and  (3)  that  Harvey  had  a 
right  to  recoup  damages  in  this  action,  if  he 
had  suffered  any,  on  account  of  Peyton's  fail- 
ure to  comply  with  his  contract  on  which 
Howell  was  his  surety.  However,  Harvey 
made  no  effort  to  recoup  damages. 

The  case  of  Crawford  v.  Edison,  45  Ohio 
St  239,  13  N.  B.  80«  is  another  case  very 
much  in  point  The  second  point  of  the  sylla- 
bus, which  seems  to  combine  both  the  law 
and  the  facts  of  the  case,  is  as  follows :  "S. 
agreed  with  €.  to  furnish  the  material  and 
build  him  a  house  for  a  specified  amount  S. 
employed  E.  to  put  on  the  roof,  eave  trough8» 
and  conductor  pipes,  for  a  stipulated  sum, 
to  be  paid  when  the  work  should  be  comply 
ed.  When  E.  had  done  about  two-thirds  of 
the  work,  S.  abandoned  the  Job  and  left  the 
county,  without  having  paid  E.,  or  provided 
for  his  payment  B.  then  informed  0.  that 
he  would  not  do  any  more  work  unless  he 
was  to  be  paid.  Thereupon  O.  told  B.  to  go 
on  with  his  part  of  the  work,  and  complete 
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It,  and  he  wonld  pay  him.  B.,  accordingly, 
completed  his  Job,  and  charged  the  amount 
to  O.  Held,  €.'8  promise  was  not  collateral, 
to  answer  for  the  debt  of  another,  but  was  an 
original  one,  for  his  own  benefit,  and  unaf- 
fected by  the  statute  of  frauds."  The  opin- 
ion refers  to  the  casd  of  Emerson  y.  Slater, 
supra.  A  similar  case  also  is  the  case  of 
Caifford  ▼.  Luhring,  69  lU.  401. 

The  case  of  Hooper  ▼.  Hooper,  82  W.  Va. 
626,  9  S.  E.  987,  is  very  much  in  point  In 
that  case  it  appears  that  Ghas.  B.  Hooper 
owed  one  Hamilton  $1,000.  Said  Hooper  sold 
a  stock  of  goods  to  one  Oasteel  for  $1,000  and 
took  in  payment  a  lot  in  the  tovm  of  Grafton 
which,  at  said  Hooper's  request,  was  convey- 
ed by  Oasteel  to  Hooper's  father,  who,  in  con- 
sideration of  the  conveyance,  promised  to 
pay  his  son's  debt  to  Hamilton.  The  fa- 
ther's promise  was  held  to  be  original  and 
binding;  but,  notwithstanding  the  father's 
binding  promise,  the  son  was  not  thereby  dis- 
charged of  his  obligation  to  Hamilton.  See 
the  opinion  prepared  by  Brannon,  J.,  pages 
684  to  638  of  82  W.  Va.,  pages  940,  942,  of 
9  S.  B.  See,  also,  Toung  y.  French,  85  Wis. 
Ill ;  Swayne  v.  HUl,  69  Neb.  652,  81  N.  W. 
856;  Garvey  y.  Crouch  (Ky.)  85  &  W.  273; 
Kutzmeyer  v.  Ennls,  27  N.  J.  Law,  871 ;  Bail- 
ey r.  Marshall,  174  Pa.  602,  84  Atl.  326; 
Borchsenlus  y.  Ganutson,  100  111.  82;  Pat- 
ton  y.  Mills,  21  Kan.  163;  Carraher  v.  Allen, 
112  Iowa,  168,  83  N.  W.  902;  Board  of 
Oom'rs  v.  Steam  Heating  Oa,  128  Ind.  247, 
27  N.  B.  612,  12  L.  R.  A  602.  The  Indiana 
court  in  its  opinion  In  the  case  last  cited  re- 
lies on  the  case  of  Emerson  v.  Slater,  supra. 

Counsel  for  defendant  relies  upon  the  case 
of  Noyes'  Bx'x  v.  Humphreys,  11  Grat.  (Va.) 
636,  which  is,  indeed,  very  similar  tcS  the  case 
under  review.  Koyes  was  the  owner  of  cer- 
tain salt  property  and  leased  the  same  to  one 
Thompson  for  10  years,  reserving  a  large 
rent  Thompson  undertook  to  make  ezten- 
■iye  Improvements  upon  the  property  and  em- 
ployed one  Hmnphreys  to  do  the  work. 
Humphreys  did  a  great  deal  of  the  work,  and 
Thompson  failed  to  pay  him,  and  he  said  he 
would  quit  if  he  was  not  paid.  Noyes,  desir- 
ing that  the  work  should  proceed,  said  to 
Humphreys :  ''Go  on  and  finish  it  I  will  pay 
you  for  it"  Humphreys  then  completed  the 
work ;  Noyes  attending  and  giving  directions 
daring  Its  progress  through  several  months. 
Thompson  and  Humphreys  thereupon  had  a 
settlement,  and  it  was  ascertained  that  there 
was  a  balance  due  Humphreys  of  $454.78,  for 
which  Thompson  executed  his  bond  to  Hum- 
phreys payable  in  nine  months.  Humphreys 
sued  Noyes  on  his  oral  promise.  Judge  Al- 
len, in  discussing  the  case,  says:  "Original 
undertakings  need  not  be  in  writing,  not  be- 
ing within  the  statute.  The  difficulty  is  in 
determining  under  which  head  the  undertak- 
ing in  any  particular  case  is  to  be  classed. 
Where  the  party  undertaken  for  is  under  no 
original  liability,  the  promise  is  an  original 


promise,  and  binding  though  not  tn  writing. 
The  promisor  is  the  party  immediately  liable^ 
and  the  undertaking  is  to  pay  or  answer  fox 
his  own  dd)t  or  default,  and  not  for  anoth- 
er's." In  Tiew  of  the  fttcts,  as  they  appear 
from  the  opinion  in  Noyes'  Bx'x  v.  Hum- 
phreys, and  in  view  of  the  many  decisions 
hereinbefore  referred  to,  we  fail  to  see  why 
the  court  did  not  decide  the  case  otherwise 
than  it  did,  because,  tested  by  the  great 
weight  of  authorities,  there  was  a  new  con- 
sideration moving  from  Humphreys  to  Noyes 
which  ought  to  have  made  Noyes'  promise  an 
original  one.  We  do  not  controvert  the  prin- 
ciple of  law  announced  by  the  court  in  that 
case  and  in  other  Virginia  decisions  therein 
referred  to ;  but  we  think  the  principle  was 
incorrectly  applied  to  the  facts  in  that  case, 
as  we  understand  them  from  reading  the 
opinion,  and  we  do  not  feel  Inclined  to  fol- 
low that  decision  in  opposition  to  so  many 
other  reputable  authorities. 

The  case  of  Radllff  v.  Poundstone,  23  W. 
Va.  724,  is  also  cited  by  counsel  for  plalntiif 
in  error  as  authority  on  the  question  of  Har- 
vey's nonliaMllty  on  his  oral  promise;  but 
the  facts  in  that  case  are  very  different  from 
the  facts  in  the  present  case,  and  it  does  not 
govern.  The  material  facts  in  that  case, 
briefly  stated,  are  these:  Radllff  owed 
Poundstone  and  his  wife  $3,350,  for  which  he 
had  executed  his  note  payable  to  them  Joint- 
ly; but  the  proof  showed,  and  the  court 
held,  that  the  wife  of  Poundstone  was  the 
beneficial  owner  of  the  entire  debt  bo  that  in 
applying  the  law  the  debt  must  be  viewed  as 
If  the  note  had  been  executed  to  the  wife 
alone.  Some  time  after  this  note  was  given, 
Radllff  and  Poundstone  formed  a  partnership 
for  the  purpose  of  buying  and  selling  coal, 
and  each  was  to  furnish  an  equal  amount 
of  money.  Radllff  was  to  advance  the  mon- 
ey necessary  to  commence  the' business,  and, 
as  the  bill  allies,  did  advance  $6,600.  Rad- 
llff says  that  there  was  an  agreement  be- 
tween them  that  one-half  the  money  so  ad- 
vanced was  to  be  charged  against  said  note, 
and  that  the  wife  of  Poundstone  orally  as- 
sented to  this  arrangement  The  wife  denied 
the  alleged  agreement  on  her  part,  or  that 
she  had  any  knowledge  of  it,  and  set  up  her 
title  to  the  entire  amount  of  the  note.  This 
statement  shows  clearly  that  there  could  have 
been  no  consideration  for  the  wife's  promise, 
assuming  that  she  made  it  The  promise  was 
not  an  taducement  to  the  partnership,  for  it 
had  already  been  formed.  There  had  been 
no  release  of  the  husband  from  his  promise, 
as  one  of  the  partners,  to  bear  one-half  the 
expense,  for  the  bill  sought  recovery  from 
both  Poundstone  and.  his  wife.  The  court 
on  page  732  of  28  W.  Va.,  says :  "Her  prom- 
ise therefore  was  not  only  without  considera- 
tion, but  it  was  collateral,  and  her  husband 
continued  bound." 

When  there  is  no  new  consideration  for 
the  promise,  it  follows,  as  a  matter  of  course^ 
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that  the  only  other  consideration  for  the 
promise  to  pay  the  debt  of  another  would  be 
his  release  from  the  debt;  otherwise  the 
promise  would  be  nudum  pactum  and  void, 
even  if  it  were  in  writing  and  signed  by  the 
promisor.  Hence,  it  will  be  seen,  in  those 
cases  where  the  courts  have  held  that  the 
release  of  the  original  promisor  is  essential 
to  the  validity  of  the  new  promise,  that  there 
was  no  consideration  whatever  for  the  prom- 
ise. Gerow  v.  Rifife,  29  W.  Va.  462,  2  S.  B. 
104;  Mankins  v.  Jones,  63  W.  Va.  873,  60 
S.  E.  248. 15  L.  R.  A-  (N.  S.)  214.  But  if  the 
consideration  is  a  benefit  to  the  promisor, 
which  accrued  to  him  by  virtue  of  the  prom- 
ise, it  is  an  original  undertaking,  and  not 
within  the  statute,  whether  the  original 
promisor  be  released,  or  not  Thla  is  the 
test  applied  by  the  United  States  Supreme 
Court  in  Emerson  v.  Slater,  supra,  and  also 
by  this  court  in  Hooper  v.  Hooper,  supra. 

It  remains  only  to  apply  the  test,  or  correct 
principle  of  law,  to  the  facts  In  the  present 
case.  Is  defendant's  oral  statement  to  plain- 
tiff, to  go  on  and  finish  the  Job  and  he  would 
pay  him,  collateral,  and  therefore  void ;  or  is 
it  original,  and  therefore  binding?  What 
was  the  new  consideration?  Plaintiff  was  a 
subcontractor  with  Peyton,  who  had  failed  on 
the  Job.  There  was  no  privity  of  contract 
between  plaintiff  and  defendant  on  account 
of  the  original  contract  between  Peyton 
and  defendant  Plaintiff  was  bound  to 
Peyton  only  to  do  the  work  which  he  had 
originally  agreed  to  do,  and  when  Peyton 
failed  to  pay  him  he  had  a  right  to  quit  and 
did  so;  but  defendant  was  anxious  to  have 
the  building  completed  in  order  that  he  might 
have  the  use  of  his  building,  and  by  reason 
of  his  promise  to  plaintiff  he  was  enabled  to 
have  his  building  completed.  Here,  then, 
was  a  benefit  moving  directly  from  the  prom- 
isee to  the  promisor  by  virtue  of  his  promise, 
which  he  did  not  have  without  such  promise, 
and  the  new  consideration  was  sufficient  to 
support  the  promise  to  pay  what  was  then 
due,  as  well  as  to  pay  for  services  to  be 
thereafter  rendered. 

Finding  no  error  in  the  Judgment  of  the 
lower  court,  we  affirm  it 

BRANNON,  J.  (concurring).  I  have  no 
objection  to  the  Judgment  given  by  this  court 
I  desire  to  say  that,  as  I  understand  the  in- 
tricate question  of  direct  and  collateral  prom- 
ise, where  there  is  no  benefit  accruing  to  the 
promisor,  the  fact  that  the  main  debtor  still 
is  bound  is  a  test  showing  the  promise  of 
the  new  man  to  be  collateral  and  not  good 
without  a  writing ;  but  where  a  benefit  goes 
to  that  new  man,  his  promise  is  direct  and 
binding  without  a  writing,  though  the  origi- 
nal debtor  still  remains  bound.  29  Amer.  & 
Eng.  Ency.  Law,  929;  Mankln  v.  Jones,  63 
W.  Va.  373,  60  S.  B.  248,  15  L.  R.  A.  (N.  8.) 
214. 


(65  W.  Va.  366) 
DANIELS   y.   GILLESPIE. 
(Supreme  Court  of  Appeals  of  West  Virgfaila. 
March  23,  1909.) 

1.  EquITT   (8  44*)— JUBISDIOTION— COWCUB- 
BENT. 

Generally  courts  of  law  and  equity  have 
concurrent  jurisdiction  of  causes  of  action  aris- 
ing out  of  fraud,  accident,  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  i  141;    Dec  Dig.  S  44.*] 

2.  Pabtnebship  (5  313*)—SKTrLEifEWT  OF  Ac- 
counts—JxjBisnicnoN—EQxnTY. 

Settlement  of  partnership  accounts  is  with- 
in the  exclusive  jurisdiction  of  courts  of  equity. 
[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  $  729;   Dec.  Dig.  S  813.*] 

3.  Pabtnebship  (§  311*)  —  Jubisdiction  — 
Fbaxtd. 

Tbouffh  the  law  affords  a  remedy  by  action 
for  fraud  and  deceit  perpetrated  in  effecting  a 
settlement  of  partnership  affairs,  the  jurisdic- 
tion of  the  law  courts  in  such  cases  is  not  ex- 
clusive, and  resort  may  be  had  to  a  court  of 
equity  to  correct  the  settlement  by  surcharging 
and  falsifying  it  as  to  certain  items,  or  to  set 
it  aside  wholly,  and  judicially  settle  the  ac- 
counts. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  $  728;   Dec.  Dig.  J  811.*] 

4.  Pabtnebship   (J  811*)  —  Jubisoiotion  — 
Fbaud. 

The  establishment  of  fraud  on  the  part  of 
one  of  the  parties  in  stating  an  account  be- 
tween partners  entitles  the  other  to  have  it 
wholly  set  aside  and  restated  in  a  court  of  equity. 
[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  S  723;   Dec  Dig.  S  311.*] 

5.  Pabtnebship  (8  311*)  —  Pbivatb  Settlb- 
kent  of  Accounts— Fbaud— REuxr—RBB- 

TOBATION. 

If,  in  a  private  settlement  of  partnership 
accounts,  fraud  has  been  committed  by  one  of 
the  parties  to  the  injury  of  the  other,  the  lat- 
ter may  have  relief  in  equity;  without  restoring 
to  the  former  what  he  received  in  the  settle- 
ment       , 

-  [Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  S  723;    Dec  Dig.  I  311.*] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  McDowell 
County. 

Bill  by  W.  C.  Daniels  against  Gratton  Qn- 
lespie.  Decree  for  defendant  and  complain- 
ant appeals.    Reversed. 

T.  L.  Henritze  and  Lawson  Worrell,  for 
appellant  D.  J.  F.  Strotber,  D.  B.  French, 
and  W.  L.  Taylor,  for  appellee. 

POFFBNBARGER,  J.  W.  O.  Daniels 
brought  this  suit  in  the  circuit  court  of 
McDowell  county  to  set  aside  bis  purchase 
of  his  copartner's  interest  in  a  store,  can- 
cel his  negotiable  promissory  notes  given 
therefor,  and  settle  and  wind  up  the  part- 
nership business.  The  court  on  final  hear^ 
ing  dismissed  his  bill,  and  he  has  appealed. 

Prior  to  January  1,  1904,  he  owned  a  re- 
tail store  at  North  Fork,  in  said  county,  and 
on  that  day  sold  an  interest  in  it  to  the  de- 
fendant Gratton  (Grat)  Gillespie.  He  put 
In  his  merchandise  at  a  valuation  of  $11,148.- 


•For  other  cases  see  same  topio  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  Ifl07  to  date,  St  Reporter  Indems 
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95.  Wltbin  a  year  thereafter  he  paid  into 
the  business  in  some  form  ^,836.01  addl* 
tional  and  Gillespie  $2,028.13.  Neither  was 
to  have  any  salary,  and  Daniels  was  to  own 
three-fonrths  of  the  business  and  Gillespie 
the  remaining  fourth.  The  firm  seems  to 
hare  lost  considerable  money  during  the 
year;  for  in  the  following  February  the 
stock  invoiced  $8,163.16,  there  were  accounts 
due  the  store  amounting  to  $1,444.76,  and 
debts  due  from  it  amounting  to  $10,513.60. 
On  February  1,  1905,  Daniels  bought  Gilles- 
pie's interest  for  the  sum  of  $2»185,  execut- 
ing his  three  negotiable  promissory  notes 
therefor.  On  April  24,  1905,  he  brought  this 
suit  for  the  purpose  above  stated.  His  bill 
admits  knowledge  of  firm  losses  at  the  time 
he  bought  and  the  clamor  of  creditors  for 
payment  of  pastdue  bills,  and  avers  the  pur- 
chase was  made  for  the  purpose  of  obtain- 
ing possession  of  the  business,  to  the  end 
that  its  exact  condition  might  be  ascertain- 
ed and  a  settlement  made  without  incurring 
the  expense  of  a  receivership.  It  says  the 
plaintiff,  on  conferring  with  the  defendant 
about  the  state  of  the  business  and  attempt- 
ing to  purchase  his  interest,  found  the  latter 
unwilling  to  agree  to  any  equitable  and  just 
settlement  The  latter  threatened  to  bring 
a  suit  to  dissolve  the  partnership  and  have 
a  receiver  appointed,  and,  rather  than  have 
this  done,  the  plaintiff  executed  to  him  notes 
covering  the  amount  he  had  put  into  the  busi- 
ness, and  so  obtained  possession.  It  charges 
the  firm  losses  to  alleged  dishonesty  and  neg- 
lect of  business  on  the  part  of  the  defendant, 
specifying  numerous  instances  of  such  mis- 
conduct The  answer  denies  all  these  al- 
legations, and  evidence  was  adduced  in  sup- 
port of  both  parties.  The  commissioner, 
after  considering  all  of  it,  came  to  the  con- 
clusion that  the*  defendant  had  clandestine- 
ly withdrawn  from  the  business  more  than 
$1,200  in  money,  depositing  it  in  his  own 
name  in  two  banks  distant  from  the  one  in 
which  the  firm  kept  its  deposits.  He  further 
finds  the  defendant  was  extravagant  in  his  ex- 
penditures and  habits,  and  negligent  in  busi- 
ness, but  is  unable  to  ascertain  what  sums 
were  squandered  by  him.  Being  of  the  opinion, 
in  view  of  these  facts,  that  the  contract  of 
sale  should  be  set  aside,  he  stated  and  re- 
ported an  account  between  the  parties,  show- 
ing that  Daniels  had  sustained  a  loss  of  $554.- 
34  in  excess  of  the  amount  which  he  should 
bear.  Twelve  exceptions  to  this  report  were 
filedf  and  it  was  recommitted  to  give  the 
defendant  an  opportunity  to  take  further 
evidence  to  prove  the  money  deposited  by 
hhn  as  aforesaid  had  been  derived  from 
sources  other  than  the  social  business.  Ad- 
ditional evidence  was  taken,  but  the  com- 
missioner held  it  insufllcient  to  justify  a  dif- 
ferent ccnclusion  from  that  at  which  he 
had  previously  arrived.  But,  perceiving  a 
slight  error  in  his  calculations,  he  restated 
the  account  and  found  that  Daniels'  loss. 


in  excess  of  what  he  should  have  borne,  was 
$561.84.  Nineteen  exceptions  tor  this  report 
were  filed.  On  the  hearing  the  court  differed 
from  the  commissioner  in  respect  to  the 
weight  of  the  evidence,  and«  sustaining  ex* 
ception  No.  2  to  the  last  report,  based  on  in- 
sufficiency of  evidence,  as  well  as  a  number 
of  others,  subsidiary  in  character,  dismiss- 
ed the  bill. 

A  cross-assignment  of  error,  based  on  the 
overruling  of  the  demurrer  to  the  bill,  raises 
the  question  of  equity  jurisdiction;  ade- 
quacy of  legal  remedy  by  an  action  for 
damages  being  assigned  as  the  reason  for 
lack  thereof.  The  authorities  invoked  for 
this  proposition  do  not  sustain  it  In  Ohil- 
ders  V.  Neeley,  47  W.  Va.  70,  34  S.  B.  828.  49 
L.  R.  A.  468,  81  Am.  St  Rep.  777,  the  part- 
nership had  been  dissolved  and  a  settle- 
ment made.  The  only  matter  alleged  against 
the  defendant  was  his  failure  to  execute  a 
bond  of  indemnity  to  the  plaintiff.  It  ap- 
pearing to  the  court  that  the  partnership 
business  had  been  settled,  this  was  held 
conclusive  in  the  absence  of  allegation  and 
proof  of  any  ground  for  setting  it  aside,  such 
as  accident,  mistake,  or  fraud.  The  case  of 
Mahnke  v.  Neale,  23  W.  Va.  57,  is  very  simi- 
lar. Jurisdiction  in  equity  to  set  aside  a  set- 
tlement for  fraud  is  acknowledged  in  both 
cases.  Relief  was  denied,  not  because  the 
plaintiffs  had  invoked  an  inappropriate  rem- 
edy, but  because  the  allegations  and  proof 
were  insufficient  to  justify  the  relief  pray- 
ed. Crockett  v.  Burleson,  60  W.  Va.  252, 54  a. 
B.  341,  6  L.  R.  A.  (N.  S.)  263,  merely  de- 
clares jurisdiction  at  law  to  recover  dam- 
ages for  fraud  and  deceit  on  the  part  of  the 
defendant  in  the  execution  of  a  contract  of 
dissoliltion  and  settlement  It  does  not  deny 
jurisdiction  in  equity  for  rescission  of  a 
voidable  contract  and  a  settlement  of  the 
partnership  business  in  equity.  McAuley  v. 
Cooley,  45  Neb.  583,  63  N.  W.  871,  is  to  the 
same  effect.  It  is  hardly  necessary  to  remark 
that  generally  courts  of  law  and  equity  have 
concurrent  jurisdiction  of  causes  predica^ 
ed  on  fraud,  accident,  and  mistake,  nor 
that  equity  is  the  proper  forum  in  which  to 
obtain  an  accounting,  dissolution,  and  settle- 
ment respecting  a  partnership.  15  Bnc.  PI. 
&  Pr.  1054;  30  Cyc.  715.  Such  jurisdiction 
is  not  denied  in  the  briefs  of  counsel  as  we 
read  them.  It  is  only  insisted  that  the  settle- 
ment effected  between  the  parties  by  the  pur- 
chase of  the  interest  of  one  by  the  other 
gives  an  adequate  remedy  at  law,  and  there- 
fore precludes  jurisdiction  in  equity.  The 
authorities  do  not  sustain  this  position. 
There  is  jurisdiction  in  equity  to  correct  er- 
rors in  accounts  stated  between  partners  by 
surcharging  and  falsifying  the  statement, 
and,  when  the  plaintiff  is  entitled  to  wholly 
set  aside  the  settlement  made,  he  has  the 
further  right  to  a  settlement  in  the  same  suit 
under  the  rules  and  principles  prescribed 
by  law  and  equity.    Matters  of  account  are 
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per  se  wltbin  tbe  scope  of  equity  Juriadlctlon. 
2  Story's  Eq.  Jur.  I  441.  In  respect  thereto 
courts  of  law  and  courts  of  equity  have  con- 
current Jurisdiction.  Id.  f  442;  Tillar  y. 
Ck)ok,  77  Va.  477. 

If  the  object  of  the  suit  were  merely  to 
prevent  collection  of  the  notes  by  establish- 
ing fraud  in  the  procurement  thereof  or  fail- 
ure of  consideration,  in  whole  or  in  part,  it 
seems  clear  that  these  matters  of  defense 
might  be  set  up  in  a  court  of  law,  and  there 
might  be  no  Jurisdiction  in  equity;  but  the 
relief  sought  by  the  bill  does  not  stop  with 
this.  It  goes  entirely  beyond  the  mere  mat- 
ter of  defense,  and  includes  a  settlement  of 
the  partnership  affairs.  When  a  stated  ac- 
count between  partners  Is  yitiated  by  fraud 
or  inyolyes  a  mistake  affecting  the  whole 
thereof,  it  is  set  aside  and  a  new  settle- 
ment and  statement  made;  but,  if  the  mis- 
take does  not  go  to  the  entire  account  and 
la  limited  to  certain  items,  correction  is  made 
1^  surcharging  or  falsifying  or  both,  accord- 
ing to  the  nature  of  the  errors,  all  items  ex- 
cept the  erroneous  one  being  allowed  to  stand. 
The  establishment  of  fraud  in  respect  to  any 
item  or  part  of  the  account,  unlike  mistake 
as  to  an  item  or  items,  impeaches  tlie  entire 
settlement  Allfrey  y.  Allfrey,  1  Mac.  &  G. 
87;  Williamson  y.  Barbour,  9  Ch«  D.  629; 
Oething  y.  Keighley,  9  Gh.  D.  547,  550; 
Lindley,  Part  909,  bottom  p.  1256;  Ck>llyer, 
Part  f  296. 

We  do  not  stop  to  discuss  so  plain  a  propo- 
sition as  that  the  purchase  or  settlement 
whicheyer  it  may  be  termed,  may  be  set 
aside  on  allegation  and  proof  of  fraud  on  the 
part  of  the  defendant ;  but  a  matter  worthy 
of  consideration  Is  whether  the  plaintiff, 
haying  obtained  possession  of  the  property 
by  this  purchase,  and  desiring  to  set  aside 
the  contract  for  fraud,  must  restore  the 
property  to  the  possession  of  the  defendant 
or  admit  him  to  Joint  possession  and  control 
thereof  as  a  condition  precedent  to  relief, 
and  the  authorities  answer  this  proposition 
in  the  negatiye.  Oliyer  y.  House,  125  Qa. 
6S7,  54  S.  B.  782;  Wallace  y.  Sisson  (Gal.) 
83  Pac.  496;  Blfelt  y.  Hart  (C.  C.)  1  Fed. 
264;  Abrahams  y.  Hunt  26  Pa.  49.  "A  part- 
ner who  has  been  defrauded  into  a  private 
settlement  may  institute  a  suit  for  a  judi- 
cial accounting  without  rescinding  the  set- 
tlement and  putting  the  defrauding  partner 
in  statu  quo."  80  Cyc.  713.  The  reason  for 
differentiating  such  a  case  from  one  of  res- 
cission of  a  contract  of  purchase  between 
strangers  Is  apparent  Before  the  sale  each 
had  right  of  possession,  and  the  po8ses8i(« 
of  each  was  the  possession  of  the  other.  By 
giving  notice  of  election  to  rescind  the  pur^ 
chaser  virtually  puts  the  seller  in  statu  quo, 
except  that  he  expects  to  retain  the  assets 
at  their  real  value,  with  assent  of  the  other 
party,  without  relinquishing  his  right  to  a 
Just  and  fair  settlement  of  the  accounts. 
Ahrahami  y.  Hunt  cited,  allows  a  partner 


to  set  aside  a  release  executed  to  his  co- 
partner by  showing  that  the  latter  coerced 
the  execution  thereof  by  unjustly  withhold- 
ing the  books  and  acting  unfairly  in  other 
respects,  and  does  not  require  him  to  re- 
store what  he  obtained  In  the  private  set- 
tlement as  a  condition  precedent  As  has 
been  stated,  the  bill  charges  the  defendant 
with  dishonesty  and  neglect  of  duty,  specify- 
ing a  number  of  instances,  including  the 
secret  withdrawal  and  depositing  of  the 
firm's  money  in  his  own  name,  and  avers 
the  plaintiff's  Ignorance  of  such  conduct  at 
the  time  of  his  purchase.  Plaintiff  avers 
that  since  the  dissolution  he  has  learned  that 
the  "defendant  was  regularly  systematical- 
ly robbing  him,  not  only  during  the  period  of 
said  partnership,  but  prior  thereto,  while  the 
said  defendant  was  employed  as  a  derk  or 
salesman  in  his  business."  A  further  aver- 
ment of  Ignorance  of  the  fraud  reads  as  fol- 
lows: ''The  amount  paid  by  the  plaintiff  to 
the  defendant  (and  for  which  notes  were 
given)  was  paid  without  knowledge  of  the 
conduct  of  the  said  defendant"  We  do  not 
doubt  the  sufficiency  of  these  allegations. 
They  charge  the  fraud  and  the  plalntliTs 
ignorance  thereof  at  the  time  of  the  dissolu- 
tion and  the  settlement  specifically  setting 
forth  certain  Instances,  and  thus  show  the 
plaintiff  was  imposed  upon  in  the  settlement 
Enough  has  been  stated  to  indicate  that 
the  vital  questions  In  the  case  are  (1)  wheth- 
er the  evidence  adduced  by  the  plaintiff; 
considered  alone,  sustains  the  allegations  of 
the  bill;  and  (2),  If  it  does,  whether  the  evi- 
dence adduced  by  the  defendant  Is  sufficient 
to  relieve  him  from  the  imputations  of  fraud 
thus  cast  upon  him.  Numerous  witnesses 
testify  to  the  reckless  and  dissolute  conduct 
of  the  defendant  His  habitual  and  per- 
sistent association  with  lewd  women  and 
reckless  expenditures  of  money  upon  them 
and  in  other  ways  are  abundantly  shewn. 
Many  specific  instances  of  misconduct  are 
related,  but  the  one  most  clearly  indicating 
fraudulent  intent,  and  therefore  the  gravest 
and  most  serious  as  regards  this  case,  is  his 
conversion  of  money  into  a  check  In  the 
name  of  a  third  party,  and  causing  the  check 
to  be  assigned  to  him,  and  then  depositing 
it  in  his  own  name  in  a  bank  other  than  the 
one  in  which  the  firm  money  was  kept  This 
is  hardly  reconcilable  with  any  intent  or 
purpose  other  than  that  of  defrauding  hia 
partner.  J.  A.  Jackson  says  Gillespie  gave 
him  $50  and  asked  him  to  go  up  to  Mr. 
Toney's  office  and  obtain  the  letter's  check 
for  that  amount  in  his  own  name  and  bring 
it  back  to  him,  which  was  done.  Toney  says 
Jackson  brought  him  the  money  and  he  gave 
the  check,  as  requested,  which  came  back 
to  him,  bearing  the  Indorsements  of  Jackson 
and  Gillespie,  and  shovring  it  had  passed 
through  the  Tazewell  National  Bank  in 
which  Gillespie  made  individual  deposits. 
Gillespie  offers  no  explanation  of  this.    He 
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merely  says  he  does  not  remember  anything 
abont  it  J.  A.  Lay  testtfles  to  having  de- 
posited $33  in  the  bank  of  Keystone  for 
Gillespie,  and  to  Gillespie's  haring  request- 
ed him  to  make  another  deposit  for  him  on 
another  occasion.  He  further  says  he  was 
In  the  store  on  one  occasion  when  Gillespie 
told  him  he  must  send  a  check  to  the  bank 
and  sat  down  to  write,  saying  he  was  writ- 
ing to  the  bank,  and,  observing  Daniels 
coming  into  the  store,  he  arose  and  tore  up 
the  letter.  The  check  he  proposed  to  send 
away  was  a  railroad  check,  amounting  to 
ninety-odd  dollars.  CX  B.  Harman  says  Gil- 
lespie had  $40  deposited  with  his  wife  for 
safe-keeping  for  a  short  period  of  time.  Gil- 
lespie bought  from  T.  P.  Mason  a  locket  in 
December,  1904,  for  the  sum  of  $16  or  $18, 
telling  Mason  not  to  let  Daniels  see  it.  He 
admitted  haying  spent  $76  on  one  trip  to 
Bluefleld.  Witness  after  witness  testifies  to 
his  haying  frequented  houses  of  ill  fame, 
haying  had  lewd  women  in  the  store,  and 
the  loitering  of  that  class  of  women  in  and 
about  tt  As  he  was  a  man  of  practically 
no  means  or  property  other  than  what  he 
had  invested  in  the  store,  it  is  perfectly 
manifest  that  he  could  not  maintain  him- 
self in  that  sort  of  life,  and  at  the  same  time 
accumulate  deposits,  without  withdrawing 
money  from  the  firm  business.  That  he  did 
this  clandestinely  and  in  a  manner  indicat- 
ing fraudulent  intent  is  disclosed  by  his 
liaving  made  the  deposits  in  banks  other 
than  the  one  in  which  the  firm  deposits 
were  made,  his  haying  failed  to  charge  him- 
self with  the  money  on  the  books  of  the 
firm,  and  his  having  cautioned  persons  with 
whom  he  had  financial  transactions  not  to 
disclose  them  to  his  partner.  The  circum- 
stances, viewed  as  a  whole,  are,  we  think, 
sufficient  to  establish  the  charge  of  fraud. 
After  the  report  was  recommitted  to  allow 
him  to  exculpate  himself,  he  attempted  to 
indicate  the  sources  from  which  he  derived 
some  of  the  money  deposited,  but  his  at- 
tempted explanation  relates  only  to  deposits 
made  prior  to  the  formation  of  the  partner- 
ship, and,  as  to  these,  is  not  very  satisfac- 
tory. As  to  a  deposit  of  $71  a  check  of  W. 
O.  Daniels,  he  says:  ''I  don't  remember 
what  that  was  for."  As  to  another  check  of 
Lester  G.  Toney,  he  said:  ''I  don't  remem- 
ber what  this  other  one  was,  $50."  In  fact, 
this  is  the  check  he  procured  by  Jackson 
with  money  furnished  him.  There  are  sev- 
eral other  items  that  he  does  not  explain. 
As  to  a  check  of  Aaron  Gatzen  for  $40,  one 
of  W.  M.  Khisey  for  $35,  and  another  of 
JjtBtet  G.  Toney,  he  says  nothing.  Another 
check  for  $60,  drawn  by  Aaron  Gatzen,  he 
accounts  for  by  saying  he  cashed  it  for  Cat- 
sen,  but  does  not  say  where  he  got  the 
money  with  wliich  to  cash  it  and  others  he 
•ays  he  cashed.  No  explanation  whatever 
Is  offered  by  him  as  to  numerous  and  con- 
siderable deposits  made  after  the  1st  day  of 
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January,  1904,  amounting  to  several  bun* 
dred  dollars.  During  all  this  time  he  charg- 
ed himself  on  the  books  with  only  $32.  This 
he  explains  by  saying  he  had  no  occasion  to 
buy  much  and  had  money  for  things  he 
could  not  obtain  in  the  store.  A  deposit  of 
$108  in  his  name  in  the  Keystone  Bank  was 
found.  This,  he  says,  was  money  belonging 
to  Charles  Harman  and  James  Crawford^ 
which  he  had  collected  as  rent  from  their 
tenants.  It  appears  that  he  did  collect  con- 
siderable money  for  them,  but  Harman  says 
he  had  accounted  for  all  of  it  except  $60 
which  he  claimed  had  been  paid  into  the 
business  of  W.  C.  Daniels  &  Co.  This  state- 
ment of  Harman's  is  not  denied  by  him. 
This'  is  sufficient  to  indicate  the  character 
of  his  testimony.  Of  it  the  commissioner 
said:  ''The  defendant  denies  that  he  had 
misappropriated  any  of  the  partnership 
funds,  and  in  general  terms  says  that  none 
of  the  money  deposited  in  the  bank  by  him 
as  shown  by  the  evidence  of  W.  T.  Gillespie 
belonged  to  the  partnership  or  to  the  plain- 
tiff. He  is  asked  by  his  counsel  to  explain 
the  different  items  set  out  in  the  statement 
filed  with  Gillespie's  deposition  as  deposits 
made  by  him,  and  he  explains  and  accounts 
for  the  various  amounts  deposited  prior  to 
the  formation  of  the  partnership,  but  he 
fails  to  explain  a  single  item  embraced  with- 
in the  partnership  period.  The  commission- 
er in  his  former  report  charged  the  defend- 
ant with  those  deposits  only,  which  were 
made  during  the  continuance  of  the  partner* 
ship,  and  he  was  not  charged  with  a  single 
item  deposited  prior  to  that  date.  His  fail- 
ure to  explain  a  single  item  and  to  account 
for  a  single  deposit  made  during  the  con- 
tinuance of  the  partnership,  and  with  which 
he  was  charged  in  the  settlement  adopted 
by  the  commissioner  in  his  former  report, 
is,  in  the  mind  of  your  commissioner,  sig- 
nificant to  say  the  least,  and  has  the  effect 
to  confirm  the  commissioner's  opinion  as  em- 
bodied in  his  former  report,  and  he  there- 
fore adopts  the  theory  of  settlement  here- 
tofore adopted  and  reported,  and  asks  that 
said  former  report  be  considered  as  part  of 
this  report,  with  the  exceptions  hereinafter 
noted.  Some  evidence  was  given  by  the  de- 
fendant tending  to  show  that  he  had  some 
income  other  than  that  from  the  partnership 
business,  but  in  the  opinion  of  your  commis- 
sioner he  fails  to  show  that  he  actually  had 
such  Income  from  January  1,  1904,  to  Feb- 
ruary 1,  1905,  the  period  of  the  partnership, 
but  all  the  evidences  of  sales  of  cattle,  farm 
products,  etc.,  shows  that  these  sales  were 
made  before  or  after  this  period.  Your  com- 
missioner therefore  finds  that  the  evidence 
is  insufficient  to  overcome  the  case  hereto- 
fore made  out,  and  upon  which  his  former 
report  was  based." 

After  a  careful  examination  of  the  evi- 
dence in  question,  we  fully  concur  in  the 
commissioner's  estimate  of  it,  from  wh\^b 
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It  resQlts  that  In  our  opinion  the  drcnlt 
conrt  erred  In  sostalnlng  the  exceptions  to 
hl8  report  We  have  examined  the  report  of 
the  commissioner  and  the  appellee's  excep- 
tions thereto,  finding  no  errors  therein  to 
his  prejudice.  The  account  is  not  stated  on 
correct  principles,  but  the  result  is  to  the 
prejndice  of  Daniels,  who  does  not  complain 
of  the  commissioner's  report,  and  asks  a  de- 
cree in  conformity  therewith.  Therefore  the 
decree  complained  of  will  be  reversed,  and 
a  decree  will  be  entered  here,  ordering  the 
surrender  and  cancellation  of  the  notes  men- 
tioned and  described  in  the  bill  and  proceed- 
ings, confirming  the  commissioner's  report, 
and  requiring  the  appellee,  Gillespie,  to  pay 
to  the  appellant,  Daniels,  the  sum  of  $561.84, 
with  interest  thereon  from  the  29th  day  of 
May,  1907,  until  paid,  and  costs  in  this  court 
and  the  court  below. 
Reversed. 


(66  w.  Ya.  MO) 

DENT  V.  PICKENS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  26,  1907.    On  Rehearing, 

March  23,  1909.) 

L  Appeal  and  Ebsos  (f  1198*)— Rxicand— 

Pbockdubb  Below. 

When  the  appellate  conrt  has  remanded  a 
cause  to  the  drciut  court  with  directions  as  to 
the  collection  and  application  of  certain  funds. 
it  is  error  for  the  circuit  court  to  decree  any  of 
such  funds  to  be  applied  otherwise  than  as  so 
directed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4668;  Dec  Dig.  f  119a*] 
2.  Appeal  and   Ebbob   (S  747*)— Cboss-As- 

filONlCENT  OP  EbBOBS. 

When,  on  petition  for  an  appeal  from  and 
supersedeas  to  a  decree,  a  partial  appeal  only  is 
allowed  involving  certain  several  sums  required 
to  be  paid  by  the  defendant  to  the  plaintiff,  and 
the  court  has  erroneously  allowed  to  and  per- 
mitted the  defendant  to  retain  and  apply  to  his 
own  use  another  sum  of  the  same  fund,  such  er- 
ror cannot  be  corrected  on  cross-assignment  of 
error  by  the  plaintiff  claiming  such  sum,  on  the 
hearing  of  such  partial  appeal,  but  will  only  be 
corrected  upon  an  independent  appeal  taken  by 
the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Dec.  Dig.  I  747.*] 

(Syllabus  by  the  Court.) 

Ap];)eal  from  Circuit  Court,  Barbour  County. 

Bill  by  Susan  C  Dent  against  Dover  Pick- 
ens and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Reversed. 

See,  also,  59  W.  Ya.  274,  63  S.  E.  154. 

J.  Hop  Woods,  for  appellant  Fred  O. 
Blue,  for  appellees. 

McWHORTER,  J.  This  is  an  appeal  from 
80  much  of  the  decree  of  the  circuit  court  of 
Barbour  county  entered  in  the  cause  of  Dent 
V.  Pickens  on  the  23d  day  of  February,  1905, 
as  confirmed  and  allowed  to  be  retained  by 
A.  G.  Dayton  the  sum  of  $376.97,  being  the 
residue  of  a  sum  of  $1,721.21  wbicb  liad 


been  paid  Into  the  hands  of  said  Dayton  on 
the  22d  day  of  April,  1892^  by  Commissioner 
Peck.  In  an  opinion  written  in  said  cause, 
found  in  46  W.  Va.  878,  893,  83  S.  E.  308,  in 
remanding  the  cause  to  the  circuit  court,  said 
court  was  directed  ''to  refer  the  cause  to  a 
commissioner  to  ascertain  and  report  what 
moneys  due  on  the  claims  assigned  by  Dever 
Pickens  from  the  parties  mentioned  in  the 
amended  bills  as  debtors  to  him,  if  any,  have 
been  paid  since  the  filing  of  the  first  amended 
bill,  by  whom  and  to  whom  paid,  and  whether 
the  $1,000  of  the  debt  secured  by  the  trust 
deed  made  by  M.  W.  and  Ledrue  Oobum  of 
October  21,  1885,  secured  to  Dever  Pickens, 
and  mentioned  in  the  said  marriage  contract 
as  having  been  assigned  to  MoUie  Pickens, 
has  been  paid  to  her  since  the  filing  of  the 
first  amended  bill,  and  whether  any  or  all  of 
such  moneys  have  been  paid  or  not ;  that  the 
court  take  proceedings  to  collect  ail  such 
money  as  may  not  be  shown,  upon  proper  and 
sufficient  evidence,  to  have  been  paid  prior  to 
the  filing  of  the  said  first  amended  bill,  to  be 
collected  from  the  persons  who  have  since  re- 
ceived it,  or  from  the  debtors  who  may  not 
yet  have  paid  what  they  owe;  and  that  the 
same,  as  fast  as  collected,  be  applied  to  the 
judgment  of  appellant,  until  the  same  is  sat- 
isfied"—the  said  sum  of  $1,721.21  being  a 
part  of  the  moneys  referred  to  iu  the  matters 
so  to  be  referred  to  the  commissioner  and  to 
be  applied  to  plaintiff's  Judgment  as  fast  as 
collected.  After  the  case  went  back,  the  cir- 
cuit court  entered  a  decree  therein  on  the 
23d  of  February,  1905,  wherein  is  contained, 
among  other  things,  the  following:  "And  it 
further  appearing  to  the  court  from  the 
pleadings  and  proofs  herein,  and  from  said 
decree  of  February  23,  1900,  and  from  said 
report,  that  of  the  sum  of  $1,721.21,  paid  to 
the  defendant  Alston  Q.  Dayton,  attorney,  on 
the  22d  day  of  April,  1892,  by  Melville  Peck, 
special  commissioner,  as  recited  in  said  de- 
cree, the  said  Dayton  paid  to  the  defendant 
Mollie  Pickens  (now  Mollie  Pickens-Martin) 
on  the  12th  day  of  May,  1892,  the  sum  of 
$1,000  and  on  the  6th  day  of  June,  1892,  the 
further  sum  of  $69.24,  to  the  defendant  John 
J.  Davis  on  the  21st  day  of  May,  1892,  as 
counsel  fees  against  the  defendant  Dever 
Pickens,  the  sum  of  $125;  to  the  defendant 
John  Bassel  on  the  26th  day  of  May,  1892, 
as  counsel  fees  •  •  •  against  said  de- 
fendant Dever  Pickens,  the  sum  of  $150,  and 
the  residue,  to  wit,  $376.97,  he  retained  for 
himself  as  counsel  fees  against  said  defendant 
Dever  Pickens,  and  that  all  of  said  payments 
of  said  sum  of  $1,721.21,  and  the  amount 
thereof  so  retained  by  said  defendant  A.  G. 
Dayton  were  severally  paid  and  retained  aft- 
er the  filing  of  the  plalntiff*s  first  amended 
bill  herein  at  the  September  rules  of  this 
court,  1889,  upon  which  process  issued  upon 
the  31st  day  of  August,  1889,  whereby  and  by 
reason  of  plaintiff's  execution,  as  determined 
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by  said  afflrmed  decree  of  February  23, 1900, 
llena  were  created  upon  said  8nm  of  $1,721.21 
in  behalf  of  plalntttrs  demand  herein  in  the 
handa  of  said  defendant  A.  G.  Dayton,  who 
paid  ont  the  same  to  the  persons  aforesaid, 
except  the  amount  thereof  retained  by  him- 
self de  son  tort,  with  respect  to  which  so 
retained  by  himself  it  appears  that  an  attor- 
ney's lien  in  his  b^alf  existed  previoasly  by 
reason  of  his  relation  as  attorney  to  the  orig- 
inal- debt  in  favor  of  the  defendant  Dever 
Pickens,  of  which  said  sum  of  $1,721.21  is 
parcel,  secured  by  the  deed  of  trust  dated  De- 
cember 21,  1885,  to  himself  and  said  James 
Pickens  as  trustees,  executed  by  the  defend- 
ants M.  W.  Oobum  and  Ledrue  Cobum,  In 
said  antenuptial  contract  mentioned.  It  is 
further  adjudged,  ordered,  and  decreed  that 
said  A.  G.  Dayton  and  said  Mollie  Pickens  do 
pay  to  the  plaintifT  the  said  sum  of  $1,000, 
with  interest  thereon  from  said  12th  day  of 
M:ay,  1892,  and  the  said  sum  of  $69.24,  with 
interest  thereon  from  said  6th  day  of  June, 
1892;  that  said  A.  G.  Dayton  and  John  J. 
Davis  do  pay  to  the  plaintiff  the  said  sum 
of  $125,  with  interest  thereon  from  said  21st 
day  of  May,  1892;  that  said  A.  G.  Dayton 
and  John  Bassel  do  pay  to  the  plaintiff  said 
sum  of  $150,  with  interest  thereon  from  said 
26th  day  of  May,  1892,  and  that  leave  be  giv- 
en the  plaintiff  to  sue  out  several  executions 
therefor,  and  that  when  the  same,  or  either  of 
them,  are  so  paid,  the  same  shall  be  credited 
upon  the  plaintiff's  decree  herein,  and  the 
right  of  substitution  to  the  said  payments  as 
to  said  debts,  as  between  the  said  defendants 
herein  decreed  to  pay  the  same,  shall  exist  as 
between  themselves  according  to  their  rights 
and  equity  in  respect  thereto,  and  as  to  said 
sum  of  $376.97,  residue  of  said  sum  of  $1,721.- 
21,  retained  by  said  Dayton  as  aforesaid,  the 
same  is  confirmed  and  allowed  to  him,  as  and 
for  his  attorney's  lien  upon  said  original 
debt,  of  which  said  sum  of  $1,721.21  is  par- 
cel as  aforesaid."  From  this  decree  of  Feb- 
ruary 23,  1905,  the  defendants  John  D.  Pick- 
ens, executor  of  James  Pickens,  deceased, 
John  D.  Pickens,  Mollie  Pickens  Martin,  Dever 
Pickens,  and  Minnie  Ck)burn  Pickens  filed 
their  petition  in  this  court  for  an  appeal. 

A  partial  appeal  only,  therefrom  and  su- 
persedeas thereto  were  allowed,  as  follows: 
''State  of  West  Virginia :  An  appeal  and  su- 
persedeas upon  the  foregoing  petition  was 
allowed  as  to  so  much  of  the  decree  pro- 
nounced on  the  23d  day  of  February,  1905,  as 
requires  that  A.  G.  Dayton  and  Mollie  Pickens 
pay  to  the  plaintiff  the  sum  of  $1,000,  with 
Interest  thereon  from  the  12th  day  of  May, 
1892,  and  the  sum  of  $69.24,  with  Interest 
thereon  from  the  6th  day  of  June,  1892,  and 
that  said  A.  G.  Dayton  and  John  J.  Davis  pay 
to  the  plaintiff  the  sum  of  $125,  with  interest 
thereon  from  the  21st  day  of  May,  1892,  and 
that  said  A.  G.  Dayton  and  John  Bassel  pay 
to  the  plaintiff  the  sum  of  $150,  with  interest 
thereon  from  the  26th  day  of  May,  1892,  in 
eourt,  at  Charleston,  on  the  12th  day  of  May, 


1906."  Said  appeal  was  decided,  as  will  ap- 
pear in  59  W.  Va.  274,  53  S.  B.  154,  where 
it  is  said  at  page  161  of  53  &  E.. :  *'From  the 
principles  and  conclusions  above  stated,  it 
results  that  A.  G.  Dayton  was  liable  to  the 
plaintiff  for  said  sums  of  $69.24,  $125,  and 
$150,  paid  by  him  to  Mollie  Pickens,  John  J. 
Davis,  and  John  Bassel,  respectively,  and 
that,  as  said  parties  received  it  from  him 
with  knowledge  of  the  source  from  which  it 
was  derived,  and  all  the  circumstances  above 
referred  to,  so  much  of  the  decree  as  relates 
to  said  sums  will  be  afl^rmed.  As  said  Day- 
ton received  said  sum  of  $1,000,  and  paid  it 
to  Mollie  Pickens  before  the  filing  of  said  sec- 
ond amended  bill,  he  stands  in  a  different 
situation  as  to  it  It  cannot  be  said  that 
there  was  any  pending  suit  with  reference 
thereto  at  the  time  he  received  the  money, 
and  he,  therefore,  violated  no  duty.  For  this 
reason,  the  decree  should  have  required  Mol- 
lie Pickens  alone  to  pay  said  sum,  and,  in  so 
far  as  it  requires  A.  G.  Dayton  and  Mollie 
Pickens  to  pay  to  Susan  C.  Dent  $1,000  with 
interest  thereon  from  the  12th  day  of  May, 
1892,  until  paid,  the  same  must  be  reversed, 
and  a  decree  entered  here  requiring  said  Mol- 
lie Pickens  to  pay  said  sum,  with  interest 
thereon  as  aforesaid,  to  said  Susan  O.  Dent." 
It  is  further  said  at  same  page:  '*A  crosi- 
assignment  of  error  is  predicated  on  the  re- 
fusal of  the  court  to  require  the  defendant  Aw 
G.  Dayton  to  pay  over  to  the  plaintiff  a  bal- 
ance of  the  Cobum  debt,  amounting  to 
$376.97>  part  of  which  he  retained  on  account 
of  his  fees  as  attorney  for  Dever  Pickens, 
and  the  residue  of  which  he  applied  on  costs 
due  from  his  client  That  matter  is  not  now 
before  this  court,  for  the  reasons  assigned  in 
disposing  of  ojther  assignments  of  error  as  to 
matters  not  brought  up  by  the  appeal."  Su- 
san C  Dent  then  filed  her  petition  for  an  ap- 
peal from  so  much  of  said  decree  of  February 
23,  1905,  as  permitted  and  authorized  the  de- 
fendant Dayton  to  retain  as  and  for  his  at- 
torney's Hen  on  said  original  debt,  the  $376.97, 
residue  of  said  sum  of  $1,721.21.  The  sum 
here  involved,  the  item  of  $376.97,  for  the 
reasons  given  in  Dent  v.  Pickens,  59  W.  Va. 
274,  53  S.  E.  154,  fixing  liability  of  said  A.  G. 
Dayton  for  the  said  sums  of  $69.24,  $125,  and 
$150,  being  governed  by  the  same  principles, 
should  have  been  required  by  said  decree  to 
be  paid  by  the  said  Dayton  to  the  plaintiff 
Dent,  and,  as  shown  by  said  report  of  the  case 
In  53  S.  E.  154,  the  said  decree  of  February 
23,  1905,  as  to  said  sum  of  $376.97,  could  not 
be  reversed  on  cross-assignment  of  error  In 
that  case  because  the  same  was  not  before 
the  court  therein  on  said  appeal. 

For  the  reasons  stated,  the  said  decree  *of 
February  23,  1905,  disposing  of  the  said  sum 
of  $376.97,  is  reversed  and  annulled,  and,  this 
court  proceeding  to  render  such  decree  as  the 
circuit  court  should  have  rendered,  it  is  ad- 
judged, ordered,  and  decreed  that  the  said  A. 
G.  Dayton  do  pay  to  the  plaintiff  the  sum  of 
$376.97,  the  residue  of  said  sum  of  $1,721.21, 
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with  Intereft  thereon  from  the  21at  day  of 
Kay,  1882»  until  paid. 

ROBINSON,  J.,  absent  (related  to  parties). 

On  Rehearing. 

WILLIAMS,  J.  The  money  retained  t^ 
appellee  on  acoomit  of  his  serylces  as  attor- 
ney for  Dever  Pickens  stands  on  no  higher 
footing  In  respect  to  the  claim  of  Susan  Dent- 
Roy  than  any  other  portion  of  the  M.  W.  A 
Ledrue  Ck>bnm  debt;  and  In  the  former  ap- 
peals In  this  suit  the  disbursements  of  all  the 
rest  of  said  Coburn  debt  have  been  held  to 
be  In  fraud  of  Susan  Dent's  claim.  What 
right  has  appellee  to  his  fee  as  attorney  for 
Derer  Pickens  payable  out  of  said  fund  su- 
perior to  the  right  of  his  associate  counsel? 
Pickens  and  his  wife  assigned  $1,000  of  this 
Gobum  debt  for  the  joint  benefit  of  all  three 
of  the  attorneys. 

Counsel  for  appellee  contends.  In  his  brief, 
that  this  Gobum  fund  was  subject  to  an  at- 
torney's lien  In  favor  of  appellee  for  services 
rendered  by  him  in  respect  to  the  collection 
of  said  fund  before  Susan  Dent  acquired  any 
right  to  any  part  of  it  If  this  is  true,  his 
lien  ought  to  be  protected  and  saved  to  him, 
provided  the  amount  of  it  can  be  ascertained ; 
but,  by  reference  to  bis  answer,  we  find  that 
he  does  not  assert  any  such  lien.  He  therein 
expressly  claims  title  to  the  fund  because  of 
an  agreement  between  himself  and  Dever 
Pickens  that  he^  Bassel,  and  Davis  were  to 
be  paid  their  fees  out  of  it  for  their  services 
in  defending  the  Dent  v.  Pickens  law  action. 
In  his  deposition  he  says:  '*When  the  origi- 
nal law  cause  of  Dent  v.  Pickens  was  insti- 
tuted, and.  If  I  remember  rightly,  In  less  than 
a  week  after  the  summons  Issued  In  it,  Dever 
Pickens  employed  John  J.  Davis,  John  Bassel 
and  myself  to  defend  him  in  it,  and  in  the 
conversation  which  I  had  with  him  at  that 
time  we  verbally  assigned  or  agreed  that  I 
should  hold  to  the  extent  of  $1,000  this  debt— 
this  Gobum  debt — ^when  collected  by  me,  to 
jecure  to  Davis,  Bassel  and  myself  our  fees 
Incurred  in  the  defense  of  this  action  at  law 
against  him."  And  later  he  took  a  written 
assignment,  dated  August  20, 1889,  from  Dev- 
er Pickens  and  Minnie  Pickens  his  wife, 
which  reads  as  follows:  "For  the  purpose 
of  securing  to  John  J.  Davis,  John  Bassel, 
and  Alston  G.  Dayton  their  fees  as  attorneys 
for  Dever  Pickens  in  the  cases  of  Susan  G. 
Dent  V.  Dever  Pickens  both  in  law  and  chan- 
cery in  the  circuit  court  of  Barbour  county, 
W.  Ya.,  we  hereby  assign  the  residue  of 
about  $1,000  of  a  debt  due  from  M.  W.  ft 
Ledrue  Gobum  to  Mrs.  Minnie  B.  Pickens  as- 
signee of  said  Dever  Pickens,  after  deducting 
cffiCset  and  amount  heretofore  assigned  there- 
out by  said  Dever  Pickens  to  Miss  Mollie 
Pickens.  In  case  the  law  cause  of  Dent  v. 
Pickens  is  gained  by  said  Pickens  in  the  end 
said  Davis,  Bassel,  and  Dayton  are  to  have 


a  fee  of  $1,000,  otherwise  such  fee  as  may  be 
hereafter  agreed  upon  August  20,  1889." 

By  acceptance  of  this  assignment  he  recog- 
nized tlie  right  of  Minnie  Pickens  (n6e  Co- 
bum)  to  dispose  of  said  Gobum  debt  under 
the  settiement  made  upon  her  by  Dever  Pick- 
ens which  was  decreed  to  be  fraudulent  as  to 
Susan  Dent.  All  of  said  M.  W.  &  Ledrue 
Gobum  fund,  except  the  $376.97  in  the  hands 
of  appellee,  has  been  applied  on  Susan  Dent's 
judgment  The  amount  now  held  by  him  is 
a  part  of  the  $1,000  assigned  for  fees  of  him- 
self and  associate  counsel  in  the  Dent-Pick- 
ens suits  and  the  same  liability  attaches  to 
it  Even  if  the  court  were  satisfied  that  ap- 
pellee has  an  attorney's  lien  on  said  Coburn 
fund,  the  record  furnishes  no  information 
as  to  the  extent  of  it  Appellee  does  not  at- 
tempt to  show  what  per  cent  of  the  debt  he 
is  entitied  to,  nor  what  was  the  value  of  his 
services  in  respect  to  said  fund.  We  do  not 
think  he  has  proven  that  he  has  an  attor- 
ney's lien;  neither  has  he  shown  how  much 
he  claims  under  such  lien,  whether  $10  or 
$500. 

For  these  additional  reasons,  we  think  the 
former  decree  rendered  by  this  court  on  this 
appeal  on  the  26th  day  of  January,  1907,  la 
right  and  we  refuse  to  reverse  or  change  It 

(66  W.  Va.  375) 
LAMBERT  v.  ARMBNTROUT  et  al. 
(Supreme  Court  of  Appeals  of  West  Viiginia. 
March  23,  1909.) 

1.  Witnesses  (fi  825*)--Cboss-Bxamination— 
Impeaching  One's  Own  Witness. 

Cross-examination  is  confined  to  matters  of 
the  examination  in  chief.  If  a  party  wishes 
by  his  adversary's  witness  to  prove  other  mat- 
ters, he  must  wait  his  turn,  or,  in  the  court's 
discretion,  may  without  waiting  his  turn  inter- 
rogate the  witness ;  but  in  either  case  he  makes 
the  witness  liis  own  as  to  such  others  matters. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1098;   Dec.  Dig.  S  325.*] 

2.  Witnesses   (§  400*)  —  Impeaching  Own 
Witness— CoNTBADicTOBY  Statements. 

A  party  mav  not  impeach  his  own  witness 
either  by  attacking  his  reputation  for  veracity 
or  by  proving  by  others  previous  contradictory 
statements.  But  if  the  witness  is  a  party  in 
interest,  so  that  such  statements  would  be  ad- 
missible as  admissions  against  his  interest,  the 
party  may  prove  such  prior  admissions,  though 
they  may  contradict  the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses* 
Cent  Dig.  §  1269;    Dec  Dig.  |  400.*] 

8.  Sales  (§  266*)— Implied  Warbantt. 

There  is  no  implied  warranty^ of  quality 
or  soundness  of  chattels  sold.  There  must  be 
either  fraudulent  representation  or  express  war- 
ranty of  quality,  soundness,  or  fitness. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  754;    Dec  Dig.  |  266.*1 

(Syllabus  by  the  Court) 

Appeal  ftom  Circuit  Court,  Randolph 
County. 

Action  by  L.  D.  Lambert  against  C  I* 
Armentront  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Reversed. 
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L.  Hansford  and  Cunningham  &  Stalllngs, 
for  plaintiffs  In  error.  J.  Wm.  Harmon,  for 
defendant  In  error. 

BBANNON,  J.  O.  L.  Armentront  and  a 
8.  Armentront  made  a  promissory  note  to 

B.  B.  Lee  Armentront*  which  R.  E.  Lee  Ar- 
mentront assigned  to  L.  D.  Lambert,  and 
Lambert  sned  on  It  before  a  Justice,  making 

C.  L.  Armentront,  0.  S.  Armentront,  and  R. 
E.  Lee  Armentront  defendants.  The  case 
went  to  the  circuit  court  of  Randolph  coun- 
ty by  appeal,  and  there  the  court  directed  a 
verdict  for  the  plaintiff,  and  from  Judgment 
against  the  three  Armentrouts  O,  L.  and  0. 
8.  Armentront  have  come  to  this  court 

The  defense  was  that  the  note  had  been 
given  for  a  horse  and  wagon,  and  that  the 
horse  had  been  warranted  as  sound,  but,  in 
fact,  was  unsound.  On  the  trial  the  plaintiff 
Introduced  R.  11  Lee  Armentront  as  a  wit- 
ness, who  gave  evidence  in  chief  that  the 
note  had  been  given  for  a  horse  and  wagon, 
and  that  $40,  the  price  of  the  wagon,  had 
been  paid,  and  no  more,  and  gave  no  evi- 
dence at  all  touching  the  warranty  or 
soundness  of  the  horse.  On  cross-examina- 
tion the  defense  asked  him  if  he  had  not 
warranted  the  soundness  of  the  horse,  and 
be  denied  having  done  so.  The  defense  al- 
so asked  whether  he  had  not  made  state- 
ments out  of  court  that  he  knew  the  horse 
was  unsound,  and  had  warranted  him  as 
sound,  and  he  denied  having  made  such 
statements.  Then  the  defense  offered  to 
prove  by  other  witnesses  that  Armentrout 
had  made  such  contradictory  statements, 
but  the  court  would  not  allow  evidence  of 
such  statements.  The  great  weight  of  au- 
thority is  that  a  party  has  no  right  to  cross- 
examine  a  witness  beyond  facts  elicited  on 
his  examination  in  chief.  He  cannot  prove 
his  own  case  by  his  adversary's  witness 
without  making  him  his  own  witness  as  to 
such  new  independent  matter.  If  he  wishes 
to  prove  other  matters  by  him,  he  must  call 
him  In  the  subsequent  progress  of  the  case, 
and  if,  without  waiting  his  turn,  which  the 
court  to  avoid  confusion  and  promote  meth- 
od and  regularity  should  require,  he  at 
once  Interrogates,  he  makes  the  witness  his 
own.  State  v.  Hatfield,  48  W.  Va.  561,  37 
8.  EL  626;  State  v.  Carr  (decided  February, 
190G),  63  S.  B.  766;  3  Jones  on  Ev.  $  S20,  note 
6;  2  ESliott  on  Bv.  S$  917,  922w  So  the  de- 
fense in  this  case  made  Armentrout  its  own 
witness  touching  contradictory,  out  of  court 
statements  as  to  warranty  of  the  horse. 
This  being  so,  then  comes  the  question 
whether  the  defendants  could  impeach  Ar- 
mentrout by  proof  from  other  witnesses  of 
what  he  dented;  that  is,  that  he  made  state- 
ments that  he  knew  the  horse  was  unsound, 
and  had  stated  he  was  sound  when  he  sold 
him.  I  do  not  know  that  this  court  has 
passed  on  this  question.  A  party  cannot 
impeach  his  own  witness  by  evidence  of 
other  witnesses  either  as  to  general  repu- 


tation for  veracity  or  of  previous  inconsist- 
ent statements.  McKelvey  on  Ev.  400;  2 
Elliott  on  £7v.  1965;  30  Am.  &  Eng.  Bucy. 
L.  1128;  3  Jones  on  Ev.  §  857;  Underbill  on 
Ev.  (  347.  And  it  makes  no  difference  that 
the  adverse  party  first  called  the  witness, 
since  by  cross-examination  on  matters  other 
than  those  included  in  his  chief  examination 
the  party  makes  the  witness  his  own  as  to 
such  new  matters,  and  the  same  rule  applies 
'*wlth  reference  to  impeaching  his  testimo- 
ny as  though  he  had  been  called  in  the  first 
instance  by  such  party."  McKelvey  on  Ev. 
404;  Starkie  on  Ev.  250  (10th  Ed.).  This 
rule  seems  unreasonable.  It  is  founded  on 
the  unsubstantial  reason  that  the  party  by 
presenting  the  witness  represents  him  as 
credible.  Hardly  so  where  the  adverse  par- 
ty presents  him  first  But  such  is  the  rule 
so  firmly  set  that  In  England,  and  many  of 
our  states  it  has  been  changed  by  statutes 
allowing  the  party  to  prove  inconsistent 
statements,  as  in  Virginia  in  the  case  of  the 
unfortunate  McGue  (103  Va.  870,  49  S.  E. 
623),  where  the  old  rule  is  seemingly  crit- 
icised, and  the  subject  discussed.  It  is  rid- 
iculed in  that  great  work,  Wigmore  on  Evi- 
dence. 

I  must  not  be  taken  as  saying  that  a  par- 
ty is  bound  by  what  his  witness  says.  He 
cannot  impeach  his  general  reputation  for 
veracity  or  prove  contradictory  statements; 
but  he  may  by  other  witnesses  prove  that 
the  facts  are  otherwise  than  as  stated,  and 
it  is  no  objection  to  any  relevant  evidence 
of  material  facts  on  which  he  relies  to  sus- 
tain his  case  that  it  may  operate  to  contra- 
dict and  thus  discredit  his  own  witness. 
Stout  V.  Sands,  56  W.  Va.  663,  49  S.  E.  428; 
30  Am.  &  Eng.  Ency.  Law,  1129;  Id.  (1st 
Ed.)  812;  Wharton  on  Ev.  S  549;  3  Jones  on 
Bv.  S  860;  2  Wigmore  on  Ev.  §§  007,  1051; 
Hickory  v.  U.  S..  151  U.  S.  303,  14  Sup.  Ct. 
334.  38  L.  Ed.  170;  McKelvey  on  Ev.  400;  2 
Elliott  on  Ev.  §  985;  Mississippi  Glass  Go. 
V.  Franzen,  143  Fed.  501,  74  a  a  A.  135,  6 
Am.  &  Eng.  Ann.  Gas.  707.  The  rule  which 
denies  right  to  prove  contradictory  state- 
ments of  one's  own  witness  is  not  Infallible. 
2  Wigmore  on  Evidence,  §  90G,  says:  "So 
far  as  impeachment  by  prior  self-contradic- 
tion is  under  any  of  the  foregoing  doctrinep 
prohibited,  the  prohibition  does  not  apply  to 
a  party's  admission,  which  is  receivable  as 
such,  even  though  it  be  also  a  self-contradic- 
tion of  himself  as  a  witness."  Hickory  v.  U. 
S^  151  U.  S.  303,  14  Sup.  Gt.  334,  38  L.  Ed. 
170,  says  that  the  rule  does  not  apply  to  a 
party.  We  find  in  that  reliable  work,  30 
Am.  &  Eng.  Ency.  Law,  1130,  that  wherr 
one's  witness  denies  a  contradictory  state- 
ment the  party  cannot  disprove  it  by  other 
witnesses  "where  it  would  not  be  admissible 
as  independent  evidence,  and  can  therefore 
have  no  effect  but  to  impeach  the  credit  of 
the  witness."  Likewise  Elliott  on  Bv.  S  972. 
Thus  it  is  seen  that,  if  one  calls  a  witness, 
he  may  prove  by  another  witness  the  for- 
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mer'B  contradictory  statement  if  that  state- 
ment would  be  admissible  if  he  had  not 
called  the  witness,  as,  for  instance,  an  ad- 
mission asrainst  Interest  If  that  former 
statement  would  come  in  as  independent  evi- 
dence, it  can  be  proven,  though  the  witness 
has  denied  it  when  called  by  the  suitor.  .In 
this  case  B.  B.  Lee  Armentrout  was  a  party 
defendant;  but  what  is  here  meant  by  "par- 
ty" is  one  In  interest,  one  whose  admission 
is  admissible.  We  all  know  that  you  can 
prove  an  admission  of  a  party  without  lay- 
ing any  foundation  which  Is  required  to  im- 
peach a  witness  not  Interested  so  as  to  make 
his  admission  evidence.  B.  B.  Lee  Armen- 
trout made  the  sale  of  the  horse,  and  was 
payee  of  the  note.  His  admission  of  un- 
soundness or  warranty  would  be  admissible 
if  he  had  not  been  used  as  a  witness  by  the 
defendants.  It  was  thus  error  to  refuse  to 
allow  his  admissions  to  go  in  evidence. 

The  court  refused  evidence  to  prove  that 
the  horse  for  which  In  part  the  note  sued  on 
was  given  was  unsound.  Notwithstanding 
the  rule  against  one  impeaching  his  own  evi- 
dence, this  evidence,  under  law  above  stated, 
would  haye  been  admissible  if  the  fact 
sought  to  be  proven  were  a  good  defense; 
but  it  is  not,  and  therefore  there  was  no  er- 
ror In  its  refusal.  There  Is  an  implied  war- 
ranty of  title  in  sales  of  chattels,  but  not  of 
quality.  There  must  be  fraudulent  repre- 
sentation or  express  warranty  of  quality, 
soundness,  or  fitness  as  a  general  rule.  The 
rule  of  caveat  emptor  here  applies.  Mason 
V.  Chappell,  15  Grat  572;  Bymside  v.  Bur- 
dett,  15  W.  Va.  702;  Jarret  v.  Goodnow,  39 
W.  Va.  e02,  2D  S.  B.  575,  32  L.  B.  A.  321. 

These  principles  call  upon  us  to  set  aside 
and  reverse  verdict  and  judgment  and  re- 
mand for  another  trial,  according  to  those 
principles;  and  it  will  be  so  ordered. 

(182  Ga.  418) 

SHBLTON  V.  STATE. 
(Supreme  Ck>urt  of  Gkorgla.     April  14,  1909.) 

1.  iNSTBucnoNS  —  Negative  and   Positive 
Tbstikont. 

There  was  sufficient  evidence  to  authorize 
a  charge  on  the  subject  of  positive  and  nega- 
tive testimony,  and  the  charge  given  on  that 
subject  was  not  misleading  or  illegal. 

2.  Cbiminal  Law  ({§  941,  942*)— New  Tbiai. 
— cumuultive  and  impeaching  evidence. 

The  newly  discovered  evidence  was  merely 
chmulative  and  impeaching,  and  was  not  such 
as  to  require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {(  2328,  2331;  Dec.  Dig.  S§ 
941,  942.*] 

8.   SUFFIOIENOT  OF  EVIDENCE. 

The   evidence  was   sufficient   to   authorize 
fhB  verdict,  and  there  was  no  error  in  overrul- 
ing the  motion  for  new  trial  on  any  of  the 
grounds  therein  taken. 
(Syllabus  by  the  Court) 

'  Error  from  Superior  Court,  Chattahoochee 
County;   Z.  A.  Littlejohn,  Judge. 


Tilt  Shelton  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

S.  T.  Pinkston  and  S.  B.  Hatcher,  for  plain- 
tiff  in  error.  Geo.  C.  Palmer,  Sol.  Gen.,  and 
John  C  Hart,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(182  Oa.  sr*g) 
COX  V.  GRADY. 
(Supreme  Court  of  Georgia.    April  14,  1909.) 
Appeal  and  Eebob  (t  867*)— Review— Grant 
OF  New  Trial. 

"If  the  verdict  was  not  demanded  by  the 
law  and  the  evidence,  the  Supreme  Court  will 
not  disturb  the  first  grant  of  a  new  trial,  though 
It  was  put  upon  a  single  ground;  nor  will  it 
determine  whether  the  trial  court  was  right  in 
granting  the  motion  on  the  special  ground.'* 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3477;   Dec  Dig.  |  867.*] 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  A.  H.  Coz  against  G.  G.  Grady. 
Verdict  for  plaintiff.  From  an  order  deny- 
ing a  new  trial,  he  hrings  error.    Affirmed. 

B.  F.  Abbott,  for  plaintiff  In  error.  Roeser 
&  Brandon,  for  defendant  in  error. 

EVANS,  P.  J.  This  Is  a  suit  by  an  attor- 
ney at  law  against  his  client  for  professional 
services.  There  was  a  sharp  conflict  in  the 
evidence  relative  to  the  amount  of  compen- 
sation to  be  paid  under  the  contract  of  em- 
ployment The  jury  returned  a  verdict  for 
the  plaintiff.  The  defendant  moved  for  a 
new  trial,  which  the  court  granted  in  the 
following  order:  "Upon  hearing  the  within 
motion,  it  Is  ordered  that  the  same  be  grant- 
ed on  the  ninth  and  tenth  grounds  of  the 
amended  motion  for  new  trial,  and  on  those 
grounds  alone."  The  plaintiff  excepted  to 
the  grant  of  a*  new  trial. 

1.  The  preliminary  question  to  be  deter- 
mined is  the  scope  of  an  assignment  of  error 
which  complains  of  the  first  grant  of  a  new 
trial  upon  special  grounds.  There  seems  to 
be  n  divergence  of  opinion  In  the  reported 
cases,  prior  to  the  adoption  of  the  Code  of 
1895,  as  to  the  exact  point  or  points  for  de- 
cision presented  by  an  assignment  of  error 
of  this  character.  In  Everett  v.  Southern 
Express  Co.,  46  Ga.'  803,  it  was  ruled  that 
when  a  motion  for  a  new  trial  contains  sev- 
eral grounds,  and  the  court  grants  a  new 
trial  on  one  of  the  grounds,  overruling  the 
others,  and  the  bill  of  exceptions  Is  filed  to 
his  judgment,  the  Supreme  Court  will  In- 
quire if  the  judgment  be  right  in  granting 
a  new  trial,  and.  If  that  be  right  on  any 
of  the  grounds  taken  In  the  motion,  this 
court  will  afllrm  the  Judgment,  notwithstand- 
ing the  court  may  have  erred  in  the  ground 


*For  other  casw  tee  same  toplo  and  section  NUMBER  in  Dec  4k  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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on  wblch  he  placed  the  judgment  To  the 
same  effect  are  Beid  t.  Whitfield,  4B  Ga.  187, 
and  Whitaker  y.  Grooyer,  64  Ga.  174.  In 
casee  of  which  the  foregoing  are  typical,  the 
reylewlng  court  refused  to  be  limited  to  the 
merit  of  the  apeclal  ground  upon  whidd  the 
trial  Judge  rested  his  action  In  deciding 
whether  the  first  grant  of  a  new  trial  should 
be  disturbed. 

A  few  years  afterwards  it  was  held,  in 
Long  y.  Bullard,  09  Ga.  678,  that  the  grant 
of  a  new  trial  upon  one  of  the  yarlous 
grounds  of  the  motion  was  in  legal  effect 
a  denial  of  the  motion  on  all  the  other 
grounds,  and  such  a  Judgment  as  from  which 
the  defendants  might  haye  taken  a  bill 
of  exceptions  directly  to  this  court  and  had 
all  the  law  points  settled.  Following  this 
decision  it  was  ruled  that,  where  a  new 
trial  was  granted  <m  one  ground  of  the 
motion,  the  only  question  before  the  Su- 
preme Court  is  whether  the  court  erred  in 
granting  the  motion  on  that  ground.  Single- 
ton y.  Southwestern  B.  Ck).,  70  Qa.  464,  48 
Am.  Rep.  674;  Ga.  R.  Co.  y.  Letchworth,  78 
Ga.  88;  Krogg  y.  A.  &  W.  P.  R.,  77  Ga.  202, 
4  Am.  St  R^.  77;  Nixon  y.  Christie,  84  Ga. 
460,  10  S.  B.  1087.  In  these  two  latter  cases 
a  Judgment  granting  a  new  trial  upon  a 
^)ecial  ground  was  reyersed,  because  such 
special  ground  was  without  merit  At  the 
time  of  these  decisions  the  statute  law  on  the 
subject  of  the  grant  of  a  new  trial  was  as 
follows:  'The  presiding  Judge  may  exer- 
cise a  sound  discretion  in  granting  or  refus- 
ing new  trials  in  cases  where  the  yerdict  may 
be  decidedly  and  strongly  against  the  weight 
of  eyidence,  although  there  may  appear  to 
be  some  slight  eyidence  in  f ayor  of  the  find- 
ing." Code  1882,  S  8717.  *'In  all  applica- 
tions for  new  trials  on  grounds  not  proyided 
for  in  this  Code,  the  presiding  Judge  may  ex- 
ercise a  sound  legal  discretion  in  granting  or 
refusing  the  same  according  to  the  proyi- 
sions  of  the  common  law  and  practice  of  the 
courts.''    Code  1882,  S  8718. 

In  many  of  the  earlier  decisions  no  distinc- 
tion is  made  between  the  first  and  subsequent 
grants  of  a  new  trial.  It  was  frequently  de- 
clared that  since  the  abolition  of  appeals 
in  the  superior  court  from  one  Jury  to  an- 
other, the  first  grant  of  a  new  trial  was  to 
be  ftiyored,  an^  the  discretion  of  the  trial 
Judge  would  not  be  interfered  with,  except 
where  manifestly  abused.  So  the  rule  was 
formulated  that  **the  first  grant  of  a  new 
trial  will  not  be  reyersed  by  this  court,  un- 
less the  plaintiff  In  error  makes  it  appear 
from  the  record  that  the  Judge  abused  his 
discretion  in  granting  it,  and  that  the  law 
and  facts  require  the  yerdict  notwithstand- 
ing the  Judgment  of  the  presiding  Judge." 
Sparks  y.  Moyes,  64  Ga.  437.  The  headnote 
of  this  dedsion  was  Incorporated  as  section 
6666  of  the  Ciyil  Code  of  1896.  This  section 
was  construed  in  Johnson  y.  Ga.  R.  Co.,  102 
Ga.  677.  27  S.  B.  681,  where  it  was  held  that 


the  fhrst  grant  of  a  new  trial  by  a  trial 
Judge,  whether  upon-  general  or  special 
grounds,  will  not  be  disturbed,  unless  upon 
looking  through  the  record  of  the  entire  case 
it  can  be  Judicially  determined,  not  only  that 
the  Judge  abused  tils  discretion,  but  that 
upon  the  record  as  a  whole  the  yerdict  as 
to  each  material  issue  inyolyed  in  the  case 
was  demanded  by  the  law  and  the  evidence. 
There  has  been  a  uniform  adherence  to  this 
construction  in  all  of  the  decisions  pronounc- 
ed by  this  court  since  the  decision  in  that 
case.  Weinkle  y.  Railroad  Co.,  107  Ga.  367, 
33  S.  B.  471;  Watson  y.  Bquitable  Mortgage 
Co.,  112  Ga.  253,  37  S.  B.  363;  Harvey  v. 
Bowles,  112  Ga.  363,  37  S.  B.  863;  McCain 
y.  College  Park,  112  Ga.  701,  87  S,  B.  971; 
Brantley  y.  Bank  of  Waycross,  112  Ga.  632, 

37  S.  B.  737;  Carter  v.  Dunson,  113  Ga.  374, 

38  8.  B.  830;  Thornton  v.  Travelers*  Ins.  Co., 
116  Ga.  121,  42  S.  B.  287,  94  Am.  St  Rep. 
99;  Cordray  v.  Savannah  B.  Co.,  117  Ga.  464, 
43  &  B.  766;  Johnson  y.  Winkles,  119  Ga. 
262,  46  S.  B.  99;  Pugazad  v.  iy>mlinson,  119 
Ga.  e22,  46  S.  B.  831;  Walker  v.  Hughes,  120 
Ga.  1079,  48  S.  B.  387;  Solomons  v.  Mer- 
chants', etc.,  Co.,  121  Ga.  88,  48  S.  B.  687; 
Blliott  y.  McCalla,  123  Ga.  26,  60  S.  B.  960; 
Smith  y.  Hlghtower,  123  Ga.  110,  61  S.  B.  28; 
Thompson  v.  Hays,  123  Ga.  110,  61  S.  B.  33; 

A.  &  B.  By.  Co.  y.  Cobb,  126  Ga.  121,  63  S. 

B.  691;  Ogletree  v.  LdvlngBton,  125  Ga.  649, 
64  S.  B.  626;  W.  &  A.  B.  Co.  v.  Callaway, 
127  Ga.  125,  66  S.  B.  105;  Livingston  v.  Ogle- 
tree,  127  Ga.  205,  66  S.  B.  283;  Phoenix 
Duster,  etc.,  Co.  v.  Allen-Holmes  Co.,  127  Ga. 
458,  66  S.  B.  613;  Malcom  y.  Dobbs,  127  Ga. 
487,  66  S.  B.  622;  Bagley  v.  Shumate,  128 
Ga.  78,  67  S.  B.  99;  Armour  y.  Burkhalter, 
130  Ga.  870,  60  S.  B.  850. 

The  rule  has  been  even  more  strongly  stat- 
ed. For  instance,  it  was  said  in  Mock  y. 
Savannah  ft  Statesboro  B.  Co.,  122  Ga.  385, 
50  S.  B.  121,  if  the  verdict  was  not  demand- 
ed by  the  law  and  the  evidence,  the  Supreme 
Court  will  not  disturb  the  first  grant  of  a 
new  trial,  though  it  was  put  upon  a  special 
ground;  nor  will  it  determine  whether  the 
court  was  right  or  not  in  granting  a  motion 
on  a  special  ground.  Again,  it  was  announc- 
ed in  Macon  Con.  St.  B.  Co.  v.  Jones,  116  Qa. 
351,  42  S.  B.  468,  unless  the  verdict  render- 
ed was  absolutely  demanded  by  the  evidence, 
this  court  will  not  undertake  to  decide  wheth- 
er or  not  the  trial  Judge  abused  his  discre- 
tion in  granting  a  first  new  trial,  even 
though  the  grant  thereof  was  based  solely 
upon  a  single  question  of  law  determining 
which  it  was  unnecessary  to  consider  the 
evidence  in  the  case. 

2.  It  is  urged  by  counsel  for  the  plaintiff 
in  error  that  it  does  not  appear  from  the 
record  that  this  is  the  first  grant  of  a  new 
trial,  and  therefore  the  court  cannot  assume 
the  existence  of  a  fact  not  disclosed  by  the 
record.  The  reply  to  this  contention  Is  ob- 
vious,    Looldng  to  the  record,  it  does  not 
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appear  that  there  were  former  trials  of  the  I 
case^  and  this  court  cannot  assume  that  such 
was  the  fact  So  far  as  we  are  informed 
by  the  record,  there  was  only  one  trial  of 
the  case.  If  there  had  been  former  trials, 
and  verdicts  set  aside  on  motions  for  new 
trials.  It  was  Incumbent  upon  the  plaintiff 
in  error  to  make  such  appear  In  the  prepara- 
tion of  his  record.  We  are  therefore  bound 
to  assume  that  this  la  the  first  grant  of  a  new 
trial. 

The  eyldence  was  conflicting,  and  following 
the  plain  mandate  of  section  5586,  and  the 
decisions  of  this  court  since  Its  Incorporation 
in  the  Glvll  Code  of  1885,  we  will  refuse  to 
set  aside  a  Judgment  granting  a  new  trial 
for  the  first  time,  upon  conflicting  evidence, 
although  the  court  may  have  based  his  Judg- 
ment granting  a  new  trial  solely  upon  an 
alleged  error  of  law,  which  In  point  of  fact 
may  not  have  been  a  substantial  error. 

Judgment  affirmed.  All  the  Justices  con- 
coi; 


(132  Ga.  411) 

MOORE  T.  STATE. 
(Supreme  Court  of  Georgia.     April  14,  1909.) 

MaNSLAUOHTER— IlfSTBUCnONS. 

There  was  no  evidence  authorizing  a  charge 
on  the  subject  of  voluntary  manslaughter,  there 
was  ample  evidence  to  support  the  verdict,  and 
the  court  did  not  err  In  refusiuf  to  axant  a 
new  trial. 

(Syllabus  by  the  Oonrt) 

Error  ftom  Superior  Court,  Do<Hey  Coun- 
ty; U.  V.  Whipple,  Judge. 

Jeff  Moore  was  convicted  of  crimen  and 
brings  error.    Affirmed. 

W.  V.  Howard  and  J.  M.  Busbee,  for 
plaintiff  In  error.  W.  P.  George,  Sol.  Gen., 
and  Jno.  0,  Hart,  Atty.  Gen.,  for  the  State. 

FISH,  a  J.  Judgment  aflOrmed*  All  the 
Justices  concur. 


(132  Qa.  496) 

SOUTHERN  MUT.  MPE  INS.  ASS'N  t. 

DURDIN. 

(Supreme  Court  of  Georgia.     April  19,  1909.) 

1.  ASSIGNlCElfTS  (§  41*)— FOBU  Qf. 

No  special  form  of  words  is  necessary  to 
make  an  assignment  of  a  chose  in  action.  Any 
language,  however  informal,  if  it  shows  the  in- 
tention of  the  owner  of  the  chose  in  action  to 
at  once  transfer  it,  so  that  it  will  be  the  prop- 
erty of  the  transferee,  will  be  sufficient  to  vest 
the  title  in  the  assignee. 

[Ed,  Note.— F6r  other  cases,  see  Assignments, 
Cent.  Dig.  §  76;   Dec  Dig.  f  41.*] 

2.  INSUKANCX  (I  209*)— Lov  PouoT— Assign- 

MBNT—SUFFIOIBNOY. 

Where  a  policy  of  life  insurance  was  made 
payahle  to  the  estate  of  the  insured,  and  he 
made  a  written  statement  that  he  had  that  day 
made  application  to  the  company  to  change  the 
beneficiary  from  his  estate  to  a  person  named, 
stating  that,  if  the  change  was  not  made  during 
his  life,  he  wanted  the  money  paid  to  such  per- 


son, who  had  rendered  to  him  services  as  a  cook 
during  a  number  of  years,  for  which  he  owed 
such  person,  and  where  he  delivered  the  policy^ 
together  with  this  written  statement,  to  the  per- 
son named,  he  intending  it,  and  she  accepting  it, 
as  an  assignment  of  the  policy,  and  where  on  the 
same  day  he  wrote  to  the  company,  inclosing 
the  amount  which  It  charged  for  assenting  to  a 
change  of  beneficiary,  and  informing  it  of  the 
desired  change,  and  that  he  owed  the  person 
mentioned,  and  wished  such  person  *'to  have 
something  as  a  gift  after  I  am  gone,**  held,  that 
this  operated  as  a  transfer  of  the  policy,  and 
authorized  the  assignee  to  bring  suit  on  it  after 
the  death  of  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  479;   Dec  Dig.  §  209.*] 

3.  Insubanoe  (§  637*)— LiFB  PoucT— AcnoHs 

—Petition— Sufficiency. 

None  of  the  grounds  of  demurrer  was  meri- 
torious. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1581;    Dec  Dig.  S  637.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Bills,  Judge. 

Action  by  G.  A.  Durdln  against  the  South- 
em  Mutual  Ldfe  Insurance  Association. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Anna  Durdln  brought  suit  against  the 
Southern  Mutual  Life  Insurance  Association 
on  a  policy  Issued  by  It  to  William  D.  Dur- 
dln. The  only  portion  of  the  policy  neces- 
sary to  be  set  out  Is  the  following:  "The 
Southern  Mutual  Life  Insurance  Association, 
upon  satisfactory  proof  of  the  death  of  the 
said  William  D.  Durdln,  the  assured,  and 
the  surrender  of  this  policy,  will  pay  to  es- 
tate, the  beneficiary  named  In  the  applica- 
tion of  the  said  assured,  as  many  dollars 
as  there  are  members  of  the  branch  above 
named,  in  good  standing,  on  the  day  of  the 
death  of  the  said  assured."  The  petition  al- 
leged. In  brief,  as  follows:  Defendant  Is  In- 
debted to  petitioner  In  the  sum  of  $1»500. 
On  February  18,  1908,  It  issued  the  policy  of 
Insurance,  to  which  reference  has  been  made 
above,  to  William  D.  Durdln,  Insuring  his 
life.  Durdln  paid  the  admission  fee  and  all 
dues  and  assessments  of  which  he  had  notice 
to  the  time  of  his  death.  On  the  1st  day  of 
March,  1908,  he  transferred  and  assigned  the 
policy  to  the  plaintiff.  The  assignment  was 
in  writing,  a  copy  being  attached  to  the  pe- 
tition. He  died  on  March  9,  1908.  Proof  of 
his  death  has  been  furnished  to  the  defend- 
ant as  provided  in  the  policy,  but  It  fails  and 
refuses  to  pay  the  amount  due  thereon.  On 
the  day  of  his  death  there  were  1,500  mem- 
bers In  good  standing  in  the  branch  of  the 
company  mentioned  in  the  policy.  Attached 
to  the  petition  as  exhibits  were  copies  of 
the  policy  and  of  the  instrument  claimed  to 
be  an  assignment  The  latter  was  as  fol- 
lows: •This  is  to  certify  that  I,  W.  D.  Dur- 
dln, has  this  day  made  application  for  change 
In  his  life  Insurance  policy  from  estate  to 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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Georgia  Ami  Dnrdln,  and  In  case  the  change 
is  not  made  dnring  my  lifetime  I  want  the 
money  paid  to  her  for  her  services  as  cook 
for  me  dnring  the  last  85  years.  I  owe  her 
for  her  services,  and  want  it  paid  before  any- 
thing done  with  my  estate.  I  have  this  day 
■igned  this  affidavit  in  presence  of  Ghas.  T. 
Pitts,  agent  for  Southern  life  Ins.  Co.,  At- 
lanta, Oa.**  This  was  signed  by  Dnrdin  and 
attested  by  two  witnesses. 

The  plaintiff  amended  her  petition  by  alleg- 
ing as  follows:  The  policy  to  which  refer- 
ence was  made  in  the  instrument  attached  to 
the  original  petition  as  an  assignment  was 
the  policy  on  which  suit  was  brou^t,  and 
this  was  the  only  policy  held  by  Durdin  at 
that  time.  On  March  1,  1908,  Durdin,  in 
writing,  notified  the  defendant  company  of 
the  assignment  of  the  policy  to  plaintiff;  a 
copy  of  the  letter  containing  such  notice  be- 
ing attached  to  the  amendment  as  an  ex- 
hibit. The  defendant  consented  to  the  assign- 
ment and  accepted  the  sum  of  60  cents,  which 
was  its  charge  for  so  consenting,  and  that 
amount  was  paid  by  Durdin  and  accepted  by 
the  company  for  that  purpose.  It  was  the 
intention  of  Durdin  to  assign  the  policy  to 
the  plaintiff.  He  executed  the  instrument 
attached  to  the  original  petition,  and  deliv- 
ered it,  together  with  the  policy,  to  the  plain- 
tiff, and  it  was  accepted  by  her  as  a  transfer ; 
and  on  the  same  day  Durdin  notified  the  de- 
fendant of  the  transfer  of  the  policy,  as 
above  stated.  The  letter,  of  which  a  copy 
was  attached  to  the  amendment  as  an  exhib- 
it, was  as  follows: 

"March  1st,  1908.    Newborn,  Qtu 

**Mt.  Tbos.  G.  Candler,  Atlanta,  Ga. — 
Dear  Sir:  Inclosed  find  50  [60?]  cents  for 
change  in  my  policy  from  estate  to  Georgia 
Anna  Durdin.  My  policy  No.  61,051,  class 
(4).  The  woman  spoken  of  as  beneficiary  is 
my  cook,  and  I  want  to  leave  her  one  policy. 
I  also  want  four  more  policies  in  your  com- 
pany. Can  I  get  them  by  ertandlng  medical 
examination?  Georgia  Durdin  has  cooked 
for  me  for  35  years,  and  I  want  her  to  have 
something  as  a  gift  after  I  am  gone.  Please 
attend  to  same  for  me.  RespectfuUy,  W.  D. 
Durdin. 

"Please  let  me  hear  from  you  in  regard  to 
It.    Respectfully,  W.  D.  D." 

Defendant  demurred  to  the  petition,  and 
after  the  amendment  was  made  the  demurrer 
was  overruled.    Defendant  excepted. 

Oandless,  Thomson  &  Hirsch  and  R.  L.  D. 
McAllister,  for  plaintiff  in  error.  Moore  & 
Branch,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  only  question  made  and  argued 
in  tblm  case  was  whether  the  allegations  of 
the  petition  showed  an  assignment  of  the 
Insurance  poUcy  on  the  life  of  Durdin  to  the 
plaintiff.  At  common  law  choses  in  action 
were  not  assignable.  Courts  of  equity  did 
not  recognise  transfers  of   mere  litigious 


rights,  but  did  recognize  assignments  of 
choses  in  action,  and  looked  upon  the  as- 
signee as  the  true  beneficial  owner.  In  this 
state  choses  in  action  arising  in  contract  are 
assignable  in  writing.  Civ.  Code  1895,  $ 
8077,  declares:  "All  choses  in  action  arising 
upon  contract  may  be  assigned  so  as  to  vest 
the  title  in  the  assignee,  but  he  takes  it,  ex- 
cept negotiable  securities,  subject  to  the 
equities  existing  between  the  assignor  and 
debtor  at  the  time  of  the  assignment,  and 
until  notice  of  the  assignment  is  given  to  the 
person  liable."  No  special  form  of  words  is 
necessary  to  make  an  assignment  Any  lan- 
guage, however  informal,  if  it  shows  the 
intention  of  the  owner  of  the  chose  in  ac- 
tion to  transfer  it,  will  be  sufilcient  to  vest 
the  property  in  the  assignee.  4  Cyc.  42;  2 
Am.  &  Bng.  EUc.  Law  (2d  Ed.)  1065. 

In  Dugas  v.  Mathews,  0  Ga.  510,  54  Am. 
Dea  861,  the  sufi^ciency  of  an  instrument  to 
operate  as  an  assignment  of  a  Judgment  was 
under  consideration.  It  was  *'held  that  a 
formal  deed  of  assignment  is  not  necessary, 
but  that  evidence  in  writing,  which  shows 
that  the  plaintiff  has  conveyed  the  interest 
in  the  judgment  or  execution  to  the  i>erson 
claiming  to  be  assignee,  will  be  sufiSdent  to 
enable  him  to  sue  out  process  of  garnishment 
thereon."  The  pai>er  there  relied  on  as  an 
assignment  of  the  judgment  had  at  its  head 
a  statement  of  the  parties  to  the  case  and 
the  court  and  term  from  which  the  fi.  fa. 
issued.  It  was  addressed  to  the  attorney  at 
law  who  represented  the  plaintiff,  v^as  sign- 
ed by  the  plaintiff,  and  contained  the  fol- 
lowing statement:  "Having  assigned  the 
above  Judgment  and  execution  to  Lewis  A. 
Dugas,  you  are  authorized  to  use  my  name 
in  any  proceeding  yourself  or  the  said  Lewis 
A.  may  deem  necessary  to  the  collection  of 
said  debt,  and  you  are  authorized  to  act  as 
my  attorney  in  any  court  proceeding  insti- 
tuted for  the  collection  of  the  same,  should 
yon  deem  the  use  of  my  name  necessary." 
It  was  held  that  this  was  a  suiflcient  writ- 
ten assignment  of  Judgment  In  the  opinion, 
Nisbet  J.,  said:  "We  cannot  believe  that 
the  ends  of  Justice  can  be  subserved  by  re- 
quiring, under  the  act  of  1829,  a  technically 
formal  deed  of  assignment  What  we  do 
require  is  that  there  be  intelligible  written 
evidence  that  the  judgment  is  the  property 
of  him  who  claims  to  be  its  assignee.  Such 
we  consider  this  order  to  be." 

In  Stanford  v.  Connery,  84  Ga.  731,  11  S. 
E.  507,  it  was  held  that  a  letter  from  the 
usee  of  an  execution  to  his  attorney,  stating 
that  it  was  the  property  of  a  named  person, 
"and  is  subject  to  his  control  and  direction, 
and  you  are  hereby  authorized  to  pay  the 
amount  over  to  him  when  collected,  or  assign 
him  the  execution  if  he  requires  it,"  was  an 
assignment  to  the  person  so  named,  and 
that  the  usee  could  not  afterwards  transfer 
the  execution  to  another. 

In  Loudermilk  v.  Loudermilk,  93  Ga.  443, 
21  S.  S).  77,  where  the  payee  of  a  nonnego- 
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tiable  promlflsory  note  Indorsed  It  to  a  third 
person  by  name,  without  any  words  of  llmlp 
tatlon  or  exception,  it  was  held  that  there 
was  a  written  aAsi^rnment  of  the  note  to  the 
Indorsee,  and  that  under  Code,  i  Sffll,  the 
latter  could  maintain  an  action  upon  It  in 
his  own  name  against  the  maker. 

In  First  National  Bank  t.  ELartman  Steel 
Oo.,  87  G«,  485,  18  S.  H  686^  one  company 
which  had  done  work  for  another  drew  a 
draft  on  the  debtor  for  the  amount  of  the 
balance  due,  payable  15  days  after  date, 
''as  advised,"  Indorsed  it  to  the  bank,  receiv- 
ed credit  for  the  amount,  and  chedced  out 
the  amount  on  the  same  day.  The  words 
*'as  advised"  referred  to  a  letter  which  the 
drawer  on  the  same  day  wrote  to  the  com- 
pany for  which  the  work  was  done,  and  in 
which  it  was  said:  *'We  have  to-day  made 
draft  on  you  at  15  days,  for  balance  of  con- 
tract on  standpipe  at  Ck>lumbus,  $2,783.00. 
This  draft,  of  course,  we  would  like  for  you 
to  accept;  but  it  is  not  absolutely  necessary 
if,  for  any  reason,  you  prefer  not  doing  so: 
We  make  the  draft,  however,  inasmuch  as 
we  have  gotten  some  money  from  the  First 
National  Bank  here  on  this  work,  and  sim- 
ply want  to  transfer  this  balance  to  them. 
In  other  words,  we  wish  the  draft  paid 
whenever  the  amount  is  due,  either  by  tak- 
ing ujp  the  draft,  or  remitting  to  the  First 
National  Bank  here,  as  you  see  fit  *  *  * 
It  would  be  quite  an  accommodation  to  us 
if  you  would  transfer  this  amount  in  the 
manner  indicated."  At  the  time  the  draft 
was  received  by  the  bank,  it  was  agreed  be> 
tween  it  and  the  treasurer  of  the  drawer 
that  the  latter  would  notify  the  drawee  of 
the  transfer  to  the  bank  of  the  balance  due 
on  the  contract  The  letter  waa  received 
by  the  drawee;  but  it  refused  to  accept  the 
draft,  notifying  the  drawer  that  it  would 
not  do  so  till  the  work  was  satisfactory  to 
its  represoitative.  It  was  held  that  this 
constituted  an  assignment  of  the  diose  in 
action  to  the  bank,  and  it  was  entitled  to 
the  fund  over  garnishing  creditors  of  the 
assignor. 

See,  also.  Western  Union  Tel.  Ck>.  v.  By- 
an,  126  Ga.  191,  65  8.  B.  21;  Walton  v.  Hor- 
kan,  112  Oa.  814^  88  S.  a  105.  81  Am.  St 
Bep.  77, 

Ai^lying  these  principles  to  the  case  now 
before  us,  the  allegations  of  the  petition 
were  suflflicient  to  show  an  assignment  of 
the  policy  of  insurance  to  the  plaintiff.  It 
waa  payable  to  the  estate  of  the  assured, 
and  he  had  a  right  to  assign  it  without  the 
consent  of  the  company,  so  far  as  anything 
in  this  record  appears  to  the  contrary.  Civ. 
Oode  1885,  S  2116;  Bylander  v.  Allen,  125 
Ga.  206,  58  8.  B.  1082,  6  I/.  B.  A.  (N.  S.)  12S. 
The  writing  which  he  executed  stated  that 
it  was  to  certify  that  he  had  that  day  made 
application  for  change  In  his  life  insurance 
policy  from  his  estate  to  the  present  plain- 
tiff, "and  in  case  the  change  is  not  made 
during  my  lifetime  I  want  the  money  paid 


to  her  for  her  services  as  cook  for  me  during 
the  last  35  years.  I  owe  her  for  her  serv- 
ices, and  I  want  it  paid  before  anything 
done  with  my  estate."  It  was  alleged  that 
this  instrument,  together  with  the  policy  of 
insurance  to  which  it  referred  (being  that 
on  which  suit  was  brought),  was  delivered 
to  the  plaintiff,  and  accepted  by  her  as  a 
transfer,  and  that  it  was  the  intention  of 
the  insured  to  assign  the  policy  to  her.  It 
was  also  alleged  that  on  the  same  day  he  sent 
to  the  company  the  letter  inclosing  50  (or 
60)  cents  for  a  change  in  his  policy,  that  be- 
ing the  correct  amoimt,  and  stating  that  he 
wanted  her  to  have  something  *'as  a  gift 
after  I  am  gone,"  and  that  the  company 
consented  to  the  change  and  accepted  the 
amount  sent  to  It,  which  was  its  charge  for 
consenting  thereto.  These  allegations  were 
sufficient  to  show  an  assignment  of  the  pol- 
icy, and  on  demurrer  they  are  to  be  taken 
as  true. 

The  writing  sufficiently  describes  the  pol- 
icy to  be  capable  of  being  applied  to  its  sub- 
ject-matter. It  states  that  the  Insured  has 
applied  for  a  change  in  his  life  insurance 
policy  from  his  estate,  and  that  he  has  sign- 
ed the  paper  in  the  presence  of  the  agent 
of  "the  Southern  Life  Ins.  Co.,"  of  Atlanta, 
Ga.  The  policy  was  issued  by  the  Southern 
Mutual  Life  Insurance  Association  of  At- 
lanta, Ga.,  and  was  payable  to  his  estate.  It 
was  alleged  that  he  had  no  other  policy  of 
life  insurance  than  this,  and  that  on  the 
same  day  he  wrote  to  that  company  the  let- 
ter to  which  reference  has  already  been 
made. 

It  ^  was  argued  on  behalf  of  the  plaintiff 
in  error  that  the  alleged  assignment  was  tes- 
tamentary in  character.  If  a  present  trans- 
fer of  the  policy  was  made,  it  was  valid,  al- 
though payment  would  not  be  made  on  it  un- 
til it  matured  by  the  death  of  the  insured. 
An  assignment  of  a  nonnegotiable  note  may 
be  good  in  the  present  although  It  may  not 
be  due  until  a  future  day.  So  a  policy  itself 
is  assignable  before  the  death  of  the  insur- 
ed, and  the  assignment  is  not  testamentary 
because  payment  is  not  to  be  received  by 
the  assignee  until  after  the  death  of  the  in- 
sured. There  is  nothing  about  this  instru- 
ment to  indicate  a  testamentary  intention; 
but  the  surroundings,  so  far  as  they  appear 
from  the  record,  indicated  an  opposite  inten- 
tion. If  the  purpose  of  the  maker  had  been 
to  execute  a  will,  it  would  have  been  entire- 
ly unnecessary  to  apply  to  the  insurance 
company  and  make  a  required  payment  for 
that  purpose. 

It  was  also  made  a  ground  of  demurrer 
that  the  purported  consideration  of  the  a» 
slgnment  was  the  services  of  the  plaintiff 
as  cook  during  35  years,  but  that  it  does  not 
set  out  what  such  services  were  worth,  or 
whether  any  payment  had  been  made  there- 
for.   This  ground  is  not  well  taken. 

In  the  brief  of  counsel  for  plaintiff  in  ep> 
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ror  tbere  Is  some  discussion  as  to  the  pro- 
priety of  the  allowance  of  the  amendment 
to  the  {petition;  bnt  there  is  no  assignment 
of  error  which  raises  any  point  on  that  stjb- 
ject 

Jndgment  afBrmed.    All  the  Justices  con- 
cur* 


(132  Oa.  S84) 

OITT  OF  IiA  GRANGB  t.  TROUP  OOUNTY. 

(Supreme  Court  of  Georgia.     April  14,  1909.) 

1.  MUinCIPAI.  OOBPOBATIONS  (8  426*)— PUB- 
LIO  IMPBOVEMSNTS— ASSESSliiEITTB— PBOFIEB- 
TT   LlABLB— PUBUO   PbOPEBTT. 

Where  an  act  of  the  General  Assembly  gires 
a  general  power  to  municipal  aathorities  to 
assess  against  the  property  abutting  on  streets 
improved  a  specified  percentage  of  the  cost  of 
such  improvements,  providing  for  the  collection 
of  such  assessment  by  a  levy  and  sale  of  the 
property  assessed,  and  there  is  no  provision 
clearly  authorizing  such  assessment  against  pub- 
lic property,  there  is  an  implied  exemption  of 
tbe  property  of  the  county  from  such  assess- 
ment. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1035-1037;  Dec. 
Dig.  I  426.*] 

2.  MnificiPAL  CoBPOBATioifs  (§  426*)--PnB« 

UO     IMPBOVEMEIVTS— ASSBSSMENTS^PBOPEB- 

TT  Liable— PiTBUO  Pbopebtt. 

The  act  of  the  General  Assembly  approved 
August  17,  1906  (Acts  1906,  p.  119),  has  no 
application  to  this  case. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  426.^] 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Troup  Ckmnty; 
R  W.  Freeman,  Judga 

Action  by  the  City  of  La  Grange  against 
Th>iip  Connty.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

B.  R.  Bradfleld,  Jr.,  for  plaintiff  in  error. 
W.  T.  Toggle^  for  defendant  in  error. 

HOLDBN,  J.  The  dty  of  La  Grange^  a 
municipal  corporation,  brought  suit  against 
the  county  of  Troup,  alleging  that,  by  virtue 
of  the  authority  conferred  upon  the  city  by 
its  charter  and  ordinances  passed  in  pursu- 
ance thereof,  it  caused  to  be  paved  certain 
streets  within  the  corporate  limits  of  the 
dty  abutting  on  the  public  square  whereon 
the  courthouse  stood,  and  that  the  county  is 
indebted  to  the  city  in  the  sum  of  $4,448.88 
for  Its  pro  rata  part  of  the  assessment  levied 
to  pay  the  cost  of  such  improvement  The 
provisions  In  the  charter  under  which  the 
paving  of  the  streets  was  done  and  the  as- 
sessment against  the  county  levied  give  the 
city  authority  to  assess  against  the  abutting 
owners  on  each  side  of  the  street  one-third 
of  the  cost  of  paving  or  otherwise  improving 
the  street,  and  create  a  lien  on  such  prop- 
erty for  the  amount  of  such  assessment  To 
the  peftitlon  special  and  general  demurrers 
were  filed,  and  to  the  order  of  the  court  sus- 
taining the  general  demurrer  and  dismissing 
the  petition  the  plaintiff  excepted. 


1.  There  is  no  express  provision  in  the 
charter  of  the  dty  that  public  property  shall 
be  subject  to  the  assessment  provided  for, 
nor  is  there  any  provision  in  the  charter  ex- 
cepting public  property  from  the  operation  of 
such  assessment  When  a  dty  Is  given  au- 
thority to  assess  abutting  property  for  a  part . 
of  the  cost  of  street  improvements,  and  noth- 
ing Is  said  as  to  whether  or  not  public  prop- 
erty is  or  is  not  excepted,  there  is  much  con- 
flict in  the  authorities  of  other  Jurisdictions 
as  to  whether  or  not  such  public  property  can 
be  lawfully  assessed  for  a  pro  rata  part  of 
the  cost  of  such  improvements.  28  Cyc.  1117 ; 
25  Am.  &  Eng.  Enc.  Law,  1187;  1  Page  & 
Jones  on  Taxation  by  Assessment,  §  582; 
Elliott  on  Roads  and  Streets,  S  550.  We 
think  the  better  view  is  that  where  general 
power  is  given  a  munldpality  to  levy  local 
assessments  upon  the  property  benefited  by 
street  Improvements,  and  there  is  no  provi- 
sion clearly  showing  that  public  property 
shall  be  subject  to  such  assessment,  there 
is  an  implied  exception  in  favor  of  Its  ex- 
emption. The  municipality  cannot  assess 
abutting  public  property  unless  the  power  to 
levy  such  assessment  is  clearly  given.  This 
view  is  supported  by  many  authorities  cited 
in  connection  with  the  text  employed  by  the 
authorities  above  referred  to.  While  the 
question  may  not  have  heretofore  been  direct- 
ly before  this  court  for  decision,  in  the  case 
of  City  of  Atlanta  v.  First  Methodist  Church, 
86  Ga.  780,  13  S.  E.  252,  12  U  R.  A.  852,  it 
was  recognized  in  the  discussion  of  the  sub- 
ject found  on  page  786  et  seq.  of  86  Ga.,  and 
the  view  which  we  entertain  as  constituting 
the  true  rule  of  law  is  there  expressed  by 
Chief  Justice  Bleckley.  In  Elliott  on  Roads 
and  Streets,  §  550,  the  following  language  is 
used:  "Public  property  held  for  govern- 
mental purposes,  as  a  courthouse,  cannot  be 
sold  to  pay  an  assessment  levied  for  the 
improvement  of  a  street  unless  a  sale  is  ex- 
pressly authorised  by  the  statute,  nor  will 
such  property  ordinarily  be  deemed  within 
the  general  words  of  a  statute  delegating,  in 
general  terms,  the  authority  to  levy  local 
assessments.  Statutes  conferring  a  general 
authority  to  assess  are  usually  construed  as 
operating  upon  property  subject  to  legal  pro- 
cess, and  not  upon  property  held  for  gov- 
ernmental purposes  by  the  state  or  any  of 
the  local  instrumentalities  of  government" 

In  view  of  the  provisions  of  the  act  creat- 
ing a  charter  for  the  dty  of  La  Grange  (Acts 
1901,  p.  477),  giving  power  to  make  assess- 
ments against  abutting  property  for  street 
improvements,  we  think  public  property  is 
not  under  such  act  liable  to  assessment  The 
only  provision  for  the  collection  of  such  as- 
sessment is  the  sale  at  public  outcry  of  the 
property  assessed.  It  is  provided  in  the  act 
referred  to  that  such  sale  shall  vest  absolute 
title  in  the  purchaser,  and  that  the  dty  mar- 
shal "shall  have  authority  to  eject  occupants 
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and  to  (mt  pnrGhasen  In  possession.**  We  do 
not  think  it  was  intended  that  sach  pro- 
vision should  apply  to  the  property  on  which 
is  situated  the  courthouse'  and  Jail  of  the 
county.  If  the  property  on  which  the  court- 
house and  Jail  are  located  be  subject  to  such 
local  assessments,  to  strictly  enforce  the  only 
provisions  of  the  act  providing  for  the  col- 
lection thereof  would  require  a  levy  on  and 
sale  of  the  public  property  and  an  eviction  of 
the  occupants  thereof,  and  would  deprive  the 
county  of  the  instrumentalities  by  means  of 
which,  through  its  officers,  it  is  enabled  to 
perform  the  functions  of  government  To 
levy  upon  and  sell  the  courthouse  and  Jail 
would  be  to  allow  the  municipality  to  invade 
the  power  and  authority  of  the  county,  and 
seriously  interfere  with  its  governmental  op- 
erations and  the  administration  of  Justice. 
We  think  a  power  of  such  far-reaching  con- 
sequences is  not  to  be  inferred  from  a  general 
act;  but,  to  entitle  a  municipality  to  its  ex- 
ercise, it  would  have  to  be  clearly  granted 
by  the  Legislature,  if  it  could  be  granted  at 
all  by  it,  and  we  do  not  think  that  the  char- 
ter of  La  Grange,  giving  power  generally  to 
assess  abutting  property  for  local  street  im- 
provements, gives  it  the  power  to  collect  from 
the  county  any  part  of  the  costs  of  such  im- 
provements. 

2.  It  is  contended  by  counsel  for  the  plain- 
tiff in  error  that  the  act  of  1906  (Acts  1906, 
p.  119)  construed  in  connection  with  the  act 
creating  a  charter  for  the  city  of  La  Grange, 
gives  the  city  the  power  to  collect  such  as- 
sessment We  do  not  think  the  act  of  1906 
has  any  application  to  a  case  of  this  kind. 
This  act  gives  authority  to  the  Governor 
where  the  state  is  the  owner,  to  the  ordinary 
or  chairman  of  the  board  of  county  commis- 
sioners where  the  county  is  the  owner,  and 
to  the  mayor  where  the  municipality  is  the 
owner,  of  property  fronting  on  a  street  In  a 
municipality,  to  sign  an  application  for  such 
street  to  be  improved,  but  has  no  applica- 
tion except  •'whenever  the  abutting  own- 
ers of  any  street  or  sidewalk  in  this  state  pe- 
tition to  have  the  same  improved."  Under 
the  allegations  of  the 'petition  this  act  has  no 
application  to  the  case  in  hand. 

The  court  committed  no  error  in  sustaining 
the  general  demurrer ;  and  the  Judgment  dis- 
missing the  petition  is  affirmed.  All  the  Jus- 
tices concor. 


(182  Ga.  866) 

PErFDRSON  T.  LOTT  et  aL 
(Supreme  Gourt  of  Georgia.     April  14,  1909.) 

L  DBCIBIOlf  IN  FOBIOEB  ACTION. 

In  Wadley  Lumber  Co.  v.  Lott,  130  Ga. 
185,  60  S.  E.  836,  the  deed  made  by  Peterson  to 
Lott  in  1882,  upon  the  construction  of  which 
their  respective  rights  in  the  present  case  de- 
I>end,  was  construed.  It  was  there  held  that 
this  instrument  conveyed  the  fee  in  the  land 
therein  described  to  Lott,  subject,  however,  to 


the  right  of  Peterson  to  have  It  reconveyed  to 
him  when  Lott  died,  or  ofifered  the  land  for 
sale,  upon  bis  paying  the  original  purchase 
money  and  the  value  of  all  improvements  placed 
by  him  upon  the  land,  estimated  in  the  manner 
provided  for  in  the  dfeed,  and  that,  as  neither 
of  these  events  had  happened  when  the  Wadley 
Lumber  Oompany  cut  the  sawmill  timber  from 
the  land,  the  title  conveyed  by  Peterson  to 
Lott  was  then  as  completely  in  Lott  as  it  was 
on  the  date  of  the  execution  of  the  deed,  and 
he  therefore  had  the  right  to  recover  from  the 
lumber  company  for  the  cutting  of  such  timber, 
although  such  company  cut  the  timber  under  a 
conveyance  of  the  timber  which  it  received  from 
Peterson  in  January,  1904,  and  the  judgment  of 
the  trial  court  to  this  effect  was  affirmed. 
2.  Judgment  (§  405^)— Equitable  Rexjet— 

Gboundb. 

It  follows  that,  although  Lott,  since  he  re- 
covered this  judgment  against  the  lumber  com- 
pany, may  have  offered  the  land  for  sale,  and 
may  thereafter  have  refused  to  accept  from 
Peterson  the  amount  of  the  original  purchase 
money  for  the  land,  together  witn  the  value  of 
the  improvements  placed  by  Lott  thereon,  and 
to  thereupon  reconvey  the  land  to  Peterson,  the 
latter  is  not,  under  a  cross-petition  seelring  spe- 
cific performance,  but  making  no  case  for  equi- 
table set-off  against  an  insolvent,  filed  by  him 
in  a  suit  brought  against  him  by  the  former  to 
recover  damages  for  the  cutting  and  using  of 
the  timber  by  the  lumber  company,  entitled  to 
have  Lott:,  by  injunction,  prevented  from  col- 
lecting the  amount  of  his  judgment  against  such 
company,  although,  if  he  does  so,  Peterson  may 
he  liable  to  the  lumber  company  for  a  breach  of 
the  warranty  of  title  to  the  timber,  contained 
in  the  deed  which  he  made  to  that  company. 

[Ed.  Note.— Por  other  cases,  see  Judgment, 
Dec  Dig.  §  405.*] 

(Syllabus  by  the  Gourt) 

Error  from  8uperior  Court,  Coffee  County ; 
T.  A.  Parker,  Judge. 

Action  by  J.  S.  Lott  and  others  against  B. 
Peterson.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

O.  T.  Roan  and  F.  Willis  Dart,  for  plaintiff 
in  error.  J.  W.  Quincey,  B.  D.  Graham,  Levi 
0*Steen,  and  Lankford  &  Dickerson,  for  de- 
fendants in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(132  Ga.  477) 
FLSTTCHEB  t.  McMILLAN. 
(Supreme  Court  of  Georgia.     April  19,  1909.) 

1.  Ck>NTBACTS  (J  171*)— BWTIBE  OB  SEVERABLE. 

If  a  person  entered  into  a  written  agree- 
ment with  another  to  obtain  for  the  latter  a 
body  of  timber,  including  several  tracts,  to  be 
paia  for  in  an  entire  amount,  received  $1,000, 
and  agreed  to  repay  it  if  he  should  fail  to  pro- 
cure the  timber  from  the  owner  of  it,  this  was 
an  entire  contract,  and  was  not  performed  by 
procuring  only  a  portion  of  the  timber  described 
in  it  from  the  owner,  unless  there  was  a  waiver 
of  complete  performance  by  the  other  party, 
or  a  modification  of  it  by  the  parties  thereto. 

[Ed.   Note.— For  other  cases,  see  Contracts^ 
Cent  Dig.  §»  754,  757;   Dec.  Dig.  |  171.*] 

2.  Chabob  Not  Bbboneous. 

The  charge  of  the  court  was  In  substance 
in  accord  with  the  ruling  in  the  preceding  head- 
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note,  and  was  not  erroneous  for  any  reason  as- 
signed in  the  motion  for  a  new  trial. 
a.  Appeal  and  Bbbob  (}  216*)— Gboundb— 

Failubb  to  Ohabqe. 

In  the  absence  of  any  request  to  charge 
duly  made,  the  omission  to  charge  certain  prop- 
ositions of  law,  of  which  complaint  was  made 
in  the  motion  for  a  new  trial,  furnishes  no 
ground  for  a  reversal.  The  court  charged  in  re- 
gard to  the  theory  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  2ie.*] 
4.  Tbial  (S  25*)— Right  to  Open  and  Close. 
Where  the  plaintiff  alleged  that  he  had  paid 
to  the  defendant  a  stated  sum  of  money  under 
a  written  contract,  by  which  the  defendant 
agreed  to  return  the  money  upon  faiture  to 
procure  certain  timber  for  the  plaintiff,  and 
that  the  defendant  failed  to  procure  the  timber, 
but  refused  to  return  the  money,  and  where 
the  defendant  denied  all  the  substantial  allega- 
tions of  the  petition,  though  in  an  amendment 
he  impliedly  admitted  the  contract,  and  set  up 
certain  affirmatiye  grounds  of  defense,  but  did 
not  withdraw  the  general  denial,  or  make  ad- 
missions which  would  make  out  a  prima  facie 
case  for  the  plaintiff,  the  latter  was  entitled  to 
the  opening  and  conclusion  of  the  argument. 
Mitchem  y.  Allen  &  Barrow,  128  Ga.  407,  67 
8.  E.  721. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  44-75;    Dec.  Dig.  §  25.^1 

&  SnmciENCT  OF  Evidence. 

The  yerdict  was  authorized  by  the  evidence. 
(Syllabus  by  the  CJonrt) 

Error  from  Superior  Court,  Irwin  CJounty; 
U.  V.  Whipple,  Judge. 

Action  between  E.  G.  Fletcher  and  T.  A. 
McMillan.  From  the  Judgment,  Fletcher 
brings  error.    Affirmed. 

McDonald  &  Quincey,  for  plaintiff  in  er^ 
ror.  Graham  &  Graham,  for  defendant  in 
error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(131  Ga.  820) 

EAVES  y. 


FEARS  et  al. 


(Supreme  Ck>urt  of  Georgia.    Dec.  19, 190S.    Be- 
-  hearing  Denied  Jan.  21,  1909.) 

1.  Parent  and  Child  (§  2*)--Emancipation 
— "VoLUNTABT  Contract." 

CiT.  Code  1S95»  9  2502,  providing  that  pa- 
rental power  over  a  diild  is  lost  "bpr  voluntary 
contract  releasing  the  right  to  a  third  person/' 
does  not  relate  to  a  contract  of  a  parent  ap- 
prenticing his  child  to  a  third  person,  and  such 
"voluntary  contract'*  of  a  father  may  be  valid 
and  binding  on  the  father,  although  he  does 
not  therein  apprentice  his  child. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Dec.  Dig.  |  2.*] 

2.  Parent  and  Chii.d  (8  2*)  — Persons  in 
Loco  Pabxntis  — GbaNdpabbnts  — Gift  of 
Child. 

Where  a  father  makes  an  absolute  and 
unconditional  gift  of  his  child  to  its  grandpar- 
ents, who  accept  it  and  take  it  into  their  home 
as  one  of  the  family,  and  there  is  no  express 
agreement,  or  facts  and  circumstances  connected 
with  the  transaction  from  which  an  agreement 
could  be  implied,  that  any  one  other  than  such 
grandparents  is  to  receive  the  proceeds  of  the 


labor  of  such  child,  or  is  to  maintain  or  care 
for  it,  held: 

(a)  The  grandparents  stand  in  loco  parentis  to 
such  child,  and  are  entitled  co  the  proceeds  of 
its  labor,  and  are  bound  for  its  care,  mainte- 
nance and  support. 

(b)  Such  contract  is  not  without  considera- 
tion. 

(c)  Such  contract  is  sufficiently  definite  and 
clear  in  its  terms  to  be  valid  and  binding  on 
the  father. 

JIH.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  fi§  4-^2;  Dec.  Dig.  §  2.*] 
8.  No  Error. 

In  this  case  the  court  did  not  err  in  award- 
ing the  custody  of  the  child  to  the  defendants. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Clarke  Coun- 
ty ;   C.  H.  Brand,  Judge. 

Habeas  corpus  by  F.  B.  Eaves  against  J. 
P.  Fears  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

R.  R.  Arnold,  J.  L.  Maybon,  Cobb  &  Erwin, 
and  Slaton  &,  Phillips,  for  plaintiff  in  error. 
H.  S.  WeS^t,  and  Tye,  Peeples,  Bryan  &  Jor- 
dan, for  defendants  In  error. 

HOLDEN,  J.  The  plaintiff  sued  out  a 
writ  of  habeas  corpus  to  recover  the  posses- 
sion of  his  child  from  Its  maternal  grand- 
parents, and  to  the  order  of  the  court  award- 
ing the  custody  of  the  child  to  the  defend- 
ants the  plaintiff  excepted.  On  November  0, 
1902,  the  plaintiff  married  the  daughter  of 
the  defendants.  The  child  was  bom  on  Octo- 
ber 20,  1903,  and  the  mother  died  seven  days 
thereafter.  The  defendants  have  had  pos- 
session of  the  child  since  the  death  of  its 
mother.  There  was  evidence  offered  by  the 
defendants  that  the  father  gave  them  the 
child.  The  father  denied  that  he  had  ever 
made  any  contract  whereby  he  had  lost  his 
parental  control  over  the  child. 

1.  ClY.  Code  1895,  §  2502,  provides:  "Until 
majority,  the  child  remains  under  the  control 
of  the  father,  who  Is  entitled  to  his  services 
and  the  proceeds  of  his  labor.  This  parental 
power  is  lost — (1)  By  voluntary  contract  re- 
leasing the  right  to  a  third  person."  Counsel 
for  the  plaintiff  contends  that  the  meaning 
of  the  provision  that  the  parental  power 
is  lost  by  voluntary  contract  releasing  the 
right  to  a  third  person  relates  only  to  ap- 
prenticing the  child  by  the  father.  This  pro- 
vision was  in  the  Code  of  1863,  and  in  1865 
the  Legislature  passed  an  act  providing 
that  the  father  might  apprentice  his  child 
(Acts  1865-66,  p.  6),  which  is  now  embodied 
in  section  2604:  of  the  Civil  Code  of  1895. 
This  section  provides  as  follows;  "All  minors 
may,  by  whichever  parent  has  the  legal 
control  of  them,  be  bound  out  as  apprentices 
to  any  respectable  person  until  they  attain 
the  age  of  twenty-one  years,  or  for  a  shorter 
I)eriod."  Both  of  the  sections  above  referred 
to  were  placed  in  the  Codes  of  1868,  1873, 
and  1882,  as  well  as  the  Code  of  1895.  We 
do  not  think  that  the  words  •'voluntary  con- 
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tract**  In  section  2602,  mean  a  contract  of 
apprenticeship.  We  think  the  Legislature, 
in  passing  the  act  of  1865  giving  the  father 
the  right  to  apprentice  his  child,  intended 
to  legislate  upon  a  separate  and  distinct  mat- 
ter from  that  embraced  in  section  2602.  By 
the  passage  of  this  act  after  the  Code  of 
1863,  embracing  the  proyisions  of  section 
2502  of  the  present  Code,  and  by  retaining 
these  two  distinct  provisions  in  all  the  Codes 
since  its  passage,  it  was  evidently  the  inten- 
tion that  the  loss  of  parental  power,  as  pro- 
vided in  section  2502,  meant  something  other 
than  apprenticing.  This  section  has  been 
constmed  in  several  decisions  of  this  court, 
and  it  has  nowhere  been  held  that  a  contract 
releasing  the  parental  power  to  a  third  per- 
son, referred  to  in  that  section,  merely  re- 
lated to  the  apprenticing  of  a  child  by  its 
parents.  In  this  connection,  see  Looney  v. 
Martin,  123  Ga.  209,  61  S.  E.  304;  Carter  v. 
Brett,  116  Ga.  114,  42  S.  E.  348;  liamar  v. 
Harris,  117  Ga.  993,  44  S.  E.  866,  and  other 
authorities  cited  in  these  cases. 

We  agree  with  learned  counsel  for  plaintiff 
that  the  law  never  intended  that  a  child 
should  be  the  subject  of  bargain  and  sales, 
as  is  property.  It  was  never  contemplated 
that  all  of  the  laws  governing  a  contract  of 
bargain  and  sale  of  property  should  apply 
to  a  contract  whereby  a  father  released  con- 
trol of  his  child.  The  law  presumes  all  men 
honest  in  their  dealings,  and  likewise  pre- 
sumes that  a  parent,  in  disposing  of  his 
diild,  would  be  actuated  by  motives  that  are 
proper,  and  that  his  chief  concern  would  be 
the  welfare  of  his  child.  It  would  be  an 
inhuman,  and,  indeed,  a  monstrous  act,  for 
a  father  to  dispose  of  his  child  as  he  would 
a  piece  of  property,  solely  to  relieve  himself 
of  his  cliild's  care  and  support,  or  for  any 
pecuniary  considerations.  The  law,  in  pro- 
viding that  he  could  lose  his  parental  power 
by  a  voluntary  contract,  never  contemplated 
that  the  father  would  dispose  of  his  child 
solely  for  the  purposes  above  stated,  nor 
would  it  look  with  favor  on  any  such  con- 
tract. The  state  is  vitally  interested  in  the 
existence,  and  the  proper  moral,  intellectual, 
and  physical  training  of  its  children,  who 
are  to  become  its  men  and  women;  and  in 
looking  to  the  welfare  and  well-being  of  the 
child  itself,  when  it  provided  that  the  father 
could  release  his  parental  power  over  his 
child  to  another,  it  presumed  that  the  par- 
ent would,  in  making  such  contracts,  always 
have  in  mind  the  interests  of  his  child.  We 
do  not  think  that  the  Legislature,  in  the 
two  sections  above  quoted,  meant  to  provide 
that  the  parental  power  could  be  lost  only 
by  a  contract  of  apprenticeship.  Under  sec- 
tion 2604  the  parent  can  apprentice  his  child, 
and  under  section  2502  he  can  lose  his  par- 
ental power  by  contract  which  does  not  in- 
volve all  the  incidents  of  the  contract  of  ap- 
prenticeship, though,  as  above  stated,  it  did 
not  contemplate  a  contract  with  all  the  in- 


cidents of  a  bargain  and  sale  of  property. 
Moreover,  the  law  provides  that  in  the  trial 
of  habeas  corpus  cases  the  court  shaU  have 
the  power  to  give  custody  of  the  child  to  a 
third  person.  The  law  would  not  permit  a 
person  to  whom  a  parent  has  released  hia 
parental  control  over  a  child  to  have  its  cus- 
tody, if  such  person  was  unfit  One  of  the 
main  concerns  of  the  court  in  awarding  the 
custody  of  the  child  is  the  welfare  of  the 
child  itself,  and  no  parent  could  make  such 
an  absolute  disposition  of  his  child  that  the 
court  could  in  no  event  disregard  the  con- 
tract of  the  parent 

2.  Counsel  for  the  plaintiff  contends  that 
if  any  contract  was  made  by  the  plaintiff  re- 
leasing his  parental  control  over  his  child,, 
it  was  without  consideration,  and  its  terms 
were  not  definite  and  certain.  The  evidence 
of  Mrs.  Fears  was  to  the  effect  that  on  the 
day  of  the  death  of  the  mother  of  the  child 
the  plaintiff  gave  the  child  to  her,  and  she 
agreed  to  take  it  and  try  to  raise  it,  and 
did  then  take  it  Nothing  was  said  as  to  the 
time  during  which  she  was  to  have  the  child. 
She  took  the  child,  and  a  few  weeks  there- 
after the  father  told  her  that  he  had  given 
her  the  child  for  her  life.  There  w^e  sev- 
eral other  witnesses,  who  testified  that  there- 
after the  father  made  the  statement  to  them 
that  he  had  given  the  child  to  Mrs.  Fears. 
There  is  testimony  by  Mr.  Fears,  one  of  the 
defendants,  relating  to  a  conversation  had 
with  the  plaintiff,  several  weeks  after  the- 
death  of  the  mother,  wherein  the  plaintiff 
used  the  expression,  "I  have  given  you  my 
baby,  and  I  am  surprised  to  think  you  all 
think  I  am  such  a  boy,  to  think  I  would  come 
in  and  take  the  baby  away  from  you."  In 
answer  to  an  inquiry  by  the  court  as  to  what 
length  of  time  the  child  was  given  him  by  the 
plaintiff,  Mr.  Fears  answered,  "Unlimited, 
unreservedly,"  and  he  further  testified  con- 
cerning this  conversation:  "I  said  my  wife 
and  I  would  rather  have  a  contract  •  •  • 
I  said  the  baby  is  a  tie  that  you  have  given 
us,  and  binds  you  to  our  hearts  as  anjr  child 
we  have  got"  This  witness  further  testified 
that  during  the  conversation  the  plaintiff 
said:  "Unreservedly,  it  is  yours;  don't  you 
and  your  wife  worry  no  more  about  thla 
child."  Mr.  Fears  further  testified:  "After 
Eaves  told  me  the  baby  was  ours,  I  and  my 
wife  talked  the  matter  over.  My  daughter 
was  keeping  a  boarding  house.  We  decided 
it  was  no  place  to  raise  a  child  in  a  boarding 
house.  I  then  went  and  had  a  home  built 
beyond  that  for  the  purpose  of  raising  this 
little  child,  where  it  could  be  properly  treated 
and  properly  trained,  without  having  board- 
ers around  it" 

Both  defendants  filed  an  answer  wherein 
they  claimed  that  the  father  had  made  a 
contract  whereby  he  released  his  control  and 
rights  '*to  these  defendants."  It  does  not 
appear  from  any  of  the  testimony  in  the  case 
that  anything  was  ever  agreed  upon  between 
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tbe  partlet  as  to  who  ahoiild  hare  the  pro- 
ceeds of  tlie  labor  of  the  child,  or  who  should 
maintain  and  support  it;  bnt  an  absolute, 
definite,  and  unconditional  gift  of  a  child  to 
another,  who  takes  it  with  the  statement 
that  he  woold  try  to  raise  it,  would  put  sudh 
other  perison  In  looo  parentis  to  the  ^lild, 
with  all  the  duties  and  rights  of  a  parent 
We  do  not  mean  to  say  that  If  the  facts  and 
dreomstances  connected  with  the  contract 
were  such  as  to  leare  it  in  serious  doubt  as  to 
who  was  to  receive  the  proceeds  of  the  labor 
of  the  child,  or  provide  for  its  maintenance 
and  support,  the  contract  would  be  suffi- 
ciently definite  and  clear  in  Its  terms.  But 
wh«re  there  are  no  facts  or  circumstances 
from  which  it  might  be  inferred  that  the 
parent,  or  any  one  other  than  the  person  ac- 
cepting the  child  as  a  gift,  is  to  receive  such 
proceeds  or  provide  such  maintenance,  the 
person  receiving  from  the  parent  the  child  as 
a  gift  would  have  all  of  the  rights,  and  would 
have  imposed  on  him  all  of  the  duties  of  a 
parent. 

In  the  case  of  Williams  v.  Hutchinson,  8 
N.  Y.  312,  63  Am.  Dea  301,  it  was  ruled: 
'Persons  landing  in  loco  parentis  are  en- 
titled to  the  rights  and  subject  to  the  liabil- 
ities of  an  actual  parent,  though  not  legally 
compelled  to  assume  that  relation."  In  21 
Am.  &  Bng.  Ena  Law,  1050,  the  doctrine  is 
laid  down  that  "persons  standing  in  loco  pa- 
rentis to  minor  children  are  also  bound  to 
support  them."  In  the  case  of  Thorp  v.  Bate- 
man,  37  Mich.  68,  26  Am.  Rep.  497,  498,  the 
court  says:  "The  case  made  by  Bateman 
was  substantially  this:  That  his  wife  was 
the  grandmother  of  Thorp's  daughter,  and 
the  latter  was  taken  into  Bateman's  family 
when  she  was  a  very  young  child,  where  she 
remained  and  was  supported  by  Bateman  for 
several  years  under  an  agreement  that  she 
should  live  there  until  she  became  of  legal 
age ;  that,  Mrs.  Bateman  having  died.  Thorp 
came  and  took  his  daughter  away  against  the 
will  of  Bateman,  and  without  making  any 
compensation,  thereby  depriving  the  latter  of 
the  benefit  he  might  have  derived  from  the 
labor  of  the  daughter  afterwards.  The  ac- 
tion was  grounded  on  an  implied  assumpsit, 
and  the  plaintiff  in  the  court  below  was  al- 
lowed to  recover.  It  can  hardly  be  pretended 
that  In  the  absence  of  an  express  arrange- 
ment Thorp  would  have  been  liable  to  pay 
for  his  daughter's  board  and  support  The 
presumption  always  is,  when  a  child  is  thus 
taken  Into  a  famUy,  that  neither  support  nor 
services  are  expected  to  be  compensated,  ex- 
oq>t  as  the  one  compensates  the  other;  in 
other  woi^  that  the  child  comes  in  as  a 
member  of  the  family,  and  for  the  time  being 
occupies  substantially  the  same  position  as 
would  a  member  of  the  family  by  natura" 
In  29  Oyc  1671,  it  is  stated:  "A  person 
standing  in  loco  parentis  is  bound  for  the 
maintenance,  care,  and  education  of  the  child, 
and  liable  for  necessaries  furnished  to  it,  and 
he  cannot  be  allowed  to  assert  a  claim  for 


the  support  <tf  the  diild  to  whom  hi"  stands  In 
such  relation.  In  the  absence  of  an  express 
or  implied  understanding,  that  he  is  to  be 
compensated  therefor." 

In  this  case  there  was  no  express  or  im- 
plied understanding  that  the  defendants  were 
to  be  compensated  for  the  care  and  suiq[>ort 
of  the  child  of  the  plaintilf  ,  or  that  they  were 
not  entitled  to  the  proceeds  of  its  labor. 
The  law  imposes  on  the  father  the  duty  of 
maintaining  and  supporting  hii  child;  and, 
while  he  may  release  his  parental  control 
and  contract  for  this  support  and  mainte- 
nance to  be  furnished  by  others,  we  do  not 
mean  to  hold  that  he  could  relieve  himself 
of  this  legal  obligation,  were  the  support  not 
properly  furnished  by  the  person  with  whom 
he  contracted.  In  21  Am.  &  Eng.  Enc.  Law, 
1050,  this  text  is  employed^  "A  husband  is 
not  bound  in  law  to  provide  for  a  child  of 
his  wife  by  a  former  husband ;  but  if  he  re- 
ceives such  child  into  his  home,  and  holds 
him  out  to  the  world  as  a  member  of  his 
family,  he  stands  to  him  in  loco  parentis,  and 
incurs  the  same  liability  for  his  support  as  in 
the  case  of  his  children.  In  such  case  there 
is  no  implied  contract  on  the  part  of  the  child 
to  pay  for  its  support,  and  the  stepfather 
cannot,  as  against  the  child,  charge  or  re- 
cover compensation  therefor."  In  the  case 
of  Bentley  v.  Terry,  69  Ga.  555,  27  Am.  Rep. 
399,  it  was  held  that  a  contract,  though  made 
with  the  wife  by  the  child's  father,  will  be 
enforced,  If  acquiesced  in  by  the  husband. 
On  page  667  of  59  Ga.  (27  Am.  Rep.  899)  the 
court  says:  "Nor  do  we  think  that  she 
could  not  make  such  a  contract  under  the 
circumstances  of  this  case.  Her  husband  ac- 
quiesces in  it  He  Joins  her  In  defense  of 
this  suit  He  received  the  child  at  his  house, 
and  supports  his  wife  throughout  in  the 
transaction.  The  contract  is  binding  both 
upon  the  wife  and  himself.  Besides,  this  is 
a  sort  of  matter  that  the  wife  will  always 
manage,  and  the  husband  must  object  in  time 
if  he  does  not  wish  to  be  bound  by  her  acts. 
In  the  case  of  Janes  v.  Cleghom,  64  Ga.  10, 
the  contract  there  enforced  was  with  a  mar- 
ried woman.  But  it  is  dear,  in  this  case, 
that  the  husband  has  ratified  all  that  his 
wife  did."  We  think  the  court  was  author- 
ized, under  all  the  evidence  in  the  present 
case,  to  find  that  the  plaintiff  had  made  a 
contract,  suflSciently  definite  and  dear  in  its 
terms,  releasing  his  parental  control  over  his 
child  to  the  defendants,  and  that  there  was  a 
Buffldent  consideration  to  support  the  same. 

8.  The  evidence  shows  that  the  plaintiff 
and  the  defendants  are  all  able  to  maintain 
and  rear  the  child,  and  there  was  no  question 
made  In  the  evidence  as  to  the  fitness  of  the 
father,  or  the  grandparents,  to  raise  her. 
She  has  been  with  the  grandparents  since 
she  was  a  few  days  old,  and  has  known  no 
other  home.  They  were  boarding  when  they 
received  her;  but,  thinking  it  would  be  bet- 
ter for  the  child  to  raise  her  in  a  home  of 
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their  owiu  rather  than  In  a  boarding  house, 
they  ceased  boarding  and  built  a  home,  to 
which  they  moved*  The  evidence  shows  them 
to  be  greatly  attached  to  the  child,  that  they 
treat  her  with  loving  kindness,  and  evince 
for  her  the  deep  affection  which  grandpar- 
ents osnally  feel  for  their  grandchildren. 
There  were  no  errors  committed  on  the  trial 
of  which  complaint  is  made  which  require 
the  grant  of  a  new  trial. 

Judgment  affirmed.    All  the  Justices  con- 
ear. 


(182  Oa.  867) 

SCOTT  V.  STATE. 
(Supreme  €k>art  of  Georgia.     April  14,  1909.) 

1.  Homicide  (8  286*)— Intent— Instructions. 

Under  the  evidence  disclosed  in  the  record, 
a  charge  of  the  court  that  "if  you  should  find 
in  this  case  that  the  defendant  used  a  weapon, 
a  shotgun,  and  that  was  a  weapon  in  its  nature 
likely  to  produce  death,  and  that  he,  in  shoot- 
ing that  gun,  shot  and  killed  the  party  alleged 
in  the  bill  of  indictment,  intending  to  shoot  her, 
that  if  there  were  no  circumstances  which  would 
justify  or  mitigate  the  shooting,  he  would  none 
the  less  be  guilty  of  murder,  although  at  the 
time  he  so  shot  he  might  not  have  intended  to 
take  the  life  of  the  party  whom  he  shot."  was 
not  open  to  the  criticism  that  it  was  injurious 
to  the  defendant.  In  "that  it  relieved  the  state 
from  the  legal  duty  upon  it  to  show  a  specific 
intention  to  kill  at  the  moment  the  fatal  shot 
was  fired,  and  left  the  jury  to  infer  from  the 
court's  charge  that  the  defendant  would  be  guil- 
ty of  murder  if  he  shot  his  wife  without  an  in- 
tention to  kill  her,  and  that  the  shooting  was 
not  accidental.'' 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  586;   Dec.  Dig.  S  286.*] 

2.  Criminal  Law  (§  922*)  —  New  Tbiai.  — 
Gbounos— Failube  to  Instbuct. 

In  the  absence  of  a  timely  written  request, 
failure  to  give  instructions  upon  the  subject 
of  impeachment  of  witnesses  is  not  cause  for 
the  reversal  of  a  judgment  refusing  a  new  trial. 
[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2216;  Dec.  Dig.  S  922.*] 

8.  Cbiminal  Law  (S  956*)— New  Tbiai/— Dis- 
qualification OF  JuBOB— Motion— Affida- 
vits—Sitfpiciency. 

Where  a  defendant,  after  conviction,  seeks 
a  new  trial  on  the  ground  of  partiality  of  one 
of  the  jurors,  shown  by  certain  declarations  of 
the  juror  made  before  his  acceptance,  it  is  in- 
cumbent on  the  defendant,  on  the  hearing  of 
the  motion  for  new  trial,  to  prove  afSrmatively 
that  neither  he  nor  his  counsel  had  knowledge 
of  the  alleged  disqualification  of  the  juror  be- 
fore the  rendition  of  the  verdict. 

Testimony  of  the  witness  by  whom  the  alleged 
disqualification  was  sought  to  be  proved,  merely 
to  the  effect  that,  after  hearing  the  juror  make 
the  disqualifying  declarations,  he,  the  witness, 
had  not  communicated  them  either  to  defendant 
or  his  counsel  before  the  rendition  of  the  ver- 
dict, was  not  sufficient  to  show  want  of  such 
knowledge  by  defendant  or  his  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  2385,  2386;  Dec.  Dig.  S 
956.*] 

4.  Assignment  of  Ebbob  Abandoned. 

In  the  brief  of  counsel  for  plaintiff  in  er- 
ror before  this  court  the  ground  of  the  motion 
for  new  trial  which  related  to  newly  discover- 


ed evidence  was  expressly  abandoned.    The  evi- 
dence was  sufficient  to  support  the  verdict 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chattooga 
County;  Moses  Wright,  Judge. 

Luke  Scott  was  convicted  of  murder,  and 
he  brings  error.    Affirmed. 

F.  W.  Copeland  and  C  D.  Rivers,  for  plain- 
tiff in  error.  W.  H.  Ennis,  Sol.  Gen.,  and 
Jno.  a  Hart,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  The  defendant  was  con- 
victed of  murder,  with  recommendation  that 
he  be  punished  by  imprisonment  in  the  peni- 
tentiary for  life.  He  moved  for  a  new  trials 
which  being  refused,  exception  was  talsen 
by  writ  of  error  to  this  court  The  evidence 
disclosed  that  the  deceased  was  the  wife  of 
the  defendant,  and  that  the  cause  of  her 
death  was  a  wound  inflicted  by  the  defendant 
by  discharging  a  gun  loaded  with  small  shot, 
which  tools  effect  in  the  calf  of  her  leg.  The 
theory  of  the  defense  was  accident 

1.  One  of  the  grounds  of  the  motion  for 
new  trial  complained  that  the  court  erred 
in  charging:  "If  you  should  find  in  this 
case  that  the  defendant  used  a  weapon,  a 
shotgun,  and  that  was  a  weapon  in  its  nature 
lilsely  to  produce  death,  and  that  he,  in  shoot- 
ing that  gun,  shot  and  killed  the  party  al- 
leged in  the  bill  of  indictment  intending  to 
shoot  her,  that  if  there  were  no  circum- 
stances which  would  Justify  or  mitigate  the 
shooting,  he  would  none  the  less  be  guilty  of 
murder,  although  at  the  time  he  shot  he 
might  not  have  intended  to  take  the  life  of 
the  party  whom  he  shot"  The  criticism 
made  upon  the  charge  was  '^that  it  relieved 
the  state  from  the  legal  duty  upon  it  to  show 
a  specific  intention  to  kill  at  the  moment  the 
fatal  shot  was  fired,  and  left  the  Jury  to  in- 
fer from  the  court's  charge  tliat  the  defend- 
ant would  be  guilty  of  murder  if  he  shot 
his  wife  without  an  intention  to  kill  her,  and 
that  the  shooting  was  not  accidental."  Inas- 
much as  death  actually  ensued  as  a  re- 
sult of  the  gunshot  the  charge  of  the  court 
was  sustained  by  the  rulings  reported  in  the 
cases  stated  below,  and  was  not  sufficient 
cause  for  the  grant  of  a  new  trial.  Stovall 
T.  State,  106  Ga.  443,  447,  32  S.  E.  586; 
Freeman  v.  State,  70  Qa.  736,  739;  Collier  v. 
State,  39  Ga.  31,  99  Am.  Dec.  449;  HiU  v. 
State,  41  Ga.  485;  Chelsey  v.  State,  121  Ga. 
340,  344,  49  S.  B.  258;  Napper  v.  State,  123 
Ga.  673,  51  S.  E.  592. 

2.  Another  ground  of  the  motion  for  a  new 
trial  was:  "Movant  further  contends  that 
evidence  was  introduced  by  defendant  to  im- 
peach the  witness  Lee  Shropshire,  who  testi- 
fied for  the  state,  and  without  whose  testi- 
mony, as  defendant  contends,  there  could 
have  been  no  conviction,  and  the  court  failed 
to  refer  to  said  Impeaching  testimony  in  its 
charge,  on  which  account  movant  contends  he 
was  deprived  of  a  legal  trial."    This  ground 
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of  the  motloii  foils  to  set  fofrth  or  otherwise 
specify  the  Impeaching  testimony  relied  on; 
but*  aside  from  this,  a  Judgment  refusing  a 
new  trial  on  a  ground  complaining  of  a  fail- 
ure to  charge  the  law  with  regard  to  Im- 
peachment of  witnesses,  where  no  timely 
written  request  was  made  for  such  charge, 
will  not  be  reversed.  Caesar  t.  State,  127 
Oa.  710,  57  S.  R  66. 

8.  Another  ground  of  the  motion  for 
new  trial  was  as  follows:  ^'Movant  further 
amends,  and  says  a  new  trial  should  be 
granted  on  account  of  the  partiality  of  one 
of  the  twelve  jurors  that  found  defendant 
guilty,  and  because  of  his  prejudice  against 
defendant  when  he  qualified  as  a  Juror  In 
said  case,  as  shown  In  the  affidavit  of  D.  W. 
Ledford,  hereto  attached  as  a  part  of  this 
amendment"  The  affidavit  referred  to  was 
as  follows:  "Affiant  Is  a  bailiff  In  said  court, 
and  in  such  capacity  has  been  In  attendance 
upon  said  court  and  Its  trial  Juries  at  the 
present  September  term,  1908 ;  that  he  knows 
(X  F.  Hense,  who  was  one  of  the  Jurors  who 
tried  defendant  and  returned  a  verdict  of 
guUty  against  him  at  said  term ;  and  affiant 
says  that  he  heard  said  above-named  Juror 
say,  prior  to  being  sworn  and  accepted  as 
a  Juror  In  the  above-stated  cause,  and  while 
serving  as  a  Juror  In  another  case.  Affiant 
says  that  he  never  communicated  these  facts 
to  defendant,  or  to  either  of  his  counsel,  un- 
til after  the  conviction  of  defendant;  that 
he  heard  G.  F.  Hense  say  that  he  did  not 
care  if  he  did  get  on  the  Jury  to  try  liuke 
Scott,  that  it  would  not  take  long  to  hang 
him ;  that  said  Luke  Scott  ought  to  be  mob- 
bed, and  that  said  G.  F.  Hense  was  then 
talking  of  the  above-stat^  cause.**  There 
was  no  affidavit  from  the  defendant  or  his 
counsel  to  the  effect  that  they  did  not  know 
of  the  alleged  disqualification  of  the  Juror. 
In  this  respect  the  motion  was  defective. 

If  the  defendant  or  his  counsel  knew  of 
the  incompetency  of  the  Juror  before  verdict, 
they  should  have  complained  then,  without 
waiting  to  take  the  chance  of  any  benefit  that 
might  fiow  from  a  favorable  verdict,  and,  as 
the  presumptions  are  all  in  favor  of  the  le- 
gality of  the  verdict,  the  burden  of  proof  rent- 
ed upon  the  defendant  to  show  that  neither 
he  nor  his  counsel  knew  of  the  disqualifica- 
tion before  verdict  There  was  no  attempt 
made  to  prove  these  negatives,  except  by 
the  affidavit  of  the  witness  offered  to  impeach 
the  con4>etency  of  the  Juror.  He  merely  said 
that  "he  never  communicated  these  facts  to 
defendant,  or  to  either  of  his  counsel,  until 
after  the  conviction  of  defendant"  That  is 
insufficient  because  others  may  have  heard 
the  remarks  made  by  the  Juror,  and  may 
have  communicated  them  to  the  defendant  or 
his  counsel,  or  the  witness  may  have  told 
others  what  he  had  heard  the  Juror  say,  and 
they  may  have  Informed  the  defendant  or 
his  counsel.    The  requisite  proof  on  questions 


of  this  kind  is  usually  made  by  affidavits  of 
the  defendant  and  his  counsel,  In  which  they 
expressly  deny  having  had  knowledge  of  the 
existence  of  the  Incompetency  of  the  Juror 
at  any  time  before  the  verdict  This  was 
done  in  Glover  v.  State,  128  Ga.  1,  57  S.  B. 
101,  and  Moncrlef  v.  State,  59  Ga.  470»  and 
other  cases  where  Judgments  refusing  mo- 
tions for  new  trials  have  been  reversed. 

4.  The  statement  made  in  the  fourth  head- 
note  needs  no  further  reference. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


032  Qa.  478) 
MANRT  et  al.  v.  TWITTT. 
(Supreme  Gourt  of  Georgia.     April  19,  1909.) 

1.  JuDOKBNT  H  143*)—DErAUL'P— Opening— 
TiMiE  FOB  Application. 

Where  an  application  by  petition  to  open 
an  entry  of  default  was  made  at  the  trial  term 
of  the  superior  court,  in  which  it  was  alleged 
that,  when  the  appearance  term  convened,  the 
petitioner  was  not  physically  able  to  attend 
conrt,  that  he  had  employed  attorneys  and  given 
them  full  information  in  regard  to  his  defense 
and  instructed  them  to  file  an  answer,  which 
he  thought  they  would  do,  that  his  attorneys, 
not  findmg  him  at  court,  did  not  file  any  de- 
fense, but  where  it  failed  to  show  any  reason 
why  the  defendant's  presence  was  necessary  to 
the  filing  of  the  answer,  or  that  he  was  sick 
and  unable  to  be  present  at  or  before  the  time 
during  the  continuance  of  the  term  when  the 
docket  was  called  and  the  default  entered,  or 
that  he  had  taken  any  steps  for  about  eight 
months  after  the  commencement  of  the  return 
term,  alleging  that  he  then  discovered  the  en- 
try of  default  and  moved  to  open  it,  the  peti- 
tion was  demurrable. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  281 ;    Dec.  Dig.  §  143.*] 

2.  Judgment  (I  143*)— Default-Gpening. 

If  the  evidence  placed  before  the  court  be 
considered,  it  showed  affirmatively  that  the  de- 
fault was  not  entered  for  about  three  months 
after  the  return  term  of  the  court  convened, 
and  no  excuse  for  the  delay  in  filing  the  defense 
during  that  time  appeared. 

[£>d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  270;   Dec.  Dig.  §  143.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Mitchell  Coun- 
ty ;  J.  H.  Scalfe,  Judge  pro  hac. 

Petition  by  W.  H.  Manry  and  another  to 
open  a  default  Judgment  taken  against  them 
by  W.  C.  Twltty.  The  petition  was  denied, 
and  petitioners  bring  error.    Affirmed. 

Gn  July  23,  1908,  W.  H.  Manry  and  his 
wife  presented  to  the  judge  presiding  In  the 
superior  court  of  Mitchell  county,  then  In 
session  during  an  adjourned  term,  a  petition, 
alleging  in  brief  as  follows:  They  reside  In 
said  county.  On  October  1, 1907,  W.  C.  Twlt- 
ty filed  In  the  office  of  the  clerk  of  the  su- 
perior court  an  action  against  the  present  pe- 
titioners to  recover  certain  land.  The  case 
was  returnable  to  the  October  term,  1907,  of 
the  court,  and  service  was  perfected  on  the 
defendants.    W.  H.  Manry,  representing  him- 


•For  other  CMet  see  same  topie  and  section  NUMBER  in  Deo.  it  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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self  and  wtfe^  went  to  the  oonnty  seat  and 
employed  a  firm  of  attorneys  to  represent 
them  in  the  case.  He  delivered  to  the  attor- 
neys the  copies  of  the  plaintiff's  petition 
which  had  been  served  on  the  defendants,  to* 
gether  with  their  titles  to  the  land  in  ques- 
tion, made  to  the  attorneys  a  full  and  com- 
plete statement  of  the  status  of  the  case,  and 
directed  them  to  file  the  defense  to  the  suit 
at  the  October  term;  but  at  that  term  W. 
H.  Manry  was  sick  and  unable  to  attend 
court,  and  his  attorneys,  not  finding  him 
there,  did  not  file  a  defense  to  the  action. 
"When  the  October  term,  1907,  of  said  court 
convened,  which  was  the  return  term  of  said 
case,  petitioner  W.  H.  Manry  was  not  phys- 
ically able  to  attend  said  court,  but  thought 
that  said  attorneys  whom  they  had  employed 
to  file  their  defense  would  attend  to  the 
same."  He  would  have  been  present  at  that 
term  of  the  court,  had  he  not  been  sick.  The 
defendants  did  not  know  that  the  case  was 
in  default  until  the  term  when  the  petition 
was  filed  (April  adjourned  term,  1908).  They 
came  to  court  prepared  to  go  into  the  trial, 
and  upon  inquiry  as  to  the  status  of  the  case 
they  learned  that  it  had  been  marked  in  de- 
fault at  the  October  term,  1907.  They  have 
a  legal,  meritorious  defense  to  the  suit;  the 
husband  holding  bond  for  title  to  the  land 
and  the  right  of  possession  thereto,  having 
purchased  it  in  1906  and  having  from  that 
date  been  in  peaceable  possession  thereof. 
The  wife  is  not  interested  in  the  land.  There 
is  in  fact  but  about  two-fifths  of  an  acre  in- 
volved in  the  litigation,  but  upon  it  the  hus- 
band, since  its  purchase,  has  erected  improve- 
ments of  the  value  of  $200  or  more,  and  these 
were  made  before  the  action  to  recover  the 
land  was  begun.  In  a  dlspnte  as  to  the  cor- 
rectness of  the  land  line,  processioners,  with 
the  county  surveyor,  after  having  giv^i  to 
Twttty  and  other  parties  interested  due  and 
legal  notice,  surveyed  the  line  of  the  tract, 
and  their  finding  was  in  favor  of  Manry. 
They  tendered  the  costs,  announced  that  they 
were  ready  to  proceed  to  trial,  and  prayed 
that  the  Judgment  of  default  be  opened. 

Twltty  demurred  to  the  petition  because  it 
set  forth  no  legal  reason  for  opening  the  de- 
fault, and  because  no  legal  or  meritorious 
defense  was  filed  with  the  motion  or  set  out 
therein.  Thereupon  the  petitioners  tendered 
an  answer  to  the  original  suit,  which  admit- 
ted possession  in  Manry,  denied  that  the 
plaintiff  had  title  or  that  the  defendants  had 
received  mesne  profits  of  the  value  alleged  by 
the  plaintiff,  admitted  that  they  refused  to 
deliver  possession  to  the  plaintiff,  and  al- 
leged that  Manry  claimed  title  to  the  land 
under  bond  for  title  from  H.  H.  Merritt, 
made  March  1,  1908.  On  the  hearing  of  the 
motion  the  respondent  directed  the  attention 
of  the  Judge  to  the  records  of  the  court  in 
whidh  the  suit  was  pending,  and  tendered 
them  as  evidence.  The  court  admitted  them 
over  objection.  They  showed  that  at  the 
October  term,  1907,  the  court  remained  in 


session  from  the  2l8t  to  the  25th  of  October, 
and  was  adjourned  until  January  20,  1908, 
and  remained  in  session  from  that  date  until 
January  28th,  when  the  October  term  was 
finally  adjourned.  The  docket  showed  that 
the  entry  of  Judgment  by  default  had  been 
made  at  the  October  term,  1907.  It  was  ad- 
mitted that  the  case  had  been  called  in  open 
court  but  once  since  it  was  filed — that  Is, 
when  the  entry  of  Judgment  by  default  was 
entered — and  also  that  the  record  did  not 
show  that  the  entry  of  Judgment  by  d^ault 
had  been  made  on  the  last  day  of  the  court, 
or  on  any  other  day  previously  fixed  by  or- 
der of  the  court  for  the  calling  of  the  appear- 
ance docket  After  considerlug  the  motion 
to  open  the  default,  the  records  of  the  court, 
and  the  defense  tendered  by  the  movants,  the 
Judge  entered  the  following  order:  "Upon 
hearing  this  demurrer,  the  same  is  hereby 
sustained,  and  the  motion  to  open  the  default 
Judgment  is  hereby  refused  and  denied." 
The  plaintiff  in  the  original  suit  was  then 
allowed  by  the  court  to  take  a  verdict  by 
default,  without  the  introduction  of  evidoice, 
and  the  movants  excepted. 

B.  E.  Cox,  for  plaintiffs  in  error.  Pope  & 
Bennet,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  It  is  not  altogether  clear  whether  the 
presiding  Judge  intended  his  order  to  operate 
as  a  dismissal  on  demurrer  of  the  motion  to 
open  the  default,  or  as  a  refusal  of  the  mo- 
tion upon  the  facts  presented  both  by  the 
pleadings  and  evidence.  The  order  stated 
that  the  demurrer  was  sustained,  but  also 
added  that  the  motion  to  open  the  default 
was  refused  and  denied.  But,  in  whichever 
light  it  is  regarded,  it  must  be  affirmed,  be- 
cause neither  on  the  face  of  the  application, 
nor  with  the  addition  of  the  facts  disclosed 
by  the  evidence,  was  the  movant  ^ititled  to 
have  the  default  opened.  If  the  records  of 
the  court  be  considered  in  connection  with 
the  motion,  it  appears  that  the  suit  was 
brought  to  the  October  term.  1907,  of  the 
court  of  the  county  In  which  the  defendants 
resided,  as  well  as  where  the  land  lay ;  that 
the  term  of  the  court  met  on  October  21st, 
and  continued  for  five  days,  when  it  was  ad- 
journed until  the  20th  of  January  following, 
and  remained  in  session  until  January  28th ; 
and  that  the  Judgment  of  default  was  not  en- 
tered until  during  the  adjourned  term.  There 
is  no  evidence  that  during  all  that  time  Manry 
was  sick  or  unable  to  attend  court;  nor  is 
there  anything  to  show  why  the  defense  could 
not  have  been  filed  during  this  period  of 
about  three  months  after  the  commencement 
of  the  return  term ;  nor  is  any  reason  shown 
why  his  being  sick,  so  that  he  could  not  at- 
tend court,  rendered  it  impossible  or  even 
difficult  for  him  or  his  attorneys  to  file  a  de- 
fense. 

If  the  evidence  be  not  considered,  but  only 
the  written  motion  to  open  the  default,  it  fail- 
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cd  to  state  a  caie  which  would  entitle  the 
morant  to  hare  the  application  granted.  On 
the  face  of  the  petition  or  motion  It  was  al- 
leged that  the  defendants  In  the  snlt  to  recov- 
er the  land  were  duly  aerred,  and  knew  that 
the  October  term,  1007,  was  the  retom  term 
at  which  they  must  plead;  that  Manry,  on 
behalf  of  himself  and  wife,  employed  a  firm 
of  attorneys,  delivered  to  them  the  copies  of 
the  petition  and  process  which  had  been  serv- 
ed on  the  defendants,  together  with  their  ti- 
tle to  the  land,  made  to  the  attorneys  a  fall 
statement  of  the  status,  and  directed  them  to 
file  a  defense  at  the  return  term.  The  only 
excuse  for  the  failure  to  plead  was  that  at 
the  October  term  "defendant  W.  H.  Manry 
was  sick  and  unable  to  attend  court,  and  his 
attorneys,  not  finding  him  here,  did  not  file  a 
defense  to  said  case."  Immediately  after  this 
statement  followed  the  allegation  that  'Vhen 
the  October  term,  1907,  of  said  court  con- 
vened, whliSh  was  the  return  term  of  said  case, 
petitioner  W.  H.  Manry  was  not  physically 
able  to  attend  said  court,  but  thought  that 
said  attorneys  whom  they  had  employed  to 
file  their  defense  would  attend  to  the  same. 
Defendant  W.  EL  Manry  would  have  been 
present  at  this  term  of  the  court,  had  he  not 
been  sick."  The  petition  does  not  allege  that 
Manry  was  sick  at  the  time  when  the  default 
was  entered,  and  it  falls  to  allege  when  such 
entry  was  made.  The  evidence  which  the 
Judge  admitted  may  furnish  the  reason  for 
this  omission ;  but  on  the  face  of  the  motion 
the  entire  fitUure  to  state  the  character  of 
this  malady,  or  how  serious  it  was,  or  how 
long  it  continued,  or  that  it  existed  when  the 
default  was  entered,  is  significant  If,  as  he 
alleged,  he  had  attorneys,  and  furnished  to 
them  all  the  information  and  data  necessary 
for  the  filing  of  an  answer,  and  instructed 
them  to  do  so,  it  is  not  apparent  how  his  ab- 
sence from  the  court  caused  a  failure  to 
plead  at  the  proper  time,  or  why  his  presence 
at  court  was  necessary  at  an  for  the  purpose 
of  filing  an  answer.  It  may,  indeed,  be  con- 
jectnred  that  possibly  the  payment  of  a  re- 
tainer required  by  his  attorneys,  or  the  per- 
formance of  some  other  act  not  disclosed  in 
his  pleadings,  was  necessary  as  a  condition 
precedent  to  his  having  a  right  to  rely  upon 
their  r^resenting  him  and  filing  pleadings 
on  his  behalf.  But  the  causal  connection  be- 
tween his  absence  from  court  and  the  absence 
from  the  file  of  an  answer  in  due  time  is  left 
to  surmise. 

When  the  answer  to  the  original  suit  which 
Manry  now  proposes  to  file  is  inspected,  the 
fact  that  his  presence  for  the  mere  purpose 
of  filing  it  was  unnecessary  is  patent  It  was 
not  required  to  be  verified.  It  consists  of  less 
than  half  a  page  of  typewritten  matter,  in 
which  he  admits  that  he  is  in  possession  of 
the  land  and  refuses  to  deliver  it  to  the  plain- 
tiff, and  denies  that  the  plaintiff  is  the  own- 
er of  it  or  is  entitled  to  it  or  that  the  de- 


fendant has  received  mesne  profits  of  the 
yearly  value  alleged  by  the  plaintiff.  To  this 
is  added  the  following  statement:  •T)efend- 
ant  W.  H.  Manry  claims  title  to  said  land 
under  bond  for  title  from  H.  H.  Merrltt  made 
March  1,  1008."  It  needs  no  argument  to 
show  that  Manry's  sickness  when  the  Octo- 
ber term  of  court  convened  furnished  no  rea- 
son why  such  an  answer  could  not  have  been 
filed  before  the  call  of  the  docket  and  the  en- 
try of  the  default  at  some  time  during  the 
term.  The  defendant  took  no  action  until 
the  April  adjourned  term,  1908,  which  was 
held  on  July  23d,  eight  months  after  the  con- 
vening of  the  October  term,  1907,  when  he 
made  his  motion  to  open  the  default  alleging 
that  he  had  come  prepared  to  try  the  case. 
Neither  the  allegations  nor  the  evidence  (if 
considered)  showed  any  ground  requiring 
the  opening  of  the  default  "for  providential 
cause  preventing  the  filing  of  a  plea,  or  for 
excusable  negligence."  The  presiding  judge 
correctly  declined  to  open  it  Civ.  Code  1895, 
9  5072 ;  Moore  v.  Kelly  ft  Jones  Co.,  109  Ga. 
799,  S5  S.  B.  168;  Ingalls  v.  Lamar,  115  Ga. 
296,  41  S.  B.  573;  Brucker  v..  O'Connor,  115 
Ga.  96,  41  S.  B.  245;  Kellam  v.  Todd,  114 
Ga.  988,  41  S.  B.  39. 

.  It  was  not  contended  that  there  was  any 
other  error  which  Infected  the  final  judgment 
except  the  refusal  to  open  the  default. 

Judgment  affirmed.    All  the  Justices  con* 
cur. 


(182  Ge.  S60) 
MITCHBLL  V.  MASURT. 
(Supreme  Court  of  Geore^a.     April  14,  1909.) 

1.  Appeal  ANn  Bbbob  (§  784^)-~DisiiiS8Ai/^ 
GaouNOB. 

It  IS  no  ground  to  dismiss  a  bill  of  excep- 
tions that  the  certificate  thereto  directs  the 
clerk  to  transmit  it  and  the  record  of  the  case 
to  the  Court  of  Appeals,  where  that  court,  on 
receipt  and  examination  of  the  record,  being  of 
the  opinion  that  the  case  is  one  of  which  the 
Supreme  Court  and  not  that  court,  has  juris- 
diction, orders  the  case  dismissed  from  its  files 
and  the  bill  of  exceptions  and  record  transmit- 
ted to  the  Supreme  Court ;  it  further  appearing 
from  an  inspection  of  the  record  that  Uie  Su- 
preme Court  has  exclusive  jurisdiction  of  the 
case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  8126;   Dec  Dig.  S  784.*] 

2.  Appeal  ano  (Bbbob  (S  783^)— Dismissal— 
Gbounds. 

It  is  no  ground  for  the  dismissal  of  a  bill 
of  exceptions  that  the  brief  of  evidence  consid- 
ered by  the  judge  in  passing  on  a  motion  for 
new  trial  was  not  filed  pursuant  to  the  order  of 
the  judge  providing  for  the  filing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3125;   Dec  Dig.  |  783.*] 

3.  Appeal  ano  Bbbob  (S  627*)— Bbief  of  Evi- 
dence—Time  FOB  Filing. 

Where  a  motion  for  new  trial  Is  filed  In 
term,  and,  contemporaneously  with  the  grant  of 
a  rule  nisi  calling  on  the  respondent  to  show 
cause  why  the  motion  should  not  be  granted, 
the  judge  passes  an  order  providing  "that  the 
movant  have  until  the  hearing,  whenever  it  may 


•For  otber  eases  see  same  topic  and  section  NUMBER  in  Dec.  St  Am.  Digs.  1907  to  date,  St  Reporter  Indexei 
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be,  to  prepare  and  present  for  approval  a  brief 
of  the  evidence  in  the  said  case,  the  presiding 
Judge  may  enter  his  approval  thereon  at  any 
time,  either  in  term  or  vacation,  and  if  the 
hearing  of  the  motion  shall  be  in  vacation,  and 
the  brief  of  the  evidence  has  not  been  filed  in 
the  cleric's  office  before  the  date  of  the  hearing, 
said  brief  of  the  evidence  may  be  filed  in  the 
clerk's  office  at  any  time  within  10  days  after 
the  motion  is  heard  and  determined,"  and  where 
at  the  hearing  the  brief  of  evidence  is  approved 
by  the  jndge  and  considered  by  him  in  passing 
on  the  motion  for  new  trial,  and  where  the 
brief  is  thereafter  filed  in  the  clerk's  office  more 
than  10  days  after  the  hearing  and  determina- 
tion of  the  motion  for  new  trial,  on  the  same 
da^  the  bill  of  exceptions  is  certified,  and  the 
brief  of  evidence  is  incorporated  in  tne  record 
sent  to  this  court  by  specification  in  the  bill  of 
exceptions,  this  court  will  not  refuse  to  consider 
such  assignments  of  error  as  depend  on  the 
evidence  for  adjudication,  merely  because  the 
brief  of  evidence  was  not  filed  with  the  clerk 
within  10  days  of  the  disposition  of  the  mo- 
tion for  new  trisL 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2744;   Dec  Dig.  |  627.*] 

4  Landlobd  and  Tenant  (8  803*)— Dispob- 
BESSORT  Proceedings— Amendment. 

An  affidavit,  which  is  the  basis  of  a  dis- 
possessory  warrant,  and  the  warrant,  after  the 
filing  of  the  counter  affidavit,  become  mesne 
process,  and  are  amendable  by  striking  out  the 
representative  character  of  the  landlord,  and 
allowing  the  case  to  proceed  in  bis  individual 
name. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Gent  Dig.  U  1307-1309;    Dec  Dig. 

S.  Landlord  and  Tenant  (§  303*)— Dispob- 
BESSOBT  Proceedings— Amendment. 

An  undated  affidavit  to  dispossess  a  tenant 
may  be  amended  by  supplying  the  date,  on  the 
trial  of  an  issue  formed  by  the  tenant's  coun- 
ter affidavit. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenan^   Cent  Dig.  H  1307-1300;    Dec  Dig. 

0.  Appeal  and  Error  (§  1042*)— Harmless 
Error— RxTLiNGB  on  Pleadings. 

Under  the  statutory  affidavit  the  tenant 
can  raise  the  issue  that  no  oath  was  adminis- 
tered to  or  taken  by  the  person  subscribing  the 
alleged  dispossessory  affidavit  ESven  if  this  is- 
sue could  also  be  raised  by  special  plea,  the 
striking  thereof  by  the  court  will  not  require 
a  new  trial,  where  the  defendant  is  allowed  to 
make  the  issue  under  his  counter  affidavit,  and 
the  jury  are  instructed  by  the  court  as  to  the 
appropriate  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4110;  Dec  Dig.  |  1042.*] 

7.  Trial  (S  193*)— Inbtructionb— Expression 
or  Opinion. 

The  charge  complained  of  contained  an  ex- 
pression of  opinion,  and  was  prejudicial  to  the 
plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  436-438;    Dec  Dig.  S  193.«] 

8.  Affidavits  (J  II*)— Oath. 

If  an  affiant,  at  the  time  of  tendering  the 
affidavit  to  the  officer,  uses  language  signifying 
that  he  consciously  takes  upon  himself  the  ob- 
ligation of  an  oath,  and  the  officer  so  under- 
stands, and  immediately  signs  the  jurat,  this 
will  amount  to  such  concurrence  of  act  and  in- 
tention aa  will  constitute  a  legal  swearing. 

[Ed.   Note.— For  other  cases,   see  Affidavits, 
Cent  Dig.  §45;   Dec  Dig.  §  II.*] 


9.  New  Trial  (8  18*)— Grounds— Refttbal  to 
Strike  Pleadings. 

The  refusal  of  the  court,  on  oral  motion, 
to  strike  pleadings  as  insufficient  is  not  a  proper 
ground  of  a  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  $  27;    Dec  Dig.  i  18.*] 

10.  Appeal  and  Error  (f  690*)  —  Record — 
Quebtionb  Presented  for  Review  — Evi- 
dence. 

An  assignment  of  error  that  the  court  al- 
lowed the  testimony  of  a  named  witness  to  be 
withdrawn  from  the  jury's  consideration  is  in- 
sufficient where  the  substance  of  the  testimony 
is  not  made  to  appear.  The  testimony  may  have 
been  irrelevant  and  harmless. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2897;  Dec  Dig.  |  690.*] 

11.  Appeal  and  Error  (S  OOO*)— Record- 
Questions  Presented  for  Review— Evi- 
dence. 

Complaint  as  to  the  allowance  of  testimony 
in  evidence  must  disclose  the  substance  of  the 
testimony  which  is  alleged  to  be  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  2897;   Dec  Dig.  §  690.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Thomas  Coun- 
ty; C.  P.  Hansen,  Judge  pro  hac 

Action  by  Grace  Masury  against  J.  W.  H. 
Mitchell.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Fondrew  Mitchell  and  Roscoe  Luke,  for 
plaintiff  in  error.  J.  H.  Merrill  and  Haygood 
&  Ciitts,  for  defendant  In  error. 

EVANS,  P.  J.  1-3.  On  the  call  of  the 
case  the  defendant  in  error  moved  to  dismlfw 
the  bill  of  exceptions,  on  the  ground  that 
the  certificate  thereto  directed  that  it  and 
the  record  be  transmitted  to  the  Court  of 
Appeals,  and,  as  the  Court  of  Appeals  had 
no  Jurisdiction  of  the  case,  no  hill  of  excep- 
tions had  been  legally  filed  in  the  Supreme 
Court  It  appears  from  the  record  that  the 
Court  of  Appeals,  on  an  examination  of  the 
record,  passed  an  order  directing  that  the 
case  he  dismissed  ftom  Its  files,  and  that 
the  bill  of  exceptions  and  the  record  be 
transmitted  to  the  Supreme  Court  The 
record  was  accordingly  transmitted,  and  on 
an  Inspection  thereof  it  appears  that  the 
Supreme  Court  has  sole  jurisdiction  of  the 
case;  and  under  the  ruling  in  Dawson  v. 
State,  190  6a.  127,  60  S.  E.  315,  such  case 
will  be  retained  and  entered  on  the  docket 
of  the  Supreme  Court  for  hearing  and  de: 
termination.  Nor  will  the  writ  of  error  be 
dismissed  on  the  ground  stated  in  the  sec- 
ond headnote.  Cook  t.  Childers,  M  Ga.  718, 
19  S.  E.  819. 

Counsel  for  plaintiff  in  error  make  the  fur- 
ther point  that,  even  if  the  failure  to  dis- 
miss the  bill  of  exceptions  on  the  ground  that 
the  brief  of  evidence  considered  by  the 
Judge  in  passing  on  the  motion  for  a  new 
trial  was  not  filed  pursuant  to  the  order  of 
the  court,  still  such  brief  should  be  disre- 
garded, and  such  assignments  as  are  depend- 
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ent  upon  the  evidence  for  determination  pre- 
sent no  guestlon  for  decision.  Where  a  term 
order  allows  the  movant  nntU  the  hearing 
to  make  ont  and  present  a  brief  of  the  evi- 
dence for  the  approval  of  the  conrt,  and  to 
file  the  same  with  the  clerk  within  10  days 
thereafter.  It  has  been  held  that  a  brief 
which  has  been  approved  by  the  Judge,  bnt 
not  filed  In  the  clerk's  office  at  the  time  of 
the  hearing,  Is  sufficient  to  prevent  the  dlSr 
missal  of  the  motion  for  a  new  trial.  El- 
more V.  Thaggard,  130  Ga.  701,  61  S.  B.  726. 
The  brief  of  evidence  Is  an  essential  part 
of  a  motion  for  new  trial,  and  Its  approval 
by  the  judge  under  an  order  allowing  him  to 
do  so  at  the  hearing,  and  making  provision 
for  Its  subsequent  filing.  Is  the  legal  equiva- 
lent of  an  entry  of  filing  upon  the  brief  by 
the  clerk.  Malsby  v.  Young,  104  Ga.  205,  30 
8.  B.  854.  Such  being  the  case,  the  limita- 
tion of  time  In  the  order  providing  for  such 
subsequent  filing  after  the  hearing  Is  neces- 
sarily directory,  and  not  mandatory;  and 
if  the  brief  In  point  of  fact  be  filed  by  the 
time  the  bill  of  exceptions  Is  certified,  and 
such  brief  be  specified  In  the  bill  of  excep- 
tions as  a  part  of  the  record,  and  accordingly 
transmitted,  this  court  will  consider  and  pass 
upon  such  assignments  of  error  as  depend 
upon  an  examination  of  the  evidence  for 
their  determination. 

4.  The  case  under  consideration  arose  In 
this  manner:  On  October  11,  1900,  Mrs. 
Grace  Masury  leased  In  writing  to  J.  W.  H. 
Mitchell,  for  a  term  of  five  years,  a  certain 
house  and  lot  for  $200  per  annum,  payable 
quarterly  In  advance.  On  June  6,  1905,  Mit- 
chell wrote  to  Mrs.  Masury,  proposing  to  re- 
new the  lease  for  the  same  term  of  years, 
to  which  Mrs.  Masury  replied,  June  20,  1905, 
as  follows:  "Mr.  John  W.  H.  Mitchell,  Thom- 
as vUle,  Ga. — ^Dear  Sir:  Your  favor  of  6th  in- 
stant came  to  hand  to-day,  and  in  reply 
would  say  I  am  willing  that  you  should  re- 
lease the  property  on  which  you  are  now  liv- 
ing at  the  same  rate.  At  the  extremely  low 
rate  which  you  pay,  It  seems  to  me  that  you 
could  keep  the  premises  In  slightly  better 
repair.  The  renewal  of  the  lease  can  be 
drawn  by  my  son-in-law,  Mr.  Sturgis,  before 
the  present  one  expires;  and  after  the  sign- 
ing of  the  new  lease  you  will  kindly  pay  the 
rent  to  me  directly.  Mr.  Sturgis  will  ac- 
quaint Mr.  Mallette  of  this  plan  in  due  time. 
June  20,  1905.  Yours  truly,  [Signed]  (Mrs.) 
Grace  Masury,  per  B.  M.  S."  Mitchell  re- 
mained in  possession,  paying  rent  according 
to  the  terms  of  the  expired  lease,  and  in  April, 
1906,  Sturgis  and  MitcheU  had  an  interview 
relative  to  the  preparation  of  a  new  lease. 
Sturgis  prepared  a  lease  contract,  and  sent 
It  to  Mitchell  for  signature,  who  refused  to 
sign  it  On  August  24,  1907,  Mrs.  Masury 
gave  Mitchell  written  notice  that  she  had 
agreed  to  sell  the  place,  and  for  him  to 
vacate.  Mitchell  declined  to  surrender  pos- 
session, and  on   November  16,   1907>    Mrs. 


Masury  sued  out  a  dispossessory  warrant. 
Mitchell  filed  the  statutory  counter  affidavit 
thereto,  and  on  February  4,  1906,  Mrs.  Ma- 
sury dismissed  her  proceedings.  On  the 
same  day,  but  after  the  dismissal  of  the  dis- 
possessory warrant  proceedings,  Mrs.  Mas- 
ury's  attorney,  W.  C.  Snodgrass,  made  affi- 
davit as  attorney  for  Mrs.  Masury,  execu- 
trix of  the  last  will  and  testament  of  John 
W.  Masury,  deceased,  that  Mitchell  occu- 
pied the  premises  (the  same  as  described  in 
the  former  proceedings)  as  a  tenant  at  will; 
that  demand  was  made  for  the  same  on  Au- 
gust 14,  1907;  that  there  was  $50  past-due 
rent,  which  rent  was  demanded  after  due, 
and  ptiyment  refused.  An  eviction  warrant 
issued,  and  Mitchell  filed,  with  the  officer  to 
whom  it  was  given  to  execute,  his  counter 
affidavit  denying  that  he  was  a  tenant  hold- 
ing over,  and  denying  that  he  was  due  any 
rent  The  affidavit  and  warrant  of  the  land- 
lord and  the  counter  affidavit  of  the  tenant 
were  returned  to  the  superior  court  for  trial, 
and  the  plalntUf  prevailed. 

At  the  trial  the  plaintiff  moved  to  amend 
the  affidavit  and  eviction  warrant  by  striking 
therefrom  the  words,  "executrix  of  the  last 
will  and  testament  of  John  W.  Masury,  de- 
ceased," so  that  the  cause  may  proceed  In 
the  name  of  Grace  Masury.  The  amendment 
was  allowed,  and  pendente  lite  exceptions 
were  taken.  All  affidavits  that  are  the  foun- 
dation of  legal  proceedings  are  amendable 
to  the  same  extent  as  ordinary  declarations. 
Civ.  C:k>de  1895,  §  5122.  In  an  action  by  or 
against  an  executor,  the  declaration  may  be 
amended  by  striking  out  the  representative 
character  of  the  plaintiff.  Glv.  Ck>de  1895, 
S5106. 

5.  The  defendant  moved  to  strike  the  affi- 
davit because  it  was  undated,  and  the  court 
allowed  the  date  to  be  supplied  by  amend- 
ment  The  allowance  of  this  amendment 
was  proper.    Civ.  Code  1895,  fi  5106. 

6.  At  the  trial  term  the  defendant  filed 
his  plea  in  abatement  on  the  ground  that 
no  oath  was  administered  to  or  taken  by  the 
person  who  subscribed  the  alleged  affidavit 
upon  which  the  eviction  warrant  issued. 
The  com*t  struck  the  plea,  and  exception 
pendente  lite  was  taken.  It  is  Immaterial 
to  decide  whether  this  defense  could  have 
been  made  by  special  plea,  because,  after 
the  court  made  this  ruling,  the  defendant,  on 
his  own  initiative,  examined  as  witnesses 
both  the  person  alleged  to  have  made  the 
affidavit  and  the  magistrate  before  whom  it 
is  alleged  to  have  been  made  as  to  the  exe- 
cution of  the  affidavit,  and  whether  any  oath 
was  administered  at  the  time,  and  the  court 
instructed  the  jury  on  this  subject  The 
defendant  was  allowed  to  make  the  defense, 
notwithstanding  his  plea  in  abatement  was 
stricken,  and  can  have  no  real  ground  for 
complaint  because  of  the  refusal  of  the  court 
to  separately  submit  the  issue.  See  L^  Mas- 
ter V.  Orr,  101  Ga.  762,  29  S.  B.  32. 
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7.  On  the  trials  in  addition  to  the  fticts  al- 
ready appearing,  evidence  was  introduced 
by  the  plaintiff  tending  to  show  that  some 
time  in  April,  1006,  Stnrgia  (the  plain- 
tifTs  attorney)  and  Mitchell  met  and  agreed 
upon  the  terms  of  a  lease,  which  Sturgis  re- 
duced to  writing  according  to  his  under- 
standing of  the  agreement  One  of  these 
terms  was  that  the  landlord  reserved  the 
right  to  sell  the  premises  on  60  days'  notice. 
Sturgis  sent  the  lease  contract  to  Mitchell 
for  execution,  who  refused  to  sign  it  Mitch- 
ell testified  that  he  did  not  sign  the  lease 
contract  which  Sturgis  prepared,  because  its 
terms  were  different  from  the  old  lease, 
which  was  renewed  by  Mrs.  Masury's'  letter 
of  June  20th.  The  old  lease  expired  October 
1,  1005,  and  from  that  time  to  January  1, 
1908,  Mitchell  has  paid  the  rent  to  Mrs.  Ma- 
Bury.  The  court  charged:  '*In  this  case  it 
is  agreed  that  Mr.  Mitchell,  the  defendant, 
was  a  tenant  of  Mrs.  Masury  of  the  property 
known  as  the  Blackshear  place,  on  the  Bos- 
ton road,  on  the  outskirts  of  Thomasville, 
and  that  Mrs.  Masury  is  seeking  to  recover 
the  possession  of  that  property  from  the  ten- 
ant on  two  grounds — ^that  he  is  a  tenant  at 
will,  a  tenant  holding  over  beyond  his  term, 
who  becomes,  under  such  circumstances  as 
testified  here,  a  tenant  at  will;  that  is,  if  he 
holds  beyond  his  term,  and  the  landlord  ac- 
cepts rent  from  him,  allows  him  to  go  on, 
accepts  rent,  that  jnakes  him  a  tenant  at 
will."  The  criticism  is  that  the  court  ex- 
pressed an  opinion  that  under  the  testimony 
in  the  case  the  defendant  was  a  tenant  at 
will.  The  defendant  in  his  pleading  and  in 
his  testimony  denied  that  he  was  a  tenant 
at  will.  It  was  his  contention  that  his  letter 
and  Mrs.  Masury's  reply  extended  the  provi- 
sions of  the  old  contract  for  a  period  of 
five  years ;  while  the  landlord  contended  that 
the  letter  disclosed  on  its  face  that  it  was 
not  to  be  considered  as  closing  up  a  lease 
contract,  but  only  Indicated  her  willingness 
to  re-lease  the  property  at  the  same  rate.  It 
Is  not  altogether  dear  that  the  landlord  in- 
tended by  her  letter  that  the  new  lease 
should  embrace  all  the  terms  and  covenants 
of  the  old  lease,  or  only  that  the  proposition 
as  to  rental  price  was  absolutely  accepted, 
leaving  the  other  provisions,  such  as  dura- 
tion of  term,  etc.,  to  be  incorporated  in  the 
new  lease.  But  Mitdiell  rejected  the  lease 
contract  prepared  by  Sturgis  in  the  spring 
of  1906^  and  continued  to  pay  rent,  according 
to  his  contention,  pursuant  to  the  obligation 
of  the  old  contract,  until  January  1,  1008, 
and  that  the  rent  was  received  by  Mrs.  Ma- 
sury with  knowledge  that  he  was  relying  up- 
on her  letter  as  extending  the  old  contract 
with  aU  its  provisions,  for  five  years;  and, 
if  the  Jury  should  find  such  was  the  truth  of 
the  case,  then  Mitchell  would  not  be  a  tenant 
at  will.  The  charge  was  hurtful  for  the 
reason  given. 


8.  Exception  is  taken  to  this  charge: 
'There  must  be  enough  before  you  to  satisf:^ 
your  mind  that  the  party  making  the  affi- 
davit meant  to  swear  tb  it  and  the  officer  so 
understood  it — meant  to  swear  to  it  and  to 
swear  to  the  truth  of  it  and  attest  it"  Tho 
court  was  instructing  the  juiy  upon  the 
question  as  to  whether  there  had  been  any 
affidavit  made  upon  which  the  dispossessory 
warrant  issued,  and  the  criticism  la  that  an 
Intention  to  make  an  affidavit  is  treated  aa 
the  equivalent  of  its  actual  execution.  The 
excerpt  to  which  exception  is  taken  is  but 
a  fragment  of  what  the  court  charged.  The 
jury  were  instructed  in  the  same  connection: 
•There  is  no  special  form  of  words  neces- 
sary to  constitute  an  oath;  but  it  is  neces- 
sary for  enough  to  be  said  by  affiant  to  in- 
dicate to  the  officer  that  he  wanted  to  swear 
to  it  and  did  swear  to  it  and  the  officer  so 
understood  it  and  accepted  it  as  such,  and 
signed  it  accordingly."  According  to  the 
ruling  in  McCain  v.  Bonner,  122  Ga.  846,  51 
S.  El  36,  there  was  no  error  in  the  full  in- 
struction. 

0-11.  Than  as  otherwise  indicated,  no 
cause  for  a  new  trial  is  made  to  appear. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(6  Ga.  App.  77) 
WYNN  T.  GBOBQIA  BT.  ft  BLECTBIO  CO. 
(No.  1,513.) 

(Court  of  Appeals  of  Oeorgia.    April  15»  1000.) 

1.  Cabbiers  (S  250*)^TxivnKB  of  Fabb—Suf- 

FICIENCT. 

A  passenger  upon  a  public  conveyance  may 
tender  to  the  common  carrier  a  larger  sum  than 
the  amount  due  as  fare  in  payment  thereof,  and 
reqoire  the  carrier  to  return  the  change.  'Hie 
sum  tendered,  however,  must  be  a  reasonable 
amount  and  not  unduly  disproportionate  to  the 
amount  of  the  fare. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
(?ent  Dig.  §  1001;    Dec  Dig.  §  250.^] 

2.  Cabbiebs  ({  250^)— TeNDEat  of  Fabb— Rb- 
QUEST  FOB  Change— Sufficiency. 

A  street  railway  company  may  enact  and 
enforce  a  reasonable  rule  limiting  the  amount 
of  change  its  conductors  shall  be  required  to 
make,  when  a  sum  in  excess  of  the  fare  is  ten- 
dered by  the  passenger.  A  rule  that  the  con- 
ductors shall  make  change  to  an  amount  not  ex- 
ceeding $2  is  reasonable;  and,  where  such  a 
rule  exists,  the  tender  of  a  $5  bill  in  payment 
of  the  &-cent  fare,  with  a  request  for  a  return 
of  the  diange,  is  not  a  good  tender  of  the  fare. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  1001;    Dec  Dig.  §  250.*] 

(Syllabus  by  the  €k>urt) 

Error  from  City  Court  of  Atlanta;  EL 
M.  Beid,  Judge. 

Action  by  W.  A.  Wynn  against  the  Geor- 
gia Railway  &  Electric  Company.  Judg- 
ment for  defendant  and  plaintiCC  brings  er- 
ror.   Affirmed. 

Wynn  brought  suit  against  the  Georgia 
Railway  &  Electric  Company  for  damages 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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on  account  of  bdng  refwed  passage  on  one 
of  its  street  cars.  The  case  was  heard  be» 
fore  the  trial  judge  upon  a  stipulation  as 
to  the  facts  as  follows:  "At  the  time  and 
place  named  in  the  petition,  plaintiff  of- 
fered the  conductor  of  defendant's  car  a 
$5  bill,  to  pay  the  regular  fare  of  5  cents 
tor  passage  on  the  car.  This  $5  bill  was 
the  smallest  change  plaintiff  had  in  his  pos- 
session. The  conductor  refused  to  take  said 
$5  bill,  and  to  take  plaintiff's  fare  out  of 
it,  for  the  reason  that  the  conductor  did 
not  have  change  for  said  $5  bill.  There 
was  at  the  time  in  force  a  rule  of  the  de- 
fendant requiring  its  conductors  to  keep  on 
hand  change  to  the  amount  of  $2»  and  not 
requiring  them  to  ke^  on  hand  any  greater 
amount  of  change  than  $2.  The  conductor, 
when  plaintiff  offered  the  |5  bill,  and  re- 
fused to  pay  fare  in  any  other  way,  stop- 
ped the  car  and  expelled  plaintiff  therefrom.'* 
The  Jndge  found  in  favor  of  the  defendant, 
and  the  plaintiff  excepts. 

Moore  &  Branch,  for  plaintiff  in  error. 
Rosser  &  Brandon  and  B^i  J.  Conyers,  for 
defendant  in  error. 

POWBLL,  J.  (after  stating  the  facts  as 
above).  1.  In  ordinary  commercial  transac- 
tions the  tender  made  for  the  payment  of 
any  debt  ought  to  be  for  the  exact  sum 
due.  The  tender  of  a  larger  sum  is  good, 
however,  provided  a  return  of  the  balance 
is  not  required;  but,  if  the  tender  of  the 
larger  sum  is  coupled  with  a  demand  for 
the  return  of  the  change,  the  person  to 
whom  the  tender  Is  made  may  decline  to 
accept  it  28  Am.  &  Bng.  Bnc.  of  Law 
(2d  Ed.)  17,  18.  This  rule,  however,  is  not 
strictly  applicable  to  passengers  on  public 
conveyances;  the  rule  in  such  cases  being 
that  the  passeng^  need  not  tender  the  ex- 
act fare,  but  may  tender  a  reasonable  sum 
and  require  a  return  of  the  difference  be- 
tween the  actual  fare  and  the  amount  ten- 
dered. 6  Oyc.  547;  28  Am.  &  Bng.  Bna  of 
Law  (2d  Bd.)  167. 

2.  But  few  cases  have  arisen  involving  the 
question  as  to  what  would  be  a  reasonable 
tender  by  a  passenger  upon  a  street  car 
where  the  fare  is  only  6  cents.  As  in  other 
matters  affecting  its  relations  with  the  pub- 
lic, which  have  not  been  made  the  subject- 
matter  of  statute  or  specific  regulation  by 
the  general  law,  the  carrier  has  a  right  to 
make  reasonable  rules  touching  the  question 
as  to  how  large  a  coin  or  bill  it  will  accept 
and  make  change  from  as  a  tender  for  fare 
by  the  passenger.  In  the  case  of  Barrett  v. 
Market  Street  B.  Oo.,  81  Cal.  296,  22  Pac 
859,  6  Lw  B.  A.  886, 15  Am.  St  Bep.  61,  where 
it  appeared  the  company  had  not  promulgat- 
ed a  rule  upon  the  subject,  it  was  held  that 
the  tender  of  a  $5  gold  coin  for  a  fare  of 
6  ceniB  was  not  unreasonable.  This  case,  so 
far  as  we  have  been  able  to  find,  is  the  only 


one  holding  so  large  a  tender  to  be  reason- 
able in  such  a  case.  In  the  case  of  Knox- 
ville  Traction  Co.  v.  Wllkerson,  117  Tenn. 
482,  99  S.  W.  992,  6  L.  B.  A  (N.  S.)  579,  the 
company  had  a  rule  requiring  passengers  to 
present,  in  payment  of  the  5-cent  fare,  a  bill 
or  coin  not  exceeding  ^ ;  and  this  was  held 
reasonable.  In  Barker  v^  Central  Park  B. 
Co.,  151  N.  Y.  238,  45  N.  B.  550,  35  L.  B.  A. 
489,  56  Am.  St  Bep.  626,  it  was  held  that, 
where  the  street  railway  company  ^required 
its  conductors  to  accept  any  amount  up  to 
$2,  the  rule  was  reasonable,  and  the  tender 
of  |5  in  payment  of  the  fare  was  not  a  good 
tender.  This  case  dtes  and  distinguishes 
the  California  case,  cited  above,  pointing  out 
that  in  that  case  there  was  no  rule  on  the 
subject,  and  also  that  the  decision  was 
probablb^  influenced  by  the  fact,  noticed  in 
the  course  of  the  opinion  in  the  California 
case,  that  in  that  state  at  that  time  the  $5 
gold  piece  was  the  smallest  gold  coin  in  gen- 
eral use  among  the  people.  The  ruling  in 
the  case  of  Baiicer  v.  Central  Park  B.  Co., 
supra,  was  followed  in  the  case  of  Muldow- 
ney  v.  Pittsburg,  etc..  Traction  C5o.,  8  Pa. 
Super.  Ct  335.  In  the  case  at  bar  the  street 
railway  company  had  a  rule  limiting  the 
amount  of  change  to  be  made  by  the  con- 
ductor to  $2.  We  agree  with  the  New  York 
and  the  Pennsylvania  courts  that  this  rule 
Is  reasonable,  and  that  the  tender  of  a  $5 
bill  in  payment  of  6-cent  fare  is  unreason- 
able. 
Judgment  afllrmed. 


(6  Ga.  App.  46) 
HUNTLBY  MFG.  CO.  v.  NIXON  GBOCBRY 
CX>.     (Now  1,357.) 

(Court  of  Appeals  of  Georgia.    April  15,  1909.) 

Appeal  ano  Qbbob  (S  588^)— Bscobd— Bbisf 
OF  BviDKiTCiD— Compliance  wpth  Statute— 
Neoessitt. 

There  Is  no  brief  of  the  evidence  in  this 
case,  as  required  by  Civ.  Code  1895,  §§  5484, 
5488.  What  purports  to  be  a  brief  of  the  ev- 
idence consists  of  a  lengthy  correspondence  be- 
tween the  i)artie8,  the  many  letters  being  giv- 
en in  full,  with  no  attempt  to  brief  their  con- 
tents. Tola  court  cannot  undertake  to  winnow 
the  wheat  from  the  chaff,  or  separate  the  mate- 
rial from  the  immaterial,  in  the  evidence.  This 
work  can  be  better  done  by  the  attorneys ;  and, 
unless  the  statute  Is  complied  with  in  this  re- 
spect, an  affirmance  must  result,  where  the  ques- 
tions to  be  decided  depend  upon  a  consideration 
of  the  evidence*  In  this  case  the  only  question 
presented  for  decision  depends  upon  me  con- 
struction of  the  evidence;  and,  there  being  do 
proper  brief  of  the  evidence,  the  judgment  must 
be  affirmed.  Hirsch  v.  Dozier  Lumber  Co.,  2 
Ga.  App.  520.  58  S.  B.  786 ;  Harris  v.  McAr- 
thur,  90  Ga.  217,  15  S.  EX  758. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  §  2609;    Dea  Dig.  {  58a^] 

(Syllabus  by  the  Court.) 

Brror    from    Superior    Conrt,    Blchmond 
Connty;  EL  a  Hammond,  Jndge. 
Action  between  the  Huntley  Manufactur- 
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tng  Gompany  and  tbe  Nixon  Grocery  Cbm- 
pany.  BYom  the  Judgment,  the  mannfactnr- 
iDC  company  brings  error.   Affirmed. 

Wm.  H.  Fleming,  for  plaintiff  in  error. 
0.  Henry  &  R.  S.  Cohen,  for  defendant  in 
error. 

HUiL^  O.  J.    Judgment  affirmed. 


(6  Ga.  App.  74) 

ROIiLINS  ▼.  8PEER.     (No.  1,487.) 
(Ooort  of  Appeals  of  Georgia.    April  16,  1909.) 
Okbtiorabi  (S  61*)— Notice  of  Sahotion  or 

WBIT— DiSMIBSAI.. 

Notice  of  the  Banction  of  a  writ  of  certio- 
rari and  of  the  time  and  place  of  tbe  hearing 
most  be  riyen  to  the  defendant  in  certiorari  at 
least  10  aays  before  the  sitting  of  the  court  to 
which  the  certiorari  is  returnable.  It  appear- 
ing in  this  case  that  the  notice,  which  was  sent 
by  mail,  did  not  reach  opi>08ing  counsel  until 
the  ninth  day  before  the  sitting  of  the  court, 
the  judge  erred  in  not  dismissing  the  certiorari 
on  motion. 

[Bd.  Note.— For  other  cases,  see  Certiorari, 
Gent  Dig.  SS  168,  169;    Dec.  Dig.  §  61.*] 

(Syllabus  by  the  0>urt) 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Fite.  Judge. 

Certiorari  by  J.  A.  Speer  against  T.  M. 
Rollins.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Speer  sued  out  a  certiorari,  and  filed  it  in 
the  office  of  the  clerk  of  the  superior  court 
of  Whitfield  county  on  March  25,  1906.  The 
next  term  of  the  superior  court  of  that  coun- 
ty convened  on  the  first  Monday  In  April, 
and  therefore  under  the  law  the  certiorari 
was  triable  at  the  next  succeeding  term  of 
the  court,  which  convened  on  the  second 
Monday  in  October,  which  came  on  tbe  12th 
of  October.  More  than  10  days  prior  to  the 
April  term  of  the  court  the  attorney  for  the 
plaintiff  in  certiorari  mailed  to  the  attorney 
for  the  defendant  in  certiorari  the  statutory 
notice  of  the  sanction  of  the  writ,  stating 
that  it  would  be  tried  at  the  April  term  of 
the  court  Discovering  later  that  the  writ 
was  returnable  to  the  October  term,  he  on 
the  2d  day  of  October  mailed  another  notice 
to  opposing  counsel.  However,  it  appears 
that  opposing  counsel  did  not  receive  it  un- 
til October  3d,  which  was  only  9  days  be- 
fore the  sitting  of  the  court  When  the 
case  was  called  for  a  hearing,  the  defendant 
in  certiorari  moved  to  dismiss  on  the  ground 
that  notice  of  sanction  had  not  been  given 
as  required  by  law.  The  judge  overruled  the 
motion  and  sustained  the  certiorari,  to  both 
of  which  rulings  the  defendant  in  certiorari 
excepted. 

M.  C.  Tarver,  for  plaintiff  in  error.  J.  M. 
Rudolph,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).    Personally  we  dislike  to  give  this 


case  the  direction  whldi  oor  opinion  as  Judg- 
es leads  us  to  believe  it  should  take.  Tbe 
certiorari  was  meritorious,  and  the  Judge's 
action  in  sustaining  it  would  be  unhesitating- 
ly affirmed,  if  we  did  not  deem  he  had  erred 
in  refusing  to  dismiss  the  case.  The  provi- 
sion of  our  Code  requiring  that  the  statutory 
notice  of  the  sanction  of  the  writ  and  of  the 
time  and  place  of  hearing  shall  be  served 
upon  opposing  counsel  at  least  10  days  be- 
fore the  sitting  of  the  court  to  which  the  writ 
is  returnable  is  mandatory,  and  failure  to 
give  the  notice,  except  in  providential  cases, 
results  in  the  dismissal  of  the  case,  irre- 
spective of  the  merits.  The  first  notice  given 
in  this  case  was  clearly  insufficient,  because 
it  designated  the  wrong  term.  The  second 
notice,  while  mailed  on  the  tenth  day  before 
the  sitting  of  the  court,  was  not  received 
until  the  next  day,  and  therefore  was  too 
late. 

Upon  this  question  we  think  that  the 
cases  of  Butler  v.  Farley,  99  Ga.  631,  25  S. 
E.  853,  and  Western  Union  Telegraph  Co. 
V.  Bailey,  116  Ga.  725,  42  S.  B.  89,  61  L.  R. 
A.  933,  are  controlling.  The  only  legitimate 
deduction  from  these  cases  is  that,  while  tbe 
notice  may  be  sent  by  mail,  it  must  at  least 
appear  that  the  notice  was  deposited  in  the 
poet  aSLce  at  such  a  time  as  that  in  the 
ordinary  course  of  mail  it  would  be  receiv- 
ed by  the  addressee  within  the  time  prescrib- 
ed by  the  statute.  Indeed,  the  cases  Just 
cited  lean  strongly  to  the  conclusion  that 
notice  by  mail  would  not  be  sufficient  unless 
the  letter  containing  the  notice,  even  though 
posted  in  time  to  have  reached  the  addressee 
by  due  course  of  mail  within  due  time,  did 
actually  so  reach  him.  However,  we  need 
not  pass  upon  that  question  now,  for  it 
does  not  appear  from  this  record  that  the 
letter  was  mailed  at  such  a  time  as  that  It 
ought  to  have  been  delivered  earlier  than 
xhe  morning  of  the  Sd.  This,  as  we  have 
4aid,  was  too  late. 

Judgment  reversed. 

(6  Ga.  App.  112) 

ROYAL  ▼.  CITY  OF  DUBLIN. 

PLUMMER  V.  SAME. 

(Nos.  1,771,  1,772.) 

(Court  of  Appeals  of  Georgia.    April  15,  1909.) 

Cbikinai.   Law   (8   1092*)— Bill  of  Excep- 
tions—Service. 

A  bill  of  exceptions,  complaining  of  a  re- 
fusal of  the  Judge  of  the  superior  court  to  sanc- 
tion a  certiorari  to  review  a  conviction  in  a  mu- 
nicipal court,  should  be  served  upon  the  munic- 
ipality or  its  attorney,  and  not  ui)on  the  solic- 
itor general  of  the  circuit  McDonald  v.  Town 
of  Ludowid,  8  Ga.  App.  654,  60  S.  B.  337. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  I  1092.»1 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  H.  Martin,  Judge. 
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Lee  Royal  and  Henry  PImnmer  were  con- 
Yicted  of  violation  of  an  ordinance  of  the 
city  of  Dublin,  and  each  brings  error.  Writs 
of  error  dismissed. 

Hal  B.  Wimberly,  for  plaintiffs  in  error. 
Barl  Camp,  for  defendant  in  error. 

POWELL,  J.     Writs  of  error  dismissed. 


(6  Ga.  App.  vs^ 
WIMPBT  ▼.  liAYOR,  BTO.,  OF  GAINES- 
VILLE.    (No.  1,790.) 

(Conrt  of  Appeals  of  Georgia.    April  15,  1909.) 

CsnaiTAi.  Law  (|  1091*)— AppEAii— Dewial 
or  Certiorari— StTFFiciENGY  of  Record. 
In  order  for  this  court  to  reyiew  the  refus- 
al of  the  judge  of  the  superior  court  to  sanc- 
tion a  certiorari,  the  petition  for  certiorari  must 
be  incorporated  in  the  bill  of  exceptions,  or  oth- 
erwise rerified  as  a  part  thereof  by  the  trial 
judge.  An  unsanctioned  petition  cannot  be 
specified  as  a  part  of  the  record.  Clarke  y. 
Deal,  4  Ga.  App.  326,  61  S.  E.  295;  Hall  y. 
State,  2  Ga.  App.  437,  58  S.  E.  568. 

[E3d.  Note.— For  other  cases,  see  Criminal  Law, 
Gent  Dig.  §  2831 ;    Dec.  Dig.  §  1091.^] 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Action  between  Ardi  Wlmpey  and  the 
Mayor,  etc.,  of  GainesTllle.  From  an  order 
of  the  superior  court  refusing  a  writ  of  cer- 
tiorari, Wlmpey  brings  error.    Dismissed. 

B.  P.  Gaillard,  Jr.,  for  plalntifr  in  error. 
Howard  Thompson,  for  defendant  in  error. 

POWBLI4  J-    Writ  of  error  dismissed. 


<6  Oa.  App.  104) 

ZACKBBY  y.  STATE.    (No.  1,724.) 
(Court  of  Appeals  of  Georgia.  .  April  15,  1909.) 

1.  A0U1.TBBT  (SS  1,  lO*)^PEasoirs  Lxablk— 

BusDEN  or  Pboov. 

To  constitute  the  offense  of  adultery  in  this 
state,  both  parties  to  the  criminal  act  must  be 
married  persons  at  the  time  of  its  commission. 
The  burden  is  upon  the  state  to  prove  this  es- 
sential fact  before  a  conviction  of  either  party 
would  be  authorized.  Pen.  €k>de  1895,  |  381 : 
Bennett  ▼.  State,  103  Ga.  66,  29  S.  B.  919. 

[Bd.    Note.— For   other   cases,   see   Adultery, 
Gent  Dig.  U  2,  19;   Dec  Dig.  8f  1,  10.^] 

2l  BiABBiAOB   (I  50*)  —  Cohabitation   and 

Bepxttation. 

Mere  reputation,  unsupported  by  proof  of 
cohabitation,  is  by  itself  insufficient  to  estab- 
lish a  marriage,     wood  v.  State,  62  Ga.  407. 

[Bd.   Note.— For  other  cases,    see  Marriage, 
Gent.  Dig.  t  86;   Dec  Dig.  §  50.*] 

8.  Marbiage  (S  50*)— Sufficdsnct  of  Bti- 
DENCB— Reputation. 

Where,  on  the  trial  of  a  man  charged  with 
the  offense  of  adultery,  the  state  relied  upon 
evidence  that  at  some  indefinite  time,  prior  to 
the  commission  of  the  alleged  offense,  the  de- 
fendant was  generally  reputed  to  have  been  mar- 
ried and  to  have  cohabited  with  some  unnamed 
woman,  and  that  he  himself  had  so  stated,  it 


was  insufficient  to  establish  the  fact  of  his 
marriage  at  the  time  of  the  alleged  adultery. 

[ESd.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  S  86;   Dec.  Dig.  S  50.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sylvester ;  J.  B. 
Williamson,  Judge. 

Minnie  Zackery  was  convicted  of  adultery, 
and  she  brings  error.    Reversed. 

Claude  Payton,  for  plaintiff  in  error.  J. 
H.  Tipton,  Sol.,  for  the  State. 

EnLLy  0.  J.    Judgment  reversed. 


(6  Ga.  App.  108) 
MUNGIN  V.  STATE.     (No.  1,740.) 
(Court  of  Appeals  of  Georgia.    April  15,  1909.) 

Labcent  (5  67*)— Evidence. 

There  was  no  evidence  whatever  of  the 
animus  furandi  and  the  possession  of  the  prop- 
erty by  the  defendant.  Tiie  only  circumstance 
indicating  guilt  was  fully  explained,  and  was 
entirely  consistent  with  innocence. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  (  150;   Dec  Dig.  I  57.»] 

(Syllabus  by  the  CJourt.) 

EIrror  from  Superior  Court,  Mcintosh 
County;   W.  G.  Charlton,  Judga 

Isaac  Mungin  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

W.  de  R.  Barclay,  for  plaintiCT  in  error. 
N.  J.  Norman,  Sol.  €^n.,  for  the  State. 

HILL,  C  J.    Judgment  reversed. 


COLQUITT  V.   STATE 


(6  Oa  App.  109) 
(No.   1,74T.) 


(0>urt  of  Appeals  of  Georgia.    April  15,  1909.) 

L  Gaming  (8  103*)— Sufficiency  of  Verdict. 
An  accusation  containing  two  counts  charg- 
ed the  defendant  with  the  offense  of  gaming 
by  playing  and  l>etting  for  money  at  games 
played  with  cards  and  games  played  with  dice. 
The  verdict  was  guilty,  without  specifying  upon 
which  count  it  was  based.  Held,  that  the  ac- 
cusation charged  but  the  one  offense  of  j^aming, 
the  two  counts  varying  the  methods  of  its  com- 
mission, and  a  general  verdict  of  guilty  will  be 
upheld,  if  either  count  is  supported  by  the 
evidence.  Tooke  v.  State,  4  Ga.  App.  495,  61 
S.  E.  917,  and  citations. 

[EM.  Note.— For  other  cases,  see  Gaming,  Dec 
Dig.  §  103.*] 

2.  Sufficiency  of  Evidence. 

The  evidence  fully  supports  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Americus;  C.  R. 
CJrisp,  Judge. 

Joe  Olquitt  was  convicted  of  gaming,  and 
brings  error.    Affirmed. 

Howell  B.  Simmons,  for  plaintiff  in  error. 
Zach  Childers,  Sol.,  for  the  State. 


HILL,  C.  J.    Judgment  affirmed. 


•For  other  cases  see  same  topic  and  McUon  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezet 
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(9  Oa.  App.  79) 

NATIONAL  FOWLER  BANK  ▼.  BURCH  et 
aL     (No.  1.677.) 

(Court  of  Appeals  of  Qeorgia.    April  15,  1909.) 

APPEAI.  AND  Bbbob  (§  1004*)— Rbtixw— Evi- 

DENCB. 

The  plaintiffs  saed  apon  a  promissory  note. 
The  defendants  pleaded  partial  failure  of  con- 
sideration. Under  the  plea  and  the  testimony 
the  Terdict  against  the  defendants  should  in  no 
eyent  have  beien  for  less  than  $433.  It  was  for 
only  about  one-third  of  that  sum.  Irrespective 
of  other  exceptions,  the  yerdict  must  be  set 
aside,  upon  the  complaint  of  the  plaintiff,  on 
the  ground  that  it  is  contrary  to  law  and  evi- 
dence. 

[S)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  3944;  Dec  Dig.  |  1004.*] 

(Syllabus  by  the  Court.) 

Error  from  C^ty  Ck)iirt  of  Abbeville;  D. 
B.  Nicholson,  Judge. 

Action  by  the  National  Fowler  Bank 
against  M.  A.  Bnrch  and  others.  From  a 
Judgment  for  a  part  of  the  debt  claimed, 
plaintiff  brings  error.    Beversed. 

Williams  &  Baldwin,  for  plaintiff  In  error. 
J.  F.  DeLacy,  for  defendants  In  error. 

POWSm  J.    Judgment  reversed. 


(6  Qfl.  App.  47) 

PBNDERGBAST  v.  GRBESON.    (No.  1,373.) 

(Court  of  Appeals  of  Georgia.    April  15,  1909.) 

Tbial  ((  143*)— Questions  of  Law  or  Fact. 

While  ordinarily  a  jury  should  attach  more 
weight  to  positive  than  to  negative  testimony, 
yet  they  are  not  absolutely  bound  to  do  so. 
Therefore,  where  the  existence  of  a  material 
and  controlling  fact  in  a  case  is  strongly  af- 
firmed by  positive  testimony,  and  weakly  denied 
by  other  testimony,  although  somewhat  negative 
in  character,  the  Question  is  issuable,  and  can- 
not be  detennined  by  the  court  as  a  matter 
of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  342,  843;   Dec.  Dig.  8  143.»] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Abbeville;  D. 
B.  Nicholson,  Judge. 

Action  by  W.  B.  Greeson  against  T.  J.  Pen- 
dergrast  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed  on  condition. 

Max  E.  Land  and  Walter  F.  Hall,  for 
plaintiff  In  error.  Hal  Lawson,  for  defend- 
ant In  error. 

HILL,  C.  J.  This  Is  a  suit  on  a  note  for 
principal,  interest,  and  attorney's  fees.  On 
the  conclusion  of  the  evidence  the  court  di- 
rected a  verdict  for  the  plaintiff  for  the  full 
amount  of  the  suit  In  this  court  the  plain- 
tiff In  error  expressly  abandons  all  the  as- 
signments of  error  except  as  to  the  direction 
of  a  verdict  for  attorney's  fees.  He  contends 
that,  under  the  plea  and  the  evidence,  the 
question  as  to  whether  he  had  been  served 
with  the  statutory  notice  claiming  attorney's 


fees  was  issuable,  and  that  the  direction  of 
a  verdict  for  attorney's  fees  was  therefore  er- 
roneous. 

The  evidence  on  this  subject,  briefly  stated, 
is  as  follows :  The  attorney  for  the  plaintiff 
testified  that  he  prepared  a  written  notice  in 
form  for  attorney's  fees  and  gave  it  to  his 
client  with  direction  to  have  it  timely  served 
on  the  defendant.  The  client  testified  that 
on  the  same  day  he  received  the  notice  from 
his  attorney  he  delivered  It  to  one  Ijivings- 
ton,  with  direction  to  serve  it  on  the  defend: 
ant  and  that  Livingston  Immediately  there- 
after reported  to  him  that  he  had  served  It 
on  the  defendant  Livingston  also  testified 
that  he  remembered  serving  on  the  defendant 
the  paper  given  to  him  by  the  plaintiff,  but 
did  not  remember  the  date  on  which  he  serv- 
ed it,  and  did  not  know  what  the  paper  was. 
The  defendant  testified :  "I  don't  think  Liv- 
ingston served  any  notice  of  attorney's  fees 
on  me  in  this  case.  That  is  my  recollection. 
I  haven't  any  paper  that  he  served  on  me, 
that  I  remember." 

While  the  testimony  of  the  defendant  was 
vague,  Indefinite,  and  uncertain,  it  cannot  be 
said  that  It  was  not  sufficient  to  make  the 
question  of  service  of  the  notice  of  attorney's 
fees  Issuable,  and,  although  fragile,  is  of  suf- 
ficient strength  to  be  submitted  to  the  jury. 
The  want  of  recollection  by  some  men  of  the 
existence  of  a  fact  might  be  considered  as 
weighty  as  the  positive'  recollection  of  some 
other  men  that  the  fact  did  not  exist  The 
weight  of  the  testimony,  whether  positive  or 
negative,  is  for  the  jury,  and  ordinarily  they 
are  not  bound  to  accept  positive  in  prefer- 
ence to  negative  testimony.  Hunter  v.  State, 
4  Ga.  App.  761,  62  S.  B.  466.  Whether  the 
defendant  was  served  with  the  notice  of  at- 
torney's fees  should  have  been  submitted  to 
the  jury. 

The  judgment  Is  affirmed,  on  condition  that 
the  defendant  In  error  write  off  from  the 
judgment  the  amount  of  attorney's  fees; 
otherwise,  the  judgment  should  be  reversed. 

Judgment  affirmed,  on  condition. 


(6  Qa.  App.  67) 
RIVERSIDE  MILLS  v.  BROOKS. 
(No.  1.447.) 

(Court  of  Appeals  of  (Georgia.    April  15,  1909.) 

Masteb  and  Servant  (§§  116.  177.  216*)— 
Safe  Place  in  Which  to  Work— Tempo - 
BABT  Structures— Fellow  Servants— Neo- 
LiGENCE  —  Assumption  of  Risk  — Negu- 
qencb  of  Master. 

The  master  is  not,  under  his  general  duty 
of  respecting  the  servant's  safety,  held  to  the 
same  quantum  of  care  in  the  erection  of  plat- 
forms and  scaffolds  intended  only  for  tempo- 
rary use  as  he  is  in  the  building  and  mainten- 
ance of  more  permanent  structures.  If  the 
servant  is  hurt  by  reason  of  the  fact  that, 
while  he  and  fellow  servants  are  attempting 
to  handle  a  heavy  object  upon  a  temporary  work 
scaffold  consisting  of  planks  laid  loosely  upon 
work  horses,  the  fellow  servants  walked  back 
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vpoQ  tliat  portion  of  ibe  planks  lying  beyond 
the  sapport  of  the  work  horus,  oo  that  the 
planks  tilted  ap  and  knocked  the  servant  off,  his 
Injoiy  is  to  be  attxibnted  to  the  negligence 
of  the  fellow  servants,  or  to  one  of  the  as- 
sumed risks  of  the  service.  In  such  a  case  the 
leayinc  of  the  planks  unfastened  is  ordinarily 
not  an  act  of  negligence  on  the  part  of  the 
master. 

-  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  207,  852»  607-678;  Dec. 
Dig.  H  116,  177,  216.»3 

(Syllabus  by  the  Goart) 

Error  from  City  Court  of  Richmond  Ooim- 
ty;  Wm.  F.  Eve,  Judge. 

Action  by  Richard  Brooks  against  the  Riv- 
erside '  Mills.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Brooks  sued  the  Riverside  Mills,  alleging 
In  substance  that  the  defendant  directed  the 
overhead  shafting  In  one  of  the  loom  rooms 
of  its  factory  removed  for  the  purpose  of 
maklnir  some  changes  therein;  that  in  order 
for  the  workmen  to  reach  this  shafting  a 
temporary  scaffold  was  provided,  consisting 
of  three  work  horses  or  benches  placed  in  a 
line  a  short  distance  apart,  upon  which  was 
placed  a  flooring  of  planks ;  that  the  plaintiff 
had  been  assigned  by  the  defendant  to  work 
In  the  picker  room,  and  on  the  day  of  the 
injnry  was  called  therefrom  and  directed  to 
take  his  place  on  this  elevated  platform  and 
assist  In  removing  this  shafting  to  the  floor ; 
that  he  and  the  other  workmen  had  removed 
the  shafting  to  the  floor,  where  the  necessary 
changes  were  made,  and  at  the  time  of  the 
injury  were  In  the  act  of  replacing  the  shaft- 
ing into  the  hangers  overhead;  "that  the 
platform  aforesaid  was  longer  than  the  shaft- 
ing, and  that  portion  of  the  platform  which 
was  Immediately  under  the  overhead  hangers 
was  beyond  the  middle  of  the  said  platform ; 
that  the  plaintiff  and  one  other  hand  was 
handling  the  one  end  of  the  shafting,  and 
two  or  more  hands  were  handling  the  other 
end  of  the  shafting,  carrying  it  to  its  posi- 
tion under  the  overhead  hangers,  to  lift  It 
Into  its  place ;  that  as  soon  as  the  hands  hav- 
ing in  charge  the  farther  end  from  plaintiff 
of  the  shafting  aforesaid  passed  beyond  the 
middle  of  the  said  platform,  carrying  to  the 
said  farther  end  the  greater  weight,  the 
planks,  haying  been  left  negligently  unsecur- 
ed, flew  up,  plaintiff  was  knocked  from  his 
position  on  the  platform  to  the  floor,  and 
the  planks  of  the  platform  and  the  shafting 
fell  on  him,  knocking  him  unconscious"  and 
inflicting  other  enumerated  injuries ;  that  at 
the  time  this  plaintiff  received  his  injuries 
aforesaid  he  was  in  the  careful  discharge  of 
his  duties,  acting  under  the  orders  of  the  de- 
fendant and  was  free  from  fault ;  that  the  in- 
juries received  as  aforesaid  were  '*due  to  the 
negligence  of  the  defendant  in  neglecting  and 
failing  to  provide  for  this  plaintiff  a  safe 
place  on  which  to  work,  and  In  assigning  him 
to  duty  thereon  without  warning  him  of  Its 


dangerous  diaracter;  that  the  plaintiff  had 
no  connection  with  the  construction  of  the 
said  platform,  had  no  duty  therewith,  and 
was  Ignorant  of  its  dangerous  character, 
when  he  obeyed  the  order  of  the  defendant  to 
stand  on  said  platform."  The  defendant 
excepts  to  the  overruling  of  a  general  de- 
murrer to  the  petition. 

Jos.  B.  &  Bryan  Cumming  and  Jas.  M. 
Hull,  Jr.,  for  plaintiff  in  error.  F.  W.  Cap- 
ers, for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that  this 
case  falls  within  the  rules  announced  in 
Daniel  v.  Forsyth,  106  6a.  668,  32  S.  E.  621* 
Ludd  V.  WUkins,  118  Ga.  626,  46  S.  E.  429, 
Bolden  v.  Central  of  Ga.  By.  Co.,  130  Ga. 
466,  60  S.  E.  1047,  and  Quinn  v.  Allen,  1  Ga. 
App.  807,  67  S.  E.  967,  and  that  the  general 
demurrer  should  have  been  sustained.  It  is 
distinguishable  on  its  facts  from  those  cases 
in  which  the  servant  has  been  allowed  to 
recover  for  injuries  received  through  defects 
in  the  construction  of  platforms  and  stagings 
intended  for  more  than  temporary  use. 
There  is  no  suggestion  that  the  temporary 
platform  erected  in  the  present  case  was  In 
any  wise  different  from  the  ordinary  tempo- 
rary scaffold  commonly  used  for  the  purpose 
of  attending  to  some  transitory  overhead 
work.  There  is  nothing  intricate  or  hard  to 
understand  about  a  platform  consisting  of 
three  work  horses  or  benches  placed  in  a 
line  at  a  short  distance  from  one  another, 
with  planks  laid  loosely  thereon.  Every  man 
of  ordinary  experience  and  common  powers 
of  observation  knows  or  can  ascertain  from 
superficial  observation  the  nature  and  the 
dangers,  if  any,  of  this  form  of  construction. 
It  does  not  require  any  expert  to  know  that, 
if  the  weight  upon  the  platform  is  imposed 
upon  that  part  of  the  plank  which  lies  be- 
yond the  support  of  the  work  horse,  the 
equilibrium  is  likely  to  be  destroyed,  so  as  to 
cause  the  planks  to  tly  up. 

No  reason  is  alleged  in  the  present  petition 
why  the  master  should  have  taken  the  un- 
usual precaution  of  nailing  down  the  planks, 
or  why  the  servant  should  have  had  any 
reason  to  believe  that  the  planks  were  nail- 
ed down.  Planks  upon  temporary  scaffolds 
of  this  kind  are  not  usually  nailed  down. 
The  natural  inference  arising  in  the  mind  of 
any  man  of  ordinary  intelligence  and  experi- 
ence upon  approaching  such  a  platform  is 
that  the  planks  are  unsecured,  and  this  peti- 
tion suggests  no  reason  why  the  plaintiff 
conceived  any  other  notion.  It  would  be 
far-fetched,  indeed,  to  say  that  the  master 
ought  to  have  foreseen  that  any  servant 
would  presume  that  the  planks  were  nailed 
down.  Indeed,  it  may  be  said  with  all  fair- 
ness that  the  proximate  cause  of  the  plain- 
tiff's Injury  was  not  the  fact  that  the  planks 
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wen  left  unsecured,  for  that  was  bnt  a  part 
ci  the  natural  order  of  things,  but  that  the 
proximate  cause  of  his  Injury  was  that  his 
fellow  servants,  without  exercising  due  cau- 
tion, stepped  back  with  their  load  upon  that 
part  of  the  planks  which  lay  beyond  the  sup- 
port of  the  work  horse.  The  master  of  course, 
Is  not  responsible  for  the  negligence  of  fel« 
low  servants  in  cases  of  this  kind.  The 
plaintiff,  as  well  as  his  fellow  servants, 
should  be  held  derelict,  if  they  failed  to  Ob- 
serve and  act  upon  familiar  laws  of  nature 
applicable  to  the  work  at  hand.  See  Worlds 
T.  Ga.  R.  R.,  99  Ga.  283,  25  S.  0.  846. 

If,  as  the  plaintiff  alleges,  the  planks  were 
so  placed  on  the  work  horses  that  the  carry- 
ing of  the  greater  weight  to  one  end  would 
cause  the  other  end  to  *'fly  up,"  then  the  law 
of  nature  applicable  is  one  which  even  chil- 
dren playing  ''seesaw"  thoroughly  understand 
and  appredata  For  a  further  discussion  of 
the  subject,  see  Labatt  on  Master  &  Servant, 
•  614,  note  1(a). 

Judgment  reversed. 


(6  Ga.  App.  6») 

ANDERSON  v.  PBTBBT.    (No.  1.453.) 

(Court  of  Appeals  of  Georgia.    April  15,  1909.) 

Limitation   or  Actions   (t   22^)— "Witness 
Hand  and  SEAii"— '^iNSTBXTiaNT  Un- 

DKB  SeAI.." 

Where  at  the  end  of  a  note  are  the  words 

••Witness hand  and  seal,"  followed  by  the 

signature  of  the  maker,  with  the  word  "Seal" 
in  brackets  annexed  to  the  signature,  this  is 
equivalent  to  the  words  "Witness  my  hand  and 
seal,'*  or  "Signed  and  sealed,"  and  the  note  is 
an  instrument  under  seal,  according  to  Civ. 
Code  1895,  |  8765.  The  omission  of  the  pro- 
noun  "my**   from   the   words   "Witness  

band  and  seal*'  is  without  significance,  and  will 
be  supplied  by  construction. 

[Bd.  Note.~-For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  |  22.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  Q.  Lewis,  Judge. 

Action  in  a  justice's  court  by  Claude  Pe- 
teet,  for  the  use,  etc,  against  J.  C.  Ander- 
son. The  Justice  gave  Judgment  for  defend- 
ant, which  was  reversed  on  certiorari  by  the 
Judge  of  the  superior  court,  and  defendant 
brings  error.    Affirmed. 

M.  C  Few,  for  plaintiff  in  error.  Percy 
Mlddlebro<4ui  and  F.  (X  Foster,  for  defendant 
In  error. 

HILL,  OL  J.  This  was  a  suit  brought  on  a 
promissory  note  in  a  Justice's  court  A  plea 
of  the  statute  of  limitations  was  filed  by  the 
maker.  The  Justice,  on  inspection  of  the 
note  sued  upon,  held  that  it  was  not  an  in- 
strument under  seal;  and,  as  the  suit  was 
filed  more  than  six  years  after  the  date  of 
maturity  of  the  note,  he  sustained  the  plea. 
This  Judgment  was  reversed  on  certiorari; 
the  Judge  of  the  superior  court  holding  that 


the  note  was  an  instrument  under  seal,  and 
that  the  statute  of  limitations  on  specialties 
or  instruments  under  seal  was  applicable. 
To  this  Judgment  the  defendant  in  the  suit 
brings  error  to  this  court 

It  will  thus  be  seen  that  the  only  question 
in  the  case  is  as  to  whether  the  note  was  an 
instrument  und^  seal.  The  note  is  dated 
January  17, 1895,  and  due  eight  months  after 
date.  It  is  in  the  usual  form  of  a  promissory 
note  and   concludes   as   follows:     "Witness 

hand   and   seal.     J.    C.    Anderson. 

[SeaL]  .  [L.S.r  It  Is  contend- 
ed by  the  plaintiff  in  error,  the  maker  of  the 
note,  that  the  omission  of  the  pronoun  "my" 
between  the  word  "witness"  and  the  word 
"hand"  proves  that  the  intention  of  the  mak- 
er  was  to  make  the  instrument  a  simple 
promissory  note  not  under  seal ;  and  it  was 
contended  by  the  defendant  in  error,  the 
payee  in  the  note,  that  the  omission  of  the 
pronoun  "my"  was  only  a  clerical  oversight, 

and  that  the  words  "Witness  hand 

and  seal,"  followed  by  the  signature  of  the 
maker,  with  the  word  "Seal"  in  brackets  ap- 
pended to  the  signature,  clearly  make  the 
note  an  instrument  under  seal. 

A  statute  of  this  state  (Civ.  Code  1895,  § 
3765)  expressly  declares  that  "no  instrument 
shall  be  considered  under  seal  unless  so  re- 
cited in  the  body  of  the  instrument";  and, 
construing  this  section,  the  Supreme  Court 
has  held  in  several  cases  that  to  constitute 
an  instrument  under  seal  there  must  be  the 
recitation  of  that  fact  in  some  form  in  the 
body  of  the  note,  as  well  as  the  word  "Seal," 
or  "L.  S.,"  at  the  end  of  the  signature  of 
the  maker — ^in  other  words,  that  neither  the 
recitation  in  the  body  of  the  instrument  that 
the  same  is  a  sealed  instrument,  nor  the  mere 
addition  of  a  seal  of  any  character  after  the 
signature  of  the  maker,  is  sufficient  to  ren- 
der a  promissory  note  a  sealed  instrument 
but  both  the  recital  and  the  seal  annexed  to 
the  Instrument  must  appear.  Jackson  v.  Au- 
gusta Southern  Ry.  Co.,  125  6a.  801,  54  S.  E>. 
697;  Chambers  v.  Kingsberry,  68  Ga.  828; 
Stansell  v.  COrley,  81  Ga.  453,  8  S.  Ew  868; 
Ridley  v.  Hlghtower,  112  Ga.  479,  37  S.  R 
733 ;  Echols  v.  PhUllps,  112  Ga.  700,  37  S.  a 
977.  In  Humphries  v.  Nix,  77  Ga.  98,  it  la 
held  that  "where,  at  the  end  of  a  note  were 
the  words  'Signed  and  sealed,'  followed  by 
the  signature  of  the  maker  and  a  scroll  for  a 
seal,  with  the  letters  *L.  S.'  written  across  It 
this  was  equivalent  to  the  words  'Witness 
my  hand  and  seal,'  followed  in  the  same  way, 
and  the  paper  was  a  sealed  instrument  un- 
der   ••    ♦    the  Code." 

We  do  not  think  that  there  can  be  any 
doubt  that  the  note  in  question  is  an  instru- 
ment under  seal.  The  omission  of  the  pro- 
noun "my"  after  the  word  "witness"  and  be- 
fore the  word  "hand,"  so  as  to  make  the  en- 
tire sentence  read  "witness  my  hand  and 
seal,"  is  a  palpable  inadvertence,  and  the 
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pronoon  ''iny"  can  be  supplied  by  constrac- 
tlon.  Tbe  original  note  Is  on  a  printed  form, 
and  the  space  for  the  prononn  Is  left  blank 
for  the  contingency  of  single  or  joint  obligors. 
The  pronoun  in  the  blank  space  would  have 
given  to  the  sentence  grammatical  accuracy, 
tut  its  omission  in  no  wise  detracts  from  the 
legal    significance   of    the    words    "Witness 

hand  and  seal*"  appearing  in  the  body 

of  the  note  and  followed  by  the  signature  of 
the  maker,  with  the  additional  word  '*Seal** 
in  brackets  appended  to  the  signature.  In 
construing  an  instrument,  the  courts  will  giye 
to  the  words  used  their  usual  and  ordinary 
ligniflcance,  without  reference  to  grammatic- 
al construction.  This  is  the  conclusion  from 
an  examination  of  the  note  Itself.  If  this 
conclusion  needs  any  argumentatiye  support, 
it  may  be  found  in  the  suggestion  that,  if 
the  maker  of  the  note  had  not  intended  it  to 
be  under  seal,  he  would  not  have  omitted 
the  insignifloant  pronoun  ''my**  when  consid- 
ered with  the  context  of  the  execution  of  the 
instrument,  but,  by  striking  therefrom  the 
words  "Witness  hand  and  seal"  and  the  word 
"Seal***  following  his  signature,  would  have 
left  no  room  for  construction. 

The  only  question  in  the  case  being  one  of 
law,  which  must  finally  control,  we  affirm  the 
Judgment,  with  direction  that  the  superior 
court  enter  a  Judgment  on  the  certiorari  in 
favor  of  the  plaintiff  for  the  amount  of  the 
note,  principal,  interest,  and  costs. 

Judgment  affirmed. 


(6  Ga.  App.  4S) 

BYNE    T.    MAYOR,    ETC.,  OP    CITY    OP 

AMBRICUS.     (No.  1,37a) 

(Court  of  Appeals  of  Georgia.  April  15,  1909.) 

1.  INDKMIVITT  (S  14*)  —  CONGLUSIVEITESS  — 
PSBfiONB  CONOLUOED  —  PERSONS  VOUCHED 
IWTO  COUBT. 

Where  a  judgment  for  damages  has  been 
recovered  against  a  municipality  for  negligence 
in  permitting  a  dangerous  obstruction  to  be 
erected  and  maintained  in  the  street,  and  the 
owner  of  the  abutting  property,  who  erected  and 
maintained  the  obstruction,  has  been  daly  and 
timely  vouched  into  court  to  defend  the  suit, 
in  a  suit  by  the  municipality  over  against  the 
vouchee,  the  judgment  against  the  former  is 
conclusive  against  the  latter  as  to  the  right  of 
the  injured  party  to  recover  the  amount  of 
the  verdict,  and  as  to  all  defenses  that  either 
the  municipality  or  the  party  vouched  could 
have  set  up  in  the  first  suit,  and  which  were 
actually^  set  up  and  passed  upon  In  that  suit. 
PSd.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  §  41 ;  Dec  Dig.  §  14.*] 

2L  MimiCIPAL  OOBPOBATIONS  (§  808^)  —  IN- 
DEICNITT  (§  13^)— 0BBTBT70TI0NS  IN  STBEBTS 
— LlABIUTY  OF  ABUTTINQ  OwNEB. 

While  a  person  injured  by  an  unsafe  ob- 
struction placed  over  the  sidewalk  by  an  own- 
er of  abutting  property  may  have  a  right  of 
action  against  the  city  for  negligence  in  allow- 
ing the  obstruction  on  the  sidewalk,  this  does 
not  affect  the  liability  of  the  owner  responsible 
primarily  for  such  obstruction.  The  owner's 
liability  arises  from  his  negligent  conduct  in 
erecting  and  maintaining  the  dangerous  obstruc- 


tion on  the  sidewalk.  The  city's  liability  arises 
from  its  negligence  in  not  keeping  its  side- 
walks in  a  safe  condition.  A  party  injured  by 
such  obstruction  has  a  right  of  action  against 
either  the  owner  or  the  city,  or  both;  and, 
if  the  city  is  forced  to  pay  for  the  injury  eaused 
by  the  obstruction,  it  ordinarily  has  a  right 
of  action  over  against  the  owner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §|  1684-1687,  1690- 
1694;  Dec.  Dig.  §  808;*  Indemnity,  Cent.  Dig. 
8  29;    Dec  Dig.  §  13.*] 

8.   liANDLOBD   AND   TBNANT   (§    167^)— I/IABIL- 
ITT   OF    LANDLOBD    FOB    DEFECTIVE    REPAIBS 

BT  Tenant. 

The  owner  of  property  is  liable  for  injuries 
caused  by  defective  repairs  made  by  the  tenant 
in  possession,  where  tne  law  imposes  upon  the 
owner  the  duty  of  making  such  repairs,  or 
where  the  tenant  is  authorized  by  the  owner  to 
make  the  repairs. 

[Eid.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  672 ;    Dec.  Dig.  §  167.*] 

4.  Sufficiency  of  Evidence. 

No  error  of  law  appears,  and  the  verdict  is 
supported  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Clt7  Court  of  Albany;  D.  F. 
Crosland,  Judge. 

Action  by  the  Mayor  and  Counclimen  of 
the  City  of  Americus  against  Mrs.  G.  V.  Byne. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

The  plaintiff  in  error  was  the  owner  of  a 
building  in  the  dty  of  Americus,  to  which 
was  attached  a  wooden  shed  or  awning  ex- 
tending on  and  above  the  sidewalk.  On  De- 
cember 22,  1905,  a  runaway  mule  hitched  to 
a  wagon  ran  against  one  of  the  posts  of  the 
shed  or  awning,  knocking  it  out  of  place,  and 
on  InstructionB  from  the  chief  of  police  of 
the  city  the  agent  of  the  plaintiff  in  error 
who  had  the  property  in  charge  repaired  the 
shed  or  awning,  and  on  inspection  by  the 
chief  of  police  it  appeared  to  be  in  a  safe 
condition.  On  the  following  day,  without 
any  cause  so  far  as  the  evidence  discloses, 
the  shed  or  awning  fell  upon  the  sidewalk. 
Injuring  several  persons,  one  of  whom  was 
the  minor  son  of  Henry  Martin.  Henry  Mar* 
tin,  as  next  friend  for  his  minor  son,  brought 
suit  against  the  mayor  and  council  of  the 
city  of  Americus  to  recover  damages  sustain- 
ed by  him  from  the  falling  of  the  shed  or 
awning,  alleging  that  it  was  in  a  dangerous 
condition  and  likely  to  fall,  whicb  condition 
was  known  to  the  city,  and  charging  that  the 
city  was  negligent  in  allowing  the  shed  to 
remain  in  a  dangerous  condition  on  and  over 
the  sidewalk  of  the  city.  The  city  served 
the  plaintiff  in  error,  as  the  owner  of  the 
building  in  question  and  the  shed  or  awning 
attached,  with  timely  notice  of  the  filing  of 
this  suit,  vouching  her  into  court  to  defend 
the  same.  This  she  declined  to  do.  The  city 
of  Americus  defended  the  suit,  and  the  trial 
resulted  in  a  verdict  against  it  for  $300, 
which  was  fully  paid  and  discharged  by  the 
city.    The  dty  brought  suit  against  the  plain- 
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tiff  In  error  to  recoYer  from  her  the  amount 
paia  out  by  it  on  account  of  the  judgment, 
and  on  the  trial  of  this  case  a  verdict  was 
rendered  in  favor  of  the  city.  The  defendant 
excepts  to  the  Judgment  overruling  her  mo- 
tion for  a  new  trial. 

8.  J.  Jones,  for  plaintiff  in  error.  May- 
nard  &  Hooper  and  Pope  &  Bennet,  for  de- 
fendant in  error. 

Him  O.  J.  (after  stating  the  facts  as 
above).  Under  the  above  statement  of  facts, 
section  5234  of  the  avll  Code  of  1895  enti- 
tled the  dty  to  a  Judgment  against  the  plain- 
tiff in  error  as  the  owner  of  the  property, 
if  she  was  in  fact  negligent  in  the  construc- 
tion of  the  shed  or  awning  or  was  negligent 
in  maintaining  it  in  en  unsafe  condition. 
This  section  maizes  the  Judgment  rendered 
against  the  dty  in  the  suit  to  recover  dam- 
ages, if  the  owner  of  the  property  which 
caused  the  damage  has  been  duly  vouched 
into  court,  condusive  against  the  ow;Der  so 
vouched  as  to  the  amount  and  right  of  the 
plaintiff  to  recover  in  the  suit  against  the 
dty.  As  stated  by  Judge  Powell  in  McAr- 
thor  V.  Ogletree,  4  Oa.  App.  429,  ei  S.  R  859, 
this  section  of  the  Code  is  merely  declaratory 
of  the  prindple  announced  by  the  Supreme 
Court  in  the  case  of  Western  &  Atiantic  B. 
Co.  V.  Atlanta,  74  Ga.  774,  which  decision  it- 
self follows  the  dedsion  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Chicago  V.  Robins,  2  Black,  418»  17  L.  Bd. 
298.  This  prindple  has  also  been  fully  discuss- 
ed in  the  opinion  rendered  by  Judge  Powell  in 
the  McArthor  Case,  supra.  See,  also,  in  this 
connedion,  Taylor  v.  All^  (Ga.)  62  S.  B.  291 ; 
Faith  V.  Atianta,  78  Ga.  780,  4  S.  E.  a  The 
law  is  therefore  well  settied  in  this  state  on 
the  subject  now  uuder  consideration. 

The  plaintiff  in  error  as  defendant  in  the 
court  below,  averred  in  her  answer  that  she 
had  not  been  duly  and  timely  served  with  no- 
tice of  the  pendency  of  the  suit  against  the 
dty  to  recover  damages,  and  had  had  no  op- 
portunity of  appearing  and  defending  the 
suit  There  was  no  evidence  introduced  by 
her  in  support  of  this  plea,  and  the  positive 
testimony  in  behalf  of  the  city  established 
the  fact  that  she  was  duly  and  timely  vouch- 
ed into  court  to  defend  the  suit  This,  there- 
fore, left  In  the  case  only  one  question  for  the 
consideration  of  the  Jury,  to  wit,  whether  the 
plaintiff  in  error,  as  the  owner  of  the  proper- 
ty in  connection  with  which  the  shed  or  awn- 
ing was  eroded  and  used,  failed  to  exercise 
ordinary  care  and  diligence  in  the  coustruc- 
tion  of  the  shed  or  awning,  or  In  keeping  and 
maintaining  it  in  a  safe  condition  for  pedes- 
trians who  were  entitied  to  the  use  of  the 
sidewalk.  She  contended  that  although  the 
shed  or  awning  may  have  been  defectively 
oonstruded,  and  defectively  repaired  after 
it  had  been  injured  by  the  running  away  of 
the  mule  attached  to  the  wagon,  yet  it  had 
been  examined  and  approved  by  the  chief  of 


police  of  the  dty  after  the  repair  had  been 
made,  and  therefore  her  duty  with  reference 
thereto  was  ended.  And  she  further  coutend- 
ed  that  the  dty  was  solely  responsible  for 
the  falling  of  the  shed  or  awning,  In  that  the 
dty  negllgentiy  allowed  negro  boys  to  asseiu- 
ble  under  the  shed,  who  had  unlawfully 
pushed  it  down. 

The  verdict  against  the  city  in  the  suit  for 
damages  settied  the  question  that  the  shed 
or  awning  was  defectively  constructed  or  re- 
paired, and  that  the  city  was  guilty  of  neg- 
ligence in  permitting  it  to  remain  over  the 
sidewalk  in  such  unsafe  condition.  It  also 
settled  the  question  that  the  injury  to  the 
plaintiff  did  not  result  from  the  unlawful 
conduct  of  the  negro  boys  gathered  on  the 
sidewalk  in  pushing  the  awning  down;  for, 
if  the  Jury  had  believed  that  the  unlawful 
conduct  of  the  negro  boys  in  question  had 
caused  the  injury  to  the  plaintiff,  the  city 
would  not  have  been  liable.  On  this  point 
the  trial  court  held  that,  if  the  fall  of  the 
shed  onto  the  sidewalk  was  caused  by  the 
negligent  conduct  of  the  negro  boys,  the  land- 
lord would  not  be  responsible  for  it,  and  was 
not  concluded  as  to  this  question  by  the  ver- 
dict against  the  dty ;  and  the  court  admitted 
evidence  as  to  this  fact. 

We  do  not  think  the  owner  of  this  shed  or 
awning  can  escape  liability  for  defective  con- 
struction or  defective  repairs  because  a  po- 
liceman of  the  city  examined  it  after  the  re- 
pairs and  it  appeared  to  be  in  a  safe  condi- 
tion. The  duty  was  still  upon  the  owner  of 
the  property  to  exercise  ordinary  care  In  in- 
specting the  shed  or  awning,  to  find  out  if  in 
fact  it  was  in  a  safe  condition.  If  the  own- 
er placed  an  obstruction  over  the  sidewalk 
of  the  city,  which  was  defectively  construct- 
ed, or  if  she  maintained  It  in  an  unsafe  con- 
dition, she  would  be  liable  for  any  damages 
caused  by  such  defective  construction  or  con- 
dition, and  the  fact  that  the  city  may  have 
been  also  negligent  in  allowing  such  unsafe 
obstruction  to  be  erected  over  the  sidewalk, 
or  to  remain  there  in  an  unsafe  condition, 
would  in  no  wise  relieve  the  owner  from  lia- 
bility for  her  own  negligence.  The  plaintiff 
in  error  admitted  that  she  erected  the  shed, 
and  that  when  it  was  injured  by  the  runaway 
mule  and  wagon  she  paid  for  its  repair ;  and 
the  issuable  facts  as  to  her  were  whether  she 
had  exercised  ordinary  care  in  its  original 
construction  and  in  Its  repair  after  the  in- 
jury. Schneider  v.  Augusta,  118  Ga.  610,  45 
S.  B.  459. 

She  insists  that  she  was  not  responsible 
for  any  defective  repair  of  the  shed,  because 
her  tenant  had  possession  of  the  property  and 
made  the  repairs.  It  may  be  true  that  a  land- 
lord will  not  be  liable  for  injuries  resulting 
from  a  nuisance  maintained  by  his  tenant  on 
the  leased  premises,  and  with  the  creation  of 
which  the  landlord  had  no  connection  (Gard- 
ner V.  Rhodes,  114  Ga.  932,  41  S.  B.  63,  57 
li^  R.  A.  749) ;  but  in  this  case  the  landlord 
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c»D8trncted  the  shed  and  authorized  the  ten- 
ant to  repair  it  after  it  had  been  Injured,  and 
under  these  drcfomatances  would  be  liable 
for  her  own  negligence  and  that  of  her  agent 
in  doing  the  work  of  repair  for  her  (White 
T.  Montgomery,  68  Ga.  204;  Civ.  Code  1895, 
18119. 

The  charge,  when  considered  in  its  entirety, 
is  without  material  error,  but  clearly  and  ful- 
ly submitB  the  law  applicable  to  the  Issues, 
and  the  verdict  is  supported  by  the  evidence. 

Judgment  affirmed. 


(6  6a.  App.  66) 

JOHNSON  V.  WAI/TBR  J.  WOOD  STOVB 

CO.     (No.  1,437.) 
(Court  of  Appeals  of  Georgia.    April  15,  1909.) 

1.  Attaohhent  (S  63*)  —  Sbizubb— Pkopsbtt 

CONDinoNAiXT  Sold. 

Where  an  attachment  for  purchase  money 
ef  personal  property  to  which  the  plaintiff  in 
attachment  has  reserved  title  is  served  by  seia* 
are  of  the  property,  before  the  property  can 
be  levied  upon  and  sold  onder  final  judgment 
and  execution,  the  plaintiff  must  reconvey  it 
by  quitclaim  to  the  defendant;  but  this  re- 
conveyance is  not  necessary  before  the  issu* 
ance  of  attachment  and  seizure  of  the  property 
thereunder. 

PSd.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  |  168;  Dec.  Dig.  §  63.*] 

91  JUDOMKNT    (§    206^)— PXBSOITAI,    JUDOMSKT 

IH  Attacumbnt. 

In  an  attachment  for  purchase  money,  the 
plaintiff  is  entitled  to  a  general  judgment  in 
personam,  as  well  as  a  judgment  on  the  at- 
tachment, by  giving  the  defendant  the  notice 
prescribed  in  (Sv.  (S)de  1895,  §  4557. 

POd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  879;   Dec  Dig.  §  206.*] 

t.  JiTSTIOBB  or  TBE  PBAOX  (|  124*)— PsOOED- 
inUB  IN  OlVH.  CaSXB— JUDOMBNT— PkSBONAL 
JUDOXENT  IN  ATTAOHMBNT. 

Under  the  evidence  in  this  case  the  magis- 
Crate  was  fally  authorized  to  render  a  judgment 
on  the  attachment  for  the  balance  of  the  pur- 
diase  money,  and  also  a  general  judgment 
against  the  defendant 

[Ed.  Note.— For  other  cases,  see  Justices  of 
tiie  Peace,  Gent  Dig.  §  389;  Dec.  Dig.  §  124.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
W%  D.  Ellis,  Judge. 

Attachment  proceedings  by  the  Walter  J. 
Wood  Stove  Company  against  S.  D.  John- 
son. Judgment  for  plaintifC,  and  defend- 
ant brings  error.    AfOrmed. 

8.  D.  Johnson,  in  pra  per.  Francis  L. 
Byles,  for  defendant  in  error. 

HlUi,  O.  J.  The  Walter  J.  Wood  Stove 
Company  sued  out  an  attachment  against 
Johnson  for  the  purchase  money  of  a  stove, 
under  which  attachment  the  stove  was  seiz- 
ed by  a  constable.  Notice  in  writing  of  the 
pendency  of  the  attachment  and  of  the  seiz- 
ure of  the  property  thereunder  was  served 
personally  on  the  defendant  10  days  before 
final  Judgment,   as   preliminary  to   a   gen- 


eral Judgment,  according  to  the  provisions 
of  Clv^  Code  1896,  S  4557.  Attached  to  this 
notice  was  a  copy  of  the  attachment  proceed- 
ings, and  a  copy  of  the  conditional  contract 
of  purchase,  with  a  statement  of  the  account, 
sworn  to,  showing  the  balance  due  thereon. 
There  was  no  defense,  and  the  justice,  after 
the  introduction  of  the  papers  showing  the 
contract  of  purchase  and  the  seizure  of  the 
personal  property  described  in  the  contract 
under  the  attachment,  and  after  hearing  oral 
evidence  as  to  the  balance  due,  and  evidence 
of  the  service  of  the  notice  on  the  defendant 
for  a  general  judgment,  rendered  a  judgment 
in  rem  for  the  amount  proved  to  be  due  and 
a  general  Judgment  against  the  defendant 
for  the  same  amount  The  defendant  there^ 
upon  filed  his  petition  for  the  writ  of  cer- 
tiorari, in  which  he  attacl^ed  the  validity  of 
the  attaclunent  proceedings  and  the  special 
judgment  thereon,  on  the  ground  that  there 
could  be  no  seizure  under  this  attachment, 
or  special  judgment  thereon,  until  the  per- 
sonal property  to  which  the  plaintiff  had  re- 
served title  had  been  reconveyed  by  him  to 
the  defendant;  in  other  words,  that  section 
5432,  Civ.  Code  1895,  requires  that  a  recon- 
veyance be  made  before  the  seizure  of  the 
personal  property  under  the  attachment  and 
a  judgment  thereon.  He  also  alleged  in  his 
petition  that  the  justice  entered  two  judg- 
ments against  him,  when  there  should  have 
been  but  one  judgment,  with  direction  to 
the  constable  to  sell  the  personal  property 
to  satisfy  the  judgment  He  further  alleged 
that  there  was  no  proof  before  the  magistrate 
authorizing  him  to  enter  either  of  the  judg- 
ments rendered.  The  superior  court,  on 
hearing  the  certiorari,  overruled  it,  and  the 
plaintiff  in  certiorari  excepted. 

1.  In  the  case  of  Rhodes  &  Son  Furniture 
Co.  y.  Jenkins,  2  Ga.  App.  475,  58  S.  E.  897, 
following  the  decision  of  the  Supreme  Court 
in  Cooper  v.  Smith,  125  Ga.  167,  53  S.  B.  1013. 
this  court  held  that  the  provisions  of  section 
5432,  supra,  applied  to  a  levy  and  sale  of  the 
property  under  a  final  judgment,  and  did  not 
apply  to  an  attachment  and  seizure  of  the 
property  thereon;  in  other  words,  that  the 
reconveyance  or  transfer  of  title  by  the 
plaintiff  was  only  necessary  to  be  made  prior 
to  the  levy  of  the  execution  under  final  judg- 
ment 

2.  Civ.  Code  1895,  S  4557,  entitles  the  plain- 
tiff in  an  attachment  for  purchase  money  to 
a  general  judgment  against  the  defendant, 
in  addition  to  a  judgment  on  the  attach- 
ment, when  the  provisions  of  the  section  with 
reference  to  giving  the  notice  have  been 
complied  with  by  the  plaintiff,  as  seems  to 
have  been  done  in  this  case. 

3.  This  attachment  proceeding  was  in  jus- 
tice's court,  where  there  is  no  necessity  to 
file  a  declaration  in  attachment;  neither  was 
the  summons  a  necessary  part  of  the  attach- 
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ment  proceeding.  It.  appeared  before  the 
magistrate  that  the  attachment  had  been 
duly  served  by  seizure  of  the  property  de- 
scribed therein,  and  that  this  property,  when 
seized,  was  in  the  possession  of  the  defend- 
ant The  original  contract  of  purchase  was 
proved.  The  balance  due  on  account  was 
also  proved  by  the  testimony  of  the  plaintiff, 
and  It  was  shown  that  the  written  notice  re- 
quired by  the  statute  which  entitled  the 
plaintiff  to  a  general  Judgment  had  been  duly 
given  to  the  defendant  Under  these  facts 
there  was  nothing  to  do  but  enter  up  judg- 
ment In  rem  for  the  amount  shown  to  be 
due,  and  also  a  general  judgment  against  the 
defendant  for  such  amount  The  judgment 
in  overruling  the  certiorari  must  therefore  be 
afarmed. 
Judgment  afllrmed. 


(6  Ga;.  Apift.  fO 

COOPER  et  al.  v.  KING.    (No.  l,50a) 
(Oonrt  of  Appeals  of  Georgia.    April  13^  1909.) 
Bnxs  AND  Notes  (|  427*)  —  Payment  —  Pkb- 

80NS  TO  Whom  Payment  may  be  Made. 
Under  av.  Code  1895»  §  3717,  "payment 
of  money  dne  to  the  creditor  or  his  authorized 
or  ceneral  agent,  or  one  whom  the  creditor  ac- 
credits as  agent,  though  he  may  not  be  so,  or 
to  his  partner  interested  with  him  in  the  money, 
shall  be  good ;  and,  if  such  agent  receives  prop- 
erty other  than  money  as  money,  the  creditor 
Is  boond  thereby." 

[E5d.  Note.— For  other  case,  see  Bills  and 
^tes.  Cent.  Dig.  H  1233-1244;   Dec.  Dig.  < 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Houston  Cbun- 
ty;   W.  H.  Felton,  Judge. 

Rule  between  J.  P.  Cooper  and  others  and 
F.  M.  King  to  distribute  money  raised  by  a 
levy  on  and  sale  of  property  of  Glenmore 
Thorp.  Judgment  for  King,  and  Cooper  and 
others  bring  error.    Reversed. 

This  case  comes  to  this  court  upon  excep- 
tions to  the  direction  of  a  verdict  upon  a  rule 
to  distribute  money  raised  from  the  levy  and 
sale  of  certain  property,  sold  by  the  sheriff 
as  the  property  of  Glenmore  Thorp.  King 
had  a  distress  warrant  against  Thorp  for  $90 
and  costs,  and  also  a  landlord's  lien  for  sup- 
plies for  $126.13  and  costs.  Cooper  had  a 
mortgage  fi.  fft.  against  Thorp.  Cooper  was 
respondent  In  the  rule,  and  made  by  his 
pleadings  the  point  that  King's  rent  had  been 
paid.  Cooper  made  It  appear  In  the  testimo- 
ny that  he  had  paid  to  W.  A.  Davis  ft  Com- 
pany, at  Macon,  the  rent  note  of  $90  given 
by  Thorp  to  King  for  rent ;  also  that  he  had 
paid  to  Davis  certain  notes  of  Thorp,  aggre- 
gating about  $16a  However,  the  testimony 
seemed  to  Indicate  that  these  notes  last  re- 
ferred to  did  not  represent  the  Items  upon 
which  the  landlord's  Hen  for  supplies  was 
prosecuted.  The  plaintiff  admitted  on  the 
stand  that  he  had  placed  the  rent  note  with 


W.  A.  Davis  ft  Co.  for  collection.  The  judge 
directed  a  verdict  ordering  the  sheriff  to  pay 
over  the  mon^r  to  King  on  his  landlord's  lien 
and  distress  warrant.  In  preference  to  the 
mortgage  fl.  fa.  of  Cooper.  The  record  does 
not  definitely  disclose  whether  Cooper  paid 
Davis  ft  Co.  the  rent  note  before  or  after  the 
distress  warrant  was  sworn  out 

R.  N.  Holtzclaw  and  J.  P.  Duncan,  for 
plaintiffs  In  error.  J.  H.  Hall  and  M.  Kunz, 
for  defendant  In  error. 

POWELL^  J.  If  King's  rent  was  paid  ei- 
ther to  him  or  to  Davis  ft  Ca,  the  agents  with 
whom  he  had  placed  the  note  for  collection, 
before  the  distress  warrant  was  Issued,  no 
portion  of  the  proceeds  from  the  property 
sold  should  have  been  appropriated  to  the 
distress  warrant  If  this  payment  was  made 
after  the  distress  warrant  was  sued  out  then 
King  would  have  been  entitled  to  receive  on 
his  distress  warrant  only  the  costs  which  had 
accrued  on  It  up  to  the  time  of  payment  of 
the  note.  Pajrment  to  Davis  ft  Co.  was  equiv- 
alent to  payment  to  the  plaintiff  himself.  Civ. 
Code  1895,  {  3717.  The  court  therefore,  err- 
ed in  directing  any  portion  of  the  proceeds  to 
be  appropriated  to  the  principal  sum  due  on 
the  distress  warrant 

Judgment  reversed. 


(9  Qa.  App.  72) 
ALEXANDER  v.  WEST  et  aL  (No.  1,458.) 
(Court  of  Appeals  of  Georgia.    April  15,  1909.) 

Malioious  Pboseoution  (§  7*)  —  Cbiminal 

Prosecution. 

An  affidavit,  a  warrant,  and  an  accusation, 
in  which  it  is  alleged  that  a  named  person  did 
*'commit  the  offense  of  selling  or  otherwise  dis- 
posing of  mortgaged  property,'*  but  not  alleg- 
ing any  fraodulent  or  unlawful  intent  charge 
no  crime  against  the  laws  of  this  state,  nor  any 
criminal  constituent  element  of  an  offense,  and, 
therefore,  constitute  no  legal  basis  of  an  action 
to  recover  damages  for  malicious  prosecution. 

[Dd..  Note.— For  other  cases,  see  Malicious 
Prosecution,  Ont  Dig.  §  9;   Dec.  Dig.  §  7.^] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  CJounty; 
Harper  Hamilton.  Judge. 

Action  by  B.  J.  Alexander  against  A.  S. 
West  executor,  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Seaborn  ft  Barry  Wright  for  plaintiff  In 
error.  M.  B.  E>ubanks,  for  defendants  In 
error. 

HILL,  C.  J.  This  Is  a  suit  to  recover  dam- 
ages for  malicious  prosecution,  and  comes  be- 
fore us  on  error  assigned  to  the  Judgment  of 
the  trial  court  in  sustaining  a  demurrer  and 
dismissing  the  petition.  The  suit  Is  predicat- 
ed on  the  arrest  and  prosecution  of  the  plain- 
tiff on  a  warrant  Issued  by  a  Justice  of  the 
peace,  based  on  an  affidavit  therefor,  and  on 
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an  accasatlon  In  the  dty  court,  charging  that 
the  plaintiff,  In  the  connty  of  Floyd,  "on  the 

day  of ,  In  the  year  1904."  did 

"commit  the  offense  of  selling  or  otherwise 
disposing  of  mortgaged  property."  The  peti- 
tion, by  amendment,  farther  alleges  that  the 
plaintiff  fn  the  present  case  was  arrested  on 
this  warrant  and  confined  in  the  common  Jail 
of  the  connty,  that  he  thereafter  waived  com- 
mitment trial  or  preliminary  investigation 
by  the  justice  and  was  bound  over  to  the  dty 
court  under  a  ^250  bond,  and  that  subse- 
quenfly  an  accusation  was  filed  against  him 
In  the  city  court,  **charglng  that  petitioner 
did  dispose  of  mortgaged  property." 

The  view  which  this  court  takes  of  one  con- 
trolling question  in  the  case  renders  a  deci- 
sion on  the  others  presented  unnecessary. 
This  controlling  question  is  whether  there 
was  any  criminal  prosecution  on  which  a 
suit  for  damages  for  malicious  prosecution 
could  be  predicated.  Section  8813  of  the  Civil 
Ck>de  of  1895  gives  a  right  of  action  to  recov- 
er damages  for  "a  criminal  prosecution  ma- 
lldouBly  carried  on  and  without  any  probable 
cause,"  etc.  Do  the  affidavit  and  warrant  or 
the  accusation  in  the  dty  court,  show  that 
there  was  a  prosecution  for  any  criminal  of- 
fense? It  may  be  stated  that  an  affidavit 
and  warrant  need  not  describe  the  offense 
with  all  the  technical  particularity  of  crimi- 
nal pleading  as  in  cases  of  Indictment  But 
It  should  affirmatively  appear  by  both  the  af- 
fidavit and  the  warrant,  or  the  affidavit  and 
the  accusation,  that  some  criminal  offense 
against  the  laws  of  this  state  was  charged 
therein  as  having  been  committed  by  the  de- 
fendant, or  at  least  that  the  acts  set  out  in 
the  affidavit  and  warrant  or  the  affidavit  and 
accusation,  constituted  the  substance  of  some 
criminal  offense,  or,  as  Justice  Atkinson  ex- 
presses it,  ''some  act  amounting  to  a  conati- 
uent  element  of  such  an  offense."  It  is  no 
offense  against  the  criminal  laws  of  this  state 
'to  sell  or  otherwise  dispose  of  mortgaged 
property,"  and  this  could  not  amount  to  a 
criminal  offense,  unless  the  sale  or  other  dis- 
position of  the  personal  property  was  made 
t^  the  mortgagor  before  the  payment  of  the 
mortgage  debt,  without  the  consent  of,  or 
with  intent  to  defraud,  the  mortgagee,  and 
loss  was  thereby  sustained  by  the  bolder  of 
the  mortgage.  S^very  one  of  these  things 
must  appear  before  the  sale  or  other  disposi- 
tion of  mortgaged  personal  property  amounts 
to  a  criminal  offense.  It  Is  clear,  therefore, 
that  the  affidavit,  warrant  and  accusation 
upon  which  the  suit  for  malidous  prosecu- 
tion are  predicated  do  not  describe  any  crim- 
inal offense,  in  form  or  in  substance,  or  any 
criminal  constituent  of  an  offense.  It  is  not 
trrea  charged  in  general  terms  that  the  act 
of  selling,  or  other  disposition  of  the  person- 
al property  mentioned  was  fraudulent  or  un- 
lawful. 

While  the  sale  or  other  disposition  of  mort- 


gaged personal  property  Is  a  necessary  part 
of  a  fraudulent  sale  of  such  property,  yet  it 
cannot  be  said  that  the  mere  sale  or  disposi- 
tion constitutes  any  criminal  element  of  the 
offense.  On  the  contrary,  the  sale  or  other 
disposition  of  personal  property  might  in 
many  cases  be  legitimate  and  for  the  benefit 
of  the  mortgagee,  and  could  not  amount  to  a 
crime,  unless  it  was  fraudulent  and  resulted 
in  damage.  Under  the  facts  in  this  case,  as 
set  forth  In  the  petition  as  amended,  no  crim- 
inal prosecution  was  malidously  Instituted  or 
carried  on,  because  neither  the  affidavit  and 
warrant  nor  the  accusation  set  forth  any 
crime  or  any  <:riminal  constituent  of  a  crime ; 
and  therefore  the  appropriate  remedy,  if  any, 
was  for  malicious  arrest  and  false  imprison- 
ment 

For  this  reason  the  judgment  of  the  court 
sustaining  the  demurrer  and  dismissing  the 
petition  must  be  affirmed.  Satilla  Mfg.  Co. 
V.  Cason,  98  Ga.  14,  25  S.  E.  909,  58  Am.  St 
Rep.  287. 


<6  Ga.  App.  109) 
HAWKINS  V.   STATE.     (No.    1,763.) 
(Court  of  Appeals  of  Qeorgia.    April  15,  1909.) 

1.  Cbiminai.  Law  (8  619*)— Evidence— Con- 
fessions—Admissibilitt. 

Whether  a  confession  was  freely  and  vol- 
untarily made,  when  issnable,  should  be  sub- 
mitted to  the  jury  for  determination ;  but,  where 
the  state's  evidence  shows  that  an  alleged  con- 
fession was  not  freely  and  voluntarily  made, 
the  court  should  not  allow  it  to  go  to  the  jury. 
The  alleged  confession  in  this  case,  having  been 
shown  by  the  evidence  for  the  state  to  have  been 
induced  by  a  well-founded  fear  of  punishment, 
should  have  been  excluded. 

[E)d.  Note.— For  other  cases,  see  Criminal 
Law.   Ont   Dig.   §§   liea-1174;    Dec.   Dig.   § 

2.  CannNAL  Law  (|  809^)— Evidence— Otheb 
Offenses. 

On  a  trial  for  burglary,  where  the  indict- 
ment charged  the  larceny  of  certain  described 
articles,  evidence  tending  to  show  a  larceny  by 
the  defendant  of  other  articles  than  those  de- 
scribed in  the  indictment  would  not  be  admis- 
sible against  him,  unless  the  evidence  also  show- 
ed that  the  other  articles  were  in  the  house  when 
the  burglary  was  committed,  and  were  then 
stolen  therefrom,  or  their  larceny  was  in  some 
way  connected  with  the  burglary  and  the  tak- 
ing of  the  property  described  in  the  indictment. 
[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  822;    Dec  Dig.  §  369.  ♦! 

(Syllabus  by  the  Court.) 

Error  from  Superior  0)urt,  Jasper  Coun- 
ty;   H'.  G.  Lewis,  Judge. 

Juney  Hawliins  was  convicted  of  burglary, 
and  brings  error.    Reversed. 

A.  Y.  Clement,  for  plaintifF  in  error.  Jos. 
E.  Pottle,  Sol.  G^n.,  for  the  State. 

HILL,  C.  J.  Plaintiff  In  error,  a  n^ro 
boy  about  13  years  of  age,  was  convicted  of 
burglary,  and  his  motion  for  a  new  trial  wait 
overruled. 
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Tbe  erldence  for  the  state  idiows,  that  the 
fftorehonae  of  the  proBecutor  had  been  bur- 
fflaris^  and  that  the  i>ropert7  set  out  in  the 
Ixidlctment,  oonslsthig  of  ^7  in  silver  money, 
three  potmds  of  cheese,  and  five  pounds  of 
crackers,  had  been  stolen  therefrom.  Sever- 
al days  thereafter  this  boy  attempted  to 
open  the  cash  drawer  in  another  storehouse, 
and,  for  this  attempt,  was  severely  whip- 
ped by  the  owner  of  the  store.  Immediate- 
ly after  this  whipping  had  been  administer- 
ed to  him,  the  son  of  the  prosecutor  came 
into  the  store  and  proceeded  then  and  there 
to  administer  another  severe  whipping  to 
the  boy,  and,  after  he  had  finished,  asked 
him  if  he  had  not  broken  his  father's  store 
open.  At  first  he  denied  it,  but  after  tlie 
two  persons  who  had  administered  the  cas- 
tigation  had  argued  "a  little  bit  with  him" 
he  finally  said  that  he  and  his  brother  went 
into  the  store  and  took  certain  things,  among 
them  money.  The  evidence  does  not  disclose 
the  character  of  the  argument  which  these 
two  men  used  with  the  boy,  except  the  whip- 
ping that  they  had  both  given  him.  Subse- 
quently on  the  same  day,  while  he  was  in 
Jail,  the  prosecutor  went  to  see  him,  and 
the  boy  again  confessed  that  he  and  his 
brother  had  entered  the  storehouse  and  stol- 
en some  of  the  property  described  in  the  in- 
dictment This  witness  testified  that  he  did 
not  think  that  "the  whipping,  or  the  influ- 
ence of  fear  of  a  whipping,  had  anything  to 
do  with  his  confession  in  the  jail" ;  but  tbe 
son  who  had  whipped  him  on  the  same  day, 
and  the  sheriff  who  had  arrested 'him,  were 
present  when  he  made  tliis  last  confession. 

1.  The  rule  is  tliat,  where  the  state's  evi- 
dence shows  that  an  alleged  confession  was 
not  voluntary,  the  court  should  exclude  it 
entirely  from  the  Jury;  but,  where  the  evi- 
dence for  the  state  and  the  defendant  make 
the  question  as  to  whether  it  was  freely  and 
voluntarily  made  an  issuable  fact,  the  al- 
lied confession  should  be  allowed  to  go  to 
the  Jury  for  the  purpose  of  determining 
whether  it  was  in  fact  voluntarily  made. 
We  think  the  state's  evidence  in  this  case 
clearly  shows  that  the  confession  was  not 
made  without  the  'iremotest  fear  of  injury." 
It  would  seem  that  the  confession  that  im- 
mediately followed  the  infliction  of  two  se- 
vere whippings  might  reasonably  be  attribut- 
ed to  an  apprehension  on  the  part  of  the  boy 
that  he  would  be  again  whipped  if  he  did  not 
eonf es&  It  is  true  that  the  boy  again  confess- 
ed that  afternoon  in  the  Jail  to  the  prosecu- 
tor; but  probably  he  had  not  entirely  for- 
gotten the  whippings  which  he  had  receiv- 
ed in  the  morning,  and  the  fact  that  the 
prosecutor's  son,  who  had  whipped  him,  was 
present  in  Jail  when  he  made  the  last  con- 
fession might  have  quickened  somewhat  his 
recollection  of  the  morning's  occurrence. 
Taking  into  consideration  the  boy's  age,  his 
lack  of  intelligence,  and  the  two  whippings 


which  he  had  received,  and  remembering  that 
this  charact^  of  evidence  should  be  received 
with  great  caution,  a  confession  made  under 
the  circumstances  was  not  only  without  any 
probative  value,  but  should  not  have  been 
allowed  to  go  to  the  Jury  at  all.  Pen.  €k>de 
1895,  ff  1005,  1006;  Dawson  v.  State,  59  Qa. 
834. 

2.  Over  the  objection  of  the  defendant,  the 
state  was  allowed  to  show  by  the  prosecu- 
tor that  he  had  lost  from  his  stmrehouse  oth- 
er property  besides  that  set  out  in  the  in- 
dictment There  was  no  evidence  that  this 
other^  property  had  been  taken  from  the 
storehouse  the  same  night  when  the  store 
was  burglarized  and  the  property  described 
in  the  indictment  stolen  therefrom.  Indeed, 
it  is  not  clear  from  the  evidence  that  this 
other  property  was  stolen  by  any  one,  and 
certainly  it  does  not  appear  in  any  manner 
that  the  defendant  had  anything  to  do  with 
tills  larceny.  If  it  had  been  shown  that  this 
other  property  was  taken  from  the  store- 
house on  the  occasion  described  in  the  in- 
dictment, this  evidence  would  have  been  an 
incriminating  circumstance,  and  could  have 
been  shown,  although  it  was  not  among  the 
articles  set  out  in  the  indictment  But. 
where  the  evidence  fails  to  show  that  this 
property  was  taken  from  the  storehouse  at 
the  same  time  that  the  property  described  in 
the  indictment  was  stolen,  the  fact  that  it 
may  have  been  stolen  therefrom  at  some 
other  time  was  entirely  irrelevant  and  did 
not  in  any  manner  tend  to  connect  the  de- 
fendant with  the  larceny  of  the  artldes  de* 
scribed  in  the  indictment  The  admission 
of  this  testimony  was,  in  our  opinion,  prej^ 
udicial  error.  This  evidence  and  the  alleg- 
ed confession  necessarily  contributed  In  a 
very  large  measure  to  the  conclusion  of  tbe 
Jury  that  the  defendant  was  guilty.  Out- 
side of  this  evidence,  the  case  made  by  the 
state  against  the  defendant  was  exceeding- 
ly weak;  and  it  certainly  could  not  be 
strengthened  by  a  confession  proved  by  the 
state's  own  witnesses  to  have  been  virtually 
extorted  from  a  young  and  weak-minded  boy 
under  a  well-founded  apprehension  of  pun- 
ishment and  by  the  irrelevant  fbct  that  on 
some  other  occasion  than  that  set  out  in  the 
indictment  other  properly  than  that  describ- 
ed in  the  indictment  had  probably  been  tak- 
en from  the  storehouse  by  the  d^endant 

Judgment  reversed. 

(S  Qtu  App.  83) 
WILSON  V.  TUTTLB.     (No.  1,598.) 
(Court  of  Appeals  of  Georgia.    April  15,  1909.) 

New  Tbial  (8  76*)— Excessive  Verdict. 

It  appearing  from  the  eyidence  that  the 
verdict  included  cestain  amounts  for  which  the 
defendant  is  not  liable  in  law,  the  court  erred 
in  not  granting  a  new  trial. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S  155;   Dec.  Dig.  S  76.»1 

(Syllabus  by  the  Court.) 
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EIrror  ftom  Superior  Court,  IBflangham 
Ck>iint7;  P.  B.  Seabrook,  Judge. 

Action  by  J.  F.  Tuttle  against  George 
Wnson  and  Florence  Wilson.  Judgment  for 
plaintiff,  and  Qeorge  Wllaon  brings  error. 
Reyersed. 

Strange  &  Cobb,  for  plaintiff  in  error.  R. 
W.  Sheppard,  for  defendant  in  error. 

POWBIaL,  J.  Tnttle  sued  Florence  and 
George  Wilson  upon  an  open  account  for 
$67.60.  The  Jury  found  in  f aTor  of  the 
plaintiff  the  full  amount  claimed,  less  a  con- 
ceded credit  of  $10.  The  account  began  in 
the  year  1906^  wtth  an  item,  under  date  of 
January  18th,  of  balance  due,  $37.19.  By  an 
amendment  the  plaintiff  recited  that  this 
amount  had  been  agreed  upon  between  him 
and  the  defendants  as  correct,  and  that  his 
books  had  been  subsequently  destroyed,  and 
It  was  impossible  for  him  to  list  the  Items 
going  to  make  up  this  totaL  The  other  Items 
were  regularly  set  forth.  The  defendants  de- 
murred to  this  first  charge  on  the  account, 
because  It  was  not  Itemized ;  but,  the  amend- 
ment referred  to  above  having  been  filed  and 
allowed,  the  court  overruled  the  demurrer. 
We  think  this  ruling  was  correct 

We  cannot,  however,  see  on  what  basis  the 
verdict  against  George  Wilson  for  the  full 
amount  found  can  be  su&rtained.  The  facts 
are  rather  meagerly  and  Indefinitely  set  out 
In  the  brief  of  the  evidence ;  but,  as  we  un- 
derstand the  plaintiff's  testimony,  he  made 
the  following  case:  Florence  Wilson,  a  sister 
of  George  Wilson,  had  opened  up  an  account 
with  the  plaintiff,  and  having  traded  a  cer- 
tain amount,  and  having  paid  only  $10,  she 
was  refused  further  credit  Ajb  we  under- 
stand the  matter,  the  balance  due  at  this  time 
constituted  the  Item  of  $37.19,  referred  to 
above.  George  Wilson  and  his  brother  (since 
deceased,  and  therefore  not  Joined  in  the 
suit)  told  the  plaintiff,  at  this  stage  of  the 
matter,  to  let  their  sister  have  such  goods  as 
she  wanted,  and  they  would  pay  for  them 
In  the  fall  of  1906.  The  plaintiff  continued 
to  sell  the  sister  goods,  not  only  throughout 
the  year  1906,  but  also  up  to  June  8,  1907. 
In  the  fall  of  1906  the  plaintiff  presented  his 
account  to  George  Wilson,  who  then  refused 
to  pay  it  He  never  told  the  plaintiff  to  let 
his  sister  have  any  goods  In  the  year  1907.    . 

The  liability  of  George  Wilson  for  so  much 
of  the  account  as  was  made  prior  to  the  time 
that  he  and  his  brother  told  the  plaintiff  to 
furnish  goods  to  their  sister  must  fail,  by 
reason  of  the  fact  that  it  was  not  in  writing ; 
for,  being  a  promise  to  answer  for  the  then 
existent  debt  of  another,  it  was  within  the 
statute  of  frauda  Certainly  George  cannot 
be  held  responsible  for  such  goods  as  were 
famished  to  his  sister  after  his  refusal  to 
pay  and  his  denial  of  liabiUty  in  the  fall  of 
1906 ;  for  this  was  necessarily  In  legal  ^fect 


a  withdrawal  of  any  assent  to  being  ftirthei 
bound  for  any  goods  to  be  sold  to  his  sister 
He  might  be  held  liable  for  such  goods  as  wer a 
furnished  between  the  time  he  gave  the  in- 
structions to  furnish  his  sister  and  the  time 
when  he  gave  the  plaintiff  notice  that  he 
would  no  longer  be  liable.  The  mere  fact  that 
they  were  charged  on  the  plaintiff's  books  as 
being  bought  by  Florence  Wilson  would  not 
change  George  Wilson's  liability  in  this  re- 
spect   Floumoy  v.  Wooten,  71  Ga.  169. 

Ordinarily  we  could  make  final  disposition 
of  the  matter  by  giving  direction  for  the  writ- 
ing off  of  the  unauthorized  portions  of  the 
recovery;  but  the  record  before  us  does  not 
furnish  a  suflldent  basis  for  the  calculation, 
and  hence  it  Is  necessary  to  grant  a  new 
trial  that  the  error  may  be  rectified. 

Judgment  reversed. 


(S  Oa.  App.  52) 
GARBUTT  LUBffBBR  CO.  v.  WILCOX  ft 
PARSONS.    (No.  1,889.) 
(Court  of  Appeals  of  (Georgia.    April  15,  1909.) 

Accord  and  Satispactioii  d  11*)  —  What 

CJoNsrrruTBS. 

The  only  question  in  this  case  Is  fully  con- 
trolled by  the  deciBion  of  this  conrt  in  Bass  Dry 
Goods  Co.  v.  Roberte  Coal  Co.,  4  Ga.  App.  520, 
61  S.  £}.  1134. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  75-83;  Dec.  Dig 
9  11.  J 

(Syllabus  by  the  CToart) 

Error  from  City  Court  of  Abbeville;  D. 
B.  Nicholson,  Judge* 

Action  by  Wilcox  &  Parsons  against  the 
Garbutt  Lumber  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Hal  Lawson,  for  plaintiff  in  error.  Hay* 
good  &  Cutts,  for  defendants  in  error. 

Hllili,  0.  J.  Wilcox  &  Parsons  brought 
suit  against  the  Garbutt  Lumber  Company 
for  a  balance  claimed  to  be  due  on  a  con- 
tract The  defense  filed  was  that  there  had 
been  a  full  settlement  of  all  demands  aris- 
ing out  of  the  contract  sued  on.  The  Jury 
found  a  verdict  for  the  full  amount,  with  in- 
terest, and  the  defendant's  motion  for  a  new 
trial  was  overruled. 

The  case  made  by  the  evidence  is  sub- 
stantially as  follows:  There  was  a  dispute 
between  the  parties  as  to  the  correct  amount 
due  under  the  contract;  Wilcox  &  Parsons 
contending  that  the  amount  was  $125,  and 
the  Garbutt  Lumber  Company  insisting  that 
it  was  $75.  After  some  correspondence  be- 
tween the  parties  on  the  subject,  without 
an  agreement  as  to  the  amount  due,  Wilcox 
&  Parsons  drew  a  draft  on  the  Garbutt 
Lumber  Company  for  $125,  and  delivered  it 
to  Wilkinson,  CD^shier  of  the  Citizens'  Bank 
of  Abbeville  for  collection.    Wilkinson  noti- 
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fled  tbe  lumber  company  by  letter  that  he 
held  the  draft  for  collection,  and  receiyed  a 
reply  from  the  lumber  company  denying  the 
indebtedness  of  $125,  but  stating  that  it  was 
willing  to  send  check  for  $75,  if  this  was 
satisfactory.  Wilkinson  notified  Wilcox  & 
Parsons  that  the  lumber  company  would  not 
pay  the  $125,  but  would  pay  $75.  Wilcox 
&  Parsons  thereupon  drew  another  draft 
through  the  bank  on  the  lumber  company 
for  $75,  and  this  draft  was  promptly  paid. 
When  Parsons,  a  member  of  the  firm  of  Wil- 
cox &  Parsons,  was  informed  by  Wilkinson 
that  the  lumber  company  refused  to  pay  the 
draft  for  $125,  and  would  pay  only  $75  in 
settlement  of  the  matter,  he  (Parsons)  drew 
the  draft  for  $75,  and  said  that  he  would 
'*8ee  about  the  balance." 

We  think  that  Wilkinson  was  the  agent 
of  Wilcox  &  Parsons,  and  the  information 
that  he  had  that  the  lumber  company  re- 
fused to  pay  the  $125  in  settlement  was  in- 
formation received  by  them.  But  this  is 
immaterial,  as  Parsons,  a  member  of  the 
firm  of  Wilcox  &  Parsons,  admitted  that  he 
had  actual  knowledge  that  the  lumber  com- 
pany denied  owing  the  $125,  and  would  pay 
only  $75  in  full  settlement  With  this  knowl- 
edge, Wilcox  A  Parsons  drew  the  draft  for 
the  $75,  and  received  and  kept  the  money. 
The  dispute  as  to  the  amount  due  was  set- 
tled, and  the  debt  was  paid  in  full.  If  WU- 
cox  &  Parsons  did  not  intend  that  the  pay- 
ment of  the  $75  by  the  lumber  company 
should  be  In  full  payment  of  the  debt,  they 
should  have  refused  the  $75,  and  not  have 
drawn  the  draft  for  this  amount  when  it 
was  offered  by  the  lumber  company  in  full 
settlement,  and  collected  and  retained  the 
money.  Bass  Dry  Goods  Co.  v.  Roberts 
Coal  Co.,  4  Ga.  App.  520,  61  S.  E.  1134. 

The  verdict  to  the  contrary  was  wholly 
unauthorissed  by  the  evidence  and  the  law, 
and  the  judgment  refusing  a  new  trial  must 
be  reversed. 


(6  Ga.  App.  75) 

SMITH  V.  DUKE.    (No.  1,497.) 
(Court  of  Appeals  of  Georgia.    April  15,  1909.) 

1.  Replevin  (8  69*)— Bail  Trover— Plead- 
ing— Variance. 

The  plaintiff  sued  in  trover  for  one  60-inch 
solid  Ohien  saw.  No.  16,418.  At  the  trial  he 
proved  that  he  had  loaned  the  defendant  a  60- 
mch  solid  Ohlen  saw,  but  did  not  remember  the 
number.  The  defendant  refused  to  return  the 
saw  after  demand.  There  was  no  other  saw  In 
controversy.  Held,  the  failure  to  prove  the 
number  was  immaterial. 

[Ed.    Note.— For   other   cases,   see    Replevin, 
Dec.  Dig.  S  69.*] 

2.  Replevin  (§  83*)— Bail  Trover— Measure 
OF  Damages. 

Where  the  plaintiff  in  trover  elects  to  take 
damages  instead  of  the  property,  he  may  recover 
the  value  of  the  property  at  the  date  of  the 
conversion  and  either  hire  or  interest  from 
that  date,  according  to  whether  the  hire  would 
be  worth  more  than  the  interest  or  not.    O'Neill 


Mfg.  Co.  v.  Woodley,  118  Ga.  114,  44  8.  B. 
980;  Bank  of  Blakely  v.  Cobb,  5  Ga.  App. 
— ,  63  S.  B.  24. 

[Ed.  Note.— For  other  cases,  see  Kepievin, 
Dec  Dig.  S  83.*] 

3.  Trial  (§  168*)- Direction  of  Verdict. 

The  evidence  demanded  the  verdict  render- 
ed, and  there  was  no  error  In  directing  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  §  168.*] 

4.  Damages  for  Delay. 

Under  the  facts  disclosed  by  the  record,  the 
court  deems  it  proper  to  grant  the  motion  of 
the  defendant  in  error  that  damages  for  delay 
be  awarded.  Wilcox  v.  Leffler  Co.,  8  Ga.  App. 
740,  60  S.  B.  357. 
(Syllabus  by  the  Gonrt.) 

Brror  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Trover  by  W.  L.  Duke  against  John  M. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

M.  B.  Eubanks,  for  plaintiff  in  error.  J. 
W.  &  G.  B.  Maddox  and  Geo.  A.  H.  Harris  & 
Son,  for  defendant  in  error. 


POWELL,    J. 
damages. 


Judgment   affirmed,    with 


(6  Ga.  App.  113) 
CAMPBELL  V.  FOUTE,  Judge. .  (No.  1,831.) 
(Court  of  Appeals  of  Georgia.    April  20,  1909.) 

EXCEPTIONS,  Bill  of  (8  53*)  —  Compelling 

Allowance— Mandamus. 

Where  a  judge,  to  whom  a  bill  of  excep- 
tions is  tendered,  returns  the  same  to  counsel 
for  correction,  under  Civ.  Code  1895,  §  5545, 
on  the  ground  that  it  is  not  true,  or  that  it  does 
not  contain  all  the  necessary  facts,  and  speci- 
fies his  objections  in  writing  as  required  by  that 
section,  this  court  will  not  issue  mandamus 
against  the  judge  to  compel  him  to  sign  the 
bill  of  exceptions,  unless  counsel  removes  the 
objections  specified  by  the  judge. 

[Ed.  Note.— -For  other  cases,  see  Exceptions, 
Bill  of,  Dec.  Dig.  §  53.*1 

(Syllabus  by  the  Court) 

Original  petition  for  mandamus  by  D.  F. 
Campbell  to  compel  A.  M.  Foute,  Judge  of 
the  City  (>)urt  of  Cartersville,  to  sign  a  bill 
of  exceptions.    Mandamus  denied. 

James  B.  Ck)nyers,  for  petitioner.  Watt  H. 
Milner,  Sol.,  opposed. 

PER  CURIAM.  Campbell,  through  hlB 
counsel,  tendered  to  the  Judge  a  bill  of  excep- 
tions, complaining  of  the  Judge's  refusal  to 
grant  him  a  discharge  under  a  demand  for 
trial,  according  to  section  958  of  the  Penal 
Code  of  1895.  Within  the  time  required  by 
law  the  Judge  returned  to  counsel  the  bill 
of  exceptions,  together  with  the  statement  in 
writing  tliat  it  did  not  contain  all  the  necea* 
sary  facts,  and  set  forth  a  list  of  the  facts 
which  he  says  should  have  been  incorporated 
in  the  bill  of  exceptions.  Counsel  for  tne 
plaintiff  in  error,  insisting  that  these  proposed 
corrections   would   be    unfair   to    him    and 
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would  not  set  forth  the  actual  truth  of  the 
matter,  has  filed  in  this  court  a  petition  for 
mandamus,  setting  up  what  he  claims  to  be 
the  entire  history  of  the  case,  Including  the 
written  specifications  returned  by  the  trial 
judge  In  connection  with  the  bill  of  excep- 
tions, from  which  it  appears  that  the  judge 
did  not  refuse  absolutely  to  sign  the  bill  of 
exceptions,  but,  on  the  other  hand,  expressly 
stated  that,  when  the  revisions  indicated 
were  Incorporated  in  the  bUl  of  exceptions, 
he  would  sign  It 

The  determination  of  what  is  true  and 
what  Is  not  true  as  to  matters  occurring  on 
the  trial  of  a  case,  when  it  is  sought  to  re- 
view the  trial  by  a  bill  of  exceptions,  ad- 
dresses itself  exclusively  to  the  presiding 
judge,  and  the  court  is  by  law  compelled  to 
take  his  statement  as  true.  If  the  judge  says 
that  certain  corrections  are  necessary  to 
make  the  bUl  of  exceptions  speak  the  truth, 
we  have  no  power  to  allow  counsel  to  take 
issue  with  him,  nor  can  we  take  issue  with 
him  ourselves.  It  is  the  duty  of  counsel  to 
make  these  corrections  and  tender  the  bill  of 
exceptions  as  corrected  to  the  trial  judge. 
If  there  are  other  and  additional  facts  which 
counsel  thinks  should  be  stated  in  connection 
with  the  matters  required  to  be  stated  by 
the  trial  judge,  he  may  yet  (for  the  time  for 
the  final  return  of  the  bill  of  exceptions  has 
not  yet  expired)  ask  the  judge  to  state 
these  facts,  and,  if  the  judge  considers  them 
to  be  true,  he  will  no  doubt  allow  them  to 
be  incorporated  in  the  bill  of  exceptions  be- 
fore it  is  finally  signed;  but,  if  he  does  not 
do  so,  this  court  cannot  and  will  not  inter- 
fere. 

Mandamus  nisi  denied. 


(6  Ga.  App.  102) 
HOUSER  ▼.  FARMERS'  SUPPLY  CO.    (No. 

1.671.) 
(Court  of  Appeals  of  Cteorgia.    April  16,  1900.) 

1.  COBPOBATIONS     (|     484*)  —  POWERS  —  CON- 
TBACT   OF   GUABANTT. 

A  contract  of  guaranty  or  suretyship,  en- 
tered into  by  an  ordinary  commercial  or  indus- 
trial corporation,  not  in  furtherance  of  one  of 
its  authorized  corporate  purposes,  is  ultra  vires. 
[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §  1S15;  Dec.  Dig.  §  484.*] 

»2.  LnciTATion  or  Actions  (§  46^)— Aocbual 
OF   Right   of   Action— Bbeach   of   Con- 

TBAOT. 

The  breach  of  a  material  term  of  a  contract 
giyes  rise  to  a  cause  of  action  immediately,  and 
the  statute  of  limitations  begins  to  run  there- 
from, notwithstanding  the  injured  party  may 
have  suffered  only  nominal  or  eeneral  damages. 
The  fact  that  at  the  time  ot  the  breach  no 
special  damages  are  ascertainable,  or  that  the 
spedal  damages  are  indefinite  as  to  amount, 
does  not  prevent  the  running  of  the  statute  of 
limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  CJent  Dig.  §  240;  Dec  Dig.  S  46.»] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dnblln;    B.  W. 
Jordan,  Judge. 


Action  by  J.  P.  Houser  against  the  Farm*- 
era*  Supply  Company.  Judgment  for  defend- 
ant, and  plalntlfr  brings  error.    Affirmed. 

Houser  sued  the  Farmers'  Supply  Com- 
pany, a  mercantile  corporation,  alleging  that 
the  corporation  had  agreed  with  him,  if  he 
would  enter  its  emplo^onent  and  would  be- 
come a  stockholder  therein,  it  would,  In  ad- 
dition to  paying  him  a  salary.  Indorse  his 
note  at  the  bank  for  a  sum  necessary  to  pay 
for  the  stock,  continuing  the  indorsement 
from  time  to  time  and  from  year  to  year  for 
five  years,  at  the  end  of  which  period  there 
was  to  be  a  division  of  profits,  through  the 
declaration  of  an  accumulated  dividend;  that 
at  the  end  of  the  first  year  (Dec^nber,  1002) 
the  corporation  refused  to  continue  to  in- 
dorae  the  note  given  for  the  procurement  of 
the  money  under  the  circumstances  just 
stated,  whereupon  It  became  necessary  for 
him  to  make  a  new  arrangement  to  get  the 
money*  by  which  the  person  from  whom  he 
got  the  funds  was  to  obtain  4  per  cent,  in- 
terest in  addition  to  one-half  of  the  profits 
to  be  earned  by  his  stock ;  that  on  account 
of  the  prosperity  of  the  business  the  profits 
amounted  to  a  considerable  sum  in  excess  of 
what  the  legal  Interest  on  the  loan  would 
have  been.  The  alleged  contract  with  the 
corporation  was  made  through  the  persons 
who,  on  its  organization,  became  president 
and  general  manager.  The  plaintiff  was  him- 
self a  director  and  vice  president  No  ex- 
press power  appeared  in  the  charter  authoriz- 
ing the  corporation  to  enter  into  any  con- 
tract of  suretyship  and  guaranty.  The  court 
granted  a  nonsuit,  and  the  plaintiff  excepts. 

Peyton  Ij.  Wade,  for  plaintiff  in  error.  J.  S. 
Adams  and  W.  C.  Davis,  for  defendant  in 
error. 

-  POWELL,  J.  (after  stating  the  facts  as 
above).  1.  While  Industrial  and  mercantile 
corporations  are  not  wholly  prohibited  from 
making  contracts  of  guaranty  and  suretyship, 
such  contracts  are  closely  scrutinized,  and 
are  not  valid  unless  it  appears  that  they  were 
in  direct  furtherance  of  authorized  corporate 
purposes.  Ordinarily  the  officers  of  a  cor- 
poration have  no  power  to  make  a  contract 
in  its  behalf  guaranteeing  a  private  debt  of 
one  of  its  stockholders.  Brandt  on  Surety- 
ship (3d  Ed.)  S  12,  and  note.  The  contract 
in  the  present  case  seems  to  have  been  ultra 
vires,  and  not  binding  on  the  corporation. 

2.  The  nonsuit  was  proper  for  another  rea- 
son. It  appearo  that  the  plaintiff's  cause  of 
action  was  barred  by  the  statute  of  limita- 
tions. If  he  had  any  right  of  action,  it  arose 
immediately  upon  the  corporation's  breach  of 
the  contract.  The  plaintiff  seeks  to  avoid 
the  statute  by  saying  that  it  did  not  appear, 
until  the  dividend  was  finally  declared,  how 
large  his  loss  would  be,  or  what  his  damages 
for  the  breach  of  the  contract  amounted  to. 
It  is  true  that,  as  a  general  rule,  where  the 
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right  of  actlcm  <m  a  claim  depen<Ung  on  a 
contingency  or  condition  does  not  accrue  on- 
til  the  happening  of  the  contingency,  the  stat- 
ute does  not  begin  to  ron  nntil  then.  Allen 
y.  Stephens,  102  Oa.  600,  29  S.  B.  448 ;  Basby 
y.  Marshall,  125  Oa.  047,  64  8.  B.  646.  But 
the  contingency  or  condition  which  gives  rise 
to  the  right  of  action  for  the  breach  of  a 
contract  is  the  breach  itself.  In  contempla- 
tion of  law,  injury  immediately  flows  from 
every  breach  of  contract  to  the  person  against 
whom  it  has  been  broken.  If  he  cannot  show 
special  damages,  he  can  at  least  recover  gen- 
eral or  nominal  damages.  Therefore  for  the 
breach  ot  a  contract  a  cause  of  action  exists 
at  once,  and  the  statute  of  limitations  begins 
to  run,  notwithstanding  the  fact  that  the 
full  amount  of  the  special  damages  which 
would  ensue  remains  unknown  and  not  defi- 
nitely ascertainable  until  after  the  time  when 
the  statute  has  barred  the  action. 

Nor  is  the  plaintilf  entirely  precluded  in 
sudi  a  case  from  recovering  special  damages, 
though  the  exact  amount  of  them  is  not 
known  at  the  time  he  begins  his  action ;  for, 
if  the  damages  which  are  to  ensue  will  flow 
proximately  and  directly  from  the  breach,  it 
is  the  duty  of  the  Jury,  upon  the  trial  of  the 
case,  to  estimate  such  damages^  and  to  award 
them  according  to  the  light  to  be  obtained 
from  the  evidence  and  the  probabilities  aris- 
ing therefrom.  The  case  at  bar  is  controlled 
by  the  cases  of  Lilly  v.  Boyd,  72  Qa.  83; 
Gould  V.  Palmer,  96  Ga.  798,  22  S.  SI  68a 
The  plaintifC  seems  to  have  suffered  a  hard- 
ship, but  the  law  is  against  him  on  the  facts 
of  his  case  as  developed  at  the  triaL 

Judgment  affirmed. 


(6  Oa.  App.  86) 

liANHAM  V.  McWHJJAMS.    (No.  1,603.) 
(Court  of  Appeals  of  Georgia.    April  16,  1909.) 

L  liANDLOBD  AlTD  TENANT  (|  114*)— HOLDING 
OVEB    AFTEB    TEBM—EFrEOT. 

A  lease  for  one  year  gave  the  tenant  an 
option  of  claiming  an  additional  term  of  1,  2,  3» 
or  4  years,  provided  notice  of  his  election  be  giv- 
en the  landlord  90  days  prior  to  the  expiration 
of  the  first  year.  No  notice  was  given ;  but  the 
tenant  nevertheless  continued  to  occupy  the 
premises  and  paid  rent,  which  the  landlord  ac- 
cepted without  question,  objection,  or  explana- 
tion on  the  part  of  either  party,  for  several 
months  after  the  expiration  of  the  first  year. 
Held,  both  the  landlord  and  the  tenant  are 
bound  for  an  additional  term  of  one  year. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  |  378;  Dec  Dig.  | 
114.^] 

2.   liANDLOBD  ANO  TENANT  ()  118^)— TkNANCT 

AT  Will. 

Where  a  lease  for  a  certain  term  gives  the 
tenant  the  option  of  claiming  an  additional  term 
of  one  to  four  years,  and  the  tenant  continues 
in  possession  after  the  expiration  of  the  first 
term  under  such  circumstances  as  to  show  an 
election  of  an  additional  term  of  one  year,  there 
cannot  be  another  election  to  extend  the  lease 
over  the  remaining  three  years;   and  continued 


occapan<7  after  the  expiration  of  the  second 
term  under  a  parol  agreement  creating  an  addi- 
tional term  of  more  than  one  year  would  create 
a  tenancy  at  will. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Ont  Dig.  H  410,  411;  Dec.  Dig.  i 
118w*] 

3.  VBBDIOT  C50NTBART  TO  LAW. 

The  verdict  being  contrary  to  law,  a  new 
trial  should  have  been  granted. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  O.  H.  McWilllamg,  survivor, 
against  J.  H.  Lanham,  survivor.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

McWilliams  leased  a  storehouse  to  Lan- 
ham for  a  period  of  one  year,  beginning 
September  1,  1906,  at  $125  a  month,  and  the 
lease  gave  the  tenant  the  option  of  claiming 
an  additional  term  of  from  2  to  5  years  from 
September  1,  1906  (in  other  words,  an  ad- 
ditional term  of  1  to  4  years  ftom  September 
1,  1906,  vehen  his  first  term  expired),  pro- 
vided notice  of  an  intention  to  claim  the  ad- 
ditional term  w&b  given  to  the  landlord  90 
days  prior  to  the  expiration  of  the  first  year. 
Some  time  in  the  summer  of  1906  the  land- 
lord went  to  the  tenant  and  asked  him  what 
he  intended  to  do  about  the  lease,  and  the 
tenant  gave  an  equivocal  reply.  No  notice 
was  given  of  an  intention  to  claim  any  ad- 
ditional term;  but  the  tenant  cdntlnued  to 
occupy  the  premises  into  the  second  year 
and  to  pay  the  same  rent  month  by  month, 
and  the  landlord  accepted  it  without  ques- 
tion. Thus  the  matter  stood  until  some  time 
in  June,  1907.  Just  what  happened  after 
this  time  depends  upon  whether  the  landlord 
or  the  tenant  was  correct  in  his  recollection 
of  the  conversations  between  them,  as  their 
evidence  is  squarely  confilctlng.  On  the  one 
hand,  the  tenant  testified  clearly  and  un- 
equivocally that  in  June,  1907.  the  landlord 
gave  him  notice  that  after  the  expiration  of 
the  second  year  he  would  increase  the  rent 
to  $150  a  month ;  that  he  refused  to  agree 
to  pay  such  rent,  and  a  parol  agreement  was 
made  that  the  tenancy  would  be  continued 
at  the  will  of  each  party.  The  landlord  de- 
nied making  any  such  agreement,  but  ad- 
mitted that  he  threatened  to  increase  the' 
rent,  and  also  that  he  advertised  the  prop- 
erty for  rent  in  August  before  the  expiration 
of  the  second  year.  He  stated  that  he  was 
merely  attempting  to  force  the  tenant  to  a 
clear  and  unequivocal  election  of  Just  how 
long  he  intended  to  occupy  the  premises; 
that  the  tenant  kept  on  evading  the  ques- 
tion, and  insisting  that,  if  '*he  would  only  sit 
steady  In  the  boat  and  let  matters  rock 
along,"  everything  would  be  all  right;  that 
at  no  time  did  the  tenant  state  that  he 
would  quit  the  premises  at  the  expiration 
of  the  second  year,  but,  on  the  contrary,  as- 
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•omed  the  attitode  of  haying  a  right  to  re- 
Qiatai  In  poeeeeslon  of  the  premlsee  for  the 
foil  period  up  to  1910  If  he  chose  so  to  do ; 
that  one  time  the  landlord  had  an  opportu- 
nity to  rent  the  premises  to  a  third  person 
hnt  tiie  tenant  objected*  and  the  landlord 
then  let  the  matter  drop,  thinking  that  the 
tenant  would  keep  the  premises  for  the  fall 
period  mentioned  above;  that  a  little  later 
he  had  a  clear,  nneqniyocal  parol  agreement 
with  the  tenant,  whereby  the  lease  was  to 
be  continued  in  force  until  September  5, 
1910.  In  November,  1907,  the  tenant  gave 
the  landlord  80  days'  notice,  and  then  sent 
him  a  dieck  for  rent  up  to  that  time  and 
surrendered  the  keys.  The  landlord  sued 
out  a  distress  warriint  for  rent  for  the  two 
following  months;  that  Is,  for  December, 
1907,  and  January,  1908.  The  jury  returned 
a  verdict  in  favor  of  the  landlord,  and  the 
tenant  excepts  to  the  overruling  of  his  mo- 
tion for  a  new  trial 

W.  W.  Mundy  and  Dean  &  Dean,  for 
plaintiff  in  error.  John  W.  &  G.  E.  Mad- 
dox,  for  defendant  in  error. 

POWBIXi,  J.  (after  stating  the  facts  as 
above).  The  motion  toe  a  new  trial  contains, 
among  other  grounds,  an  assignment  of  er- 
ror complaining  of  the  following  excerpt 
from  the  charge  of  the  judge  to  the  jury: 
"I  charge  you  that  In  the  event  a  party 
passes  into  possession  of  property  under  a 
contract  like  this  one,  with  the  right  of  re- 
newal, and  continues  in  possession  after  the 
expiration  of  the  first  term,  without  any  no- 
tice, the  law  then  would  bind  him  to  the  full 
term  named  in  the  contract  In  other  words, 
Lanham  &  Sons  would  be  bound,  under  this 
contract,  from  September  1,  1906,  to  Sep- 
tember 1, 1910,  unless  they  have  been  releas- 
ed by  the  plaintiff  in  this  case,  or  there  had 
been  some  verbal  change  in  the  contract,  or 
they  have  an  agreement  that  there  Would  be 
a  tenancy  at  will.  A  continuance  to  occupy 
the  building  in  question  after  the  expiration 
of  the  two-year  term  provided  for  in  the  con- 
tract relied  upon  by  the  plaintiff  would 
thereby  extend  the  original  contract  and 
spread  the  same  over  a  term  of  five  years 
from  the  date  thereof,  unless  said  contract 
has,  in  some  way,  been  changed  or  abro- 
gated by  the  parties."  It  has  been  held  that 
where  a  lease  gives  the  tenant  the  right  to 
an  extension  of  his  term  for  an  additional 
period  at  his  option,  and  the  lease  is  silent 
as  to  notice  being. given  to  the  landlord  of 
the  tenant's  election  to  claim  the  additional 
term,  the  mere  continuance  in  possession 
after  the  expiration  of  the  first  term  with- 
out notice,  and  the  payment  of  rent  by  the 
tenant  and  the  acceptance  thereof  by  the 
landlord,  will  bind  both  tenant  and  landlord 
for  the  additional  term.  Slater  v.  Kimbro, 
91  Ga.  217, 18  S.  B.  296,  44  Am.  St  Rep.  19; 
Hamby  v.  Georgia  Iron  Co.,  127  Ga.  802,  56 
&  B.  1088;  Walker  v.  Wadley,  124  Ga.  276, 


62  8.  S.  904;  Cavanaugh  v.  Clinch,  88  Ga. 
610, 16  S.  E.  678.  The  reason  for  this  is  that 
the  tenant  has  plainly  shown  by  his  conduct 
that  he  has  elected  to  claim  the  additional 
term.  He  having  a  right  to  continue  in  pos- 
session of  the  premises  lawfully  in  accord- 
ance with  the  provisions  of  the  lease,  it  will 
be  presumed  that  he  has  availed  himself  of 
this  right  and  not  that  he  is  continuing  in 
possession  unlawfully  as  a  tenant  at  suf- 
ferance. 

But  these  cases  expressly  recognize  that 
there  is  a  difference  in  the  effect  of  holding 
over,  where  the  lease  provides  that  the  ten- 
ant must  give  the  landlord  notice  of  his  in- 
tention to  daim  the  additional  term,  from 
what  it  would  be  if  the  contract  contained 
no  such  provision.  The  stipulation  for  no- 
tice is  primarily  for  the  benefit  of  the  land- 
lord, so  that  he  may  be  looking  out  for  an- 
other tenant  in  the  event  there  is  no  election 
to  claim  the  additional  term.  The  giving  of 
the  notice  is  a  condition  precedent  to  the 
tenant's  right  to  claim  the  additional  term; 
and  his  failure  to  perform  It  will  forfeit  this 
right  to  the  additional  term,  unless  the  land- 
lord waives  its  nonperformance.  The  ten 
anfs  failure  to  give  the  notice,  combinec^ 
with  his  knowledge  of  the  fact  that  thereby 
he  is  forfeiting  his  right  to  the  additional 
term,  is  a  circumstance  tending  to  show 
that  he  has  decided  not  to  avail  himself  of 
this  right;  and  therefore  in  such  a  case  usu- 
ally there  must  be  more  than  a  mere  naked 
holding  over  by  the  tenant  to  authorize  the 
inference  that  he  has  elected  to  claim  the 
additional  term.  There  should  be  some  ad- 
ditional manifestation  of  his  intention  to 
elect.  CkM>per  v.  Joy,  105  Mich.  374,  63  N. 
W.  414.  If,  however,  the  holding  over  is  un- 
der such  circumstances  as  plainly  to  show 
that  the  landlord  has  waived  the  condition 
as  to  notice,  and  that  the  tenant  has  elected 
to  continue  in  possession  under  the  lease, 
both  parties  are  bound  for  the  additional 
term.  For  example,  if  the  lease  provides 
that  at  the  beginning  of  the  second  term  the 
rent  shall  be  increased,  the  mere  failure  to 
give*  notice  becomes  immaterial,  if  the  ten- 
ant holds  over  and  pays  the  higher  rent  and 
the  landlord  accepts  it  The  payment  and 
the  acceptance  of  the  higher  rent  combined 
with  the  holding  over,  show  a  clear  mutual 
intention  to  continue  the  lease — an  inten- 
tion on  the  part  of  the  landlord  to  waive  the 
requirement  as  to  notice,  and  an  intention 
on  the  part  of  the  tenant  to  claim  the  addi- 
tional term— and  both  parties  are  according- 
ly bound  for  the  additional  term.  Long  v. 
Stafford,  lOa  N.  Y.  274,  8  N.  B.  622,  526; 
Insurance  Co.  v.  National  Bank,  71  Mo.  68. 

Intent  may  be  derived  from  silence,  as 
well  as  from  words,  especially  where  silence 
is  accompanied  by  expressive  conduct;  and 
even  if  the  additional  term  is  at  the  same 
rental,  and  without  giving  notice  the  tenant 
nevertheless  holds  over,  and  nothing  is  said 
or  done  by  either  party  as  to  the  failure  to 
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give  noMce,  and  the  tenant,  after  the  begin- 
ning of  the  second  term,  pays  the  rent,  and 
the  landlord  accepts  it,  the  evidence  of 
an  intention  to  waive  on  the  part  of  the 
landlord  and  to  elect  on  the  part  of  the  ten- 
ant, deduced  both  from  silence  and  conduct, 
may  be  so  clear  that  both  parties  become 
bound  for  the  additional  term.  Probst  v. 
Rochester  Laundry  Co.,  171  N.  Y.  684,  64 
N.  E.  504 ;  Stone  v.  St,  Louis  Stamping  Co., 
155  Mass.  267,  29  N.  E.  623;  Jones  on  Land* 
lord  and  Tenant,  §  d42;  24  Cyc.  1003.  In 
the  present  case,  when  in  the  summer  of 
1906  the  landlord  inquired  of  the  tenant 
whether  he  intended  to  claim  an  additional 
term,  and  the  tenant  made  an  equivocal  re- 
ply, but  at  no  time  gave  notice  that  he  in- 
tended to  claim  the  additional  term,  the 
landlord  could  have  dispossessed  the  tenant 
at  the  expiration  of  the  first  term,  namely, 
September  5,  1906.  The  equivocal  reply  of 
the  tenant  was  not  an  election,  but  rather  a 
refusal  to  elect  The  subsequent  conduct 
of  the  tenant  and  of  the  landlord,  however, 
was  sufficient  to  show  a  waiver  of  notice  on 
the  one  hand  and  an  election  on  the  other 
hand  of  an  additional  term. 

But  under  the  provisions  of  the  lease  the 
tenant  had  the  privilege  of  claiming  an  addi- 
tional term  of  from  two  to  five  years  from 
the  date  of  the  beginning  of  the  first  term, 
and  it  therefore  becomes  necessary  to  deter- 
mine which  of  these  additional  t^ms  he  had 
elected.  The  method  by  which  the  election 
was  made  shows  that  he  had  elected  the 
shortest  additional  term  to  which  he  would 
be  entiUed.  Falley  v.  GUes,  29  Ind.  114.  His 
failure  to  give  the  prescribed  notice  primarily 
Indicated  that  he  had  decided  not  to  elect  an 
additional  term  at  all;  but  his  subsequent 
conduct  in  holding  over  and  paying  rent  un- 
der the  circumstances  indicated  a  change  of 
mind.  This  change  of  mind  is  deduced  large- 
ly from  the  fact  that,  since  the  tenant  had  a 
right  to  hold  over  lawfully  in  accordance 
with  the  provisions  of  the  lease,  it  is  to  be 
presumed  that  his  holding  over  was  by  virtue 
of  this  right  and  of  the  landlord's  apparent 
willingness  to  waive  the  nonperformance  of 
the  condition  as  to  notice.  His  occupancy 
after  the  first  year  is  consistent  with  an  elec- 
tion to  renew  for  the  shortest  period,  and  at 
the  same  time  this  construction  of  his  con- 
duct gives  due  weight  to  the  equivocal  state 
of  his  mind,  evinced  by  his  failure  to  give  the 
prescribed  notice.  Falley  v.  Giles,  supra.  In- 
deed, the  conduct  of  the  landlord  a  few 
months  before  the  expiration  <tf  the  second 
year  indicates  clearly  that  he  so  understood 
the  tenant's  election.  His  threat  to  increase 
the  rent  and  his  act  in  advertising  the  prop- 
erty for  rent  indicate  that  he  knew  the  prem- 
ises would  be  vacant  at  the  expiry  of  the  sec- 
ond year. 

2,  8.  The  tenant  having  made  this  elec- 
tion, and  the  lease  providing  for  only  one 


election,  his  right  to  elect  was  exhausted,  and 
there  could  be  no  further  extension  under 
this  lease.  Falley  v.  Giles,  supra.  The  ten- 
ant's occupancy  after  the  expiration  of  the 
second  term,  therefore,  was  not  within  the 
terms  of  this  contract  Jones,  L.  &  T.  S  336. 
After  both  of  the  terms  provided  for  by  the 
original  lease  had  expired,  the  parties  could 
not  by  a  parol  agreement  extend  that  lease 
over  a  further  period,  exceeding  one  year. 
Therefore,  adopting  the  evidence  of  the  land- 
lord as  the  truth,  the  parol  agreement  made 
in  October  after  the  expiration  of  the  second 
term  in  the  preceding  September,  whereby  it 
was  agreed  that  the  lease  should  be  contin- 
ued until  1910,  had  the  legal  effect  of  creat- 
ing a  tenancy  at  will.  Hayes  v.  Atlanta,  1 
Ga.  App.  25(2),  57  S.  E.'  1087.  The  tenant 
having  given  the  statutory  notice  to  quit,  the 
verdict  of  the  jury  finding  him  liable  for  rent 
after  the  expiration  of  30  days  is  contrary 
to  law. 

This  result  makes  it  unnecessary  to  consid- 
er  the  inaccuracies  in  the  charge  of  the  Judge. 

Judgment  reversed. 


(6  Qa.  App.  38)' 

MYRICK  V.  MACON  RT.  &  LIGHT  CO. 

(No.  1,321.) 

(Ck>art  of  Appeals  of  Georgia.    April  15,  1909.) 

1.  Cabriebs  (9  347*)— INJUBY  TO  Passengebs 

— (^NTBIBUTOBT   NEGLIGENCE. 

Whether  it  is  negligence  for  a  passenger  to 
be  upon  the  platform  of  a  moving  train  must 
depend  upon  the  attendant  circumstances  of  dan- 
ger and  the  reason  causing  him  to  go  upon 
the  platform.  So  far  from  its  being,  as  a 
matter  of  law,  necessarily  negligence  for  a  pas- 
senger to  be  upon  the  platform  of  a  moving 
train,  it  is  ordinarily  a  question  of  fact  for  the 
jury  whether  his  presence  upon  the  platform  is 
an  act  of  negligence.  The  question  of  negli- 
gence cannot  be  said  to  be  one  of  law  unless, 
under  the  peculiar  circumstances,  the  danger  is 
so  obviously  great  as  that  no  one  of  ordinary 
prudence  would,  under  any  circumstances,  sub- 
ject himself  thereto. 

[Ed.    Note.~For    other    cases,    see    Carriers, 
C5ent.  Dig.  SS  137&-1379;  Dec.  Dig.  §  347.*] 
Z  Cabbiebs  Hi  347*)— INJUBT  to  Passenoeb^ 

CONTBIBUTOBT  NEGLIGENCE. 

Under  the  facts  in  evidence  in  this  case,  the 
cause  was  not  one  for  the  determination  of  the 
court,  and  should  have  been  submitted  to  the 
jury.  It  was,  therefore,  erroneous  to  award  a 
nonsuit. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Ont  Dig.  S§  1376^1379;  Dec  Dig.  §  347.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt. 
Hodges,  Judge. 

Action  by  Henry  Myrick  against  the  Macon 
Railway  &  Light  Company.  Judgment  of 
nonsuit,  and  plaintifT  brings  error.    Reversed. 

R.  L.  Anderson,  for  plaintiff  in  error.  Ro- 
land Ellis,  for  defendant  in  error. 

RUSSELL,  J.  The  conrt  sustained  a  demur- 
rer to  the  plaintiff's  evidence  and  awarded  a 
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nonsolt,  and  ezception  1b  taken  to  the  Judg- 
ment. The  legal  qneation  presented  is  wheth- 
er, nnder  the  evidence  introduced  by  the 
plaintUE,  the  negligence  of  the  plaintiff  was 
80  great  as  to  preclude  any  recovery  upon  his 
part  as  a  matter  of  law.  It  appears  that  the 
plaintiff,  without  any  signal  on  the  part  of 
the  conductor,  or  any  knowledge  on  the  part 
of  the  conductor,  went  out  upon  the  platform 
of  the  street  car,  upon  which  he  was  riding 
a  short  distance,  before  the  car  had  reached 
his  destination,  and  wliile  standing  on  the 
step  with  some  bundles  in  his  hands  was 
thrown  from  the  step  of  the  car  and  injured. 
The  evidence  did  hot  develop  the  fact  that 
there  was  anything  unusual  in  the  speed  of 
the  car,  except  that  the  plaintiff  testified 
that  there  was  a  sudden  jerk  or  quickening 
of  the  speed  as  the  car  rounded  the  curve 
and  just  before  his  fall.  As  the  court  could 
not  have  held  as  a  matter  of  law  that  the 
plaintiff  was  guilty  of  negligence  from  the 
mere  fact  that  he  was  on  the  platform  or  on 
the  step  (Suber.v.  Georgia,  Carolina  &  North- 
em  By.  Oo.,  96  Ga.  42,  23  S.  m  387,  and  Au- 
gusta Southern  R.  Go.  v.  Snider,  118  Ga. 
146,  44  S.  B.  1005),  we  assume  that  the  learn- 
ed trial  judge  based  the  nonsuit  upon  the 
Idea  that  the  plaintiff  had  no  sufficient  reason 
for  going  upon  the  platform  at  the  time  that 
he  did,  or  that  the  danger  was  so  obvious 
that  the  plaintiff's  act  defeated  his  cause  of 
action. 

We  think  that  the  question  of  negligence, 
as  to  a  passenger  upon  the  platform  of  a 
moving  train,  is  as  much  a  question  of  fact 
to  be  determined  by  the  jury  as  any  other 
phase  of  the  subject  which  may  be  presented 
In  any  action  for  personal  injuries.  It  is  true 
that  In  reaching  this  conclusion  we  are  con- 
fronted with  two  lines  of  decisions,  apparentr 
ly  conflicting;  but  we  think  the  proper  rule 
was  laid  down  in  Suber  v.  Ga.  0.  &  N.  R. 
Co.,  supra,  and  Turley  v.  A  K.  &  N.  R.  Ca, 
127  Ga.  594,  56  S.  B.  748,  8  L.  R.  A.  (N.  S.) 
696.  As  said  by  Chief  Baron  Kelly  in  Slner 
v.  Railway  Co.,  L.  R.  3  Bxch.  150,  156:  "A 
railway  company  Is  not  entitled  to  expose 
any  passenger  to  the  necessity  of  choosing 
between  two  alternatives,  neither  of  which 
he  can  legally  be  called  upon  to  choose,  name- 
ly, either  to  go  on  or  to  take  his  chance  of 
danger  and  jump  out ;  and  if  they  do  so  their 
choice  Is  made  at  their  peril.  I  agree  that. 
If  it  can  be  seen  by  the  passenger  that  the 
act  must  be  attendant  with  injury,  it  may 
then  be  fairly  contended  that  he  is  not  en- 
titled to  choose  this  obviously  and  certainly 
dangerous  alternative."  Judge  Thompson,  in 
his  Commentaries  on  the  Law  of  Negligence, 
referrl]}g  to  Baron  Kelly's  dissenting  opinion, 
says  It  "is  probably  now  recogniased  as  the 
more  correct  exposition  of  the  law  than  the 
views  of  the  majority  of  the  court  in  that 
case,"  and  gives  many  citations  of  authority 
■Dstalnlng  Chief  Baron  Kelly's  holding.  '*The 
weight  of  modem  authority  seems  to  sustain 
the  view  that  an  attempt  by  the  passenger  to 


r  alight  from  a  railway  train  while  it  Is  pass- 
I  ing  a  place  at  which  it  should  stop  to  enable 
,  him  to  alight,  or  at  which  it  has  failed  to 


stop  a  reas<mable  time  to  permit  him  to  leave 
it,  will  not,  as  a  matter  of  law,  be  considered 
a  negligent  act,  unless  the  attending  circum- 
stances so  clearly  show  that  he  acted  so  im- 
prudently or  rashly  that  reasonable  minds 


I 

I 

I 

'  could  fairly  arrive  at  no  other  conclusion, 
and  that  the  question  whether  the  act  of  the 
passenger  in  so  attempting  to  alight  from 
the  train  was  negligent — that  is,  whether  he 
exercised  for  his  safety  that  degree  of  care 
and  caution  which  a  person  of  ordinary  pru- 
dence .would  be  expected  under  like  circum- 
stances to  exercise — ^must  ordinarily  be  sub- 
mitted to  the  jury."  3  Hutchinson  on  Car- 
riers (3d  Ed.)  I  1179. 

There  can  be  no  difference  in  the  rule  as 
affecting  one  who  intends  to  board  a  train, 
and  as  to  one  .who  intends  to  alight  there- 
from, where  the  passenger  is  attempting 
to  do  something  either  toward  taking  passage 
upon  a  car  or  disembarking  therefrom.  But 
in  the  present  case  the  plaintiff  was  not  at- 
tempting to  alight,  for  he  had  not  quite 
reached  his  destination.  His  presence  upon 
the  step  was,  at  most,  but  preparation  to 
alight  when  the  point  should  be  reached  at 
which  the  car  ought  to  have  been  stopped; 
and,  according  to  his  statement,  his  being 
thrown  from  the  car  was  not  caused  by  any 
effort  upon  his  part  to  alight,  but  by  a  sud- 
den jerk  or  increase  of  speed.  In  the  Suber 
Case,  supra,  Chief  Justice  Simmons  draws 
the  distinction  between  the  cases  of  McLarin 
V.  Railway  Co.,  85  Ga.  504, 11  S.  B.  840,  Cole- 
man V.  Railway  Co.,  84  Ga*  1,  10  S.  E.  498, 
and  Bamett  v.  Railway  Co.,  87  Ga.  766,  13 
S.  B.  004,  upon  which  the  learned  counsel 
for  the  plaintiff  in  error  relies,  and  in  which 
it  was  held,  as  a  matter  of  law,  that  the 
negligence  of  the  plaintiff  necessarily  de- 
feated recovery,  and  those  cases  (of  which 
we  think  the  case  at  bar  furnishes  an  in- 
stance) in  which  the  jury  alone  are  to' de- 
termine whether  the  act  of  the  passenger, 
under  the  peculiar  circumstances  of  the  case, 
or  on  account  of  the  reason  for  his  act,  was 
properly  upon  the  platform  of  a  passenger 
car,  and  whether  his  presence  there  is  to  be 
construed  as  negligence. 

The  evidence  of  the  plaintiff,  In  the  present 
case,  authorized  the  inference  that  the  de- 
fendant company  was  negligent  in  two  par- 
ticular respects:  (1)  In  the  failure  of  the 
conductor  to  give  the  necessary  signal  to  stop 
the  car,  and  the  consequent  failure  of  the 
motorman  to  diminish  Its  speed,  so  that  it 
might  be  stopped  at  the  plaintilTs  destina- 
tion; (2)  In  the  failure  of  the  motorman  to 
reduce  the  speed  of  the  car  preparatory  to 
turning  the  curve,  whereby  the  violent  jerk 
which  threw  the  plaintiff  off  the  car  was 
probably  caused.  We  think  that  these  infer- 
ences might  be  authorized,  without  Intend- 
ing to  intimate  that  the  jury  would  be  com- 
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pelled  to  Infer  that  the  defendant  company 
was  negligent  In  either  of  these  respects. 

If  It  be  conceded  that  the  defendant  com- 
pany was  negligent  in  any  respect,  as  al- 
leged in  the  petition,  the  next  question 
which  arises  is  whether  the  plaintiff  could, 
by  the  exercise  of  ordinary  care,  have  avoid- 
ed the  consequence  of  the  defendant's  negli- 
gence. Nothing  is  better  settled  than  that 
what  does  or  does  not  constitute  such  negli- 
gence «s  will  preclude  a  recovery  is  peculiar- 
ly a  question  for  the  Jury.  The  rule  more 
peculiarly  applicable  to  the  case  now  under 
consideration  is  that,  "unless  the  danger  is 
obviously  great,  the  court  cannot  hold  as 
a  matter  of  law,  that  a  given  act  constitutes 
sudi  negligence  as  will  preclude  a  recovery." 
Suber  v.  G.,  0.  &  N.  B.  Ck>.,  supra;  Goursey 
V.  Southern  By.  Ck>.,  118  6a.  297,  88  S.  B.  866; 
Mack  V.  Savannah  &  Statesboro  IL  Co.,  118 
Gki.  629,  46  8.  B.  609;  Augusta  Southern  B. 
Ck>.  V.  Snider,  118  Oa.  146.  44  S.  B.  1006;  M. 
ft  B.  B.  GO.  V.  Anderson,  121  Ga.  666,  40 
S.  B.  791;  Turley  v.  A.,  K.  &  N.  B.  Go.,  127 
Ga.  694  (2),  66  S.  B.  748,  8  I/.  B.  A.  (N.  S.) 
696;  Gentral  of  Ga.  B.  Co.  v.  Forehand,  128 
Ga«  647,  68  S.  B.  44.  In  these  cases  the 
question  related  to  passengers  upon  railway 
trains;  but  if  it  be  true  that  the  mere  pres- 
ence of  a  passenger  upon  the  platform  of  a 
train,  or  even  his  attempting  to  alight  ftom 
a  moving  train,  is  not  negligence  per  se,  it 
would  seem  to  be  true  a  fortiori  of  a  passen- 
ger on  an  ordinary  street  car,  operated  upon 
the  streets  of  a  city,  and  necessarily  run  at 
a  lower  rate  of  speed  than  the  passenger 
trains  of  railroad  companies.  In  Augusta 
Southern  B.  Co.  r.  Snider,  supra,  the  Su- 
preme Court  held  that  the  rule  of  negligence 
applicable  to  a  passenger  attempting  to 
alight  from  a  moving  train  is  also  applicable 
to  padsengers  on  the  platform,  not  attempting 
to  alight  This  rule  would  seem  to  be  pe- 
culiarly sound  when  applied  to  passengers 
upon  street  cars  for  the  reason  that,  in  a 
case  where  a  passenger  may  intend  to  trans- 
fer from  one  line  to  another,  he  may  not 
have  determined  the  exact  point  at  which  he 
will  disembark  from  one  car  to  take  an- 
other; and  it  may  frequently  be  necessary 
for  him  to  go  upon  the  platform  to  ascertain 
the  point  from  which  he  can  most  expedi- 
tiously reach  his  destination. 

2.  Under  the  undisputed  evidence  in  the 
present  case  the  passenger  bad  notified  the 
conductor  that  he  desired  to  leave  the  car 
at  a  certain  street  comer  where  the  cars 
stopped.  The  conductor  was  eating  his  din- 
ner, and  continued  to  eat  until  the  car  was 
near  the  passenger's  destination;  but  no  sig- 
nal was  given  to  the  motorman  to  st(^,  nor 
any  warning  to  the  passenger  that  he  should 
make  preparation  to  alight.  The  passenger 
had  a  number  of  bundles,  and  went  out  on 
the  platform*  and  thence  to  the  step  of  the 


car.  He  had  the  right  to  presume  tliat  the 
conductor  would  even  yet  notify  the  motor- 
man  to  stop  at  the  proper  place.  While 
standing  upcm  the  step,  and  when  within 
23  feet  of  the  usual  stopping  place,  the  car 
was  suddenly  jerked  and  its  speed  increas- 
ed, and  he  was  thrown  to  the  ground,  and, 
according  to  his  testimony,  painfully  injur- 
ed. Under  the  facts  in  evidence  the  cause 
was  not  one  for  the  determination  of  the 
court,  and  should  have  been  submitted  to  the 
Jury.  It  was  flieref  ore  erroneous  to  award  a 
nonsuit 
Judgment  reversed* 


(6  Oa.  App.  66) 
HBABN  V.  HUFF.    (Na  1,428.) 
(Court  of  Appeals  of  Georgia.    April  16,  1900.) 

IiANDLoan  ANu  Tenant  (|  266^)— Acpion  fob 

Bent— BviDBNOK. 

The  relation  of  landlord  and  tenant,  either 
by  express  contract  or  by  legal  implication*  is 
an  essential  basis  of  a  distress  warrant  There- 
fore, where  the  undisputed  evidence .  affirma* 
tively  shows  that  this  relation  did  not  exist,  a 
judgment  for  rent  was  onanthorized. 

[E]d.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  1063;   Dec.  Dig.  i  265.^] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  W.  A.  Huff  against  Paul  Heam. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Beversed. 

Jno.  B.  Lk  Smith,  for  plaintiff  in  error. 
T.  J.  Cochran,  for  defendant  in  error. 

BIUj,  G.  J.  Hie  questions  in  thia  case 
arise  on  a  distress  warrant  sued  out  by  Huff 
against  Heam.  The  affidavit  for  the  war- 
rant contained  the  statement  by  Huff  that 
Heam  "is  Justly  indebted  to  him  in  the  sum 
of  $22.50  for  rent  of  lands  in  the  county  of 
Bibb,  and  that  said  rent  is  now  due  and  un- 
paid." Attached  to  this  affidavit  is  a  bill  of 
particulars  stating  that  Heam  was  indebted 
to  Huff  '^or  trespassing  upon,  using,  and 
occupying  and  cultivating  two  lots  of  land 
in  Vineville."  When  the  case  was  called 
for  trial  in  the  Justice's  court.  Huff  amended 
by  alleging  that  he  brought  the  suit  for  the 
rent  "as  agent  for  the  use  and  benefit  of  the 
receiver  of  the  federal  court  in  the  case  of 
Bidwell  et  aL  v^  Huff  et  at"  Heam  filed  a 
counter  affidavit  On  the  trial  Huff  testified 
in  substance  as  follows:  *The  amount  I 
claim  is  for  using  and  occupying  two  lots  of 
land,  one  tor  2%  years,  and  one  for  8  years. 
$27.50  is  the  reasonable  rental  value  of  the 
land  for  that  tima  I  never  did  r^t  the 
land  to  Mr.  Heam,  or  consult  to  his  using 
or  occupying  it;  but  his  doing  so  was  with- 
out my  consent^  over  my  objection  and  pro- 
test During  all  the  time  he  occupied  and 
used  it,  it  was  in  the  hands  of  a  receiver  of 


tFor  other  oas«s  see  same  topio  and  Motion  NUMBER  In  Dec.  4  Am.  Diss.  U07  to  data^  4  Reporter  Indexes 


QtJI 


HEARN  V.  HUFF. 


299 


the  United  States  cottrt  appointed  In  the  case 
of  Bldwell  0t  aL  T.  Huff  et  aL  Mr.  aem 
P.  Steed  was  the  receiyer.  I  was  acting  for 
the  receiver  in  looking  after  this  and  other 
land  during  the  receiyership,  and  daring  the 
time  Mr.  Heam  nsed  and  occupied  this  land. 
Mr.  Heam  went  to  see  Mr.  Steed  about  rent^ 
Ing  this  land.  Mr.  Steed  refused  to  have 
anything  to  do  with  him.  He  said  he  did 
not  like  his  face  and  referred  him  to  me.  I 
refused  to  let  him  have  the  land,  and  in  or- 
der to  prev^ent  him  from  occupying  it  I  plac- 
ed a  wire  fence  around  it  Mr.  Heam  went 
and  cut  the  wire  fence,  and  used  and  occu- 
pied it  anyhow.  Since  Bir.  Steed  died,  Mal- 
lary  and  Gone  have  been  appointed  receivers 
of  the  property  in  his  place,  but  I  have  not 
been  agent  for  them."  Heam  testified  that 
he  did  not  see^  apply  to,  or  negotiate  with 
Steed,  the  receiver,  about  the  land  in  ques- 
tion. The  Jury  found  a  verdict  for  the  plain- 
tur,  and  the  defendant  filed  a  petition  to  the 
superior  court  for  a  writ  of  certiorari,  and 
the  writ  was  granted.  On  the  hearing,  the 
superiiMT  court  overruled  the  certiorari,  and 
held  that  there  was  no  question  of  fact  in- 
volved, and  entered  final  Judgment  for  the 
amount  of  the  verdict  in  favor  of  Huff  and 
against  Heam  and  his  bondsman,  with  in- 
terest and  cost.  The  ^peclflc  assignments  of 
error  made  in  th^  petition  for  certiorari  will 
be  sufilciently  indicated  in  the  following 
opinion: 

The  ess^tial  basis  upon  which  the  right  to 
a  distress  warrant  arises  is  the  existence  of 
the  contractual  relation  of  landlord  and  ten- 
ant.   Such  relation  must  exist  either  by  ex- 
press or  by  implied  contract    Section  3110 
of  the  Civil  Oode  of  1895  provides  that, 
'^hen  title  Is  shown  in  the  plaintiff  and  oc- 
cupation by  the  defendant,  an  obligation  to 
IMty  rent  Is  generally  implied;  but  if  the  en- 
try was  not  under  the  plaintiff,  or  if  posses- 
sion is  adverse  to  him,  no  such  implication 
arisea**    The  case  of  A.,  K.  &  N.  Ry.  Oo.  v. 
McH^U),  110  Ga.  648,  35  S.  B.  634,  was  an 
action  for  use  and  occupation  of  land  of  the 
plaintiff  by  the  defendant  'Without  the  con- 
sent of  the  plaintiff  and  without  any  author- 
ity whatever  or  right  to  the  said  use."    The 
court  says:    '^nder  the  allegations  of  the 
petition    •    •    •    the  railway  company  was 
a  trespasser,  pure  and  simple;  and,  this  be- 
ing  00,    the   plaintiff   could   not   maintain 
a^fainst  it  an  action  for  the  use  and  occupa- 
tion of  the  premises  as  upon  an  implied 
promise  to  pay  rent**    And  in  Allen  v.  Ma- 
con ft  Dublin  It  Go.,  107  Ga.  849,  33  8.  B3. 
TOO;   the  court  says:  'The  relation  of  land- 
lord and  tenant  must  exist  between  the  par- 
ties; for  by  virtue  of  that  relation  alone  can 
one  of  them  be  said  to  have  contracted  with 
tlie  other  to  pay  rent    In  no  sense  Is  a  tres- 
passer the  tenant  of  the  owner  of  land  tor- 
tiously  entered  and  held  adversely  to  him; 
and,   however  guilty  of  wrongdoing   such 
trespasser  may  be^  it  is  doubtful  whether 
Aiiy  court  could  be  persuaded  to  go  so  Car 


as  to  punish  him  to  13ie  extoit  of  making 
him  become  the  tenant  of  one  with  regard 
to  whom  he  had  at  least  acted  consistently 
In  refusing  to  recognize  him  as  a  landlord." 
In  the  Instant  case,  according  to  the  plain- 
tiff's own  testimony,  not  only  had  the  defend- 
ant refused  to  recognize  him  as  fiis  landlord, 
but  the  plaintiff  had  absolutely  refused  to 
recognize  the  defendant  as  his  tenant  had 
objected  to  and  protested  against  his  use 
and  occupancy  of  the  land  In  question,  and 
had  erected  a  wire  fence  for  the  purpose  of 
keeping  the  defendant  out  'The  fundamen- 
tal basis  of  a  distress  warrant  is  that  the  re- 
lation of  landlord  and  tenant  shall  exist 
Rent  must  be  due.  This  can  only  be  by 
contract  express  or  implied.  An  adverse 
holder  of  the  land  cannot  be  due  rent**  Go- 
hen  V.  Broughton,  54  Ga.  296.  And  further 
on  in  the  case  just  cited  the  court  says,  al- 
luding to  a  distress  warrant  for  rent,  that 
'nhe  writ  is  a  harsh  one,  and  has  always 
been  restricted  to  the  case  of  a  tenant  by 
contract,  and  has  never  been  extended  to 
one  holding  adversely." 

It  being,  therefore,  well  settled  that  the 
relation  of  landlord  and  tenant  is  essential 
to  the  maintenance  of  a  distress  warrant  it 
follows  that  any  fact  which  precludes  the  ex- 
istence of  such  contract  exp/ess  or  implied* 
prevents  the  maintenance  of  this  remedy. 
Civ.  Code  1896,  II  8115,  3124;  Sims  v.  Price, 
123  Ga.  97,  60  S.  B.  961;  Lathrop  v.  Stand- 
ard on  Co.,  88  Ga.  807,  9  S.  B.  1041 ;  Cohen 
V.  Broughton,  supra.  Certainly  it  cannot  be 
claimed  that  under  the  evidence  of  the  plain- 
tiff there  was  any  express  contract  creating 
the  relation  of  landlord  and  tenant;  and  sec- 
tion 8116  of  the  Civil. Code,  under  the  facts, 
expressly  negatives  the  existence  of  any  im- 
plied contract  creating  such  relation.  Ac- 
cording to  the  plaintiff,  the  title  to  the  proih 
erty  was  not  in  him,  but  was  in  the  receiver 
In  the  United  States  court  The  entry  upon 
the  lands  by  the  defendant  was  not  under 
him,  but  was  expressly  ovw  his  objection 
and  protest  and  the  possession  of  the  de- 
fendant was  adverse  to  him,  as  well  as  to 
the  receiver;  in  other  words,  relatively  to 
the  plaintiff  and  to  the  receiver,  the  defend- 
ant was  nothing  but  a  trespasser,  and  the  re- 
lation of  landlord  and  tenant,  therefore, 
could  not  under  the  law,  have  existed  be- 
tweod  him  and  the  defendant  or  between  the 
defendant  and  the  receiver,  by  the  express 
terms  of  the  section  of  the  Code  just  cited. 
Besides,  there  was  no  evidence  of  any  agree- 
ment fixing  tibe  amount  of  rent,  nor  any  evi- 
dence on  this  subject  from  which  a  fixed 
amount  could  have  been  ascertained,  and  a 
distress  warrant  cannot  be  maintained  upon 
a  quantum  meruit  Cohen  v.  Broughton, 
supra.  We  are  clear  that  under  the  evidence 
this  case  is  fully  controlled  by  section  3116 
of  the  Civil  Code,  above  quoted,  and  the  de- 
cisions of  the  Supreme  Court  cited  In  this 
opinion,  and  we  therefore  conclude  that  the 
judgment  of  the  superior  court  in  overruling 
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the  certiorari  and  In  entering  a  final  Judg- 
ment against  the  defendant  waa  erroneous. 
Judgment  reyersed. 


(6  Oa.  App.  33) 

CENTRAL  OF  GEORGIA  RT.  CO.  ▼.  MOB- 
LET  et  al.  (No.  1,275.) 

(Court  of  Appeals  of  Georgia.    April  15,  1900.) 

1.  Masteb  and  Sebtaitt  il  276*)— AcnoN  fob 
Death— Evidence— SuFFiciENCT. 

The  evidence  authorized  the  verdict,  and 
there  waa  no  error  in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  %  954;   Dec  Dig.  $  27a*] 

2.  Masteb  and  Sebvant  (|  284*)— Injubies 
TO  Sebvant— RuuBS—QxTESTiONS  fob  Jubt. 

The  rules  of  the  defendant  company  were 
not  introduced  in  evidence.  The  trial  judge 
properly  restricted  an  instruction,  which  had 
been  requested,  that  the  plaintiffs  could  not  re- 
cover if  their  deceased  father  bad  violated  a 
contract  by  which  he  obligated  himself  under 
certain  conditions  to  release  the  defendant  from 
all  liability,  by  adding  a  qualification  in  which 
the  jury  were  instructed  to  inquire  whether 
the  stipulation  of  the  contract  by  which  the 
defendant  sought  to  relieve  itself  was  inserted 
for  the  purpose  of  bona  fide  enforcing  the  rules 
of  the  companv,  or  merely  for  the  purpose  of 
avoiding  liabihty  which  might  arise  from  the 
violation  of  a  rule,  to  the  nonenforcement  of 
which  the  oNnpany  had  consented. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §  1000;   Dec.  Dig.  i  284.*] 

8.  Mastbb  and  Sebvant  ((  144*)— Injubibs 
TO  Sebvant  —  Rules  —  CusTOMABT  Vioi^a- 

TZON. 

Proof  that  an  employer,  with  full  knowl- 
edge of  the  continued  violation  of  rules  im- 
posed by  him  for  the  government  of  his  em- 
ployes, has  acquiesced  therein,  will  authorise  the 
inference  that  the  rule  has  been  abrogated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  287;    Dec.  Dig.  §  144.*] 

4.  Obfobations  (I  428*)— E^cplot£s— INJX7- 

BiEs  —  Violation  of  Rules  —  Notice  to 

Agent. 

A  corporation  knows  of  the  violation  of  its 
rules  and  acquiesces  therein  whenever  the  par- 
ticular agent  of  the  corporation  who  is  charged 
with  the  enforcement  of  the  rule  in  question 
knows  of  its  violation  and  acquiesces  therein. 
The  knowledge  of  the  agent  is  the  knowledge 
of  the  corporation,  and,  though  it  is  the  duty 
of  the  inferior  agent  charged  with  the  enforce- 
ment of  a  rule  to  inform  his  superior  thereof, 
a  breach  of  this  duty  cannot  affect  the  rights 
arising  from  his  knowledge  that  the  rule  is  being 
violated. 

[Ed.  Note.— For  other  cases,  see  O>rporations, 
Cent  Dig.  9  1748;   Dec.  Dig.  (  428.*] 

(Syllabus  by  the  Court) 

Error  from  City  Conrt  of  Amerlcna;  O.  R. 
Crisp,  Judge. 

Action  by  Joseph  Mobley  and  others,  by 
next  friend,  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Afilrmed. 

EL  A.  Hawkins  and  J.  B.  Hudson,  for 
plaintiff  in  error.  J.  A.  Hizon  and  Shipp  & 
Sheppard,  for  defendants  in  error. 

«For  other  cases  see  same  topio  and  section  NUMBER  in  Dee.  ft  Am.  Diss.  1M7  to  date,  ft  Reporter  Indexes 


RUSSELL,  J.  The  assignments  of  error 
contained  in  the  several  grounds  of  the  mo- 
tion for  new  trial  really  present  but  four 
points— the  snfflciency  of  the  evidence,  the 
right  of  an  employ^  to  rely  for  guidance  up- 
on the  orders  of  his  superior  officer,  the  ab- 
rogation of  the  rules  of  a  carrier  by  nonuser, 
and  the  question  as  to  what  officer  of  a 
railroad  company  must  the  knowledge  of  a 
uniform  disregard  of  its  rules  be  brought  to 
effectuate  an  abrogation  of  the  rules. 

1.  Upon  the  point  as  to  the  sufficiency  of 
the  evidence  it  appears,  from  the  testimony 
in  behalf  of  the  plaintiffs,  that  their  father 
was  engaged  by  the  defendant  company  as  a 
switchman  in  its  yards  in  the  dty  of  Ameri- 
cus.  On  the  occasion  when  he  met  his  death 
he  was  assisting  in  the  shifting  of  certain 
freight  cars.  The  yardmaster  was  temjpo- 
rarlly  absent  but  in  his  absence  the  head 
switchman  took  his  place  and  directed  the 
shifting  of  the  cars.  Plaintiffs'  father  was 
ordered  by  the  head  switchman  to  go  in  be- 
tween two  ca^  while  the  engine  was  attach- 
ed to  them.  After  nncoupling  the  cars  as 
directed,  the  deceased  gave  a  signal  which 
was  repeated  to  the  engineer  by  the  acting 
yardmaster.  Instead  of  obeying  this  signal, 
the  engineer  backed  the  train  of  cars  down 
toward  the  deceased,  whose  foot  got  fastened 
in  the  switch  frog;  and,  although  he  made 
efforts  to  extricate  himself,  he  was  run  down 
by  the  heavily  loaded  cars  and  was  so  mangl- 
ed that  he  died  a  very  few  moments  after- 
wards. The  witnesses  for  the  defendant  did 
not  uneqiiivocally  deny  that  in  the  absence 
of  the  yardmaster  Mr.  Johnson,  the  head 
switchman,  had  authority  to  direct  in  the 
shifting  and  making  up  of  trains.  But  the 
defendant  relied  npon  a  contract  signed  by 
the  deceased,  in  which  he  stated  that  he 
knew  that  the  rules  of  the  company  forbade 
his  getting  between  cars  while  they  were  in 
motion,  or  even  while  the  cars  were  stand- 
ing still.  If  the  engine  was  attached  to  them. 
No  rule  of  the  company  was  introduced  in 
evidence,  and  the  deceased's  understanding 
of  the  rule  mentioned  in  the  contract  to 
which  reference  has  Just  been  made,  as  stat- 
ed by  the  yardmaster  himself  when  upon  the 
stand,  was  that,  while  he  was  forbidden  to 
go  between  moving  trains  for  any  purpose, 
he  was  not  forbidden  to  go  between  two 
cars  for  the  purpose  of  coupling  or  uncoup- 
ling, if  the  train  was  standing  still,  although 
the  cars  may  be  attached  to  the  engine. 

The  case,  as  presented  by  the  plaintiffs, 
was  one  in  which  an  employ^  was  directed 
by  his  superior  officer  to  do  what  he  had  con- 
tracted not  to  do,  and  while  engaged  in  exe- 
cuting these  orders  was  killed  without  fault 
upon  his  part,  unless  the  Jury  had  inferred 
that  by  the  exercise  of  ordinary  care  he  could 
have  prevented  his  foot  from  being  caught 
in  the  switch  frog ;  and  even  upon  this  latter 
point  there  was  evidence  that  the  railroad 


6a.) 


CENTRAL  OP  GEORGIA  RT.  CO.  ▼.  MOBLBY. 


801 


oompaoy  omitted  to  provide  the  frog  with  a 
block.  The  question  was  not  whether  the 
deceased  had  violated  any  of  the  printed 
rules  of  the  company  (for  there  is  no  evidence 
that  he  had  ever  seen  a  printed  copy  of  the 
rules,  or  that  any  such  are  furnished  to  the 
employ^  of  this  defendant),  but  whether  by 
the  violation  of  his  contract  the  plaintiffs  are 
inhibited  from  recovering  for  his  death.  The 
Jury  would  have  had  as  much  right  to  infer 
that  the  deceased  received  his  knowledge  of 
the  rules  which  he  bound  himself  to  obey 
from  the  verbal  explanation  of  the  yardmas- 
ter  and  the  construction  placed  by  that  offi- 
cer upon  the  rules  as  to  infer  that  he  had 
been  provided  with  a  copy  of  the  rules  and 
derived  his  knowledge  from  their  printed 
contents.  The  evidence  authorized  the  Jury 
to  find  that  the  contract  did  not  defeat  the 
power  of  the  deceased's  superior  officer  to 
order,  nor  the  right  of  the  deceased  to  obey 
instructions  of  this  superior  officer,  or  to  find 
that,  even  if  the  rules  were  known  by  the 
deceased  not  to  be  subject  to  the  construc- 
tion placed  upon  them  by  his  supposed  super- 
ior officer,  the  rule,  if  such  existed,  had  been 
abrogated  by  custom  and  with  the  acquies- 
cence of  the  defendant  This  being  true, 
the  verdict  in  favor  of  the  plaintiffs  is  au- 
thorized by  the  evidence,  and  a  new  trial  was 
not  required,  unless  the  finding  was  induced 
by  an  error  of  law  on  the  part  of  the  court 
2.  We  come,  then,  to  consider  whether  the 
eourt  should  have  qualified  the  defendant's 
request  to  charge  by  the  modification  of 
which  complaint  is  made.  In  this  qualifica- 
tion the  court  submitted  to  the  Jury  the  ques- 
tion as  to  whether  the  stipulation  of  the  con- 
tract which  referred  to  the  rule  was  made 
in  good  faith  by  the  company,  with  the  in- 
tention that  the  rule  should  be  enforced,  or 
whether  the  stipulation  was  an  unreason- 
able and  impossible  one,  not  made  in  good 
faith,  but  for  the  purpose  of  contracting 
against  any  liability  which  might  arise 
against  the  defendant  and  in  favor  of  the 
employ^  For  the  reasons  stated  in  Austin 
V.  Central  of  Ga.  Ry.  Co.,  3  Ga.  App.  775, 
61  S.  E.  998,  we  think  the  modification  and 
qualification  which  the  Judge  placed  in  the 
requested  instruction  was  appropriate  and 
proper.  The  Judge  charged  the  Jury,  as  re- 
quested, that  if  they  believed  from  the  evi- 
dence that  the  deceased  by  contract  obligat- 
ed himself  not  to  go  between  cars  while  they 
were  attached  to  an  engine,  and  agreed  to 
release  and  relieve  the  defendant  from  all 
liability  for  damages  for  any  injury  occur- 
ring to  him  while  he  should  be  between  the 
cars  so  attached  to  the  engine,  and  that  he 
was  thus  so  injured,  and  died  from  the  in- 
Jiffies  thus  received,  then  his  children  could 
not  recover  damages  for  the  homicide,  but 
added:  ''If  you  deem  that  a  reasonable  rule 
and  requirement  was  made  in  good  faith  by 
the  company,  and  intended  to  be  used  and 
enforced  by  the  defendant  company,  then 
tt  would  be  binding.    On  the  contrary,  if  it 


was  an  unreasonably  and  impossible  rule, 
and  not  made  in  good  faith,  not  Intended  to 
be  enforced,  but  made  for  the  purpose  of 
contracting  against  any  liability  that  might 
arise  against  the  defendant  in  favor  of  the 
employ^,  then  it  would  be  contrary  to  public 
policy  and  would  not  be  binding,  but  would 
be  null  and  void."  The  Judge  charged,  fur- 
ther: "If  that  contract  was  a  reasonable 
one  and  bona  fide,  and  intended  to  be  en- 
forced at  the  time,  and  not  made  for  the 
purpose  of  defeating  any  liability  that  might 
arise  under  the  contract  and  he  was  injured 
and  died  from  the  injuries  thus  received, 
then  his  children  could  not  recover  damages 
for  his  homicide  under  such  circumstances." 

The  charge  of  the  court  was  really  more 
favorable  to  the  defendant  than  it  was  en- 
titled to,  inasmuch  as  no  rules  were  put  in 
evidence,  and  for  this  reason  the  court  was 
not  required  to  determine  whether  any  rule 
of  the  company  was  reasonable  or  unreason- 
able. The  only  question  before  the  Jury,  un- 
der the  evidence,  was  whether  the  stipula- 
tion of  the  contract  was  an  unreasonable  or 
impossible  one;  and  as,  in  this  instance, 
the  determination  of  this  inquiry  must  de- 
pend upon  pure  questions  of  fact  we  think 
it  was  properly  submitted  to  the  Jury  to  say,- 
from  the  evidence,  whether  it  was  unreasona- 
ble to  require  the  deceased,  as  a  switchman, 
not  to  go  between  cars,  if  it  otherwise  ap- 
peared from  the  evidence  that  it  was  a  prac- 
tice well-nigh  universal  for  switchmen  to  go 
between  cars;  and  it  certainly  was  a  ques- 
tion for  the  Jury  (if  they  found  the  stipula- 
tion of  the  contract  to  be  unreasonable)  to 
determine  from  the  evidence  upon  that  sub- 
ject whether  the  rule,  if  such  existed,  was 
80  generally  disregarded  that  the  stipulation 
in  the  contract  was  a  mere  subterfuge  to 
avoid  liability. 

3.  As  we  held  in  the  Austin  Case,  supra, 
rules  which  have  been  adopted  by  a  corpo- 
ration (or  any  employer  for  that  matter)  for 
the  government  of  its  employ^  may  be  sus- 
pended or  abrogated  by  continual  acquies- 
cence La  their  violation  on  the  part  of  those 
officials  of  the  corporation  charged  with  the 
enforcement  of  rules,  with  full  Imowledge 
of  the  fact  that  the  rule  in  question  is  being 
generally  disregarded  by  the  employes.  The 
trial  Judge  did  not  err  in  his  instruction 
upon  this  subject,  and  the  evidence  was 
ample  that,  if  there  was  a  rule  requiring 
those  employes  who  were  engaged  In  coup- 
ling and  uncoupling  cars  not  to  go  in  be- 
tween cars  while  the  engine  was  attached  to 
them,  the  rule  was  more  honored  in  the 
breach  than  In  its  observance. 

Plaintiff  in  error  claims  that  the  court 
could  not  properly  have  instructed  the  Jury 
to  consider  the  good  faith  of  the  defendant 
and  its  intention  in  taking  the  contract  for 
the  reason  that  there  was  no  evidence  to 
authorize  such  a  charge.  We  think  the  ap- 
parent disregard  of  the  company's  regulation 
furnished    circumstantial    evidence,    which 
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might  be  conciidered  by  the  Juiy,  as  well  as 
direct  evidence;  and  if  the  knowledge  of 
this  disregard  was  brought  home  to  the  de- 
fendant it  would  be  fair  to  infer  that  the 
company  uad  no  intention  of  enforcing  the 
rule  it  is  assumed  to  liave  adopted,  and 
that  the  company  itself  regarded  it  as  un- 
reasonable and  incapable  of  enforcement 
A  fact  may  be  proven  by  circumstantial  as 
well  as  by  direct  evidence,  and  intention 
and  good  faith,  as  facts,  are  not  usually 
susc»-ptible  of  any  other  kind  of  proof  than 
that  which  may  be  deduced  from  circum- 
stances. 

4.  It  is  insisted,  however,  that  for  the  com- 
pany have  such  knowledge  of  the  general 
disregard  of  its  rule  as  that  it  can  be  infer- 
red that  it  has  acquiesced  in  the  abrogation 
of  the  rule,  knowledge  of  the  general  disre- 
gard of  the  regulation  must  be  brought  home 
to  the  president,  general  manager,  or  direc- 
tors of  the  corporation.     We  do  not  agree 
to  the  statement  as  thus  broadly  made.    It 
is  true  that  the  company  must  first  know  that 
Its  rules  are  being  disregarded,  and  there- 
after acquiesce  in  the  disuser  or  nonuser  of 
its  regulations  before  it  can  be  said  that  it 
has  consented  to  the  abrogation  of  a  rule 
•  and  waived  its  enforcement,  as  well  as  waiv- 
ed any  rights  which  might  accrue  to  it  by 
the  terms  of  the  rule;  but  it  is  not  essential 
that  knowledge  of  consent  to  the  abrogation 
of  the   rules   of  a  corporation  should   be 
brought  home  to  its  official  head.    Corpora- 
tions,   being    artificial    persons,    act    only 
through  their  agents,  and  they  gain  informa- 
tion only  in  this  way.    It  is  sufficient,  there- 
fore, so  far  as  the  rights  of  any  particular 
person  are  dependent  upon  the  existence  or 
the  nonexistence  or  waiver  of  a  corporate 
regulation,  if  the  corporation's  agent,  charg- 
ed with  the  enforcement  of  a  particular  reg- 
ulation at  a  particular  place,  waives  the 
rule  or  consents  to  its  abrogation.    As  such 
agent,  and  being  required  to  enforce  the  rule, 
it  would  be  within  the  scope  of  his  authority, 
so  far,  at  least,  as  an  employ^  who  works 
under  his  direction  is  concerned,  to  waive 
the  enforcement  of  the  rule.   We  think,  there- 
fore, that  the  court  properly  refused  to  in- 
struct the  Jury  that  •'yardmasters,  switch- 
men who  act  as  yardmasters  or  as  switchmen, 
conductors,  engineers,  or  agents  at  certain 
stations,  are  not  officers  of  the  railroad  com- 
pany,   and   are   not   such   superior   officers 
of  the  company  as  to  whom  knowledge  of 
continued  violations  of  rules  will  be  presum- 
ed, so  as  to  abrogate  the  rule  or  rules,  or  to 
set  aside  a  contract  made  by  an  employ^." 

The  fifth  ground  of  the  amended  motion  is 
not  approved  by  the  trial  judge,  and  is  there- 
fore not  considered.  Another  ground  de- 
pends upon  the  erroneous  assumption  that 
the  rules  of  the  company  had  been  put  in 
evidence,  and  was,  therefore,-  properly  over- 
ruled. 
Judgment  affirmed. 


(9  Ga.  App.  97) 
PACETTI  V.  CENTRAL  OF  GEORGIA  RY. 

CO.    (No.l,6e0.) 
(Court  of  Appeals  of  Georgia.    AprU  15,  1009.) 

1.  Pleading  (|  8*)— PErrnoN. 

In  a  petition  seeking  damages  on  account 
of  negUgence,  on  allegation  that  the  defendant 
*  knew  or  ought  to  have  known"  of  a  matter, 
knowledge  of  which  is  essential  to  raise  the 
duty  and  the  consequent  liability  for  neglect,  is 
equivocal,  and  will  be  construed  as  asserting 
merely  the  conclusion  of  the  pleader  that  the  de- 
fendant had  constructive  knowledge.  Such  an 
allegation  is  permissible,  however,  when  the 
petition  alleges  specific  facts  showing  a  relation- 
ship or  a  set  of  circumstances  which  impose  up- 
on the  defendant  a  duty  to  anticipate  or  to 
know  of  the  thing  in  question.  The  facts  set 
forth  in  the  present  petition  were  adequate  to 
show  a  violated  duty  of  anticipation. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  12-28%;  Dec.  Dig.  §  8.*1 

2.  Negligence  (§  72*)  —  Cabriers  <§  347*)  — 
contbibutoby  negligence— sudden  dan- 
GER. 

Persons  confronted  by  a  dangerous  situa- 
tion, or  by  an  emergency  or  other  circumstances 
likely  to  impair  judgment  and  ordinary  discre^ 
tion,  are  not  held  to  the  same  quantum  of  care 
as  they  would  be  otherwise.  The  question  as 
to  whether  the  plaintiff  was  guilty  of  such  con- 
tributonr  negligence  as  to  defeat  her  caase  of 
action  for  the  defendant's  negligence  'is  issu- 
able under  the  facts  alleged  in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent.  Dig.  §§  99,  100;  Dec.  Dig.  {  72;*  Car- 
Tiers.  Dec.  Dig.  §  347.!*] 

8.  Pleading  (8  9*)— Petition. 

A  pleader  may,  without  subjecting  his  peti- 
tion to  demurrer,  allege  matters  by  way  of  gen- 
eral conclusion,  where  the  specific  facts  upon 
which  the  conclusion  rests  are  detailed  with 
requisite  definiteness. 

[Ed.  Note.--For  other  cases,  see  Pleadmg, 
Cent  Dig.  I  29;    Dec.  Dig.  §  fll^J  ^ 


(Syllabus  by  the  Court) 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  A.  C.  Pacetti  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

This  case  comes  to  this  court  upon  the 
sustaining  of  demurrers',  general  and  special, 
to  the  plaintiff's  petition.  The  substance  of 
the  plaintiff's  petition  is  that  she  went  to 
the  passenger  station  of  the  defendant  in 
Savannah,  in  company  with  other  relatives, 
to  bid  her  brother  adieu ;  that  she  and  her 
immediate  party  were  standing  in  the  lobby 
of  the  station,  near  one  of  the  gates  which 
led  from  the  general  waiting  room  to  the 
train  shed.  A  set  of  gates  constructed  of 
transverse  collapsable  iron  bars  shut  off  the 
crowd  in  the  waiting  room  from  the  train 
shed.  It  was  a  special  occasion,  and  a  large 
number  of  persons  had  gathered  in  the  wait- 
ing room  and  were  surging  down  in  the  di- 
rection of  the  gate,  so  that  they  might  enter 
as  soon  as  the  guard  stationed  there  should 
open  the  gate.  A  gentleman  accompanied,  by 
two  ladles  shoved  his  way  through  the  crowd 
and  approached  the  gate.  The  guard  made 
preparations  to  open  it  and  permit  the  gentle- 
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man  and  tb%  ladtai  to  enter.  Hie  crowd  to 
the  rear  of  tbe  plaintiff,  seeing  that  the  gate 
was  about  to  be  opened,  and  thinking  that 
all  who  wished  wonld  be  permitted  to  enter, 
surged  forward  and  pushed  against  the  plain- 
tiff»  and  she  was  being  pushed  in  the  direc- 
tion of  the  gate,  when,  for  the  purpose  of 
lessening  the  blow  which  would  ensue  from 
the  pushing  of  her  body  against  the  gate, 
she  extended  h«r  left  arm  and  hand  and 
placed  it  against  the  gate.  WhUe  the  plain- 
tiff's hand  was  thus  on  the  movable  frame- 
work of  the  gate,  *in  plain  view  of  the  gate- 
keeper,** he  opened  it  yiolenUy,  and,  as  the 
bars  closed  up,  her  thumb  was  caught  be- 
tween two  of  the  bars,  as  if  between  the 
blades  of  a  pair  of  shears,  and  was  severely 
cut,  bruised,  and  crushed.  She  cried  out, 
and  the  guard  then  closed  the  gate  and  re- 
leased her  thumbs  and  she  pushed  on  through 
the  gate. 

The  eighth  paragraph  of  the  petition,  to 
which,  a  special  demurrer  was  sustained,  is 
as  follows:  "Your  petitioner  shows  that  the 
said  gatekeQ;>er  of  said  defendant  company, 
in  opening  said  gate  while  your  petitioner 
was  crushed  up  against  the  same,  knew  that 
to  open  the  gate  would  be  to  inflict  injury 
upon  your  petitioner.  Said  gatekeeper  knew, 
or  in  the  exercise  .of  ordinary  care  should 
have  known,  that  your  petitioner's  hand  was 
on  the  gate  at  the  time  the  same  was  opened, 
and  recklessly  disregarded  your  petitioner's 
safety  and  welfare."  It  is  abo  alleged  in  the 
petition,  in  general  terms,  that  the  plaintiff 
was  in  the  exercise  of  due  and  ordinary  care, 
and  did  not  contribute  to  her  injuries;  also 
that  she  was  at  a  place  where  she  had  a  right 
to  be  and  where  the  public  was  invited  to 
coma  The  twelfth  paragraph  of  the  petition, 
to  which  a  special  demurrer  was  sustained, 
is  as  follows:  ''Petitioner  further  shows  that 
the  injuries  which  she  sustained  were  due 
entirely  to  the  negligence  and  want  of  care 
of  said  defendant  company,  in  that  (1)  the 
said  gatekeeper,  as  the  agent  and  employ^ 
of  said  defendant  company,  knew,  or  in  the 
exercise  of  ordinary  care  should  have  known, 
tliat  at  the  time  he  opened  said  gate  your 
petitioner's  body  was  crushed  against  the 
same^  that  she  was  unable  to  remove  her 
hand  frcmi  the  surface  of  the  gate  or  to  pre- 
yetat  har  body  from  pressing  against  the  gate, 
because  of  the  crush  of  the  crowd  to  her  rear, 
and,  so  knowing,  the  said  agent  and  employ^ 
of  said  defendant  company  willfully  did  that 
whldi  was  calculated  to  injure  and  damage 
your  petitioner;  (2)  in  that  the  said  defend- 
ant railway  company  did  not  afford  to  your 
petitioner  that  protection  which  is  due  to  the 
public  while  lawfully  on  the  ground  around 
its  station,  but,  on  the  contrary,  negligently 
and  carelessly  permitted  her  to  receive  in- 
Jury,  as  above  described,  at  the  hands  of  its 
agent;  servant,  and  emj^oyd." 

The  special  demurrers  were  as  follows: 
"(1)  Paragraph  8  of  the  petition,  which  al- 
leges that  defendant's  gateman  recklessly  dis- 


regarded petitioner's  safety  and  wdifare,  is 
the  conclusion  of  the  pleader;  there  being 
no  facts  recited  in  the  petition  to  show  that 
the  defendant's  agent  willfully  and  knowing- 
ly injured  said  petitioner.  (2)  Subdivision  1 
of  paragraph  12  of  the  petition,  which  alleges 
that  the  defendant's  agent  wiUfully  did  that 
which  was  calculated  to  injure  and  damage 
petitioner,  is  the  conclusion  of  the  pleader; 
there  being  no  facts  recited  in  the  petition  to 
show  that  the  action  of  defendant's  agent 
was  willfuL  (S)  Subdivision  2  of  said  para- 
graph 12  of  the  petition,  which  alleges  that 
the  defendant  did  not  afford  to  petitioner 
that  protection  which  was  due  to  the  public 
around  its  station,  but  negUgoitly  and  care- 
lessly permitted  her  to  receive  injury,  does 
not  allege  or  ithow  what  duty  or  care  was 
due  to  the  petitioner  under  the  law  by  the 
defendant,  and  because  the  allegation  of  said 
paragraph  that  she  was  negligently  and  care- 
lessly permitted  to  receive  injury  is  the  con- 
clusion of  the  pleader.  (4)  Defendant  demurs 
specially  to  the  last  sentence  of  paragraph  7 
of  the  petition,  because  the  same  does  not 
state  what  assistance  she  called  on  the. gate- 
man  to  render  her,  and  because  the  allega- 
tion therein  that  he  treated  her  with  indif- 
ference and  seeming  anger  is  the  mere  con- 
clusion of  the  pleader." 

The  court  sustained  the  first,  third,  and 
fourth  special  demurrers,  and  also  the  gen- 
eral demurrer,  and  dismissed  the  petitioa 
To  this  ruling  the  plaintiff  excepts. 

Oliver  &  Oliver,  for  plaintiff  in  error.  H. 
W.  Johnson  and  Lawton  &  Cunningham,  for 
defendant  in  error. 

POWBLL,*!.  (after  stating  the  facts  as 
above).  Under  the  allegations  of  the  peti- 
tion, the  plaintiff  was  on  the  premises  of  the 
defoidant  as  an  invited  guest,  and  the  dch 
fendant  owed  her  the  duty  of  exercising  to- 
ward her  ordinary  care  and  diligence  to  se- 
cure her  safety.  Mandeville  Mills  v.  Dale,  2 
Ga.  App.  607,  68  S.  B.  1060;  Civ.  Code  1895, 
S  3824;  Rollestone  v.  Oasslrer,  8  Ga.  App. 
161,  69  S.  E.  442.  The  brief  of  the  counsel 
for  the  defendant  in  error,  and  the  opinion  of 
the  trial  Judge  contained  in  the  record,  pre- 
sent the  proposition  that  the  petition  is  de- 
fective, in  that  the  gateman's  knowledge  of 
the  presence  of  the  plaintiff's  hand  upon  the 
gate  is  alleged  in  the  alternative,  that  *'he 
knew  or  in  the  exercise  of  ordinary  care 
should  have  known  that  the  petitioner's  hand 
was  upon  the  gate  at  the  time  the  same  was 
opened,"  and  that  this  allegation,  under  a 
familiar  rule  of  construction,  will  be  held  to 
mean  simply  that  it  was  the  gateman's  duty 
to  know,  and  not  that  he  actually  did  know. 
See  Southern  Bell  Tel.  Co.  v.  Stames,  122  Ga. 
604^  60  S.  B.  848;  Babcock  v.  Johnson,  120 
Ga.l030(6),48S.B.4Sa  It  is  true  that  when 
a  petition,  in  alleging  the  el^nent  of  the 
knowledge  of  the  defendant  or  his  agent  as 
one  of  the  ingredients  of  the  negligence  com- 
plained of,  leaves  it  doubtful  whether  the 
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knowledge  was  actual  or  oonstmctlye,  the 
petition  as  a  whole  must  set  np  such  a  state 
of  facts  as  prima  facie  will  show  a  duty  (aris- 
ing from  the  relationship  existing  between 
the  parties  as  asserted,  or  ftom  the  partic- 
ular circumstances  surrounding  the  transac- 
tion) that  the  defendant  or  his  agent  should 
have  known.  In  other  words,  to  state  it  dif- 
ferently, in  that  class  of  cases  in  which  the 
duty  of  anticipation  is  normally  absent,  the 
plaintiff,  in  order  to  assert  a  ralld  cause  of 
action,  must  state  unequiyocally  that  the  de- 
fendant had  actual  knowledge,  or  else  must 
set  up  such  a  state  of  facts  and  drcumstan- 
ces  as  would  take  the  case  out  of  the  normal, 
and  raise  the  duty  where  it  otherwise  would 
not  exist 

We  think  that  the  present  petitiofi  does 
this.  Normally,  perhaps,  a  gatekeeper  at  a 
railway  station  would  not  be  called  upon  to 
anticipate  that  any  one  standing  near  the 
gate  would  have  his  hands  on  it  But  cir- 
cumstances alter  cases.  Under  the  petition, 
this  was  not  a  normal  or  ordinary  occasion. 
A  crowd  of  people  were  surging  down  the 
lobby  toward  the  gate.  The  plaintiff,  in 
front  of  them,  was  being  pushed  against  the 
gate.  The  conduct  of  persons  Jostled  about 
in  a  crowd  is  not  usually  the  same  as  it 
would  be  under  normal  circumstances. 
Gatekeepers,  guards,  trainmen,  and  others 
whose  movements  are  to  be  performed  in 
the  range  of  a  crowd  of  people,  must  of  ne- 
cessity use  more  caution  than  they  would  at 
other  times.  l{  is  alleged  that  the  plaintiff's 
hand  was  upon  the  gate  in  plain  view  of  the 
gateman.  The  plaintifTs  person  was  about 
to  be  crushed  against  the  gate,  and  the 
crowd  was  pressing  her  on.  It  will  not  do 
to  say  that  under  such  circumstances  the 
gatekeeper  acted  prudently  and  without  neg- 
Ugence  in  opening  the  gate  without  stopping 
to  see  whether  he  could  do  so  without  injury 
to  the  plaintiff  or  others  who  might  be  press- 
ed up  against  it  If  the  allegations  of  the 
plaintiff's  petition  be  true  (and,  of  course,  on 
demurrer,  their  truth  is  admitted),  the  gate- 
man's  conduct  was  not  only  negligent,  but 
it  was  reckless. 

2.  It  is  said,  however,  that  the  plaintiff's 
cause  of  action  fails  because  of  her  contribu- 
tory negligence  In  placing  her  hand  upon  the 
gate.  To  our  minds  this  is  a  more  doubtful 
proposition  than  the  one  we  have  Just  dis- 
cussed. It  would  seem  that  a  person  of 
ordinary  intelligence  and  prudence  would 
not  place  his  hand  upon  a  collapsable  iron 
gate  about  to  be  opened,  when  the  opening 
of  it  would  probably  inflict  injury  upon  the 
hand.  As  we  have  said  above,  however,  the 
plaintiff  was  not  acting  under  ordinary  dr- 
cumstancea  It  became  necessary  for  her 
to  throw  out  her  hands  in  order  to  keep  her 
body  from  being  crushed  against  the  gate. 
We  are  unwilling  to  say  as  a  matter  of  law 
that  she  went  beyond  the  limits  of  common 


prudence  in  doing  this.  She  may  have  rea- 
sonably believed  that,  if  she  threw  her  hand 
upon  the  gate  in  plain  view  of  the  gateman, 
he  would  desist  from  his  previously  mani- 
fested purpose  of  opening  the  gate  until  she 
had  oiHPortunity  of  extricating  herself  from 
the  position  in  which  the  crush  of  the  crowd 
had  involved  her.  A  person  threatened  with 
an  imminent  danger  is  not  held  to  the  same 
circumspection  of  conduct  that  he  would  be 
held  to  if  he  were  acting  without  the  com- 
pulsion of  the  emergency.  A  person  has  a 
right  to  choose  even  a  dangerous  course,  if 
that  course  seems  the  safest  one  under  the 
circumstances.  Our  conclusion  is  that  the 
question  of  the  plaintiff's  contributory  negli- 
gence is  issuable^  and,  under  the  facts  stat- 
ed in  the  petition,  it  should  be  submitted  to 
the  Jury. 

3.  As  to  the  special  demurrers:  The  first 
which  relates  to  the  eighth  paragraph  of  the 
petition,  was  not  well  taken.  The  facts  al- 
leged seem  to  support  the  conclusion  assert- 
ed. The  conclusion  of  the  pleader  is  demur- 
rable only  when  the  facts  alleged  do  not  sup- 
port it  For  a  like  reason  the  sustaining  of 
the  seccmd  special  demurrer  was  erroneous. 
We  find  no  error  in  the  court's  action  in  sus- 
taining the  fourth  special  demurrer. 

Judgment  reversed. 


(^  Ga.  App.  731) 
AMERICAN  INS.  CO.  v.  I.  P.  PEEBLES  ft 
CO.    (No.  1.164.) 

(Court  of  Appeals  of  (Georgia.    Feb.  20,  1909.> 

1.  INSUBANOB  (§  668*)— FiBi  PoLiOT— Aonows 
—Questions  fob  jubt. 

Where  a  policy  of  fire  insurance  requires 
the  insured  to  submit  proofs  of  loss  within  a 
reasonable  time,  ordinarily  it  is  for  the  jury  to 
determine  whether  the  proofs  were  submitted 
within  such  time;  but,  where  the  undisputed 
evidence  demands  a  particular  finding,  it  is  not 
error  for  the  judge  to  direct  a  verdict  accord- 
ingly. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  %  1747;    Dec  Dig.   fi  068.*] 

2.  New  Trial  ({  102*)— Newly  Discovebbd- 
Evidence— Diligence. 

Proper  diligence  prior  to  the  trial  would 
have  revealed  the  newly  discovered  evidence. 

[Ed.  Note.— For  other  cases,  see  New  TriaU 
Cent  Dig.  S  210;   Dec.  Dig.  $  102.*] 

3.  No  Ebbob. 

No  error  appears  which  would  authorize 
the  grant  of  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reld,  Judge. 

Action  by  I.  F.  Peebles  &  Co.  against  the 
American  Insurance  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

I.  F.  Peebles  &  Co.,  a  partnership  compos- 
ed of  I.  F.  Peebles  and  his  mother,  brought 
suit  against  the  American  Insurance  Com- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes- 
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pany  on  a  policy  of  fire  InBuraiice  covering 
a  one«tory  brick  building  in  the  town  of  But- 
ler, Ga.,  in  which  the  plaintiff!  carried  on  a 
general  merchandise  business.  The  fire,  which 
resulted  in  the  total  destruction  of  the  build- 
ing, occurred  on  April  6,  1906,  and  originated 
in  another  pait  of  the  town.  The  day  after 
the  fire  the  insured  gave  the  company  notice 
in  writing  of  their  loss  and  requested  the 
customary  blanks  on  which  to  make  formal 
proofs  thereof.  Receiying  no  answer  to  this 
letter,  the  insured  wrote  again,  and  finally 
went  to  the  company's  general  manager  at 
Atlanta  and  requested  in  person  that  the 
blanks  be  furnished.  This  was  on  July  11th, 
and  immediately  thereafter  the  blanks  were 
filled  out  and  submitted  under  date  of  July 
18th.  The  policy  contained  a  provision  that 
the  insured  "shall  give  immediate  notice  of 
any  loss  thereby  in  writing  to  this  company, 
•  •  •  and  within  GO  days  after  the  fire, 
unless  such  time  is  extended  in  writing  by 
this  company,  shall  render  a  statement  to 
tills  company,  signed  and  sworn  to  by  said 
insured,  stating  ♦  •  •  the  Interest  of 
tiie  insured  and  of  all  others  in  the  property, 
the  cash  value  of  each  item  thereof,  and  the 
amount  of  loss  thereon."  The  policy  does  not 
provide  that  a  failure  to  submit  proofs  of 
loss  within  60  days  shall  avoid  the  policy. 
The  trial  resulted  in  a  verdict  for  the  plain- 
tiff directed  by  the  court,  and  the  defendant 
excepts  to  the  overruling  of  its  motion  for  a 
new  trial. 

Burton  Smith  and  Lawton  Nalley,  for 
plaintiff  in  error.  Ben  J.  Gonyers  and  Walter 
T.  Colquitt,  for  defendants  in  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  1.  The  first  assignment  of  error  rais- 
es the  point  that,  since  the  insured  failed  to 
submit  proofs  of  loss  within  the  time  stip- 
ulated by  the  policy,  it  was  a  question  for 
the  Jury  as  to  whether  such  proofs  were 
submitted  within  a  reasonable  time.  So  far 
as  material  to  a  consideration  of  this  point, 
the  policy  involved  in  the  case  of  Southern 
Fire  Ins.  Co.  v.  Knight,  111  Ga.  622,  36  S. 
E.  821.  62  L.  R.  A.  70,  78  Am.  St  Rep.  216, 
contains  provisions  similar  to  the  one  involv- 
ed in  the  case  at  bar.  In  that  case  the  Su- 
preme Court  held  that  a  failure  to  submit 
proofs  of  loss  within  the  time  stipulated  by 
the  policy  would  not  work  a  forfeiture,  if  the 
proofs  of  loss  were  submitted  "in  time  for 
at  least  60  days  to  elapse  between  the  date 
upon  which  they  were  furnished  and  the  ex- 
piration of  the  12  months*  limitation"  with- 
in which  suit  should  be  brought  on  the  policy. 
This  time  was  fixed  by  the  court  as  being 
a  reasonable  compliance  with  the  stipulations 
of  the  policy;  it  being  said  by  Judge  Cobb 
that  the  policy  would  never  be  forfeited  if 
the  insured  submitted  proofs  of  loss  within 
a  reasonable  time.  What  is  a  reasonable 
time  must  be  determined  in  light  of  the  pe- 
culiar facts  and  circumstances  of  each  par- 
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ticular  case.  Where  under  the  evidenca  rea- 
sonable men  might  draw  different  inferences 
or  there  ia  material  confiict  in  the  evidence, 
the  determination  of  the  question  is  for  the 
jury.  Brooks  v.  Boyd,  1  Ga.  App.  65,  70,  67 
S.  E.  1008;  Cin.  Glass  Oo.  v.  Stephens,  8 
Ga.  Ai^.  766,  60  S.  E.  860.  But,  where  the 
undisputed  evidence  clearly  demands  a  find- 
ing that  the  proofs  were  submitted  within 
a  reasonable  time,  it  is  not  error  for  the 
judge  to  direct  the  jury  in  accordance  with 
the  only  legal  result  possible  in  the  case. 
Abbeville  Trading  Co.  v.  Butler,  8  Ga.  App. 
138,  69  S.  B.  460;  Emerson  v.  Knight,  130 
Ga.  100,  60  S.  E.  266 ;  Perry  v.  Macon  Con- 
solidated R.  Co.,  101  Ga.  400,  29  S.  B.  804; 
Eamshaw  v.  United  States,  146  U.  S.  60, 
13  Sup.  Ct  14,  86  L.  Ed.  887.  Applying  this 
rule  to  the  evidence  in  the  case  at  bar,  it 
was  not  error  for  the  judge  to  instruct  the 
jury  that  the  proofs  were  submitted  witliin 
a  reasonable  time.  The  fire  occurred  on 
April  6th.  The  very  next  day  the  plaintiffs 
notified  the  defendants  of  the  loss,  and  re- 
quested blank  forms,  which  were  kept  by  the 
company  and  customarily  sent  to  policy  hold- 
ers upon  which  proofs  of  loss  are  made. 
After  waiting  several  days  the  plaintiffs 
wrote  again,  and  were  finally  forced  to  make 
a  trip  to  Atlanta  in  order  to  obtain  the  blank 
forms,  and  immediately  thereafter  filled  them 
out  and  sent  them  to  the  company.  In  view 
of  these  facts  it  would  have  been  illegal  for 
the  Jury  to  have  found  that  the  delay  on  the 
part  of  the  insured  was  unreasonable. 

2.  The  policy  contains  a  provision  that  it 
•*shall  be  void  •  ♦  ♦  if  the  subject  of  in- 
surance be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple."  Where  the 
company  claims  a  breach  of  this  condition, 
the  burden  of  so  proving  rests  upon  it  2 
Clement  on  Fire  Insurance,  182 ;  Indian  Riv- 
er Bank  v.  Hartford  Ins.  Co.,  46  Fla.  283,  86. 
South.  228  (3) ;  Gate  City  Ins.  Co.  v.  Thorn- 
ton (No.  1,522)  63  S.  E.  638;  Morris  v.  Im- 
perial  Ins.  Co.,  106  Ga.  461,  32  S.  E.  696w 
The  insurance  company  did  not  introduce  any 
evidence  at  the  trial  tending  to  show  a  breach 
of  this  condition.  The  evidence  of  the  plain- 
tiff on  the  question  of  ownership  of  the  land, 
at  the  trial,  was  to  the  effect  that  I.  F.  Peeb- 
les &  Co.  had  been  in  possession  since  1895, 
claiming  a  fee-simple  title,  and  that  the 
deeds  were  not  on  record  and  had  been  lost 
One  of  the  grounds  of  the  motion  for  a  new 
trial  is  based  on  alleged  newly  discovered 
evidence  tending  to  show  that  the  land  upon 
which  the  building  stood  was  owned  by  I.  F. 
Peebles,  instead  of  I.  F.  Peebles  &  Co.  Even 
if  it  should  be  established  beyond  question 
that  one  of  the  partners  owned  the  lot  in- 
dividually and  that  the  other  had  no  interest 
therein,  it  is  extremely  doubtful  whether 
this  would  show  a  breach  of  the  condition, 
under  the  rule  of  strict  construction  which 
must  be  indulged  against  the  insurer;  for 
there  is  respectable  authority  for  the  pit>pO' 
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BitloD  that,  to  hold  the  policy  void  becaoM 
of  this  condition,  there  must  be  an  ownenililp 
in  some  person  who  is  not  a  party  to  the 
contract  of  insurance.  Mascott  y.  Insurance 
COn  69  Vt  116,  119,  87  Ati.  256.  The  policy 
was  to  be  void  only  if  the  building  was  on 
"ground  not  owned  by  the  insured  in  fee 
simple."  The  moral  hazard  may  possibly 
be  increased  where  some  of  the  persons  in- 
sured are  interested  in  the  building  and  not 
in  the  land,  because,  where  the  ownership 
attaches  both  to  the  building  and  the  land, 
the  temptation  to  bum  is  lessened,  since  the 
owner  might  lose  the  value  of  the  use  of  the 
land  during  the  period  of  vacancy;  and  this 
reason  might  apply  even  in  the  case  of  a 
partnership.  But  we  deem  it  unnecessary  to 
decide  Jthe  question  Just  suggested. 

The  alleged  newly  discovered  evidence 
would  not  authorize  a  new  triaL  It  is  not 
necessarily  inconsistent  with  plaintifiTs  testi- 
mony at  the  trial,  and  is  of  slight  probative 
value,  consisting  merely  of  a  deed,  dated  in 
1883,  from  Charlton  G.  Ogburn  to  L  F.  Peeb- 
les, and  a  deed,  dated  November  23,  1907, 
from  I.  F.  Peebles  to  Mrs.  S.  A.  Peebles,  his 
mother,  conveying  an  undivided  one-half  in- 
terest in  the  land  in  question,  together  with 
the  certificate  of  the  clerk  of  the  superior 
court  to  the  effect  that  the  latter  deed  had 
been  lodged  with  him  for  the  purpose  of 
being  recorded.  The  Ogburn  deed  has  been 
of  record  in  Taylor  county,  Ga.,  since  1883, 
and  could  easily  have  been  discovered  by  the 
exercise  of  proper  diligence  prior  to  the 
trial.  The  deed  from  Peebles  to  his  mother, 
given  after  the  trial  in  the  court  below,  is 
not  inconsistent  with  the  testimony,  deliver- 
ed at  the  trial,  to  the  efTect  that  the  deed  of 
I.  F.  Peebles  &  Go.  to  the  property  had  been 
lost,  and  that  the  new  deed  was  merely  to 
take  the  place  of  the  lost  one.  Furthermore, 
a  proper  notice  to  produce  would  have  put 
the  defendant  in  possession  of  the  plaintiffs' 
muniments  of  title,  and  would  have  enabled 
the  defense  now  sought  to  be  raised  to  have 
been  presented  at  the  former  trial.  This 
court  is  now  thoroughly  committed  to  the 
proposition  that  new  trials  wUl  not  be  given 
to  litigants  who  have  exercised  post  mortem 
diligence  only.  Murphy  v.  Meacham,  1  Ga. 
App.  155,  67  S.  E.  1046 ;  De  Vane  v.  A.,  B.  ft 
A.  B.  Co.,  4  Ga.  App.  141,  60  S.  E.  1079. 

8.  We  have  carefully  considered  each  of 
the  assignments  of  error,  and  have  examined 
the  authorities  cited  in  connection  therewith, 
but  find  nothing  to  authorize  the  grant  of  a 
new  trial. 

Judgment  afl^rmed. 

On  Blearing. 

It  is  proper,  perhaps,  that  we  should  no- 
tice that  ground  of  the  motion  for  rehearing 
in  which  it  is  insisted  that  the  Judgment  re- 
fusing a  new  trial  should  be  reversed  be- 
cause of  the  error  of  the  trial  Judge  in  di- 
recting the  verdict,  tor  the  reason  especially 
^hat  it  is  for  the  Jury  to  say  in  every  case 


whether  the  proofs  of  loss  are  filed  within  a 
reasonable  tim&  It  Is  insisted  that  the 
court  has  overlooked  the  ruling  in  Boothem 
Fire  Ins.  Oo.  v.  Knight,  111  Ga.  626^  86  S.  ■. 
822  (52  U  IL  A.  70,  78  Am.  St  Bep.  210,  la 
which  It  Is  held  that  "it  was  a  question  Xor 
the  Jury  whether  a  reasonable  time  for  for- 
nlshlng  the  proofis  had  elapsed  between  the 
date  the  fire  occurred  and  the  date  that  the 
proofs  of  loss  were  submitted."  And  It  Is 
argued  that  (as  the  question  as  to  what  was 
a  reasonable  time  was  not  submitted  to  the 
Jury  In  the  present  case)  to  uphold  the  error 
of  the  trial  Judge  In  directing  a  finding  upon 
that  point  would  be  to  attempt  to  reverse 
the  decisions  of  the  Supreme  Court  and  to 
permit  Judges  to  invade  the  province  of  the 
Jury,  thus  opening  wide  the  door  to  fact-find- 
ing Judges.  The  fact  that  this  court  did  not 
overlook  the  decision  in  the  Knight  Oase  Is 
evidenced  by  the  fact  that  It  is  dted  In  tine 
original  opinion  as  authority  for  our  decision 
upon  the  point  Involved.  We  did  not  go 
very  fully  into  the  subject,  because  we  ap- 
prehended that  reference  to  the  Knight  <3ase 
Itself  would  dispense  with  the  necessity  of 
repetition  of  the  views  therein  expressed. 
For  this  reason,  in  quoting  from  the  Knight 
Oase  that  "what  would  be  a  reasonable  time 
is  to  be  determined  by  the  particular  facta 
of  each  case,"  we  inserted  as  our  own,  after 
the  word  "facts,"  the  words  "and  circam- 
stances,"  Instead  of  pursuing  the  text  of  the 
opinion  in  the  Knight  Oase,  and  quoting  the 
remainder  of  the  sentence,  holding  that  "in 
determining  this  question  a  valid  stipulation 
in  the  policy  that  no  suit  should  be  brought 
thereon  after  the  lapse  of  a  given  time 
should  be  taken  into  consideration."  The 
reason  why  we  say  anything  further  at  this 
time  is  In  order  that  we  may  impress  dear- 
ly our  Judicial  Judgment  that  all  Issnes  of 
ftict  are  for  the  determination  of  the  Jury, 
and  to  point  out  that  there  Is  nothing  In  the 
decision  in  this  case  which  contravenes  this 
opinion,  and  nothing  held  in  this  case  which 
is  in  confilct  with  our  repeated  rulings  upon 
the  same  subject  So  fixed  is  this  rule  In 
this  court  that  we  have  universally  held  Uiat 
as  a  matter  of  strict  law  the  direction  of  a 
verdict  in  any  case  Is  error,  but  that  it  Is 
harmless  error,  and  not  reversible^  if  a  dif- 
ferent finding  from  that  directed  could  in  no 
view  be  supported. 

As  has  already  been  said  In  the  opinion 
in  this  case,  the  verbiage  of  the  stipulation 
in  the  policy  in  the  Knight  Case  upon  the 
subject  of  proof  of  loss,  and  the  stipulation 
in  the  policy  now  under  consideration,  are 
practically  identical.  Bach  policy  requires 
that  suit  shall  be  brought  within  12  months; 
and  the  policy  issued  and  now  contested  by 
the  plaintiff  in  error  contains  a  proviso  that 
proof  of  loss  must  be  made  within  60  days* 
Just  as  did  the  policy  considered  in  the 
Knight  Oase.  In  the  Knight  Case  It  appear- 
ed that  proofs  of  loss,  as  in  the  present 
case,  were  not  submitted  until  after  the  ex- 
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piratlon  of  00  dayi  from  the  date  of  the  fire. 
The  Knight  Case  was  decided,  and  the  Judg- 
ment of  the  lower  conrt  reyersed,  upon  an- 
other point;  hut,  tn  so  f ar  aa  the  decision 
in  the  Knight  Case  Is  controlling  upon  the 
point  now  before  na,  it  was  held  that,  nnless 
there  waa  an  express  stipulation  to  that  ^- 
fect,  the  mere  failure  to  file  proofs  of  loss 
within  the  period  designated  by  the  policy 
would  not  work  a  forfeiture,  and  that  an 
express  stipulation  that  failure  to  submit 
proofs  within  the  time  limited  should  forfeit 
the  policy  was  required  to  effectuate  that 
endL  And  the  conclusion  of  the  whole  mat- 
ter is  that  (varlM  by  the  peculiar  facts  and 
circumstances  of  each  particular  case)  any 
time  may  be  said  to  be  a  reasonable  time 
for  the  filing  of  proofs  of  loss  which  would 
allow  GO  days  to  elapse  between  the  time  of 
the  submission  of  proofi  and  the  commence- 
ment of  suit  within  12  months,  as  provided 
for  by  the  policy.  If  we  look  only  to  the  deci- 
sion in  the  Knight  Oase  as  precedent,  and 
the  contract  in  the  present  case  be  con- 
strued, as  such  contracts  always  should  be, 
most  strongly  against  the  insurer,  then  It 
would  perhaps  have  devolved  upon  the  in- 
surer to  show  that  the  time  within  which 
the  proofs  of  loss  in  the  present  case  were 
furnished  was  unreasonable.  But  if  the  in- 
sured carries  the  burden,  as  we  think  he 
should,  of  showing  that  the  proofs  of  loss, 
thoufl^  not  submitted  within  the  stipulated 
time,  were  filed  within  a  reasonable  time^ 
what  issue  of  fact  upon  the  subject  of  rea- 
sonableness was  there  to  submit  to  the  Jury, 
and  wherein  was  the  direction  of  the  Judge 
barmful  to  the  plaintiff  in  error? 

There  was  no  conflict  in  the  evidence  up- 
on the  subject  The  insured  promptly  noti- 
fied the  company  of  the  fire,  and  requested 
blank  proofs  of  loss  to  be  sent  to  them.  The 
uncontradicted  testimony  shows  that  the  com- 
pany had  these  blanks,  and  that  it  was  the 
custom  of  this  and  of  other  companies  to  for- 
ward their  special  blanks  prepared  by  them 
to  their  patrons  when  fires  occurred.  The 
request  of  the  defendant  in  error  in  this  case 
was  treated  with  silent  contempt  A  second 
request  met  with  a  like  fate.  As  it  is  a  uni- 
versal custom  for  these  blanks  to  be  forward- 
ed, and  as  their  request  for  the  blanks  was 
ignored,  in  the  absence  of  any  proof  to  the 
contrary,  what  inference  could  arise  under 
the  testimony,  except  that  the  company  waiv- 
ed the  stipulation  requiring  the  proofs  of  loss 
to  be  made  within  60  days?  It  matters  not 
whether  the  supposition  was  to  be  indulged 
that  the  company  did  not  Intend  to  pay  the 
policy,  or  that  it  intended  to  pay  the  policy. 
The  only  reasonable  inference  which  could 
arise  from  the  neglect  to  comply  with  the  re- 
quest for  the  blank  forms  of  proof  of  loss, 
which  the  company  had  prepared  for  the  use 
of  its  patrons  and  had  in  wholesale  quanti- 
ties in  its  office,  was  that  the  company  was 
not  in  any  haste  to  adjust  the  claim,  and, 
knowing  that  it  had  00  days  in  any  event  aft- 


er the  receipt  of  proofs  of  loss  before  suit 
could  be  brought,  was  contended  to  let  the 
proof  of  loss  be  deferred  to  such  later  time 
as  might  suit  the  convenience  of  the  insured. 
Is  It  conceivable  that  any  Jury  of  plain,  hon* 
est  men  would  find  otherwise  than  that  the 
insurance  company's  refusal  and  neglect  to 
furnish  a  particular  patron  with  as  slight  a 
thing  as  a  mere  blank  proof  of  loss  (with 
which  It  was  supplied  in  wholesale  quanti- 
ties, and  which  it  and  all  other  insurance 
companies  are  accustomed  to  furnish,  as  pre- 
pared eadi  for  itself,  whenever  a  fire  occurs) 
was  a  waiver  of  the  stipulation  <whlch  does 
not  necessarily  amount  to  a  forfeiture),  and 
that  the  time  of  the  proof  of  loss  was  waived? 

The  case  is  very  simflar  to  that  of  Mer- 
chants' &  Mechanics'  Ins.  Co.  v.  Yining,  67 
Oa.  e61  (1),  and  German-American  Ins.  Co.  v. 
Davidson,  67  Ga.  11  (Q.  In  the  Merchants' 
&  Mechanics'  Insurance  Co.  Oase,  supra,  the 
court  held  that:  ''Where  the  general  agent 
of  an  insurance  company  refused  to  settle 
with  a  policy  holder  who  claimed  to  have  sus- 
tained a  loss  until  the  termination  of  cer- 
tain garnishment  cases,  and  refused  to  fix 
either  the  liability  or  the  amount  thereof,  al- 
leging such  garnishments  as  a  reason,  such 
conduct  amounted  to  a  refusal  to  pay  and  a 
waiver  of  preliminary  proofs,  at  least  during 
the  pendency  of  the  garnishment  cases.** 
And  in  discussing  the  case  Chief  Justice 
Jackson  says:  'The  important  question  in 
this  case  in  respect  to  the  charge  of  the  court 
touching  the  refusal  of  the  company  to  pay 
the  policy,  and  thereby  the  waiver  of  the 
proof  of  loss,  at  least  so  far  as  not  to  defeat 
the  recovery  here  because  of  the  delay  in 
making  that  proof,  has  been  discussed  and 
decided  by  this  court  this  morning  in  the 
opinion  pronounced  by  Judge  Crawford,  and 
hence  it  is  unnecessary  to  do  more  than  re- 
fer to  that  decision.  It  may  be  added  to  that 
argument  that  the  terms  of  these  two  poli- 
cies, both  exactly  alike,  do  not  require  the 
forfeiture  of  the  policies,  even  if  nothing 
equivalent  to  an  absolute  waiver  had  occur- 
red, because  the  stipulation  is  that  the  com- 
pany shall  not  be  sued  until  60  days  after 
the  proof  of  loss,  and  this  suit  has  not  been 
brought  sooner  than  that  time.  But,  when  a 
man  absolutely  refuses  to  settle  with  another 
until  the  termination  of  another  suit  it 
would  seem  that  such  refusal  to  settle  is  an 
absolute  refusal  to  pay  until  that  time  has 
expired ;  and,  as  the  proof  was  made  in  some 
two  months  afterwards  to  the  general  agent 
at  Columbus  himself,  it  is  difficult  to  see  how 
the  defendant  was  hurt  by  any  charge  bear- 
ing on  this  point  The  time  when  made  is 
reasonable  under  all  the  facts,  and  it  would 
have  been  a  great  wrong  to  allow  the  recov- 
ery to  be  defeated  on  such  a  point  A  great 
wrong,  or  that  which  works  a  great  wrong; 
without  some  show  of  reason,  cannot  be  law." 

In  the  Knight  Case,  as  we  understand  it 
it  is  held  as  a  matter  of  law  that  any  time 
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which  allows  the  company  60  days  before  the 
termination  of  the  12  months  In  which  Bult 
may  be  brought  to  contest  the  Justness  of 
the  claim  may  be  a  reasonable  time.  There 
was,  therefore,  under  the  evidence,  no  issue 
of  fact  to  submit  to  the  Jury  upon  the  sub- 
ject of  reasonable  time;  but  even  if  the 
Supreme  Court  had  not  ruled,  as  it  has, 
upon  the  point,  the  uncontradicted  eyidence 
was  such,  we  think,  as  to  have  permitted  but 
one  finding,  and  therefore,  if  there  was  an 
error  on  the  part  of  the  court  in  not  sub- 
mitting to  the  Jury  the  determination  of 
whether  the  proofs  were  submitted  within  a 
reasonable  time,  it  was  harmless,  and  not 
reversible  error.  Upon  the  authority  of  the 
Knight  Case  and  the  Merchants'.  &  Mechan- 
ics' Insurance  Co.  Case,  supra,  as  precedent, 
as  a  matter  of  law,  the  ruling  of  the  trial 
Judge  was  without  error.  Under  the  opinion 
of  Chief  Justice  Jackson,  which  we  have 
quoted,  the  conduct  of  the  defendant  in  the 
present  case,  in  regard  to  the  request  for 
its  forms  of  proof  of  loss,  was  subject  to 
no  other  construction  than  that  it  waived 
the  stipulation  within  sixty  days.  Whether 
it  waived  proofs  of  loss  or  not,  the  unusual 
course  of  the  company  in  neglecting  to  for- 
ward its  blanks  to  the  plaintiffs  upon  their 
request  caused  the  delay,  according  to  the 
evidence;  and  the  conduct  of  the  plaintiffs 
in  subsequently  coming  to  Atlanta  for  the 
blanks,  in  the  absence  of  any  evidence  in- 
troduced by  the  defendant  upon  this  point, 
could,  in  our  Judgment,  lead  a  Jury  to  no 
other  conclusion  than  that  the  proofs  of 
loss,  in  such  form  as  required  by  the  con- 
tract of  insurance,  could  not  reasonably  have 
been  presented  sooner  than  they  were  sub- 
mitted. 

Another  point  urged  in  the  motion  for  re- 
hearing, and  to  which  we  did  not  refer  in 
the  opinion,  though  it  was  not  overlooked  in 
reaching  our  decision,  was  the  exception 
taken  to  the  amendment  of  the  plaintiff,  and 
the  evidence  thereunder  in  regard  to  the 
character  of  the  house.  As  to  this  we  need 
only  say  that,  while  the  policy  described  the 
building  as  a  brick  building,  and  the  evi- 
dence showed  it  to  have  been  largely  com- 
posed of  concrete  blocks,  there  was  no  error 
in  the  allowance  of  the  amendment,  or  in 
the  admission  of  the  testimony  in  accord- 
ance with  the  amendment  It  was  not,  as  is 
insisted,  a  case  where  the  company  insured 
one  building  and  is  held  liable  for  another 
of  an  entirely  different  kind.  No  written  ap- 
plication for  a  policy  was  made  by  the  in- 
sured. The  agent  of  the  company  who  wrote 
the  policy  saw  the  building  before  the  issu- 
ance of  the  policy,  and  knew  it  was  largely 
constructed  of  concrete  blocks.  There  was 
nothing  to  deceive  him  as  to  the  character  of 
the  building.  It  spoke  for  itself,  and  his 
knowledge  was  the  company's  knowledge. 
The  company,  therefore,  had  seen  the  build- 


ing before  they  insured  It  and  knowingly 
and  voluntarily  assumed  the  greater  risk.  If 
a  greater  risk  was  in  fact  assumed.  The 
amendment  and  the  evidence  was  in  acc<«d 
with  tlilB  undisputed  state  of  f actk 


(6  Qa.  App.  48) 
SOUTHERN  RY.  CO.  et  a!,  v.  PEEK. 
(No.  1,331.) 
(Court  of  Appeals  of  Georgia.    April  15^  1900J 

1,  Trial  (I  236*)  —  Insteuotions— Oeedibii> 

ITT  OF  WrrNESSES. 

The  chaige  of  the  court  on  the  credibility 
of  witnesses  eaccessfuUy  impeached  is  in  hai^ 
mony  with  repeated  decisions  of  the  Supreme 
Court  and  this  court,  and  U  substantially  la 
the  language  of  Civ.  d>de  1885,  fi  5295. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent; 
Dig.  »  531,  632;    Dec  Dig.  fi  23^*] 

2.  False  Imfbisonicsnt  (|  28^>— Evidkhob^ 
Admissibility. 

Where  a  railway  company  and  one  of  its 
agents  were  jointly  sued  by  an  employ^  of  the 
railway  company  to  recover  damages  for  his 
false  arrest  and  imprisonment  oh  the  diazge  of 
larceny  in  taking  coal  from  the  company's  yard, 
evidence  that  for  years  the  employes  of  the  com- 
pany, with  the  Imowledge  and  consent  of  the 
company  and  the  agent,  had  made  a  practice 
of  taking  coal  from  the  company's  yard,  was 
admissible.  This  evidence  illustrated  both  the 
question  as  to  the  animus  furandi  of  the  em- 
ploy6  In  taking  the  coal  and  the  quo  animo  of 
the  defendants  in  causing  his  arrest  and  im- 
prisonment. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Dec  Dig.  {  28.^] 

8.   SUFTICIXNOT  OF  EVIDBZTOB. 

No  error  of  law  appears,  and  the  verdict  li 
supported  by  the  evidence.    - 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  Bi. 
Reid,  Judge. 

Action  by  W.  H.  Peek  against  the  Southern 
Railway  Company  and  another.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Dorsey,  Brewster,  Howell  ft  Heyman,  for 
plaintiffs  in  error.  Westmoreland  Bros.,  for 
defendant  in  error. 

HILL^  C.  J.  Peek  brought  suit  in  the 
city  court  of  Atlanta  against  the  Southern 
Railway  Company,  and  Dwyer  as  one  of  its 
servants  or  agents  to  recover  damagea  for 
false  imprisonment  and  malicious  prosecu- 
tion. The  jury  returned  a  verdict  in  his 
favor  for  $600  as  damages  for  false  imprlB- 
onment,  and  the  defendants'  moticm  for  a 
new  trial  was  overruled.  Besides  the  gen- 
eral grounds,  the  motion  alleges  error  in 
certain  rulings  on  eyidence  and  on  certain 
portions  of  the  charge. 

As  to  the  general  grounds,  it  may  be  stated 
that  the  evidence  fully  supports  the  material 
allegations  of  fact  in  plaintiff's  petiticm,  to 
wit,  that  whUe  he  was  engaged  as  an  en- 
gineer m  the  company's  yards  in  the  city  of 
Atlanta  he  was  arrested  without  a  warrant 
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or  legal  authority  by  Dwyer,  acting  for  the 
railway  company,  on  the  charge  of  simple  lar- 
ceny; that  after  his  illegal  arrest  he  was 
taken  by  Dwyer  to  the  station  house  in  the 
city  of  Atlanta  and  was  there  incarcerated 
for  about  eight  hours,  when  he  was  taken 
before  the  recorder  and  was  prosecuted  by 
Dwyer  at  the  instance  and  under  the  direc- 
tion of  the  railway  company  on  the  charge 
of  simple  larceny,  and  after  a  full  investiga- 
tion he  was  acquitted  and  discharged  by  the 
recorder;  that  he  had  not  committed  the 
otfense  of  simple  larceny  for  which  he  was 
arrested,  and  his  arrest  was  entirely  with- 
out probable  cause,  and  the  detention  of  his 
person  and  his  imprisonment  was  without 
warrant  or  legal  authority.  The  facts  upon 
which  the  charge  of  larceny  was  based  were 
the  taking  by  the  plaintiff,  Peek,  of  some  coal , 
which  had  dropped  from  coal  cars  into  the 
yard  of  the  railway  company,  and  the  taking 
of  a  "sack  of  shorts"  which  he  picked  up 
where  it  had  fallen  from  one  of  the  cars 
of  the  railway  company,  and  which  he  had 
carried  and  placed  in  the  inspector's  house  in 
the  yard;  and  the  material  question  was  as  to 
Peek's  intention  in  taking  these  articles. 
He  did  not  deny  taking  the  articles,  but  did 
deny  intent  to  commit  a  larceny  in  taking 
them.  Ab  to  the  coal,  he  proved  that  it  had 
been  a  custom  for  years  among  the  employes 
of  the  railway  company  to  take  up  coal  which 
had  fallen  from  the  cars,  and  that  this  prac- 
tice was  well  known  by  the  company,  and  no 
objection  to  the  practice  had  been  interpos- 
ed by  the  company,  and  that  in  taking  the 
coal  he  did  so  openly  and  followed  the  prac- 
tice above  stated;  that  this  custom  and  prac- 
tice was  not  only  known  to  the  company,  but 
was  fully  known  to  the  defendant  Dwyer 
at  the  time  of  the  arrest;  and  that,  as  to  the 
sack  of  shorts  that  he  had  taken  from  where 
he  found  it  in  the  yard,  he  placed  it  in  the 
inspector's  house  for  the  benefit  of  the  com- 
pany. All  these  questions  were  settled  by 
the  Jury  in  favor  of  the  plaintiff,  and  unless 
the  court  committed  some  material  error  of 
law  which  contributed  to  the  verdict  it 
should  not  be  disturbed. 

There  was  an  attempt  on  the  part  of  the 
defendant  to  Impeach  Peek  as  a  witness  by 
evidence  of  general  bad  character,  which  at- 
tempt was  met  by  Peek  by  counter  evidence 
proving  his  general  good  character,  and 
the  evidence  as  to  the  general  custom  or 
practice  by  the  employes  of  the  railway  com- 
pany alluded  to  was  admitted  by  the  court 
over  the  objection  of  the  defendant  The 
special  assignments  of  error  may  be  reduced 
to  two,  and  will  be  considered  in  their  order. 

1.  The  first  ground  of  the  amended  motion 
for  a  new  trial  objects  to  the  following 
charge  of  the  court:  '*If  a  witness  is  success- 
fully impeached,  then  as  to  the  matters 
with  reference  to  which  he  is  impeached, 
he  should  not  be  believed  by  the  Jury,  un- 
less his  evidence  Is  corroborated  by  other  un- 


impeached  evidence  or  drcumstances  jyroved 
to  your  satisfaction  In  the  case."  It  is  con* 
tended  that  this  charge  is  error,  because  It 
limits  the  effect  of  the  Impeachment  to  mat- 
ters with  reference  to  which  the  impeachment 
is  sought;  that,  while  It  is  a  question  for 
the  Jury  to  determine  as  to  the  credibility 
of  .the  witness  whose  evidence  is  Impeached 
by  proof  of  bad  character  or  contradictory 
statements,  the  impeachment,  If  successful, 
goes  to  all  of  his  evidence,  and  should  not  be 
limited  to  that  evidence  with  regard  to  which 
he  is  charged  with  making  contradictory 
statements,  in  addition  to  the  excerpt  above 
objected  to,  and  in  the  same  connection,  the 
court  charged  that,  ii  the  witness  swore  will- 
fully and  knowingly  falsely,  his  testimony 
should  be  disregarded  entirely,  unless  cor- 
roborated by  circumstances  or  other  unim- 
peached  evidence.  The  charge,  as  a  whole, 
on  the  subject  of  impeachment  of  witnesses, 
is  almost  in  the  exact  language  (certainly 
with  no  material  variance)  of  section  5295, 
Civ.  Code  1895,  and  charges  in  similar  lan- 
guage have  been  repeatedly  approved  by 
the  Supreme  Court  and  by  this  court  See, 
especially,  the  case  of  Sims  v.  Scheussler 
(No.  1,385,  decided  by  this  court  March  22, 
1909),  64  S.  E.  99.  We  conclude  that  the 
charge  excepted  to  is,  therefore  not  subject 
to  the  criticism  made  that  it  "modified  and 
restricted  the  rules  of  law  governing  the 
impeachment  of  witnesses  to  the  prejudice  of 
the  defendants.**  It  may  be  remarked  in 
this  connection  that  whether  any  witness 
had  been  successfully  impeached  was  solely 
a  question  for  the  Jury,  and  under  the  evi- 
dence submitted  to  them  they  could  well 
have  come  to  the  conclusion  that  an  attempt 
made  to  impeach  any  witness  had  not  been 
successful. 

2.  The  plaintlffd  in  error  make  several  as- 
signments of  error,  based  on  the  rulings  of 
the  court  in  admitting  evidence,  over  objec^ 
tlon,  as  to  the  existence  of  a  custom  or  prac- 
tice on  the  part  of  the'  employ^  of  the  rail- 
way company  and  other  people  in  taking 
up  and  carrying  away,  with  the  knowledge 
of  the  company  and  its  agents,  coal  and 
other  things  found  In  its  yard,  and  which 
had  fallen  from  Its  cars;  and  error  Is  also 
assigned  upon  certain  portions  of  the  charge 
to  the  Jury  as  to  the  effect  of  such  evidence, 
if  they  believed  that  such  custom  or  practice 
existed  and  was  known  to  the  defendant  com- 
pany, or  its  servants  or  agents.  The  objec- 
tion to  this  evidence  and  to  the  charge  there- 
on are  elaborated  with  great  detail,  but  are 
embraced  in  the  general  statement  that  such 
evidence  was  Immaterial  and  irrelevant  that 
there  was  no  evidence  that  the  existence 
of  such  a  custom  or  practice  was  known  to 
the  railway  company  or  its  agents,  and  that 
if  such  a  custom  or  practice  existed.  It  con- 
stituted no  defense  or  Justification  that  could 
be  urged  by  any  particular  person.  We 
think  that  the  evidence  which  tended  to 
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diow  the  existence  of  this  castom  or  practice 
by  the  employ^  and  others  was  clearly  rel- 
evant and  material,  as  illustrating  both  the 
question  as  to  the  animus  furandi  of  Peek 
and  the  quo  anixno  of  the  defendants  in  mak- 
ing his  arrest  Peek  did  not  deny  that  he 
had  taken  the  coal  from  the  yard.  His  de- 
fense was  that  he  did  not  intend  to  steal.it, 
and  to  prove  such  defense  he  set  up  this 
custcHU  or  practice.  If  it  had  existed  for  a 
long  time,  and  was  known  to  the  railway 
company  or  to  Dwyer,  its  existence  would 
certainly  tend  to  illustrate  Peek's  innocent 
purpose  and  intention  in  taking  the  property, 
and  would  tend  to  strengthen  the  truth  of 
bis  contention  that  his  arrest  and  impri8<m- 
ment  were  unlawful  and  without  probable 
cause ;  in  other  words,  that  in  taking  the  coal 
he  had  committed  no  offense,  and  that  this 
fact  was  well  known  to  the  defendants  when 
they  nevertheless  arrested  and  imprisoned 
him.  We  therefore  conclude  that  the  court 
did  right  in  admitting  the  evidence,  and 
properly  instructed  the  Jury  as  to  the  man- 
ner  in  which  such  evidence  should  be  consid- 
ered by  them. 

From  a  careful  consideration  of  the  case, 
we  are  satisfied  that  no  error  of  law  was 
committed,  that  the  verdict  of  the  jury  is 
supported  by  the  evidence,  and  that  the 
judgment  refusing  to  grant  a  new  trial 
should  be  affirmed. 

Judgment  affirmed. 


(6  Ga.  App.  69) 

WALKER  V.  CITY  OP  ROMIL 
(Na  1,429.) 

(Court  of  Appeals  of  Oeoigia.    April  15,  1909.) 

1.  WmvKSSES  (9  963*)— Bias  ok  PannTDiOK. 

It  is  always  competent,  as  illastnting  the 
credibility  of  a  witness,  to  show  his  animus  as 
to  a  matter  relevant  to  the  controversy  or  his 
feelings  toward  either  party  to  the  cause. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  U  1177,  117a  1181;    Dec.  Dig.  | 

aes.*] 

2.  svidkncb  (i  215*)— aokziowlxdgmbnt  of 
Indebtbdness^Admissibilitt. 

A  statement  of  an  account,  which  con- 
tains or  upon  which  Is  indorsed  an  acknowledg- 
ment of  Indebtedness,  is  admissible  either  as 
original  proof  or  in  corroboration  ot  other  tes- 
timony showing  the  defendant's  indebtedness. 

[Ed.   Note.— For   other   cases,   see   EJvidence, 
Dec  Dig.  i  215.*1 

3.  Municipal  Gobpobations  (S   1085*)— In- 
debted ness—Pbo  op— Minutes. 

Proof  of  the  indebtedness  of  a  municipal 
corporation  is  not  necessarily  coafined  to  the 
contents  of  its  minutea  A  creditor  of  a  mu- 
nicipal corporation  may  prove  his  debt  by  evi- 
dence other  than  the  minutes  of  the  municipal- 
ity, or  even  by  credible  testimony  which  is  in 
direct  conflict  with  the  minutes.  His  right  to 
recover  cannot  be  defeated  by  the  mere  failure 
of  the  municipal  corporation  to  keep  correct 
minutes  of  its  proceedings. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  S  1035.*] 


4.  Municipal  Oobpobationb  (I  86*)— Absobp- 

TTON    or    MUNIGIPALITT  —  lilABILITr    POB 

Debts. 

Where  two  munidiMJ  corporations  an  con- 
solidated and  the  new  corporation  receives  as- 
sets of  value,  or  where  one  municipality  alH 
sorbs  another  and  receives  property  and  cash 
which  is  liable  for  the  pavment  of  the  debts  of 
the  absorl>ed  and  dissolved  corporation,  the  ab- 
sorbing municipality  becomes  liable,  at  least 
to  the  amount  of  the  assets  it  receives,  for  sach 
pre-existing  debts. 

[Bd.  Note.— For  other  cases,  see  Munidpai 
Gm>orations,  Gent.  Dig.  H  105-111;  Dec  Dig. 

(Syllabus  by  the  Court) 

Error  from  Superior  Gourt,  Floyd  Gonn- 
ty;    Moses  Wright»  Judge. 

Action  by  Henry  Walker  in  a  Justice^ 
court  against  the  Glty  of  Rome.  Defendant 
had  judgment,  and  plaintiff  sued  out  a  cep- 
tiorari,  which  was  overruled  by  tiie  Judge 
of  the  superior  court,  and  plaintiff  brings  er- 
ror.   Reversed. 

The  plaintiff  in  error,  an  attorney  at  law» 
brought  suit  in  a  Justice's  court  against  the 
city  of  Rome  for  services  rendered  as  dty 
attorney  of  the  town  of  Elast  Rome.  It  ap- 
pears that  in  accordance  with  the  provisions 
of  the  act  of  August  20,  1906  (Acts  1900,  p. 
1010),  the  town  of  East  Rome  was  annexed 
to  the  city  of  Rome,  and  that  the  latter  cor> 
poration  assumed  sovereignty  over  the  for- 
mer territory  and  the  inhabitants  of  Bast 
Rome,  and  received,  under  the  terms  of  the 
act  of  annexation,  about  $8,000  in  solvent 
tax  debts  and  in  personal  and  real  property, 
including  about  |280  in  cash.  The  act  of 
1905  (Acts  1906,  p.  820)  authorised  the  town 
of  Bast  Rome  to  employ  counsel  for  the 
town.  The  evidence  was  undisputed  that  Mr. 
Walker,  the  plaintiff  in  error,  was  the  reg- 
ularly employed  attorney  of  East  Rome,  and 
that  as  such  he  performed  the  services  for 
which  the  suit  was  brought,  and  that  un- 
der the  direction  of  the  finance  committee  of 
the  council  of  Bast  Rome  he  incurred  the 
expense  of  the  bill  for  typewriting  and  stai- 
ographic  work  which  formed  a  part  ot  the 
account  sued  upon.  In  the  statemoit  of  a^ 
count  attached  to  the  summons  in  the  Jus- 
tice's court  the  plaintiff  set  forth  his  cause 
of  action  very  fully.  It  was  alleged  that 
the  city  of  Rome  is  indebted  to  the  plaintiff 
because  the  debt  "was  assumed  by  the  city 
of  Rome  under  an  express  enactment  con- 
tained in  the  act  of  August  20,  1906,  amend- 
ing the  charter  of  said  city,"  and  that  'the 
city  of  Rome,  having  taken  over  the  terri- 
tory of  Bast  Rome,  became  liable  to  plain- 
tiff in  the  sum  sued  for ;  and  it  is  also  lia- 
ble because  sovereignty  carries  with  it  ob- 
ligatioiL  The  city  of  Rome  received  from 
East  Rome,  under  the  scheme  of  annexation, 
a  sum  of  cash,  and  personal  and  real  prop- 
erty of  East  Rome,  more  than  sufficient  to 
pay  said  debt."    The  plaintiff  then  set  forth 
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In  detail  his  aenrloes  in  preparing  four  xes^ 
olutions,  and  the  item  of  clerical  work  "or^ 
dered  and  bad  done  in  pursuance  of'  the 
last  reeolntion  mentioned.  The  account  had 
entered  upon  it  the  approval  of  the  chair- 
man of  the  finance  committee  of  Satt  Rome. 
The  defendant  did  not  file  any  answer  de- 
nying the  justness  and  fairness  of  the  plain- 
tiff's claim,  or  any  portion  of  it,  and  did 
not  introduce  any  testimony.  The  jury  found 
in  fsTor  of  the  defendant  The  plaintiff 
certioraried;  and  the  writ  of  error  com- 
plains of  the  judgment  OTerruling  and  dis- 
missing the  certiorari 

Henry  Walker,  for  plaintiff  in  error.  W. 
J.  Nunnally,  for  defendant  in  error. 

RUSSESIili,  J.  (after  stating  the  facts  as 
above).  We  think  the  court  erred  in  over- 
ruling the  certiorari.  Three  errors  were  as- 
signed in  the  petition  for  certiorarL  In  the 
first  place  it  is  insisted  that  the  justice  of 
the  peace  erred  in  permitting  a  witness  to 
testify,  over  plaintiff's  objection  (that  the 
testimony  was  irrelevant),  that  "plaintiff  and 
said  three  councilmen  actively  opposed  an- 
nexation at  the  polls  and  elsewhere."  It  is 
always  competent  and  proper  to  show  the 
animus  of  a  witness  as  to  a  matter  relevant 
to  the  controversy  or  his  feelings  toward  a 
party  to  the  cause.  There  was  no  error  in 
admitting  the  testimony  showing  the  feeling 
of  the  witnesses  as  to  the  matter  which 
was  the  original  bone  of  contention.  A  par- 
ty cross-examining  the  witnesses  of  his  ad- 
versary should  be  allowed  the  fullest  right 
of  thorough  and  sifting  cross-examination, 
and  the  feelings  or  bias  of  a  witness  as  to 
the  subject-matter  of  controversy,  or  as  to 
any  party  involved  in  the  litigation  is  al- 
ways the  legitimate  subject-matter  of  in- 
quiry, because  it  may  affect  the  credibility 
of  such  witness  before  the  jury. 

2.  We  think  the  court  erred  in  excluding 
the  original  approved  account  from  the  evi- 
dence. Under  the  evidence  of  the  derk  of 
the  council  at  East  Rome,  the  account  when 
approved  by  the  chairman  of  the  finance  com- 
mittee, was  a  duly  approved  voucher.  It  was 
an  acknowledgment  by  the  debtor  which,  un- 
der the  practice  prevailing  in  that  municipal- 
ity, was  entitled  to  payment  According  to 
the  evidence,  the  account  was  examined, 
found  correct,  approved,  and  directed  to  be 
paid.  It  was  declared  upon  as  a  liquidated 
debt,  and  was  .relevant  as  evidence.  As  ap- 
pears by  the  record,  the  objection  urged  at 
the  time  to  the  introduction  of  the  voucher 
into  evidence  was  irrelevancy,  because  •^o 
evidence  of  any  debt  against  East  Rome." 
As  has  already  been  said,  it  was  uncontra- 
dicted in  the  evidence  (and  the  testimony 
had  been  admitted  without  objection)  that 
Mr.  Walker  was  the  city  attorney  of  East 
Rome,  that  he  performed  the  services  charg- 
ed in  the  account,  and  the  minutes  of  Bast 
Rome  gave  evidence  of  thi  fact  that  these 
pervices  were  accepted.    Of  necessity,  an  im- 


plied contract  arose,  by  which  Bast  Rome 
was  bound  to  pay  the  reasonable  value  of 
these  services,  which  the  proceedings  of  th» 
council  show  had  bean  accepted  by  the  mu- 
nicipality. As  heretofore  stated,  there  was 
no  denial  of  the  justice  of  the  daim  or  that 
the  services  were  rendwed;  and  for  that 
reason,  if  the  suit  had  been  proceeding 
against  the  town  of  East  Rome,  the  plaintiff 
should  have  recovered.  The  testimony  which 
the  court  ruled  out,  so  far  as  it  relates  to  the 
approval  of  th^  account  1^  the  chairman  of 
the  finance  committee,  was  strictly  in  cor- 
roboration of  the  testimony  theretofore  ad- 
duced in  behalf  of  the  plaintiff,  being  an  ad- 
mission of  East  Rome's  liability  for  ttie 
amount  stated,  after  it  had  been  shown  by 
the  evidence  that  the  defendant  by  having 
accepted  the  services,  was  liable  for  some 
amount 

3.  A  county  cannot  be  held  liable  upon  any 
contract  which  is  not  entered  upon  the  min- 
utes kept  by  the  proper  county  authorities; 
and  it  is  insisted,  in  the  brief  of  learned 
counsel  for  the  defendant  that  inasmuch  as 
there  is  no  evidence  from  the  minutes  of  Bast 
Rome,  showing  that  a  contract  was  mads 
with  Mr.  Walker  to  act  as  dty  attorney,  the 
plaintiff  failed  to  make  out  his  case  against 
Bast  Rome.  The  provision  in  regard  to  con- 
tracts which  impose  liabilities  upon  coun- 
tiee  is  a  statutory  requirement  limited  to 
counties.  We  Icnow  of  no  rule  by  whldi  a 
municipal  corporation  is  relieved  from  liabil- 
ity for  the  obligations  assumed  in  its  behalf, 
or  for  debts  incurred  in  its  behalf,  by  the 
properly  constituted  agent  or  agencies,  or 
for  services  which  have  been  accepted  by  the 
proper  municipal  authority,  under  an  implied 
agreement  to  pay  for  the  same;  and  certain- 
ly, where  in  the  ordinary  conduct  of  the  busi- 
ness Of  a  municipality  debts  are  incurred  in 
the  purchase  of  supplies*  or  where  in  the 
procurement  of  services  necessary  for  tiie 
ordinary  administration  of  the  business  of 
the  municipality  an  indebtedness  Is  created, 
for  which  funds  have  already  been  raised 
and  are  in  hand  in  cash  sufficient  for  its 
payment  as  appears  in  the  present  instance, 
there  is  laddng  neither  the  proper  authorisa- 
tion to  create  the  debt  nor  the  liability  to 
comply  with  it  So  far  as  the  present  case 
is  concerned,  the  minutes  of  the  council  of 
East  Rome  show  that  that  municipality» 
knowing  that  Walker  expected  pay  for  his 
services,  i^eceived  the  benefit  of  them.  But 
even  if  the  evidence  for  the  plaintiff  had  de- 
pended entirely  upon  the  oral  testimony,  we 
see  no  reason  why  he  would  not  still  be  en- 
titled to  recover  if  the  suit  were  proceeding 
against  the  town  of  East  Rome.  So  far  as  a 
debt  created  by  the  properly  authorized 
agent  of  a  municipality  is  concerned,  the 
creditor  is  not  estopped  from  enforcing  his 
contract  because  the  contract  which  is  the 
basis  of  the  indebtedness  has  not  be^i  enter- 
ed upon  the  minutes  of  the  municipality. 
Proof  of  the  indebtedness  of  a  municipal  cor- 
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poratlon  is  not  necessarily  confined  to  the 
contents  of  Its  minutes.  A  creditor  of  a 
mnnlclpality  may  prove  bis  debt  by  evidence 
other  than  the  mlnntes  of  the  municipality, 
or  even  by  evidence  In  direct  confilct  with  the 
minutes,  If  such  evidence  Is  credible  to  the 
jury.  One  who  claims  to  be  a  creditor  of  a 
municipality  must,  of  course,  show  that  the 
agent  by  whom  the  debt  was  created  had  full 
authority  to  contract  with  him ;  but  the  right 
of  a  creditor  to  recover  upon  a  debt  due  him 
by  a  municipal  corporation  cannot  be  defeat- 
ed by  Its  mere  failure  to  keep  correct  minutes 
of  its  proceedings,  or  even  If  no  record  be 
kept  at  all.  It  Is  essential  to  the  protection 
of  every  municipality  that  the  minutes  of  the 
proceedings  of  Its  officials  be  kept;  but  this 
Is  rather  for  the  protection  of  the  municipal- 
ity against  the  misfeasance  of  its  own  agents 
than  to  defeat  the  Just  claims  of  creditors 
to  whom  the  city  may  i^operly  have  become 
Indebted  upon  contracts  legally  made  by 
agents  of  the  municipality,  authorized  or 
required  to  make  such  contracts. 

4.  It  being  clear  to  us  that  the  original 
liability  of  East  Rome  was  established  by 
the  evidence,  we  come  next  to  consider 
whether  the  liability  of  the  city  of  Rome  as 
defendant  In  the  suit  was  established.  In 
the  absence  of  any  evidence  to  the  contrary, 
we  think  the  circumstance  that  the  clerk 
of  the  council  of  East  Rome  had  delivered 
to  the  city  of  Rome  $8,000  worth  of  real  prop- 
erty, tax  fi.  fas.,  and  cash,  considered  In 
connection  with  the  resolution  of  the  mayor 
and  council  of  East  Rome,  taken  from  the 
minutes.  Is  sufficient  to  establish  the  fact 
that  annexation,  by  virtue  of  the  act  of  1906 
(Acts  of  1906,  p.  1010),  IB  an  accomplished 
fact  and  that  the  town  of  East  Rome,  in 
accordance  with  the  provision  of  that  legis- 
lation, has  been  merged  Into  the  dty  of 
Rome,  with  the  right  of  sovereignty  In  the 
latter  over  the  Inhabitants  and  territory 
formerly  within  the  municipality  of  East 
Rome.  In  view  of  the  language  contained 
In  the  act  of  1906,  no  other  Inference  Is  sug- 
gested by  the  transfer  of  the  assets  of  the 
town  of  East  Rome.  The  effect  of  the  act 
of  1906,  then,  was  to  repeal  the  act  incor- 
porating the  town  of  East  Rome  and  to  de- 
liver Its  assets  to  the  dty  of  Rome.  As  held 
In  Broughton  v.  Pensacola,  93  U.  S.  268,  269, 
23  L.  Ed.  896,  Justice  Field  delivering  the 
opinion  of  the  court  (and  reiterated  In  New 
Orleans  v.  Clark,  95  U.  S.  654,  24  L.  Ed.  521), 
the  rule  as  to  public  corporations  Is  not  dif- 
ferent from  that  as  to  private  corporations, 
where  a  merger  or  consolidation  of  two  cor- 
porations is  effected  whereby  one  of  them 
becomes  possessed  of  the  assets  of  the  other. 
True,  In  the.  case  of  private  corporations, 
the  consolidation  may  be  effected  ^  by  the 
agreement  of  the  corporations  themselves, 
without  the  intervention  of  the  state ;  where- 
as the  consolidation  of  two  public  corpora- 


tions, or  the  absorption  of  one  nAunlclpality 
into  another,  can  only  be  effectuated  by  the 
sovereign  legislative  power  of  the  state.  But, 
whether  the  corporation  be  public  or  private, 
if  the  effect  of  the  consolidation  is  to  dissolve 
or  destroy  one  of  the  corporations  previously 
existing,  and,  by  reason  of  the  merger,  the 
remaining  corporation  beconxes  possessed  of 
property  or  assets  of  the  extinct  corpora- 
tion, it  takes  these  assets  and  properly  charg- 
ed with  the  debts  of  the  deceased  munici- 
pality. The  rule  laid  down  as  to  private 
corporations,  in  Tompkins  v.  Augusta  South- 
em  R.  Co.,  102  Ga.  443,  30  S.  E.  992,  and  in 
Hawkins  v.  Central  of  Oa.  Ry.  Co.,  119  Ga. 
163,  46  S.  E.  82,  is  equally  applicable  to 
cases  where  one  municipality  absorbs  an- 
other. 

We  do  not  say  that,  in  the  exercise  of  its 
broad  powers  to  create  and  destroy  munici- 
palities at  its  pleasure^  the  Legislature  might 
not  provide  to  the  contrary,  by  express  enact- 
ment to  that  effect;  but  where,  as  in  the  act 
of  1906,  supra,  no  provision  is  made  upon 
the  subject,  the  municipality  which  is  given 
sovereignty  over  the  territory  and  inhabi- 
tants of  a  former  existing  municipality,  and 
receives  funds  which  are  charged  with  the 
payment  of  its  debts,  takes  these  assets 
charged  with  a  trust  which  it  is  bound,  ex 
sequo  et  bono,  to  discharge.  There  may 
have  been  no  courtship  and  no  romance  at- 
tendant upon  the  ceremonial ;  but  the  act  of 
1906  effected  a  marriage  between  Rome  and 
East  Rome,  and  attached  a  liability  "analo- 
gous to  that  of  the  husband  for  the  debts 
of  the  wife  under  the  old  law  of  baron  and 
feme."  When  the  plaintiff,  after  having  es- 
tablished the  primary  liability  of  East  Rome, 
thereafter  showed  that  the  dty  of  Rome 
had  received  |280  In  cash  which  was  subject 
to  his  debt  and  to  no  other,  he  was  entitled 
to  a  verdict  In  his  favor.  The  verdict  ren- 
dered against  him  was  wholly  without  evi- 
dence, and  contrary  to  evidence,  and  should 
have  been  set  aside. 

Judgment  reversed. 


(6  Qa.  App.  722) 
FINIiET  V.  SOUTHERN  RT.  CO.  «t  aL 
(No.   1,007.) 

(Court  of  Appeals  of  Georgia.    Feb.  16,  1909.) 
1.  Appeal  and  Bbeob  (I  1176*)— Decision— 

DlSECnONS  TO  COUBT  BEIiOW. 

The  Court  of  Appeals  is  clothed  with  pow- 
er to  direct  any  order  necessary  for  the  proper 
adjudication  of  a  cause.  It  may  give  any  di- 
rection to  a  cause  pending  in  the  court  below 
which  may  be  consistent  with  the  law  and  jus- 
tice of  the  case,  including  the  power  of  directing 
a  specific  final  disposition  of  the  case.  But 
this  power  will  not  be  exercised  unless  the  dis- 
cretion of  the  lower  court  has  been  improper- 
ly used,  or  not  exercised  at  all. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  §§  458S,  4589;  Dec.  Dig.  i 
1176.*] 
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2.  New  Tbiai*  (5  8*)— Insxjiticibnot  of  Evi- 
dence. 

It  was  not  error  to  order  a  new  trial.  A 
▼erdict  for  damages  rendered  against  two  or 
more  defendants  as  tort-feasors  should  be  set 
aside  when  it  is,  as  against  any  one  of  the  de- 
fendants thus  held  liable,  unwarranted  by  the 
evidence. 

[EH.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f  11 ;   Dec.  Dig.  §  8.*] 

3.  Judgment   (|   239*)—Toets— Joint  Tobt- 
Fbasors. 

A  plaintiff  can  sue  one  or  more  than  one, 
or  he  can  sue  all,  of  several  joint  tort-feasors 
in  the  same  action,  and  the  jury,  by  its  verdict, 
can  bind  one  and  relieve  another,  as  the  evi- 
dence may  authorize;  but  if  the  verdict  be 
rendered  against  all  of  the  defendants,  the  judg- 
ment thereon  is  single,  and  must  stand  or  fall 
alone.  Such  a  judgment  is  in  law  a  creature 
of  such  nature  that  it  cannot  survive  the  severe 
ance  or  amputation  of  any  one  of  its  members. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  417,  424;   Dec.  Dig.  §  239.*] 

4.  Judgment  (§  239*)  —  Tobts  —  Joint  Tobt- 
Fbasobs. 

In  an  action  brought  against  a  defendant 
as  a  joint  tort-feasor,  a  recovery  may  be  had 
upon  an  allegation  of  negligence  in  which  the 
other  alleged  tort-feasors  did  not  participate; 
and  where  it  is  alleged  that  one  of  the  defend- 
ants, by  his  servant,  committed  a  tort  and  that 
two  other  defendants  directed,  counseled,  caus- 
ed, or  procured  this  servant  to  commit  the  tort 
in  the  conduct  of  his  master's  business,  upon 

eroof  of  these  facts,  all  or  any  one  of  them  may 
e  held  liable.  But,  if  the  connection  essential 
to  hold  the  two  others  is  not  established— that 
is  to  say,  if  it  is  not  shown  that  they  directed, 
counseled,  caused,  or  procured  the  servant  to 
commit  the  tort— they  may  be  discharged  from 
liability,  and  the  master  alone  be  held  liable  for 
the  wrongful  conduct  of  his  servant  who  com- 
mitted the  act. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  J§  417,  424;    Dec.  Dig.  §  239.*1 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  Bi  C.  Flnley,  by  his  next  friend, 
a^ralnst  the  Southern  Railway  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  errqr.    Afllrmed. 

Burton  Smith,  for  plaintiff  in  error.  Dot- 
sey,  Brewster,  Howell  &  Heyman,  for  de- 
fendants in  error. 

RUSSELL,  J.  Finley,  a  minor,  by  bis 
next  friend,  sued  the  Southern  Railway 
Company,  together  with  Wadar  Turner  and 
W^alter  Hagan  (who  were  the  yardmaster 
and  assistant  yardmaster,  respectively,  of 
the  defendant  corporation),  for  |20,000.  On 
the  trial  of  the  case  the  Jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $8,000, 
and  upon  motion  the  judge  of  the  city  court 
granted  a  new  trial.  The  plaintiff  excepted, 
and  asks  that  the  judgment  granting  a  new 
trial,  apparently  on  a  point  of  law  alone,  be 
reversed,  with  direction  to  the  lower  court 
to  pass  upon  the  single  qyestion  whether  the 
verdict  is  supported  by  the  evidence.  The 
contention  of  the  plaintiff  is  that  the  trial 


judge  erred  In  his  construction  of  the  peti- 
tion and  in  his  application  of  the  evidence 
thereto.  It  is  insisted  that  the  allegations 
of  the  petition  were  amply  supported  by  the 
evidence,  and  that  the  verdict,  which  was 
set  aside,  was  reqnired  by  the  evidence. 

In  granting  the  motion  for  nev^  trial  the 
trial  judge  passed  the  following  order:  "The 
only  negligence  complained  of  in  this  suit, 
and  charged  to  have  caused  the  plalntlfTs 
injury,  is  that  of  the  two  Individual  defend- 
ants, and  of  the  railroad  company  through 
their  conduct.  There  Is  no  complaint  of  the 
engineer's  negligence.  Such  an  allegation  . 
would  have  made*  a  severable  cause  of  ac- 
tion, and  the  court  would  not  have  charged 
that  the  verdict  must  be  against  all  or  none. 
Under  the  pleading  the  defendant  railroad 
company  was  not  called  upon  to  defend  as 
to  the  engineer's  negligence.  As  I  regard  it. 
It  is  not  a  question  of  variance  between  the 
pleading  and  the  evidence.  The  evidence 
was  all  admissible  to  show  how  the  acci- 
dent occurred,  and  it  completely  disproves 
the  negligence  alleged.  I  do  not  see  bow  the 
plaintiff  can  recover  on  this  pleading  on  the 
evidence  in  the  record.  I  believe,  for  this 
reason,  the  law  requires  the  grant  of  a  new 
trial;  and  it  Is  so  ordered."  The  plaintiff 
insists  that  It  does  not  appear  from  this 
judgment  but  that  the  court  was  satisfied 
with  the  amount  of  the  verdict,  and  con- 
tends that  the  judge  might  approve  the  find- 
ing of  the  jury  after  t\e  mltng  by  this  court 
upon  the  law,  and  upon  direction  given  by 
us  that  his  discretion  be  exercised  solely  np- 
on  the  point  of  the  sufficiency  of  the  evi- 
dence. To  use  the  language  employed  by 
counsel  for  the  plaintiff  In  his  brief.  It  is 
proposed  "that  this  court  shall  direct  the 
court  below  to  pass  upon  the  verdict,  sub- 
ject to  right  directions  received  tiierefrom 
as  to  the  law,  and  If,  subject  to  these  direc- 
tions, be  approves,  the  verdict  be  allowed 
to  stand." 

1.  We  entertain  no  doubt  of  the  preroga- 
tive of  this  court,  in  a  proper  case,  to  make 
a  tentative  or  even  a  final  disposition  of  a 
case  by  appropriate  direction.  In  fact,  we 
have  several  times  exercised  the  power. 
The  constitutional  amendment  creating  the 
Court  of  Appeals  gave  this  court,  as  to  the 
cases  within  its  peculiar  jurisdiction,  the 
same  powers  as  the  Supreme  Court  within 
Its  peculiar  jurisdiction.  Among  the  powers  of 
the  Supreme  Court,  enumerated  In  Civ.  Code 
1805,  f  5498,  It  is  empowered  **to  hear  and 
determine  all  causes,  civil  and  criminal,  that 
may  come  before  it,  and  to  grant  judgments 
of  affirmance  or  reversal,  or  any  other  or- 
der, direction,  or  decree  required  therein, 
and,  if  necessary,  to  make  a  final  disposi- 
tion of  the  cause,  but  In  the  manner  pre- 
scribed elsewhere  in  this  Code."  Like  au- 
thority Is  conveyed  In  section  5586  of  the 
Civil   Code   in   these  words:     **It  shall   be 
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within  the  power  of  the  Supreme  Court  to 
award  such  order  and  ^.Irectlon  In  the  cause 
In  the  court  below  as  may  be  consistent 
with  the  law  and  Justice  of  the  case.*'  In- 
deed, this  would  seem  to  be  a  power  inher- 
ent hi  all  courts  of  reyiew  in  the  absence  of 
statute.  Following  these  Code  sections  this 
court  has,  in  numerous  cases,  given  direc- 
tion touching  the  proceedings  in  the  lower 
court,  when  we  considered  the  direction  to 
be  in  conformity  with  the  law  or  in  the 
interest  of  Justice.  See  Askew  y.  So.  Ry. 
Co.,  1  Ga.  App.  79,  68  S.  B.  242;  Jarrell  y. 
American  Machine  Co.,  2  Ga.  App.  769,  69 
S.  E.  186;  Dunn  y.  Western  Union  Tel.  Co., 
2  Ga.  App.  845,  69  S.  EX  189;  Oglesby  y. 
State,  1  Ga.  App.  195,  57  S.  E.  938;  Har^ 
man  Stock  Farm  y.  Henley,  4  Ga.  App.  60, 
60  S.  B.  808;  Dennis  y.  Schofleld,  1  Ga.  App. 
491,  67  S.  B.  925;  Bashinsky  y.  Western 
Union^TeL  Co.,  1  Ga.  App.  765,  58  S.  B.  91; 
Cole  y.  State,  2  Ga.  App.  738,  69  S.  B.  24; 
Handeville  Mills  y.  Dale,  2  Ga.  App.  607, 
58  S.  B.  1060.  These  rulings  go  back  to  Da- 
yis  et  al.  y.  Gurley,  61  Ga.  74,  and  Irwin  y. 
Riley,  68  Ga.  606.  See,  also,  Haryey  y.  Jew- 
ell, 84  Ga.  238,  10  S.  B.  631;  Morton  y. 
Frick,  87  Ga.  230,  13  S.  SX  463;  Central  Ry. 
&  Banking  Co.  y.  Kent,  91  Ga.  687,  18  S.  B. 
850;  and  Comer  y.  Dufour,  95  Ga.  376f  22 
&  E.  543,  30  U  R.  A.  300,  61  Am.  St  Rep.  89. 
In  Central  Ry.  Co.  y.  Kent,  supra,  the 
court  disagreed  upon  another  point,  and 
Chief  Justice  Bleckley  dissented,  entertain- 
ing the  view  that  tbe  evidence  in  that  case 
warranted  the  yerdict  rendered;  but  there 
was  no  diyision  upon  the  proposition  tbat 
under  the  section  of  the  Code  above  cited 
the  court  had  the  right  to  order  the  case  dis- 
missed. Following  Judge  Bleckley,  we  would 
be  unwilling  to  set  aside  the  verdict  of  a  jury 
upon  issuable  facts,  and,  indeed,  if  in  any 
case  this  is  the  only  issue  presented,  we  are 
without  jurisdiction  to  do  so.  But  in  the 
Kent  Case,  supra,  there  was  no  division  of 
opinion  on  the  part  of  the  Supreme  Court 
as  to  the  power  of  that  court,  in  a  proper 
case,  to  dismiss  a  cause  from  the  lower 
court  In  fact,  at  no  time  has  the  court 
questioned  its  constitutional  right  to  direct 
a  final  disposition  of  a  cause  in  the  lower 
court  In  Comer  v.  Dufour,  supra,  the  facts 
being  undisputed,  the  superior  court  was  or- 
dered to  render  a  final  Judgment  in  favor  of 
the  defendant  And  likewise  we  apprehend 
it  to  be  within  the  appropriate  jurisdiction 
of  this  court  to  exercise  directory  powers  in 
any  case  where  there  is  no  issue  of  fact 
Bee,  also.  Green  &  Colwell  v.  Hill,  101  Ga. 
258,  28  S.  B.  692;  Gibson  v.  Wilklns  et  aL, 
110  Ga.  94,  35  S.  E.  316;  St  Amand  v.  Leh- 
man,  120  Ga.  258^  47  S.  E.  949;  Brown  v. 
Joiner,  77  Ga.  232,  3  S.  B.  157;  Ford  v.  Har- 
ris, 95  Ga.  97,  22  S.  B.  144  (4);  Sims  v. 
Cordele  Ice  Company,  119  Ga.  597,  46  S,  B. 
841;  Brown  v.  Bowman,  119  Ga.  153,  46 
S.  B.  410.  As  said  by  Judge  Hall,  in  speak- 
ing of  the  Supreme  Court  in  Hazris  t.  Hull, 


Executor,  70  Ga.  888:  "One  great  purpose  in 
establishing  this  court  was  to  terminate 
suits,  and  with  this  view  it  is  made  Its 
duty,  not  only  to  grant  judgments  of  afflrm- 
ance  or  reversal,  but  any  otber  order,  dhnecs 
tlon,  or  decree  required,  and,  if  necessary,  to 
make  a  final  disposition  of  the  cause  (Code 
1882,  S  218  [Civ.  Code  1896,  f  5498]),  and  it 
is  empowered  to  give  to  the  cause  In  the 
court  below  such  direction  as  may  be  con- 
sistent with  the  law  and  justice  of  the  case. 
Code,  i  4284  (Civ.  Code  1805,  f  5586).  litt- 
gation  should  never  be  protracted  where  this, 
with  due  regard  to  the  rights  of  parties,  can 
possibly  be  avoided.  'Interest  relpublicse 
ut  sit  finis  litium'  is  a  maxim  so  old  that 
its  origin  is  hidden  in  a  remote  antiguity, 
and  the  policy  which  It  inculcates  is  so  es- 
sential as  not  to  admit  of  question  or  dis- 
pute." 

Of  course,  this  power,  like  the  performance 
of  any  other  duty  of  grave  moment  is  to  be 
most  cautiously  exercised;  but  the  framers 
of  our  organic  law  foresaw  that  cases  might 
arise  in  which  a  court  of  last  resort  could 
well  be  intrusted  with  the  power,  not  only  of 
ordering  amendments  or  directing  their  re- 
jection in  the  court  below,  and  of  molding 
judgments  by  the  application  of  the  law; 
to  admitted  facts,  or  of  removing  future  am- 
biguity by  construing  and  applying  the  law, 
but  also  of  summarily  directing  in  a  proper 
case  a  final  judgment  in  behalf  of  one  of  the 
parties  to  the  cause.  Without  any  purpose 
of  discussing  at  this  time  the  full  and  exact 
scope  of  this  court's  directory  powers,  it  ia 
sufiicient  to  say  that  we  deem  that  we  have 
the  power,  in  any  case  in  which  it  appears 
that  the  trial  judge  has  not  exercised  his 
discretion  in  the  consideration  of  a  motion 
for  new  trial,  to  order  that  that  discretion 
be  exercised,  and  we  would  feel  it  to  be  oup 
duty  to  reverse  the  judgment  of  the  lower 
court  in  the  present  case,  if  we  were  not 
satisfied  that  the  trial  judge  exercised  his  dis- 
cretion upon  every  point  raised  by  the  mo- 
tion for  a  new  trlaL  Furthermorei  we  are 
convinced  that  the  judgment  he  rendered  on 
the  motion  is  right 

2.  Recognizing  the  duty,  the  exorcise  of 
which  has  been  invoked  by  counsel  for  plain- 
tiff in  error,  we  have  carefully  examined 
the  record  to  ascertain  whether,  either 
through  failure  to  exercise  any  part  of  his 
discretion  or  on  account  of  misconstruction 
of  the  pleadings  or  misapprehension  of  the 
issues,  the  learned  trial  judge  had  erred  In 
setting  aside  the  verdict  of  the  jury  and.  in 
awarding  a  new  trlaL  We  do  not  under- 
stand that  the  plaintiflf  in  error  insists  that 
the  judge  abused  his  discretion  in  passing 
upon  the  facts.  The  complaint  is  more  es* 
peclally  addressed  to  the  insistence  that 
the  judge  erred  in  granting  a  new  trial  upon 
his  construction  of  the  pleadings  and  upon 
tbe  ground  that  the  finding  of  the  jury  was 
contrary  to  the  charge  of  the  court    We 
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are  of  the  opinion  that  the  trial  judge  prop- 
erly granted  a  new  trial,  tbongh  not  for  the 
precise  reasons  stated  by  him,  and  that  he 
should  have  granted  a  new  trial  (eyen  con- 
ceding the  strongest  contentions  of  the 
plaintiff  in  error  to  he  well  taken)  for  the 
reason,  as  stated  in  the  Judgment,  that  the 
verdict,  as  construed  by  the  eyidence  In  the 
case,  cannot  be  supported  by  the  eyidence. 
It  may  be  true,  as  insisted  by  counsel  for  the 
plaintiff  in  error,  that  what  the  Judge  meant 
by  this  was  different  from  what  we  now 
mean;  but  In  passing  upon  the  first  grant  of 
a  new  trial  by  the  lower  court  this  court 
will  be  slow  in  limiting  the  meaning  of  the 
language  employed  in  the  grant  of  a  new 
trial,  and  wiD  sustain  the  grant  If,  upon  in- 
yestigation  of  the  record,  it  Is  found  that 
the  Judgment  awarding  a  new  trial  is  for 
any  reason  right. 

This  suit  proceeded  against  three  defend- 
ants. The  yerdlct  was  rendered  in  fayor  of 
the  plaintiff  against  all  of  the  defendants, 
and  Judgment  was  entered  accordingly. 
Regardless  of  all  other  questions  In  the  case, 
the  Judgment  of  the  Judge  of  the  city  court 
in  awarding  a  new  trial  is  right,  because 
there  is  no  eyidence  which  would  haye  au- 
thorized the  Jury  to  find  a  yerdlct  against 
the  defendants  Turner  and  Hagan.  Brown- 
lee  y.  Abbott,  108  Ga.  761,  83  S.  B.  44.  The 
action  in  the  Brownlee  Case  was  troyer,  but 
under  the  decision  In  Mashbum  y.  Dannen* 
burg,  117  Ga.  684,  44  S.  B.  ©7,  the  same  rule 
applies  (as  reasonably  it  must)  to  all  action- 
able torts.  In  the  Mashbum  Case  it  is  point- 
ed out  that  the  plaintiff  may  proceed  against 
either  one  or  all  of  several  Joint  tort-feasors, 
and  if  he  elects  to  sue  more  than  one,  and 
obtains  a  verdict  against  more  than  one,  the 
verdict  as  to  ea6h  must  be  authorized  by  the 
evidence.  It  is  not  alleged  in  the  petition 
that  either  Turner  or  Hagan  wdered  the 
engineer  of  the  defendant  company  to  sud- 
denly project  his  engine  against  the  cars  up- 
on track  No.  17,  whereby  the  plaintiff  was 
injured,  nor  is  it  proved  that  they  either  di- 
rected the  movements  alleged  to  be  the 
cause  of  the  Injury  or  were  present  when 
•  it  was  done.  The  company  might  be  liable 
for  the  negligence  of  its  engineer  In  sudden- 
ly crashing  his  engine  into  a  line  of  box 
cars,  thereby  causing  a  violent  and  danger- 
ous collision.  The  company  would  be  liable 
if  under  the  general  direction  of  Turner  and 
Hagan,  or  either  of  them,  this  had  happened 
through  any  inattention  on  their  part  in  the 
conduct  of  the  company's  business;  but 
Turner  anci  Hagan  themselves  would  not  be 
individually  liable  unless  they  ordered  the 
movement  which  caused  the  catastrophe. 
There  Is  no  evidence  which  authorized  the 
finding  of  the  verdict  against  these  two  de- 
fendants, and,  ab  the  lower  court  did  not 
have  the  right  to  strike  them  either  from 
the  verdict  or  from  the  judgment,  the  court 
was  required  to  set  aside  the  verdict  as  to 
them,   and   also  as  to   their   codefendant. 


From  this  it  results  that  there  Is  no  reason 
why  the  Judgment  of  the  loww  court  should 
be  reversed.  If  that  court  released  Hagan 
and  Turner  from  the  jury's  finding,  as  it 
should  have  done,  the  verdict's  confining 
circle  was  broken  as  to  all  Included  therein* 
A  single  chain  had  fastened  the  three  de- 
fendants together,  and  when  the  chain  was 
broken,  and  two  of  the  prisoners  were  re- 
leased, the  third  was  unconfined,  regardless 
of  whether  a  portion  of  the  dkain  might  still 
be  on  his  person. 

3.  We  think,  however,  that  tiie  court  erred 
in  charging  the  Jury  that  this  plaintiff  must 
recover  against  all  of  the  defendants  or 
against  none.  Joint  tort-feasors  may  be 
sued  together,  and  recovery  may  be  had 
against  one  or  more  of  them,  as  the  lia- 
bility of  each  may  appear  from  the  evidence. 
One  or  more  may  be  found  liable.  Others 
may  be  adjudged  not  guilty  of  the  tortuous 
act  alleged.  HoUingsworth  v.  Howard,  113 
Ga.  1009,  89  S.  B.  405  (2) ;  W.  U.  Telegraph 
Go.  y.  Oriffeth,  HI  Ga.  658,  86  S.  B.  869,  and 
citations.  A  plaintiff  can  sue  one  or  more 
than  one,  or  he  can  sue  all,  of  several  Joint 
tort-feasors  in  the  same  action,  and  the  Jury 
by  its  verdict  can  bind  one  and  reUeve  an- 
other, as  the  evidence  may  authorize;  but, 
if  the  verdict  be  rendered  against  all  of  the 
defendants,  the  Judgment  thereon  is  single, 
and  must  stand  or  fall  alone.  Such  a  Judg- 
ment is  in  law  a  creature  of  such  nature* 
that  it  cannot  survive  the  severance  or  am- 
putation of  any  one  of  its  members. 

4.  We  are  of  the  opinion,  also,  that  the 
court  erred  in  charging  the  jury  that  the 
plaintiff  could  only  recover  upon  such  acts 
of  negligence  as  were  shown  to  be  charge- 
able to  the  servants  Hagan  and  Turner. 
The  court  was  right  in  charging  the  Jury 
that  the  plaintiff  could  only  recover  upon 
the  allegations  of  negligence  set  forth  in 
the  petition.  But  the  defendant  company, 
as  a  tort-feasor,  though  sued  Jointly  with 
Hagan  and  Turner,  might  be  liable  for  the 
negligence  of  some  employ^  other  than  they, 
if ,  as  is  alleged  in  the  petition,  the  negli- 
gence of  the  engineer  contributed  to  the 
injury;  and,  though  this  statement  might 
have  been  specially  demurrable,  the  name 
of  the  engineer  was  not  called  for,  and  it  is 
certain  from  the  allegations  of  the  petition 
that  he  was  neither  Turner  nor  Hagan. 

We  have  referred  to  these  two  latter  mat- 
ters in  order  that  upon  another  trial  the  Jury 
may  be  properly  instructed  as  to  these 
points.  But  upon  the  main  issue  involved 
the  court  was  not  in  error  in  awarding  a 
new  trial. 

Judgment  affirmed. 

On  Rehearing. 

The  motion  for  rehearing  invokes  the  ex- 
ercise of  this  court's  power  to  make  a  final 
disposition  of  a  cause.  It  now  is  asked  that 
this  court  direct  the  Judge  of  the  city  court 
to  dismiss  the  case  as  to  Turner  and  Hagan, 
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and  let  the  verdict  stand  as  against  the  de- 
fendant company,  and  that  the  judgment  be 
reformed  accordingly.  The  motion  for  re- 
hearing Is  based  upon  the  allegation  that  the 
court  overlooked  the  case  of  Irwin  v.  Riley, 
68  Ga.  605.  We  assume  that  the  learned 
counsel  for  plaintiff  In  error  Intended  to  say 
that  the  court,  perhaps,  misconceived  the  de- 
cision In  that  case,  for  it  Is  dted  In  the  orig- 
inal opinion.  In  passing  upon  this  case  we 
dealt  at  some  length  with  the  question  of  the 
Court  of  Appeals'  directory  power,  and  think 
we  made  clear  that  this  court  possesses,  In 
any  proper  case,  the  power  to  give  final  dis- 
position to  a  case.  We  did  not  lose  sight  of 
the  fact  that  it  was  within  the  power  of  the 
court  to  give  the  present  case  the  disposi- 
tion now  sought  by  the  plaintiff  In  error  In 
his  motion  for  rehearing,  and  while  Incident- 
ally to  our  discussion  of  the  subject,  we  quot- 
ed from  the  request  of  the  plaintiff  In  error, 
as  embodied  In  the  brief,  we  did  not  mean  to 
hold  nor  can  It  be  Inferred  that  the  court  did 
hold,  that  In  giving  direction  to  a  cause  the 
exercise  of  its  power  Is  limited  to  the  request 
of  either  or  both  of  the  parties.  The  direc- 
tion to  be  given  should  be  that  which  is  right 
and  proper  In  the  particular  case. 

After  a  careful  consideration  of  the  mo- 
tion for  rehearing  this  court  reiterates  Its 
opinion,  and  holds  that  there  Is  not  only  no 
reason  why  this  court  should  direct  a  final 
disposition  of  the  case,  but  manifest  reasons 
why  It  should  not  overrule  the  discretion  of 
the  trial  judge  In  granting  a  new  trial.  As 
heretofore  pointed  out,  It  appears  that  the 
judge  of  the  city  court  exercised  his  discre- 
tion In  passing  upon  the  motion  for  new  trial. 
The  new  trial  ordered  Is  the  first  grant  of 
a  new  trial.  We  have  not  held,  and  cannot 
hold,  upon  review  of  the  evidence  adduced 
upon  the  trial,  that  a  verdict  Is  demanded 
against  any  of  the  defendants.  We  can  only 
say,  as  we  have  previously  said,  that  the  evi- 
dence might  have  authorized  a  verdict 
against  the  Southern  Railway  Company,  and 
did  not  authorize  a  verdict  against  the  other 
two  defendants.  However,  the  testimony 
was  not  undisputed  even  as  to  the  defend- 
ant that  we  held  might  have  been  liable,  and 
In  this  view  of  the  case  how  could  this  court 
hold,  as  a  matter  of  law,  that  the  trial  judge 
was  satisfied  with  the  verdict,  even  as  to 
the  defendant  the  Southern  Railway  Com- 
pany? We  do  not  think  it  can  be  assumed 
from  the  judge's  order  granting  a  new  trial 
that  he  was  satisfied  with  the  verdict,  either 
In  the  conclusion  reached  or  In  the  amount 
of  the  finding.  The  judgment  of  a  trial  court 
is  to  be  measured  by  its  correctness,  rather 
than  by  the  reasons  assigned  for  its  rendi- 
tion. We  cannot  say  that  the  verdict  ren- 
dered' against  the  Southern  Railway  Com- 
pany was  demanded  by  the  evidence,  and  that 
the  judge  would  have  erred  in  granting  a  new 


trial  If  he  had  possessed  the  power  (which 
this  court  has)  to  eliminate  the  other  two  de> 
fendants  Hagan  and  Turner  from  the  judg- 
ment If  we  could  say  this,  we  would  feel  it 
our  duty  to  direct  that  Hagan  and  Turner  be 
stricken  from  the  judgment,  and  that  judg- 
ment be  entered  up  In  the  dty  court  against 
the  defendant  railway  company  In  accordance 
with  the  finding  of  the  jury  against  It  Ab 
we  cannot  say  that  the  verdict  was  demand- 
ed as  to  any  of  the  defendants  in  this  case^ 
to  direct  a  judgment  which  would  effect  a 
final  disposition  of  the  case  would  be  an  ar- 
bitrary Invasion  and  overruling  of  the  discre- 
tion of  the  trial  judge,  which  would  not  be 
proper  on  the  part  of  this  court,  except  In  a 
case  where  the  trial  judge  had  palpably  abus- 
ed his  discretion  In  granting  a  new  trial,  and 
where  the  finding  reached  was  the  only  law- 
ful conclusion  from  the  evidence. 

As  we  stated  In  the  opinion,  the  judgment 
of  a  trial  court  granting  a  new  trial  will  be 
affirmed.  If  It  is  right  for  any  reason;  and 
we  cannot  concur  In  the  opinion  that  it  la  to 
be  Inferred,  In  a  case  where  the  jury  finds 
contrary  to  the  evidence,  or  contrary  to  the 
charge  of  the  court  (even  though  It  transpires 
that  the  instructions  of  the  court  were  errone- 
ous), that  for  that  reason  the  judge  approves 
the  verdict  upon  a  particular  part  of  the  case 
or  as  to  one  of  the  parties  to  the  cause.  In 
the  opinion  of  this  court,  regardless  of  the 
reasons  which  may  have  most  influenced  the 
trial  judge  In  granting  a  new  trial,  and 
though  this  court  has  the  power  to  finally 
dispose  of  any  cause,  we  do  not  see  (upon  a 
review  of  the  evidence  In  the  record)  that 
this  case  differs  from  any  other  In  which 
there  are  issuable  facts  that  a  jury,  and  not 
this  court,  should  determine;  and  certain- 
ly the  rule  Is  well  settled  that  the  first  grant 
of  a  new  trial,  where  Issues  of  fact  are  In- 
volved, should  not  be  disturbed  by  a  review- 
ing court 

The  motion  for  rehearing  Is  therefore  de- 
nied. 


(6  Ga.  App.  5) 
PUDGE  v.  KELLY.     (No.  1,614.) 
(Court  of  Appeals  of  Georgia.    March  23, 1909.) 

Afpeai.  and  Ebbob  (§  1176*)— Detebmina- 
TioN  AND  Disposition  of  Causs— Revbbsai. 
WITH  Direction. 

''Interest  reipublicn  nt  sit  finis  litium." 
This  case  has  been  to  this  court  three  times. 
There  is  error  in  the  record.  The  judgment  will 
be  reversed,  but  the  issues  will  be  restricted, 
and  direction  given  for  the  summary  disposition 
of  the  question  remaining  in  the  case. 

[EU.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4588;  Dec.  Dig.  {  IITO.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Miller  County; 
C.  C.  Bush,  Judge. 
Action  by  J.  Kelly  against  Judge  Fudge. 


•For  other  cases  Me  same  topic  and  section  NUMBBR  in  Dec.  ft  Am.  Digs.  1907  to  dats,  ft  Reporter  Indexes 
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Judgment  for  plaintiff,  and  Fudge  brings  er- 
ror.   Reyersed.  wltb  directions. 


W.  I.  Geer,  for  plaintiff  in  error. 
Rich,  for  defendant  in  error. 


P.  D. 


POWEUU  J.  Tliis  case  has  been  here 
twice  before.  See  Kelly  ▼.  Fudge,  2  Ga.  App. 
759,  59  S.  B.  19;  Fudge  ▼.  Kelly,  4  Ga.  App. 
630,  62  S.  E.  96.  It  will  be  seen  by  refer- 
ence to  the  previous  decisions  in  the  case 
that  Fudge  and  Kelly  swapped  horses,  and 
that  Kelly  claimed  that  Fudge  committed  a 
fraud  on  him  by  swapping  him  a  horse  which 
was  subject  to  an  execution  under  which  it 
was  subsequently  seized.  From  the  opinion  of 
this  court  reported  in  4  Ga.  App.  631,  62  S.  B. 
96,  it  appears  that  the  case  was  sent  back  be- 
cause it  did  not  affirmatively  appear  from  the 
record  that  the  process  under  which  the  horse 
had  been  seized  was  a  valid  lien  thereon  at  the 
time  of  the  seizure.  In  the  trial  now  under  re- 
view it  appeared  that  Fudge  bought  the  horse 
which  was  swapped  to  Kelly  from  one  Wil- 
liams, who  in  turn  had  bought  it  from  Cowart, 
and  that  it  was  under  a  fi.  fa.  against  Cowart 
that  the  property  was  seized  after  Fudge  had 
traded  it  to  Kelly.  This  execution  would  not 
have  been  an  incumbrance  against  the  proper- 
ty in  the  hands  of  Kelly,  who  was  an  innocent 
purchaser,  unless  there  was  a  record  of  it 
on  the  general  execution  docket  at  the  time 
of  the  trade.  Whether  it  was  so  recorded 
or  not  does  not  appear  from  the  record.  The 
plaintiff,  therefore,  did  not  make  out  his 
case. 

It  appeared  at  the  trial  that  the  original 
fi.  fa.  had  been  lost.  The  proof  on  this  ques- 
tion was  sufficient  to  admit  secondary  evi- 
dence. Indeed,  there  seems  to  be  substan- 
tially no  question  as  to  the  existence  of  the 
fl.  fa.  The  material  question  stands  out: 
Was  it  duly  recorded  on  the  general  execn 
tlon  docket?  If  it  was,  the  verdict  ren- 
dered by  the  Jury  in  favor  of  the  plaintiff 
should  stand;  if  it  was  not,  the  verdict  was 
wrong,  for  the  horse  which  Kelly  received 
in  the  swap  is  still  his,  wherever  it  may  be, 
and  is  free  from  the  incumbrance  of  the  lien. 
Kelly  has  had  two  successive  findings  in  his 
favor.  Therie  should  be  an  end  to  the  liti- 
gation. This  court  has  power  to  give  direc- 
tion necessary  to  the  focusing  of  the  issues 
in  the  case  and  the  ending  of  litigation.  Civ. 
Code  1895.  f  5586;  Finley  v.  So.  Ry.  Co., 
6  Ga.  App. ,  63  S.  E.  312. 

We  reverse  the  judgment,  but  give  direc- 
tion that  if.  within  10  days  after  the  remit- 
titur of  this  court  is  filed  in  the  office  of  the 
clerk  of  the  court  below,  the  plaintiff's  coun- 
sel shall  present  to  the  judge,  and  cause  to  be 
filed  as  part  of  the  record,  a  certified  copy 
from  the  general  execution  docket,  showing 
that  at  the  date  Kelly  purchased  the  horse 
the  fl.  fa.  in  question  had  been  duly  recorded 
thereon,  and  that  It  was  not  dormant,  the 


Judge  of  the  dty  court  of  Miller  county  shall 
thereupon,  without  further  trial  of  the  case, 
enter  Judgment  in  favor  of  the  plaintiff 
against  the  defendant,  in  accordance  with 
the  verdict  of  the  jury  at  the  last  trial ;  but, 
if  the  plaintiff  shall  not  file  this  additional 
record  within  the  time  prescribed,  we  direct 
that  a  Judgment  be  entered  dismissing  the 
plaintiff*s  action.  The  cost  of  bringing  up 
this  writ  of  error  is  taxed  against  the  de- 
fendant in  error. 
Judgment  reversed,  with  direction. 


(6  Ga.  App.  90> 
LBVERETTT  v.  TIFT.    CNo.  1,632.) 
(Court  of  Appeals  of  Georgia.    AprU  15,  1909.) 
L  OoimiinANOB  (H  7,  29*)— Appsal  and  Bb- 

BOB   (§  966*)  —   SUBFBISB  —  DlSCBETION   OW 

Court  —  Review. 

The  court  has  full  power  to  protect  a  party 
from  surprises  brought  about  by  the  production 
of  papers  by  the  opposite  party  under  dream- 
stances  not  reasonably  to  be  expected,  and,  if 
necessary,  may  continue  the  case  or  suspend  the 
trial  in  order  to  give  the  party  so  surprised  an 
opportunity  to  present  his  case  fair&.  How- 
ever, this  right  must  be  exercised  with  sound 
discretion,  and,  unless  it  api)ear8  that  the  con- 
tinuance of  the  case  would  probably  further  tht 
interests  of  lustice,  the  court  may  decline  either 
to  suspend  the  trial  or  to  continue  the  case.  It 
does  not  clearly  appear  that  the  judge  abused 
his  discretion  in  the  present  instance. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  If  17,  97;  Dec.  Dig.  §{  7,  29  ;• 
AppeaJ  and  Error,  Cent  Dig.  S  3837,  Dec.  Dig. 

2.  BviDENOB  (H  870,  872n-.DEBDS  (9  198^)— 
Recobdbd  Deeds  —  Aucient  Doouhbntb  ^ 
fobqebt  —  bxjbden  of  pboof. 

If  a  deed  is  recorded  on  proper  probate,  it 
is  admissible  in  evidence  without  further  proof 
of  its  authenticity,  unless  the  par^  against 
whom  it  is  tendered  files  an  affidavit  of  foigerv. 
If  the  deed  is  more  than  30  years  old,  and  is  oth- 
erwise entitled  to  admission  as  an  ancient  docu- 
ment, it  needs  no  further  prima  facie  proof  of 
its  execution,  whether  it  be  recorded  or  not 
The  party  against  whom  the  deed  is  tendered 
may  attack  toe  deed  for  for^erv  without  filing 
the  usual  affidavit,  even  if  it  is  admissible  in 
evidence  as  an  ancient  document  and  is  recorded 
on  proper  probate;  but  the  burden  of  uroof  is 
upon  him.  Although  a  deed  more  than  30  yean 
old  is  for  any  reason  not  admissible  as  an  an- 
cient document,  yet,  if  it  is  recorded  upon  prop- 
er probate,  the  party  against  whom  it  is  tender- 
ed must  file  the  affidavit  of  forgery,  before  the 
burden  of  proving;  the  authenticitv  of  the  instru- 
ment is  cast  upon  the  party  tenaering  it. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |$  1571,  1614;  Dec.  Die.  {§  370, 
372;*  Deeds,  Cent  Dig.  H  563,  573;  Dec 
Dig.  {  193.*] 

3.  Tbespass  (§  46*)  —  Trespass  to  Land  — 
Pbiha  Facte  Case  —  Defenses. 

In  trespass  cases,  where  the  plaintiff  has 
never  been  in  possession  and  the  action  turns 
solely  upon  his  title,  the  plaintiff  may  make  a 
prima  facie  case  by  showing  that  both  parties 
claim  under  a  common  grantor.  The  defend- 
ant may,  however,  defeat  this  prima  fade  case 
by  showing  paramount  outstanding  title  in  a 
third   person,  or  by  showing  that  the  common 
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irrantor  parted  with  bis  title  bj  a  ooliTejanc* 
superior  to  the  plain  tllfs  title. 

[Ed.  Note.— For  other  cases,  see  Trespass^ 
Gent  Dig.  {  124;   Dec  Dig.  {  46.*] 

4.  TBX8FAS8  (S  46*)—Tbxspabb  to  Bxaltt— 

Defenses. 

In  trespass  cases  of  the  kind  mentioned  In 
the  preceding  headnote»  the  defendant  is  entitled 
to  a  verdict  whenever  he  shows  that  the  plain- 
tiff was  never  in  possession  of  the  property  and 
that  the  true  title  is  in  another.  It  is  not  nec- 
essary for  him  to  show  that  he  himself  has  the 
true  title. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  S  121;  Dec.  Dig.  S  46.*] 

(Syllabus  by  the  Oourt) 

Error  from  City  Court  of  Tifton;  B.  Bve, 
Judge. 

Action  by  B.  F.  Leverett,  as  administrator 
de  bonis  non  of  Elijah  Munkus,  against  H. 
H.  Tift  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

B.  F.  Leverett,  as  administrator  de  bonis 
non  of  Elijah  Munkus,  sued  H.  H.  Tift  in 
trespass  for  cutting  the  timber  upon  lot  of 
land  No.  3  in  the  Second  district  of  originally 
Irwin  (now  Turner)  county.  The  case  turns 
npon  the  title  of  the  plaintiff,  as  the  cutting 
was  admitted,  and  there  was  a  verdict  for 
the  defendant.  The  plaintiff  made  a  prima 
fade  case,  by  showing  plat  and  grant  from 
the  state  of  Georgia  to  Elijah  Munkus,  to- 
gether with  a  certified  copy  of  bis  letters 
of  administration.  This  plat  and  grant  were 
dated  March  25,  1841.  It  was  shown,  also, 
that  the  defendant  had  cut  the  timber  under 
a  chain  of  title  originating  in  a  forged  deed 
purporting  to  have  been  made  by  Munkus  to 
James  A.  Green  on  December  4, 1846,  though, 
so  far  as  the  defendant  himself  Is  concern- 
ed, he  seems  to  have  acted  in  good  faith  and 
innocently;  there  being  no  intimation  that 
he  knew  or  suspected  the  forgery.  At  the 
trial,  however,  the  defendant  introduced  a 
deed  from  Elijah  Munkus  to  A.. Cobb,  dated 
September  2, 1843.  It  was  duly  attested  and 
had  been  recorded  just  a  few  days  before 
the  trial.  It  is  stated  in  the  record  that  this 
deed  was  offered  as  an  ancient  document 
The  defendant  attempted  to  show  a  chain  of 
title  from  A.  Cobb  into  himself,  obtained  by 
him,  however,  since  the  pendency  of  this 
litigation;  but  this  chain  was  defective, 
because  one  of  the  conveyances  purported  to 
have  been  made  by  the  heirs  at  law  of  one 
of  the  grantees  into  whom  the  title  had  been 
traced,  and  there  was  no  sufficient  proof 
that  these  persons  were  in  fact  the  heirs  at 
law  of  that  grantee.  It  seems  that  this  deed 
from  Munkus  to  Cobb  was  found  just  a  few 
days  before  the  trial,  and  prior  to  that  time 
the  defendant  had  claimed  solely  under  the 
chain  of  title  which  originated  in  the  deed 
mentioned  above  as  having  been  proved  at 
the  trial  to  be  a  forgery.  Further  facts 
necessary  to  an  understanding  of  the  points 
decided  will  be  stated  in  the  opinion. 


Haygood  k  Cntts,  for  plaintiff  !n  «rror. 
Tnlwood  &  Murray  and  Hal  Lawson,  for  de- 
fendant in  error. 

POWBIIiL,  J.  (after  stating  the  facts  as 
above).  1.  When  the  defendant  offered  In 
evidence  the  deed  from  Elijah  Munkus  to  A. 
Cobb,  dated  September  2,  1843,  the  plain- 
tiff's counsel  moved  t<x  a  continuance  oq 
the  ground  that  he  was  surprised,  that  he 
was  for  the  first  time  confronted  with  this 
deed,  and  that  the  defendant  had  in  signed 
writings  filed  in  court  admitted  that  he 
claimed  title  originating  in  a  different  man- 
ner. No  statutory  affidavit  of  forgery  was 
filed,  but  the  plaintiff's  counsel  stated  In  his 
place  that  he  b^eved  this  deed  also  to  be  a 
forgery,  and  wanted  further  time  in  which 
to  get  proof  of  this  fact  The  Judge,  after 
Inspecting  the  paper,  and  after  comparing 
the  signature  of  the  official  witness  on  this 
deed  with  the  signature  of  the  same  witness 
on  another  deed  contained  In  the  chain  of 
title  and  admitted  to  be  genuine,  declined 
to  grant  the  continuance;  and  this  action  of 
the  court  is  complained  of  In  the  motioo  for 
a  new  trial. 

It  was  ruled  in  the  case  of  Williams  t« 
Rawlins,  10  Ga.  491,  that  either  party  In  a 
case  involving  title  to  land  is  entitled  to 
Impeach  by  proof,  and  without  making  affi- 
davit of  forgery,  the  genuineness  of  any 
deed  offered  in  evidence,  and  if  the  deed  *'be 
sprung  upon  the  party  by  surprise,  and  he 
is  not  prepared  with  proof  to  assail  It,"  a 
continuance  may  be  granted  upon  suitable 
showing  and  necessary  time  given  to  pro- 
cure testimony.  That  a  continuance  may  be 
granted  to  either  party  by  reason  of  sur- 
prises, brought  about  by  the  production  of 
papers,  the  existence  of  which  the  movant 
for  the  continuance  could  not  reasonably 
have  anticipated,  where  the  transaction 
smacks  of  surreptitlousness  or  unfairness,  or 
there  is  reasonable  ground  to  believe  that 
the  Interests  of  justice  require  the  continu- 
ance in  order  that  the  movant  may  have  full 
and  reas<Miable  opportunity  to  prepare  his 
case,  is  unquestioned.  In  addition  to  the 
case  just  cited,  see  Trustees  v.  Blount,  70 
Ga.  779;  Maynard  v.  Cleveland,  76  Ga.  52; 
Crawford  v.  Hodge,  81  Ga.  728,  8  S.  B.  206. 

Applications  of  this  Idnd,  however,  are 
addressed  to  the  sound  discretion  of  the 
trial  judge;  and  his  action  thereon  will  not 
be  reversed,  unless  there  has  been  an  abuse 
of  discretion.  In  passing  upon  such  a  mo- 
tion the  judge  has  a  right  to  take  into  con- 
sideration all  the  facts  and  circumstances 
of  the  case.  If  the  object  sought  through 
the  continuance  Is  to  attack  a  paper  for 
forgery,  the  movant  should  make  It  appear 
that  there  is  at  least  some  probability  that 
his  attack  will  be  successful.  There  must 
be  something  more  than  a  mere  hope  on  the 
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imrt  of  the  movanf  •  comwri  that  he  will 
be  able  to  discoyer  aome  teadmony  not  ayall* 
able  to  him  at  the  time  of  the  triaL 

We  camiot  aay  that  the  Judge  abnsed  his 
discretion  in  the  present  case.  It  Is  tme 
tliat  counsel  for  the  movant  stated  that  to 
him  the  deed  looked  lilce  a  forgery;  but  the 
Judge  himself  saw  the  deed,  saw  the  indicia 
of  its  gennineness,  and  was  in  better  position 
than  we  are  to  determine  whether  there 
was  any  reasonable 'proq;>ect  that  the  movant 
might  be  snccessfol  in  an  attack  upon  it,  if 
he  were  given  the  additional  time  for  whicA 
he  asked.  The  Judge,  as  it  turned  out,  was 
probably  correct;  for,  although  about  three 
months  elapsed  between  the  date  of  the  trial 
and  the  date  when  the  motion  for  a  new  trial 
was  heard,  and  although  any  new  evidence 
showing  the  deed  to  be  a  forgery  could  have 
been  brought  to  the  attention  of  the  court 
in  one  of  the  grounds  of  the  motion  for  a 
new  trial,  no  such  evidence  was  presented* 
nor  was  its  existence  suggested. 

2.  Objection  was  made  to  the  introduction 
of  the  .deed  from  Munkus  to  Cobb  on  the 
ground  that  it  was  tendered  as  an  ancient 
document,  and  it  was  not  shown  that  pos- 
session had  been  held  consistently  with  this 
paper,  and  therefore  it  was  necessary  for 
the  defendant  who  (^ered  it  to  make  addi- 
tional proof  of  its  genuineness.  We  have 
referred  to  the  fact  that  this  deed  was  prop- 
erly attested  and  recorded.  By  Civ.  Ck)de 
1895,  1  3628^  it  is  provided:  **A  registered 
deed  shall  be  admitted  in  evidence  in  any 
court  in  tills  state  without  further  proof, 
unless  the  maker  of  the  deed,  or  one  of  his 
heirs,  of  the  opposite  party  in  the  cause,  will 
file  an  affidavit  that  the  said  deed  is  a 
forgery,  to  the  best  of  his  knowledge  and 
belief,  when  the  court  shall  arrest  the  cause 
and  require  an  issue  to  be  made  and  tried 
as  to  the  genuineness  of  the  alleged  deed." 
No  affidavit  of  forgery  was  filed.  Therefore 
there  was  no  error  in  admitting  the  deed  in 
evidence. 

If  the  deed  is  recorded  upon  proper  pro- 
bate, and  is  not  admissible  as  an  ancient 
document,  the  filing  of  this  affidavit  casts  the 
burden  of  proof  upon  the  party  offering  the 
deed.  If  no  ^iffidavit  of  forgery  is  filed,  the 
party  against  whom  the  deed  is  ofTered  may 
nevertheless  attadc  it;  but  in  that  event 
he  assumes  the  burden  of  proof.  This  Is 
also  the  rule  where  the  deed,  though  more 
than  80  years  old,  is  for  any  reason  not  ad- 
missible in  evidence,  without  further  proof, 
as  an  ancient  document.  If  the  deed  is  an 
ancient  document,  and  the  preliminary  show- 
ing is  made  which  entitles  it  to  introduction 
in  evidence  as  such,  the  filing  of  an  affidavit 
of  forgery  will  have  no  effect;  for,  though 
the  deed  may  be  attacked  as  a  forgery,  the 
burden  of  proving  the  forgery  is  upon  the  at- 
tacking party,  and  cannot  be  shifted  by  the 
filing  of  an  affidavit.  These  are  the  neces- 
sary deductions  from  the  following  cases: 


Knight  T.  Suddeth,  126  Oa.  281,  66  B.  B.  81; 
McArthur  v.  Morrison,  107  Ga.  T96,  84  S.  B. 
206;  Patterson  v.  Collier,  75  Ga.  419,  58 
Am.  Rep.  472;  Sibley  v.  Haslam,  75  Ga.  488. 
Therefore,  if  the  plaintifT  in  this  case  was 
correct  in  his  proposition  that  the  deed  was 
not  admissible  as  an  ancient  document,  and 
he  desired  to  shift  the  burden  of  proof  to 
the  defendant,  it  was  necessary  for  him  to 
file  an  affidavit  of  forgery,  since  it  was  re- 
corded on  proper  probate,  and  this,  as  well 
as  the  ancient  character  of  the  instrument, 
afforded  prima  fade  evidence  of  its  authen- 
ticity. 

An  attentive  reading  of  the  case  of  Mc- 
Arthur V.  Morrison,  supra,  sometimes  con- 
sidered as  authority  for  the  proposition  that 
an  affidavit  of  forgery  cannot  be  tendered 
to  a  deed  offered  as  an  ancient  document, 
will  show  that  it  is  authority  only  for  the 
proposition  that  this  affidavit  cannot  be  ffied 
in  the  event  it  appears  that  the  deed  is  in 
fact  admissible  as  an  ancient  document  Of 
course  if  a  deed  is  shown  to  be  entitled  to 
admission  as  an  ancient  document  without 
the  filing  of  the  affidavit  of  forgery  would  be 
utterly  useless  and  unavailable  as  a  method 
of  attack,  and  this  much  the  McArthur  Case 
clearly  holds.  On  the  other  hand,  this  case 
is  not  authority  for  the  proposition  that  an 
affidavit  of  forgery  may  not  be  filed  to  a  reg- 
istered deed  more  than  80  years  old,  if  it  is 
not  accompanied  by  those  other  Indicia  of 
genuineness  precedent  to  its  admission  In 
evidence  as  an  ancient  document  In  other 
words,  a  party  tendering  a  recorded  deed 
more  than  SO  years  old  has  two  ways  of  get- 
ting it  into  evidence — as  an  ancient  docu- 
ment or  as  a  registered  deed — and  the  party 
objecting  mnst  close  up  both  these  routes; 
otherwise,  the  deed  goes  in,  and  the  burden 
rests  on  him  who  assails  its  genuineness. 

8.  The  record  also  presents  the  point  that 
since  the  defendant  claimed  the  right  to  cut 
the  timber  under  a  chain  of  title  emanating 
from  a  forged  deed  purporting  to  have  been 
executed  by  the  plaintiffs  intestate,  and  since 
it  was  thereby  shown  that  the  plaintiff  and 
the  defendant  claimed  under  the  same  com- 
mon grantor,  the  defendant  should  not  have 
been  allowed  to  defeat  the  plalntifTs  right 
of  recovery  by  showing  that  the  plaintilTs  in- 
testate had  parted  with  his  title ;  that  where 
the  plaintiff  and  the  defendant  claim  under 
a  common  grantor,  the  defendant  cannot 
defeat  a  recovery  by  showing  paramount  out- 
standing title  without  connecting  himself 
with  it  Until  the  decision  of  the  Supreme 
Court  in  the  case  of  Garbutt  Lumber  Co.  v. 
Wall.  126  Ga.  172,  54  S.  B.  944,  was  render- 
ed,  it  was  doubtful  in  this  state  whether  the 
rule  of  estoppel,  often  applied  in  ejectment 
cases  where  both  parties  daim  under  the 
same  common  grantor,  was  applicable  to 
trespass  cases.  The  decision  in  that  case 
very  clearly  and  satisfactorily  shows  that 
the  rule  is  applicable  to  the  ertent  that  the 
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fact  of  the  defendant's  holding  under  the 
plain tlfTs  grantor  Is  equivalent  to  a  rebutta- 
ble admission  of  the  fact  that  In  this  com- 
mon grantor  the  true  title  once  reposed,  and 
that  this  admission  Is  sufficient  to  make  a 
prima  facie  case  In  behalf  of  the  plaintiff, 
and  to  throw  upon  the  defendant  the  burden 
of  proving  that  the  plaintiff  who  traces  title 
to  this  same  source  by  superior  deed  Is  not 
In  fact  the  true  owner  of  the  land,  or  to 
show  by  some  other  means  that  he  Is  not  en- 
titled to  recover  In  the  action.  It  Is  not  au- 
thority for  the  proposition  that  the  defendant 
may  not  show  that  the  plaintiff  Is  not  the 
owner  of  the  land,  and  therefore  not  entitled 
to  recover,  although  he  and  the  plaintiff 
dalm  under  the  same  grantor,  and  the  plain- 
tiff's apparent  title,  as  emanating  from  the 
common  grantor,  Is  the  superior.  The  admis- 
sion Implied  against  the  defendant  when  It  Is 
shown  that  he  holds  under  a  common  grantor 
with  the  plaintiff  binds  him  to  no  broader 
proposition  than  that  the  true  title  once  re- 
posed in  this  common  grantor.  It  does  not 
bind  him  to  the  proposition  that  the  true 
title  still  remains  In  that  common  grantor  or 
In  his  estate  at  the  time  of  the  bringing  of 
the  suit 

In  the  case  of  Morris  v.  McCamey,  9  6a. 
160,  the  defendant  had  caused  a  fl.  fa.  in  his 
favor  to  be  levied  on  the  land  upon  which  the 
trespass  was  alleged  to  have  been  committed, 
as  the  property  of  T.  McCamey,  and  the 
plaintiff  had  become  the  purchaser  of  the 
property  at  that  sale.  The  plaintiff,  there- 
fore, contended  that  the  action  of  the  de- 
fendant in  causing  the  property  to  be  levied 
upon  as  the  property  of  T.  McCamey  was  an 
admission  on  his  part  that  the  title  was  in  T. 
McCamey,  and  that  this  admission  estopped 
the  defendant  from  insisting  that  there  could 
be  a  paramount  title  in  another  as  against 
the  plaintiff  who  had  bought  at  that  sale. 
The  court  rejected  the  proposition  and  held 
that  since  in  the  proof  it  appeared  that  para- 
mount title  was  in  another,  although  the  de- 
fendant did  not  connect  himself  with  it,  the 
plaintiff  could  not  recover.  That  case  is  very 
analogous  to  the  case  at  bar. 

It  would  be  an  absurd  proposition  to  say, 
if  A.  took  a  defective  title  emanating  out  of 
B.,  that  B.  or  his  administrator  could  part 
with  that  title  and  nevertheless  recover  in 
trespass  from  A.  for  injury  or  damage  done 
to  the  property.  Reduced  to  its  last  analysis, 
the  plaintiff's  proposition  amounts  to  this: 
That  although  Elijah  Munkus  sold  this  land 


nearly  70  years  ago,  and  parted  with  all  his 
title  and  Interest  in  it,  the  plaintiff,  who  has 
recently  taken  out  letters  of  administration 
on  his  estate,  can  nevertheless  sue  and  re- 
cover damages  for  the  trespass  committed 
upon  this  property,  as  to  which  neither 
Munkus  nor  his  estate  has  had  the  slightest 
right  or  title  for  nearly  three-score  yean 
and  ten,  simply  because  the  deed  by  whidi 
Munkus  sold  the  property  was  not  recorded, 
and  the  defendant  bought  under  a  forged 
chain  of  title  purporting  to  have  emanated 
from  the  same  source.  Of  course,  the  true 
owners,  the  subsequent  grantees  from  Oobb, 
could  sue  for  the  trespass,  and  the  defoid- 
ant  would  be  liable  to  them  (unless  he  waa 
able  to  show  that  the  title  which  he  pro- 
duced at  the  trial  connected  with  Cobb's  ti- 
tle), and  yet  Munkus'  administrator  says  he 
must  be  paid,  too,  as  a  penalty  for  the  de- 
fendant's having  bought  a  defective  title  pur- 
porting to  have  originated  in  his  intestat& 
The  law  imposes  no  such  penalty  for  buying 
even  a  forged  title. 

The  position  of  the  defendant  is  entirely 
consistent  with  the  proposition  promulgated 
in  the  case  of  Garbutt  Lumber  Co.  v.  Wall, 
supra.  He  admits  that  the  true  title  onoe 
reposed  in  Munkus.  He  now  says,  to  the 
complete  defeating  of  the  plaintiff's  action* 
that  it  no  longer  reposes  there.  We  do  not 
understand  the  rule  to  be,  even  in  ejectment, 
that  the  defendant  may  not  defeat  a  recoT- 
ery  by  showing  that  the  common  grantor 
parted  with  his  title  by  a  conveyance  superi- 
or to  the  plaintiff's  title,  as  well  as  superior 
to  his  own,  though  he  may  be  forbidden  to 
show  that  the  true  title  never  came  into  the 
common  grantor. 

4.  The  court  fairly  submitted  to  the  Jury 
the  question  as  to  whether  the  deed  from 
Munkus  to  Cobb  was  genuine  or  not,  and 
their  verdict  necessarily  declared  it  to  be 
genuine.  The  plaintiff's  right  of  recovery, 
therefore,  failed  at  this  point,  and  alleged 
erroneous  rulings  made  in  admitting  deeds 
by  which  the  defendant  attempted  to  con- 
nect himself  with  the  title  whidi  Munkus 
conveyed  to  Cobb  were  wholly  immateriaL 
In  trespass,  the  defendant  need  not  show  ti- 
tle in  himself,  where  the  plaintiff  has  never 
been  in  possession  and  his  action  depends 
solely  on  his  title.  The  defendant  succeeds 
whenever  he  shows  that  true  title  was  not 
in  the  plaintiff  at  the  time  of  bringing  suit 
We  see  no  reason  for  granting  a  new  trial- 
Judgment  affirmed* 
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BEATY  T.  SEARS  &  BENNETT. 
<Supreme  Court  of  Georgia.     April  19,  1909.) 

1.  Sales  (fiS  69.  465*>~Acknowledgment  (8 
69*)— Evidence  (§  25*)— Conditional  Salxs 

—Descbiption   of  Pbopebtt. 

Where  a  written  contract  of  conditional 
•ale  described  the  property  sold  as  "one  sorrel 
horse  six  years  old,  and  one  sorrel  horse  seven 
years  old,"  on  the  trial  of  an  action  of  trover 
by  the  seller  to  recover  the  one  referred  to  as 
seven  years  old,  brought  against  one  who  pur- 
chased such  horse  from  the  original  buyer,  held: 

(a)  It  was  not  error  to  overrule  a  demurrer  to 
the  petition,  to  which  was  attached  a  copy  of 
such  written  contract  upon  which  plaintiff  al- 
leged that  he  relied  to  show  title,  nor  to  over- 
rule an  objection  by  the  defendant  to  the  ad- 
mission in  evidence  of  such  written  contract,  on 
the  ground  that  the  property  sued  for  was  not 
sufficiently  described  therein.  Thomas  Furni- 
ture Co.  V.  T.  &  C.  Furniture  Co.,  120  Ga.  879. 
48  S.  E.  333;  Farkas  v.. Duncan,  94  Ga.  27, 
20  S.  E.  267;  Nichols  v.  Hampton.  46  Ga. 
253. 

(b)  Where  such  contract  purported  to  have 
been  executed  at  "Buford,  Ga.,"  but  it  did  not 
appear  from  the  writing  or  attestation  where 
the  attesting  notary  resided  or  received  his 
appointment,  this  court  will  take  judicial  notice 
of  the  fact  that  Buford  Is  an  incorporated  town 
in  this  state  in  Gwinnett  county  (Perry  v.  State, 
113  Ga.  936-938,  39  S.  E.  315),  and  it  will  be 
presumed  that  this  attesting  notary  resided  and 
received  his  appointment  therein,  where  he  had 
the  right  to  attest  such  writings.  Booker  v. 
Bass,  127  Ga.  133,  66  S.  E.  283;  Connolly  v. 
Atlantic  Contracting  Co.,  120  Ga.  213.  47  S.  E. 
675;    Truluck  v.  Peeples,  1  Ga.  3. 

(c)  It  appearing  that  the  contract  was  in 
fact  executed  and  attested  in  Gwinnett  county, 
it  was  entitled  to  record  by  the  clerk  of  the 
superior  court. 

TEd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  §§  69,  465  ;*  Acknowledgment,  Cent.  Dig.  § 
322 ;  Dec.  Dig.  §  59  ;♦  Evidencci  Dec.  Dig.  S  25.*] 

2.  Review  on  Appeal. 

There  was  no  error  in  the  charges  com- 
plained of,  nor  in  the  failure  or  refusals  to 
charge,  nor  other  rolings  of  which  complaint 
is  made,  requiring  a  new  trial.  The  evidence 
supported  the  verdict,  and  the  court  did  not 
abuse  its  discretion  in  overruling  the  motion  for 
a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  Sears  &  Bennett  against  J.  W. 
Beaty.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

D.  K.  Johnston,  for  plaintiff  in  error.  I. 
L.  Cakes,  for  defendants  in  error. 


HOIiDEN,  J.    Judgment  affirmed.    All  the 
Justices  concur. 


(132  Oa.  440) 

A.  J.  DUNN  &  BRO.  t.  MORRIS. 

(Supreme  Court  of  €^rgia.     April  16>  1909.) 

New  Trial  (|  70*)— Grounds. 

In  an  action  brought  by  a  laborer  who  had 
l)een  engaged  in.  digging  a  ditch  for  laying  a 
•ewer,  the  plaintiff  contended  that  he  was  in- 
jured by  reason  of  rhe  fall  of  a  scaffold  erected 


over  the  place  where  he  was  at  work,  and  on 
which  it  was  his  duty  to  throw  dirt  from  the 
bottom  of  the  ditch,  in  order  that  it  might  be 
thrown  to  another  point  by  a  laborer  on  the 
platform ;  that  the  platform,  which  was  con- 
structed under  the  direction  of  the  master  or 
his  alter  ego,  was  negligently  constructed,  nails 
of  insufficient  si2S6  being  used  for  that  purpose; 
and  that  this  was  known  to  the  master,  or 
should  have  been  known  by  the  use  of  ordi- 
nary care,  and  was  not  known  to  the  plaintiff, 
who  did  not  have  equal  opportunity  with  the 
master  for  knowing  it,  and  could  not  discover 
it  by  the  use  of  ordinary  care.  There  was 
no  complaint  of  any  ruling  of  law  made  by 
the  court  during  the  trial ;  and,  the  evi- 
dence being  sufficient  to  support  the  verdict 
found  for  the  plaintiff,  there  was  no  error  in 
overruling  a  motion  for  a  new  trial. 

[Ed.  Note.--For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  142,  143;   Dec  Dig.  {  70.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  Daniel  Morris  against  A.  J. 
Dunn  &  Bro.  Judgment  for  plaintiff,  and  de* 
fendants  bring  error.     Affirmed. 

C.  F.  Dodd  and  Dodd  &  Dodd,  for  plain- 
tiffs in  error.  Jas.  L.  Key,  for  defendant  in 
error. 


LUMPKIN,  J.     Judgment  affirmed.     All 
the  Justices  concur. 


(132  Oa.  408) 
BRUMBY  T.  CITY  OF  MARIETTA  et  al. 
(two  cases). 

(Supreme  Court  of  Georgia.     April  14,  190O.> 

L  Municipal  Cobpobations  (§  918*)— Issm 
OP  Bonds— Validity  of  Election. 

Where  two  elections  were  held  in  the  city 
of  Marietta  for  the  purpose  of  determining 
whether  issues  of  bonds  should  be  authorized, 
and  no  complaint  was  made  of  lack  of  authority 
to  hold  the  elections,  or  want  of  any  of  the  pre- . 
requisites  for  so  doing,  but  it  was  contended 
that  certain  provisions  of  the  charter  of  the 
city  were  violated,  which  prohibited  persons, 
other  than  the  voters  or  managers,  from  being 
allowed  to  be  within  50  feet  of  the  polling  place, 
and  prohibited  electioneering  or  seeking  to  in- 
fluence voters,  or  following  or  accompanying 
them  for  the  purpose  of  influencing  them,  or 
seeing  how  they  should  vote,  or  seeing  that  they  ' 
should  vote  in  any  particular  way,  and  declared 
that  a  violation  of  such  provisions  should  be  a 
misdemeanor,  heldt  that  tiiese  provisions  of  the 
municipal  charter  were  directory  in  their  na- 
ture, and  a  violation  .of  them  by  some  persons 
and  a  failure  to  enforce  them  by  the  election 
managers  did  not  operate  to  invalidate  the  en- 
tire election;  it  not  appearing  that  the  result 
would  have  been  otherwise,  had  there  been  a 
compliance  with  such  provisions. 

[E3d.   Note.— For  other  cases,  see  Municipal 
Corporations,  Dec..  Dig.  |  918.*] 

2.  Municipal  Cobpobations  (§  918*)— Bonds 
— Election- Validity. 

If  there  was  some  irregularity  in  the  man- 
ner of  registering  a  few  voters,  but  it  did  not 
appear  that  such  persons  voted  in  the  election, 
or  that  they  were  in  fact  not  qualified  to  reg- 
ister, or  that  such  irregularity  affected  the  rn- 
suit,  this  furnished  no  cause  for  declaring  the 
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election   void   and   refusing   to  validate   bonds 
authorized  thereby. 

[Ed.   Note.— For  other  cases,  see   Municipal 
Corporations,  Dec.  Dig.  §  918.*] 
8.  Municipal  Bond  Election. 

The    rulings   announced    in    the    preceding 
head  notes  apply  to  and  govern  both  cases. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Cobb  County; 
Geo.  F.  Gober,  Judge. 

Actions  by  the  Solicitor  General  against 
the  City  of  Marietta  and  others  to  validate 
certain  bonds.  T.  M.  Brumby  intervened. 
Judgment  validating  the  bonds,  and  interval- 
er  brings  error.    Affirmed. 

D.  W.  Blair,  for  plaintiff  in  error.  B.  F. 
Simpson,  Sol.  Gen.,  E.  H.  day,  J.  Z.  Foster, 
and  Geo.  F.  Gober,  for  defendants  In  error. 

ATKINSON,  J.  On  August  18.  1905,  an  act 
of  the  Legislature  was  approved  to  authorize 
the  mayor  and  council  of  Marietta  to  order 
and  have  held  an  election  to  determine 
whether  or  not  bonds  should  be  Issued  for  the 
purpose  of  establishing  and  maintaining  a  sys- 
tem of  sewerage.  Acts  1905,  p.  983.  On  Au- 
gust 20,  1906,  a  separate  act  was  approved, 
authorizing  an  election  to  be  held  to  deter- 
mine whether  bonds  should  be  issued  for  the 
establishing  and  maintaining  of  a  system  of 
waterworks.  Acts  1906,  p.  846.  In  pursu- 
ance of  these  acts  both  elections  were  held 
on  November  16,  1908,  being  conducted  by 
separate  managers  and  with  separate  boxes, 
though  in  the  same  room.  The  vote  was  can- 
vassed and  declared  by  ordinance  to  have 
been  carried  in  each  case  In  favor  of  the  Is- 
suance of  bonds  by  two-thirds  of  the  qualified 
voters  of  the  city.  Notice  was  given  to  the 
Solicitor  General,  and  he  instituted  proceed- 
ings in  each  case  to  validate  the  bonds  under 
the  act  of  1897  (Acts  1897,  p.  82;  Van  Epps' 
Supp.  Code,  §§  6074-6081).  The  city  an- 
swered, admitting  the  allegations  of  the  petl- 
^  tion  filed,  and  alleging  tliat  the  necessary 
steps  had  been  taken  to  make  the  Issue  of 
bonds  legal  in  each  case.  T.  M.  Brumby 
Intervened,  and  objected  to  the  validation  of 
each  proposed  issue  of  bonds.  On  the  hear^ 
Ing  evidence  was  introduced,  and  the  pre-, 
siding  judge  entered  a  judgment  of  validation 
in  each  case.  The  intervener  excepted.  The 
two  cases  were  argued  together  In  this 
court,  as  they  Involved  the  same  questions. 

There  is  no  doubt  that,  in  order  for  a  mu- 
nicipal corporation  to  be  authorized  to  Issue 
bonds,  there  must  be  a  compliance  with  the 
essential  provisions  of  the  law.  .Without 
this  there  is  no  legal  authorization.  But 
Jhere  Is  a  distinction  between  the  mandatory 
provisions  of  the  law,  without  a  compliance 
with  which  no  legal  election  can  be  held,  and 
directory  provisions  in  regard  to  the  man- 
ner of  conducting  an  election  which  Is  legally 
held,  or  in  regard  to  the  conduct  of  persons 
thereat    If  an  election  is  held  without  au- 


thority of  law,  or  if  prerequisites  to  the  val- 
id holding  thereof  are  not  complied  with,  it 
1&  void,  and  can  confer  no  authority;  but 
If  there  is  lawful  authority  for  the  election, 
and  the  prerequisites  to  its  being  held  have 
been  complied  with,  and  it  is  held  at  the 
proper  time  and  place  by  persons  qualified  to 
hold  It,  mere  Irregularities  in  the  manner  in 
which  it  is  conducted  will  not  render  the 
election  void,  or  defeat  it,  if  it  is  not  shown 
that  by  that  noncompliance  the  result  is  dif- 
ferent from  what  it  would  iiave  been  had 
there  been  proper  compliance  with  the  law. 
Pol.  Code  1895,  §  112 ;  Coleman  v.  Board  of 
EducaUon,  131  Ga.  643,  63  S.  E.  41. 

Section  378  of  the  Political  Code  provides 
that  such  an  election  *'shall  be  held  by  the 
same  persons,  and  In  the  same  manner,  under 
the  same  rules  and.  regulations  that  elections 
for  officers  of  said  county,  municipality,  or 
divisions  are  held."  The  act  of  August  15, 
1904  (Acts  1904,  p.  519),  establishing  a  new 
charter  for  the  city  of  Marietta,  provided 
that  no  persons,  except  voters  approaching 
the  polls  for  the  purpose  of  voting,  election 
managers  and  clerks,  and  county  or  munici- 
pal officers  called  In  to  preserve  order,  or  per- 
sons passing  along  the  highway  on  business, 
should  be  permitted  to  be  within  50  feet  of 
any  polling  place.  It  was  also  declared  to  be 
unlawful  for  any  person  to  electioneer  or  in 
any  way  influence  or  try  to  Influence  any 
voter,  or  to  speak  to  him  on  the  subject  of 
voting,  within  50  feet  of  the  voting  place, 
except  that  managers  in  discharge  of  their 
duty  might  speak  to  a  voter,  provided  they 
did  not  electioneer  or  seek  to  influence  him; 
and  it  was  made  unlawful  for  any  person  to 
lead  or  carry  a  voter  to  the  polls,  or  to  ac- 
company or  follow  him,  either  to  Influence 
his  vote,  or  to  see  how  he  voted,  or  to  see 
that  he  voted  in  any  particular  way;  and 
it  was  declared  that  any  person  who  should 
In  any  manner  violate  any  of  these  provisions 
should  be  guilty  of  a  misdemeanor,  and  upon 
conviction  should  be  punished  as  prescribed 
in  section  1039  of  the  Penal  Code  of  1895. 
Evidence  was  introduced  to  show  that  these 
provisions  of  the  charter  of  Marietta  were 
disregarded  and  violated  by  partisans  on  both 
sides  of  the  contest;  that  the  election  was 
held  in  the  council  chamber,  which  was  locat- 
ed in  the  courthouse,  and  that  persons  who 
favored  one  bond  issue  or  the  other,  or  who 
were  opposed  to  both,  acted  In  disregard  of 
the  statute  referred  to.  Some  evidence  was 
also  introduced  tending  to  show  that  on  some 
occasions,  while  the  clerk  of  council,  who 
was  the  regular  registrar,  was  absent,  some 
voters  came  to  the  office  and  were  allowed  by 
the  city  marshal  to  register.  Only  one  name 
was  mentioned  as  probably  having  thus  reg- 
istered; but  there  was  some  evidence  indi- 
cating that  a  few  additional  persons  had 
done  the  same  thing,  and  also  that  on  one 
occasion  the  marshal  had  gone  to  the  store 
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of  a  resident  and  permitted  him  to  register 
there.  It  was  not  shown  whether  the  per- 
son last  mentioned  favored  the  bond  Issues 
or  not/  or  whether  he  voted  In  the  election. 
It  appeared  that  the  other  person  named  fa- 
vored one  of  the  Issues  and  opposed  the  oth- 
«;  but  It  did  not  appear  that  he  voted, 
though  it  was  stated  that  he  was  present  at 
the  courthouse,  taking  an  interest  in  how 
others  voted.  If  there  were  others  whose 
registration  was  irregular,  it  did  not  ap- 
pear that  th^  voted,  or  that  they  were  di8> 
qualified  from  registering. 

The  intervener  did  not  allege  the  absence 
of  any  of  the  prerequisites  for  the  holding  of 
the  elections,  but  contended  only  that  mat- 
ters of  the  character  above  indicated  ren- 
dered the  elections  void.    Applying  the  rule 
which  has  been  above  stated,  this  contention 
cannot  be  sustained.     If  it  were  conceded 
that  persons  desirous  of  having  the  issues  of 
bonds  authorized  or  opposing  such  issues  act- 
ed in  violation  of  the  provisions  of  the  char^ 
ter  of  the  dty  of  Marietta,  and  made  them- 
selves subject  to  prosecution  for  a  misde- 
meanor, that   alone  would  not  render  the 
election  void.    The  act  provides  punishment 
for  disobedience  of  its  provisions,  but  does 
not  provide  that  the  entire  election  shall  be 
nullified  thereby;   nor  would  this  follow,  at 
least  unless  it  were  shown  that  the  result 
would  have  beep  otherwise  save  for  such  con- 
duct   If  it  were  held  that  a  violation  of  the 
charter  provisions  by  any  person  would  of 
itself    invalidate   the   entire   election,    this 
would  put  it  in  the  power  of  any  person  who 
was  opposed  to  the  issuing  of  bonds  to  defeat 
the  will  of  the  qualified  voters  lawfully  el- 
pressed   by  himself  merely  disobeying  the 
law.    ESven  a  failure  on  the  part  of  the  man- 
agers to  protest  against  such  conduct,  or  to 
call  upon  proper  authorities  to  suppress  it, 
would  not  suffice  to  overturn  the  entire  elec- 
tion, and  defeat  the  will  of  the  qualified 
voters,  where  It  did  not  appear  that  the  re- 
sult would  have  been  otherwise,  had  the  di- 
rections  of  the   statute   been  properly  ob- 
served.   See  €k>le  v.  McGlendon,  109  Ga.  183, 
34  S.  B.  384;  Chamlee  v.  Davis,  115  Ga.  26^, 
41  S.  EL  601 ;   Jossey  v.  Speer,  107  Ga.  828, 
83  S.  B.  718.     The  matters  of  which  com- 
plaint was  made  were  violations  of  directory 
provisions  of  the  charter,  but  were  not  so 
mandatory  or  essential  as  ipso  facto  to  ren- 
der the  election  a  nullity;    and  it  is  not 
shown  that  any  harm  was  done,  or  that  the 
result  would  have  been  different,  had  the  di- 
rections contained  in  the  charter  been  ob- 
served. 

It  was  contended  in  the  argument  before 
this  court  that  inasmuch  as  section  878  of  the 
Political  Code  provided  that  elections  must 
be  held  "under  the  same  rules  and  regula- 
tions" as  were  provided  by  law  for  the  hold- 
ing of  elections  for  officers  of  the  municipal- 
ity, and  section  879  only  authorized  the  val-  I 


Ida  Hon  of  bonds  when  the  provisions  of  sec- 
tion 378  had  been  complied  with,  this  would 
require  strict  observance  of  the  provisions  of 
the  charter  of  the  city  of  Marietta  regarding 
elections,  hereinbefore  recited,  before  the 
court  would  be  authorized  to  validate  the 
bonda  We  think  the  reasoning  already  stat- 
ed is  a  sufficient  reply  to  this  contention. 
The  statute  contemplates  that  an  election  for 
the  issuance  of  bonds  should  be  valid  if  held 
in  such  manner  as  that  it  would  be  valid  if 
it  were  being  held  for  municipal  officers. 
Whatever  be  the  law  requiring  strict  con- 
formity with  mandatory  rules  governing  elec- 
tions for  the  issuance  of  bonds,  there  is  no 
reason  why  a  bond  election  should  be  invalid 
on  account  of  a  disregard  of  merely  directory 
provisions  of  election  laws,  where  such  would 
not  render  an  election  for  municipal  officers 
invalid.  The  ruling  here  made  does  not  con- 
flict with  the  ruling  with  regard  to  "strict 
construction,"  as  made  in  Bowen  v.  Greens- 
boro, 79  Ga.  709,  4  S.  B.  159,  Mayor  of  Ath- 
ens V.  Hemerick,  89  Ga.  674, 16  S.  B.  72,  City 
of  Dawson  v.  Waterworks  Co.,  106  Ga.  732, 
32  S.  B.  907,  Davis  v.  Dougherty  County,  116 
Ga.  491,  42  S.  B.  764,  City  of  Thomasville  v. 
Thomasville  Light  Co.,  122  Ga.  401,  50  S.  B. 
169,  and  other  similar  cases,  which  did  not 
involve  a  failure  to  observe  merely  directory 
provisions  of  the  law. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 

(132  Ga.  871) 
GROOVER  V.  ASH. 
(Supreme  Court  of  Georgia.     April  14,  1909.) 
BXECUTOBS  AND  Administbatobs  (§§  33,  498*) 

— DlSCHABGU  OF  SUBVIVINO  ADMINISTBATOB 
— OBJECTI0N&— LTABIUTT  TO  BSTATE  OP  D«- 

CBA8ED  Adhinistbatob— Venue. 

Where  the  surviving  administrator  of  an 
estate  makes  to  the  ordinarv  final  returns,  which 
the  latter  approves,  and  in  such  returns  full 
commissions  are  charged  and  allowed  for  all 
services  rendered  such  estate  by  the  surviving 
administrator  and  his  deceased  coadministrator, 
and  makes  application  for  his  discharge  as  such 
administrator,  the  representative  of  the  estate 
of  the  deceased  coadministrator  has  no  right  to 
maintain  a  caveat  to  such  application  and  pre- 
vent such  discharge  because  the  surviving  ad- 
ministrator has  not  paid  to  the  estate  of  the 
deceased  coadministrator  the  proper  amount  of 
such  commissions  for  services  rendered  by  the 
latter. 

(a)  The  liability  of  such  surviving  administra- 
tor to  the  estate  of  the  deceased  administrator 
for  such  of  the  commissions  as  may  be  due  such 
estate  for  services  rendered  by  the  deceased  ad- 
ministrator is  a  personal  liability. 

(b)  Where  the  proceedings  on  such  application 
and  caveat  were  pending  on  appeal  in  the  su- 
perior court  of  the  county  wherein  the  surviving 
administrator  did  not  reside,  an  application  by 
the  representative  of  the  deceased  coadministra- 
tor to  enjoin  such  pending  proceedings,  and  to 
recover  from  the  former  the  amount  of  commis- 
sions due  for  such  services  rendered  by  the  la^ 
ter,  was  properly  dismissed  on  demurrer. 

[Ed.   Note.— For  other  cases,   see   Executor* 
and  Administrators.  Dec.  Dig.  |§  33,  498. •] 
(Syllabus  by  the  Court) 
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Error  from  Superior  Court,  Bulloch  Coun- 
ty;   B.  T.  Rawlings,  Judge. 

Action  by  S.  C.  Groover,  administrator, 
against  J.  A.  Ash,  administrator.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Brannen  &  Booth,  for  plaintiff  in  error. 
Travis  &  Travis,  for  defendant  in  error. 

HOLDEN,  J.  The  plaintiff  in  error  la  the 
present  representative  of  the  estate  of  J.  L. 
Oliff,  deceased,  and  as  such  seeks,  in  an 
equitable  petition  in  Bulloch  superior  court, 
to  collect  from  the  defendant,  a  resident  of 
Effingham  county,  certain  commissions  al- 
leged to  be  due  the  plaintiff's  intestate  for 
services  rendered  the  estate  of  TV.  M.  Foy, 
on  which  his  intestate  and  the  defendant 
were  coadministrators.  After  the  death  of 
the  plaintiff's  intestate,  the  defendant,  as 
surviving  administrator,  made  final  returns 
on  the  estate  of  which  these  two  were  Joint 
administrators,  which  returns  were  allowed 
by  the  ordinary.  In  these  returns  the  de- 
fendant credited  himself  with  commissions 
amounting  to  several  thousand  dollars,  and 
credited  the  plaintiff's  intestate  with  only 
a  small  amount,  and  then  he  filed  his  appli- 
cation for  discharge  as  administrator.  To 
this  application  a  caveat  was  filed  by  the 
representative  of  the  deceased  administra- 
tor, alleging  that  the  bulk  of  the  services 
rendered  the  estate  was  rendered  by  the 
plaintiff's  intestate,  and  that  he  was  entitled 
to  two-thirds  of  the  commissions  charg- 
ed by  the  defendant  in  the  final  returns, 
which  caveat  proceedings  are  now  pending 
on  appeal  in  the  superior  court  of  Bulloch 
county.  The  present  petition  set  up  the 
grounds  stated  in  the  caveat,  and  sought  to 
enjoin  the  proceedings  thereunder  until  the 
defendant  made  a  final  settlement  with  the 
petitioner  for  the  amount  due  his  intestate, 
and  prayed  that  he  be  awarded  a  judgment 
for  two-thirds  of  the  commissions  shown 
and  allowed  in  the  said  final  return.  To  the 
order  of  the  court  sustaining  a  demurrer 
and  dismissing  the  petition,  the  plaintiff  filed 
exceptions, 

It  will  be  seen  from  the  foregoing  state- 
ments that  the  plaintiff,  who  is  seeking  to 
enjoin  the  proceedings  wherein  the  defend- 
ant made  application  to  be  discharged  as 
administrator,  and  to  which  the  plaintiff 
filed  a  caveat  on  the  ground  that  the  de- 
fendant owed  the  plaintiff's  intestate  two- 
thirds  of  the  amount  of  commissions  charg- 
ed by  the  defendant  in  his  final  return,  is 
endeavoring  to  obtain  a  Judgment  therefor 
in  the  injunction  proceeding.  The  plaintiff 
made  no  application  to  the  ordinary  to 
award  to  the  estate  of  the  deceased  admin- 
istrator compensation  out  of  the  estate  for 
services  rendered,  as  was  the  case  in  Owen 
v.  Walker,  26  Ga.  347.  The  plaintiff  makes 
no  complaint  that  the  proper  amount  of 
compensation   has  not   been    awarded   for 


services  rendered  by  both  administrators. 
The  meaning  of  his  allegations  is  that  full 
and  proper  compensation  has  been  awarded 
for  all  services  rendered  by  both  adminis- 
trators, and  his  only  complaint  is  that  th& 
amount  of  $4,088.14  claimed  by  the  defend- 
ant for  himself  and  the  amount  of  $191.75 
allowed  to  the  estate  of  plaintiff's  intestate 
by  the  defendant  In  his  final  returns,  as  their 
respective  shares  of  the  commissions,  are 
out  of  proportion  to  the  amount  of  services 
respectively  rendered  by  them,  and  that,  as 
the  plaintiff's  intestate  performed  two-thirds 
of  the  services  rendered  the  estate  by  the 
administrators,  the  plaintiff  should  recover 
two- thirds  of  the  total  commissions  allowed, 
iQ  view  of  Civ.  Code  1895,  $  3486.  wherein 
it  Is  provided  that,  "if  there  are  more  ad- 
ministrators than  one,  the  division  of  th& 
commissions  allowed  them,  among  them- 
selves, shall  be  according  to  the  services 
rendered  by  each."  It  does  not  appear  that 
the  plaintiff,  or  hia  intestate,  were  parties 
to  any  proceeding  to  award  any  specified 
amoimt  of  commissions  to  plaintiff's  intes- 
tate and  a  specified  amount  to  the  defend- 
ant It  does  not  appear  that  the  plaintiff 
is  barred  from  suing  the  defendant  and  set- 
ting up  a  claim  against  him  for  a  part  of 
the  amount  awarded  the  defendant  for  serv- 
ices rendered  by  him.  The  fact  that  the 
return  made  by  the  defendant  charges  a  cer- 
tain amount  as  due  the  plaintiff's  intestate 
for  services  rendered  by  such  intestate  and 
a  certain  amount  to  the  defendant  does  not 
serve  to  bar  the  plaintiff  from  suing  the  de- 
fendant to  recover  from  him  such  part  of 
the  amount  awarded  to  the  defendant  as 
may  be  a  just  proportion  due  the  plaintiff's 
intestate  according  to  the  amount  of  serv- 
ices rendered  by  him. 

It  appears  from  the  allegations  of  the 
plaintiff's  petition,  and  from  the  final  re- 
turns made  by  the  defendant  attached  there- 
to, that  the  estate  has  been  fully  administer- 
ed. The  commissions  due  for  all  services 
rendered  the  estate  by  both  administrators 
liave  been  charged  in  the  returns,  and  the- 
accounts  between  the  administrators  and  the- 
distributees  of  the  estate  in  this  final  return 
are  balanced.  The  division  of  the  commis- 
sions between  the  two  representatives  of  the* 
estate  is  a  matter  of  no  further  concern,  ci- 
ther to  the  creditors  or  to  the  heirs.  After- 
commissions  have  been  allowed  by  the  ordi- 
nary in  the  final  return  of  the  surviving  ad- 
ministrator for  all  services  rendered  by  himr 
and  his  deceased  coadministrator,  the  court 
of  ordinary  Is  not  the  proper  forum  for  the 
surviving  administrator  and  the  representa- 
tive of  the  deceased  coadministrator  to  set- 
tle their  disputes  over  a  proper  division  of 
the  commissions  allowed.  The  commissions 
allowed  have  been  detached  or  separated 
from  the  corpus  of  the  estate,  and  cease  to 
be  assets  of  the  estate,  so  far  as  concerns  the 
parties  entitled  to  such  commissions.  The 
estate  has  no  more  concern  or  interest  in 
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what  divisioij  is  made  of  such  coiumissions 
between  the  two  representatives  than  has  a 
debtor,  who  pays  to  one  member,  or  the  sur- 
viving member,  of  a  partnership,  a  debt 
which  he  owes  the  partnership,  in  a  dispute 
between  the  partners  as  to  how  such  amount 
should  be  divided  between  the  partners. 
Where  the  proper  amount  of  commissions  for 
services  rendered  by  all  the  representatives 
of  an  estate  has  been  charged  in  the  final 
returns  by  the  surviving  administrator,  and 
allowed  by  the  ordinary,  such  amount  is  not 
thereafter  held  In  trust  for  the  estate.  The 
parties  at  interest  should  settle  the  matter 
Justly  among  themselves,  and  if  they  cannot, 
and  litigation  is  necessary,  the  court  of  ordi- 
nary is  not  the  proper  forum  in  which  to 
litigate. 

Under  the  allegations  of  the  petition,  where 
such  surviving  administrator  and  the  rep- 
resentative of  his  deceased  coadministrator 
cannot  settle  among  themselves  the  amount 
which  each  should  receive,  the  latter  has  the 
right  to  sue  the  former  for  the  amount  that 
should  be  paid  to  him  out  of  the  commissions 
allowed.  In  Wlckersham's  Appeal,  64  Pa. 
67,  it  was  held :  "One  of  two  executors  filed 
an  account  in  which  were  charged  full  com- 
missions. He  was  cited  in  the  orphans'  court 
to  pay  the  other  executor  his  proportion. 
Held,  that  the  orphans*  court  had  no  Juris- 
diction.'* And  on  pages  68,  69,  it  was  said 
in  the  opinion :  "The  money  claimed  was  not 
in  the  orphans'  court,  but  in  the  hands  of  one 
over  whom  the  orphans*  court  had  no  Juris- 
diction as  to  the  matter  in  controversy.  It 
Is  not  the  money  of  the  estate  the  appellee 
holds.  His  coexecutor  is  not  a  distributee  of 
the  estate  on  account  of  commissions  earned. 
His  compensation  does  not  stand  on  the  same 
footing  as  a  creditor's.  If  it  did,  it  would  be 
subject  to  abatement,  like  other  debts,  in  case 
the  estate  were  insolvent.  This  is  never  the 
case,  as  we  all  know.  I  will  not  say  that 
the  orphans*  court  might  not  apportion  the 
commissions  allowed  between  coexecutors 
and  administrators;  but  if  it  be  not  done, 
and  one  receives  all,  the  remedy  of  the  other 
Is  in  the  common-law  courts  on  the  implied 
assumpsit  raised  by  the  possession  of  the 
money.  It  would  be  a  novelty  to  witness  a 
contest  between  the  executors  in  the  ori)hans' 
court  in  regard  to  mutual  claims  against  each 
other,  for  money  Jointly  earned  and  received, 
after  the  whole  estate  has  been  settled  and 
the  money  all  distributed  to  those  entitled  as 
distributees.  That  would  be  legal,  although 
novel,  if  we  were  to  sustain  the  principles  of 
this  appeal.  Of  course,  if  this  were  the  law, 
then  one  executor  would  be  obliged  to  file  an 
account  In  the  orphans'  court,  not  with  the 
estate,  but  with  his  coexecutor,  and  It  would 
have  to  go  through  every  process  that  ex- 
ecutors' accounts  are  liable  to."  In  Re  Car- 
ter's Estate,  132  Gal.  113,  114,  64  Pac.  12.3, 
124,  the  following  language  was  used :  "The 
appellant's  first  claim  is  to  the  effect  that  he 
had  a  contract  with  his  coexecutor  and  the 


devisees,  whereby  he  was  to  receive  all  the- 
commissions  allowed  to  the  executors.  There 
is  some  evidence  on  both  sides  of  this  claim ; 
but  the  court  holds  the  matter  to  be  one  of  no 
importance.  What  particular  contracts  may 
have  been  entered  into  between  these  par- 
ties as  to  the  apportionment  of  the  executors' 
commissions  is  a  matter  which  should  be 
heard  in  another  forum.  The  hearing  of  a 
dnal  account  by  the  probate  department  of 
the  court  is  not  the  place  to  settle  disputes  of 
this  character.  These  parties  are  not  enti- 
tled to  litigate  a  question  of  that  kind  up- 
on the  hearing  of  the  settlement  of  a  final 
account.  The  existence  of  that  character  of 
a  contract,  or  its  validity  after  being  made, 
are  matters  of  no  interest  to  the  estate,  and 
must  be  heard  and  determined  at  some  other 
time  and  in  some  other  proceeding."  In  this 
connection,  see,  also,  Huff  v.  Thrash,  75  Va. 
546,  649,  550;  Bellamy  v.  Hawkins,  16  Fla. 
733 ;   Mount  v.  Slack,  39  N.  J.  Eq.  230. 

Under  the  allegations  of  the  plaintiff's  peti- 
tion it  appears  that  the  estate  has  been  fully 
administered  and  the  full  amount  of  commis- 
sions has  been  awarded  in  the  final  returns 
of  the  surviving  administrator  for  all  serv- 
ices rendered  by  both  representatives  of  the 
estate,  and  the  plaintiff  has  no  right  to  pre- 
vent the  discharge  of  the  surviving  adminis- 
trator, which  should  be  granted  in  order  to 
finally  close  up  the  administration  of  the  es- 
tate. Where  there  are  two  administrators, 
and  they  have  the  estate  In  hand  in  cash, 
and  the  commissions  for  services  rendered 
by  both  are  charged  and  audited  in  the  fin.al 
return,  and  allowed  by  the  ordinary,  the  com- 
missions due  both  are  paid  by  the  estate; 
and  the  fact  that  one  of  the  Joint  administra- 
tors has  in  hand  the  money  which  pays  the 
commissions  due  both  only  creates  an  in- 
dividual liability  on  his  part  to  his  coad- 
ministrator for  the  latter's  part  of  the  com- 
missions. The  Qurviving  administrator  had 
the  entire  estate  in  his  hands,  and  had  the 
right  in  his  final  returns  to  charge  up  the 
full  amount  of  commissions  due  him  and  his 
deceased  coadministrator.  When  he  did  this 
the  amount  retained  and  charged  as  the  full 
and  proper  amount  of  commissions  due  him 
and  his  deceased  coadministrator  ceased  to 
be  assets  of  the  estate;  and  the  surviving 
administrator  was  liable  as  an  individual, 
and  not  as  an  administrator,  to  the  estate  of 
plaintiiTs  intestate  for  the  latter's  share  of 
the  commissions.  For  this  reason,  the  sure- 
ties on  the  bond  of  the  surviving  adminis- 
trator would  not  be  liable  for  the  commis- 
sions due  the  estate  of  the  deceased  adminis- 
trator by  the  surviving  administrator. 

The  plaintifTs  remedy  to  obtain  a  share  of 
the  commissions  properly  belonging  to  the  de- 
ceased administrator  Is  to  bring  suit  against 
the  surviving  administrator  in  his  individual 
capacity.  It  follows,  from  what  has  been  said, 
that  the  plaintiff  has  no  right  to  enjoin  the 
trial  of  the  case  wherein  the  surviving  ad- 
ministrator is  seeking  a  discharge,  because 
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no  sufficient  reason  is  offered  why  such  dis- 
charge should  be  blocked.  The  only  grounds 
claimed  why  the  superior  court  of  Bulloch 
county  should  take  Jurisdiction  being  based 
on  the  plaintiff's  alleged  right  to  enjoin  the 
caveat  proceeding  pending  in  that  court  on 
appeal  from  the  court  of  ordinary,  and  as 
no  such  right  exists,  the  superior  court  of  that 
county  has  no  Jurisdiction  of  a  suit  to  re- 
cover the  commissions  alleged  to  be  due  the 
plaintiff's  intestate  by  the  defendant  In  er- 
ror, who  resides  in  Effingham  county;  and 
the  court  committed  no  error  in  dismissing 
the  plaintiff's  petition  on  the  demurrer  filed. 
Judgment  affirmed.  All  the  Justices  cou- 
car. 


(132  Go.  412) 

WINN  et  al.  v.  WRIGHT  et  al. 

(Supreme  Court  of  Georgia.     April  14,  1909.) 

Refusal  of  Injunction. 

Under  the  pleadings  and  evidence  In  this 
case  there  was  no  abuse  of  discretion  in  refus- 
ing the  injunction  to  the  extent  to  which  It  was 
recused  by  the  presiding  judge. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Greene  Coun- 
ty;  H.  G.  Lewis.  Judge. 

Action  by  Thomas  E.  Winn,  administrator, 
and  others  against  John  W.  Wright  and  oth- 
ers. Judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

Park  &  Park,  for  plaintiffs  in  error.  Jas. 
Davison  and  Samuel  H.  Sibley,  for  defend- 
ants in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(132  Ga.  '42S) 

SCANDRBTT  v.  EVANS. 

(Supreme  €k>urt  of  Georgia.     April  15,  1909.) 

New  Trial  (J  70*)— <5round8— Sufficiency 

OF  Evidence. 

There  was  sufSclent  evidence  to  authorize 
the  verdict,  and  therefore  the  court  did  not  err 
in  overruling  the  motion  for  a  new  trial  based 
solely  on  the  general  grounds. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  »  142;    Dec.  Dig.  $  70.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  between  R.  A.  Scandrett  and  A.  J. 
Evans.  Prom  the  judgment,  Scandrett  brings 
error.    Affirmed. 

Hall  &  Hall  and  Olin  J.  Wimberly,  for 
plaintiff  in  error.  Lane  &  Park,  for  defend- 
ant in  error. 


FISH,  C.  J.    Judgment  affirmed.    All  the 
Justices  concur. 


0S2  Ga.  4551 
CITY  or  VALDOSTA  v.  SOUTHERN  PAV- 
ING &  coNSTRucrnoN  co. 

(Supreme  Ck>urt  of  Georgia.     April  17,  1909.) 

DiREcnNo  Verdict. 

Under  the  pleadings  and  evidence  there 
was  no  error  in  any  of  the  rulings  on  demurrers 
or  admission  of  evidence  made  during  the  prog> 
ress  of  the  trial,  or  in  directing  a  verdict  for 
the  plaintiff. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Ck)urt,  Lowndes  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  the  Southern  Paving  &  Construc- 
tion CJompany  against  the  C5ity  of  Valdosta, 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

W.  E.  Thomas  and  Woodward  &  Smith,  for 
plaintiff  in  error.  Denmark,  Ashley  &  Smith, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  con(*ur. 

(Itt  Ga.  457j 
GILIilS  et  al.  v.  SNOW  et  al. 
(Supreme  Court  of  Cteorgia.     April  17,  1909.) 

1.  Quo  Warranto  (J  62*)  —  Refusal  —  Re- 
view. 

A  party  to  an  application  for  the  writ  of 
quo  warranto,  or  an  information  in  the  nature 
of  a  writ  of  quo  warranto,  desiring  to  except  to 
the  decision  of  the  judge  of  the  superior  court 
thereon,  shall,  if  the  Supreme  Court  be  in  ses- 
sion, within  10  days  after  such  decision  carry 
the  same  to  the  Supreme  Court  by  bill  of  ex* 
ceptions.  Civ.  Code  1895,  $  4881;  Hardin  r. 
Swann,  66  Ga.  244. 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to, Cent.  Dig.  {  73;   Dec  Dig.  S  62.*] 

2.  Certification  of  Bill  of  Exceptions. 

Accordingly,  where  the  decision  of  the  judge 
of  the  superior  court  refusing  to  grant  an  order 
for  leave  to  file  an  information  in  the  nature 
of  a  quo  warranto  was  rendered  on  October  30, 
1908.  and  the  bill  of  exceptions  was  certified  on 
November  16,  1908,  the  Supreme  Court  being 
continuously  in  session  in  the  meantime,  the 
writ  of  error  must  be  dismissed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Montgomery 
County;   J.  H.  Martin,  Judge. 

Application  by  E.  L.  Glllis  and  others  for 
a  writ  of  quo  warranto  to  W.  B.  Snow  and 
others.  From  a  judgment  denying  the  writ, 
petitioners  bring  error.    Dismissed. 

Hal  B.  Wimberly,  for  plaintiffs  In  error. 
Underwood  &  Talmadge,  for  defendants  in 
error. 

FISH,  O.  J.  Dismissed.  All  the  Justices 
concur. 


(132  Ga.  459) 

BRANTLET?  et  al.  v.  McARTHUR. 

(Supreme  CJourt  of  Georgia.     April  17,  1909.) 

Exceptions;   Bill  of  (§   58*)  —  Sebvicb  — 
Proof. 

The  only  proof  of  service  of  a  bill  of  excep- 
tions, when  it  was  filed  and  transmitted  to  this 
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court,  was  an  entry  stating  that  a  copy  had  been 
served  upon  one  of  the  attorneys  of  record  for 
the  defendant  in  error,  signed  by  a  member  of 
the  bar  who  did  not  appear  to  be  an  attorney 
of  record  in  the  case.  When  the  case  was  called 
for  argument,  a  motion  was  made  to  dismiss  the 
writ  of  error  for  want  of  proper  service  of  the 
bill  of  exceptions.  Thereapon  the  attorney  who 
had  made  the  entry  on  the  bill  of  exceptions 
made  an  affidavit  stating  that  he  had  served  a 
copy  of  it  upon  one  of  the  attorneys  for  the  de- 
fendant  in  error  on  a  day  named,  which  was 
within  10  days  from  the  date  of  the  judge's  cer- 
tificate; and  a  motion  was  made  on  behalf  of 
the  plaintiffs  in  error  to  be  allowed  to  attach 
such  affidavit  to  the  bill  of  exceptions  as  proof 
of  service.  Held,  that  the  latter  motion  must 
be  denied,  and  the  writ  of  error  dismissed. 
Plummer  v.  Moore,  63  Ga.  626;  Akerman  v. 
Neel,  70  Ga.  728;  Cloud  v.  State,  50  G  a.  369; 
Crow  V.  State,  111  Ga.  645,  30  S.  E.  8o8; 
Goodwin  v.  Kennedy,  90  Ga.  123,  24  S.  E.  975. 
[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  {  105;   Dec.  Dig.  8  5a»] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dekalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  between  L.  G.  Brantley  and  othen 
and  John  McArthur.  From  the  judgment, 
Brantley  and  others  bring  error.    Dismissed. 

IL  W.  Wilner,  for  plaintiffs  in  error. 
Gleaton  &  Gleaton,  for  defendant  in  error. 

LUMPKIN.  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(132  Ga.  444) 

CURTIS  et  al.  ▼.  TOWN  OF  MANSFIELD 

et  aL 
(Supreme  Court  of  Georgia.     April  16,  1909.) 

Appeal  and  Erbob  (§  511*) r-DisMissAL— Bill 
OP  Exceptions— Time  op  Tendeb. 

Where  a  bill  of  exceptions  to  a  judgment 
refusing  an  interlocutory  injunction  recites  that 
it  was  presented  within  30  days  from  the  date 
of  the  rendition  of  such  judgment,  and  the  cer- 
tificate of  the  judge  is  dated  more  than  20  days 
from  such  date,  and  it  does  not  appear  from  ei- 
ther the  record  or  the  bill  of  exceptions  that 
the  latter  was  tendered  within  20  days  from  the 
date  of  such  judgment,  this  court  is  without 
jurisdiction  to  entertain  the  writ  of  error. 
Crawford  v.  Goodwin,  128  Ga.  134,  57  S.  B. 
240;  Sweat  v.  Georgia  Naval  Stores  Co.,  129 
Ga.  571,  59  S.  B.  273, 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  $  511.*] 

(Syllabus  by  the  Court.)   . 

Error  from  Superior  Court,  Newton  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  W.  A.  Curtis  and  others  against 
the  Town  of  Mansfield  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Writ  of  error  dismissed. 

Doyle  Campbell  and  Middlebrook,  Rogers 
&  Knox,  for  plaintiffs  in  error.  R.  W.  Mllner» 
for  defendants  in  error. 


HOT.DEN.  J.    Writ  of  error  dismissed.    All 
the  Justices  concur. 


cm  Oa.  441) 
CURTIS  et  al.  ▼.  TOWN  OF  MANSFIBLD 

et  al. 
(Supreme  CTourt  of  Georgia.     April  10,  1909.) 

JTTDOHENT  (8  489*)— COLLATEBAL  ATTACK. 

A  judgment  confirming  and  validating  an 
issue  of  bonds  by  a  municipality  cannot  be  at- 
tacked collaterally  for  want  of  jurisdiction  in 
the  court  to  render  the  judgment,  unless  the 
want  of  jurisdiction  appears  on  the  face  of 
the  record. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  8  489.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Newton  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  W.  A.  Curtis  and  others  against 
the  Town  of  Mansfield  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring 
error.    Afilrmed. 

Doyle  Campbell  and  Middlebrook,  Rogers 
&  Heath,  for  plaintiffs  in  error.  R.  W.  MU- 
ner,  for  defendants  In  error. 

HOLDBN,  J.  The  plaintiffs  filed  their  ap- 
plication against  the  defendants  for  an  in- 
junction, which  was  refused,  and  to  this  or- 
der the  plaintiffs  filed  their  bill  of  excep- 
tions, In  which  It  Is  recited  that  an  injunc^ 
tlon  was  prayed  against  "the  town  of  Mans- 
field from  paying  out,  and  the  Mansfield 
Lumber  &  Construction  Company  from  re- 
ceiYing,  the  proceeds  of  the  sale  of  $6,000 
of  bonds  of  said  town,  upon  the  grounds 
that  the  issue  of  said  bonds  was  Illegal  and 
void,  and  that  the  Judgment  of  the  court 
validating  the  same  was  yold,  for  the  rea- 
son that  the  court  which  validated  said 
bonds  had  no  jurisdiction  of  the  subject- 
matter.  There  were  other  grounds  than 
these  set  out  In  plaintiffs'  petition,  but  they 
were  abandoned  on  the  hearing  of  the  case 
by  plaintiffs*  counsel,  as  stated  In  the  order 
of  the  court  refusing  the  Injunction."  The 
following  also  appears  In  the  bill  of  excep- 
tions: **To  this  Judgment  of  the  court  plain- 
tiffs In  error  excepted,  and  now  except  and 
assign  the  same  as  error,  upon  the  ground 
that  said  judgment  was  contrary  to  law, 
inasmuch  as  the  court  which  validated  said 
bonds  was  without  jurisdiction  of  the  sub- 
ject-matter and  said  judgment  was  void, 
and  the  election  for  issuing  said  bonds,  as 
well  as  the  Issuing  of  the  same,  was  ultra 
vires  and  void,  and  In  violation  of  the  Con- 
stitution of  Georgia  (section  5909  of  the  Civil 
Code  of  Georgia  of  1895);  and  for  these 
reasons  the  court  committed  error  In  not 
granting  the  injunction  as  prayed  for."  It 
is  stated,  in  the  judgment  of  the  court  re- 
fusing the  Injunction,  "that  every  question 
made  by  the  pleadings  in  the  case  had  been 
corered  and  passed  upon  by  former  judg- 
ments of  this  court  In  cases  between  the 
same  parties,  to  wit,  by  a  judgment  ren- 
dered August  8,  1908.  and  by  a  judgment  of 
September   3.   1908;    plaintiffs*   counsel   not 
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DOW  insisting  upon  these  same  questions  in 
this  case,  and  having  abandoned  ail  ques- 
tions except  the  sole  question  of  the  juris- 
diction of  the  court,  the  superior  court  of 
Newton  county,  to  render  a  Judgment  yali- 
dating  the  $6,000  of  bonds  mentioned  In 
plaintiffs*  petition.  Plaintiffs'  counsel  con- 
tended that  said  judgment  of  validation  was 
void  for  want  of  jurisdiction  of  the  subject- 
matter  by  said  court,  in  that  and  because 
there  was  no  recommendation  by  the  corpo- 
rate authorities  of  Mansfield  for  a  special 
act  to  hold  this  election,  and  no  special  law 
was  passed  by  the  Legislature  authorizing 
the  holding  of  an  election  to  issue  these 
bonds  as  provided  In  section  5909.  Plain- 
tiffs' counsel  conceded  that  the  proceedings 
for  the  validation  of  the  bonds,  with  respect 
to  all  matters  of  notice,  service  of  notice, 
and  other  requisites  to  a  proper  judgment  of 
validation,  were  regular,  and  that  an  elec- 
tion was  had,  but  insisted  that  the  election 
was  illegal  for  want  of  a  law  authorizing 
the  election,  and  for  that  reason  alone  the 
court  was  without  jurisdiction  of  the  sub- 
ject-matter in  validating  said  bonds." 

One  of  the  defenses  set  up  by  the  defend- 
ants was  as  follows:  "Defendant  has  com- 
plied with  every  requirement  of  that  act 
[validation  act  of  1897  (Laws  1897.  p.  82)], 
and  the  bonds  are  legal  and  binding  and 
cannot  be  attacked  by  the  plaintiffs,  having 
been  duly  validated  as  alleged  by  plaintiffs." 
It  appears  from  the  record  that  an  election 
was  held  and  declared  to  have  resulted  in 
favor  of  the  issuance  of  the  bonds,  and  that 
thereafter  the  bonds  were  confirmed  and 
validated  by  the  judgment  of  the  court  in 
proceedings  which  were  admitted  to  have 
been  regular  in  every  respect  and  to  have 
conformed  to  all  the  requirements  of  the 
validation  act  of  1897.  It  has  been  held 
that  the  judgment  of  a  superior  court  vali- 
dating an  issue  of  bonds  by  a  municipality 
is  conclusive,  as  to  the  city,  its  citizens,  and 
every  one  else,  "that  the  city  has  the  legal 
right  to  incur  a  debt  of  the  amount  and  for 
the  purposes  indicated  in  the  notice  of  the 
bond  election,  that  the  assent  of  the  quali- 
fied voters  has  been  obtained  for  issuance  of 
bonds  in  the  manner  required  by  law,  and 
upon  all  other  questions  which  the  Constitu- 
tion and  laws  require  to  be  determined  be- 
fore authority  is  conferred  upon  a  munici- 
pality to  incur  a  debt."  Baker  v.  Oarters- 
ville,  127  Ga.  221,  56  S.  B.  249.  The  court 
rendering  the  judgment  complained  of  In 
this  case  is  the  court  which,  under  the  gen- 
eral validation  act  of  1897,  has  authority  to 
validate  any  proper  issuance  of  mimicipal 
bonds  by  the  town  of  Mansfield.  If  a  rec- 
ommendation by  the  municipal  authorities 
and  a  special  act  of  the  Legislature  were 
necessary  before  an  election  for  bonds  could 
be  legally  had,  whether  or  not  such  a  recom- 
mendation was  made  and  such  act  passed 


were  matters  to  be  determined  by  the  court, 
in  the  exercise  of  its  jurisdiction  under  the 
general  act  above  referred  to,  upon  the  hear- 
ing of  the  validation  proceedings,  before 
rendering  a  judgment  on  the  question  as  to 
whether  or  not  the  bonds  should  be  validat- 
ed. In  the  present  case  the  plaintiffs  are 
seeking.  In  a  collateral  attack,  to  have  that 
judgment  declared  void  for  lack  of  jurisdic- 
tion of  the  court  rendering  It  over  the  sub- 
ject-matter. The  pleadings  in  the  valida- 
tion proceeding  nowhere  appear  in  the  rec- 
ord, and  therefore  it  cannot  be  said  that  the 
judgment  of  validation,  or  the  record  upon 
which  it  was  founded,  shows  on  its  face  that 
there  was  any  want  of  jurisdiction  in  the 
court  to  render  that  judgment.  This  court 
has  no  jurisdiction  to  have  the  pleadings  in 
that  case  sent  up  for  examination,  as  they 
do  not  constitute  any  part  of  the  record  in 
the  present  case.  In  making  the  present 
collateral  attack  on  the  judgment  of  valida- 
tion, it  is  essential  to  Its  maintenance  that 
the  plaintiffs  afiirmatlvely  show,  either  from 
the  judgment  Itself  or  the  record  upon 
which  it  was  founded,  that  the  court  lacked 
jurisdiction  to  render  It  In  the  absence  of 
such  aflrmatlve  showing  on  the  part  of  the 
plaintiffs,  it  will  be  presumed  that  the  court 
had  jurisdiction  to  render  the  judgment  In 
the  case  of  Medlin  v.  Downing  Co.,  128  Ga. 
115,  57  S.  B.  232,  It  was  held:  "The  court 
of  ordinary  is  a  court  of  general  jurisdic- 
tion; and,  unless  the  want  of  jurisdiction 
appears  op  the  face  of  the  record,  its  judg- 
ments cannot  be  collaterally  attacked." 
Also  see  Jones  v.  Smith,  120  Ga.  642,  644, 
48  S.  B.  134,  135,  where  it  is  said:  "Where 
the  record  is  silent,  the  presumption  is  that 
all  necessary  jurisdictional  facts  appeared, 
and  no  collateral  attack  can  be  made  upon 
the  judgment"  Also  see  Dunagan  v.  Stadler, 
101  Ga.  474,  479,  29  S.  E.  440.  Even  if  an 
act  of  the  Legislature  authorizing  the  elec- 
tion was  essential  to  its  validity,  and  the 
court  had  no  jurisdiction  to  validate  the 
l)onds  when  no  such  act  existed,  the  judg- 
ment of  the  court  validating  the  bonds  can- 
not be  attacked  collaterally,  when  it  does 
not  appear  on  the  face  of  the  judgment,  or 
the  record  of  the  proceedings  for  validation, 
that  the  court  was  without  jurisdiction  to 
render  the  judgment 

Judgment  afilrmed*    All  the  Justices  con- 
cur. 

(132  Ga.  435) 
SWIFT  FERTILIZER  WORKS  v.  PEACXX5K. 
(Supreme  Court  of  Georgia.    April  16,  1909.) 

1.   SAIiKS   (§   359*)— ACTIOW  FOB  Pbicb. 

The  evidence  demanded  a  verdict  for  the 
plaintiflf  for  the  full  amount  for  which  suit  was 
brought,  and  the  court  erred  in  refusing  to  grant 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dea 
Dig.  §  359.*] 
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2.  Demubbeb  to  Plea. 

The  pleA  of  the  defendant  was  DOt  subject 
to  the  demurrer  filed  thereto. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Dodge  Coun- 
ty; J.  H.  Martin,  Judge. 

Action  by  the  Swift  Fertilizer  Works 
against  L.  N.  Peacock.  Judgment  for  plain- 
tiff for  a  part  of  its  claim,  and  It  brings  er- 
ror.   Reversed. 

J.  P.  Highsmlth  and  Tye,  Peeples,  Bryan 
&  Jordan,  for  plaintiff  in  error.  D.  M.  Rob- 
erts &  Sons,  for  defendant  in  error. 

HOLDEN,  J.  The  plaintiff  brought  suit 
against  the  defendant  on  notes  given  for  the 
purchase  money  of  guano,  bought  from  the 
plaintiff  at  $21.25  per  ton,  alleging  that  the 
defendant  owed  it  the  full  amounts  appear- 
ing on  the  face  of  the  notes,  less  a  credit  of 
$255  for  12  tons  of  guano  at  the  contract 
price,  which  the  plaintiff  failed  to  accept  and 
receive  upon  its  arrival.  The  defendant  in 
his  plea  admitted  the  giving  of  the  notes; 
but  he  contended  that  he  should  have  credit 
thereon  for  $425,  the  contract  price  for  20 
tons  at  $21.25  per  ton,  instead  of  $255,  the 
contract  price  of  12  tons,  which  latter  amount 
was  credited  on  the  notes ;  that  these  20  tons 
were  shipped  to  one  Walker  and  received  by 
him  too  late  for  use,  of  which  fact  he.  noti- 
fied the  plaintiff,  and  that  he  could  not  ac^ 
cept  the  goods,  and  requested  it  to  return 
"his  notes  for  correction";  and  that  •*plaln- 
tiff,  after  receiving  defendant's  notice,  took 
charge  of  the  goods  and  actually  sold  them 
out"  Upon  the  trial  the  jury  allowed  a 
credit  on  the  notes  for  the  contract  price  of 
20  tons,  and  found  for  the  plaintiff  the  bal- 
ance sued  for.  A  motion  for  a  new  trial 
was  overruled,  and  the  plaintiff  excepted. 

1.  It  appears  from  the  testimony  that  the 
defendant  bought  from  the  plaintiff  40  tons 
of  guano  at  $21.25  per  ton,  and  gave  his  notes 
therefor.  He  ordered  20  tons  to  be  shipped 
to  one  Walker.  There  is  no  evidence  that 
the  defendant  did  not  deliver  the  guano  to 
the  carrier  in  time  for  it,  in  the  ordinary 
course  of  transportation,  to  have  reached 
Walker  In  ample  time  for  use  on  the  crops 
for  the  year  for  which  it  was  intended.  The 
notes  were  dated  May  2,  1904.  It  appears 
from  letters  from  the  defendant  to  the  plain- 
tiff that  he  mailed  the  notes  to  the  plaintiff 
on  May  14,  1904.  The  shipment  which,  ac- 
cording to  a  statement  of  Walker,  was  made 
March  26,  1904,  did  not  arrive  until  May  9, 
1904,  and  Walker  wrote  to  the  defendant  he 
could  not  use  the  guano.  The  defendant  sent 
the  plaintiff  a  copy  of  this  letter,  and  wrote 
as  follows:  "Eastman,  Ga.,  May  14,  1904. 
Swift  Fertilizer  Works,  Atlanta,  Ga.— 
Gentlemen:  Enclosed  find  letter  received 
from  J.  h.  Walker  in  regard  to  car  of  fer- 
tilizer I  ordered  from  you  some  months  ago. 


I  mailed  you  three  notes  this  morning,  and 
since  mailing  same  I  received  Mr.  Walker's 
letter.  I  expect  you  to  make  claim  against 
road  for  same,  as  it  got  to  Mr.  Walker  too 
late  for  any  use.  Hoping  that  you  will  rec- 
tify this  matter  at  once,  I  am  very  truly 
yours,  L.  M.  Peacock."  Walker  used  six 
tons  of  the  guano  on  his  crops,  and  sold  two 
tons.  The  plaintiff  took  possession  of  the 
remaining  12  tons.  The  plaintiff  having 
credited  the  defendant  with  the  purchase 
price  of  12  tons,  and  he  contending  for  'a 
credit  of  the  price  of  20  tons,  it  will  be  ob- 
served that  the  difference  between  the 
amount  claimed  by  the  plaintiff  and  that 
admitted  by  the  defendant  to  be  due  consists 
of  the  purchase  price  of  8  tons,  the  amount 
which  Walker  used  or  sold.  Walker  was  the 
person  to  whom  the  defendant  ordered  the 
20  tons  shipped,  and  to  whom  it  was  shipped 
and  delivered.  Walker  took  possession  and 
disposed  of  8  tons  of  the  guano,  and  after 
this  the  plaintiff  took  possession  of  the  re- 
maining 12  tons  and  gave  the  defendant  cred- 
it for  the  contract  price  thereof.  As  Walker, 
the  person  to  whom  the  defendant  ordered 
the  goods  shipped  and  delivered,  and  to 
whom  they  were  shipped  and  delivered,  put 
it  out  of  the  power  of  the  plaintiff  to  get  the 
8  tons,  the  defendant  cannot  complain  that 
the  plaintiff  does  not  give  him  credit  for  the 
purchase  price  thereof.  When  Walker  dis- 
posed of  the  8  tons  and  put  it  out  of  the 
power  of  the  plaintiff  to  get  possession  of  the 
same,  it  was  the  same  thing  as  if  the  de- 
fendant had  done  this ;  and  when  the  defend- 
ant, through  the  consignee,  disposed  of  the 
8  tons,  and  the  plaintiff  took  possession  of  the 
remaining  12  tons,  the  proper  and  only  legal 
adjustment  of  the  matter  between  the  par- 
ties is  that  the  defendant  should  only  have 
credit  for  the  purchase  price  of  the  12  tons 
returned,  and  is  liable  to  pay  for  the  remain- 
ing 8  tons.  The  complaint  of  the  defendant 
in  his  letter  to  the  plaintiff  was  that  the 
guano  reached  Walker  ''too  late  for  any  use." 
It  appears,  however,  it  did  not  reach  Walker 
too  late  for  the  use  of  8  tons.  The  defend- 
ant through  the  consignee  to  whom  he  di- 
rected the  goods  shipped,  received  and  used 
the  8  tons  of  guano;  and,  If  he  Is  indebted 
therefor  to  any  one,  we  see  no  reason  why  he 
is  not  thus  indebted  to  the  defendant,  in- 
stead of  the  plaintiff.  The  plaintiff  did  not 
consent  for  Walker  to  use  any  of  the  guano 
after  receiving  the  letter  herein  copied.  Aft- 
er this  letter  was  received,  Walker  stated  in 
writing  to  the  plaintiff  that  he  had  disposed 
of  8  tons,  and  notified  the  plaintiff  where  the 
remaining  12  tons  were  stored.  The  plaintiff 
found  only  12  tons,  which  It  took.  The  oth- 
er 8  tons  it  could  not  take,  because  Walker* 
the  person  to  whom  it  was  delivered  by  direc- 
tion of  the  defendant  had  disposed  of  that 
amount,  and  the  plaintiff  should  not  be  held 
responsible  therefor.  The  court  committed 
error  in  refusing  to  grant  a  new  trial. 
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2.  The  plea  filed  by  the  defendant  was  not 
subject  to  the  demurrer  filed  thereto,  and  the 
court  committed  no  error  in  overruling  such 
demurrer. 

Judgment  reversed.  AH  the  Justices  con- 
cur. 


(132  Ga.  508) 

KENNEDY  v.  HAGANS  et  al. 
(Supreme  Court  of  Georgia.     April  19,  1900.) 

1.  Appeal  and  Ebrob  (§  302*)  —  Review  — 
Grounds  op  Motion  pob  New  Tbiai*. 

A  ground  of  a  motion  for  new  trial,  which 
selects  several  fragments  of  sentences  from 
different  parts  of  the  charge  of  the  court,  which 
are  incomplete  and  unintelligible  as  set  out  in 
such  ground,  is  not  sufficiently  definite  to  pre- 
sent any  question  for  determination  by  this 
court.  Holland  v.  Williams,  126  Ga.  617,  55 
S.  B.  1023. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1748;   Dec.  Dig.  §  302.*] 

2.  SuFPiciENCY  op  Evidence. 

The  evidence  which  was  introduced  with- 
out objection  was  sufficient  to  authorize  the 
verdict. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bulloch  Coun- 
ty; B.  T.  RawUngs,  Judge. 

Action  between  D.  L.  Kennedy  and  J.  S. 
Hegans  and  others.  From  the  Judgment, 
Kennedy  brings  error.    Affirmed. 

Brannen  &  Booth  and  H.  B.  Strange,  for 
plaintiff  In  error.  J.  J.  E.  Anderson  and  R. 
Lee  Moore,  for  defendants  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(132  Ga.  387) 
HOLLOWAY  V.  MACON  GASLIGHT  & 
WATER  CO. 

(Supreme  Court  of  Georgia.     April  14,  1009.) 

Waters  and  Wateb  Coubsbs  (5  206*)— Wa- 

TKB   Companies— Liability   fob    Loss   bt 

Fibs. 

A  waterworks  company,  operating  under  a 
franchise  which  gives  to  it  the  rignt  to  use 
the  streets,  etc.,  of  a  city  for  the  purpose  of 
laying  its  mains,  etc,  and  carrying  on  its 
business,  and  which  enters  into  a  contract  with 
the  municipality  to  supply  it,  in  its  corporate 
capacity,  with  a  sufficient  supply  of  water  from 
the  city  hydrants  to  extinguish  fires,  and  to 
iumish  private  consumers,  at  fixed  tolls,  with 
water  for  domestic  and  manufacturing  purposes, 
is  under  no  public  duty  to  a  resident  of  the 
city  to  furnish  the  municipality  with  water 
to  protect  his  property  from  loss  by  fire,  and 
consequently  cannot  be  held  liable  to  him,  in 
an  action  of  tort,  for  fire  loss  sustained  by  him 
by  reason  of  its  failure  to  supply  the  city  with 
water  with  which  to  extinguish  the  fire  which 
consumed  his  property. 

Dffid.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  301 ;  Dec.  Dig.  { 
200.*] 

(Syllabus  by  the  Court.) 


Case  certified  from  Court  of  Appeals. 

Action  by  J.  D.  HoUoway  against  the  Ma- 
con Gaslight  &  Water  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error  to 
the  Court  of  Appeals,  which  certified  the 
case  to  the  Supreme  Court  Judgment  ren- 
dered. 

The  question  In  this  case  was  certified 
to  this  court  by  order  of  the  Court  of  Ap- 
peals, which  Is  as  follows: 

"J.  D.  Holloway  v.  Macon  Gaslight  ^ 
Water  CJompany. 

"In  the  foregoing  case,  pending  In  the 
Court  of  Appeals,  said  court  desires  the  In- 
struction and  decision  of  the  Supreme  Court 
as  to  the  following  question  of  law  neces- 
sary to  the  proper  determination  thereof, 
to  wit:  Does  a  petition  set  out  a  good 
cause  of  action  which  alleges:  That  the  de- 
fendant Is  the  Macon  Gaslight  &  Water 
Company,  which  Is  a  public  service  corpo- 
ration engaged  in  furnishing  water  to  the 
city  of  Macon  and  to  the  Inhabitants  of  that 
city  for  toll,  and  which  has  a  monopoly  of 
such  business  in  said  city.  That  the  city 
Itself  and  the  Inhabitants  thereof  are  now 
and  for  the  past  four  years  have  been  ut- 
terly and  entirely  dependent  on  the  defend- 
ant for  water  supply.  That  on  November 
26,  18^1,  the  defendant  entered  Into  a  con- 
tract with  the  city  of  Macon  respecting  the 
furnishing  of  water  to  said  city  for  a  pe- 
riod of  20  years,  which  has  not  expired. 
(A  copy  of  said  contract,  omitting  certain 
Immaterial  parts.  Is  hereto  attached  as  a 
part  hereof  and  marked  ^Exhibit  A.')  That 
by  the  terms  of  said  contract  the  defendant 
agreed  to  furnish  water  to  said  city  for  Its 
benefit  and  for  the  benefit  of  Its  Inhabitants 
for  fire  protection  and  for  other  purposes.  It 
having  therein  been  agreed  by  the  de- 
fendant as  follows:  'The  party  of  the  seo 
ond  part  [the  defendant  herein  mentioned] 
agrees  to  supply  the  party  of  the  first  part 
[the  mayor  and  council  of  the  city  of  Ma- 
con] with  water  In  sufficient  quantities  and 
at  all  times  for  fire  protection.'  That  the 
city  of  Macon  has  continuously  paid  the  de- 
fendant, from  revenues  derived  from  the  tax- 
ation of  its  citizens,  for  the  services  so  con- 
tracted to  be  performed  by  the  defendant 
That  on  November  19,  1907,  petitioner  was  a 
citizen  and  taxpayer  of  the  city  of  Macon* 
and  owned  and  possessed  a  certain  describ- 
ed house  and  contents,  all  of  the  value  of 
$2,100,  in  said  city,  located  In  the  area  which 
defendant  undertook  to  supply  with  water 
under  said  contract,  and  on  said  date  a 
neighboring  dwelling  house  caught  fire  from 
causes  unknown,  but  through  no  fault  of 
petitioner.  That  said  fire  spread  and  was 
communicated  to  petitioner's  house  and  the 
contents  thereof,  so  that  they  were  burned 


•For  other  eases  see  same  topio  and  section  NUMBER  in  Doe.  A  Am.  Digs.  1907  to  date,  A  Reportar  Indexen 
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and  destroyed,  to  his  loss  In  the  sum  of 
|2,100,  despite  petitioner's  best  efforts  to 
prevent  the  spread  of  said  Are.  That  be- 
fore the  fire  was  communicated  to  petition- 
er's house  the  fire  alarm  had  been  given, 
and  the  city  fire  department  had  responded 
and  reached  the  scene  of  the  fire.  After 
they  reached  the  scene  of  the  fire  they  con- 
nected the  hose  with  the  water  plug  of  the 
defendant,  with  the  view  of  extinguishing 
the  fire  and  preventing  damage  to  petition- 
er's property,  which  could  easily  have  been 
accomplished  If  the  defendant  had  maintain- 
ed at  that  time  In  Its  supply  pipes  the  pres- 
sure it  had  agreed  at  all  times  to  maintain. 
That  at  said  time  there  was  no  appreciable 
pressure  of  water  In  defendant's  pipes,  and 
not  sufficient  supply  of  water  to  enable  the 
fire  department  to  employ  a  steamer  to  ex- 
tinguish or  confine  the  fire.  That  despite 
the  presence,  willingness,  and  efficiency  of 
the  fire  department,  the  house  and  contents 
burned.  The  defendant  knew  that  neither 
the  petitioner  nor  the  fire  department  had 
any  other  supply  of  water  than  that  the  de- 
fendant had  agreed  to  furnish.  That  the 
petitioner  was  without  fault  In  the  matter. 
That  during  all  the  times  mentioned  the  de- 
fendant was  enjoying  valuable  franchises 
in  its  corporate  existence  and  business,  nota- 
bly the  occupancy  of  the  public  streets  with 
Its  water  mains,  on  condition  that  It  should 
perform  the  services  undertaken  under  the 
contract.  That  the  said  contract  was  en- 
tered into  by  the  defendant  with  the  city 
of  Macon  by  virtue  of  an  act  of  the  General 
Assembly  approved  September  2&,  1891, 
amending  the  charter  of  the  city  of  Macon, 
and  said  contract  was  designed  for  the 
service  and  protection  of  the  taxpayers  of 
the  city  of  Macon,  as  well  as  of  the  city  It- 
self. That  by  reason  of  said  act  of  the 
General  Assembly  and  of  said  contract  de- 
fendant was-  obliged  to  perform  a  public 
duty  and  an  express  statutory  duty  toward 
the  'Inhabitants,  property  owners,  and  tax- 
payers of  Macon,  and  this  duty  the  defend- 
ant did  not  perform,  as  averred  above,  to 
the  special  hurt,  Injury,  and  damage  of  pe- 
titioner. That  defendant's  negligence  and 
breach  of  duty  to  petitioner  consisted  in  Its 
failure  to  have  In  any  of  the  pings  near  pe- 
titioner's said  property  an  adequate  supply 
or  pressure  of  water  for  fire  protection,  and 
in  falling  to  have  the  supply  and  pressure 
caned  for  by  said  contract.  That  there 'was 
not  at  said  plugs,  and  in  the  mains  leading 
to  said  plugs,  sufficient  water  to  canse  a 
flow  at  the  plugs,  and  defendant  did  not 
have  at  its  plant  a  sufficient  head  of  steam 
to  give  a  flow  of  water.  It  Is  therefore  or- 
dered that  a  copy  hereof,  together  with  a 
transcript  of  the  record,  be  certified  to  the 
Supreme  Court.** 

HXchlUt  A,  being  the  contract  between  the 
city  of  Macon  and  the  Macon  Gaslight  & 
Water  Company,  Is  as  follows: 


"State  of  Georgia,  County  of  Bibb. 

**This  Indenture,  made  and  entered  Into 
this  25th  day  of  November,  A.  D.  1891,  by 
and. between  the  mayor  and  council  of  the 
city  of  Macon,  Ga.,  party  of  the  first  part,  and 
Macon  Gaslight  &  Water  Company,  a  cor- 
poration duly  incorporated  under  the  laws 
of  the  state  of  Georgia,  party  of  the  second 
part,  wltnesseth:  That  for  and  In  consider- 
ation of  the  agreements  and  stipulations 
hereinafter  set  forth,  and  for  certain  sums 
of  money  to  be  paid  as  hereinafter  provided, 
and  by  the  authority  conferred  upon  the 
said  city  of  Macon  by  an  act  of  the  General 
Assembly  which  became  a  law  on  the  29th 
day  of  November,  1891,  the  following  mu- 
tual agreements  are  entered  Into: 

"Section  1.  The  party  of  the  second  part 
agrees  to  furnish  the  party  of  the  first  part 
with  water  In  sufficient  quantities  and  at  all 
times  for  fire  protection,  sprinkling  streets, 
fiushing  sewers,  and  the  various  other  pur- 
poses in  the  city  offices,  police  barracks, 
market,  and  engine  houses,  and  to  supply  the 
citizens  of  Macon  for  domestic  and  manu- 
facturing purposes,  during  the  continuance 
of  this  contract,  at  prices  not  to  exceed  the 
following  rates :  To  the  dty  In  its  corporate 
capacity,  200  fire  hydrants  similar  to  those 
already  in  use,  at  the  rate  of  $40  per  hy- 
drant per  annum.  For  each  additional  hy- 
drant $37.50  per  annum  until  the  number 
rented  by  the  city  shall  reach  800,  when  the 
price  for  all  shall  be  reduced  to  $37.50  per 
hydrant  per  annum.  •  •  •  The  citizens 
for  domestic  or  mechanical  purposes  shall  be 
charged  not  more  than  the  following  rates: 
Private  dwellings  for  domestic  purposes  on- 
ly, through  a  single  opening  of  one-half  inch 
diameter,  per  annum,  $6.    •    •    • 

"Sec.  2.  It  is  mutually  agreed  that  the  said 
party  of  the  first  part  shall  pay  for  such  wa- 
ter so  supplied  only  as  it  is  received,  equal 
quarterly  payments  In  the  months  of  Janu- 
ary, April,  July,  and  October  of  each  and 
every  year,  and  that  no  Indebtedness  is  in- 
curred by  said  city  of  Macon  by  this  contract, 
other  than  that  which  may  arise  from  fail- 
ure on  the  part  of  the  said  mayor  and  coun- 
cil to  comply  with  their  contract.  •  •  • 
And  for  any  failure  on  the  t)art  of  the  party 
of  the  second  part  to  furnish  the  water  for 
the  purposes  herein  specified  it  shall  forfeit 
the  rentals  for  double  the  time  during  which 
said  failure  have  occurred:  provided  the 
temporary  failure  of  supply  in  a  portion 
only  of  the  city,  caused  by  breaks,  repairs, 
or  extensions,  shall  not  be  considered  a  fail- 
ure as  above,  nor  for  failure  caused  by  the 
act  of  Providence. 

•'See.  3.  The  party  of  the  second  part  agrees 
to  furnish  water  as  clear,  and  as  pure  as  can 
be  obtained  in  sufficient  quantity  in  practi- 
cable reach  of  the  city ;  and.  If  any  part  or 
all  of  such  supply  is  taken  from  the  Ocmul- 
gee  river,  it  shall  be  taken  from  a  point  well 
above  the  sewerage  pollution,  and  shall  be 
thoroughly  filtered. 
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*'Sec.  4.  It  is  hereby  agreed  by  the  parties 
hereto  that,  at  any  time  during  the  continu- 
ance of  this  contract,  the  mayor  and  coun- 
cil of  the  city  of  Macon  shall  have  the  right 
to  purchase  the  system  of  waterworks  used 
In  supplying  the  city,  together  with  all  rights, 
franchises,  and  good  will,  at  a  price  to  be 
agreed  on  at  the  time  of  sale.    ♦    ♦    • 

"Sec  5.  Since  the  present  works  of  the 
party  of  the  second  part  have  not  the  capaci- 
ty to  supply  more  than  the  present  demand, 
the  said  party  of  the  second  part  agrees  to 
increase  the  pumping  capacity  to  5,000,000 
gallons  per  day,  and  to  increase  the  capacity 
of  its  mains  by  reinforcing  those  already  in 
use  by  connecting  with  them  larger  pipes  at 
various  points,  so  as  to  secure  better  pres- 
sure and  distribution,  or  erect  filters  of 
modem  pattern  and  ample  capacity  to  sup- 
ply the  needs  of  the  city,  and  so  arranged 
that  they  can  be  increased  in  the  future  as 
the  demand  increases. 

"Sec.  6.  It  is  further  agreed  between  the 
parties  hereto  that,  as  the  population  and 
territory  to  be  protected  increases,  the  said 
party  of  the  second  part  shall  extend  its 
mains  and  erect  hydrants  along  such  streets 
as  may  be  demanded  by  the  party  of  the  first 
part:  provided  the  guaranteed  income  from 
consumers  shall  equal  6  per  cent,  upon  the 
cost  of  such  mains,  and  the  said  party  of 
the  first  paTt  agrees  to  rent  a  fire  hydrant  in 
addition  to  those  already  rented  for  500  feet 
of  main  so  extended;  it  being  understood 
that  the  extensions  so  to  be  demanded  must 
be  along  continuous  lines  of  streets,  and  not 
more  than  10,000  feet  or  two  miles  of  such 
extension  shall  be  demanded  In  any  one 
year,  except  with  the  consent  of  the  said 
party  of  the  second  party. 

"Sec.  7.  For  the  purpose  of  carrying  out 
the  terms  of  this  contract,  it  Is  agreed  by 
the  parties  hereto  that  the  use  of  the  streets, 
lanes,  alleys,  and  public  grounds,  as  they 
now  exist  or  hereafter  may  be  altered,  open- 
ed, or  extended,  shall  be  granted  to  the 
party  of  the  second  part  during  the  continu- 
ance of  this  contract,  for  the  purpose  of 
excavating  trenches  and  laying  down  or 
changing  mains,  valves,  pipes,  and  conduits: 
provided,  always,  that  In  so  excavating 
trenches  and  laying  down  or  changing  pipes, 
etc.,  that  the  grade  of  the  street  shall  be 
adhered  to,  that  the  public  work  shall  not  be 
unnecessarily  Impeded  or  obstructed,  and 
that  the  roadway  shall  be  left  in  practically 
as  good  condition  as  it  was  before  such  ex- 
cavating.   •    ♦    ♦ 

"Sec.  8.  As  the  safety  of  the  property 
of  the  citizens  is  largely  dependent  upon  the 
proper  and  efiicient  management  of  the  wa- 
terworks, and  to  that  end  rules  and  regula- 
tions are  necessary  to  be  observed,  it  is 
hereby  agreed  by  the  parties  hereto  that  the 
right  of  the  party  of  the  second  part  to 
enter  into  the  premises  of  the  citizens,  by  its 
authorized  agents,  during  the  business  hours 
of  the  day,  for  the  purpose  of  inspecting  the 


water  fixtures  used  by  its  customers,  is  rec- 
ognized, and  its  right  to  shut  off  the  water 
from  any  section  of  the  city  to  make  repairs 
and  extensions,  after  notice,  where  practi- 
cable, but  without  notice  In  emergency,  as 
well  as  its  .right  to  refuse  to  supply  custo- 
mers who  neglect  to  pay  for  their  supply, 
or  who  refuse  to  have  fixtures  repaired  to 
prevent  waste,  or  who  persistently  waste 
the  water  after  five  days*  notice,  and  in  ac- 
cordance with  the  published  rules  of  the  par- 
ty of  the  second  part.  And  It  Is  agreed  that 
the  said  rules  made  for  the  management  of 
said  works  from  time  to  time,  as  are  usual 
in  waterworks  management,  and  not  in  con- 
filct  with  the  city's  ordinances  or  the  laws 
of  the  state,  must  be  observed.  And  to  the 
end  that  the  property  and  rights  of  the  wa- 
terworks may  be  protected  and  waste  of 
water  prevented,  the  following  ordinances 
shall  be  passed  by  the  party  of  the  first  part 
and  become  a  part  of  this  contract." 

Here  follow  a  number  of  penal  ordinan- 
ces protecting  the  property  and  franchises 
of  the  company. 

The  act  of  the  General  Assembly  approved 
August  29,  1891  (Acts  1890-91,  vol.  2,  p.  566), 
referred  to  in  the  petition  and  exhibit  as 
certified  by  the  Court  of  Appeals,  was,  by 
its  title,  "An  act  to  amend  the  charter  of 
the  city  of  Macon  and  the  several  acts 
amendatory  thereof,  so  as  to  authorize  the 
mayor  and  council  of  the  city  of  Macon  to 
construct  a  system  of  waterworks  In  said 
city  at  a  cost  not  to  exceed  $412,000,  to  issue 
bonds  to  the  amount  of  $350,000  for  the  pur- 
pose of  constructing  said  system  of  water- 
works for  said  city,  and  to  provide  for  the 
construction  of  a  portion  of  said  system  of 
waterworks  from  the  revenues  derived  from 
the  sale  of  water  therefrom,  and  to  author- 
ize the  said  mayor  and  council  to  make  a 
contract  with  the  Macon  Gaslight  &  Water 
Company  for  the  furnishing  of  water  to  said 
city,  with  the  privilege  of  purchasing  the 
waterworks  used  by  said  Gaslight  &  Water 
Company  in  supplying  said  city;  to  provide 
a  commission  for  the  negotiation  and  sale 
of  said  bonds,  and  for  the  construction  and 
management  and  control  of  said  water- 
works ;  to  grant  certain  powers  and  rights  to 
said  commission;  •  •  •  to  provide  for 
an  election  for  the  purpose  of  procuring  the 
assent  of  two-thirds  of  the  qualified  voters 
of  the  city  of  Macon  to  the  issuing  of  said 
bonds ;  to  prescribe  a  method  of  registration 
for  said  election,  and  for  other  purposes." 
The  act,  after  conferring  authority  upon  the 
city  of  Macon  to  construct  a  system  of  "water- 
works and  to  issue  bonds,  if  authorized  by 
the  result  of  the  election,  as  provided  in  the 
title  of  the  act,  toward  payment  for  the  same, 
and  after  creating  "the  Water  Commission 
of  the  City  of  Macon"  and  prescribing  the 
powers  of  such  commission,  among  them  be- 
ing authority  to  sell  the  bonds  if  they  should 
be  issued  in  accordance  with  an  election  as 
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provided  for,  In  its  fourteenth  section  con- 
tained the  following  provisions : 

^That  at  any  time  lifter  the  passage  of 
this  act,  and  before  the  election  herein  pro- 
vided for  shall  be  held,  the  mayor  and  coun- 
cil of  the  city  of  Macon  shall  have  author- 
ity to  make  and  enter  Into  a  contract  with 
the  Macon  Gaslight  &  Water  Company,  for 
supplying  the  city  with  water  for  a  period 
not  to  exceed  twenty  (20)  years.  •  ♦  • 
There  shall  be  embodied  In  said  contract  the 
privilege  to  the  mayor  and  council  to  pur- 
chase the  system  of  waterworks  used  In  sup- 
plying the  dty,  at  any  time  during  the  period 
for  which  said  contract  Is  made,  at  a  price 
to  be  agreed  upon  at  the  time  of  sale  between 
the  parties  to  said  contract  •  ♦  •  [And] 
before  said  purchase  shall  be  made,  the  as- 
sent of  two-thirds  of  the  qualified  voters  of 
the  city  of  Macon  shall  be  obtained.  In  the 
manner  now  or  which  may  hereafter  be  pro- 
vided by  law,  to  the  Incurring  of  the  In- 
debtedness for  the  purchase  of  said  water- 
works. When  such  contract  is  made,  •  •  • 
there  shall  be  embodied  In  said  contract  a 
scale  rate,  showing  the  price  to  be  paid  by 
private  consumers  of  water;  aud  the  mayor 
and  council  shall  require  a  bond  with  good 
security,  In  the  sum  of  one  hundred  thou- 
sand dollars,  for  the  faithful  carrying  out 
of  said  contract  by  the  Macon  Gaslight  & 
Water  Company;  provided,  that  while  said 
contract  shall  be  made  by  the  said  mayor 
and  council  of  the  city  of  Macon  with  said 
Gaslight  &  Water  Company,  In  the  event 
that  the  provisions  In  this  act  to  issue  bonds 
for  the  erection  of  a  system  of  waterworks 
by  a  commission,  as  herein  provided  for, 
shall  receive  the  assent  of  two-thirds  of  the 
qualified  voters  of  the  city  of  Macon,  as  pro- 
vided for  in  section  13  of  this  act,  then  said 
contract  shall  no  longer  be  of  force  and  ef- 
fect, but  shall  discontinue  and  be  inoperative 
as  though  never  made.  If  the  provisions  of 
this  act,  as  to  the  issue  of  bonds,  shall  not 
be  ratified  by  the  said  votes  as  required, 
then  said  contract  Shall  still  remain  and  con- 
tinue In  full  force  and  effect." 

The  act  then  provides  that  If  no  contract 
be  entered  Into  prior  to  the  election  for 
bonds,  or  if  such  election  should  not  result 
In  favor  of  the  Issuance  of  bonds,  then  the 
mayor  and  council  shall  have  authority  to 
make  a  contract  with  the  water  company  for 
the  period  of  20  years  for  supplying  the  dty 
with  water,  under  the  same  terms  and  condi- 
tions and  stipulations  as  contained  in  the 
act  In  reference  to  a  contract  made  prior  to 
such  election. 

T.  J.  Cochran  and  Hall  &  Hall,. for  plain- 
tiff In  error  N.  B.  &  W.  A.  Harrls»  for  de- 
fendant in  error. 

FISH,  a  J.  (after  stating  the  facts  as 
above).  The  great  weight  of  authority  is  to 
the  effect  that  a  resident  of  a  city  cannot 
recover  of  a  waterworks  company  damages 


for  loss  by  fire  occasioned  by  the  failure 
of  such  company  to  furnish,  In  accordance 
with  its  contract  with  the  city,  a  sufficient 
supply  of  water  to  extinguish  the  fire.  Fow- 
ler V.  Athens  City  Waterworks  CJo.,  83  Ga. 
219,  9  S.  B.  673,  20  Am.  Rep.  313;  Nlck- 
erson  v.  Bridgeport  Hydraulic  Co.,  46  (3onn. 
24,  33  Am.  St  Rep.  1 ;  Atkinson  v.  Newcastle 
&  Gateshead  Waterworks  Co.,  L.  R.  2  Ex. 
D.  441;  Foster  v.  Lookout  Water  CJo.,  3 
Lea  (Tenn.)  42;  Davis  v.  Clinton  Water- 
works Ck).,  54  Iowa,  59,  6  N.  W.  126,  37  Am. 
Rep.  185;  Ferris  v.  Carson  Water  Co.,  16 
Nev.  44,  40  Am.  Rep.  485 ;  Beck  v.  Kltannlug 
Water  Co.,  8  Sadler  (Pa.)  237,  11  Atl.  300; 
Mott  V.  Cherryvale  Water  Co.,  48  Kan.  12, 
28  Pac.  989,  15  L.  R.  A.  375,  30  Am.  St.  Rep. 
267;  Howseman  v.  Trenton  Water  Co.,  119 
Mo.  304,  24  S.  W.  784,  23  L.  R.  A.  146,  41 
Am.  St  Rep.  654 ;  Eaton  v.  Falrbury  Water- 
works Co.,  37  Neb.  546,  56  N.  W.  201.  21  L. 
R.  A.  653,  40  Am.  St.  Rep.  510;  Fitch  v. 
Seymour  Water  Co.,  139  Ind.  214,  37  N.  B. 
982,  47  Am.  St  Rep.  258;  Walnwrlght  v. 
Queens  Water  Co.,  78  Hun,  146,  28  N.  T. 
Supp.  987;  Bush  v.  Artesian,  etc.,  Water 
Co.,  4  Idaho,  618,  43  Pac.  69,  95  Am.  St 
Rep.  161;  Akron  Waterworks  Co.  v.  Brown- 
less,  10  Ohio  Clr.  Ct  R.  620;  Stone  v.  Union- 
town  Water  Co.,  4  Pa.  Dist  R.  431;  House 
V.  Houston  Waterworks  Co.,  88  Tex.  233, 
31  S.  W.  179,  28  L.  R.  A.  532;  Boston  Safe 
Dep.,  etc.,  Oo.  v.  Salem  Water  CJo.  (O.  C.) 
94  Fed.  238;  Wilkinson  v.  Light,  Heat  & 
Water  CJo.,  78  Miss.  389,  28  South.  877; 
Britton  V.  Green  Bay  Waterworks  Co.,  81 
Wis.  48,  51  N.  W.  84,  29  Am.  St.  Rep.  856; 
Nichol  V.  Huntington  Water  Co.,  53  W.  Va. 
348,  44  S.  B.  290;  Town  of  Ukiah  v.  TJklah 
Water,  etc.,  Co.,  142  Cal.  178,  75  Pac.  773,  64 
L.  R.  A.  231,  100  Am.  St  Rep.  107;  Allen  & 
Cunry  Mfg.  Co.  v.  Shreveport  Water  O).,  118 
La.  1091,  87  South.  980,  68  L.  R.  A.  650,  104 
Am.  St  Rep,  525;  Metropolitan  Trust  Co.  v. 
Topeka  Water  C6.  (C.  C.)  132  Fed.  702 ;  Blunk 
V.  Dennlson  Water  Supply  Co.,  71  Ohio  St.  250, 
73  N.  E.  210;  Lovejoy  v.  Bessemer  Water- 
works Co.,  146  Ala.  374,  41  South.  76,  6  L. 
R.  A.  (N.  S.)  429;  Peck  v.  Sterling  Water 
Co.,  118  111.  App.  533;  Metz  v.  Cape  Girar- 
deau Waterworks  Co.,  202  Mo.  324,  100  S. 
W.  651 ;  Thompson  v.  Springfield  Water  (^., 
215  Pa.  275,  64  Atl.  521;  Hone  v.  Presque 
Isle  Water  Co.  (Me.)  71  Atl.  769;  Bienville 
Waterworks  Co.  v.  Mobile,  112  Ala.  260- 
266.  20  South.  742,  33  L.  R.  A.  59,  57  Am. 
St.  Rep.  28;  Becker  v.  Keokuk  Waterworks, 
79  Iowa,  419,  44  N.  W.  694,  18  Am.  St  Rep. 
377;  Smith  v.  Great  South  Bay  Water  Co., 
82  App.  Dlv.  427,  81  N.  Y.  Supp.  812. 

The  reason  for  the  doctrine  is  given  In 
most,  if  not  all,  of  these  cases.  This  doctrine 
has  not  been  adhered  to  in  Kentucky,  North 
Carolina,  and  Florida.  Paducah  Lumber  Co. 
V.  Paducah  Water  Supply  C6.,  89  Ky.  340, 
12  S.  W.  554,  13  S.  W.  249,  7  L.  R.  A.  77, 
25  Am.  St.  Rep.  636;  Gtorrell  v.  Water  Sup- 
ply Co.,  124  N.  0.  828,  82  S.  B.  720,  46  U 
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R.  A.  513,  70  Am.  St  Rep.  598 ;  Mugge  v. 
Tampa  Waterworks  Co.,  52  Fla.  371,  42 
South.  81,  6  L.  R.  A.  (N.  S.)  1171,  120  Am. 
St  Rep.  207.  The  Kentucky  and  North 
Carolina  cases  have  been  criticised  in  many 
of  the  cases  -wherein  the  doctrine  above  an- 
nounced has  been  recognized  and  applied, 
and  the  reasoning  in  the  Mugge  Case  and 
that  of  the  majority  of  the  court  in  Guardian 
Trust  Co.  V.  Fl8h6r,  200  U.  S.  57,  26  Sup. 
Ct  186,  50  L.  Ed.  367,  which  seems  to  have 
been  followed  in  Mugge*s  Case,  is  criticised 
in  the  editorial  note  on  the  last-mentioned 
case  in  6  L.  R.  A.  (N.  S.)  1171.  There  is 
nothing  new  to  be  added  on  the  subject,  and 
it  would  be  supererogatory  to  set  forth  the 
reasons  given  by  the  various  courts  in  sus- 
taining the  doctrine  and  of  those  repudiating 
it  Moreover,  the  question  certified  must, 
in  our  opinion,  be  solved  by  following  a 
former  decision  of  this  court  In  Fowler  v. 
Athens  City  Waterworks  Co.,  supra,  where 
It  was  held:  "Against  a  water  company 
which  is  under  a  contract  obligation  with 
the  municipal  government  (but  no  legal  duty 
otherwise)  to  furnish  a  supply  of  water  for 
use  by  the  municipality  in  extinguishing 
fires,  a  citizen  and  taxpayer,  whose  property 
has  been  consumed  by  reason  of  a  breach  of 
such  contract  obligation,  has  no  right  of 
action ;  there  being  no  privity  of  contract  be- 
tween the  citizen  and  the  water  company, 
and  mere  breach  (by  omission  only)  of  a  con- 
tract entered  into  with  the  public  not  being 
a  tort,  direct  or  Indirect,  to  the  private 
property  of  an  individual." 

In  that  case,  as  we  have  ascertained  from 
an  examination  of  the  original  record  of  file 
in  this  court,  the  mayor  and  council  of  the 
city  of  Athens  entered  into  a  contract  with 
one  Robinson  In  1882,  whereby  Robinson 
undertook  that  he  would  furnish  at  all 
times,  for  a  consideration  mentioned  in  the 
contract  all  the  water  necessary  for  fire 
purposes;  that  he  would  establish  fire  hy- 
drants to  the  number  of  55,  and  would  guar- 
antee at  all  times  a  sufiicient  pressure  to 
throw  from  any  of  these  hydrants,  through  a 
1-inch  nozzle  and  50  feet  of  2%-inch  hose, 
five  streams  of  water  to  the  height  of  65 
feet  He  further  agreed  to  furnish  consum- 
ers other  than  the  city  with  pure  and  whole- 
some water  at  a  rate  not  exceeding  that  in 
a  list  appended  to  the  contract  and  made  a 
part  thereof.  By  the  terms  of  the  contract 
the  city  was  to  have  the  right  to  purchase 
Robinson's  waterworks  when  the  same  should 
be  completed,  or  at  the  end  of  each  10  years 
thereafter,  at  a  price  to  be  fixed  by  arbi- 
trators to  be  selected  as  provided  In  the 
contract  The  city  In  the  contract  expressly 
granted  to  Robinson  and  his  successors  or 
assigns  the  exclusive  right  to  erect  and  main- 
tain waterworks  as  contemplated  in  the  con- 
tract, "and  also  the  free  and  unrestricted 
right  and  privil^e  at  any  and  all  times  to 
lay,  construct,  maintain,  repair,  and  tap  all 
mains,  pipes^  hydrants,  and   otljier  fixtures 


and  appurtenances  In,  upon,  under,  and 
through  any  and  all  streets,  avenues,  lanes, 
alleys,  roads,  and  bridges  within  said  city." 
It  was  also  stipulated  in  the  contract  "that 
It  [the  city]  will  pass,  and  at  all  times  dur- 
ing the  continuance  of  this  contract  maintain 
and  enforce,  such  ordinances  as  may  be  nee* 
essary  and  proper  to  enable  said  contractor 
to  construct  and  control  his  works  and  pro- 
tect the  same." 

It  will  be  seen,  therefore,  that  the  deci- 
sion in  that  case,  when  construed  in  the 
light  of  the  facts  upon  which  it  was  predi- 
cated, is  controlling  in  the  present  one;  for 
the  court  there  not  only  held,  ti'eating  the 
plaintiff's  action  as  being  one  ex  contractu, 
under  the  contract  between  the  city  and  the 
waterworks  company,  that  he  could  not  re- 
cover, as  there  was  no  privity  of  contract 
between  him  and  the  company,  but  it  also 
clearly  and  distinctly  held  that  he  could  not 
recover  if  his  action  against  the  company 
were  treated  as  being  one  ex  delicto — ^that 
is,  upon  an  alleged  tort  arising  from  a  breach 
of  a  public  duty  which  the  company,  under 
its  contract  with  the  city,  owed  the  plain- 
tiff. What  was  said  by  Chief  Justice  Bleck- 
ley in  denial  of  the  right  of  the  plaintiff  to 
recover,  upon  the  facts  alleged  in  his  peti- 
tion, if  his  action  were  treated  as  one  sound- 
ing in  tort  was  by  no  means  obiter;  for  it 
is  clear,  from  reading  the  statement  of  the 
case  by  him  and  the  opinion  which  he  de- 
livered therein,  that  the  court  did  not  under^ 
take  to  determine  whether  the  petition  wa& 
intended  to  set  forth  a  cause  of  action  aris- 
ing ex  contractu  or  a  cause  of  action  aris- 
ing ex  delicto.  But  the  court  without  con- 
struing the  petition  the  one  way  or  the  oth- 
er, simply  but  decisively  determined  that 
whether  the  petition  sounded  in  contract 
or  in  tort,  it  failed  to  state  a  cause  of  ac- 
tion, as  the  plaintiff  could  not  recover  <m 
contract,  because  he  was  no  privy  to  the- 
contract  which  the  city  made  with  the  wa- 
terworks company,  and  he  could  not  recov- 
er in  tort  because,  under  the  facts  alleged, 
there  was  relatively  to  him  no  breach  of  a 
public  duty  by  the  water  company.  With 
reference  to  this  last-mentioned  view  or  con- 
struction of  the  petition,  the  learned  Chief 
Justice  said:  ''There  being  no  ground  for 
recovery,  treating  the  action  as  one  ex  con- 
tractu, ia  it  better  founded  treating  it  as 
one  ex  delicto?  We  think  not  The  viola- 
tion of  a  contract  entered  into  with  the- 
public,  the  breach  being  by  mere  omissioib 
or  nonfeasance,  Is  no  tort,  direct  or  indi- 
rect to  the  private  property  of  an  Individ'- 
ual,  though  he  be  a  member  of  the  commu- 
nity and  a  taxpayer  to  the  government.  Un- 
less made  so  by  statute,  a  city  is  not  llable^ 
for  failing  to  protect  the  inhabitants  against 
destruction  of  property  by  fire.  Wright  v. 
Augusta,  78  Ga.  241,  6  Am.  St  Rep.  256; 
Am.  &  Eng.  Enc.  I^aw,  vol.  7,  p.  99?  et  seq. 
We  are  unable  to  see  how  a  contractor  witl» 
the  city  to  supply  water  to  extlngoish  fire» 
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commits  any  tort  by  failure  to  comply  with 
his  undertaking,  unless  to  the  contract  re- 
lation there  is  superadded  a  legal  command 
by  statute  or  express  law." 

As  will  have  been  seen,  the  material  facts 
In  the  case  at  bar  are  practically  the  same 
as  those  in  the  Fowler  Case.  While  Robin- 
son, the  contractor  in  the  Fowler  Case,  was 
an  individual,  and  his  successor  and  as- 
signee, the  Athens  City  Waterworks  Com- 
pany, does  not  appear  to  have  been  incor- 
porated, and  the  contractor  in  the  case  now 
in  hand  was  a  corporation,  this  difference 
certainly  would  not  alter  the  principle  to  be 
applied  in  the  present  case;  nor  would  such 
principle  be  affected  by  the  fact  that  In  the 
case  before  us  the  contract  between  the 
city  of  Macon  and  the  waterworks  company 
was  expressly  authorized  by  the  act  of  1891, 
amending  the  charter  of  the  city  of  Macon, 
whilst  In  the  Fowler  Case  it  does  not  ap- 
pear that  express  legislative  authority  was 
'  given  to  the  city  of  Athens  to  enter  into 
the  contract  therein  involved.  Such  city  did 
not  need  express  authority  to  make  the  con- 
tract; for  it  is  well  settled  that  under  the 
"general  welfare  clause,*'  usually  found  in 
the  charters  of  towns  and  cities,  such  mu- 
nicipalities have  the  authority  to  enter  into 
contracts  and  to  exercise  the  power  of  taxa- 
tion, within  the  limits  fixed  by  the  Consti- 
tution, for  the  purpose  of  providing  their 
Inhabitants  with  water  for  domestic  use,  as 
well  as  to  provide  the  city  with  water  to 
protect  its  inhabitants  from  loss  by  fire. 
City  Council  of  Dawson  v.  Dawson  Water- 
works Co.,  106  Ga.  696,  32  S.  E.  907,  and 
cases  cited.  The  "general  welfare  clause*' 
was  contained  in  the  charter  of  the  city  of 
Athens.  The  same  right  to  use  the  streets 
of  the  city  for  the  purpose  of  laying  water 
mains,  etc.,  was  given  to  Robinson,  under 
the  contract  he  made  with  the  city  of  Ath- 
ens, as  was  given  to  the  waterworks  com- 
pany in  the  case  In  hand,  under  the  con- 
tract it  entered  into  with  the  city  of  Ma- 
con, and  the  obligations  to  be  performed  by 
the  contractors  in  each  of  the  cases  were  of 
the  same  character.  To  our  mind,  there- 
fore, the  Fowler  Case  Is,  as  we  have  al- 
ready said,  absolutely  controlling  in  the 
present  case,  and  requires  that  the  question 
certified  to  this  court  by  the  Court  of  Ap- 
peals shall  be  answered  in  the  negative; 
that  is,  that  Holloway*s  petition  set  out  no 
cause  of  action  against  the  Macon  Gaslight 
&  Water  Company.  Here,  as  there,  there 
was  a  "violation  of  a  contract  entered  into 
with  the  public,  the  breach  being  by  mere 
omission  or  nonfeasance,**  which  "is  no  tort, 
direct  or  indirect,  to  the  private  property 
of  an  individual,  though  he  be  a  member  of 
the  community  and  a  taxpayer  to  the  gov- 
ernment" 

The  plaintiff  in  error  relies  upon  Freeman 
T.  Macon  Gaslight  &  Water  Co.,  126  Ga.  843, 
56  S.  B.  61,  7  L.  R.  A.  (N.  S.)  917.  It  was 
there  held:     "When  a  private  corporation, 


in  the  exercise  of  a  franchise  granted  by  a 
municipality,  pursuant  to  a  statute  which 
confers  upon  it  the  right  to  use  the  streets 
of  the  city  on  condition  that  it  will  therein 
lay  its  mains  and  furnish  the  municipality 
and  its  Inhabitants  with  a  supply  of  water 
at  fixed  tolls,  engages  in  the  business  of 
supplying  the  general  public  with  water.  It 
becomes  liable  as  a  public  service  corpora- 
tion^ for  its  wrongful  act  in  cutting  off  the 
supply  of  water  which  it  is  under  the  duty 
to  furnish  one  of  its  patrons  as  a  member 
of  the  public  at  large."  This  ruling,  when 
applied  to  the  facts  of  that  case,  is  not  con- 
trary to  what  was  held  in  the  Fowler  Case. 
Indeed,  Mr.  Justice  Evans,  who  delivered 
the  opinion,  expressly  states  therein:  "What 
we  have  said  in  no  way  conflicts  with  the 
principle  decided  in  Fowler  v.  Athens  City 
Waterworks  Oo.,  83  Ga.  219,  9  S.  B.  673,  20 
Am.  St  Rep.  313.  There  the  water  com- 
pany was  sought  to  be  held  liable  to  a  pri- 
vate citizen  because  of  a  failure  to  perform 
a  duty  owing  to  the  municipality,  under  a 
contract  with  it  to  furnish  it  an  adequate 
supply  of  water  for  fire  protection.  The 
city,  in  the  exercise  of  its  governmental 
functions,  undertook  to  affotd  its  citizens 
adequate  fire  protection — ^not  by  itself  iay- 
hig  mains  and  maintaining  a  water  supply 
plant,  but  by  hiring  one  Robinson  to  do 
so.'*  The  ruling  in  the  Freeman  Case  was 
to  the  effect  that  when  the  water  company, 
under  the  franchise  which  it  had  accepted 
and  the  contract  which  it  had  made  with 
the  municipality,  engaged  in  the  business  of 
supplying  the  public  at  large  with  water  for 
certain  purposes,  it  became  a  public  service 
corporation,  and,  as  such,  was  under  a  pub- 
lic duty  to  Freeman,  one  of  its  customers, 
and  a  member  of  the  public  at  large  served 
by  such  company,  to  furnish  him,  as  a  pri- 
vate consumer,  a  sufficient  supply  of  water 
in  accordance  with  the  contract,  and  that 
the  breach  of  such  duty,  by  wrongfully  cut- 
ting off  his  supply  of  water,  was  a  tort,  for 
the  commission  of  which  •  It  was  liable  to 
him  in  damages. 

It  will  be  readily  seen  that  the  facts  in 
the  Fowler  Case  and  those  in  the  case  with 
which  we  are  now  dealing  are  quite  differ- 
ent from  the  facts  in  the  Freeman  Case, 
and  Involve  the  application  of  different  prin- 
ciples of  law.  In  the  Freeman  Case  the 
duty  which  the  water  company  assumed, 
by  accepting  its  franchise,  entering  into  the 
contract  with  the  municipality,  and  engag- 
ing, as  a  public  service  corporation,  in  the 
business  of  supplying  the  inhabitants  of 
Macon  with  water  for  domestic  purposes, 
was  a  public  one,  which  it  owed  to  Free- 
man as  a  member  of  the  public  at  large.  As 
a  public  service  corporation,  operating  un- 
der a  franchise  which  gave  to  it  the  right 
to  occupy  and  use  the  streets,  etc.,  for  the 
purpose  of  laying  therein  Its  mains,  etc., 
and  carrying  on  its  bushiess,  and  engaging 
in  the  business  of  supplying  the  public  at 
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large  with  ii^ater  at  fixed  tolls,  it  owed  cer- 
tain public  duties  to  Freeman  and  every 
other  member  ot  the  community  standing  In 
the  same  relations  to  it,  the  breach  of  which 
constituted-  a  tort.  While  the  contract  be- 
tween the  city  and  the  water  company  in 
the  present  case  is  the  same  as  the  one  In- 
volved in  that  case,  the  breach  of  duty  re- 
lied on  here  is  not  the  same  as  the  breach 
of  duty  relied  on  there.  The  water  compa- 
ny, as  a  public  service  corporation,  did  not, 
under  its  contract  with  the  city  of  Macon, 
nor,  so  far  as  appears  in  this  case,  in  the 
conduct  of  its  business,  undertake  to  sup- 
ply the  public  at  large  with  water  from  the 
city  hydrants  for  the  purpose  of  extinguish- 
ing fires,  nor  did  it  undertake  to  supply 
Holloway,  the  plaintiff  in  error,  with  water 
for  fire  protection.  As  to  a  supply  of  wa- 
ier  from  the  city  hydrants  for  fire  protec- 
tion, all  that  the  water  company  undertook 
to  do  was  to  furnish  such  water  to  the  city 
tn  its .  corporate  capacity;  and  whatever 
breach  of  duty  it  may  have  committed  by 
its  failure  so  to  do  upon  the  occasion  of  the 
fire  in  question  was  a  breach  of  the  duty 
which  it  owed  to  the  city,  and  not  a  breach 
of  any  public  duty  which  It  owed  to  Hollo- 
way  and  other  members  of  the  public  at 
large  of  the  city  of  Macon. 


(6  Ga.  App.  80) 

THOMPSON  V,  WAIiKER  et  al. 

WALKER  V.  THOMPSON.     (Nos.   1,583, 
1,649.) 

(Court  of  Appeals  of  Georgia.    April  15,  1909.) 

1.  Landlobd  and  Tenant  (§  125*)— Duty  to 
Have  Premises  in  Condition  fob  Which 
Rented. 

It  is  the  duty  of  the  landlord,  when  he 
rents  a  tenement  at  full  price  for  a  term  to 
begin  in  the  future^  to  have  it,  on  the  day  when 
the  term  is  to  begin,  in  a  condition  reasonably 
suited  for  the  purposes  for  which  it  is  rent- 
ed, unless  the  circumstances  surrounding  the 
transaction  are  such  as  to  indicate  a  contrary 
intention  in  the  minds  of  the  contracting  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {§  441-443;  Dec.  Dig.  § 
125.*] 

2.  Landlord  and  Tenant  (§  125*)— Tenant- 
able  Condition  of  Pbehises. 

A  landlord  leased  to  four  persons  a  tene- 
ment for  a  period  of  three  years,  and  took  from 
them  a  joint  covenant  to  redeliver  the  property 
in  good  condition  of  repair  at  the  expiry  of 
the  lease.  On  the  same  day  he  executed  another 
lease  to  three  of  the  same  persons  that  were 
the  tenants  under  the  first  lease  for  a  term  to 
begin  immediately  after  the  termination  of  the 
first  lease.  By  reason  of  the  failure  of  the  ten- 
ants under  the  first  lease  to  comply  with  their 
covenant  to  keep  it  in  repair,  the  tenement  was 
not  in  suitable  condition  on  the  day  when  the 
second  lease  was  to  begin.  Held,  that  the  ten- 
ants under  the  second  lease  could  refuse  to  en- 
ter and  could  claim  a  rescission  of  the  contract ; 
that  they  would  not  be  estopped  from  taking 
this  action  by  the  fact  that  they  were  parties 
to   the  broken  joint  covenant  made  by  them 


selves  and  another  in  the  first  lease;  that  the 
landlord's  right  of  action  was  upon  that  cove- 
nant ;  and  that  in  an  action  thereon  he  could 
recover,  not  only  the  value  of  the  repairs,  but 
also  for  the  damage  done  through  the  destruc- 
tion of  the  second  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  $  125.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta. 

Action  by  J.  B.  Thompson  against  B.  P. 
Walker  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error,  and  defend- 
ant Walker  assigns  cross-error.  Aflarmed  on 
the  main  bill»  and  cross-bill  dismissed,  with 
direction. 

Westmoreland  Bros,  and  Horton  Bros.  & 
Burress,  for  Thompson.  B.  V.  Carter  and 
E.  M.  &  G.  F.  Mitchell,  for  Walker  and  others. 

POWELL,  J.  On  April  8,  1901,  Thompson 
leased  a  certain  tenement  in  the  city  of  At-  , 
lanta  for  the  purpose  of  a  livery  and  feed  ' 
stable  to  Booth,  Walker,  Wilson,  and  Harper 
for  the  term  of  three  years,  commencing  on 
May  1,  1901,  at  the  price  of  $300  per  month, 
payable  monthly.  On  the  same  day  he  ex- 
ecuted a  lease  to  the  same  persons,  with  the 
exception  of  Booth,  for  the  same  tenement 
from  the  date  on  which  the  first  lease  ended, 
namely.  May  1,  1904,  to  May  1,  1906.  These 
leases  were  under  seal  and  were  signed  by 
the  landlord  and  the  tenants.  Rent  notes  un- 
der seal  were  also  taken  for  monthly  pay- 
ments. In  each  of  the  leases  it  was  provided 
that  the  tenants  should  keep  up  the  repairs 
and  should  deliver  the  tenement  back  at  the 
end  of  the  respective  terms  in  the  same  good 
order  and  repair  as  when  first  received.  The 
notes  and  the  leases  all  appear  to  be  joint 
undertakings  of  the  tenants,  there  being  no 
words  showing  a  several  undertaking  in  any 
of  the  Instruments.  On  May  1,  1904,  at  the 
expiry  of  the  first  lease,  Walker,  Wilson,  and 
Harper,  the  tenants  under  the  second  lease, 
declined  to  take  the  tenement  on  the  ground 
that  it  was  untenantable.  When  two  of  the 
rent  notes  became  due,  those  for  May  and 
June,  1904,  Thompson  sued  upon  them.  The 
Jury  found  in  favor  of  the  defendants.  It 
was  issuable  whether  the  building  was  un- 
tenantable on  May  1,  1904;  but  the  verdict 
will  be  taken  as  settling  as  a  fact  that  it  was 
untenantable. 

The  contention  of  the  plalntlfl?  is  that  it 
was  the  duty  of  the  tenants  to  keep  the  prem- 
ises in  repair ;  that  if  the  premises  were  un- 
tenantable on  May  1,  1904,  it  was  not  his 
fault,  but  the  fault  of  these  defendants,  to- 
gether with  their  Joint  promisor,  Booth ;  that 
the  present  defendants,  being  parties  to  the 
covenant  in  the  first  lease,  could  not  set  up 
their  failure  to  have  the  building  in  repair  as 
a  reason  for  not  taking  the  premises  under 
the  second  lease.  The  Judge  charged  the 
Jury  in  substance  that  It  was  the  duty  of  the 
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landlord  to  have  the  premises  In  tenantable 
condition  on  May  1,  1904,  and  that  If  he  did 
not  do  so  it  was  not  obligatory  upon  the  de- 
fendants to  enter  or  take  possession  under 
the  second  lease,  and  that  the  plaintifif  could 
not,  as  against  the  defendants,  set  up  the  fail- 
ure of  the  previous  tenants  to  comply  with 
their  covenant  to  keep  the  premises  In  re- 
I>alr.  If  he  was  right  In  this  instruction,  the 
verdict  should  stand;  otherwise,  it  should 
be  set  aside. 

Walker,  one  of  the  present  defendants, 
signed  the  note  sued  on  "B.  F.  Walker,  Agt." 
In  the  lease  set  up  in  the  pleadings  and  in 
the  proof  he  is  described  as  agent  for  Charles 
E.  Walker.  He  attempted  to  plead  that  he  is 
not  individually  bound  on  the  contract,  but 
that  Charles  E.  Walker  is  bound.  The  court 
struck  the  plea.  He  excepted  pendente  lite, 
and  has  filed  a  cross-bill,  which  is  also  be- 
fore us  for  consideration. 

1.  In  legal  contemplation  the  two  leases, 
being  joint,  and  not  severable,  or  joint  and 
severable,  were  separate,  distinct,  and  inde- 
pendent contracts.  The  covenant  of  the  three 
defendants  and  another  was  juridically  dis- 
tinct from  the  covenant  of  the  three  alpna 
If  the  plaintiff  had  sued  for  a  failure  to  keep 
tiie  premises  in  repair,  in  accordance  with 
the  covenant  in  the  first  lease,  and  had  failed 
to  make  Booth  a  party  to  the  suit,  he  could 
have  excused  his  failure  only  by  showing 
that  Booth  was  dea*d,  or  that  he  could  not  be 
found  and  served.  Gill  v.  Mlzell,  43  Ga. 
589;  Graham  v.  Marks,  95  Ga.  38,  2l  S.  B. 
086;  Rogers  v.  Burr,  105  Ga.  432  (3,  4),  446, 
81  S.  E.  438,  70  Am.  St  Rep.  50.  In  other 
words,  the  joint  liability  of  A.  and  another  is, 
as  against  A.,  a  different  liability  from  the 
liability  of  A.  alone,  and  the  one  cannot  be 
used  as  the  legal  equivalent  of  the  other, 
though  ultimately,  at  the  end  of  some  partic- 
ular case  the  practical  liability  may  turn  out 
to  be  the  same.  Joint  promisors  are  not,  by 
virtue  of  the  relation,  agents  of  each  other, 
and  even  if  they,  as  among  themselves,  are 
equally  liable  upon  the  promise,  there  Is  no 
real  community  of  Interest;  for  by  enforced 
contribution  each  may  be  made  to  answer  for 
his  respective  share.  Per  Lord  Mansfield,  in 
Whitcomb  V.  Whiting,  Douglas,  652;  Rogers 
T.  Burr,  105  Ga.  448,  31  S.  E.  438,  70  Am.  St 
Rep.  50. 

2.  On  May  1,  1904,  it  was  the  duty  of  the 
landlord  to  have  the  tenement  suitable  for 
the  purposes  for  which  it  had  been  rented, 
or  at  least  as  suitable  as  it  was  on  the  day 
the  lease  was  executed;  and  the  defendants 
had  a  right  to  refuse  to  enter  under  the 
lease  if  the  landlord  failed  in  this  respect. 
White  V.  Montgomery,  58  Ga.  204.  As  a 
means  of  complying  with  this  duty  on  his 
part  he  had  taken  a  covenant  from  the  four 
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joint  promisors— the  tenants  under  the  lease 
expiring  that  day— that  they  would  leave  the 
premises  in  that  condition.  This  was  an  in- 
dependent  covenant  on  the  part  of  these  four 
joint  promisors.  Lewis  v.  Chisolm,  68  Ga.  40. 
Now,  if  this  covenant  had  been  the  covenant 
of  the  three  present  defendants,  they  would 
not  be  heard  to  set  up,  in  an  action  by  the 
landlord  against  them,  that  the  premises 
were  not  in  suitable  condition;  for  to  allow 
them  to  assume  such  a  position  would  be  to 
allow  them  to  take  advantage  of  their  own 
wrong.  But  the  wrong  of  these  three  and 
another  as  joint  promisors  is  not  the  wrong 
of  these  three  disassociated  from  the  fourth 
man. 

Whatever  appearance  of  injustice  may 
arise  from  the  application  of  this  rule  is  dis- 
sipated when  we  look  a  little  further  into 
the  resulting  position  in  which  the  judgment 
In  the  present  action  places  the  parties.  As 
against  the  present  defendants,  their  success- 
ful assertion  of  the  proposition  that  the  ten- 
ement was  not  suitable  for  occupancy  on 
May  1, 1904,  creates  an  estoppel  to  deny  these 
facts  in  any  future  suit  The  landlord  has 
his  right  of  action  against  these  three  and 
the  other  joint  promisor  upon  the  broken 
covenant  in  the  first  lease.  They  (at  least, 
all  of  them  but  Booth)  wUl  not  be  ];)ermltted 
in  an  action  upon  the  covenant  to  say  they 
did  not  fail  in  keeping  it  Haber-Blum-Bloch 
Co.  V.  Friesleben,  5  Ga.  App.  123,  62  S.  m 
712.  Whatever  damages  the  landlord  may 
have  sustained  by  reason  of  the  fact  that  the 
breach  of  this  covenant  caused  a  destruction 
of  the  first  lease  are  recoverable  in  the  action 
upon  the  covenant  Hence  it  seems  to  us 
that  so  far  as  Thompson  is  concerned  it  mat- 
ters little  apart  from  the  question  of  costs* 
whether  the  present  judgment  be  affirmed  or 
reversed.  Whatever  natural  justice  there 
may  be  in  the  plaintiff's  contention  that  the 
defendants  cannot  take  advantage  of  their 
own  wrong  is  preserved  to  him,  notwithstand- 
ing the  result  reached  by  this  court  in  the 
present  case  is  that  the  verdict  in  favor  of 
the  defendants  is  allowed  to  stand.  If  the 
action  had  been  In  the  superior  court,  equi- 
table pleadings  might  have  been  filed,  making 
Booth  a  party,  and  the  whole  matter  thus 
might  have  been  ended  in  one  action;  but 
the  jurisdiction  of  the  city  court  is  so  limited 
as  to  prevent  this  being  done.  The  judg- 
ment on  the  main  bUl  of  exceptions  will  be 
affirmed. 

We  will  not  inquire  into  the  merits  of 
the  cross-bill,  but  will  dismiss  it,  with  direc- 
tion that  the  action  of  the  court  complained 
of  shall  not  hereafter  operate  as  a  res  ad- 
judicata  or  an  estoppel  upon  the  parties. 

Judgment  affirmed  on  main  bill  of  exoei^ 
ti(»ui;  croB0-biU  dismissed,  with  direction. 


S38 


64  SOUTHEASTERN  REPORTER. 


(6a* 


(6  Ga.  App.  28) 

I/)EB  T.  STATE     (No.  1.666.) 

(Court  of  Appeals  of  GeoTKia.    April  16,  1009.) 

1.  Cbihinal  Law  (§  59*)— Parties  to  Often- 

SES~*'PBI  NOIPALS'^— MiSDEMEA  NOB8. 

There  are  no  accessories  in  misdemeanors. 
All  who  procure,  counsel,  command,  aid,  or  abet 
the  commission  of  a  misdemeanor  are  regarded 
by  the  law  as  principal  offenders  and  may  be 
indicted  as  such.  The  indictment  may  be  joint 
against  all  those  connected  with  the  criminal 
enterprise,  or  it  may  be  several  against  any 
one  of  them. 

(a)  Whether  the  indictment  is  joint  or  sev* 
eral,  any  particular  defendant  accused  therein 
of  having  committed  the  misdemeanor  may  be 
convicted  by  proof  either  that  he  directly  and 
personally  enacted  the  criminal  transaction,  or 
that  he  procured,  counseled,  commanded,  aided, 
or  abetted  the  criminal  transaction  as  to  an- 
other, who  was  the  direct  and  immediate  actor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  {  74;    Dec.  Dig.  |  59.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6552-5557 ;    vol.  8,  p.  7763.] 

2w  Cbiuiral  Law  (S  1129*)— Wbit  of  Eebob— 
EiXCLusioN  OF  Eyidengb— Necessitt  of  Of- 
fer. 

An  assignment  of  error  upon  the  court's 
refusal  to  allow  counsel  to  ask  of  a  witness  a 
question  is  not  in  form,  unless  it  shows  that 
the  judge  was  informed  at  the  time  of  the 
ruling  of  the  nature  of  the  answer  anticipated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2956^  2957;  Dec  Dig.  | 
1129.*] 

8.  Criminal  Law  (|{  814,  829,  830*)— Tbiai<— 
Requests  to  Chaboe. 

Written  requests  to  charge  may  be  refused, 
where  they  have  been  fully  covered  by  the  gen- 
eral charge,  or  where  they  are  not  pertinent  to 
the  case,  or  where  they  are  not  wholly  cor- 
rect in  stating  the  law. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1979,  2011,  2012,  2017; 
Dec  Dig.  §§  8H  829,  830.*] 

4.  Intoxicatino  Laquobs  (§f  167,  168*)— 
Cbiuinai.  Rbsfonbibilitt  —  Pebsons  KB- 
sponsible. 

The  defendant  was  indicted  for  the  illegal 
sale  of  liquor.  There  was  no  proof  that  he 
himself  had  made  anv  sales  in  the  county  of  the 
prosecution;  but  there  was  testimony  from 
which  the  jurv  was  authorized  to  find  that  he 
had  hired  another  person  to  sell  for  him  In  that 
county,  and  also  that  he  had  sold  to  another 
person  liquors  knowing  that  the  latter  was  buy- 
ing them  for  the  purpose  of  illegal  resale,  and 
that  he  (the  defendant)  had  otherwise  aided  and 
abetted  this  person  in  running  a  place  of  busi- 
ness where  liquors  were  illegally  sold  in  that 
county.  Held,  that  the  defendant  was  properly 
convicted. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  182,  189;    Dec.  Dig.  U 

167,  lea*] 

5.  No  Ebbob. 

The  defendant  was  fairly  tried  and  legally 
convicted. 
(Syllabus  by  the  Court.) 

(S.  WOBDS  AND  Phrases— "Aid**— "Abet." 

"Aid"  and  ••abet"  together  comprehend  all 
assistance  given  by  acts,  words,  or  encourage- 
ment, or  by  presence,  actual  or  constructive. 

[Ed.  Note^— For  other  definitions,  see  Words 
and  Phrases,  voL  1,  pp.  15,  289-293w] 


Error  from  Superior  Court,  Morgan  (boun- 
ty;  H.  O.  Lewis,  Judge. 

D.  C.  Loeb  was  convicted  of  a  violation  of 
tlie  local  option  law,  and  he  brings  error. 
Affirmed. 

Loeb  was  indicted  by  the  grand  jury*  of 
Morgan  county  for  a  violation  of  the  local 
option  liquor  law  which  was  in  effect  in  that 
connty  in  the  year  1906.  The  case  was 
transferred  to  the  county  court  for  trial, 
and  was  heard  before  Hon.-  Samuel  H.  Sib- 
ley, judge  of  the  county  court  of  Greene 
county,  presiding  on  account  of  the  disquali- 
fication of  the  local  judge.  The  indictment 
charged  that  the  defendant  "did  sell  and 
barter  for  valuable  consideration  alcoholic, 
spirituous,  malt,  and  intoxicating  liquors, 
and  intoxicating  bitters  and  other  drinks 
which,  If  drunk  to  excess,  will  produce  in- 
toxication." The  defendant  was  convicted 
and  he  applied  for  a  certiorari.  The  judge 
of  the  superior  court  refused  to  sanction  the 
petition,  and  to  this  ruling  the  defendant 
brings  error. 

The  testimony  of  the  state  was  to  the  ef- 
fect that  Loeb,  who  was  general  manager 
of  an  Incorporated  liquor  business,  carried 
on  in  Atlanta  under  the  name  of  the  Lomax 
Distilling  Company  (the  only  persons  con- 
nected with  the  business  being  himself,  one 
Teitlebaum,  who  performed  the  services  of 
a  bookkeeper,  and  certain  porters  and  oth- 
er menial  employ^),  went  to  the  house  of  a 
negro  named  Martin  Wyatt,  residing  in  the 
lower  portion  of  Morgan  county,  and  employ- 
ed him  to  sell  liquor  in  'that  county.  Ao 
cording  to  Wyatt,  who  was  sworn  as  a  wit- 
ness, the  exact  language  used  by  Loeb  was: 
"I  want  to  get  you  to  sell  some  liquor.** 
Wyatt  had  never  met  Loeb  before,  and  sug- 
gested to  him  that  the  sale  of  liquor  was 
against  the  law.  Loeb  replied  that  he  would 
fix  that  so  Wyatt  would  not  be  hurt;  that 
he  would  get  a  license  which  would  protect 
him;  and  Wyatt  consented  to  sell  the  liq- 
uor. A  few  days  later  the  negro  received 
a  barrel  of  whisky,  a  cask  of  cased  whisky, 
and  also  a  case  of  rye  liquor.  With  this  he 
set  up  a  bar  in  his  home  and  began  regular- 
ly the  business  of  selling  liquor.  Loeb  prom- 
ised to  make  it  right  with  the  negro  as  to 
what  he  should  receive  as  compensation, 
promising,  among  other  things,  to  get  him  a 
suit  of  clothes,  and  told  him  to  send  the 
money  to  him  in  Atlanta.  During  the  short 
while  the  business  was  carried  on,  several 
hundred  dollars  worth  of  liquor  was  ship- 
ped out  to  the  negro.  It  was  sent  to  him, 
not  at  Rutledge,  which  was  his  nearest  rail- 
road station,  but  to  Covington  or  Social  Cir- 
cle, points  considerably  distant  from  his 
home.  The  proceeds  from  the  sale  of  this 
liquor,  with  the  exception  of  about  $130, 
which  was  on  the  defendant's  person  when 
he  was  arrested,  was  either  sent  or  carried 
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to  Loeb  In  Atlanta.  Prosecatlona  were  In- 
stituted against  the  negro,  and  when  he  was 
arrested  he  asked  the  (^cers  to  notify  Loeb. 
Loeb  came  and  got  the  linsold  portions  of  the 
liquors  which  still  remained  at  the  negro's 
house.  Loeb  procured  and  sent  to  the  ne- 
gro, about  the  time  the  first  shipment  of 
liquor  was  sent  him,  a  United  States  inter- 
nal revenue  license.  This  liquor  was  ship- 
ped out  in  the  name  of  the  Lomax  Distil- 
ling Company.  The  negro  on  one  or  more 
occasions  bad  gone  to  the  place  of  business 
of  the  Lomax  Distilling  Company  at  Atlanta 
and  left  instructions  as  to  what  liquors  were 
to  be  sent  out  and  also  had  made  payments 
of  money  there. 

The  defendant  denied  that  he  was  in  any 
wise  responsible  for  the  sales  made  by  the 
negro.  He  set  up  that  the  only  transactions 
he  had  with  the  negro  were  that  he  from 
time  to  time,  as  agent  of  the  Lomax  Distil- 
ling Company,  sold  him  liquor,  the  sales  be- 
ing made  in  Atlanta,  where  at  that  time  it 
was  lawful  to  sell  it;  that  his  trips  to  the 
negro's  home  in  Morgan  county  were  for  the 
purpose  of  collecting  money  from  him,  and 
that  when  the  negro  was  arrested  he  seized 
the  remainder  of  the  stock  on  hand  merely 
to  protect  his  house  for  the  unpaid  balance 
of  the  purchase  price;  that  the  negro  was 
in  no  sense  his  agent;  that  he  was  not  in- 
strumental In  procuring  him  to  sell  liquor. 

Teltlebaum,  the  bookkeeper  of  the  Lomax 
Distilling  Company,  testified  for  the  defense 
that  the  negro,  Martin  Wyatt,  came  to  At- 
lanta and  stated  that  he  wanted  to  buy  some 
liquor,  and  that  he  (Teltlebaum)  told  him 
that  he  would  have  to  wait  and  see  Mr. 
Loeb;  that  the  n^ro  arranged  with  Loeb 
to  buy  a  certain  amount  of  whisky  and  paid 
$30  In  advance  on  it;  and  that  afterwai*d8, 
from  time  to  time,  the  negro  ordered  whisky 
from  the  Lomax  Distilling  Company  as  any 
other  customer  would  have  dona  He  de- 
nied that  Loeb,  or  the  Lomax  Distilling 
Company,  procured  a  federal  license  for  the 
negro,  but  admitted  that  he  knew  Loeb  fur- 
nished the  negro  money  with  which  to  pay 
for  the  license,  stating  at  one  place  in  his 
testimony  that  the  license  was  mailed  to  the 
negro,  and  In  another  that  the  negro  went 
to  the  office  of  the  internal  revenue  collect- 
or and  procured  the  license.  The  cash  ad- 
vanced to  him  for  this  purpose  was  charged 
to  him  on  the  books  of  the  Lomax  Distilling 
Company. 

The  negro  testified  that  Loeb  furnished, 
not  only  the  liquor,  but  also  the  drinking 
glasses  and  the  other  paraphernalia  with 
which  the  business  was  carried  on ;  but  Loeb 
denied  this.  The  testimony  of  the  negro  as 
to  his  original  conversation  with  Loeb,  and 
as  to  several  other  material  facts  In  the  case, 
was  corroborated  by  the  testimony  of  a  ne- 
gro woman  who  lived  at  his  (Wyatt's)  house. 
There  was  also  testimony  as  to  an  admission 
by  Loeb  that  he  had  bought  and  sent  the 
revenue  license  to  Wyatt  for  the  reason  that. 


If  the  revenue  officer  should  inspect  his  books 
and  see  the  amount  of  whisky  that  Wyatt 
was  handling,  it  would  get  him  into  trouble. 
The  defense  introduced  testimony  tending 
to  impeach  Wyatt  by  proof  of  his  general 
bad  character;  and  the  state  Introduced 
proof  in  reply  showing  his  good  character 
and  worthiness  to  be  believed  on  oath.  The 
further  facts  necessary  to  an  understanding 
of  the  pointA  presented  will  be  stated  in  the 
opinion. 

E.  H.  George  and  MIddlebrook,  Rogers  & 
Knox,  for  plaintiff  In  error.  Jos.  E.  Pottle, 
Sol.  Gen.,  A.  Q.  Foster,  Sol.,  and  F.  C.  Fos- 
ter, for  the  State. 

POWELL^  J.  (after  stating  the  facts  as 
above).  When  the  negro,  Martin  Wyatt,  was 
about  to  testify  for  the  state  that  the  defend- 
ant had  employed  him  to  sell  whisky,  beer, 
etc.,  and  that  he,  in  pursuance  of  this  ar- 
rangement, had  sold  the  liquors  for  the  de- 
fendant, the  defendant's  counsel  objected  to 
the  testimony,  on  the  ground  that  the  In- 
dictment alleged  that  the  defendant  himself 
sold  the  liquors  personally,  and  did  not  allege 
that  he  sold  them  by  an  agent  or  employ^; 
that  to  prove  a  sale  through  an  agent  or  em- 
ploy6  would  show  a  fatal  variance  from  the 
manner  In  which  the  offense  Is  charged  In  the 
indictment  The  court  overruled  the  objec- 
tion, and  in  the  petition  for  certiorari  this 
is  made  a  ground  of  error.  In  the  argument 
counsel  has  strenuously  stressed  upon  us  the 
proposition  than  an  indictment  should  set 
forth  the  offense  .with  such  particularity 
that  the  defendant  will  be  Informed  with  rea- 
sonable certainty  of  the  nature  of  the  charge 
against  him,  and  will  be  protected  from  sur- 
prise brought  about  by  the  fact  that  the  state 
on  the  trial  will  offer  testimony  to  convict 
him  by  proof  of  a  transaction  not  naturally 
indicated  by  the  language  of  the  indictment ; 
that  a  defendant  charged  directly  with  the 
sale  of  liquor  would  hardly  expect  the  state 
to  attempt  to  make  out  this  crime  by  proving 
that  some  other  person  made  the  actual  sale, 
while  he  (the  defendant),  though  many  hun- 
dred of  miles  away,  procured,  counseled, 
commanded,  aided,  or  abetted  it  to  be  done. 
The  insistence,  however,  is  not  a  new  one. 
It  has  been  presented  to  the  courts  before 
a  number  of  times,  and,  despite  its  plausibil- 
ity and  its  apparent  reasonableness,  has  been 
almost  uniformly  rejected. 

In  the  case  of  Klnnebrew  v.  State,  80  Ga. 
236,  5  S.  B.  66,  in  which  the  defendant  was 
charged  with  the  Illegal  sale  of  liquor  and 
the  proof  was  that  the  sale  was  made  by  his 
derk  In  his  absence,  the  same  proposition 
now  asserted  by  the  plaintiff  in  error  was 
there  contended  for,  and  Chief  Justice  Bleck- 
ley, speaking  for  the  court,  said:  '*The  reply 
we  make  to  the  learned  historical  argument 
with  which  the  able  counsel  for  the  plaintiff 
in  error  favored  us  is  that,  had  we  been  here 
*ln  the  beginning,'  and  had  he  been  here  to 
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make  it,  we  Bhould  probably  have  yielded  to 
it;  but  a  coBtrary  construction  baa  so  long 
preyailed,  and  so  many  hundreds,  if  not 
thousands,  of  cases  have  in  the  superior  court 
practice  been  rested  upon  it,  nothing  but  the 
clearest  light  of  truth  would  now  Justify  a 
repudiation  of  the  common-law  rule." 

In  the  case  of  Hately  y.  State,  15  6a.  346, 
it  was  held:  "He  Who  procures,  counsels, 
commands,  or  incites  his  clerk  or  agent  to 
commit  a  crime,  in  his  absence,  is  guilty  as 
an  accessory  before  the  fact,  and  cannot  be 
convicted  on  an  indictment  which  charges 
him  with  having  jointly  with  his  clerk  com- 
mitted the  offense  as  principal/'  In  the  Kin- 
nebrew  Case,  supra,  this  holding  is  declared 
to  be  obiter  and  unsound,  and  it  is  held  that 
the  common-law  rule  that  there  are  no  acces- 
sories in  misdemeanors,  but  all  are  princi- 
pals, is  still  of  force  in  Georgia,  and  that 
the  defendant  may  be  convicted  of  a  mis- 
demeanor, under  an  indictment  charging  him 
with  committing  the  act,  committing  it  as 
principal,  though  the  proof  shows  that  he 
did  not  personally  commit  it,  but  was  connect- 
ed with  it  in  some  relationship  which  would 
make  him  an  accessory  if  the  offense  had 
been  a  felony.  This  rule  has  been  applied 
in  a  large  number  of  cases.  See  Mims  y. 
State,  88  Ga.  458y  14  S.  E.  712;  Parmer  v. 
State,  91  Ga.  152,  16  S.  B.  037;  Forrester  v. 
State,  63  Ga.  850;  Rooney  y.  Augusta,  117 
Ga.  709,  45  S.  E.  72;  Statham  Y.  State,  84 
Ga.  25,  10  8.  E.  493;  Eessler  Y.  State,  119 
Ga.  301,  46  S.  B.  408. 

Hardship  may  sometimes  come  from  the 
operation  of  this  rule.  It  is  nevertheless  the 
law.  We  may  say,  in  passing,  however,  that 
the  trial  judges  can  largely  guard  against  in- 
justice being  done  under  the  operation  of  the 
rule;  and  we  have  no  doubt  that  if,  on  the 
trial  of  a  case,  it  should  appear  that  the  de- 
fendant had  honestly  and  earnestly  attempt- 
ed to  inform  himself  of  the  particular  trans- 
action for  which  he  was  being  prosecuted, 
and  the  state's  counsel  had  declined  to  let 
him  know  specifically  what  transaction  he 
would  be  called  upon  to  defend,  and  that 
the  defendant  was  really  taken  by  surprise 
at  the  nature  of  the  testimony  introduced 
against  him,  the  judge  would,  by  some  means 
— ^postponing  the  trial,  continuing  the  case, 
or  otherwise — ^give  him  an  opportunity  to  get 
his  proof.  In  the  present  case  there  is  not 
the  slightest  suggestion  that  the  defendant 
did  not  know  what  transaction  he  would  be 
called  upon  to  defend.  Indeed*  it  is  candidly 
admitted  tliat  he  did  know. 

2.  There  is  also  an  assignment  of  error 
complaining  that  the  court  sustained  an  ob- 
jection to  a  question  asked  by  the  defend- 
ant's counsel  of  a  witness  for  the  state. 
Since  the  question  on  its  face  does  not  ap- 
pear to  have  related  to  a  matter  relevant  to 
the  investigation,  and  since  the  court  was 
not  informed  at  the  time  of  what  testimony 
counsel  expected  to  elicit  in  answer  to  the 
question,  according  to  repeated  rulings  of 


this  court  and  of  the  Supreme  Ck>urt,  the 
exception  is  not  meritorious. 

8.  Exception  is  taken  to  the  refusal  of  the 
court  to  give  to  the  jury  a  number  of  in- 
structions duly  requested  in  writing.  We 
have  examined  all  of  these  requests,  and 
have  compared  them  with  the  full  charge 
of  the  court,  which  is  also  contained  in  the 
record.  In  our  opinion  they  do  not  require 
discussion  at  length,  but  may  be  disposed 
of  by  the  general  statement  that  they  are 
not  meritorious,  for  one  or  the  other  of  two 
reasons — either  that  the  judge  fairly  and  ful- 
ly covered  them  in  the  general  charge,  or 
else  that  they  were  not  sound  as  proposi- 
tions of  law  applicable  to  the  case. 

4.  Exception  is  taken  to  the  following 
charge  of  the  court  to  the  jury:  **If  you  find, 
under  the  evidence  in  the  case,  that  illegal 
sales  of  liquor  were  made  in  Morgan  county 
by  some  other  person  than  the  defendant, 
but  that  the  defendant  did  knowingly  aid 
and  abet  these  sales,  or  that,  being  absent 
at  the  time  they  were  made,  he  did  yet  pro- 
cure, counsel,  or  command  another  to  make 
them,  he  would  be  held  responsible  as  a 
principal,  and  would  be  guilty  under  this 
presentment  for  selling  liquor  in  Morgan 
county."  We  think  that  this  was  a  perti- 
nent apposite  charge,  stating  the  law  ap- 
plicable to  the  case  under  investigation. 
There  was  no  evidence  that  Lioeb  himself 
personally  sold  liquor  in  Morgan  county; 
but  it  was  not  necessary  that  this  should  be 
shovm,  in  order  for  the  defendant  to  have 
been  lawfully  convicted.  If  the  jury  believ- 
ed the  testimony  of  the  negro,  Martin  Wy- 
1  att,  that  Loeb  hired  him  to  run  the  busi- 
ness and  to  sell  the  liquor  as  a  mere  em- 
ploy6,  the  defendant  should  have  been  found 
guilty  on  the  theory  that  he  procured  or 
commanded  the  sale.  If  Loeb  induced  Wy- 
att  to  sell  liquor  illegally,  whether  as  his 
agent  or  on  his  own  accomit,  he  was  guilty 
on  the  theory  that  he  counseled  the  crime. 
More  than  this,  if  he  knew  that  the  negro 
was  engaged  in  selling  liquor  illegally  in 
Morgan  county,  and  nevertheless  gave  him, 
loaned  him,  sold  him,  or  otherwise  furnished 
tdm  liquor,  or  glasses,  or  other  parapherna- 
lia with  which  to  carry  on  the  business 
(and  a  substantial  portion  of  this  is  practi- 
cally admitted  by  the  defendant's  own  tes- 
timony), he  was  guilty  on  the  theory  that 
he  aided  and  abetted  the  crima  Indeed,  we 
can  accept  the  contention  of  the  defendant 
that  the  negro  Wyatt,  the  state's  chief  wit- 
ness, is  the  veriest  liar  in  all  the  land,  and 
yet  the  conclusion  that  the  defendant  is 
guilty  is  almost  irresistibla ' 

Loeb,  seeing  and  knowing  of  the  large 
amoimt  of  liquor  that  this  negro  was  buy- 
ing and  having  shipped  to  him,  seeing  and 
knowing  that  he  had  procured  a  federal  li- 
cense as  a  retail  liquor  dealer  in  the  county 
of  Morgan,  naturally  knew  therefrom,  as  a 
man  of  ordinary  intelligence,  that  the  negro 
was  violating  the  law — ^that  he  was  engaged 
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in  the  Illegal  sale  of  liquor;  and  one  who 
knowingly  furnishes  the  proprietor  of  a 
••blind  tiger,"  or  other  place  where  liquors 
are  Illegally  sold,  the  liquors  with  which 
to  run  that  business,  whether  such  furnish- 
ing be  by  sale,  gift,  or  in  any  other  man- 
ner, bears  to  the  illegal  act  of  the  proprietor 
of  the  place  a  relationship  which,  if  the  of- 
fense were  a  felony,  would  make  him  an  ac- 
complice, and  which,  since  the  offense  is  a 
misdemeanor,  makes  him  a  principal. 

The  fact  that  the  defendant  acted  as  the 
agent  of  the  Lomaz  Distilling  Company  made 
no  difference.  The  law  does  not  look  to  the 
elTil  relations  existing  between  the  parties, 
In  determining  criminal  responsibility  in  such 
<;a8es.  The  defendant  had  no  larger  immuni- 
ty from  criminal  responsibility  for  aiding 
and  abetting  Wyatf  s  act,  by  reason  of  the 
fact  that  he  did  the  acts  of  aiding  and 
abetting  as  the  agent  of  a  corporation,  than 
he  would  have  had  if  he  had  done  so  on  his 
own  behalf.  All  who  knowingly  participate 
In  criminal  transactions  are,  in  misdemeanor 
cases,  equally  guilty,  whether  they  partici- 
pate as  cliief  or  principal  actor,  or  as  a  mere 
accessory  in  the  broader  sense  of  the  word — 
whether  on  their  own  behalf  or  as  agent  or 
employe  of  another.  The  aiding  and  abetting 
is  what  counts. 

"Aid"  is  a  plain,  homely  word,  with  a  mean- 
ing well  and  generally  understood.  ''Abet** 
smacks  more  of  technical  terminology;  but 
it  is  almost  synonymous  with  ••aid."  The  two 
words  together  ••comprehend  all  assistance 
given  by  acts,  words,  or  encouragement,  or 
by  presence,  actual  or  constructive." .  Raiford 
T.  State,  59  Ala.  106,  loa  'The  word  •abet' 
Includes  knowledge  of  the  wrongful  purpose 
of  the  perpetrator,  and  counsel  and  encour- 
agement in  the  crime."  People  v.  Dole,  122 
Cal.  486,  55  Pac.  581,  68  Am.  St  Rep.  50. 
As  Judge  Sibley  so  succinctly  expressed  it  in 
his  charge  to  the  jury:  •*The  law  in  crim- 
inal eases  does  not  take  accurate  note  of  the 
civil  relations  of  principal  and  agent  Many 
of  the  principles  relative  to  that  relation- 
ship which  are  applied  in  civil  transactions 
do  not  apply  in  criminal  matters;  for  in- 
stance, it  wouJd  not  be  a  defense  for  a  man, 
in  doing  any  act  for  which  he  would  be  crim- 
inally responsible,  that  he  did  it  simply  as 
the  employs  or  representative  of  some  other 
person,  if  at  the  time  he  was  of  sound  mind 
and  of  an  age  capable  of  committing  a  crime, 
and  acting  under  no  compulsion  or  coercion. 
In  this  case  it  would  not  be  a  defense  that 
the  defendant  was  simply  acting  as  the  rep- 
resentative or  employs  of  some  other  person. 
The  law  does  not  undertake  to  weigh  nicely 
and  precisely  a  civil  relation  that  may  be 
shown  to  exist  between  the  defendant  and 
that  other  person,  but  puts  it  under  the  rule 
of  law  I  have  just  stated." 

It  is  wholly  immaterial  whether  Wyatt 
was  Loeb*s  agent,  or  whether  Wyatt  was  the  | 


principal  and  lioeb  merely  knowingly  assist- 
ed him.  We  recall  what  Judge  Bleckley  said 
in  Forrester's  Case,  68  Ga.  350,  where  the 
defendant  declined  to  sell  liquor  himself,  but 
allowed  his  negro  servant,  Mary,  to  sell  it 
in  his  kitchen:  ••In  the  defendant's  kitchen, 
by  his  servant,  in  his  presence,  and  with  his 
co-operation  through  the  responses,  •Go  to 
Mary,*  and  •Give  the  money  to  Mary/  the 
traffic  was  carried  on.  There  is  little  doubt 
that  the  defendant  is  the  deity  of  this  rude 
shrine,  and  that  Mary  was  only  the  minister- 
ing priestess;  but  if  she  was  the  divinity,  and 
he  her  attending  spirit  to  warn  thirsty  devo- 
tees where  to  drink,  and  at  whose  feet  to  lay 
their  tribute,  he  is  amenable  to  the  state  as 
the  promoter  of  forbidden  libations.  Wheth- 
er in  these  usurped  rights  he  was  serving 
Mary,  or  Mary  him,  may  make  a  difference 
with  gods  and  goddesses,  but  makes  none 
with  men." 

6.  There  are  a  number  of  assignments  of 
error  in  addition  to  those  which  we  have 
discussed  in  terms.  We  do  not  deem  it  prof- 
itable to  set  them  out  in  extenso.  None  of 
them  raise  points  that  would  be  especially 
valuable  as  precedents.  We  have  given  them 
all  careful  consideration.  None  of  them  pre- 
sent any  reversible  error.  The  defendant 
was  fairly  tried  and  legally  convicted. 

Judgment  affirmed. 

RUSSELU  J.,  concurs  specially. 


(6  Ga.  App.  31) 
SOUTHERN  EXPRESS  COMPANY  v. 
STATE.     (No.  1.272.) 

(Court  of  Appeals  of  Georgia.    April  15,  1909.) 

1.  CTrimikal  Law   (§  69*)— Pabties  to  Of- 
fenses—••Pbingipal8"—Misdemeanobs. 

In  misdemeanors,  all  who  perpetrate,  aid, 
or  abet  the  offense  are  principals. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  CJent.  Dig.  §  74;    Dec.  Dig.  f  59.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5552-^557;  toL  8»  p.  7763.] 

2.  Intoxicating  Liquobs  (I  159*)— Fubhibh- 

ING   TO   MiNOB— EXFKESS   COMFANT. 

If  a  person  sells  intoxicating  Hqnor  to  a 
minor  and  ships  it  to  him  by  a  common  carrier, 
and  the  carrier  or  its  agent  has  information  as 
to  what  is  contained  in  the  package  and  delivert 
it  to  the  minor,  the  person  selling,  the  carriet 
transporting,  and  the  agent  delivering,  and  all 
others  who  actively  aid  or  abet  the  transaction, 
are  guil^,  as  principals,  of  a  violation  of  Pen. 
Code  1^,  S  414,  which  forbids  the  selling  or 
furnishing  of  intoxicating  liquors  to  minors.  If, 
however,  the  carrier,  or  its  agent,  does  not  know 
that  the  package  contains  intoxicating  liquors, 
and  there  is  in  the  circumstances  notmng  from 
which  the  jury  would  be  autiiorized  to  infer 
guilty  knowledge  against  them,  a  verdict  finding 
the  carrier  guilty  of  the  offense  is  as  a  matter 
of  law  contrary  to  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  §  172;   Dec  Dig.  f  159.*] 

(Syllabns  by  the  Ck>nrt) 


,  «For  other  cases  Me  same  topic  and  lecUon  NUMBBR  in  Doc  A  Am.  Digs.  1907  to  data^  A  Reporter  ladezcs 
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EhTor  from  City  Court  of  Quitman;  J. 
G.  McCall,  Judge. 

The  Southern  E3a[pre88  Company  was  con- 
victed of  furnishing  a  minor  intoxicating  liq- 
uor without  the  consent  of  his  parent  or 
guardian,  and  it  brings  error.    Reversed. 

Stanley  S.  Bennet  and  McDaniel,  Alston  ft 
Black,  for  plalntiflP  in  error.  J.  W.  Edmond- 
son,  Sol.,  for  the  State. 

POWELL,  J.  The  Indictment  was  return- 
ed by  the  grand  jury  of  Brooks  county  Joint- 
ly against  H.  J.  Sandlln,  a  saloon  proprietor, 
the  Southern  Express  Company,  a  common 
carrier,  and  Hewitt,  its  agent  at  Dixie,  Ga., 
charging  them  with  furnishing  or  causing  to 
be  furnished  to  one  Curtis  Crane,  a  minor, 
certain  intoxicating  liquors  without  the  writ- 
ten consent  of  his  parent  or  guardian.  The 
case  was  transferred  to  the  city  court  of 
Quitman,  and  the  express  company  alone  was 
put  upon  trial.  Many  exceptions  of  law  are 
taken,  but  we  think  it  is  necessary  to  reverse 
the  judgment  for  lack  of  evidence  to  support 
the  conviction.  Crane,  the  minor,  sent  the 
money  for  the  liquor  to  Sandlln  at  Valdosta, 
and  Sandlln  in  turn  delivered  the  liquor  to 
the  express  company  In  a  plain  package, 
without  anything  to  indicate  its  contents  and 
paid  the  charges  thereon.  Hewitt,  the  agent 
at  Dixie,  without  knowing  what  was  in  the 
package,  and  so  far  as  the  record  shows 
without  suspecting  it  to  be  whisky,  delivered 
it  to  the  minor. 

Under  these  circumstances  Sandlln  was 
guilty  of  furnishing  liquor  to  the  minor  at 
Dixie,  the  place  at  which  the  delivery  took 
place.  Newsome  v.  State,  1  Ga.  App.  790,  58 
S.  B.  71.  The  express  company,  if  it  had 
delivered  the  liquor  knowing  it  to  be  liquor, 
or  under  such  circumstances  as  to  imply 
guilty  knowledge  against  it,  would  have  been 
guilty  also,  having  aided  and  abetted  the  un- 
lawful act  of  Sandlln;  for  in  misdemeanors 
all  who  aid  and  abet  the  commission  of  the 
offense,  as  well  as  those  who  Immediately 
perpetrate  it,  are  principals,  and  may  be  sev- 
erally or  jointly  indicted  as  such.  Southern 
Express  Co.  v.  State,  1  Ga.  App.  700,  68  S. 
E.  e7;  Loeb  r.  State  (this  day  decided)  84  S. 
E.  838.  We  pointed  out  in  the  Newsome 
Case,  supra,  that,  on  account  of  the  fact  that 
the  minor  cannot  appoint  the  express  com- 
pany directly  or  by  implication  as  Its  agent 
to  receive  and  transport  the  liquor  for  him, 
the  relation  of  that  company  to  the  transac- 
tion is  that  of  aider  or  abetter  to  the  act  of 
the  barkeeper,  if  what  was  done  by  the  ex- 
press company  was  knowingly  done. 

While  a  person  may  be  guilty,  either  as 
actual  perpetrator  or  as  aider  or  abetter,  of 
selling  liquor  to  a  minor,  although  he  does 
not  know  the  person  to  whom  it  is  sold  or 
furnished  is  a  minor,  yet  we  know  of  no  rule 
by  which  he  can  be  convicted  upon  such  a 


transaction,  where  he  was  ignorant  of  the 
fact  that  what  was  being  sold  or  furnished 
was  liquor.  To  this  extent,  at  least,  guilty 
knowledge  Is  necessary.  Knowledge  of  the 
agent  of  the  express  company  would  be  its 
knowledge.  In  this  case  no  such  knowledge 
is  shown.  We  do  not  say,  nor  does  able 
counsel  for  the  plaintiff  in  error  contend, 
that  knowledge  may  not  be  implied  by  the 
jury  from  circumstances,  such  as  the  char- 
acter of  the  package  or  the  particular  marks 
upon  it  or  other  similar  things.  In  this 
oase,  so  far  as  the  record  shows,  neither  the 
express  company  nor  its  agent  had  guilty 
knowledge  as  to  the  contents  of  the  package, 
and  the  verdict  is  therefore,  as  a  matter  of 
law,  contrary  to  the  evidence^ 
Judgment  reversed. 


(100  Va.  4119 
WILLIS  et  al.  v.  KALMBACH  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    Mar^ 
la  1909.) 

1.  OONSTITDTIONAI.  LaW  (8  88*)— CONSTBUC- 
TION— VaLIDITT  OF  Statutory  Pbo visions. 

Nothing  short  of  a  plain  and  palpable  re- 
pugnancy between  the  Constitution  and  a  stat- 
ute will  warrant  the  courts  in  holding  the  stat- 
ute void. 

[Ed.  Note.— For  other  cases,  see  C^mstitution- 
al  Law,  Cent  Dig.  f  36;  Dec.  Dig.  S  3&*] 

2.  CONSTITDTIONAL  LaW  (§§  26,  48*)— OPERA- 

Tiow   OF    Constitution  —  Limitation    of 

Powkb^-Statb  Constitutions. 

As  to  matters  not  delegated  by  the  state  to 
the  federal  government,  the  legislative  power  of 
the  General  Assembly  is  without  limit  except 
in  so  far  as  it  is  restricted,  expressly  or  by 
strong  implication,  b^  the  state  Constitution; 
every  presumption  bemg  in  favor  at  the  consti* 
tutionality  of  a  statute. 

[Ed.  Note.— For  other  eases,  see  Constitution- 
al Law,  Cent  Dig.  §|  80,  46;  Dec.  Dig.  U  26» 
48.*] 

3.  Intoxicating  Liquors  (8  25*)— Local  Op- 
tion Elections— Right  of  Suffrage— Con- 
stitutional Provisions  —  "All  Elec- 
tions." 

The  Constitution  of  1776  permitted  per- 
sons having  certain  interests  in  real  estate  to- 
vote  for  delegates  to  the  General  Assembly.  The- 
Constitution  of  1830  permitted  any  white  male 
citizen  21  years  old  or  more,  who  was  entitled 
to  vote  •  under  the  previous  Cjpnstitution  and 
laws,  and  every  such  citizen  having  a  certain 
estate,  to  vote  for  members  of  the  General  As- 
sembly. The  Constitution  of  1850  permitted  ev- 
ery white  male  citizen  having  a  certain  resi- 
dence to  vote  for  members  of  the  General  A»^ 
sembly  and  all  officers  elective  by  the  people, 
and  the  Alexandria  Constitution  of  1864  con- 
tained a  similar  provision  (article  3,  S  1). 
Const  1869,  art.  3,  |  1,  authorized  every  male 
citizen  resident  for  a  certain  time  to  vote  upon 
all  questions  submitted  to  the  people,  which  by 
the  amendment  of  1876  was  changed  to  author- 
ize such  persons  to  vote  for  members  of  the  Gen- 
eral Assembly  and  all  officers  elective  bv  the 
peoDle,  and  Const  1902,  art  2  (Code  1904,  p. 
erxi),  relating  to  the  elective  franchise,  by 
section  18  (Code  1906,  p.  cczi),  authorised 
every  male  citizen  21  years  old  resident  for  » 
certain  time  to  vote  for  members  of  the  Gen- 
eral Assembly  and  all  officers  elective  by  the 
people;    some  of  the  provisions  of  the  article 
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not  being  self-execntlng.  Const  Schedule,  | 
18  (Code  1904,  p.  celzxylin,  provides  that  in 
all  elections  held  after  this  Constitution  be- 
comes effective,  the  qualifications  of  electors 
shall  be  those  required  by  article  2  of  the  Consti- 
tution. The  Ward  act  (Act  Gen.  Assem.  Feb. 
25,  1008 ;  Laws  1008,  p.  83,  c.  78)  provides  that 
at  any  local  option  election  held  on  or  before  the 
second  Tuesday  in  June  any  person  shall  be 
4iualified  to  vote  who  is  otherwise  qualified  and 
has  personally  paid  all  state  poll  taxes  assess- 
able against  him  during  the  next  preceding  three 
years.  Held,  in  view  of  the  history  of  the  con- 
stitutional provisions  relating  to  suffrage,  es- 
pecially of  the  change  in  the  0>nBtitution  of 
1869,  giving  a  right  to  vote  upon  all  questions 
submitted  to  the  people  and  the  subsequent  elim- 
ination of  that  provision,  and  in  view  of  the 
principal  purpose  of  the  constitutional  conven- 
tion of  1902  which  was  to  eliminate  ignorant 
suffrage,  and  of  the  purpose  of  a  constitutional 
schedule,  that  section  18  of  the  Schedule  making 
the  qualifications  of  electors  in  **all  elections'* 
those  of  article  2  meant  all  elections  ordained  by 
the  Constitution  or  mentioned  in  the  Schedule 
itself,  which  did  not  include  local  option  elec- 
tions provided  for  by  the  Ward  act,  so  that  that 
act  did  not  contravene  section  18  of  the  Sched- 
ule ;  the  General  Assembly  having  power  to  fix 
the  suffrage  qualifications  m  such  election. 

[Ed.  Note.~ror  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  31 ;   Dec.  Dig.  §  25.*] 

4.  Stattttes  (§  188*)  — Construction  — Law - 

QUAOE— OBDINABT   MeANINO. 

In  interpreting  writings,  the  words  mutt  be 
construed  with  reference  to  their  plain  and  or- 
dinary meaning,  giving  every  word  its  due  effect, 
if  possible. 

lEd.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  I  266;   Dec  Dig.  S  188.*] 

6.  Statutes  (8  206*)  —  Constbuotion  —  CoN- 

BTBUCTION  AS  WHOLB. 

Every  part  of  an  instrument,  such  as  a 
statute,  must  be  construed  with  reference  to  the 
whole  instrument  so  as  to  make  it  harmonious 
and  sensible  as  a  whole. 

[Ed.    Note.— For   other   cases,   see    Statutes, 
Cent  Dig.  I  283;   Dec  DigTTsOO.*] 

e.  CONflTITDTIONAI<     LaW     (8     10%*)   —  CON- 
8TITUTI0NAI.    PBOVISIONS  —  CONSTITUTIONAL 

Schedule— PuBPOSE. 

The  office  of  a  constitutional  schedule  is  to 
provide  for  a  transition  from  the  old  to  the 
new  Constitution  and  obviate  inconveniences 
which  would  otherwise  arise  from  a  change  in 
government,  its  purpose  not  being  to  cure  de- 
fects or  supply  omissions  in  the  O>n8titution, 
though,  if  it  plainly  shows  an  intention  to  place 
any  of  its  provisions  beyond  legislative  control, 
such  provisions  are  as  binding  as  the  Constitu- 
tion itself. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent.  Dig.  |  8;  Dec  Dig.  |  10^.*] 

7.  BLEOTIOKS    (§    il*)-^UFFBAO»— PBOVISIOWS 

or  Fedebal  CoNSTrruTiON. 

The  object  of  Const  U.  S.  Amend.  14,  so 
far  as  It  relates  to  the  right  to  vote,  was,  by  its 
express  provisions,  to  secure  the  ri^ht  to  vote  at 
any  election  for  President  and  Vice  President, 
the  executive  and  judicial  officers  of  the  state,  or 
the  members  of  its  Tiegislature,  and  the  purpose 
of  the  fifteenth  amendment  was  to  secure  the 
right  of  citizens  to  vote  in  the  elections  enumer- 
ated in  tlie  fourteenth  amendment,  which  did 
not  contemplate  an  election  such  as  a  local  op- 
tion election;  these  provisions  being  the  only 
limitation  upon  the  state's  power  to  regulate 
the  right  of  soifrage. 

[Ed.   Note.— For   other  cases,   see   Eleotions, 
Cent.  Dig.  |  8;  Dec  Dig.  S  IL*] 

Harrison,  J.,  dissenting. 


Error  to  Corporation  Court  of  Frederickfir 
burg. 

Petition  by  Kalmbach  and  others  against 
Willis  and  others.  Judgment  for  petitioners* 
and  defendants  bring  error.    Reversed. 

R.  Bl  Byrd,  Wm.  H.  Mann,  F.  M.  C^hlches- 
ter,  and  B.  P.  Willis,  for  plaintiffs  In  error. 
St.  Geo.  R.  Fitzbugh.  A.  T.  Embrey,  and  a 
O'C.  Goolrick,  for  defendants  in  error. 

KEITH,  P.  Upon  the  petition  of  the  req- 
uisite number  of  persons,  an  election  was 
ordered  by  the  corporation  court  of  the  dty 
of  Fredericksburg  to  take  place  on  the  5th 
day  of  May,  1908,  upon  the  question  "for  li- 
censing" or  "against  licensing"  the  sale  of 
intoxicating  liquors  within  the  limits  of  the 
said  city.  At  the  election  held  in  obedience  to 
this  order  351  ballots  were  cast  against  and 
320  in  favor  of  licensing. 

On  May  14,  1908,  a  petition,  signed  by  24 
persons,  was  filed,  praying  that  the  election 
be  declared  Illegal,  null,  and  void,  upon  the 
following  grounds: 

"(1)  Because  the  persons  petitioning  for 
the  election  had  not  paid  their  poll  taxes,  as 
required  by  law,  six  months  prior  to  the  pres- 
entation of  the  said  petition  to  the  corpora- 
tion court  of  Fredericksburg,  and  none  of 
them  were  exempt  from  the  payment  of  capi- 
tation taxes  as  a  prerequisite  to  voting,  and 
hence  none  of  them  were  qualified  voters  au- 
thorized to  sign  said  petition. 

"(2)  Because  about  80  per  cent  of  the  per- 
sons voting  at  the  election  were  not  qualified 
voters,  none  of  them  having  paid  their  poll 
tax  six  months  prior  to  the  date  of  the  elec- 
tion ;  they  not  being  exempt  from  such  pay- 
ment 

"(3)  Because  the  act  of  the  General  As- 
sembly approved  February  25, 1908,  known  as 
the  'Ward  Act'  (Lajvs  1908,  p.  83.  c.  73),  Is 
unconstitutional  and  void.  Inasmuch  as  the 
said  act  provides  that  at  any  local  option 
election  held  on  or  before  the  second  Tues- 
day in  June  any  person  shall  be  qualified  to 
vote  who  is  otherwise  qualified  to  vote  and 
has  personally  paid  at  least  six  months  prior 
to  the  second  Tuesday  in  June  of  that  year 
all  state  poll  taxes  assessed  or  assessable 
against  him  during  the  three  years  next  pre- 
ceding that  In  which  such  special  or  local 
option  election  is  held.'* 

A  ntunber  of  citizens  who  had  voted  against 
license  were  made  parties  defendant  and  fil- 
ed their  answer,  denying  all  the  material  al- 
legations of  the  petition ;  and,  the  case  com- 
ing on  to  be  heard  upon  the  petition,  the  an- 
swer, and  the  testimony  of  witnesses,  an  or- 
der was  entered  holding  the  Ward  act  passed 
February  25,  1908,  to  be  in  plain  conflict 
with  the  Constitution  of  Yirginla,  and  that 
the  election  held  on  May  G»  1908,  was  null 
and  void. 
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To  that  judgment  a  writ  of  error  was  al- 
lowed by  this  court 

The  only  question  insisted  upon  in  the  ar- 
gument before  us,  and  the  only  one  which 
we  shall  consider,  is  as  to  the  constitutional- 
ity of  the  act  of  Assembly  approved  Febru- 
ary 25,  1908,  and  commonly  known  as  the 
"Ward  Act" 

Counsel  for  plalntjlfTs  in  error  have  warned 
us  of  the  evils  which  must  flow  from  an  af- 
firmance of  the  judgment  of  which  they  com- 
plain, while  counsel  for  defendants  in  error 
forebode  consequences  no  less  mischievous 
should  the  judgment  be  reversed.  In  this 
dilemma  we  cannot  do  better  than  to  concede 
that  the  case  is  one  of  grave  importance,  and 
that  any  conclusion  we  may  reach  will  be  at- 
tended by  serious  results  to  the  interests  in- 
volved. 

To  pass  upon  the  power  of  the  Legislature 
and  determine  whether  a  statute  which  it 
has  enacted  is  a  valid  exercise  of  its  power, 
or  is  to  be  deemed  null  and  void  on  account 
of  its  repugnancy  to  the  Constitution,  is  a 
duty  of  the  utmost  delicacy.  From  the  earli- 
est exercise  of  this  power  by  the  courts  down 
to  the  latest  expression  upon  the  subject 
they  have  with  one  voice  declared  that  while 
the  power  was  essential  in  a  government  in 
which  the  people,  who  are  the  source  of  all 
power,  have  seen  fit  to  restrain  the  various 
governmental  agencies,  which  they  have  es- 
tablished, by  an  organic  act  or  Constitution 
emanating  directly  from  themselves,  nothing 
short  of  a  plain  and  palpable  repugnancy  to 
the  Constitution  of  the  statute  whose  validity 
is  called  in  question  can  warrant  a  court  in 
holding  a  statute  to  be  null  and  void. 

Another  principle  of  equal  authority  is 
that:  "As  to  matters  not  ceded  to  the  fed- 
eral government,  the  legislative  powers  of 
the  General  Assembly  are  without  limit,  ex- 
cept 80  far  as  restrictions  are  imposed  by  the 
Constitution  of  the  stat^  in  express  terms  or 
by  strong  implication.  The  state  Constitu- 
tion is  a  restraining  instrument  only,  and 
every  presumption  is  made  in  favor  of  the 
constitutionality  of  a  state  statute.  No 
stronger  presumption  is  known  to  the  law. 
In  order  to  warrant  the  courts  to  declare  a 
state  statute  unconstitutional,  the  infraction 
must  be  clear  and  palpable."  Whitlock  v. 
Hawkins,  105  Va.  242,  63  S.  B.  401. 

As  is  said  in  Prison  Association  of  Vir- 
ginia V.  Ashby,  »3  Va.  667,  25  S.  B.  893: 
•*The  Legislature  of  the  state  has  plenary 
legislative  power,  except  where  it  is  restrict- 
ed by  the  Constitution  of  the  state  or  of  the 
United  States,  and  the  courts  have  no  power 
to  declare  its  acts  invalid  merely  because 
they  regard  the  legislation  as  unwise  or  vi- 
cious." 

And  in  Button  v.  State  Corporation  Com- 
mission, 105  Va.  634,  54  S.  E.  769,  it  is  said 
that  acts  of  the  Legislature  "are  always 
presumed  to  be  constitutional,  and  can  nev- 
er be  declared  otherwise,  except  where  they 
clearly  and  plainly  violate  the  Constitution. 


All  doubts  are  resolved  In  favor  of  their 
validity,  and,  in  resolving  doubts,  the  legis- 
lative construction  put  upon  the  Constitu- 
tion is  entitled  to  great  consideration,  though 
it  will  not  be  given  a  controlling  effect" 
See,  also.  Eyre  v.  Jacob,  14  Grat  422,  73 
Am.  Dec.  367. 

The  principles  enunciated  in  these  deci- 
sions are  fully  recognized  and  firmly  estab- 
lished. 

By  article  2,  S  18,  Const  1902  (Code 
1904,  p.  ccxl),  it  is  provided  that:  "Every 
male  citizen  of  the  United  States,  twenty- 
one  years  of  age,  who  has  been  a  resident  of 
the  state  two  years,  of  the  county,  city,  or 
town  one  year,  and  of  the  precinct  in  which 
he  offers  to  vote,  thirty  days,  next  preced- 
ing the  election  in  which  he  offers  to  vote, 
has  been  registered,  and  has  paid  his  state 
poll  taxes,  as  hereinafter  required,  shall  be 
entitled  to  vote  for  members  of  the  Greneral 
Assembly  and  all  officers  elective  by  the 
people.    ♦    ♦    ♦  »* 

The  remaining  sections  of  that  article 
merely  serve  to  provide  the  means  by  which 
the  voter  may  be  secured  in  the  exercise  of 
his  right,  and  the  public  may  be  protected 
against  fraudulent  and  Illegal  voting. 

This  article  prescribes  the  qualifications 
for  voters  ^or  members  of  the  General  As- 
sembly and  all  officers  elective  by  the  people. 
That,  and  none  other,  is  its  purpose  and  ex- 
tent 

It  will  be  well  to  consider  the  suffrage 
provisions  of  former  Constitutions  of  this 
commonwealth. 

In  the  Constitution  of  1776  it  was  provided 
that  "the  right  of  suffrage  in  the  election  of 
members  to  both  houses  shall  remain  as  ex- 
ercised at  present";  and,  turning  to  Hen- 
nlng's  Statutes  at  Large,  vol.  8,  at  page  306^ 
we  find  that  "every  person  shall  have  a  right 
to  vote  at  any  election  of  burgesses,  for  any 
county,  who  hath  an  estate  of  freehold  for 
his  own  life  or  the  life  of  another,  or  other 
greater  estate"  in  land  as  therein  prescribed 
— ^thus  incorporating  into  the  Constitution 
the  right  of  suffrage  as  it  was  at  that  time 
exercised  by  virtue  of  the  statute  law. 

By  the  Constitution  of  1830  (article  3,  f 
14)  "every  white  male  citizen  resident  there- 
in aged  21  years  and  upwards  being  qualified 
to  exercise  the  right  of  suffrage  according  to 
the  former  Constitution  and  laws,  and  every 
such  citizen  being  possessed  or  whose  tenant 
for  years  or  at  will  or  at  sufferance,  is  pos- 
sessed of  an  estate  of  freehold  of  the  value 
of  $25  ♦  ♦  ♦  shall  be  qualified  to  vote 
for  members  of  the  General  Assembly." 

Under  the  Constitution  bf  1850  (article  8, 
I  1)  "every  white  male  citizen,  of  the  com- 
monwealth who  has  been  a  resident  of  th» 
state  for  two  years,  and  of  Uie  comity,  city 
or  town  where  he  offers  to  vote  for  twelve 
months  next  preceding  an  election — and  na 
other  person — shall  be  qualified  to  vote  for 
members  of  the  General  Assembly  and  of  all 
officers  elective  by  the  people." 
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A  similar  proyislon  occors  In  the  Alexan- 
dria Constitution  of  1864  (article  8,  f  1)  and 
by  that  of  1869  (article  3,  f  1),  known  as 
the  "Underwood  Constitution":  "Every  male 
citizen  of  the  United  States  who  shall  have 
been  a  resident  of  this  state  twelve  months 
and  of  the  county,  city  or  town  in  which  he 
shall  offer  to  vote  three  months  next  pre- 
ceding the  electi(»i  shall  be  entitled  to  vote 
upon  all  questions  submitted  to  the  people  at 
such  election." 

It  is  to  be  observed  that  down  to  1850 
the  qualification  of  voters  applied  only  to  the 
election  of  members  of  the  General  Assem- 
bly. At  that  time,  however,  the  number  of 
officers  to  be  chosen  by  direct  vote  of  the 
people  was  greatly  increased,  and  provision 
was  then  made  that  the  electorate  created 
t>y  the  Constitution  should  be  qualified  to 
vote  for  members  of  the  G^eneral  Assembly 
and  for  all  officers  elective  by  the  people. 
It  is  a  striking  circumstance  that  the  Con- 
stitution of  1869  provided  that  the  electo- 
rate which  it  created  should  be  "entitled  to 
vote  upon  all  questions  submitted  to  the  peo- 
ple at  such  election,"  and  that  within  seven 
years  after  its  adoption  that  Constitution 
was  amended  and  the  language  of  the  Con- 
stitution of  1850  upon  this  subject  was  re- 
stored. Acts  1875,  p.  82,  c.  87;  Acts  1876, 
p.  87,  c.  88. 

We  think  it  plain  that,  if  the  question  be- 
fore us  were  to  be  determined  by  reference 
to  the  second  article  of  the  Constitution, 
there  could  be  no  doubt  that  the  Legislature, 
following  the  precedents  that  had  been  estab- 
lished from  the  foundation  of  our  govern- 
ment, would  have  had  the  right  to  prescribe 
the  qualifications  of  voters  at  all  elections 
except  those  for  members  of  the  General  As- 
sembly and  officers  elective  by  the  people, 
the  only  elections  which  are  mentioned  or 
referred  to  in  that  article,  or  indeed  in  any 
part  of  the  Constitution,  until  we  come  to 
the  Schedule,  the  effect  of  which  we  shall 
now  consider. 

The  eighteenth  section  of  the  Schedule  pro- 
vides (Code  1904,  p.  cclxxvUi)  that:  "In  all 
elections  held  after  this  Ck>nstitution  goes  in- 
to effect,  the  qualifications  of  electors  shall 
be  those  required  by  article  two  of  this  Con- 
stitution." And  the  contention  is  that  the 
phrase  "all  elections"  embraces,  not  only  all 
•elections  provided  for  by  the  Constitution, 
but  elections  of  every  kind  and  description, 
that  it  fastens  Itself  upon,  regulates,  and 
controls  the  power  of  the  Legislature  with 
respect  to  all  elections  which  it  may  see  fit 
to  order,  and  confines  the  electorate  to  those 
having  the  qualifications  required  by  article 
2  of  the  Constitution  (Code  1904,  p.  ccxl). 

It  is  true  that  in  the  interpretation  of  all 
writings  words  must  be  construed  with  refer- 
ence to  their  plain  and  ordinary  meaning, 
and,  if  possible,  every  word  must  be  given 
its  due  force  and  effect ;  but  in  the  effort  to 
give  to  words  their  due  force,  we  must  not 


lose  sight  of  other  parts  of  the  instrument, 
but  each  part  must  be  construed  with  refer- 
ence to  the  whole,  so  as  to  make  it  harmoni- 
ous and  sensible  as  a  whole. 

As  was  said  by  Judge  Moncure  in  th* 
Richmond  Mayoralty  Case,  19  Grat  712: 
"The  office  of  a  schedule  is  to  provide  for  a 
transition  from  the  old  to  the  new  govern- 
ment, and  to  obviate  inconveniences  which 
would  otherwise  arise  from  such  transition." 
Elsewhere  in  the  same  opinion  it  is  said  that, 
"if  a  convention  in  framing  the  Schedule 
should  plainly  show  an  intention  to  place 
any  of  its  provisions  beyond  the  control  of 
the  Legislature,  such  provisions,  being  the 
act  of  the  representatives  of  the  sovereignty 
of  the  state  without  any  constitutional  re- 
strictions, would  be  as  effectual  and  binding 
as  if  they  were  embodied  in  the  Constitution 
itself." 

The  general  principle,  however,  is  that  the 
office  of  a  schedule,  as  this  Schedule  discloses, 
is  not  to  cure  defects  or  provide  for  omis- 
sions in  the  Constitution;  not  to  Introduce 
new  and  substantive  provisions  into  the  Con- 
stitution. There  was  no  occasion  for  that 
The  whole  subject,  the  entire  instrument, 
was  within  the  breast  of  the  convention  and 
subject  in  all  its  parts  to  be  altered  and 
amended  as  to  the  convention  seemed  best 
Is  it  to  be  supposed  that  under  such  circum- 
stances a  provision  which  was  to  limit  the 
power  of  the  Legislature  over  a  numerous 
and  important  class  of  subjects,  a  power 
which  had  existed  In  and  been  exercised  by 
all  preceding  Legislatures,  would  have  been 
postponed  to  the  Schedule?  To  do  so  would 
be  to  suggest  doubt  and  to  invite  controversy, 
when,  if  such  was  the  purpose  of  the  conven- 
tion, it  could  have  been  placed  beyond  the 
pale  of  question  or  debate  by  its  insertion 
where  it  properly  belonged. 

But  it  is  urged  upon  us  that  the  convention 
was  called  and  the  Constitution  was  adopted 
in  order  to  purge  the  electorate  of  ignorant 
and  undesirable  voters,  and  that  unless  all 
elections  of  whatever  description  are  to  be 
confided  to  the  electorate  thus  established, 
the  convention  to  that  extent  fell  short  of 
discharging  its  duty. 

We  have  seen  that  in  the  several  Constitu- 
tions of  this  state  down  to  that  of  1869,  and 
under  it  after  the  amendment  of  1876,  the 
General  Assembly,  without  question  in  nu- 
merous instances  and  in  furtherance  of  vari- 
ous objects,  exercised  its  power  and  discre- 
tion in  submitting  questions  to  an  electorate 
of  its  own  choosing  with  qualifications  dif- 
ferent from  those  prescribed  by  the  Consti- 
tution. We  have  seen  'that  the  Constitution 
of  1869  provided  in  express  terms  that  the 
electorate  which  it  established  should  vote 
"upon  all  questions  submitted  to  the  people" ; 
and  we  have  seen  tliat  this  provision  was 
stricken  out  and  the  phrase,  "for  members 
of  the  General  Assembly  and  all  officers  elee^ 
tive  by  the  people,"  was  inserted,  thereby 
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bringing  the  Constitution  of  1869  Into  har- 
mony with  the  long-established  policy  of  the 
commonwealth. 

This  circumstance  seems  to  us  to  be  one 
of  the  utmost  Importance.  From  1776  to 
18C9  the  power  had  been  exercised  by  the 
General  Assembly,  when  dealing  with  elec- 
tions not  provided  for  in  the  Ck)nstltution,  to 
prescribe  the  qualifications  for  an  electorate 
as  to  such  elections.  By  the  Constitution  of 
1869  this  power  was  taken  away,  and  the 
people  of  Virginia,  with  their  attention  di- 
rected to  the  specific  question,  voted  to  strike 
this  provision  from  the  Constitution  and  re- 
stored the  power  to  the  Oeneral  Assembly. 

It  is  true  that  the  convention  of  1901  was 
assembled  in  order  to  purge  the  electorate 
of  ignorant  and  undesirable  voters.  When 
the  convention  met,  the  chief  difficulty  en- 
countered in  the  performance  of  their  duty 
was  found  in  the  limitations  upon  their 
power  contained  in  the  fourteenth  and  fif- 
teenth amendments  to  the  Constitution  of  the 
United  States. 

The  object  of  the  fourteenth  amendment, 
so  far  as  it  bears  upon  the  question  before 
us,  was  to  secure  **the  right  to  vote  at  any 
election  for  the  choice  of  electors  for  Presi- 
dent and  Vice  President  of  the  United  States, 
Bepresentatlves  in  Congress,  the  executive 
and  Judicial  officers  of  a  state,  or  the  mem- 
bers of  the  Legislature  thereof." 

The  fifteenth  amendment  declares  that  "the 
right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  Unit- 
ed States  or  by  any  state  on  account  of  race, 
color,  or  previous  condition  of  servitude.*' 
Code  1904,  p.  clvL 

We  think  that  it  may  fairly  be  said  that 
the  fifteenth  amendment  Is  intended  to  se- 
cure the  right  of  citizens  to  vote  in  the  elec- 
tions enumerated  in  the  fourteenth  amend- 
ment ;  that,  with  respect  to  the  right  of  suf- 
frage, the  two  amendments  cover  and  em- 
brace the  same  objects. 

These  amendments  imposed  the  only  limi- 
tations that  existed  upon  the  power  of  the 
convention  to  deal  with  the  question  of  suf- 
frage, and  certainly  the  fourteenth  amend- 
ment never  contemplated  an  election  such  as 
we  are  now  considering. 

So  far  as  the  history  of  the  times  throws 
light  upon  the  situation,  there  is  nothing  to 
suggest  that  any  part  of  the  evil  with  which 
the  convention  had  to  deal  grew  out  of  or 
was  In  any  degree  referable  to  the  Im- 
proper exercise  of  the  power  which  the  Leg- 
islature had  theretofore  possessed  to  pro- 
vide an  electorate  other  than  that  created 
by  the  Constitution  for  the  determination  of 
elections  for  which  the  Constitution  itself 
did  not  provide. 

The  exercise  of  the  power  having  been  the 
subject  of  no  complaint,  it  may  well  be  sup- 
posed that  the  convention  felt  that,  having 
purged  the  electorate  by  which  the  General 
Assembly    was    to    be    chosen,    that    body 


would  be  in  the  future  entitled  to  the  samt 
confidence  and  respect  which  it  had  thereto- 
fore enjoyed. 

It  Is  said,  however,  that,  unless  the  con- 
struction contended  for  by  defendants  in 
error  be  given  to  the  eighteenth  section  of 
the  Schedule,  it  would  be  meaningless  and 
Inoperative. 

The  Schedule  provided  for  convening  the 
Legislature  within  five  days  after  the  Con- 
stitution went  into  effect.  The  eighteenth 
section  of  the  Schedule  provides  that  in  all 
elections  held  after  the  Constitution  goes 
into  effect  the  qualification  of  electors  shali 
be  those  required  by  article  2  of  the  Con- 
stitution; that  is,  with  respect  to  all  elec- 
tions which  were  intended  to  be  embraced 
by  this  section  of  the  Schedule  all  the  re- 
quirements of  article  2  should  apply,  not 
this  or  that  section  of  article  2,  but  article 
2  as  an  entirety.  Some  of  the  sections  of 
that  article  are  not  self-executing  and  re- 
quire legislative  action  to  render  them  opera- 
tive. The  Schedule  refers  in  terms  to  many, 
If  not  all,  the  elections,  state,  county,  and 
municipal  provided  for  by  the  Constitution, 
and  It  is  a  reasonable  construction  of  the 
eighteenth  section  of  the  Schedule  to  make 
It  apply  either  to  all  elections  ordained  by 
the  Constitution  or  to  all -such  as  are  men- 
tioned in  the  Schedule  itself,  if  any  election 
provided  for  by  the  Constitution  be  omitted ; 
or,  to  put  it  more  accurately,  is  such  a  con- 
struction so  manifestly  contrary  to,  unwar- 
ranted by,  and  so  plainly  at  war  Mth  the 
Constitution  that  it  must  be  condemned  by 
the  courts? 

The  word  "all"  is  without  doubt  one  of 
very  comprehensive  meaning,  but  the  mean- 
ing to  be  given  to  it  In  any  particular  case 
must  be  determined  by  its  context  It  may 
have  its  broadest  signification,  or  it  may  be 
limited  in  Its  meaning  to  all  of  a  particular 
kind  or  class.  This  phrase  "all  elections'* 
has  been  frequently  construed  by  the  courts 
of  other  states. 

In  Blrchmore  v.  State  Board  of  Canvassers, 
78  S.  C.  461,  59  S.  E.  145,  the  Supreme  Court 
of  South  Carolina  held  that  an  election  to  de- 
termine whether  or  not  intoxicating  liquor 
may  be  sold  in  a  precinct  is  within  a  consti- 
tutional provision  that  all  elections  shall  be 
by  ballot.  This  case  is  reported  In  14  L.  R. 
A.  (N.  S.)  p.  850,  and  is  the  subject  of  an 
elaborate  note,  in  which  It  is  said  **that  the 
position  of  the  court  that  the  phrase  'all 
elections,'  as  used  in  the  Constitution,  was 
sufficiently  broad  to  include,  not  only  elec- 
tions for  the  selection  of  officers,  but  also 
elections  to  determine  any  particular  or  spe- 
cial question  which  might  be  submitted  to 
the  electors,  seems  to  be  contrary  to  the 
weight  of  authority,  as  the  general  rule  ap- 
pears to  be  that  the  words  •election'  or  'all 
elections'  imply  merely  elections  for  the  se- 
lection of  officers,  and  that  elections  for  the 
decision  of  some  stated  proposition  need  not 
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be  conducted  under  the  formal  and  prescrib- 
ed rules  for  elections  for  the  selection  of 
officers."  In  support  of  this  criticism  many 
cases  are  dted. 

In  Valverde  v.  Shattuck,  19  Colo.  104,  34 
Pac.  947,  41  Am.  St  Rep.  206,  the  Constitu- 
tion in  question  provided  that  "every  male 
person  over  the  age  of  twenty-one  years, 
possessing  the  following  qualifications,  shall 
be  entitled  to  vote  at  all  elections."  The 
court  said:  "In  our  opinion  the  word  'elec- 
tions' thus  used  does  not  have  its  general 
or  comprehensive  signification,  including  all 
acts  of  voting,  choice,  or  selection  without 
limitation,  but  is  used  in  a  more  restricted 
political  sense, — as  elections  of  public  offi- 
cers." 

In  Graham  r.  Greenville,  G7  Tex.  62,  2 
&  W.  742,  article  603  of  the  Revised  Stat- 
utes of  1879,  reads  as  follows:  "Whenever  a 
majority  of  the  inhabitants  qualified  to  vote 
for  members  of  the  state  Legislature  of  any 
territory  adjoining  the  limits  of  any  city 
accepting  the  provisions  of  this  title,  to  the 
extent  of  one-half  mile  in  width,  shall  vote  in 
favor  of  becoming  a  part  of  said  city,  any 
fhree  of  them  may  make  affidavit  to  the  fact, 
to  be  filed  before  the  mayor,  who  shall  cer- 
tify the  same  to  the  city  council  of  said 
city."  Under  this  law  the  court  held  that  a 
petition  signed  by  a  majority  of  the  quali- 
fied voters  within  a  certain  district  was  a 
sufficient  vote  to  determine  the  question  of 
annexation,  although  the  Constitution  said 
that  in  all  elections  by  the  people  the  vote 
should  be  by  ballot;  the  court  holding  that 
this  provision  of  the  Constitution  did  not 
provide  that  the  will  of  a  limited  number  of 
^people  on  any  subject  in  which  they  might 
be  Interested  should  be  ascertained  in  no 
other  way  than  by  ballot 

In  Porter  v.  Crook,  126  Ala.  600,  28  South. 
745,  the  Constitution  provided  that  all  elec- 
tions by  the  people  should  be  by  ballot,  and 
that  the  General  Assembly  should  pass  laws 
to  regulate  and  govern  elections  in  the  state, 
and  all  such  laws  should  be  uniform  through- 
out the  state,  and  that  no  classes  of  qualified 
voters  should  be  excluded  from  participating 
In  the  elections.  The  Legislature  passed  a 
law  providing  for  an  election  to  establish  a 
county  seat,  which  Jaw  required  ballots  to  be 
numbered,  and  that  the  election  be  restricted 
to  voters  within  the  county.  The  court  said 
that  it  might  well  be  doubted  whether  the 
provisions  of  the  article  of  the  Constitution 
cited  above  did  not  relate  exclusively  to 
elections  held  to  select  public  officers;  but 
that  it  was  unnecessary  to  decide  that  ques- 
tion, as  the  power  to  locate  or  change  a 
county  seat  was  exclusively  in  the  Legisla- 
ture, and  it  could  prescribe  any  method  for 
selecting  a  location  that  it  chose. 

In  Pritchard  v.  Magoun,  100  Iowa,  364,  80 
V.  W.  512,  46  L.  R.  A.  381,  a  statute  con- 
tained the  ,f olio  wing  provisions:  "That  in 
all  elections  to  be  held  after  November  1st, 


1892,  in  the  state,  for  public  officers  (except 
those  elected  at  school  elections),  the  voting 
shall  be  by  ballots,  printed  and  distributed 
at  public  expense  as  hereinafter  provided; 
and  no  other  ballot  shall  be  used."  ^The 
term  'city  election'  shall  apply  to  any  munic* 
ipal  election  held  in  a  city  or  incorporated 
town."  The  court  held  that  the  latter  pro- 
vision was  not  intended  to  apply  to  a  special 
election,  although  held  within  the  limits  of 
a  city,  and  the  provisions,  taken  together, 
did  not  require  that  an  election  to  decide 
the  question  of  raising  money  to  build  a 
bridge  should  be  by  ballot 

And  the  same  laws  were  held  not  to  apply 
to  a  special  election  held  for  the  purpose  of 
raising  money  to  support  a  railroad.  Bras 
V.  McConnell,  114  Iowa,  402,  87  N.  W.  290. 

See,  also,  Buckner  v.  Gordon,  81  Ky.  665 ; 
Belles  V.  Burr,  76  Mich.  1,  43  N.  W.  24. 

In  Hanna  v.  Young,  84  Md.  179,  85  Atl. 
674,  34  L.  R.  A.  55,  57  Am.  St  Rep.  396,  the 
Supreme  Court  of  Maryland  construed  a  pro- 
vision of  the  Constitution  of  that  state  which 
reads  as  follows:  "All  elections  shall  be  by 
ballot  and  every  male  citizen  of  the  United 
States  of  the  age  of  twenty-one  years  or  up- 
wards, who  has  been  a  resident  of  the  state 
for  one  year,  and  of  the  legislative  district 
of  Baltimore  city,  or  of  the  county,  in  which 
he  may  offer  to  vote,  for  six  months  next 
preceding  the  election,  shall  be  entitled  to 
vote,  in  the  ward  or  election  district  in 
which  he  resides,  at  all  elections  hereafter 
to  be  held  in  the  state."  "It  is  contended," 
said  the  court,  "that  this  section  of  the  Con- 
stitution plainly  comprehends  and  includes 
within  its  express  terms  all  elections,  wheth- 
er state,  federal,  county,  or  municipal.  Yet 
there  Is  but  one  municipality  mentioned  in 
this  section  of  the  organic  law,  and,  in  fact, 
Baltimore  city  is  the  only  municipality  men- 
tioned eo  nomine  in  any  part  of  the  Con- 
stitution. This  court  in  Smith  v.  Stephan, 
66  Md.  381,  7  Atl.  561,  10  Atl.  671,  Mr.  Jus- 
tice Bryan,  delivering  the  opinion  of  the 
court,  said:  'It  is  sufficient  to  say  that  no 
municipal  elections  except  those  held  in  the 
city  of  Baltimore  are  within  the  terms  or 
meaning  of  the  Constitution.'  Whilst  the 
Constitution  of  Maryland  (article  3,  §  48) 
authorizes  and  empowers  the  General  As- 
sembly to  create  corporations  for  municipal 
purposes.  It  nowhere  prohibits  the  Legisla- 
ture from  Imposing  upon  the  qualified  voters 
residing  within  the  corporate  limits  of  a 
town  any  reasonable  restrictions  It  may 
deem  proper,  when  seeking  the  exercise  of 
the  right  of  elective  franchise  in  the  selec- 
tion of  its  officers.  In  this  respect  the  pow- 
er of  the  Legislature  is  unlimited." 

The  contention  before  the  Maryland  court 
was,  as  here,  that  the  act  in  question  was 
void  because  the  Constitution  had  conferred 
the  right  and  prescribed  the  qualifications  of 
electors  at  all  elections,  and  the  I^egislacure 
was  therefore  without  authority  to  change 
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01*  add  to  them  in  any  manner.  Speaking  to 
this  proposition,  the  court  said:  "The  Con- 
stitution of  this  state  provides  for  the  crea- 
tion of  certain  officers,  state  and  county, 
which  are  filled,  either  by  election  or  by  ap- 
pointment; and  we  regard  it  as  an  unrea- 
sonable inference  to  suppose  that  municipal 
elections  held  within  the  state  (outside  the 
corporate  limits  of  Baltimore  city)  can  be 
properly  termed  elections  under  the  Constitu- 
tion, such  as  state  and  county  elections,  or 
that  the  framers  of  the  Constitution  ever 
contemplated  that  article  1,  S  1,  of  that  in- 
strument, was  intended  to  apply  to  munic- 
ipal elections,  such  as  the  one  now  cnder 
consideration,  which  is  the  mere  creature  of 
statutory  enactment."  The  court  then  re- 
fers with  approval  to  the  case  of  State  ex 
rel.  Atty.  Gen.  v.  Dillon,  32  Fla.  545,  14 
South.  383,  22  L.  R.  A.  124,  where  it  was 
held  that  the  suffrage  provision  in  the  Con- 
stitution of  that  state,  prescribing  the  quali- 
fications of  voters  at  all  elections  under  it, 
does  not  apply  to  elections  for  municipal  of- 
ficers, but  such  elections  are  subject  to  stat- 
utory regulation;  and  further,  that  it  is 
competent  for  the  Legislature  to  prescribe 
the  qualifications  of  voters  at  the  same. 
Continuing,  the  Maryland  court  says:  "It  is 
only  at  elections  which  the  Constitution  it- 
self requires  to  be  held,  or  which  the  Legis- 
lature under  the  mandate  of  the  Constitution 
makes  provision  for,  that  persons  having  the 
qualifications  set  forth  in  said  section  1,  art 
1,  are  by  the  Constitution  of  the  state  to  be 
qualified  electors."  See,  also,  McMahon  v. 
Savannah,  66  Ga.  217,  42  Am.  Rep.  65. 

We  have  freely  used  the  notes  to  cases 
in  Lawyers*  Reports  Annotated,  and  cheer- 
fully acknowledge  our  obligation. 

To  recapitulate  the  case  made  by  the  rec- 
ord: We  find  that  the  power  which  the  or- 
der appealed  from  denies  to  the  General  As- 
sembly has  been  exercised  by  that  body  un- 
der every  Constitution  of  this  commonwealth 
from  1776  down  to  that  of  1902.  Down  to  the 
Constitution  of  1830,  the  right  to  vote  was 
expressly  given  by  the  Constitutions  only 
as  to  members  of  the  General  Assembly.  By 
the  Constitution  of  1850,  the  right  was  ex- 
tended by  adding  the  phrase  "all  ofl!icers  elec- 
tive by  the  people."  The  Constitution  of  1864 
used  the  same  expression.  In  1869  the  con- 
stitutional provision  was  extended  to  "all 
questions  submitted  to  the  people/*  which 
was  by  direct  vote  of  the  people  stricken  out 
in  1876,  and  the  right  "to  vote  for  members 
of  the  General  Assembly  and  all  officers 
elective  by  the  people"  was  substituted  for  it. 
As  we  have  seen,  the  principal  object  of 
calling  the  convention  of  1901  was  to  purge 
the  electorate  of  undesirable  and  ignorant 
voters,  and  the  chief  difficulty  in  accomplish- 
ing that  object  was  found  in  the  fourteenth 
and  fifteenth  amendments  to  the  Constitu- 
tion of  the  United  States.  The  provision  of 
the  second  article  of  the  state  Constitution 
confers  a  right  of  suffrage  which  is  practi- 


cally commensurate  with  these  amendments. 
The  Constitution  of  the  state,  exclusive  of 
the  Schedule,  it  is  conceded,  does  not  make 
the  act  of  Assembly  here  called  in  question 
unconstitutional;  but.  If  it  be  so,  it  is  by 
virtue  of  the  eighteenth  section  of  the  Sched- 
ule. The  ohice  of  a  schedule  is  to  '^provide 
for  the  transition  from  the  old  to  the  new 
government,"  and  not  to  introduce  independ- 
ent and  substantive  provisions  of  law  into 
the  Constitution,  though  it  is  conceded  that 
it  may  be  done  if  such  purpose  plainly  ap- 
pears. When  the  Schedule  was  prepared,  the 
whole  of  the  Constitution  was  still  within 
the  control  of  the  convention  to  alter  and 
amend  as  it  deemed  proper,  and,  had  such 
been  the  purpose,  a  provision  so  important 
as  that  under  consideration  would  have  been 
inserted  in  its  appropriate  place  in  plain  and 
unequivocal  language,  as  was  done  in  the 
Constitution  of  1869,  and  not  in  an  unusual 
and  inappropriate  place  and  expressed  in  un- 
decided and  ambiguous  terms,  certain  to 
cause  doubt  and  to  invite  controversy.  The 
phrase  "all  elections,*'  as  must  have  been 
known  to  the  learned  lawyers  in  the  conven- 
tion, had  in  many  states  been  held  to  refer 
only  to  such  elections  as  had  been  prescrib- 
ed by  the  Constitution  itself,  and,  indeed,  at 
the  time  the  Schedule  was  adopted,  there 
was  no  decision  to  the  contrary;  the  case 
of  Blrchmore  v.  State  Board  of  Canvassers^ 
supra,  having  been  decided  since  that  date. 

We  have  seen  that  article  2  was  not  self- 
executing  as  to  some  of  its  features,  and 
that  the  Schedule  provided  for  the  assem- 
bling of  the  Legislature  within  five  days  aft- 
er the  Constitution  went  into  effect  Many, 
if  not  all,  of  the  elections  mentioned  in  the 
Constitution  are  referred  to  in  the  Schedule, 
and  it  was  a  natural  and  proper  thing,  un- 
der all  the  circumstances,  to  insert  a  man- 
datory clause  in  the  Schedule  which  made  It 
imperative  upon  the  General  Assembly  to 
provide  at  once  that  "all  elections*'  within 
the  purview  of  the  Constitution  and  Sched- 
ule should  be  held  in  accordance  with  arti- 
cle 2. 

When  all  these  facts  are  recalled,  and  the 
rules  of  construction  to  which  we  have  re- 
ferred are  applied  to  them,  when  we  reflect 
that  all  legislative  power  may  be  exercised 
by  the  General  Assembly,  except  as  restrain- 
ed by  the  Constitution,  that  it  Is  only  in 
cases  of  plain  and  palpable  repugnancy  to 
the  Constitution  that  we  can  declare  the  stat- 
ute to  be  unconstitutional,  and  that  to  doubt 
is  to  affirm  the  validity  of  the  statute — we 
are  led  to  the  conclusion  that  the  statute 
In  question  is  a  valid  expression  of  legis- 
lative power. 

•Bull  et  al.  v.  Read,  13  Grat  78,  is  a  lead- 
ing case  in  this  state,  and  beyond  its  limits 
with  respect  to  the  power  of  the  Legislature 
to  make  the  operation  of  a  statute  dependent 
upon  a  vote  of  the  people  thereafter  to  be 
taken,  or  other  future  contingency,  and  in 
the  course  of  his  opinion.  Judge  Lee  speaks 
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.as  fo]k>ws:  "As  to  the  wisdom  and  ex- 
pediency of  this  kind  of  legislation,  this  is 
not  the  place  to  express  an  opinion.  To  say 
that  it  is  liable  to  be  abused  is  but  to  affirm 
what  Is  equally  true  of  every  mode  of  legis- 
lation. Whilst  there  may  be  occasions  on 
which  it  may  be  adopted  with  advantage  to 
the  public  Interest,  it  may  also  be  resorted  to 
upon  others  to  enable  the  representative  to 
escape  from  his  just  responsibilities.  Yet, 
however  profoundly  impressed  the  judicial 
mind  may  be  in  any  given  Instance  with  Its 
Impropriety  and  inexpediency,  it  will  not  do 
to  say  that  for  that  cause  the  law  may  be 
set  aside.  This  would  but  be  for  the  ju- 
diciary to  set  itself  up  as  a  revisory  body 
upon  the  acts  of  the  General  Assembly,  and 
would  be  a  plain  usurpation  upon  the  powers 
conferred  upon  that  body.  ♦  ♦  ♦  How 
great  soever  the  evil  may  be,  the  security 
against  it  must  be  sought  in  the  wisdom 
and  Integrity  of  the  legislative  body,  or,  fall- 
ing these,  the  corrective  will  be  found  In  the 
virtue  and  intelligence  of  the  people." 

No  matter  how  ingeniously  arranged  may 
be  the  checks  and  limitations  imposed  by 
Constitutions,  the  {>oint  will  at  last  be  reach- 
ed where  confidence  must  be  reposed,  and 
wherever  that  occurs  there  is  danger  of  its 
abuse.  It  is  impossible  in  a  Constitution, 
however  elaborate,  to  provide  for  every  con- 
tingency. Something  must  be  left  to  the  dls- 
"  cretlon  of  those  Intrusted  with  the  conduct 
of  government.  The  General  Assembly,  the 
direct  agent  and  representative  of  the  sov- 
ereignty of  the  people,  is  the  natural  and 
necessary  repository  of  power,  to  be  exer- 
cised at  its  discretion  for  the  general  good, 
except  as  the  people  have  seen  fit,  in  express 
terms  or  by  necessary  implication,  to  im- 
pose limitations  and  restraints.  Any  other 
conclusion  is  founded  upon  distrust  of  the 
people  and  their  representatives. 

We  are  of  opinion  that  the  act  under 
which  the  election  was  held  is  not  repugnant 
to  the  Constitution  of  the  state,  but  is  a  valid 
exercise  of  legislative  power,  and  that  the 
Judgment  of  the  corporation  court  of  the  city 
of  Fredericksburg  must  be  reversed. 

Reversed. 

HARRISON,  J.  (dissenting).  I  cannot  con- 
cur in  the  opinion  of  the  majority  of  the 
court  in  this  case. 

A  great  jurist  has  said  that  in  construing 
Constitutions  "every  word  employed  in  the 
Constitution  Is  to  be  expounded  in  its  plain, 
obvious  and  common  sense  meaning,  unless 
the  context  furnishes  some  ground  to  con- 
trol, qualify  or  enlarge  It.  Constitutions  are 
not  designed  for  metaphysical  or  logical 
subtleties;  for  niceties  of  expression;  for 
critical  propriety;  for  elaborate  shades  of 
meaning ;  or  for  the  exercise  of  philosophical 
acuteness  or  Judicial  research.  They  are 
Instruments  of  a  practical  nature,  founded 
on  the  common  business  of  life,  adapted  to 
common   wants,  designed  for  common  use. 


and  fitted  for  common  understandings  The 
people  make  them;  the  people  adopt  them; 
the  people  must  be  supposed  to  read  them 
with  the  help  of  common  sense ;  and  cannot 
be  presumed  to  admit  in  them  any  recondite 
meaning,  or  any  extraordinary  gloss."  Dwar- 
ris  on  Statutes  and  Constitutions,  p.  675, 
quoting  from  Judge  Story. 

The  constitutional  convention  performed 
the  paramount  work  for  which  it  was  assem- 
bled when  it  reformed  and  defined  the  elec- 
torate of  Virginia.  In  the  preparation  of 
article  2  of  the  Constitution  the  mind  of  the 
convention  was  addressed  to  and  absorbed 
with  the  responsible  duty  of  determining 
upon  the  character  and  qualifications  of  those 
who  should  constitute  our  future  electorate. 
After  this  work  had  been  satisfactorily  ac- 
complished, the  convention  turned  its  atten- 
tion to  a  consideration  of  the  elections  to 
which  the  new  electorate  should  apply,  and 
this  Important  question  was  settled  by  the 
adoption  of  section  18  of  the  Schedule, 
which  provides  that:  "In  all  elections  held 
after  this  Constitution  goes  into  eflfect,  the 
qualifications  of  electors  shall  be  those  re- 
quired by  article  two  of  this  Constitution.** 

There  is  no  ambiguity  about  this  language. 
It  has  no  recondite  meaning.  The  conven- 
tion expresses  its  purpose  in  terms  that  can- 
not be  misunderstood  when  It  declares  that, 
in  all  elections  held  after  this  Constitution 
goes  into  effect,  the  qualifications  of  electors 
shall  be  those  required  by  article  2  of  this 
Constitution. 

This  court  has  said  that  "all"  is  the  most 
comprehensive  word  In  the  English  language. 
I  am  aware  of  no  canon  of  construction 
which  authorizes  any  meaning  to  be  given 
to  this  provision  other  than  that  which  its 
plain  and  simple  langniage  Imports.  Section 
18  of  the  Schedule  is  conceded  to  be  a  part 
of  the  Constitution.  It  must,  therefore,  be 
given  the  same  force  and  effect  that  is  at- 
tributed to  any  other  provision  of  the  in- 
strument. When  it  is  read  in  connection 
with  article  2  and  other  provisions  of  the 
Constitution,  the  conclusion  Is  to  my  mind 
irresistible  that  the  convention  did  not  in- 
tend to  leave  the  Legislature  with  power  to 
prescribe  the  qualifications  of  the  electorate 
in  all  special  elections  held  in  this  common- 
wealth. 

It  is  said  that  section  62  of  the  Constitu- 
tion is  authority  for  the  Legislature  to  pro- 
vide an  electorate  in  local  option  elections 
with  other  qualifications  than  those  prescrib- 
ed by  article  2  of  the  Constitution. 

Section  62  (Code  1904,  p.  ccxxiii)  Is  as 
follows;  **The  General  Assembly  shall  have 
full  power  to  enact  local  option  or  dispensary 
laws,  or  any  other  laws  controlling,  regu- 
lating, or  prohibiting  the  manufacture  or 
sale  of  intoxicating  liquors." 

The  expression  "local  option  laws"  em- 
ployed in  this  section  necessarily  implies 
local  option  elections;  the  purpose  of  a  lo- 
cal option  law  being  to  provide  for  holding 
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local  option  electlooB.  The  convention  had 
already  determined  upon  the  qualifications 
that  the  future  Virginia  electorate  should 
possess,  and  there  Is,  In  my  opinion,  nothing 
in  this  section  that  warrants  the  view  that 
the  convention  Intended  thereby  to  leave  the 
Legislature  with  unrestrained  power  to  cre- 
ate any  electorate,  with  or  without  qualifica- 
tions, that  to  it  might  seem  proper  in  local 
option  elections.  The  purpose  of  the  provi- 
sion was  merely  to  emphasize  the  fact  that 
the  convention  did  not  intend  to  restrict  the 
power  the  Legislature  had  always  possessed 
to  control  and  regulate  the  manufacture  or 
sale  of  intoxicating  liquors.  The  language 
employed  I  think  excludes  the  idea  that  it 
was  intended  to  Ingraft  upon  the  provision 
already  adopted,  which  prescribed  the  quali- 
fications of  the  electorate,  an  exception  in 
favor  of  local  option  Sections.  What  rea- 
son could  there  have  been  for  not  having  as 
pure  an  electorate  to  determine  the  question 
of  local  option  as  was  required  to  settle  any 
other  question  that  might  be  submitted  to 
the  voters  of  a  community? 

The  General  Assembly  of  1904,  which  put 
the  Constitution  into  operation,  as  to  all 
special  elections,  provided  that  the  qualifica- 
tions of  voters  in  all  special  and  local  option 
elections  should  be  those  prescribed  by  ar- 
ticle 2  of  the  Ck>nstltutlon,  thereby  placing 
upon  .the  Constitution  the  meaping  so  plainly 
pointed  out  by  section  18  of  the  Schedule. 
Acts  1904,  p.  213,  c.  115  (Code  1904,  S  62). 
The  Legislature  of  1908,  by  the  act  now  un- 
der consideration,  amended  the  act  of  1904 
so  as  to  reduce  the  measure  of  qualification 
from  the  standard  prescribed  by  the  Consti- 
tution in  the  case  of  special  and  local  option 
elections.  After  prescribing  what  the  quali- 
fications of  voters  should  be  at  any  special 
election  or  any  local  option  election,  the  act 
proceeds  to  define  its  meaning  as  follows: 
*The  term  'special  election,'  as  used  In  this 
section,  shall  be  construed  to  Include  such 
elections  as  are  held  in  pursuance  of  a  spe- 
cial law  as  well  as  such  as  are  held  to  fill  a 
vacancy  in  any  ofllce,  whether  the  same  be 
filled  by  the  qualified  voters  of  the  state, 
or  of  any  county,  corporation,  magisterial 
district  or  ward."  So  that  under  this  act, 
the  constitutionality  of  which  is  attacked, 
the  Legislature  assumes  the  power  to  pre- 
scribe a  difl!erent  qualification  for  voters 
from  those  prescribed  by  the  fundamental 
law,  not  only  in  .local  option  elections,  but  in 
all  special  elections,  including  such  as  may 
be  held  to  fill  vacancies  in  office.  Acts  1908, 
p.  83,  c  73. 

By  section  30  of  article  2  of  the  Constitu- 
tion of  1902  (Code  1904,  p.  ccxlv),  the  Legis- 
lature is  given  power  under  stated  circum- 
stances to  enlarge  the  qualifications  of  the 
electorate  by  adding  a  property  qualification 
of  $250;  but  not  In  line  or  word  do  we  find 
an  Intimation  that  It  can,  under  any  cir- 
cumstances, diminish  the  qualifications  pre- 
scribed by  the  Constitution. 


Special  elections  are,  In  most  cases,  of. 
much  greater  interest  and  importance  to 
those  Immediately  concerned  than  are  elec- 
tions involving  the  selection  of  public  of- 
ficials, and  there  was,  at  least,  as  much 
reason  and  necessity  for  throwing  the  pro- 
tection of  a  purified  electorate  around  the 
interests  involved  in  those  elections  as  there 
was  to  prescribe  limitations  and  restrictions 
for  the  qualification  of  voters  who  were  to 
participate  in  the  election  of  public  officers. 

It  is  insisted  that  the  act  in  question  was 
necessary  to  avoid  Inconvenience  as  to  the 
time  of  holding  special  elections;  that  with- 
out the  act,  under  the  constitutional  provi- 
sion requiring  the  six  months'  prepayment 
of  poll  tax,  special  elections  could  not  be 
held  except  during  a  portibn  of  the  year. 

I  do  not  so  understand  the  present  lawv 
on  the  subject  The  right  of  suffrage,  un- 
der our  Constitution,  is  a  privilege.  It  is 
not  compulsory.  Every  citizen  who  possess- 
es the  prescribed  qualifications  has  the  right 
to  cast  his  ballot,  but  he  must  first  qualify 
himself,  and  that  is  a  matter  that  rests  with 
him,  depending  upon  his  own  voluntary  act 
One  of  the  essentials  of  His  qualification  as 
a  voter  is  that  he  shall  have  personally  paid, 
at  least  six  months  prior  to  the  election,  all 
state  poll  taxes  assessed  or  assessable 
against  him  under  the  Constitution  during 
the  three  years  next  preceding  that  in  which 
he  offers  to  vote.  The  three  years  next  pre- 
ceding that  in  which  he  offers  to  vote  plain- 
ly refers  to  the  three  tax  years  preceding 
that  in  which  he  offers  to  vote.  The  tax 
year  commences  on  February  1st  and  ends 
on  February  Ist  of  each  year.  By  section 
491  of  the  Code  of  1887  (Code  1904,  p.  252), 
It  is  made  the  duty  of  the  commissioner  of 
the  revenue  to  ascertain  and  assess  all  male 
persons  of  full  age  and  sound  mind  residing 
in  his  district  on  the  1st  day  of  February  In 
each  year.  It  is  to  my  mind  clear  that  un- 
der existing  tax  laws  any  voter  who  pays 
his  poll  taxes  on  any  day  prior  to  the  1st 
day  of  August  in  any  year  can  vote  In  every 
election  held  on  any  day  in  the  next  succeed- 
ing year,  beginning  on  the  1st  day  of  Feb- 
ruary and  ending  the  following  February. 
For  example,  if  the  poll  tax  is  paid  before 
the  1st  day  of  August,  1908,  the  voter  so 
paying  is  entitled  to  vote  in  any  election 
held  in  any  month  or  on  any  day  of  the 
month  during  the  year  beginning  February 
1,  1909,  and  ending  the  1st  day  of  the  fol- 
lowing February.  Hence  every  voter  can 
qualify  himself  to  vote  In  all  elections  by 
paying  his  poll  tax  prior  to  the  1st  day  of 
August  in  each  year. 

But  it  is  said  the  treasurer  may  not  be 
ready  to  receive  the  poll  taxes  prior  to  the 
Ist  day  of  August  No  reason  is  perceived 
why  he  should  not  be.  If,  however,  any 
such  Inconvenience  should  arise  under  the 
existing  laws,  the  Legislature  has  the  pow- 
er to  modify  those  laws  so  as  to  remedy  the 
inconvenience.    The  laws  should  be  made  to 
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yield  to  the  Gonstitatioii,  and  not  the  Con- 
stitution to  the  laws. 

That  the  Ck>n8titution  contemplates  other 
elections  than  those  held  for  the  election  of 
officers  and  members  of  the  General  Assem- 
bly fully  appears  from  numerous  sections  of 
tb^t  instrument.  I  will  advert  to  two  by 
way  of  illustration. 

Section  db  (Ck)de  1004,  p.  cczxxlli)  provides 
for  special  elections  to  determine  the  ques- 
tion of  abolishing  the  corporation  courts  in 
cities  of  the  second  class  by  the  qualified 
electors  of  such  cities. 

Section  127  (Ck>de  1901,  p.  ccxlli)  provides 
for  an  election  to  determine  the  issue  of 
bonds  by  a  city,  by  a  majority  of  the  quali- 
fied voters  of  such  city,  either  at  a  general 
or  special  election  for  that  purpose. 

Can  it  be  doubted  that  the  qualified  vot- 
ers mentioned  in  these  provisions  for  special 
elections  means  voters  who  are  qualified  in 
the  manner  prescribed  by  article  2  of  the 
Constitution?  And  when  the  Constitution, 
in  a  subsequent  provision,  says,  "In  all  elec- 
tions held  after  this  Constitution  goes  into 
effect,  the  qualifications  of  electors  shall  be 
those  required  by  article  two,"  is  there  room 
to  doubt  that  it  was  intended  to  embrace 
the  special  elections  which  it  expressly  men- 
tions and  provides  shall  be  submitted  to  the 
qualified  voters? 

Much  is  said  of  the  provisions  of  former 
Constitutions  of  this  state,  and  the  powers 
that  the  Legislature  had  under  them,  as 
bearing  upon  the  construction  of  our  present 
Constitution.  No  former  Constitution  of  this 
state  was  adopted  under  the  conditions  and 
circumstances  that  surrounded  her  people 
at  the  time  of  the  adoption  of  the  present 
Constitution.  Cases  are  cited  construing  the 
Constitutions  of  other  states  as  authority 
for  the  construction  put  upon  this  Constitu- 
tion. I  do  not  know  the  circumstances  un- 
der which  those  Constitutions  were  framed, 
nor  do  I  know  the  motives  which  impelled 
the  action  of  the  framers.  These  authori- 
ties can,  therefore,  have  but  little  weight 
In  determining  the  grave  question  now  in- 
volved in  the  construction  of  our  own  Con- 
stitution. 

As  Illustrative  of  the  policy  of  the  state 
in  the  past,  much  importance  is  attached  to 
the  circumstance  that  the  Constitution  of 
1869  provided  that  the  electorate  which  tt 
established  should  vote  ''upon  all  questions 
submitted  to  the  people,"  and  that  seven 
years  afterwards  that  provision  was  strick- 
en out,  and  the  language,  "for  members  of 
the  General  Assembly  and  all  officers  elective 
by  the  people,"  was  substituted. 

The  Constitution  of  1869,  known  as  the 
"Underwood  Const! tutlon^"  was  imposed  up- 
on an  unwilling  people  by  an  alien  and  inimi- 
cal body.  It  had  established  an  ignorant  and 
vicious  electorate  that  was  a  menace  to  our 


civilization.  The  amendment  mentioned  was 
the  first  effort  of  an  oppressed  people  to  do 
what  they  might  to  relieve  the  situation  then 
confronting  them.  With  that  end  in  view 
they  adopted  the  amendment  referred  to,  be- 
cause they  preferred  that  a  democratic  white 
Legislature  should  prescribe  the  electorate 
which  was  to  determine  the  important  ques- 
tions involved  in  special  elections  rather 
than  have  such  questions  settled  by  the  cor- 
rupt electorate  prescribed  by  the  Constitu- 
tion of  1809.  The  Legislature  was  all  we 
had  at  that  time,  but  since  then  the  people 
of  Virginia  have  framed  their  own  Constitu- 
tion and  defined  their  own  electorate,  and 
are  no  longer  confronted  with  the  perils  that 
made  it  necessary  for  them  at  the  time  to 
lodge  that  power  in  the  hands  of  the  Legis- 
lature. 

The  present  decision  is  far-reaching  in  its 
effect  and  consequences.  When  I  recall,  as  I 
must  do,  the  history  of  the  times,  and  remem- 
ber that  the  purpose  for  w^hlch  the  recent 
convention  was  called  was  primarily  and 
above  all  else  to  release  the  people  of  this 
commonwealth  from  the  menace  of  a  debas- 
ed electorate,  and  to  provide  for  them  a  re- 
formed and  purified  electorate,  I  am  unable 
to  give  my  assent  to  the  conclusion  that  those 
high  purposes  have  failed,  and  that  the 
right  of  suffrage  has  been  left  by  the  Con- 
stitution to  the  unrestrained  power  of  the 
Legislature  to  create  any  electorate  it  may 
see  fit  in  all  that  large,  important,  and  rapid- 
ly increasing  class  of  elections,  other  than 
general  elections  for  members  of  the  Legis- 
lature and  officers  elective  by  the  people. 

For  these  reasons  I  am  of  opinion  that  the 
Judgment  of  the  learned  Judge  of  the  corpo- 
ration court  of  the  city  of  Fredericksburg  is 
right,  and  should  be  affirmed. 


(109  Va,  503) 
TILTON  et  al.  v.  HERMAN,  Treasurer,  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.    March 
24,  1909.) 

1.  Elections  (8  83*)— Qualification  of  Vot. 
BBS— Payment  of  Taxes— Manneb  of  Pay- 
ment—•"  Person  ally  Pay." 

Const.  1902,  S  20,  art.  2  (Code  1904,  p. 
ccxii),  provides  that  male  citizens  who  have  per- 
sonally paid  poll  taxes  for  three  years  shall 
be  entitled  to  register,  and  section  21  (Code 
1904,  p.  ccxiii),  gives  such  person  the  right  to 
vote  if  he  has  personally  paid  such  poll  tax  at 
least  six  months  prior  to  the  election.  Held, 
that  the  phrase,  "personally  pay,"  in  section  21. 
does  not  require  that  the  voter  be  physically  and 
bodily  present  when  he  pays  his  tax,  but  only 
that  his  tax  be  paid  by  him  out  of  his  own 
funds,  though  the  amount  be  sent  by  check  or 
through  an  agent 

[Ed.    Note.— For   other   cases,    see    Elections, 
Cent.  Dig.  8  80;   Dec.  Dig.  §  83.*] 

2.  ElLEcnoNS  (§  98*)  —  Registeation  —  Per- 
sons Entitled  —  Payment  of  Tax  — Man- 
ner of  Payment— "Personally  Paid." 

The  same  construction  applies  to  section  20. 
art  2  (Code  1904,  p.  ccxiO,  requiring  all  persons 
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to  have  "personally  paid"  their  poll  taxes  in  or- 
der to  be  entitled  to  register. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §  93;   Dec.  IJHg.  §  98.*] 

3.  Elections  (§  19*)— Statutory  Pbovisions 
— PowEE  OF  Legislature  to  Enact. 

The  Legislature  has  iwwer  to  require. a  city 
treasurer  to  keep  a  record  of  the  payment  of 
poll  taxes  in  order  to  show  who  had  paid  their 
poll  taxes  so  as  to  be  entitled  to  register  and 
vote. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  §  14;    Dec.  Dig.  §  19. ♦] 

Error  to  Law  and  Chancery  Court  ot  City 
of  Norfolk. 

Mandamus  by  John  Q.  Tilton  and  others 
against  H.  D.  Herman,  Treasurer,  and  oth- 
ers. Judgment  awarding  a  writ  directing 
defendants  to  include  only  certain  names  on 
the  list  of  persons  entitled  to  vote,  and  peti- 
tioners bring  error.  Reversed,  and  writ 
awarded  in  accordance  with  opinion. 

R.  R.  Hicks  and  the  Attorney  General,  for 
plaintiffs  in  error.  N.  T.  Green  and  J.  B. 
Jenkins,  for  defendants  in  error. 

CARDWELL,  J.  This  is  a  writ  of  error 
to  the  judgment  of  the  court  of  law  and  chan- 
cery of  the  city  of  Norfolk,  directing,  by  man- 
damus, H.  D.  Herman,  treasurer  of  that  city, 
to  include  in  the  list  required  of  him  by  law 
to  be  made  and  filed  five  months  before  each 
regular  election  with  the  clerk  of  the  corpo- 
ration court  of  the  city  only  those  voters  who 
were  physically  present  and  had  paid,  and 
not  all  voters  in  his  city  who  had  paid  at 
least  six  months  before  such  regular  election, 
the  state  poll  taxes  required  by  the  Constitu- 
tion during  the  three  years  next  preceding 
that  in  which  such  election  is  held ;  this  case 
i)elng  a  sequel  to  the  case  of  Tazewell  et  al. 
V.  Herman,  Treasurer,  108  Va.  416,  00  S.  E. 
767,  61  S.  E.  752,  recently  decided  by  this 
court,  In  which  it  was  held  that  said  list  to 
be  made  up  and  filed  by  the  treasurer  should 
only  contain  the  names  of  those  persons  who 
at  least  six  months  prior  to  the  election  had 
personally  paid  the  poll  taxes  required  of 
them  as  a  prere(]uislte  to  their  right  to  regis- 
ter and  vote  at  an  ensuing  regular  election. 
In  denying  a  rehearing  of  that  decision,  the 
court  said:  "What  constitutes  a  personal 
payment,  therefore,  within  the  meaning  of  ar- 
ticle 2  of  the  Constitution  of  1902  (Code  1904, 
p.  ccxi),  was  not  involved  In  the  case  (Taze- 
well V.  Herman),  was  not  argued  by  counsel 
for  the  defendant  in  error,  and  was  not  con- 
sidered or  passed  upon  by  the  court.  A  fail- 
ure, therefore,  to  pass  upon  that  question, 
furnishes  no  ground  to  grant  a  rehearing. 
When  a  case  is  before  the  court,  where  that 
question  is  involved,  it  will  be  considered  and 
decided,  but  until  then  any  expression  of 
opinion  on  the  subject  would  scarcely  be 
proper,  and,  at  most,  would  be  mere  obiter." 

The  question  not  involved  in  that  case,  and 
therefore   not   passed   upon,   is    the   precise 


question  presented  In  this;  the  lower  court 
having  held  that  the  treasurer  of  the  city  of 
Norfolk,  in  making  out  and  certifying  to  the 
clerk  of  the  corporation  court  the  list  of  per- 
sons who  had  paid  their  capitation  taxes,  etc., 
should  include  therein  only  the  names  of 
those  voters  "who  were  physically  present 
when  they  themselves  paid  their  poll-taxes 
to  the  treasurer,  and  should  omit  therefrom 
the  names  of  such  persons  as  were  not  bodily 
present  when  their  poll  taxes  were  paid  on 
or  before  the  2d  day  of  May,  190a"  In  oth- 
er words,  the  learned  judge  below  held  that 
the  words  "personally  pay"  mean  payment 
only  in  bodily  person. 

The  learned  Attorney  General,  considering 
the  public  interests  involved  in  the  case  to  be 
of  great  moment,  on  behalf  of  those  interests, 
unites  with  counsel  for  plaintiffs  in  error  in 
urging  upon  this  court  not  only  to  review  and 
reverse  the  ruling  of  the  lower  court  in  this 
case,  but  also  to  review  and  overrule  its  own 
decision  in  Tazewell  v.  Herman,  supra. 

Considering  these  questions  in  Inverse  or- 
der, we  deem  it  only  necessary  to  say  with 
respect  to  the  last  mentioned  that  this  court 
upon  mature  consideration  of  the  reasons  urg- 
ed and  ably  argued  in  the  present  case  why 
the  decision  in  the  case  of  Tazewell  v.  Her- 
man, supra,  should  be  abrogated  and  a  ruling 
the  reverse  of  that  therein  made  should  be 
made  in  this  case,  for  the  reasons  stated  in 
the  former  opinion,  as  well  as  others  which 
will  be  incidentally,  but  necessarily,  referred 
to  in  disposing  of  the  remaining  question  now 
before  us,  is  of  opinion  that  the  ruling  of  the 
court  upon  the  question  involved  In  the  for- 
mer case  should  be  adhered  to  and  be  regard- 
ed as  conclusive  of  that  question. 

Coming,  then,  to  the  remaining  question: 
What  Is  meant  by  the  words  "personally 
paid,"  as  used  In  section  20  of  article  2  of  tlie 
present  Constitution  of  1902  (Code  1004,  p. 
ccxii),  and  "personally  pay,"  as  used  in  sec- 
tion 21  of  the  same  article  (Code  1904,  p. 
ccxlil)  ?  In  other  words,  does  the  use  of  these 
words  in  the  Constitution,  where  the  right  of 
franchise  Is  dealt  with,  mean  that,  in  order 
to  entitle  a  citizen  of  the  State  to  register 
and  vote,  he  must  In  person,  in  bodily  pres- 
ence, pay  to  the  treasurer  of  his  city  or  coun- 
ty the  poll  taxes  required  of  a  voter  as  a 
condition  precedent  to  the  right  to  register 
and  vote,  or  do  these  words  mean  only  that 
the  tax  must  be  paid  by  the  voter  out  of  his 
own  estate  or  means,  and  not  by  another  out 
of  that  other's  estate  or  means? 

To  determine  that  question,  we  should  look 
to  the  evil  which  the  framers  of  the  Consti- 
tution had  in  view,  and  then  to  the  remedy 
intended  to  be  applied. 

As  was  said  in  the  opinion  In  Tazewell  v. 
Herman,  supra:  "It  is  manifest  that  one  of 
tbe  reasons-  for  requiring  that  the  voter 
shall  personally  pay  his  poll  tax  was  to  rem- 
edy a  great  evil  which  had  prevailed  at  one 
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time  under  the  Constitution  of  1869.  That 
evil  was  that  political  and  other  organiza- 
tion, candidates  for  office,  and  others  paid 
or  caused  to  be  paid  the  poll  tax  of  voters 
in  order  to  improperly  influence  and  control 
the  votes  of  the  persons  whose  tax  they  so 
paid." 

That  is  a  clear  statement  of  the  evil  which 
our  late  convention  sought  to  remedy  when 
they  came  to  frame  article  2  of  the  present 
Constitution,  which  deals  with  elective  fran- 
chise and  qualification  for  office ;  and  it  was 
unquestionably  the  purpose  of  that  article 
to  exclude  from  the  electorate  of  the  state 
that  class  of  citizens  who  are  not  entitled  to 
have  the  right  of  franchise  by  reason  of  not 
"having  sufficient  evidence  of  permanent  com- 
mon interest  with,  and  attachment  to,  the 
community*'  (section  6,  Bill  of  Rights  [Code 
1004,  p.  ccix]),  and  clearly  a  citizen  who  per- 
mits the  poll  tax  required  of  him  as  well  as 
of  aU  other  citizens  of  the  state  over  the  age 
of  21  years,  by  section  173  of  the  Constitution 
of  1902  (Code  1904,  p.  cclxiii),  to  be  paid  by 
another  for  corrupt  and  illegal  purposes, 
might  reasonably  expect  to  be  excluded  from 
the  class  of  citizens  declared  in  the  BUI  of 
Rights  to  be  entitled  to  the  right  of  fran- 
chise. And  it  is  equally  as  clear  to  us  that  it 
was  never  the  intent  of  that  able  body  of 
men  who  framed  our  present  Constitution  to 
make  it  even  possible  that  hundreds  and 
thousands  of  the  best  citizens  of  our  State 
might  be  deprived  of  their  right  of  franchise, 
although  they  had  paid  out  of  their  own  es- 
tate or  means,  as  contradistinguished  from 
the  means  or  estate  of  others,  the  poll  taxes 
required  as  a  prerequisite  to  their  right  to 
vote  merely  because  they  did  not  in  bodily 
presence  make  the  payment  to  the  collect- 
ing officer.  From  such  a  lamentable  result 
In  thousands  of  instances  there  would  be  no 
escape,  if  the  word  ''personally*'  used  in  the 
Constitution  were  restricted  to  "in  propria 
persona." 

It  is  true  that  the  word  "personally"  may 
and  often  does,  mean  in  person.  It  also 
often  means  "in  propria  persona";  but  that 
Is  not  its  necessary  and  only  meaning,  and 
many  instances  could  be  cited  in  which  it 
could  not  be  given  that  meaning.  Suffice  it 
to  say  that  the  word  is  used  in  a  number  of 
our  existing  statutes  in  which  it  could  not 
with  any  sort  of  reasonableness  be  given  the 
meaning  which  is  here  contended  for. 

The  principal  definition  of  the  word  "per- 
sonally" given  by  Webster  and  by  the  Cen- 
tury Dictionary  is,  '"in  a  personal  manner," 
and  every  one  of  ordinary  intelligence  under- 
stands that  he  does  not  personally  or  "in  a 
personal  manner"  pay  a  debt  he  owes  unless 
its  payment  reduces  his  estate  or  means  to 
the  extent  of  the  payment ;  and  that  if  this 
be  not  the  case,  but  the  debt  be  paid  by 
another  out  of  that  other's  means,  such  debt- 
or could  not  claim  that  he  had  personally 
discharged  the  obligation.  Where,  however, 
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the  debtor  was  the  source  of  the  payment 
and  paid  the  debt  because  he  desired  to  dis- 
charge the  obligation  out  of  his  own  funds,  it 
is,'  as  would  seem  clear,  a  personal  pay- 
ment, no  matter  by  what  method  or  avenue 
the  money  is  made  to  rearch  the  hand  of  the . 
creditor. 

So,  as  would  seem  equally  clear,  where  It 
appears  that  a  voter  was  the  source  of  the 
payment  of  the  poll  taxes  required  of  him, 
and  paid  them  out  of  his  own  estate  or 
funds  because  he  wished  to  pay  them,  it  is 
a  personal  payment  by  the  voter,  whether 
the  money  was  handed  by  the  voter  to  the 
treasurer  or  to  one  of  his  deputies  or  was 
sent  by  check  drawn  on  a  bank  in  which  the 
drawer  had  funds  to  meet  its  payment,  or 
by  the  hand  of  the  taxpayer's  clerk  or  duly 
authorized  agent,  and  a  payment  by  a  voter 
of  tds  poll  tax  in  any  of  the  methods  men- 
tioned other  than  the  handling  of  the  money 
himself  to  the  treasurer  would  as  effectually 
guard  against  the  corrupt  practices  which 
article  2  of  the  Constitution  is  designed  to 
prevent  as  would  a  manual  delivery  of  the 
money  to  the  treasurer,  and  the  voter  would 
stand  on  the  same  footing,  so  far  as  being 
free  from  influence  is  concerned,  in  the  one 
case  as  in  the  other,  since  there  would  be 
in  neither  case  the  apprehended  ground  ot 
improper  influence  or  control  of  the  voter. 

Any  other  construction  of  the  constitution- 
al provision  would  no  more  effectuate  the 
intendment  of  the  provision  than  the  one 
we  think  is  required,  and  certainly  would 
be  much  more  unreasonable,  when  it  is  re- 
membered that,  if  the  ruling  of  the  lower 
court  be  upheld,  many  of  our  best  citizens 
would,  as  before  stated,  be  deprived  of  their 
right  to  vote,  although  the  taxes  required 
of  them  had  in  good  faith  been  paid  with- 
in the  required  time  out  of  their  own  means, 
and  not  out  of  the  means  of  another,  and 
that  too  merely  for  the  reason  that  the  vot- 
er, either  by  sickness  or  absence  miles  and 
miles  away  from  his  home  on  business  or 
perhaps  in  search  of  health,  could  not  ap- 
pear in  person,  "in  bodily  presence,"  and 
himself  hand  the  money  to  the  treasurer  or 
his  deputy  in  due  time. 

The  answer  to  the  argument  for  defend- 
ants in  error,  that  it  would  be  no  more  un- 
reasonable to  require  the  voter  to  go  in  per* 
son  to  the  treasurer  and  pay  his  poll  tax 
than  to  require  that  he  go  in  person  to  reg- 
ister as  a  voter  and  also  when  he  casts  his 
vote,  is  ttiat,  in  order  to  become  a  registered 
voter,  the  person  offering  to  register  has  to 
take  and  subscribe  a  required  oath,  and  it 
may  be  to  answer  interrogatories  propound- 
ed to  him  by  the  registrar,  which  oath  can- 
not be  taken  and  subscribed,  nor  answer 
be  made  to  interrogatories  propounded,  by 
any  one  except  the  voter  himself;  and,  as 
voting  in  this  state  is  required  to  be  by  bal- 
lot— secret  ballot — ex  vi  termini  the  voter 
must  cast  his  ballot  in  person,  in  bodllv 
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presence.  With  respect  to  registration  and 
voting,  the  requirement  of  bodily  presence 
Is  necessary,  and  therefore  reasonable;  while, 
with  respect  to  the  payment  of  a  tax  as  a 
prerequisite  to  the  right  to  vote,  it  would 
be  not  only  unnecessary  but  unreasonable. 

And  the  answer  to  the  further  contention, 
that  the  meaning  of  the  words  "personally 
pay"  applied  by  the  learned  Judge  below 
would  more  surely  effectuate  the  intention 
of  the  framers  of  the  Constitution,  Is  that 
the  agent  of  the  'Apolitical  or  other  organ- 
ization, candidates  for  office  or  others,  spok- 
en of  by  Buchanan,  J.,  in  Tazewell  v.  Her- 
man, supra,  would  have  only  to  stand  on  the 
outside  and  give  to  each  voter  whose  vote 
is  purchasable  or  could  be  controlled  the 
amount  of  the  poll  tax  as  he  enters  the 
treasurer's  office,  and,  upon  the  voter's  hand* 
ing  the  money  to  the  treasurer,  he  would  be 
qualified  to  vote. 

We  are  aware  that  the  ruling  of  this  court 
in  the  former  case  places  a  power  in  the 
hands  of  the  treasurers  which  may  be  great- 
ly abused,  but  such  is  the  mandate  of  the 
Oonstltution  as  it  appears  to  us. 

As  was  said  by  Keith,  F^  in  Willis  et  al. 
V.  Kalmbach  et  ah,  64  8.  E.  842,  handed 
down  at  the  present  term:  "It  is  impos- 
sible in  a  Constitution,  however  elaborate, 
to  provide  for  every  contingency,  something 
has  to  be  left  to  the  discretion  of  those  in- 
trusted with  the  conduct  of  government." 

For  this  very  reason,  no  doubt,  the  con- 
vention, recognizing  that  it  might  be  found 
necessary  to  require  further  evidence  than 
that  of  the  treasurer's  list  as  to  the  pre- 
payment of  capitation  taxes,  by  section  88 
of  article  2  (Code  1904,  p.  ccxvi),  left  that 
duty  upon  the  Legislature.  By  tiiat  section 
of  the  Constitution,  as  interpreted  by  this 
court  in  Tazewell  v.  Herman,  supra,  the 
treasurer  Is  required  to  place  on  the  list  only 
persons  who  have  '^personally"  paid  the 
poll  taxes  required  of  them,  and  paid  the 
same  at  least  six  months  prior  to  the  date 
of  an  ensuing  regular  election,  which  it  is 
declared  shall  be  conclusive  evidence  of  the 
facts  stated  in  the  list  for  the  purpose  of 
voting;  and,  if  for  any  reason  a  voter's 
name  is4mproperly  omitted  from  the  list,  a 
remedy  is  provided  by  the  same  section  of 
the  Constitution.  If  the  treasurer  should, 
for  an  illegal  and  corrupt  purpose,  improp- 
erly place  on  the  list  the  name  of  any  per- 
son or  persons  not  entitled  to  have  his  or 
their  names  thereon,  beyond  question  the 
general  laws  of  the  state  provide  adequate 
means  for  the  punishment  of  such  malfea- 
sance in  office. 

The  suggestion  that,  if  the  treasurer  Is 
not  to  put  on  the  list  the  names  of  the  per- 
sons who  did  not  in  person — ^in  bodily  pres- 
ence— pay  their  poll  taxes,  the  list  would 
not  afford  the  auditor  the  intended  proof 
as  to  all  who  had  paid,  loses  its  entire  force 
when  it  is  remembered   that  the  general 


laws  make  ample  provision  for  requiring  a 
treasurer  to  account  for  all  the  staters  reve- 
nues that  he  receives. 

The  question  we  are  considering  being  one 
of  first  impression  in  this  state,  the  adjudi- 
cations of  our  court  have  afforded  us  no  as- 
sistance; but  the  authorities  from  without 
the  state  sustain  the  view  we  have  taken. 

In  State  ex  rel.  Lamar  v.  Dillon,  82  Fla. 
545,  14  South.  888»  22  L.  B.  A.  124,  139  (a 
well-argued  and  considered  case),  the  ques- 
tion involved  was  very  similar  to  the  one 
we  have  under  consideration.  The  Florida 
law  provided  that  the  voter  should  qualify 
himself  "by  registering  and  himself  paying 
his  own  poll  taxes"  for  the  requisite  years 
more  than  two  weeks  before  the  election, 
and  the  precise  question  was  whether  the 
voter  was  required  to  pay  those  taxes  in 
his  own  person,  which  question  was  decided 
in  the  negative;  the  opinion  of  the  Supreme 
Court  of  Florida  saying:  '*Our  considera- 
tion of  the  provisions  mentioned  is  that  they 
do  not  deprive  the  voter  of  his  right  to  pay 
his  poll  taxes  through  an  authorized  agent, 
and  that  a  payment  made  by  such  agent 
would  be  a  valid  payment  under  the  terms 
of  the  act  A  liberal  construction  should 
obtain  in  favor  of  the  voter's  right  to  make 
the  payment  through  another,  and  the  act 
does  not  in  terms  deny  such  right.  It  is 
true  it  says  'himself  paying  his  own  poll 
taxes'  for  the  years  mentioned,  but  the  gen- 
eral principle,  'qui  facit  per  allum  facit  per 
se,'  should  apply,  and  the  payment  through 
an  authorized  agent  would  be  the  payment 
by  the  voter  himself."  See,  also,  section 
110,  McCrary  on  Elections;  15  Oyc  p.  297. 

In  our  view,  the  constitutional  provision 
aiihed  at  that  class  of  voters  who  would  not 
manifest  enough  interest  in  the  governm^it 
or  the  welfare  of  the  community  by  qualify- 
ing themselves  as  voters  in  the  prescribed 
mode,  but  would  be  willing  to  exercise  the 
right  to  vote  as  any  other  citizen,  although 
their  right  to  do  so  were  secured  by  per- 
mitting another  illegally  to  pay  the  taxes 
required  of  them,  and  for  corrupt  purposes, 
and  m^ely  designed  that  the  payment 
should  be  the  personal  act  of  the  citizen — 
that  it  should  be  by  him  and  with  his  means. 
If  such  was  not  the  purpose,  surely  the  real 
purpose  would  have  been  declared  in  clear, 
unmistakable  language  at  the  appropriate 
place,  instead  of  leaving  the  purpose  to  de- 
pend upon  construction. 

Within  this  limitation  the  constitutional 
requirement  would  be  met  in  the  instances 
we  have  adverted  to  and  also  where  the  tax 
is  paid  with  the  citizen's  money  sent  to  the 
treasurer  by  a  member  of  his  family  by  his 
clerk,  or  other  duly  authorized  agent,  and 
perhaps  there  are  also  other  ways  in  which 
the  money  could  be  paid  to  the  treasurer 
which  would  justify  and  require  him  to  In- 
clude the  name  of  the  taxpayer  in  the  list 
he  is  required  to  certi^  to  the  Auditor  of 
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Public  Accon&tB  and  to  the  derk  cf  Ills  cotm- 
ty  or  corporation. 

It  is  also  claimed  that  this  view  would  put 
the  bmden  upon  the  treasurer  of  having  to 
determine  In  every  case  where  the  payment 
18  not  made  by  the  voter  In  bodily  presence 
whether  the  payment  Is  out  of  the  taxpayer's 
own  means  or  out  of  means  famished  by 
another,  and  that  the  burden  could  not  be 
borne  at  all  by  a  new  treasurer  coming  Into 
office,  as  he  would  not  be  able  to  tell  who  had 
and  who  had  not  personally  paid  their  poll 
taxes  for  the  two  preceding  years. 

To  the  first  of  these  contentions  we  can 
only  repeat  that  the  mandate  of  the  Constitu- 
tion requires  the  treasurer  to  Include  in  his 
list  all  persons  who  have  personally  paid  the 
required  poll  taxes  at  least  six  months  next 
preceding  an  ensuing  regular  .election,  and 
to  the  other  contention  the  answer  is  that  if 
no  record  be  made  In  the  treasurer's  office 
of  the  payment  of  poll  taxes,  and,  when  paid, 
the  incoming  newly  elected  treasurer  would 
encounter  the  same  difficulty  In  certifying 
these  facts  as  he  would  in  certifying  who  had 
personally  paid  the  two  preceding  years.  If 
a  record  In  the  treasurer's  office  sufficient  to 
enable  a  newly  elected  treasurer  to  perform 
these  duties  be  not  kept.  It  is  entirely  within 
the  power  of  the  Legislature  to  require  that 
sudi  a  record  be  kept,  and  the  fact  that  this 
has  not  heretofore  been  required  can  have  no 
sort  of  bearing  on  the  determination  of  the 
question  we  have  before  us. 

It  follows  that  the  judgment  of  the  lower 
court  complained  of  must  be  reversed  and 
annulled,  and  this  court  wUl  enter  its  judg- 
ment awarding  plaintiffs  In  error  a  writ  of 
mandamus,  directed  to  H.  D.  Herman,  as 
treasurer  of  the  city  of  Norfolk,  requiring 
him  to  make  up,  verify,  and  file  with  the 
clerk  of  the  corporation  court  of  said  city  a 
list,  as  provided  for  in  section  38  of  article 
2  of  the  Constitution,  not  only  of  persons 
who  in  bodily  presence  paid,  but  also  all  per- 
sons who  "personally  paid"  to  him  prior  to 
May  2,  1908,  the  poll  taxes  required  of  them, 
as  said  words  "personally  paid''  employed  in 
said  article  of  the  Constitution  are  con- 
strued in  this  opinion.  The  said  judgment, 
however,  In  favor  of  plaintiffs  In  error  will 
be  without  costs  against  said  H.  D.  Herman. 

Reversed. 

<66  W.  Va,  846) 

HUBXTHAIi  V.  ST.  LAWRENCE  BOOM  & 
MFG.   CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  23,  1909.) 

1.  New  Tbial  (f  71*)— Obounds— Vebdiot  on 

CONFLICnNO  IBVIDENCE. 

A  verdict,  depending  wholly  on  conflfctlni; 
oral  testimony  of  witnesses  in  the  presence  of 
tbe  jury,  will  not  be  set  aside  on  the  sole  ground 
that  it  is  against  the  weight  and  preponderance 
of  such  evidence.    The  jury's  province  to  judge 


the  credibility  of  such  witnesses  cannot  be  so 
Invaded. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  144,  145;   Dec  Dig.  i  71.*] 

2.  DAMAOXS  (I  120*)— MSASUBS  — BaSACH  OT 

Contract  —  CoRTBAGT  to  Fubnibh  Watsb 

POWEB. 

In  the  ascertainment  of  damages  to  a  mill 
because  of  the  breach  of  a  contract  to  maintain 
dams,  and  do  other  things  affording  a  supply 
of  water  essential  to  its  operation,  an  appro- 
priate standard  is  the  rental  value  of  the  mill, 
under  conditions  that  would  have  existed  had 
the  contract  been  kept,  as  compared  with  ths 
rental  value  when  the  contract  was  not  kept 
[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  t  120.*] 

8.  Evidence  (I  498*)— Opinion  Evidence— 

AiiouNT  or  Damages. 

In  such  case,  the  opinion  of  witnesses  ac- 
quainted with  the  premises  is  admissible  as  to 
the  amount  of  damages  judged  bj  the  standard 
of  rental  value. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  i  2289;  Dec  Dig.  «  498.*] 

4.  Damages  ({    184*)  —  Evidence  —  Sttffi- 

GIENCV 

In  the  ascertainment  of  damages,  absolute 
certainty  is  not  required.  The  causes  and  prob- 
able amount  of  the  loss  may  be  shown  with 
reasonable  certainty.  Substantial  damages  may 
be  recovered,  though  the  loss  can  be  stated  only 
approximately. 

[EU.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  502;  Dec  Dig.  i  184.*] 

5.  Damages  (i  184*)  —  Evidence  —  SuFn- 

CIENCY. 

A  verdict  for  damages  cannot  be  set  aside 
upon  the  ground  that  the  evidence  afforded  no 
basis  for  ascertainment  of  its  amount,  when  the 
facts,  circumstances,  and  data  Justify  the  infer* 
ence  that  the  amount  found  is  a  just  and  rear 
Bonable  compensation  for  the  injury  suffered. 

[EM.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  t  502;  Dec.  Dig.  S  184.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Greenbrier  County* 
Action  by  Josie  M.  Hurxtbal  against  the 
St  Lawrence  Boom  &  Manufacturing  Com- 
pany.    Judgment  for  plaintiff.     Defendant 
brings  error.    Af9nned. 

John  W.  Harris,  Henry  OUmer,  J.  A.  Pres- 
ton, and  H.  L.  Van  Sickler,  for  plaintiff  In 
error.  Williams  &  Dice,  for  defendant  in 
error. 


ROBINSON,  J.  This  writ  of  error  Is  a  se- 
quel to  tbe  decision  of  the  case  reported  in 
53  W.  Va.  87,  44  S.  E.  520,  97  Aul  St  Rep. 
954.  Ah  understanding  of  the  facts  Is  there 
disclosed.  After  that  reversal,  a  new  suit 
on  the  same  cause  of  action  was  instituted. 
It  was  later  consolidated  with  the  old  suit, 
by  agreement,  it  seems.  Trial  of  the  case 
resulted  in  a  verdict  in  favor  of  plaintiff  for 
$2,500.  Upon  that  verdict  Judgment  was  ren- 
dered, over  the  motion  of  defendant  to  set 
aside. the  same  and  award  a  new  trial.  The 
defendant  has  brought  the  case  here.  It  as- 
signs as  error  the  giving  of  certain  instruc- 
tions to  the  jury,  and  the  court's  refusal  to 
set  aside  the  verdict  as  being  contrary  to  law 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Doc  ft  Am.  Diss.  -1907  to  date,  A  ReporUr  Indoxes 
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and  tbe  evidence.  By  a  dedaion  of  thla  court 
on  Noyember  26,  1907,  the  judgment  waa  af- 
firmed. But  a  rehearing  was  granted  upon 
the  petition  of  defendant  The  case  was  re- 
argued, and  a  thorough  review  of  it  lias 
«ince  been  made. 

That  review  leads  us  unalterably  to  the 
opinion  that  the  former  conclusion  is  right 
We  find  no  error  in  the  instructions.  They 
embody  law  applicable  to  the  case  as  present- 
ed. Nor  is  it  true  that  plaintiff's  cause  of 
action  is  unsupported  by  the  evidence.  That 
cause  of  action  is  the  alleged  damage  to 
plaintiff's  mill  by  reason  of  the  failure  of 
defendant  to  perform  the  contract  by  which 
it  was  obligated  to  maintain  dams,  and  do 
other  things  essential  to  the  furnishing  of 
a  water  supply  for  the  operation  of  that  mill. 
That  contract  is  clear  and  specific;  and, 
from  the  whole  of  the  evidence  adduced,  the 
jury  were  justified  in  believing  that  it  was 
not  fulfilled  by  defendant,  and  that  plaintiff's 
injury  arose  from  such  default  Were  the 
dams  maintained^  and  other  things  done  by 
defendant  to  the  extent  stipulated  in  the  con- 
tract? If  not,  did  the  failure  of  defendant 
to  perform  its  obligations  under  that  contract 
Injure  plaintiff's  mill?  These  simple  ques- 
tions embrace  that  which  the  jury  had  for 
determination  as  to  the  fact  of  damage  and 
the  cause  thereof.  They  are  answered  by  the 
verdict  against  defendant  Neither  is  It  con- 
clusively shown  that  plaintiff's  own  negli- 
gence caused  the  damage,  or  contributed 
thereto.  The  jury  were  the  judges  in  this  re- 
gard also.  Granting  the  evidence  to  be  con- 
fiicting  in  the  particulars  aforesaid,  we  can- 
not say  that  the  finding  of  the  jury  is  un- 
founded. The  finding.  In  its  relation  to  these 
particulars,  depending,  as  it  does,  on  oral 
testimony  and  the  credibility  of  witnesses, 
cannot  be  disturbed.  It  is  not  against  the 
decided  weight  and  preponderance  of  the  evi- 
dence. It  is  not  manifestly  wrong.  There  Is 
no  preponderance  for  plaintiff.  It  is  said.  If 
such  be  true,  it  cannot  avail  to  disturb  the 
verdict;  for,  as  held  In  Goalmer  v.  Barrett, 
61  W.  Va.  237,  56  S.  E.  3&5:  "A  doubtful 
case,  a  slight  weight  and  preponderance  of 
the  evidence  against  the  verdict,  is  not  suf- 
ficient cause  for  setting  it  aside."  And  it 
would  seem  unnecessary  to  reiterate  the  well- 
known  rule  plainly  stated  in  that  case  that 
"a  verdict  depending  solely  on  conflicting  oral 
evidence,  given  by  witnesses  in  the  presence 
of  the  jury,  will  not  be  set  aside  on  the 
ground  alone  that  the  verdict  is  plainly 
against  the  decided  weight  and  preponder- 
ance of  such  evidence,  because  to  do  so  would 
invade  the  province  of  the  jury  in  determin- 
ing the  credibility  of  such  witnesses." 

This  brings  us,  then,  to  the  really  contro- 
verted feature  of  the  case.  It  is  the  feature 
most  strongly  relied  upon  by  defendant,  and, 
In  fact,  the  only  one  pressed  in  the  argument 
upon  this  rehearing.  It  is  this:  Is  there  in 
the  evidence  a  basis  for  ascertainment  of 
the  amount  of  damages?    It  is  insisted  that 


there  Is  nothing  upon  which  the  jury  could 
arrive  at  the  amount  of  $2,500,  or  any  other 
amount;  in  other  words,  that  no  money  val- 
ue of  damages  was  proved.  We  find  other- 
wise. An  appropriate  standard  for  the  as- 
certainment of  damages  In  such  case  is  the 
rental  value  of  the  mill  had  the  defendant 
kept  its  said  contract  as  compared  with  its 
rental  value  when  that  contract  was  not  kept 
Pickens  v.  Boom  &  Timber  Ck>.,  51  W.  Va.  445, 
41  S.  E.  400,  90  Am.  St  Rep.  819;  Woodin 
V.  Wentworth,  57  Mich.  278,  23  N.  W.  813; 
Winne  v.  Kelley,  34  Iowa,  339;  Rogers  v. 
Bemus,  69  Pa.  432.  True,  in  a  case  of  this 
kind  a  party  is  not  confined  to  a  single  mode 
of  measurement  for  estimating  his  damages, 
but  rental  value  is  a  certain  measure.  It  Is 
a  surer  criterion  than  the  evidence  of  lost 
profits.  Counsel  on  both  sides  concede  that 
rental  value'  of  the  mill  under  conditions 
when  the  contract  was  kept  as  compared  with 
rental  value  under  conditions  when  it  was 
not  kept  was  a  proper  basis  for  ascertain- 
ment of  the  amount  of  the  damages  sustained 
by  plaintiff.  But  for  defendant  it  is  insisted 
that  there  is  no  evidence  in  the  case  to  which 
this  principle  can  be  applied ;  that  there  are 
no  certain  or  proper  data  of  rental  value. 
Yet  we  find  absolute  and  specific  statements 
by  witnesses  as  to  what  the  rental  value  of 
the  mill  was  under  each  of  the  conditions 
aforesaid.  Moreover,  it  is  significant  that  not 
a  word  was  offered  in  contradiction  of  these 
statements.  Therefore  they  stand  proved. 
Plaintiff  bought  the  mill,  and  took  with  it  the 
rights  under  defendant's  said  contract,  on 
March  16,  1899.  ^  In  May  of  that  year  she 
rented  it  to  Pierpont  and  Ammonnette,  at 
11,000  for  the  first  year,  $1,200  for  the  sec- 
ond, and  $1,400  for  the  third  year.  On  Jan- 
uary 2, 1900,  she  took  back  the  mill  from  her 
lessees,  compelled  to  do  so,  it  is  shown,  be- 
cause of  threats,  on  the  part  of  those  lessees, 
to  sue  her  on  account  of  an  insufficient  water 
supply — ^for  the  same  insufficient  water  sup- 
ply which  plaintiff  insists  came  about  by  de- 
fendant's breach  of  its  obligations.  Yet  plain- 
tiff testifies  that  with  water  any  one  would 
have  given  from  $1,800  to  $2,000  per  year 
rental  for  the  mill,  and  that  she  would  not 
have  rented  it  for  that  amount  if  there  had 
been  a  sufficient  water  supply.  Two  other 
witnesses,  peculiarly  competent  to  speak  in 
that  behalf  because  of  intimate  acquaintance 
with  the  property  and  its  milling  business, 
also  state  what  the  rental  value  would  have 
been  had  the  water  been  furnished.  And  the 
evidence,  though  confiicting,  justified  the  jury 
in  believing  that  the  water  supply  would  have 
been  sufficient  had  defendant  kept  its  con- 
tract White,  who  bid  on  the  mill  at  judicial 
sale  when  plaintiff  bought  it  and  who  after- 
wards purchased  it  from  her,  says  that 
from  $1,500  to  $1,800  per  year  "would  have 
been  right."  Ammonnette,  one  of  the  afore- 
said lessees,  plaintiff's  miller  during  this  very 
time,  puts  the  rental  value  at  $2,000  per  year, 
provided  the  water  supply  had  been  good. 


W.  Va,) 


HURXTHAL  v.  ST,  LAWRENCE  BOOM  &  MFG.  CO. 


35T 


What  do  these  witnesses  say  on  the  other 
hand?  What  do  they  say  the  mill  was  worth 
during  the  period  for  which  damage  is  claim- 
ed? Plaintiff  says  that  during  the  latter  part 
of  her  ownership  she  did  not  make  anything, 
but  that  she  got  In  debt  One  can  under- 
stand, by  natural  sense,  how  delay  and  stop- 
page in  the  operation  of  a  valuable  mill,  with 
a  miller  employed  at  |75  per  month,  and  oth- 
er large  expenses,  continuing  despite  said 
stoppage,  would  destroy  the  usual  profit  in 
such  businesa  Plaintiff  says  she  thinks  tliat 
Bhe  could  not  have  rented  it  at  any  price, 
because  of  the  conditions  brought  about  by  the 
breaches  of  defendant  The  Jury,  as  we  have 
said,  could  find  that  there  were  such  breach- 
es, and  that  by  them  plaintiff  was  injured. 
White  says  that  he  would  not  consider  the 
rental  value  '*very  much  on  account  of  wa- 
ter," and  that  '*the  annoyance  to  any  one 
who  owned  it  was  about  all  it  was  worth.** 
Yet  he  says  that  there  was  nothing  the  mat- 
ter with  the  mill  itself.  Ammonnette  says 
that,  taking  Into  consideration  the  water  sup- 
ply, the  mill  had  no  rental  value.  True,  the 
mill  did  run  at  times,  but  from  this  evidence 
must  it  not  be  known  that  It  did  not  run  with 
profit?  Surely  it  was  competent  for  the  Jury 
to  ascertain  the  amount  of  damages  from 
such  evidence  as  all  this.  Plainly,  by  it, 
there  was  before  the  Jury  the  fact  that,  be- 
cause of  defendant's  violations  of  the  con- 
tract, the  mill  possessed  no  annual  rental 
value;  and  Just  as  plainly  was  it  proved 
that,  under  conditions  such  as  would  have 
prevailed  had  the  contract  not  been  violated, 
the  rental  value  of  the  mill  would  have  been 
from  $1,500  to  |2,000  per  year.  Would  not 
reasonable  men  then  be  able  easily  to  com- 
pute the  amount  of  the  loss  caused  by  defend- 
ant? The  Jury  had  before  them  the  evi- 
dence as  to  length  of  the  period  during  which 
the  breaches  were  made.  That  period  of 
time  covered  a  space  of  two  years,  nine 
months,  and  one  day.  We  must  not  suppose 
that  the  Jury  could  not  make  a  computation 
upon  such  a  plain  arithmetical  problem.  The 
verdict  is  within  any  result  obtainable  by 
Buch  computation.  **The  Jury  are  the  Judges 
of  the  compensation  to  be  paid  in  case  of 
wrongful  damage  to  real  property,  and  the 
court  will  not  disturb  their  finding,  unless 
plainly  unwarranted  by  the  evidence."  Mil- 
ler V.  Shenandoah  Pulp  Ck).,  38  W.  Va.  558,  18 
S.  E.  740. 

.  It  is  complained  that  the  aforesaid  meas- 
ure of  damage,  by  comparison  of  the  rental 
value  under  the  different  conditions  of  the 
property,  is  based  on  mere  opinions  of  the 
witnesses.  But  those  witnesses  were  ac- 
Quainted  with  the  property  and  the  business, 
and  were  competent  to  give  opinions  in  that 
regard.  Such  evidence  Is  proper  in  ascer- 
taining damages.  "It  is  the  settled  law  of 
this  state  that  the  opinions  of  witnesses  are 
admissible  as  to  the  amount  of  damages 
done  in  cases  of  this  character,  to  enable  the 


Jury  to  arrive  at  a  Just  verdict;  and,  while 
the  Jury  are  not  bound  by  these  opinions, 
they  have  the  right  to  give  them  such  weight 
as,  taken  together  with  other  evidence,  is 
Justifiable."  Miller  v.  Shenandoah  Pulp  Ck>., 
supra;  Railroad  Co.  v.  Forman,  24  W.  Va. 
662.  That  which  was  said  by  Judge  Bran- 
non  in  Pickens  v.  Boom  &  Timber  Co.,  58 
W.  Va.  11,  50  S.  E.  872,  is  pertinent  here: 
"Witnesses  acquainted  with  the  mill,  practi- 
cal millers,  were  permitted  to  give  rental 
value  and  the  earning  capacity  dally.  Why 
do  not  these  constitute  a  basis  for  estimation 
of  damages,  in  connection  with  evidence  of 
the  number  of  days  of  stoppage,  which  was 
given  for  some  months?"  And  this  court  has 
held:  ''In  an  action  for*  damages  for  divert- 
ing water  It  is  proper  to  ask  a  witness  to 
state  from  facts  within  his  knowledge  what, 
in  his  opinion,  was  the  amount  of  damages 
suffered  by  the  plaintiff  because  of  such  di- 
version of  the  water;  and,  to  authorize  the 
giving  of  such  opinion,  it  is  not  necetsary 
that  the  party  be  an  expert"  Hargreavcs  v. 
Klmberly,  26  W.  Va.  787,  53  Am.  Rep.  121. 
In  other  words,  laconic  ones  from  the  West 
*'It  is  not  necessary  to  be  an  expert  horse 
dealer  to  have  some  Judgment  as  to  the  value 
of  a  horse."  Johnson  v.  Railway  Co.,  7  Utah, 
351,  26  Pac.  926. 

In  the  evidence  above  recited,  concerning 
the  matter  of  rental  value,  there  is  more 
than  the  usual  certainty  of  proof  in  like 
cases.  In  the  ascertainment  of  damages  ab- 
solute certainty  is  not  required.  The  causes 
and  probable  amount  of  the  loss  may  be 
shown  with  reasonable  certainty.  Substan- 
tial damages  may  be  recovered  though  the 
plaintiff  can  state  his  loss  only  approximate- 
ly. Hale  on  Damages,  p.  70;  Sedgwick  on 
Damages,  §  171;  Joyce  on  Damages,  S  75. 
And  the  language  of  a  court  of  high  stand- 
ing is  in  point:  "The  law  does  not  require 
impossibilities,  and  cannot  therefore  require 
a  higher  degree  of  certainty  than  the  nature 
of  the  case  admits.  And  we  can  see  no  good 
reason  for  requiring  any  higher  degree  of  cer- 
tainty in  respect  to  the  amount  of  damages 
than  in  respect  to  any  other  branch  of  the 
cause.  Juries  are  allowed  to  act  upon  proba- 
ble and  inferential,  as  well  as  direct  and  pos- 
itive, proof.  And  when,  from  the  nature  of 
the  case,  the  amount  of  the  damages  cannot 
be  estimated  with  certainty,  or  only  a  part  of 
them  can  be  so  estimated,  we  can  see  no  ob- 
jection to  placing  before  the  Jury  all  the 
facts  and  circumstances  of  the  case  having 
any  tendency  to  show  damages,  or  their  prob- 
able amount  so  as  to  enable  them  to  make 
the  most  intelligible  and  probable  estimate 
which  the  nature  of  the  case  will  permit" 
Allison  V.  Chandler,  11  Mich.  542.  Nor  is 
the  evidence  on  which  the  Jury  herein  acted 
objectionable  as  a  basis  for  finding  the  amount 
of  a  verdict  because  the  witnesses  aforesaid 
differed  in  their  opinions  as  to  the  rental 
value,  or  that  they  stated  that  value  ap- 
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proximately.  In  a  case  growing  ont  of  a 
canse  of  action  not  wholly  dissimilar  to  this 
one,  and  very  similar  as  to  character  and  ex- 
tent of  evidence,  it  was  said:  "We  think  it 
unsafe,  in  a  case  like  the  present,  to  approve 
a  mllng  which  rejects  a  claim  to  damage, 
otherwise  lawful  and  unexceptionable,  on  the 
ground  that  the  party  could  only  state  the 
amount  of  his  Injury  approximately,  and  his 
witnesses  differed  in  their  judgment."  Satch- 
well  V.  Williams,  40  Conn.  871.  Recovery  In 
this  case  is  net  based  on  guesswork  or  in- 
ference, but  is  supported  by  facts,  circum- 
stances, and  data  justifying  the  inference 
that  the  damages  awarded  are  a  just  and 
reasonable  compensation  for  the  injuries  suf- 
fered.   13  Cyc.  218. ' 

Because  plcdntlff  rented  her  mill  at  the 
figures  set  forth  in  said  lease,  defendant  con- 
tends that  the  other  figures  given  by  the  wit- 
nesses aforesaid  are  overthrown.  But  from 
the  evidence  and  circumstances  the  jury  were 
justified  in  believing  that  such  contract  of 
rental  was  made  by  her  because  of  the  bad 
condition  of  the  water  supply.  The  contract 
of  rental  does  prove  that  the  property  had 
rental  value  but  for  the  Insufficiency  of  the 
supply  of  water.  The  lease  was  actually 
made  and  existed  until  the  deficient  supply 
caused  its  surrender.  We  cannot  assume 
that  it  would  have  been  surrendered  for  oth- 
er reasons  had  this  reason  not  arisen.  Is 
not  this  renting  at  fixed  figures,  at  the  in- 
ception of  plaintiff's  ownership,  before  the 
\»reaches  of  defendant  had  become  notorious 
to  the  lessees,  substantial  proof  of  what  the 
property  could  be  rented  for  under  normal 
conditions?  I^et  us  take  the  figures  of  that 
lease  as  a  basis.  The  jury  may  have  done 
so.  Those  figures  are  the  ones  most  favor- 
able to  the  defendant  And  yet  the  verdict 
found  is  within  them.  Under  this  contract 
of  rental,  as  we  have  stated,  plaintiff  was 
to  receive  $1,000  for  the  first  year,  $1,200  for 
the  second,  and  $1,400  for  the  third  year. 
That  rental  lasted  about  7%  months  of  the 
first  year.  This  netted  plaintiff  $625,  if  the 
rent  was  paid.  Because  of  the  surrender, 
which  the  evidence  says  was  occasioned  by 
defendant's  acts,  plaintiff  lost  the  residue  of 
the  rent  for  the  first  year,  or  $375.  The 
next  year  she  lost  $1,200,  and  for  the  9 
months  of  the  third  year  that  she  owned  the 
property  she  lost  three-fourths  of  $1,400,  or 
$1,050.  So  the  total  of  the  loss  because  of 
the  compelled  surrender  of  the  lease  amount- 
ed to  $2,625.  Assuming  that  the  jury  be- 
lieved, as  the  evidence  warrants,  that  the 
defendant's  acts  caused  the  loss  of  this  lease 
after  it  had  existed  for  7^  months,  was  It 
not  a  substantial  and  certain  basis  for  com- 
putation of  the  damages,  and  is  not  the 
amount  of  $2,500  only  a  little  under  that 
actually  proved?  C3ertainly  it  cannot  be  said 
that  such  basis  was  uncertain;  that  said 
proof  was  deficient.    NoV  can  it  be  said  that 


the  computation  thereupon  was  erroneous  or 
excessive. 

There  has  been  a  fair  trial  of  the  case. 
The  verdict  is  not  manifestly  wrong.  The 
judgment  is  affirmed. 


(66  W.  Va.  879) 
THORNBURG  v.  CITY  &  B.  O.  R.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
March  28,  1909.) 

1.  ELBCTBicrrr  (|§  14,  18*)-<3abb  Rbquibbd 

OF    ELBCTBIO    CoMPANIBS  —  CONTBIBUTOBT 

Neoliobncb. 

The  rules  and  principles  announced  In 
Thomas  v.  Wheeling  Electrical  Co.,  54  W.  Va. 
885,  46  S.  B.  217,  respecting  the  duties  of  electric 
companies,  and  the  care  required  of  them  in 
keeping  their  dangerous  wires  perfectly  insulat- 
ed at  places  where  people  have  the  right  to 
go  for  work,  business,  or  for  pleasure,  and  their 
liability  for  n^ligence  therein,  considered,  ap- 
proved, and  applied. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S{  7,  10;  Dec  Dig.  §§  14,  18.*] 

2.  BuEOTBiciTT  (§  19*)— Actions— QuESTiows 
FOB  JuBT— Negligence. 

Ordinarily  the  question  whether  that  degree 
of  care  required  in  the  construction,  inspection, 
and  repair  of  wires  carrying  highly  dangerous 
currents  of  electricity  has  been  observed  in  a 
given  case  is  one  for  the  jury. 

[£3d.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  11 ;  Dec  Dig.  I  19.*] 

3.  EJlECTBICITT    (§    19*)— ACTI0N&-^XTE9TI0NS 
FOB  JUBY— CONTBIBUTOBY  NBOLIGENCB. 

And  generally  the  question  of  contributory 
negligence  of  one  injured  by  coming  In  contact 
with  such  wires  is  one  also  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  |  11 ;  Dec.  Dig.  S  19.*1 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  D.  S.  Thomburg,  administra- 
tor of  Ezra  I.  Blosser,  deceased,  against  the 
City  &  Elm  Grove  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Russell  &  Russell,  for  plaintiff  in  error. 
Joseph  Handlan,  for  defendant  in  error. 

MILLER,  P.  This  is  an  action  by  plain- 
tiff, as  administrator  of  Ezra  I.  Blosser,  de- 
ceased, a  boy  of  14  years,  against  defend- 
ant, to  recover  damages  for  the  death  of  de- 
ceased, the  result  of  his  coming  in  contact 
with  a  primary  wire  of  defendant,  heavily 
charged  with  electricity,  suspended  over 
Little  Wheeling  creek,  in  Ohio  county,  and 
along  and  near  to  the  National  Pike  and  the 
stone  arched  bridge  over  said  creek  and  ovfer 
which  bridge,  on  the  evening  of  January  7, 
1907,  the  deceased  with  Ills  mother,  tho 
jauitress  of  a  schoolhouse  near  by,  and  her 
two  little  girls,  one  nine  and  the  other  sev- 
en years  of  age,  were  passing  on  their  way 
home  from  the  schoolhouse.  A  side  wall 
three  feet  high  and  two  feet  wide,  with 
coping  on  the  top,  and  beveled  or  tapering 
off  at  each  side,  but  leaving  a  level  surface 


•For  other  cases  see  aazne  topic  and  section  NUMBER  In  Deo.  ft  Am,  Digs.  1907  to  date,  ft  Reporter  Indexet 
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about  14  IncbeB  wide,  guarded  each  side  of 
the  bridge.  The  top  of  this  coping  was  con- 
stantly used  by  school  children  and  others 
as  a  walk  in  crossing  the  bridge,  although 
there  was  a  sidewalk  4  feet  wide  on  the  in- 
side and  along  the  wall  built  over  the  bridge. 
The  top  of  the  coping  had  been  so  used,  and 
used  so  long  in  this  way,  as  to  have  become 
much  worn  by  the  feet  On  one  side  of  the 
bridge  at  about  the  top  of  the  arch,  where 
deceased  was  killed,  there  was  a  lamp  or 
gas  post  with  a  bearing  on  the  arch  outside 
of  and  fastened  to  the  wall  and  coping, 
bearing  a  gas  pipe  bent  oyer  the  walk,  with 
a  lamp  attached,  to  give  light  on  the  bridge. 
Besides  the  wire  with  which  deceased  came 
in  contact,  there  was  a  second  primary  wire 
charged  with  the  same  voltage,  also  a  signal 
wire  carrying  a  lighter  current  of  electricity. 
The  two  primary  wires  were  suspended 
from  horizontal  brackets  on  poles  set  at 
each  end  of  the  bridge  and  on  the  same  side 
as  the  gas  post,  but  the  signal  wire  was 
fastened  to  small  upright  brackets  attached 
to  the  poles  some  12  to  13  inches  below  the 
horizontal  brackets.  These  wires  opposite 
the  lamp-post  hung  so  low  and  close  to  the 
bridge  that  a  boy  of  the  height  of  young 
Blosser,  standing  on  the  coping  of  the  wall, 
could,  as  some  witnesses  say,  reach  out  and 
touch  the  first  primary  wire  and  the  signal 
wire;  but,  as  others  say,  they  could  be 
reached  only  by  putting  one  arm  around  the 
£amp-post  and  reaching  out  in  the  direction 
of  the  wires  with  the  other.  The  mother 
says  that  at  the  time  her  son  was  killed  the 
Inside  primary  wire  was  sagging  down  a 
few  inches  below  the  signal  wire,  and  could 
easily  be  reached  by  one  standing  on  the 
coping  at  the  lamp  post,  without  any  sup- 
port from  it;  and  in  this  she  is  supported  to 
some  extent  by  some  of  the  other  witnesses, 
who  were  at  the  place  either  a  few  minutes 
after  Blosser  was  killed  or  early  the  next 
morning.  U.  M.  Hervey,  president  of  the 
school  board,  a  witness  for  plaintifT,  who 
was  there  the  following  morning,  says,  on 
cross-examination,  that  a  person  could  stand 
on  the  coping  and  reach  either  of  the  wires. 
Ck>unsel  endeavored  to  have  him  say  that 
these  wires  could  be  reached  only  by  swing- 
ing out  from  the  post,  as  already  indicated, 
but  the  nearest  he  came  to  it  was  to  say, 
w^lth  reference  to  the  fatal  primary  wire, 
tbat  it  could  easily  be  reached  in  that  way, 
"and  it  might  be  reached  with  safety  with- 
out that.  I  wouldn't  want  to  say  yes  or 
no."  Another  witness,  R.  H.  Walter,  who 
saw  the  wire  sagging,  made  some  measure- 
ments with  his  ruler  that  evening.  •  He 
ooold  not  say  he  measured  accurately,  for 
be  was  afraid  to  get  too  close  to  the  wires; 
but,  as  near  as  he  could  tell,  the  wire  was 
between  4  and  5  feet  from  the  wall,  measur- 
ing, as  he  said  on  cross-examination,  diagon- 
ally across  from  the  top  of  the  wall  to  the 
Tvlre.  He  did  not  measure  horizontally  out 
from  the  post  to  the  wire.    Witnesses  for 


the  defendant  who  testified  that  they  made 
accurate  measurements  the  following  morn- 
ing say  that  measuring  vertically  the  inside 
primary  wire  hung  6  feet  and  10  inches,  and 
the  signal  wire  5  feet  and  9  inches  from  the 
top  of  the  coping;  and  that  measured  hor- 
izontally out  the  primary  wire  was  3  feet 
and  m  inches  from  the  post  The  fact  is, 
however,  that  young  Blosser,  ]ust  before  his 
death,  was  seen  by  his  mother  walking  on 
the  top  of  the  coping  and  almost  instantly 
afterwards,  when  she  looked  up,  she  found 
him  standing  upright  on  the  top  of  the  wall 
with  the  first  three  fingers  of  his  right  hand 
dutched  under  and  around  the  inside  pri- 
mary wire,  and,  as  she  says,  his  head  bent 
back,  his  knee  slightly  bent,  and  his  hair 
standing  out  and  waving  as  if  the  wind 
was  blowing  through  it;  and  that  when  she 
caught  hold  of  his  coat  and  pulled  him  he 
fell  over  unconscious  on  the  sidewalk,  and 
was  dead.  She  did  not  see  him,  and  no  one 
seems  to  have  seen  him  at  the  moment  when 
he  caught  hold  of  the  wire.  The  mother, 
the  only  witness  who  testified  as  to  the 
boy's  height,  says  his  height  was  five  feet 
seven  inches.  All  witnesses  agree  that  the 
insulation  of  the  wire,  which  did  the  deadly 
work,  was  worn  off  and  hung  down  in 
shreds  so  as  to  furnish  little,  if  any,  protec- 
tion to  one  coming  in  contact  with  It.  The 
jury  found  a  verdict  for  the  plaintiff,  and 
the  court  below  pronounced  Judgment  there- 
on for  $3,500,  and  defendant  brings  error. 

Is  the  defendant  liable?  The  defendant 
denies  liability  on  two  grounds:  First  that 
the  deadly  wire  was  not  in  a  place  where 
it  owed  deceased  any  duty  to  keep  it  in- 
sulated and  In  good  repair;  and,  second,  be- 
cause Blosser  was  guilty  of  contributory 
negligence  in  reaching  out  in  the  manner 
described  and  touching  the  wire.  Apper- 
taining to  these  questions  the  jury  respond- 
ed to  three  interrogatories,  submitted  by  the 
defendant,  as  follows:  "No.  1.  Was  the 
wire  which  caused  the  death  of  Ezra  I.  Blos- 
ser in  such  a  position  that  children  or  other 
persons  may  reasonably  have  been  expected 
to  come  In  contact  with  it?  Answer:  Yes. 
No.  2.  Was  the  manner  in  which  Ezra  I. 
Blosser  acted  in  coming  into  contact  with 
the  wire  negligent  taking  into  account  his 
age  and  the  circumstances  surrounding  him 
at  that  time?  Answer:  No.  No.  3.  Could 
Ezra.  I.  Blosser  while  walking  along  the 
stone  wall  have  unintentionally  come  in  con- 
tact with  the  wire  which  caused  his  deatii? 
Answer:  Yes."  It  is  claimed:  That  the  an- 
swer to  the  last  interrogatory  was  not  sup- 
ported by  any  evidence;  that  the  manner  in 
which  the  deceased  was  shown  to  have  had 
hold  of  the  wire  shows  conclusively  that  he 
had  not  taken  hold  of  it  to  save  himself  from 
a  fall,  because  in  falling  he  would  naturally 
have  taken  an  overbold,  and  not  an  under- 
bold  of  the  wire;  and  that  inasmuch  as  he 
was  found  with  his  left  arpi  around  the  post 
and  the  fingers  of  his  right  hand  on  the 
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wire,  and,  thus  supported  by  the  post,  he 
most  necessarily  have  reached  out  and  in- 
tentionally and  negligently  taken  bold  of 
the  wire,  and  thereby  by  his  negligence  con- 
tributed to  his  death.  But  assuming  the 
fact  to  be  as  claimed  we  do  not  tliink  the 
answer  of  the  Jury  to  this  Interrogatory  de- 
structiye  of  their  general  verdict 

On  the  first  proposition  this  court  in  Thom- 
as V.  Wheeling  Electrical  Co.,  54  W.  Va. 
3d5,  46  S.  B.  217,  in  accordance  with  the  de- 
cisions of  many  other  states,  has  held  it  to 
be  "the  duty  of  electric  companies  to  use 
very  great  care  to  keep  the  insulation  of 
its  dangerous  wires  perfect  at  places  where 
people  have  the  right  to  go  for  work,  for 
business,  or  for  pleasure,"  and  that  *'when 
injury  to  a  person  comes  from  contact  with 
a  live  electric  wire  from  bad  insulation  at 
a  place  where  there  ought  to  be  good,  safe 
insulation  for  safety  to  persons,  it  is  a  case 
of  negligence  on  the  part  of  tbe  electrical 
corporation  rendering  it  prima  facie  liable." 
And  on  the  second  proposition  the  same  case 
holds:  "If  one  take  hold  of  an  electric  wire 
at  a  place  where  it  ought  to  be  safely  in- 
sulated for  safety  to  persons,  and  is  injured 
by  reason  of  defective  insulation,  he  not 
knowing  its  defect,  he  is  not  from  so  doing 
guilty  of  contributory  negligence  forbidding 
recovery  of  damages,"  and  that,  "in  places 
where  electric  wires  should  be  insulated  for 
safety  to  the  persons,  one  may  assume  that 
they  are  so  insulated,  if  he  know  not  to  the 
contrary."  In  the  Thomas  Case  these  prin- 
ciples were  applied  in  the  case  of  a  work- 
man at  work  on  a  balcony  of  an  opera  house 
who  came  in  contact  with  defendant's  wires 
extending,  to  a  bracket  on  the  wall  of  the 
opera  house.  In  Virginia  they  were  applied 
in  the  case  of  a  boy  8  years  old,  who  sit- 
ting upon  a  box  along  a  street,  and  seeing, 
hanging  through  the  limbs  of  a  tree,  in  an 
adjacent  yard,  what  he  supposed  to  be  a 
string,  put  his  hand  through  and  over  the 
railing,  grasped  the  wire,  and  was  injured. 
Lynchburg  Tel.  Co.  v.  Booker,  103  Va.  5»4, 
50  S.  Bw  148.  In  Connecticut,  in  the  case 
of  a  boy  16  years  of  age  who  was  killed  by 
an  electric  shock  from  a  wire  strung  along  a 
highway  bridge,  and  who  at  the  time  was 
on  the  truss  of  the  bridge  preparing  to  dive 
and  caught  the  wire  to  prevent  himself  from 
falling.  Boys  had  been  in  the  habit  of  div- 
ing from  and  swimming  around  the  bridge, 
a  fact  known  to  the  selectman  of  the  town 
and  to  defendant  Nelson  v.  Branford  Light- 
ing and  Water  Co.,  75  Conn.  548,  54  Atl.  303. 
The  facts  in  this  case  are  quite  similar  to 
those  in  the  case  at  bar.  They  were  also 
applied  In  Mississippi,  in  the  case  of  a  boy 


10  years  of  age  who  while  climbing  an  oak 
tree  sustained  a  shock  by  coming  in  contact 
with  a  wire  which  defendant  had  negligent- 
ly permitted  to  become  and  remain  unin- 
sulated. Temple  v.  Electric  Co.,  89  Miss.  1, 
42  South.  874,  11  L.  R.  A-  (N.  S.)  449,  119 
Am.  St.  Rep.  698.  It  was  held  in  this  case 
that  defendant  was  bound  to  take  notice  of 
the  immemorial  habit  of  small  boys  to  climb 
such  trees.  They  were  also  applied  in  Tex- 
as, in  the  case  of  a  police  officer  who,  in  the 
discharge  of  his  duty,  went  on  the  roof  of  a 
building  in  the  nighttime  for  the  purpose  of 
discovering  persons  who  were  violating  the 
law,  and  received  Injuries  by  coming  in  con- 
tact with  an  electric  wire  of  the  defendant, 
negligently  left  in  a  dangerous  position  on 
the  roof  and  not  properly  insulated.  City  of 
Greenville  v.  Pitte  (Tex.  Civ.  App.)  102  & 
W.  451.  So  also  in  Missouri,  In  the  case  of 
a  laborer  engaged  in  hanging  and  taking 
down  signs  from  buildings,  a  case  similar  to 
our  case  of  Thomas  v.  Electrical  Co.  Geis- 
mann  ▼.  Missouri  Edison  Electric  Co.,  173 
Mo.  654,  73  S.  W.  654.  And  these  are  the 
principles  which  we  think  were  rightly  ap- 
plied by  the  court  below  to  the  case  at  bar. 

Whether  that  degree  of  care  in  the  con- 
struction, Inspection,  and  repair  of  the  wires 
carrying  highly  dangerous  currents  of  elec- 
tricity imposed  upon  one  employing  them 
so  as  to  keep  them  harmless  at  places  where 
persons  are  liable  to  come  in  contact  with 
them  has  been  exercised  in  the  given  case 
is  ordinarily  for  the  Jury.  Thomas  v.  Elec- 
trical Co.,  supra  (Syl.,  point  3);  Perham  v. 
Electric  Co.,  33  Or.  451,  63  Pac  14,  24,  40 
L.  R.  A.  799,  72  Am.  St  Rep.  730;  Blrsch  v. 
Citizens'  Elect  Co.,  36  Mont  574,  93  Pac. 
940.  The  question  whether  or  not  the  per- 
son Injured,  under  the  circumstances  like 
the  case  at  bar,  has  been  guilty  of  contribu- 
tory negligence,  is  likewise  a  question  for 
the  Jury.  Gelsmann  v.  Elect  Co.,  supra; 
Thomas  ▼.  Elect  Co.,  supra. 

In  this  case  the  record  shows  that  Judge 
and  Jury  visited  and  viewed  the  place  where 
young  Blosser  was  killed.  True  the  wires 
were  not  in  exactly  the  same  condition  and 
situation  as  on  the  evening  of  the  accident; 
but  having  seen  and  viewed  the  premises, 
and  heard  the  testimony  of  the  witnesses, 
they  were  better  able  to  Judge  of  the  merits 
of  the  case  than  we  can  be  from  a  mere 
consideration  of  the  record  of  the  trial  and 
the  arguments  of  counsel.  The  case  seems 
to  have  been  well  and  carefully  tried,  before 
a  learned  Judge,  assisted  by  able  counsel  on 
both  sides,  and  we  cannot  say  that  any  er- 
ror Has  been  committed. 

There  is  nothing  for  us  to  do  therefore 
but  order  an  affirmance  of  the  Judgment 
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GILBERT  et  al.  r.  PEPPERS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  23,  1909.) 

1.  Fraudulent  Conveyances  (8  821*)— Cbud- 

ITOB  FiBST  ATTACKINQ— PBEFEBENCKS. 

A  general  creditor  who  first  attacks  a  fraud- 
ulent conveyance  obtains  a  lien  on  the  property 
by  the  institution  of  his  suit;  and  preferences 
among  all  of  such  creditors  are  determined  by 
the  dates  of  the  commencements  of  their  suits, 
if  separate  suits  are  brought,  or  of  the  com- 
mencement of  the  suit  and  the  filing  of  petitions, 
if  all  assert  their  rights  in  the  same  suit. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ||  985,  986 ;  Dec  Dig. 
i  321.»] 

2.  Fbaudulent  Conveyances  (8  321*)— Judg- 
ment Cbeditobs— Lien. 

Judgment  creditozB  of  the  fraudulent  debtor 
have  liens  on  his  real  estate  from  the  dates  of 
their  respective  judgments,  and  on  his  personal 
property  from  the  dates  of  the  acquisitions 
thereof  by  execution,  attachment,  or  otherwise, 
whether  they  be  acquired  before  or  after  the 
conveyance,  if  they  are  preserved  by  compliance 
with  registration  and  other  laws  provided  for 
the  purpose. 

[Eid.  Note.~For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  88  985-988;  Dec  Dig. 
8  321.*] 

8.  Chattel  Mobtoaoes  (8  185*)— Mobtoaoe 
OF  Stock  or  Goods— Retention  of  Posses- 
sion. 

A  deed  of  trust  on  a  stock  of  merchandise, 
disclosing  on  its  face  intention  to  permit  the 
debtor  to  remain  in  possession  and  sell  and  dis- 
pose of  the  property,  replenishing  the  sold  goods 
by  new  purchases,  is  fraudulent  per  se,  and 
void  as  to  creditors,  subsequent  as  well  as  ex- 
isting. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  8  367 ;   Dec.  Dig.  8  185.*] 

4.  FoBMEB  Decisions  Disappboved. 

Principles  announced  in  Cona way's  Adm'r 
▼.  Stealey,  44  W.  Va.  163,  28  S.  B.  793,  and 
Homer-Gaylord  Co.  v.  Fawcett,  60  W.  Va.  487, 
40  S.  E.  564,  57  L.  R.  A.  869,  re-examined  and 
disapproved. 

6.  Fbaudulent  Conveyances  (W  126,  208*)— 
Tbansactions  Invalid— Persons  Entitled 
•  to  Assert  Invalidity— Subsequent  Cbed- 

ITOBS. 

An  honest  debt  may  be  so  used  as  to  hin- 
der, delay,  and  defraud  creditors,  no  matter  how 
it  originated,  nor  that  the  creditor  is  a  subse- 
quent one. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent.  Dig.  88  402,  631 ;  Dec.  Dig. 
H  126,  208.^] 

6.  Fbaudulent  Conveyances  (8  126*)  — 
Tbansactions  Invalid— Preference  to  Se- 
cure PuBCHASE  Money. 

The  proviso  in  section  2,  c.  74,  of  the  Code 
of  1906,  protecting  a  preference,  given  to  se- 
cure purchase  money,  has  no  apj>lication  to 
fraudulent  conveyances. 

[Eld.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent   Dig.   8  402;    Dec.   Dig.   8 

7.  Fbaudulent  Conveyances  (8  241*)  — Se- 
cruBiTY  FOR  Purchase  Money. 

Section  5,  c.  74,  Code  1906,  relates  to  title 
to,  and  incumbrances  upon,  property,  and  the 


creditors  contemplated  therein  are  Hen  creditors 
only. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  il  697-713 ;   Dec.  Dig. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Tucker  County. 

BUI  by  John  J.  Gilbert  and  others  against 
Walter  C.  Peppers,  James  T.  Darkey,  and 
others.  Decree  for  complainants,  and  James 
T.  Darkey  appeals.    Reversed  and  remanded. 

C  O.  Strleby,  for  appellant  Geo.  P.  Shir- 
ley and  Cunningham  &  Stallings,  for  appel- 


POFFENBARGER,  J.  James  T.  Darkey, 
engaged  in  the  mercantUe  business  In  the 
town  of  Davis,  Tucker  county,  and  owner  of 
a  stock  of  goods  and  property  used  in  connec- 
tion therewith,  sold  the  same  to  Walter  C. 
Peppers,  on  the  2d  day  of  May,  1904,  for  the 
sum  of  $2,000,  of  which  sum  $200  was  paid 
in  cash.  For  the  balance  Peppers  executed 
his  36  promissory  notes  for  the  sum  of  $50 
each,  dated  May  2,  1904,  payable  one  each 
month  thereafter,  and  a  deed  of  trust  to  se- 
cure the  payment  thereof,  by  which  he  con- 
veyed the  property  to  C.  O.  Strieby  for  that 
purpose.  Peppers  took  charge  of  the  busi- 
ness, and  carried  it  on  for  about  a  year,  pay- 
ing 9  of  the  notes,  and  incurring  a  good  deal 
of  other  indebtedness,  from  $1,200  to  $1,500. 
Though  dated  May  2,  1904,  the  deed  of  trust 
was  not  acknowledged  until  June  14,  1904. 
Darkey  neglected  to  record  it  until  the  2l8t 
day  of  February,  1906.  About  the  1st  day 
of  May,  1905,  Strieby  took  possession  of  the 
property  and  closed  the  store.  He  adver- 
tised it  for  sale  on  the  15th  day  of  May, 
1905,  and  adjourned  the  sale  until  May  30th. 
An  application  for  the  appointment  of  a  re- 
ceiver was  made  by  Gilbert  Bros.  &  Co.  on 
May  24th,  and  on  the  next  day  A.  L.  Helmick 
was  appointed  special  receiver  and  took 
charge  of  the  property.  Under  a  subsequent 
order  of  the  court  he  sold  it,  keeping  the 
proceeds  of  the  sale  of  the  goods  that  were 
in  the  store  at  the  time  Peppers  bought  it 
separate  from  the  proceeds  of  those  subse- 
quently bought,  and  put  into  it  by  him.  The 
bill  set  up  Indebtedness  due  the  plaintiffs, 
amounting  to  $201.59,  consisting  of  a  note 
executed  by  Peppers  for  the  sum  of  $118.73 
and  an  open  account  amounting  to  $82.86. 
It  charged  the  existence  of  indebtedness  to 
various  other  persons.  The  grounds  of  re- 
lief are  (1)  that  the  deed  of  trust  is  fraudu- 
lent on  Its  face;  (2)  that  it  is  fraudulent  in 
fact ;  (8)  that  the  sale  to  Peppers  was  fraudu- 
lent; (4)  that  the  provision  in  the  deed  of 
trust,  purporting  to  give  a  Hen  in  favor  of 
Darkey  on  after-acquired  goods  does  not  con- 
stitute a  lien  thereon;  (5)  that  the  trustee 
was  about  to  mingle  the  new  stock  with  the 
old  and  sell  it  all  for  the  satisfaction  of 
Darkey's  claim,  to  the  detriment  and  injury 
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of  other  creditors ;  ($  that  the  deed  of  trust 
constitutes  an  unlawful  preference  in  favor 
of  Darkey;  and  (7)  that  Peppers  had  been 
permitted  to  retain  all  the  accounts,  claims, 
and  demands  due  him,  and  was  collecting  the 
same.  The  cause  was  referred  to  a  com- 
missioner to  ascertain  and  report  the  debts 
due  from  Peppers  to  the  plaintifFs,  and  other 
creditors  who  had  come  into  the  suit  by  peti- 
tion, and  was  submitted  on  his  report,  the 
pleadings  and  the  depositions  taken,  and  a 
decree  pronounced  holding  the  deed  of  trust 
fraudulent  as  to  the  creditors  of  Peppers, 
and  ordering  a  pro  rata  distribution  of  the 
proceeds  of  the  property  among  them,  includ- 
ing Darkey.  From  this  decree  Darkey  has 
appealed.  The  creditors  are  also  dissatisfied, 
and  have  cross-assigned  errors ;  their  conten- 
tion being  that  the  other  creditors  should 
have  been  given  preference  over  Darkey  in 
the  distribution.  As  the  entiris  proceeds  of 
the  sale  amounted  to  only  $709.26,  of  which 
$230  arose  from  the  sale  of  the  after-acquired 
goods,  the  position  taken  by  the  general  cred- 
itors would  exclude  Darkey  entirely. 

The  right  of  the  plaintiffs,  Gilbert  Bros., 
to  maintain  this  suit  at  all  is  challenged  on 
the  ground  that  they  were  not  in  condition 
to  proceed  in  the  manner  in  which  they  did. 
The  note  was  not  then  due,  and  the  open  ac- 
count bore  date  on  May  17th,  the  day  before 
the  institution  of  the  suit  We  held,  in 
Prye  v.  Miley,  64  W.  Va.  825,  46  S.  B.  185, 
that  an  ordinary  suit  in  equity  to  set  aside 
a  fraudulent  conveyance  cannot  be  maintain- 
ed by  a  creditor  whose  debt  is  not  due,  and 
that  such  a  creditor,  in  order  to  obtain  re- 
lief, must  invoke  attachment  If  the  plain- 
tiffs claimed  no  debt  except  the  one  evi- 
denced by  the  note,  the  principle  declared  in 
Frye  v.  Miley  might  require  a  reversal  of 
the  decree  and  dismissal  of  the  biU.  Wheth- 
er it  would  or  not,  in  view  of  the  intervention 
of  other  creditors,  we  need  no(  decide,  how- 
ever, since  the  open  account,  bearing  date 
one  day  before  the  institution  of  the  suit, 
constitutes  a  debt  for  which  it  could  be  in- 
stituted, and,  jurisdiction  having  been  thus 
conferred,  the  court  could  make  provision 
for  debts  not  due  and  payable,  as  well  as 
those  that  were.  Although  the  decree  says, 
by  way  of  recital,  the  deed  of  trust  is  fraudu- 
lent because  of  failure  to  record  it,  the  fund 
is  disposed  of  as  if  it  had  been  regarded  as 
creating  an  unlawful  preference.  All  the 
creditors  are  permitted  to  share  therein  ra- 
tably. This  is  not  the  rule  of  distribution 
or  priority  in  cases  in  which  deeds  are  set 
aside  for  fraud.  The  creditor  who  first  at- 
tacks a  fraudulent  conveyance  obtains  a  lien 
by  the  institution  of  his  suit,  and  preferences 
among  all  of  them  are  determined  by  the 
dates  of  the  commencements  of  their  suits, 
if  s^arate  suits  are  brought,  or  of  the  com- 
mencement of  the  suit  and  the  filing  of  peti- 
tions, if  all  assert  their  rights  in  the  same 
suit  Foley  v.  Ruley,  50  W.  Va.  158,  40  B. 
b:  882,  55  L.  R.  A.  916;  Clark  v.  Figgins,  81 
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The  decree  plainly  applies  the  provisions 
of  section  2,  c  74,  of  the  Code  of  1906,  deter- 
mining the  basis  and  mode  of  relief  in  cases 
of  transfers  and  charges  made  by  insolvent 
debtore,  attempting  to  prefer  creditors,  or 
to  secure  some  of  their  creditors  to  the  ex- 
clusion and  prejudice  of  others.  The  provi- 
sions of  said  section,  however,  are  clearly 
inapplicable,  because  the  suit  was  not  brought 
within  the  time  prescribed  therein.  The  deed 
of  trust  was  made  on  the  2d  day  of  May, 
1904.  Both  grantor  and  grantee  testify  to 
this  fact,  and  the  deed  of  trust  itself  bears 
that  date.  Besides,  the  record  shows  the 
contract  of  sale  of  the  store  bearing  the 
same  date,  and  Peppers  then  took  charge  of 
the  business.  The  failure  to  have  it  acknowl- 
edged on  that  day  is  accounted  for  in  the  tes- 
timony of  Peppers,  and  nothing  to  the  con- 
trary is  disclosed,  except  the  date  of  the 
acknowledgment,  June  14th.  It  could  do  no 
more  than  raise  a  presumption,  and  it  seems 
not  to  have  even  that  weight  As  between 
the  parties,  the  deed  of  trust  would  be  valid 
without  any  acknowledgment  The  acknowl- 
edgment is  for  the  purpose  of  recordation, 
and  the  recordation  subserved  the  purpose 
of  constructive  notice  to  creditors  and  sub- 
sequent purchasers.  The  presumptions  aris- 
ing from  the  date  of  acknowledgment,  if  any, 
are  not  conclusive  as  to  the  date  of  signing 
and  delivery.  This  conclusion  is  fully  sus- 
tained by  the  principles  and  reasoning  in 
Colquhoun  v.  Atkinsons,  6  Munf.  550.  Any 
relevant  evidence  is  admissible  to  prove  the 
real  date  of  delivery  of  a  deed.  Duval  v. 
Bibb,  4  Hen.  &  M.  118,  4  Am.  Dec.  606.  The 
deed  of  trust  was  made  on  the  2d  day  of 
May,  1904,  and  not  admitted  to  record  with- 
in eight  months  after  the  making  thereof, 
nor  was  the  suit  brought  within  one  year 
after  it  was  made,  and  the  statute  provides 
that  the  suit  must  be  brought  within  one 
year  after  the  transfer  or  charge  was  made, 
or  within  four  months  after  it  was  recorded, 
if  recorded  within  eight  months  after  it  was 
made.  Otherwise  the  transfer  or  charge  is 
valid  as  to  any  preferences  or  priority  there- 
by given.  The  general  limitation  Imposed 
by  this  provision  is  one  year  from  the  date 
on  which  the  transfer  or  charge  was  made. 
No  suit  can  be  brought  after  the  expiration 
of  such  year,  under  any  circumstances;  but 
the  limitation  will  be  shortened,  if  the  in- 
9trument  creating  the  transfer  or  charge  is 
recorded  within  eight  months.  When  it  has 
been  so  recorded,  we  must  count  from  the 
date  of  recordation,  and  sue  within  four 
months  thereafter. 

There  is  no  provision  in  the  deed  of  trust 
requiring  or  authorizing  the  trustee  to  take 
possession  of  the  stock  of  goods ;  and  it  clear- 
ly contemplates  possession  by  the  grantor 
until  default  in  payment  of  some  of  the  notes 
or  the  interest  thereon.  The  following  clause, 
under  several  decisions  of  this  court,  imports 
intention  that  the  grantor  shall  retain  pos- 
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session:  "The  said  notes  are  for  the  pnr^ 
chase  money  on  the  said  stock  of  goods  and 
fixtures.  It  is  agreed  and  understood  that 
the  'conveyance'  of  the  said  stock  of  goods 
shall  go  as  to  all  future  goods  that  may  be 
placed  in  the  said  stock,  and  that  the  party 
of  the  first  part  agrees  to  keep  the  said  stock 
up  in  good  condition^  and  not  be  allowed  to 
fall  to  a  raluation  of  less  than  it  is  now." 
Claflin  V.  Foley,  22  W.  Va.  434;  Shattuck  ▼. 
Knight,  25  W.  Va.  590,  500. 

Until  a  comparatiyely  recent  date  this 
court  held  all  deeds  of  trust  on  stocks  of 
mercantile  goods,  allowing  the  debtor  to  re- 
main in  possession  of  the  property  and  sell 
and  dispose  of  the  .same,  fraudulent  and 
void  per  se.  Shattuck  v.  Knight  25  W.  Va. 
690;  Eee  v.  Beltzenberger,  23  W.  Va.  749; 
Livesay's  Ex'r  v.  Beard,  22  W.  Va.  585; 
Clafiin  ▼.  Foley,  22  W.  Va.  434;  Gardner  & 
Ck).  ▼.  Bodwlng's  Adm'r,  9  W.  Va.  121;  Kuhn 
T.  Mack,  4  W.  Va.  180.  In  Shattuck  ▼. 
Knight,  Judge  Green  stated  the  doctrine  as 
follows:  ''In  a  case  where  a  stock  of  goods, 
wares,  and  merchandise  is  conveyed  in  a 
deed  of  trust  to  secure  debts,  the  property 
not  to  be  sold  for  a  considerable  time,  If 
there  be  any  provisions  in  the  deed  which 
clearly  indicate  that  the  grantor,  when  he 
made  it,  intended  to  remain  In  possession  of 
the  property  until  the  day  of  sale,  such  deed 
will  be  regarded  as  per  se  fraudulent,  pre- 
cisely as  it  would  be  had  there  been  in  It  an 
express  provision  that  the  grantor  should  re- 
main in  possession  of  the  goods  until  the 
day  of  sale.  If  such  intention  appears  on 
the  face  of  the  deed,  whether  it  be  express 
or  implied,  is  entirely  immaterial."  The 
principle  upon  which  the  decisions  above  re- 
ferred to  stand  has  been  elucidated  in  a 
number  of  them,  and  is  well  understood  by 
members  of  the  legal  profession.  Such  a 
deed  of  trust,  while  professing  to  secure  a 
debt,  leaves  the  debtor  In  absolute  control 
of  the  property,  and  free  to  sell  it  and  ap- 
propriate to  his  own  use  the  proceeds,  and 
for  that  reason  affords  the  creditor  no  secu- 
rity In  point  of  fact,  so  long  as  the  parties 
to  the  Instrument  see  fit  to  let  it  operate 
according  to  the  intent  disdosed.  As  be-' 
tween  them  it  would  no  doubt  secure  the 
debt  after  maturity,  and  be  enforceable,  but 
it  discloses  on  its  face  a  collusive  agreement 
between  debtor  and  creditor  to  the  prejudice 
and  injury  of  other  creditors  of  the  former. 
So  long  as  they  let  it  operate  in  accordance 
with  the  intention  so  disclosed.  It  does  not 
secure  the  debt  described  in  it,  and  yet,  if 
valid.  It  would  preclude  any  other  creditor 
from  resorting  to  the  property  for  satisfac- 
tion of  his  debt 

In  Olaflin  v.  Foley,  cited,  Judge  Snyder 
said:  "Such  a  conveyance  is  certainly  more 
a  protection  to  the  debtor  than  it  is  a  secu- 
rity to  the  creditor,  and  is  therefore  con- 
demned, as  fraudulent  and  void  as  to  the 
creditors  of  the  grantor,  by  numerous  deci- 


sions In  Virginia  and  this  state.**  In  lang 
V.  Lee,  8  Band.  410,  Judge  Carr  said:  "Is  it 
not  completely  a  felo  de  se?  A  security  is 
taken  on  goods,  and  they  are  left  in  the  pos- 
session of  the  debtor,  ♦  •  •  with  a  pow- 
er to  sell  and  dispose  of  them  as  he  may 
think  proper— no  check  whatever.  Does  not 
this  resolve  the  whole  matter  into  personal 
security?"  In  Sheppard  v.  Turpln,  3  Grat 
399,  the  court  said:  "Can  such  a  contract 
between  debtor  and  creditor,  the  avowed 
purposes  of  which  rest  for  their  execution 
upon  the  good  faith  of  the  former,  unguard- 
ed even  by  a  single  covenant  and  which 
may  be  entirely  frustrated  l^  his  impru- 
dence or  misfortune  in  trade,  be  regarded  in 
legal  contemplation  as  constituting  a  valid 
security  or  specific  lien  on  the  property  con- 
veyed, as  against  any  creditor  postponed  by. 
it?"  A  fuller  exposition  of  the  principle  will 
be  found  in  Bump  on  Fraudulent  Conveyan- 
ces, i  116.  In  a  note  to  that  section  the  hold- 
ings of  the  various  courts  throughout  the 
country  are  given,  and  it  will  appear,  by 
reference  thereto,  that  such  deeds  of  trust 
and  mortgages  are  held  fraudulent  and  void 
per  se  in  Alabama,  Ck>lorado,  Connecticut 
Delaware,  District  of  Columbia,  Florida, 
Idaho,  Illinois,  Kansas,  Massachusetts,  Min- 
nesota, Mississippi,  Missouri,  Montana,  Ne- 
braska, Nevada,  New  Hampshire,  Ohio,  Okla- 
homa, South  Carolina,  Tennessee,  Texas, 
Virginia,  and  Wisconsin.  In  the  following 
states  they  are  said  to  be  presumptively, 
not  conclusively,  fraudulent:  Arkansas,  New 
Jersey,  North  Ocurolina,  South  Dakota,  and 
Vermont  In  some  of  the  states  (Kentucky, 
Maine,  Michigan,  North  Dakota,  and  Bhode 
Island)  there  is  no  presumption  either  way. 
The  question  is  submitted  to  the  Jury  as  one 
of  fact  In  California  a  stock  of  merchan- 
dise cannot  be  mortgaged  at  all,  the  statute 
prohibiting  it  In  Georgia  such  mortgages 
are  legalized  by  statute;  but  even  there, 
retention  of  possession  by  the  debtor  is  re* 
garded  a«  a  circumstance,  tending  to  show 
bad  faith.  The  state  of  the  law  in  Iowa  Is 
most  peculiar  and  exceptional.  Such  mort- 
gages are  treated  as  transfers  of  title,  and 
the  registration  statutes  applied,  but  there 
fraudulent  intent  ^  matter  of  fact  will  In- 
validate it 

For  a  great  many  years,  the  doctrine  of 
our  cases  cited  has  been  adhered  to  by  this 
court  but  in  Conaway  v.  Stealey,  44  W.  Va. 
163,  28  S.  B.  793,  the  rule  of  the  Iowa  Su- 
preme Court  as  recognized  in  Btheridge  ▼. 
Sperry,  139  U.  S.  266,  11  Sup.  Ct  563,  35  L. 
Ed.  171,  was  adopted,  and  a  departure  so 
made.  The  only  other  case  cited  in  the 
opinion  in  Conaway  v.  Stealey  as  supporting 
the  views  therein  expressed  Is  Kreth  v. 
Bogers,  101  N.  C.  263,  7  S.  E.  682;  and,  as 
has  been  noted,  that  decision  was  pronounc- 
ed by  a  court  which  observes  an  entirely  dif- 
ferent principle  from  that  adopted  by  ours 
in  the  earlier  cases.    In  North  Carolina  such 
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deeds  are  never  held  to  be  conclusively 
fraudulent  They  are  only  presumptively 
fraudulent,  and  the  presumption  is  rebutta- 
ble. Oonaway  v.  Stealey  was  followed  in 
two  later  cases,  Horner-Gaylord  Co.  v.  Faw- 
cett.  50  W.  Va.  487,  40  S.  B.  564,  57  L.  R. 
A.  869,  and  Barties  &  Dillon  v.  Dodd,  66 
W.  Va.  383,  49  S.  B.  414.  These  decisions 
do  not  wholly  repudiate  the  doctrine  of  the 
earlier  cases.  On  the  contrary,  they  admit 
it  as  the  general  rule,  but  establish  an  ex- 
ception thereto.  The  grounds  of  this  ex- 
ception, as  stated,  are  (1)  that  the  debt  se- 
cured represents  purchase  money  of  the 
property;  (2)  that  there  are  no  prior  or  ex- 
isting creditors  who  could  be  prejudiced,  or 
against  whom  any  fraud  in  the  transaction 
could  have  been  directed;  and  (3)  that  the 
recordation  of  the  deed  of  trust  constitutes 
notice  of  the  incumbrance  to  all  subsequent 
creditors,  the  only  class  of  creditors  who 
could  be  injured.  Upon  mature  considera- 
tion we  have  concluded  that  these  circum- 
stances do  not  constitute  any  exception,  and 
that  the  reasoning  by  which  they  were  made 
to  do  so,  in  the  three  cases  Just  mentioned, 
is  fallacious  and  unsound.  That  the  debt  is 
for  purchase  money  of  the  mortgaged  prop- 
erty does  not  change  its  character  as  a  debt 
A  debt  so  created  may  be  made  and  used  as 
an  instrument  for  the  perpetration  of  a 
fraud,  or  a  cloak  for  fraudulent  conduct 
Just  as  effectively  as  a  debt  originating  in  any 
other  manner.  That  it  is  an  honest  and  bona 
fide  debt  is  a  mere  circumstance  bearing  on 
the  question  of  good  faith,  when  the  inquiry 
is  whether  there  was  fraud  in  fact  It  is 
perfectly  apparent  that  an  honest  debt  may 
be  so  used  as  to  hinder  and  delay  creditors 
and  defraud  them  of  their  rights.  Just  as 
the  payment  of  a  valuable  consideration, 
even  the  full  value  of  the  property  in  cash, 
does  not  avail  to  protect  a  purchase  in  fraud 
of  creditors,  when  the  intention,  on  the  part 
of  both  purchaser  and  seller,  to  perpetrate 
such  a  fraud  has  been  established.  This 
proposition  is  elementary  in  the  law  of 
fraudulent  conveyances.  If,  in  the  case  of 
a  bona  fide  indebtedness,  honest  and  meri- 
torious in  all  respects,  the  debtor  and  cred- 
itor agree  to  use  that  debt  so  as  to  conceal 
and  cover  up  property  of  the  debtor,  so  as 
to  shield  it  from  other  creditors,  and  thus 
establish  a  secret  trust  in  favor  of  the  debt- 
or, so  that  the  transaction  operates,  not  to 
secure  the  creditor,  but  only  to  shield  the 
property  of  the  debtor  and  withhold  it  from 
other  creditors,  this  honest  debt  will  become 
the  means  of  hindering  and  delaying  such 
other  creditors,  and  depriving  them  of  the 
means  of  satisfying  their  debts.  Hence  it 
is  perfectly  clear  that  the  honesty  or  verity 
of  the  debt  mentioned  in  such  a  deed  of 
trust  is  nothing  more  than  a  circumstance 
bearing  on  the  good  faith  of  the  transaction. 
Nor  can  the  fact  that  the  creditors  are  sub- 
sequent and  not  pre-existing  make  any  dif- 


ference. That  subsequent  creditors  may  set 
aside  a  deed  for  fraud  directed  against  them 
has  been  decided  by  this  and  many  other 
courts.  Silverman  v.  Greaser,  27  W.  Va. 
550.  "But  if  it  be  shown  that  there  was 
mala  fides  or  fraud  in  fact  in  the  transac- 
tion, whether  the  actual  fraudulent  intent 
relates  to  existing  creditors,  or  is  directed 
exclusively  against  subsequent  creditors,  the 
effect  is  precisely  the  same,  and  subsequent 
creditors  may,  upon  the  strength  of  such 
fraud,  successfully  impeach  the  conveyance." 
Lockhard  v.  Beckley.  10  W.  Va.  87;  Miller  v. 
Gillispie,  54  W.  Va.  450,  46  S.  E.  451;  Moore 
on  Fraud.  Convey,  pp.  186-189. 

The  three  decisions  of  this  court  Just  men* 
tioned  involved  questions  of  fraud  in  fact 
and  not  fraud  in  law,  it  is  true,  hut  no  rea- 
son is  perceived  why  there  should  be  a  differ- 
ence between  fraud  in  fact  and  fraud  in  law, 
as  regards  the  rights  of  creditors.  If  fraud 
in  fact  directed  against  subsequent  creditors, 
wUl  vitiate  a  deed  or  other  Instrument  of 
conveyance,  why  should  not  the  same  thing, 
written  at  large  on  the  face  of  the  instru- 
ment have  the  same  effect?  Let  It  be  sup- 
posed that  the  owner  of  a  stock  of  goods, 
owing  nothing,  incur  a  debt  and  secure  it  on 
the  merchandise  by  such  a  deed  of  trust  as 
we  have  here,  then  on  the  next  day  incur 
further  indebtedness.  Is  not  that  deed  as 
much  an  obstruction  of  the  subsequent  cred- 
itor's right  to  resort  to  the  property  as  it 
would  be  if  his  debt  had  been  previously  con- 
tracted? As  to  both  classes  of  creditors,  such 
a  deed  affords  protection  to  the  debtor,  and 
no  security  to  the  creditor,  if  it  is  to  operate 
according  to  the  intent  disclosed  on  its  face. 
That  the  attacking  creditors,  in  all  the  cases 
decided  by  this  court  in  which  deeds  of 
trust  were  held  fraudulent  per  se,  prior  to 
the  decision  in  44  W.  Va.,  and  28  S.  B.,  hap- 
pened to  be  existing  creditors  is  a  mere  cir- 
cumstance which  does  not  affect  the  prin- 
ciple, and  affords  no  reason  for  saying  it  is 
not  applicable  in  the  case  of  subsequent  cred- 
itors. The  language  of  the  old  decisions  is 
that  such  a  deed  of  trust  is  fraudulent  and 
void  as  to  creditors.  The  terms  in  which 
the  rule  has  been  expressed  do  not  limit  it 
to  existing  creditors,  and  all  the  reasons  for 
holding  it  void  as  to  existing  creditors  are 
applicable  to  the  case  of  a  subsequent  cred- 
itor. He  has  Just  the  same  right  at  law  and 
in  equity  to  resort  to  the  property  of  his 
debtor  for  satisfaction  of  his  debt  as  a 
prior  creditor,  and  the  deed,  if  permitted 
to  stand,  would  bar  him  Just  as  effectual- 
ly. How,  then,  can  it  be  said  that  it  does 
not  hinder,  delay,  and  defraud  him  within 
the  meaning  of  the  statute  against  fraudulent 
conveyances?  The  exception  made  in  section 
2,  c.  74.  of  the  Code  of  1906,  protecting  se- 
curities given  for  purchase  money,  does  not 
apply  to  this  question.  That  section  re- 
lates to  preferences,  not  fraud,  and  we  need 
hardly  remark  that  the  distinction  between 
fraud  and  preference  of  a  creditor  la  well 
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known  and  utiiverBally  recognized.  It  only 
provides  that  a  security  giyen  for  purchase 
money  of  property  by  an  insolvent  debtor 
shall  be  valid,  although  it  creates  a  prefer- 
ence in  favor  of  the  creditor.  This  It  says  by 
way  of  exception  to  the  general  declaration  of 
legislative  will  that  all  securities  given  by 
such  a  debtor  for  the  purpose  of  preferring 
any  creditor,  shall  be  taken  for  the  benefit 
of  all  his  creditors  who  shall  claim  the  bene- 
fit thereof,  not  that  it  shall  be  deemed  fraud- 
ulent as  to  anybody.  The  argument  found- 
ed upon  the  recordation  of  the  deed  of  trust 
Is  equally  fallacious.  Section  5,  c  74,  of  the 
Code  of  1906,  declaring  contracts  and  deeds 
void  as  to  creditors  and  subsequent  purchas- 
ers for  valuable  consideration,  without  notice 
until  and  except  from  the  time  that  it  is 
duly  admitted  to  record  in  the  county  where 
the  property  embraced  In  such  contract  or 
deed  may  be,  does  not  contemplate  general 
creditors.  As  to  them  It  is  valid,  whether 
recorded  or  not.  A  mere  personal  debt  bears 
no  relation  to  the  property  of  the  debtor, 
since  it  does  not  constitute  a  lien  thereon. 
Before  a  creditor  can  claim  any  legal  right 
in  respect  to  the  property  of  his  debtor,  or 
any  interest  therein,  in  law  or  equity,  he 
must  by  some  means  acquire  a  lien  thereon, 
as  by  an  attachment  or  reduction  of  his  debt 
to  Judgment.  Moore  v.  Teamey,  62  W.  Va. 
72,  57  S.  B.  263;  McCandlish  v.  Keen,  13 
Grat  615;  Dulaney  v.  WllUs,  95  Va.  608,  29 
S.  E.  324,  64  Am.  St  Rep.  815. 

In  McCandlish  v.  Keen,  Judge  Lee,  speak- 
ing of  this  statute,  said:  "It  was  not  design- 
ed to  make  any  change  in  the  kind  or  char- 
acter of  the  debts  which  would  entitle  cred- 
itors to  assail  an  unrecorded  deed,  but  to  de- 
fine the  class  of  creditors  as  to  whom,  if 
their  debts  were  of  the  kind  and  character 
authorizing  them  to  call  it  in  question,  an 
unrecorded  deed  would  be  void.  This  is 
apparent  from  the  context,  for  the  section 
declares  that  the  words  'creditors*  and  *pur- 
chasers,'  where  they  occur,  are  not  to  be 
restricted  to  the  protection  of  creditors  of 
and  purchasers  'from  the  grantor,*  but  are 
to  embrace  all  who  but  for  the  deed  would 
have  had  title  to  the  subject,  or  a  right  to 
subject  it  to  their  debts.  It  was  intended 
to  settle  by  statutory  provision  the  question 
80  much  controverted  in  the  cases  of  Pierce 
▼.  Turner,  5  Cranch,  154,  3  L.  Ed.  64,  Land 
▼.  Jefi^les,  5  Rand.  211,  and  Thomas  v. 
Gaines,  1  Grat.  347,  and  which  was  decid- 
ed in  the  last-named  case  in  conformity  to 
the  decision  in  Anderson  v.  Anderson,  2  Call, 
198»  and  overruling  Pierce  v.  Turner  and  the 
opinions  of  Judges  Carr,  Coalter,  and  Brooke 
in  Land  v.  Jeffries;  but  it  made  no  change 
in  the  wellHsettled  rule  which  required  a 
creditor  who  would  assail  an  unrecorded  deed 
to  show  that  he  had  some  lien,  by  Judgment 
or  otherwise,  entitling  him  to  charge  the 
aubject  conveyed,  specifically."  It  is  to  be 
observed   here   again   that   recordation,   re- 


quired by  this  statute,  has  no  relation  to  the 
subject  of  actual  or  legal  fraud.  It  relates 
to  title  and  rights  respecting  property,  In 
cases  in  which  the  parties  are  free  from 
fraudulent  intent  Its  object  is  in  conformi- 
ty with  the  purpose  of  the  whole  scheme 
of  registration  of  title  papers.  Its  mandate 
is  that  the  claimant  of  title  to  property,  or  a 
lien  upon  property,  shall  make  the  evidence 
thereof  public,  so  that  others,  dealing  with 
the  property,  not  merely  with  the  owner  of 
it,  may  know  what  its  status  is,  who  owns 
it,  and  what  incumbrances  are  upon  it  It 
declares  the  deed  void  as  to  lien  creditors 
and  subsequent  purchasers  for  failure  to  re- 
cord it,  not  fraudulent  as  to  anybody  or 
for  any  cause. 

Much  as  we  regret  to  disapprove  and  over- 
rule decisions  of  this  court,  we  are  constrain- 
ed, by  the  weighty  reasons  of  public  policy 
which,  centuries  ago,  impelled  the  passage 
of  the  statutes  against  fraudulent  convey- 
ances, to  overrule  Conaway  v.  Stealey  and 
Homer-Gaylord  Co.  v.  Fawcett.  In  our  Judg- 
ment they  open  the  door  to  the  perpetration, 
with  impunity,  of  fraudulent  practices,  by 
means  of  such  sales  and  deeds  of  trust  as 
are  disclosed  by  this  record.  There  may  be, 
and  no  doubt  are,  instances  in  which  the 
intention  of  the  parties  is  free  from  fraud, 
but  this  form  of  security,  if  upheld,  will  af- 
ford the  means  of  robbing  subsequent  cred- 
itors without  fear  of  detection,  and  with  the 
assurance  that  the  courts  are  powerless  to 
prevent  it  A  failing  merchant  or  a  solvent 
one  having  a  store  in  a  bad  place,  would 
be  required  to  do  no  more,  in  order  to  prof- 
it at  the  expense  of  wholesale  dealers,  than 
make  a  pretended  sale  to  an  irresponsible 
party  on  credit  at  any  price  they  may  see 
fit  to  adopt,  and  take  such  a  deed  of  trust 
on  the  stock  as  we  now  have  under  consid- 
eration, and  let  the  store  continue  to  operate 
under  it  as  long  as  the  pretended  purchaser 
can  obtain  credit.  Bartles  &  Dillon  v.  Dodd 
may  possibly  be  sustainable  on  principle,  as 
the  property,  except  a  small  portion  thereof, 
was  not  consumable  in  its  use,  nor  perishable, 
nor  intended  to  be  sold. 

For  the  reasons  given,  we  reverse  the  de- 
cree and  remand  the  cause,  for  distribution 
of  the  fund  in  accordance  with  the  principles 
herein  stated. 

BRANNON,  J.  I  dislike  to  overrule  cas- 
es. I  did  not  really  agree  to  the  decision  in 
Homer-Gaylord  v.  Fawcett,  50  W.  Va.  487, 
40  S.  E.  564,  57  L.  R.  A.  869.  I  urged  that 
it  was  not  clear  law.  My  real  opinion  ap- 
pears in  a  note  I  filed  at  the  time,  which, 
by  omission  of  the  reporter  or  derk,  was  not 
published  in  50  W.  Va.,  but  will  be  found 
in  57  L.  R.  A.  809^  and  40  S.  E.  564.  It  was 
also  published  .out  of  place  in  a  later  volume 
of  state  reports.  So  I  have  not  dianged 
my  opinion  upon  the  subject  as  said  note 
will  show. 
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WADBSBORO  CLOTHING  & 

SHOB  CO. 

(Sapnme  Conrt  of  North  CaroUnm.    ApxU  21, 

1909.) 

1.  JUSnCXB  OF  THE  PeAOX  ({  192*)— REVIEW— 

Wbit  of  Recobdabi. 

The  writ  of  recordari  may  be  used,  under 
Reyisal  1906,  §  584,  either  as  a  substitate  for 
an  appeal  from  a  judgment  of  a  Justice  of  the 
peace  to  have  a  new  trial  on  the  merits,  or  as 
a  writ  of  false  Judgment 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  t  759;  Dec.  Dig.  t  192.*] 

2.  PB0CE88  (8  141*)  —  RffrUBN  —  COHCLUBIVE- 
ZVBSS. 

The  sheriff's  return  of  a  summons  with  an 
entry  of  service  is  sufficient,  prima  facie,  that 
it  has  been  served  as  the  statute  directs. 

[Bd.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  i  189;    Dec.  Dig.  f  141.*] 

a  Justices  of  the  Peace  (|  202*)— Review— 
Wbit  of  Recobdabi- Pboceedinos  to  Pbo- 

OUBB. 

On  an  applicaticm  for  a  writ  of  recordari 
on  the  ground  that  a  defendant  has  been  im- 
p^perly  joined  merely  to  confer  Jurisdiction, 
whether  there  was  a  misjoinder  of  defendants 
is  not  before  the  court  as  on  demurrer  or  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  $  202.*] 

4.  Justices  of  the  Peace  (f  81*)— Pbocess— 

Sebvice  Outside  of  County. 

Revisal  1905,  f  1447,  providing  that  no 
process  shall  be  issued  by  a  justice  of  the  peace 
to  any  county  other  than  his  own,  unless  one 
or  more  bona  fide  defendants  shall  reside  in,  and 
also  one  or  more  bona  fide  defendants  shall  re- 
side outside  of,  his  county,  in  which  case  only 
he  may  issue  process  to  any  county  in  which 
any  such  nonresident  defendant  resides,  makes 
the  right  to  serve  process  on  a  defendant  outside 
the  coun^  of  the  justice  depend  somewhat  on 
the  good  faith  of  plaintiff  in  joining  the  defend- 
ants as  parties. 

[Bd.  Note.- For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  i  81.*] 

6.  Justices  of  the  Peace  (8  199*)— Review— 

Wbit  of  Recobdabi. 

An  applicant  for  a  writ  of  recordari  must 
show  merit  in  his  case. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  773 ;  Dec.  Dig.  §  199.*] 

6.  Justices  of  the  Peace  (8  202*)— Review- 
Wbit  of  Recobdabi— Laches. 

An  applicant  for  a  writ  of  recordari  must 
show  that  he  has  not  been  guilty  of  laches. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  8  202.*] 

7.  Appeal  and  Bbbob  (t  1008*)— Review- 
Questions  of  Fact-findings  by  Coubt. 

Tlie  Supreme  Court  is  concluded  by  the 
facts  found  by  the  court  below. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
E^r^  Cent.  Dig.  81  3955-^69;    Dec.  Dig.  8 

Appeal  from  Superior  Court,  Forsyth  Comi- 
ty; Cotincill,  Judge. 

The  Marler-Dalton-GUmer  Company  recov- 
ered a  Judgment  against  the  Wadesboro 
Clothing  &  Shoe  Company  in  a  justice's 
court,  and  thereafter  defendant  applied  to 
the  superior  court  for  a  writ  of  recordari 


and  a  supersedeas.  Judgment  for  plaintiff 
denying  the  application,  and  defendant  ap» 
peals.    Affirmed. 

B.  S.  Womble  and  McLendon  ft  ThomaBr 
for  appellant    L.  M.  Swink.  for  appellee. 

WALKBR,  J.  The  plaintilT  sold  a  case  of 
merchandise  to  the  defendant  for  $118.1^ 
and  shipped  the  same  to  the  defendant  at 
Wadesboro,  N.  C,  by  the  Southern  Railway 
Co.  and  the  Seaboard  Air  Line  Railway  Co.* 
taking  a  bill  of  lading  therefor.  The  defend- 
ant represented  to  the  plaintifT  that  it  had 
not  received  the  goods,  and  refused  to  pay 
the  debt,  whereupon  the  plaintiff  sued  the 
two  railway  companies  and  the  defendant 
before  a  magistrate  in  Forsyth  county,  and 
caused  a  summons  to  be  issued  for  the  de- 
fendant, in  the  manner  prescribed  by  the 
statute,  to  Anson  county.  This  summons 
was  returned  by  the  sheriff  of  the  latter 
county  with  an  entry  of  service  indorsed  on 
the  summons.  At  the  trial  before  the  Justice 
the  defendant  did  not  appear.  Upon  the 
evidence  introduced  judgment  was  rendered 
against  the  defendant  for  the  amount  of 
the  debt,  with  interest  and  costs,  and  in  fa* 
vor  of  the  railway  companies.  The  defendant 
received  notice  of  the  judgment  on  July  9» 
1908.  The  next  regular  term  of  the  superior 
court  of  Forsyth  county  commenced  on  July 
27,  19u6.  At  the  next,  or  September,  term. 
In  the  year  1908,  the  defendant  applied  to  the 
superior  court  for  a  writ  of  recordari  and  a 
supersedeas,  upon  the  general  ground  that 
the  Southern  Railway  Company  had  been 
improperly  joined  as  a  party  defendant  ta 
the  suit  before  the  justice,  for  the  purpose 
of  conferring  jurisdiction  upon  him.  The 
judge,  at  the  request  of  the  defendant,  found 
and  stated  the  facts,  and,  among  other  find- 
ings, are  these:  That  the  defendant  admitted 
the  debt,  and  that  the  plaintiffs  acted  in 
good  faith  in  Joining  the  railway  companies 
as  defendants,  and  that  the  joinder  was  not 
made  for  the  purpose  of  conferring  jurisdic- 
tion. He  further  found  that  the  defendant's 
prayer  for  relief  before  him  was  that  it 
be  allowed  to  plead  to  the  original  action. 
In  the  petition  for  the  recordari,  the  plain- 
tiff prayed  that  the  papers  in  the  cause  be 
transmitted  to  the  superior  court  by  the  jus- 
tice. 

The  writ  of  recordari  may  be  used,  nnder 
the  statute  (Revisal  1906,  8  584),  either  as  a 
substitute  for  an  appeal,  or  as  a  writ  of 
false  Judgment  In  Weaver  v.  Mining  Co.» 
89  N.  C.  198,  it  was  said  by  the  court  that 
"the  writ  of  recordari  under  the  former  prac- 
tice, and  retained  in  the  new,  as  has  been 
often  declared,  is  used  for  two  purposes; 
the  one,  in  order  to  have  a  new  trial  of  the 
case  upon  Its  merits-^ind  this  is  a  substitute 
for  an  appeal  from  a  judgment  rendered  be- 
fore a  justice — ^the  other,  for  a  reversal  of  an 
erroneous  judgment,  performing  in  this  re- 
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spect  the  office  ot  a  writ  of  falfle  Jadgmenf 
See,  also,  Caldwell  t.  Beatty,  99  N.  G.  899; 
Morton  ▼.  Blppy,  84  N.  C.  611.  In  the  two 
cases  last  cited  it  Is  held  that  the  writ  may 
be  resorted  to  in  the  first  instance,  and  with- 
out moving  before  the  Justice  to  set  aside 
the  Judgment,  where  it  is  alleged  that  the 
latter  had  no  Jurisdiction  of  the  defendant, 
no  process  having  been  served  upon  him,  and 
that  the  Judgment  is  therefore  void.  But  the 
facts  of  this  case,  as  found  by  the  Judge  at 
the  request  of  the  defendant,  do  not  bring  it 
within  the  principle  announced  in  either  of 
those  cases,  for  here  the  Judge  has  found 
all  the  essential  facts  in  favor  of  the  plain- 
tiff and  against  the  defendant  He  has  found 
specifically  that  the  railway  companies  were 
Joined  In  good  faith,  and  not  for  the  purpose, 
alleged  by  the  petitioner,  of  conferring  Juris- 
diction upon  the  magistrate  who  Issued  the 
process  and  tried  the  case.  The  defendant 
does  not  contend  that  the  summons  was  not 
actually  served  upon  it,  but  attacks  the  sher- 
iff's return  as  insufficient  to  show  a  proper 
service.  That  officer  returns  that  he  did 
serve  the  summons  upon  the  defendant,  and 
we  have  decided  that,  when  such  a  return 
is  made,  it  carries  with  it,  ex  vi  termini,  the 
idea  of  a  full  performance  of  all  that  the  law 
requires,  or,  in  other  words,  that  the  pipcess 
has  been  served  as  the  statute  directs.  It  is 
prima  facie  sufficient  until  it  is  made  to  ap- 
pear, in  some  proper  way,  that  in  fact  there 
was  no  service.  There  is  no  such  evidence 
or  finding  in  this  case.  Indeed  the  defend- 
ants are  silent  as  to  the  fact  of  actual  serv- 
ice In  their  affidavits,  and  the  Judge  states 
in  his  findings  of  fact  that  the  only  position 
taken  before  him  by  the  defendant  was  that 
the  suit  had  been  improperly  brought  before 
the  Justice  in  Forsyth  county.  As  to  this 
matter  the  findings  of  fact,  as  we  have  said, 
are  all  against  the  defendant  Whether  there 
was  a  misjoinder  of  defendants  is  a  question 
which  is  not  now  before  us,  as  upon  demur- 
rer or  answer.  There  seems  to  have  been  a 
fair  contention,  raising  a  serious  doubt,  as 
to  whether  the  defendants  were  liable  to 
the  plaintiff.  At  least  this  is  a  reasonable 
deduction  from  the  findings  of  the  court 

The  statute  (Revisal  1905,  $  1447)  is  as 
follows:  "No  process  shall  be  issued  by  any 
Justice  of  the  peace  to  any  county  other  than 
his  own,  unless  one  or  more  bona  fide  defend- 
ants shall  reside  in,  and  also  one  or  more 
bona  fide  defendants  shaU  reside  outside 
of,  his  county;  In  which  case,  only,  he  may 
Issue  process  to  any  county  in  which  any 
such  nonresident  defendant  resides."  The 
language  of  the  statute  would  seem  to  make 
the*  question  of  Jurisdiction,  or  the  right  to 
serve  process  on  a  defendant  outside  the 
county  of  the  Justice,  to  depend  i^omewhat 
upon  the  good  faith  of  the  plaintiff  in  Join- 
ing the  defendants  as  parties.  In  certain 
cases,  perhaps,  it  may  be  so  plain  that  the 


plaintiff  has  no  real  or  bona  fide  daiim 
against  the  defendant,  who  Is  a  resident  of 
the  county  in  which  the  suit  is  pending,  that 
the  question  of  misjoinder  may  be  presented 
as  (me  of  law.  However  this  may  be,  it  is 
found  in  this  case  that  the  railway  compa- 
nies and  the  defendant  were  Joined  as  de- 
fendants bona  fide,  and  not  for  the  fraudu- 
lent purpose  alleged  by  the.  defendant 

It  is  generally  held  that  the  applicant  for 
the  writ  of  recordari  must  show  merit  in  Lis 
case^  and  also  that  he  has  not  been  guilty 
of  ladies.  Pritchard  v.  Sanderson,  92  N.  O. 
41;  March  t.  Thomas,  63  N.  C.  249;  In  re 
Brittain,  93  N.  C.  687.  Whether  this  rule 
applies  where  the  sole  question  is  one  of 
Jurisdiction,  we  need  not  decide. 

This  case  was  ably  presented  for  the  de- 
fendant by  counsel;  but  the  facts  having 
been  found  against  the  defendant  by  the 
court,  we  are  concluded  by  them,  and  it  fol- 
lows that  there  was  no  error  in  the  order 
dismissing  the  petition. 

Affirmed. 

dJSO  N.  C.  517) 
StJTE*HIN  et  al.  v.  SPARGER  et  al. 
(Supreme  Court  of  North  Carolina.    April  21, 
1900.) 

1.  Highways  (8  72*)— Altbbatiow— Appeait- 
Time  pob  Taking. 

An  appeal  from  the  county  commissionert 
in  proceedings  to  change  the  location  of  a  road 
must  be  taken  at  the  term  at  which  the  report 
of  the  road  commissioners  is  confirmed. 

[Bd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  i  248;    Dec.  Dig.  i  72.*] 

2.  Highways  (i  58*>—Ai.TXBATioN—APFXAir- 

DOOKITINO  OF  APPCAL. 

Appeals  from  the  county  commissioners  in 
highway  cases  are  governed  by  the  rules  apply* 
ing  to  appeals  from  Justices  of  the  peace,  and 
must  be  docketed  at  the  first  ensuing  term  of 
the  superior  court 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  |  190;   Dec  Dig.  i  68.*] 

8.  Highways  (8  72*)— Altkbatioii— Appbait* 

Bond  on  Appeai^ 

On  appeal  from  county  commissioners  in 
proceedings  for  the  alteration  of  a  road,  a  bond 
must  be  given,  as  required  by  Revisal  1905,  i 
2090. 

[Ed.  Note.--For  other  cases,  see  Highways, 
Cent  Dig.  i  248;   Dec.  Dig.  |  72.*] 

Appeal  from  Superior  Court,  Surry  Coun- 
ty; Webb,  Judge. 

Action  by  Walter  A.  Sutphin  and  others 
against  James  A.  Sparger  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Reversed. 

Under  authority  conferred  by  chapter  409, 
p.  590,  Laws  1897,  tbe  county  commissioners 
of  Surry  on  the  first  Monday  in  March,  1908, 
appointed  three  road  commissioners  for  said 
county.  By  section  1  of  said  act  the  road 
commissioners  of  said  county  were  authoriz- 
ed, upon  petition  of  a  prescribed  nimiber  of 
citizens  and  landowners,  to  lay  out  or  change 
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any  public  road  or  said  county.  Soon  after 
their  appointment,  the  road  commissionerB, 
acting  upon  a  petition  presented  to  them  to 
change  the  grade  and  straighten  the  road  in 
Question  at  certain  points^  after  viewing  the 
same  and  upon  notice  of  the  hearing,  laid  off 
and  staked  out  the  changes.  Some  of  the  par- 
ties made  no  charge  for  damages,  and  the  to- 
tal amount  assessed  for  those  who  claimed 
damages  was  $40.  The  road  commissioners 
nuide  their  report  to  the  county  commissioners 
at  their  regular  session  on  the  first  Monday  in 
April,  1908,  who  confirmed  the  same.  No  ex- 
ception was  filed  and  no  appeal  was  taken.  An 
overseer  was  appointed  who  worked  out  the 
road,  as  laid  off,  and  made  his  report  to  the 
county  commissioners  at  an  adjourned  meet- 
ing September  21, 1908,  when  the  report  of  the 
overseer  was  confirmed,  and  the  road  turned 
over  to  the  supervisors  of  that  township.  On 
September  26th  a  notice  of  appeal  by  plain- 
tiff was  served.  The  next  term  of  the  su- 
perior court  for  Surry  was  held  in  November, 
but  the  appeal  was  not  docketed  at  that  term 
nor  till  February  term,  1909.  The  plaintiff 
obtained  in  February,  1909,  a  restraining  or- 
der against  the  defendant  Sparger,  the  road 
overseer,  to  prevent  his  working  the  road. 
The  defendants  moved  to  dissolve  the  re- 
straining order.  The  court  refused  the  mo- 
tion, and  continued  the  restraining  order  to 
the  hearing.    The  defendants  appealed. 

W.  F.  Carter,  for  appellants.  V.  E.  Hol- 
comb,  for  appellees. 

CLARK,  0.  J.  The  plaintiff's  appeal  did 
not  put  the  case  in  the  superior  court 

1.  The  appeal  should  have  been  taken  at 
the  April  term  of  the  county  commissioners 
when  they  confirmed  the  report  of  the  road 
commissioners  and  ordered  the  changes  in 
the  road  to  be  laid  out  and  worked.  McDow- 
ell V.  Insane  A^lum,  101  N.  a  656,  8  S.  E. 
118.  The  plaintiff  should  not  have  waited 
till  after  the  work  was  done  and  the  ex- 
pense incurred  by  the  public. 

2.  The  plaintiff  has  further  slept  on  his 
rights,  in  that,  when  he  did 'appeal,  he  did 
not  docket  his  appeal  at  the  first  term  of  the 
superior  court  thereafter,  in  November,  1908w 
Appeals  from  county  commissioners  are  gov- 
erned by  the  rules  applying  to  appeals  from 
justices  of  the  peace  (Blair  v.  Coakley,  136 
N.  a  405,  48  S.  E.  804),  and  must  be  docket- 
ed at  the  first  ensuing  term  of  the  superior 
court.  The  docketing  at  February  term  was 
a  nullity.  Davenport  v.  Grissom,  113  N.  C 
38,  18  S.  E.  7& 

3.  Besides,  it  seems  that  the  plaintiff  did 
not  give  the  appeal  bond  required  by  Revisal 
1906,  §  2690.  The  new  road  having  been 
laid  off  and  worked,  and  the  old  road  aban- 
doned, it  is  a  serious  inconvenience  to  the 
public  to  enjoin  the  working  of  the  new  road, 
which  alone  can  be  used,  for  the  old  road 


has  been  discontinued,  and  there  is  no  au- 
thority to  use  it 

The  restraining  order  was  improvidently 
granted,  and  the  motion  to  dissolve  It  should 
have  been  allowed.  An  order  to  that  effect 
will  be  entered  here.  Griffin  v.  Railway  (at 
this  term)  64  S.  E.  16. 

Reversed. 

(160  N.  C.  507) 

UMSTEAD  et  al.  ▼.  BOWLING  et  al. 

(Supreme  Court  of  North  Carolina.    April  21» 
1909.) 

1.  WiTWESSES  (§   159*)— COICPETKNCT— TEAWS- 

▲cnoNS  wrrH  Decedent. 

Testimony  that  testator  rode  with  witness 
to  a  certain  place  and  left  him  in  front  of  a 
store,  and  as  to  the  relative  jpositions  of  tes- 
tator and  others  when  they  witnessed  his  will, 
is  not  as  to  personal  transactions  or  communica- 
tions between  witne89  and  testator  within  the 
prohibition  of  Revisal  1905,  S  1631. 

[E2d.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  §S  667-669;    Dec  Dig.  t  159.»] 

2.  Wills  (8  117*)  —  Siqnino  — Pbesencb  of 
Witnesses. 

It  is  not  necessary  that  testator  siip  his 
will  in  the  presence  of  the  attesting  witness, 
but  is  enough  If  he  acknowledges  his  signature, 
declares  the  paper  to  be  his  will,  and  that  they 
sign  at  his  request  and  in  his  presence. 

[E3d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §8  299,  300;  Dec  Dig.  8  117.*] 

3.  WiLUS  (8  302*)  —  Attbstiwo  Witnessks  — 
SiQNiNo  IN  Presence  op  Testator. 

Evidence  on  a  trial  of  an  issue  of  deTisavit 
▼el  non  held  sufficient  to  authorijse  a  finding  that 
the  attesting  witnesses  signed  in  the  presence 
of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent; 
Dig.  8  700;    Dec.  Dig.  8  302.*! 

4.  Wills  (8  117*)  —  Attestino  Witnesses^ 
Signing  in  "Presence  op  Testator." 

A  signing  by  attesting  witnesses  is  in  the 
"t^resence  of  testator"  if  he  is  in  a  position  where 
he  might  see  them  attest. 

[Ed,  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  299;  Dec  Dig.  8  117.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6526-15528.] 

5.  Wills  (8  324*)— Undue  Influence-Evi- 
dence. 

Evidence  on  a  trial  of  an  issue  of  devisavlt 
vel  non  held  insufficient  to  go  to  the  jury  od 
the  question  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent» 
Dig.  8  769;    Dec.  Dig.  8  324.*] 

6.  Wills  (8  272*)— Trial  of  Issue  of  Devi- 
SAViT  Vel  Non— Title  of  Case. 

There  being  no  parties  in  the  usual  sense 
to  a  trial  of  an  issue  of  devisavlt  vel  non,  the 
case  should  be  stated  ''In  re  Will  of,"  etc. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  8  272.»] 

Appeal  from  Superior  Court,  Durham  Coniw 
ty ;  Long,  Judge. 

Proceeding  between  Nannie  Lk  Umstead 
and  others,  caveators,  and  B.  H.  Bowling  and 
others,  propounders.  From  the  judgment, 
caveators  appeal.     Affirmed. 

The  propounders  offered  a  paper  writing 
purporting  to  be  the  last  will  and  testament 
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of  William  Bowling,  deceased,  for  probate  be- 
fore the  clerk  of  the  superior  court  of  Dur- 
ham county.  The  caveators  filed  a  caveat  in 
due  form,  and  filed  the  bond  as  prescribed 
by  the  statute,  whereupon  an  issue  was  pre- 
pared and  transferred  to  the  superior  court 
for  trial.  The  jury  answered  the  Issue  In  the 
afiSrmative,  and  Judgment  was  rendered  In 
accordance  therewith.  The  caveators  noted 
exceptions  to  his  honor's  rulings  upon  the 
admission  of  testimony  and  instructions  to 
the  jury,  and  appealed.  The  exceptions  are 
set  forth  in  the  opinion. 

Manning  &  Foushee,  J.  F.  Ck)thran,  and 
D.  W.  Sorrell,  for  appellants.  Aycock  &  Win- 
ston and  Bryant  &  Brogden,  for  appellees. 

CONNOR,  J.  The  caveators  lodged  a  large 
nnmber  of  exceptions,  but  In  their  brief  dis- 
cuss only  those  which  go  to  the  merits  of  the 
controversy.  The  evidence  tended  to  show 
that  the  testator  signed  the  paper  writing  at 
his  home  and  took  it  with  him  to  Rougemont, 
a  village  nearby,  where  he  requested  Mr. 
Flintom  and  Mr.  iLawson  to  witness  it  B. 
P.  Bowling,  son  of  the  testator,  one  of  the 
executors  and  devisees,  testified:  "I  saw  the 
paper  writing  now  shown  me  purporting  to 
be  the  will  of  Gapt.  Bowling.  My  father 
signed  it  before  he  carried  it  down  to  the 
store  that  morning.  He  signed  it  that  day 
before  he  left  home.  It  was  in  the  evening, 
right  after  dinner.  I  went  with  my  father 
to  Rougemont  We  traveled  in  a  buggy.*' 
Counsel  proposed  to  ask  the  witness:  "State 
what  your  father  said  and  did  when  he  reach- 
ed Rougemont  when  he  saw  Squire  Flintom 
and  Mr.  Lawson.  (Caveators  objected ;  over- 
ruled; exception.)  Where  was  this  paper 
now  shown  you,  purporting  to  be  his  will,  at 
that  time,  if  you  know?  (Objection.)  The 
court  allowed  witness  to  state,  if  he  knew, 
the  locality  of  the  paper,  where  he  saw  it,  but 
does  not  allow  him  to  make  any  statement 
as  to  any  transaction  or  communication  be- 
tween himself  and  his  father.  (Exception.)*' 
The  witness  proceeded  to  say  that  he  carried 
his  father  in  his  buggy  to  Rougemont ;  that 
his  father  got  out  of  buggy  in  front  of  store 
of  (Carver  &  Lawson;  that  witness  drove 
down  the  road,  tied  his  horse,  and  went  back 
to  store ;  that  his  father,  Fllnt(»n,  and  Law- 
son  had  gone  into  the  store.  He  described 
the  position  of  his  father  and  the  other  per- 
sons In  the  store,  saying  that  from  where  his 
f  nther  was  standing  at  the  time  Lawson  and 
Flintom  were  at  the  desk,  his  father  could 
see  them  and  the  top  of  the  desk — ^a  paper 
on  the  desk.  Caveators  excepted.  The  first 
five  exceptions  are  directed  to  the  Admission 
of  this  testimony,  and  are  based  upon  the  al- 
leged incompetency  of  the  witness  to  testi- 
fy to  any  transaction  or  communication  with 
his  father.  The  record  shows  that  his  honor 
carefully  confined  the.  testimony  to  what  he 
saw  his  father  do,  and  excluded  any  evi- 
dence of  declarations  or  conversations.  It 
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will  be  noted  that  no  objection  was  made  to 
the  testimony  of  the  witness  that  his  father 
signed  the  will  before  going  to  Rougemont 
It  is  decided  in  Pepper  v.  Broughton,  80  N 

0.  251,  that  the  inhibition  of  section  1631  ol 
the  Revisal  of  1906  applies  to  the  trial  of  an 
issue  of  devlsavlt  vel  non,  that  persons  ex- 
cluded on  account  of  interest  to  testify  in 
regard  to  transactions  or  communications 
with  the  deceased,  the  validity  of  whose  al- 
leged will  is  involved,  are  within  the  statute. 
The  correctness  of  his  honor's  ruling  depends 
upon  whether  the  witness  *was  permitted  to 
testify  to  a  communication  or  transaction 
with  the  deceased.  It  has  been  found  im- 
practicable to  give  a  satisfactory  definition 
to  the  words  used  in  the  statute  for  the  pur- 
pose of  establishing  a  precedent  for  cases  as 
they  arise.  Many  of  the  cases  found  in  the 
reports  are  very  near  to  the  line  which  sepa- 
rates those  which  come  within  the  language 
and  mischief  intended  to  be  avoided.  The 
interpretation  of  the  words  "transaction  or 
communication"  as  they  are  used  in  the  stat- 
ute, which  was  introduced  into  our  law  by 
Code  Civ.  Proc.  1868,  was  first  considered  in 
Whltesides  v.  Green,/ 64  N.  C.  307,  in  which 
Rodman,  J.,  said:  "No  interested  party  shall 
swear  to  a  transaction  with  the  deceased  to 
charge  his  estate  because  the  deceased  can- 
not swear  in  reply.  •  •  •  But  there  is  no 
prohibition  against  the  witness  testifying  as 
to  any  matter  other  than  a  transaction  or 
communication  with  the  deceased."  In  Gray 
V.  Cooper,  65  N.  C.  183,  it  was  held  that  the 
plaintiff  was  competent  to  prove  that  the 
defendant's  intestate  "had  and  enjoyed  the 
services  of  slaves,"  for  whose  kin  the  suit 
was  brought  because  it  was  "a  fact  which  the 
plaintiff  might  know  and  which  he  says  he 
did  know  otherwise  than  from  a  transaction 
or  communication  with  the  intestate."  In 
March  v.  Verble,  79  N.  C.  19,  plaintiff  was 
permitted  to  testify  that  he  had  but  one  ani- 
mal, for  the  price  of  which  the  action  was 
being  tried.  Smith,  C.  J.,  said:  **The  plaintiff 
did  not  testify  to  any  conversation  or  trans- 
action with  the  intestate  within  the  meaning 
of  the  statute,  but  to  a  substantive  and  in- 
dependent fact"  In  McCall  v.  Wilson,  101 
N.  C.  698,  8  S.  E.  225,  it  is  said  that  an  in- 
terested  witness  may  testify  what  he  saw 
the  deceased  do— as  that  he  saw  the  deceased 
stand  off  with  the  money  and  bring  back  the 
deed.  Lane  v.  Rogers,  113  N.  C.  171,  18 
S.  B.  117.    In  Davidson  v.  Bardin,  139  N.  C. 

1,  51  S.  E.  779,  Clark,  C.  J.,  said:  "The  plain- 
tiff was  competent  to  testify  that  he  went  to 
the  house  of  the  defendant's  intestate,  and 
his  condition,  and  what  he  saw  or  heard,, 
so  long  as  these  were  independent  facts,  and 
did  not  tend  to  show  a  communication  or 
personal  transaction."  Johnson  v.  Rich,  118 
N.  C.  268,  23  S.  E.  1007.  With  the  light 
thrown  upon  the  subject  by  these  decisions 
and  "upon  the  reason  of  the  thing,"  we  con- 
clude that  the  witness  B.  P.  Bowling  was 
competent  to  testify  within  the  limitations 
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prescribed  by  his  honor.  The  fact  that  the 
testator  rode  to  Bougemont  with  the  wit- 
ness, and  that  he  left  him  in  front  of  the 
store,  cannot  reasonably  be  said  to  be  per- 
sonal transactions  or  communications.  The 
testimony  in  regard  to  the  position  of  the  at- 
testing witnesses  and  the  desk  and  counter 
in  the  store  are  manifestly  independent  facts. 
We  do  not  express  any  opinion  upon  the  com- 
petency of  witness  to  say  that  his  father 
signed  the  will  before  he  left  home,  because 
there  is  no  objection  to  the  admission. 

Caveators  insist  that  the  testimony  does 
not  show  that  the  attesting  witnesses  signed 
their  names  in  the  presence  of  the  testator. 
The  testimony  upon  this  point  tended  to 
show  that  Gapt  Bowling,  the  testator,  went 
to  the  home  of  Mr.  Flintom,  and  said  to  him 
that  he  wanted  him  to  witness  his  will; 
wanted  to  know  where  Mr.  Lawson  was; 
wanted  them  to  witness  his  will.  They  met 
Mr.  Lawson  at  the  store.  He  says:  "Imme- 
diately after  Capt.  Bowling  pulled  out  his 
paper  and  gave  it  to  me  and  Mr.  Lawson, 
and  we  went  in  the  store  in  a  little  room 
where  Mr.  Carrer  did  liis  writing,  and  I 
signed  the  paper.  Captain  was  20  or  25  feet 
from  the  front  door  of  the  store  when  he 
handed  me  the  paper.  ♦  •  •  The  desk 
was  opposite  the  door.  The  gap  was  two  feet 
from  the  desk.  There  was  a  little  screen 
about  2%  feet  square  placed  on  the  desk. 
This  cut  the  ylew  from  the  desk  if  you  stand 
on  the  floor  opposite  the  desk.  The  screen 
don*t  cut  off  the  view  of  a  person  who  was 
in  the  gap  between  the  counter.  When  I 
signed  my  name,  I  was  in  that  place.  The 
paper  was  on  a  little  writing  desk  or  table, 
which  desk  had  the  screen  to  it.  *  *  *  Mr. 
Lawson  signed  it  at  the  same  time.  We 
were  both  together  in  each  other's  presence. 
*  *  *  I  think  a  person  standing  wiiere 
Capt.  Bowling  was  when  he  handed  me  the 
will  could  have  seen  the  desk  through  the 
window  that  I  speak  of .  •  ♦  •  The  bench 
on  which  Capt  Bowling  was  sitting  was  10 
or  12  feet  from  the  window  opposite  the 
desk." 

Mr.  Lawson  testified  substantially  as  the 
other  attesting  witness  in  regard  to  the  place 
at  which  they  signed  and  the  position  of  tes- 
tator. He  also  testified  that  Capt  Bowling 
said  to  him  that  he  had  a  paper  which  he 
wanted  Mr.  Flintom  and  himself  to  sign  for 
hlm--that  it  was  his  will — that  he  took  it 
from  his  pocket  and  handed  it  to  Mr.  Flin- 
tom.   It  was  folded. 

William  Mangum,  who  was  present  at  the 
time,  and  described  the  location  of  the  par- 
ties, said:  "It  seems  to  me  that  Capt.  Bow- 
ling was  in  plain  view  of  that  desk  from 
where  I  last  saw  him.  Could  not  have  been 
more  than  three  feet.** 

E.  W.  Thacker  said:  "I  happened  to  be  at 
Rou^emont  when  Capt  Bowling,  Lawson, 
and  Flintom  came  in  and  went  behind  the 
counter.  I  was  standing  back  of  the  store, 
and  Capt  Bowling  said  something  to  me; 


said  he  came  to  have  his  will  signed.  I  said: 
*Tou  did?*  He  said  Tes,'  and  some  one 
passed  along  and  said,  'What  did  he  sayr 
and  I  said:  'He  came  to  have  his  will  signed.' 
I  was  standing  12  or  15  feet  from  the  desk. 
Capt  Bowling  was  standing  at  the  gap.  The 
gap  is  only  two  feet  from  the  desk.  He  was 
standing  at  the  gap,  and  could  see  both  the 
desk  and  the  paper." 

H.  L.  Carver  said:  **A  man  standing  In 
the  gap  could  easily  see  the  desk." 

The  testator  was  84  years  of  age  when  he 
signed  the  will  The  caveators  introduced 
no  evidence.  They  submitted  a  large  number 
of  prayers  involving  different  phases  of  the 
testimony  in  regard  to  the  position  of  the 
testator  at  the  time  the  witnesses  attached 
their  names  to  the  will,  and  his  ability  to  see 
them  do  so.  Several  were  given  as  asked, 
and  to  the  refusal  to  give  other  and  the  giv- 
ing of  general  instructions  they  assigned  er- 
ror. It  is  neither  necessary  nor  practicable 
to  set  out  all  of  the  prayers  or  discuss  all  of 
the  assignments  <tf  error.  We  have  carefully 
examined  them,  and  think  that  they  are  em- 
braced in  the  instructions  given  in  so  far  as 
they  were  correct  propositions  of  law.  While 
the  subscribing  witnesses  do  not  testify  di- 
rectly that  the  testator  was  in  a  position 
from  which  he  could  see  them  at  the  time 
they  signed  the  will,  and  it  may  be  conceded 
that  their  testimony  leaves  the  question  in 
doubt,  the  other  witnesses  who  were  present 
and  in  a  position  to  observe  the  transaction 
testified  very  clearly  as  tp  this  point  The 
other  witnesses  do  not  contradict  the  testi- 
mony of  the  attesting  witnesses,  but  make 
the  matter  very  much  clearer. 

His  honor  instructed  the  Jury  that  it  was 
not  essential  to  the  valid  execution  of  the 
will  that  the  testator  signed  in  the  presence 
of  the  witnesses.  This  is  sustained  by  au- 
thority. It  is  sufficient  if  he  acknowledge 
his  signature  and  declare  the  paper  to  be  his 
will,  and  that  they  sign  as  attesting  witnesses 
at  his  request  and  in  his  presence.  Wheth- 
er this  requirement  is  met  is  usually  for  the 
jury  under  the  direction  of  the  court  We 
think  tliat  there  was  evidence  proper  for  the 
consideration  of  the  Jury.  The  only  ques- 
tion presented  upon  the  exception  is  whether 
his  honor  correctly  instructed  them  upon  the 
law.  He  instructed  the  Jury:  "If  yon  find 
from  the  evidence  and  by  the  weight  of  the 
evidence  that  P.  A.  Flintom  and  J.  J.  Lawson 
signed  their  names  as  witnesses  to  the  papor 
offered  in  evidence  at  the  time  they  say  they 
signed  or  subscribed  their  names  as  witness- 
es to  the  paper  writing,  that  William  Bow- 
ling was  in  a  position  where  he  did  or  could 
have  seen  them  sign  or  subscribe  their  names, 
this  would  be  a  signing  in  the  presence  at 
William  Bowling  in  compliance  with  the  law, 
if  you  find  the  facts  to  be  as  herein  dted.  In 
order  to  make  a  valid  will,  is  was  not  neces- 
sary that  Mr.  Bowling  sign  in  the  presence 
of  the  subscribing  witnesses  at  the  time  they 
subscribed  their  names  to  it,  provided  he  had 
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signed  the  aame  when  he  handed  it  to  them  to 
witness  the  paper.  If  yon  find  that  the  two 
witnesses  signed  their  names  to  the  script 
that  has  been  offered  in  evidence,  and  that 
the  same  was  already  signed  by  William 
Bowling  before  these  parties  signed  their 
names  to  the  paper,  and  if  you  find  from  the 
evidence  that  at  the  time  the  two  witnesses 
signed  the  paper  that  William  Bowling  was 
standing  between  the  gap  in  the  connter  and 
within  three  or  four  feet  of  the  desk  upon 
which  the  witnesses  were  signing  the  paper, 
and  if  you  find  from  the  evidence,  further, 
that  Mr.  Bowling  had  his  face  in  the  direc- 
tion of  where  the  witnesses  were  signing  the 
paper  and  actually  saw  them,  and  also  the 
paper  writing  that  they  were  signing,  and  if 
you  find  that  he  was  standing  close  enough 
to  them  to  see  them  and  the  paper  writing, 
if  he  desired  to  do  so,  aiyd  there  was  nothing 
obstructing  the  view  between  him  and  the 
witnesses  as  they  were  signing  the  paper 
and  the  paper  they  were  signing,  and  if  you 
find  that  they  at  the  time  when  they  were 
thus  in  a  position  to  see  them  and  see  the 
paper  writing  he  was  in  a  position  to  see 
the  paper  writing  and  see  them,  and  see  what 
it  was  they  were  subscribing  their  names  to, 
and  you  find  that  they,  under  these  circum- 
stances, did  sign  their  names  to  the  paper — 
this  would  be  a  signing  of  the  paper  agreea- 
ble to  the  requirements  of  the  statute,  and, 
nothing  else  appearing,  you  would  answer 
this  issue  in  favor  of  the  propounders — ^that 
is  to  say,  you  would  answer  it  'Yes.'  If  at 
the  time  they  signed  this  paper,  if  you  find 
they  did  sign  it,  if  you  find  that  he  was  in  a 
position  where  he  could  not  see  them  nor  see 
the  paper  nor  see  them  sign  the  paper,  and 
you  find  that  under  these  circumstances  they 
did  sign  this  script— that  is  to  say,  at  a  time 
when  he  was  not  in  a  position  where  he  could 
see  them  nor  the  paper  writing  nor  see  them 
sign  it— this  would  not  be  a  signing  of  the 
paper  in  his  presence  as  required  by  the  stat- 
ute, and  you  would  answer  it  *No.'  If  you 
find  from  an  examination  of  the  evidence 
that  Mr.  Bowling  was  standing  on  the  porch 
not  far  away  from  where  the  witnesses  Fllu- 
tom  and  Lawson  were,  and  that  he  was  in  a 
position  that  he  could  see  the  witnesses  and 
the  paper  writing  in  controversy,  and  could 
see  them  sign  their  names  to  the  paper  writ- 
ing, and  if  you  further  find  that  he  was  only 
a  few  feet  away  at  the  time,  and  you  further 
find  that  he  had  himself  prior  to  that  time 
signed  the  paper  writing,  these  facts,  if  you 
find  them  to  be  so,  would  be  a  compliance 
with  the  statute,  and  nothing  else  appearing, 
you  would  answer  the  Issue  *Yes.'  But  if 
you  find  that  he  had  signed  the  paper  and  the 
witnesses  themselves  had  subscribed  their 
names  to  it,  but  at  the  time  that  they  did 
so  that  he  was  on  the  porch  and  at  a  place 
where  he  could  not  see  them  nor  the  paper 
they  were  signing,  this  wouldn't  be  a  compli- 
ance with  the  statute,  and,  if  you  find  the 


facts  so  to  be,  your  answer  to  it  would  be 
*Na'  If  you  find  from  the  evidence  that  Wil- 
liam Bowling  was  in  the  store  at  the  time  the 
paper  writing  was  witnessed  by  Mr.  Flintom 
and  Lawson,  and  that  he  was  in  such  a  poei* 
tion  that  he  could  see  the  instrument  as  it 
was  placed  upon  the  desk  and  at  the  time 
they  subscribed  it  as  witnesses,  and  if  you 
find  that  they  did  so,  and  further  find  he 
was  in  such  a  position  at  the  time  that  he 
might  see  them  sign  their  names  to  the  in- 
strument, and  see  the  instrument  and  see 
them  sign  it,  and  you  further  find  he  had 
previously  signed  the  instrument  himself, 
these  facts,  if  you  find  them  so  to  be,  nothing 
else  appearing,  would  be  a  compliance  with 
the  statute,  and  you  would  answer  the  issue 
*YeB.'  You  may  consider  also  whether  this 
was  openly  done,  whether  the  room  where 
the  alleged  signature  was  made  was  light 
at  the  time,  and  whether  the  said  witness 
returned  the  said  paper  to  Mr.  Bowling.  The 
jury  will  also  consider  the  evidence  that  re- 
lates to  the  size  of  the  room,  of  the  distance 
of  Mr.  Bowling  from  the  subscribing  witness- 
es, the  position  of  the  window  and  that  of 
the  counter,  and  especially  of  the  desk,  the 
localities  of  the  parties,  both  the  witnesses 
and  Mr.  Bowling,  and  all  of  the  other  facts 
and  circumstances  that  have  been  given  in 
evidence  by  the  defendant's  witnesses.  If, 
after  reviewing  all  the  evidence,  your  minds 
reach  the  conclusion  from  the  evidence,  and 
by  the  greater  weight  of  it,  that  the  paper 
Writing  was  executed  by  the  said  WilUam 
Bowling,  witnessed  by  Flintom  and  Lawson 
in  his  presence,  you  would  answer  the  issue 
*Ye8.'  That  the  deceased,  William  Bowling, 
must  actually  have  seen,  or  been  in  a  position 
to  see  not  only  the  witnesses,  but  the  paper 
writing  itself  at  the  time  the  witnesses  signed 
the  same,  and  that  if  the  Jury  shall  believe 
from  the  evidence  that  he  did  not  see  the 
paper  writing  and  the  witnesses  at  the  time 
that  the  witnesses  signed  it,  they  should  an- 
swer the  Issue  'No.' " 

We  think  these  instructions  are  fully  sus- 
tained by  the  authorities.  In  Bynum  v.  By- 
num,  83  N.  a  632,  Ruffin,  0.  J.,  said:  "Actu- 
al view  is  never  necessary,  but  it  is  suffi- 
cient if  the  party  might  see  the  witnesses  at- 
test though  in  a  different  as  well  as  in  the 
same  room;  for,  if  actual  sight  were  requi- 
site, if  a  man  did  but  turn  his  back  or  look 
off,  though  literally  present  by  being  at  the 
spot  when  the  thing  was  done,  the  attesta- 
tion would  be  invalid."  In  Cornelius  v. 
Cornelius,  62  N.  C.  593,  Judge  Manly  said: 
"The  strictest  interpretation  of  the  law  has 
gone  no  further  than  to  require  the  testator 
should  be  in  a  position  and  have  power,  with- 
out a  removal  of  his  person,  to  see  what  was 
done.  It  is  not  necessary  for  him,  in  fact, 
to  see."  Bumey  v.  Allen,  125  N.  0.  314,  34  S. 
E.  600,  74  Am.  St.  Rep.  637.  The  examina- 
tion of  the  testimony  in  these  cases  will  show 
that  they  are  direct  authorities  to  sustain 
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Ms  honor's  Instrnctlona.  ''If  the  testator  Is 
able  ^o  see  the  attestation  by  the  witnesses, 
it  is  not  material  to  prove  that,  in  fact,  he 
did  not  see  it.  But  he  must  be  able  to  see 
the  witnesses  subscribe  the  will,  or,  to  define 
the  rule  more  clearly,  their  relative  position 
to  him  at  the  time  they  are  subscribing  their 
names  as  witnesses,  whether  they  are  in  the 
same  room  with  him  or  not,  must  be  such 
that  he  may  see  them  if  he  thinks  proper  to 
do  so;  •  ♦  •  for  the  purpose  of  the  law 
is  not  so  much  to  secure  a  signing  of  the 
names  of  the  witnesses  in  the  actual  view  of 
the  testator  as  to  afford  him  an  opportunity 
to  detect  and  to  prevent  the  substitution  of 
another  will  in  the  place  of  that  which  he 
has  signed."  1  Underbill,  Wills,  §  196.  The 
instructions  are  very  full  and  present  every 
phase  of  the  testimony.  His  honor  instructed 
the  jury  that  there  was  no  evidence  of  fraud 
or  undue  influence.  The  testimony  showed 
that  the  testator  had  been  married  twice, 
and  had  living  children  by  both  wives;  that 
two  days  before  making  his  will  he  executed 
deeds  for  several  tracts  of  land,  aggregating 
2,400  acres,  to  his  children  by  his  second  mar- 
riage. It  will  be  observed  that  in  the  fourth 
item  of  the  will  he  says:  "To  the  children  of 
my  first  marriage  I  have  heretofore  given 
as  much  property  as  I  intended  for  them,  and 
therefore  I  make  no  further  provision  for 
them."  He  directs  payment  of  a  bond  of 
$849,  which  he  had  given  to  the  clerk,  to  his 
children  by  his  first  marriage.  He  had  given 
them  some  lands  of  small  value.  He  was  84 
years  of  age  when  the  will  was  executed  in 
1903,  and  died  in  1907.  There  is  no  sugges- 
tion of  any  other  circumstances  relied  upon 
to  show  undue  influence.  We  concur  with 
his  honor  that  there  was  no  evidence  fit  for 
the  consideration  of  the  jury  tending  to  sus- 
tain the  allegation. 

We  have  examined  the  entire  record  and 
the  briefs  of  counsel,  and  flnd  no  error.  The 
case  was  carefully  tried  and  fairly  submitted 
to  the  jury.  We  note  a  want  of  uniformity 
in  the  manner  of  stating  cases  involving  the 
trial  of  an  issue  of  devisavlt  vel  non.  It 
would  seem  that.  In  view  of  the  fact  there 
are  no  parties  in  the  usual  sense  of  the  term, 
the  case  should  be  stated  "In  re  Will  of/'  etc. 

There  is  no  error. 


(150  N.  C.   523) 

PRICE  et  al.  v.  GRIETIN  et  ux. 

(Supreme  Court  of  North  Carolina.    April  21, 

1909.) 

1.  Descent    and    Distribution    (§    !•)  — 

••Heirs"— Who  Are. 

No  one  can  be  heir  to  the  living ; .  one's 
heirs  being  his  surviving  descendants  who  are 
capable  of  inheriting. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  $  3 ;   Dec.  Dig.  $  !.♦ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3241^265;   vol.  8,  pp.  7677-7678.] 


2.  Deeds  (8  90*)— Construction— Context. 

The  context  of  a  deed  may  be  examined  to 
determine  the  true  meaning  of  ambiguous  words 
therein. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  236;    Dec.  Dig.  S  90.*] 

3.  Deeds  (f  128*)— Estate  Granted— Rule  in 
Sheixet^s  Case. 

Where  a  conveyance  was  to  one  for  life  and 
at  his  death  to  his  surviving  heirs,  and  the 
covenant  for  quiet  enjoyment  ran  to  the  grantee 
and  to  his  heirs  and  assigns  forever,  the  grantee 
took  a  fee;  the  word  '*8urviving"  being  mere 
surplusage,  and  not  preventing  the  application 
of  the  rule  in  Shelley's  Case. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent 
Dig.  §§  413-415;    Dec.  Dig.  S  128.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Neal,  Judge. 

Action  by  B.  A.  Price  and  others  against 
G.  O.  Griffin  and  wife.  From  a  judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

M.  T.  Dickerson  and  H.  L.  Stevens,  for 
appellants.  Isaac  F.  Dortch,  F.  A.  Daniels, 
and  Aycock  &  Winston,  for  appellees. 

WALKEIB,  J.  This  is  an  action  for  the 
partition  of  land.  In  March,  1879,  Jesse 
Price,  Sr.,  who  was  then  the  owner  of  the 
land  in  controversy,  conveyed  the  same  by 
deed  to  his  son,  John  C.  Price,  during  the 
term  of  his  lifetime,  and  at  his  death  to 
his  surviving  heirs,  reserving  to  Jesse  Price. 
Sr.,  the  grantor,  an  estate  for  life  in  the 
land.  Jesse  Price,  Sr.,  died  in  1879,  and 
John  C  Price  on  January  15,  3883,  convey- 
ed the  land  by  deed  to  W.  P.  Price  in  fee 
simple.  John  0.  Price  died  on  April  6,  1906, 
leaving  as  his  heirs  four  children,  B.  A. 
Price,  E.  H.  Price,  A.  B.  Price,  and  Bettie 
Pearsall,  who  are  the  plaintiffs,  and  W.  P. 
Price,  Lewis  H.  Price,  John  T.  Price,  and 
O.  D.  Price.  The  defendant  G.  O.  Griffin 
has  acquired  the  interest  of  W.  P.  Price 
and  C.  D.  Price  by  deeds  duly  executed  to 
him  in  1884,  before  this  proceeding  was 
commenced.  If  the  deed  from  Jesse  Price, 
Sr.,  to  John  C.  Price  conveyed  a  fee-simple 
estate  to  the  latter,  the  plaintiffs  are  not 
entitled  to  recover,  so  that  the  only  question 
in  the  case  is  whether  it  conveyed  a  fee  or 
only  a  life  estate  with  remainder  to  his 
children  surviving  him.  The  difficulty  pre- 
sented in  the  cases  arises  from  the  use  of 
the  word  "surviving"  prefixed  to  the  word 
"heirs,"  but  we  do  not  think  this  is  suffi- 
cient to  render  inapplicable  the  rule  in  Shel- 
ley's Case  to  this  limitation.  It  is  said 
that,  as  one  of  the  principal  reasons  for  es- 
tablishing this  rule  was  to  prevent  the 
abeyance  or  suspension  of  the  inheritance, 
it  only  applied  to  those  limitations  in  which 
the  word  "heirs"  (or  some  equivalent  word 
of  inheritance)  is  used  on  account  of  the 
maxim,  "Nemo  est  hseres  viventis."  As  un- 
der this  maxim  no  one  can  be  heir  to  a  liv- 
ing person,  the  word  "heirs"  must  necrssarl- 
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iy  refer  to  those  who  surviye  the  ancestor, 
and  the  word  "surviving"  therefore  is  mere 
surplusage,  just  as  we  have  held  that  the 
word  ••lawful"  In  a  limitation  to  the  "law- 
ful heirs"  of  a'  person  has  no  significance 
and  does  not  restrict  the  ordinary  meaning 
of  the  word  "heirs."  Wool  v.  Fleetwood, 
136  N.  O.  460.  48  S.  EX  785.  G7  L.  R.  A.  444. 
In  Crisweirs  Appeal,  41  Pa.  28S.  Judge 
Strong  (afterwards  a  justice  of  the  Supreme 
Court  of  the  United  States),  for  the  court, 
said:  "It  is  said  there  could  be  no  other 
heirs  than  such  as  were  living  at  the  death 
of  the  ancestors;  that  the  words  'then  liv- 
ing' would  be  superfluous,  unless  the  testa- 
tor intended  children  by  'heirs';  and  that, 
in  order  to  give  meaning  to  those  words,  the 
technical  words  of  limitation  must  give 
way,  and  be  treated  as  only  a  description 
of  persons.  We  are  not  convinced  by  the 
argument  Let  It  be  admitted  that  the 
words  *then  living*  are  strictly  of  no  legal 
meaning,  when  applied  to  heirs,  this  is  no 
sufficient  reason  for  holding  that  the  testa- 
tor in  the  use  of  technical  words  of  limita- 
tion intended  to  depart  from  their  ordinary 
legal  meaning.  It  is  not  so  easy  to  over- 
come the  presumption.  The  words  *helrs' 
and  'heirs  of  the  body'  will  retain  their  sig- 
nificance, though  the  effort  be  to  make  un- 
meaning other  words  in  the  will  not  techni- 
cal, and  even  though  there  may  be  incon- 
sistent expressions.  If  the  words  are  re- 
pugnant, why  should  the  word  'heirs*  give 
way,  rather  than  the  words  'then  living*? 
In  the  will  of  an  unlettered  man,  however, 
they  can  hardly  be  called  repugnant  Law- 
yers may  understand  that  there  are  no  heirs 
of  a  living  person,  or  that  the  phrase  'living 
heirs'  is  a  superfluous  addition  to  a  gift  to 
heirs;  but  laymen  may  not."  He  adds  that 
the  books  are  full  of  cases  in  which  it  has 
been  held  that  superfluous  expressions  in  a 
will  do  not  suffice  to  reduce  the  words  "heirs" 
or  "heirs  of  the  body"  into  words  of  pur- 
chase, so  as  to  make  them  the  root  of  a 
new  inheritance^  or  the  stock  of  a  new  de- 
scent or  descriptio  i)ersonamm.  Chancellor 
Kent  (4  Kent's  Comm.  [13th  Ed.]  226)  says 
that  Mr.  Hargrave  in  his  observations  on 
the  rule  is  for  giving  it  a  most  absolute  and 
peremptory  obligation.  "He  considered  that 
the  rule  was  beyond  the  control  of  intention 
when  a  fit  case  for  its  application  existed. 
It  was  a  conclusion  of  law  of  irresistible 
efficacy,  when  the  testator  did  not  use  the 
words  'heirs'  or  'heirs  of  the  body'  in  a  spe- 
cial or  restrictive  sense,  for  any  particular 
person  or  persons  who  should  be  the  heir  of 
the  tenant  for  life  at  his  death,  and  in  that 
instance  inaptly  denominated  'heir,'  and 
when  he  did  not  intend  to  break  in  upon  and 
disturb  the  line  of  descent  from  the  ances- 
tor, but  used  the  word  'heirs'  as  a  nomen 
collectlvum  for  the  whole  line  of  inheritable 
blood.  It  is  not  nor  ought  to  be  in  the 
power  of  a  grantor  or  testator  to  prescribe 


a  different  qualification  to  heirs  from  what 
the  law  prescribes  when  they  are  to  take 
in  their  character  of  heirs;  and  the  rule  in 
its  wisdom  and  policy  did  not  intend  to 
leave  it  to  the  parties  to  decide  what  should 
be  a  descent  and  what  should  be  a  pur- 
chase." 

The  heirs  of  a  man  are  his  descendanta 
who  survive  him  and  are  capable  of  inher- 
iting at  the  time  of  his  death.  At  no  oth- 
er time  can  it  be  ascertained  who  his  heirs 
will  be.  They  may  be  his  lineal  descend- 
ants, or  those  only  who  are  related  to  him 
collaterally.  Hardage  v.  Stroope,  58  Ark. 
306.  24  S.  W.  490.  In  the  case  of  Watts  r. 
aardy,  2  Fla.  389,  390,  where  the  limita- 
tion was  very  much  like  the  one  in  this 
case,  it  is  said:  "The  term  'surviving  heirs' 
is  one  of  unusual  occurrence  in  the  books; 
for,  whilst  we  have  'survivors,'  'surviving 
children,'  'sons,'  'issue,'  and  'daughters,'  there 
is  in  the  books  no  such  word  attached  to 
heirs  as  far  as  we  have  been  able  to  dis- 
cover, and  we  are  Inclined  to  the  opinion 
that  so  connected  it  is  without  meaning, 
neither  enlarging  nor  contracting  the  estata 
The  heirs  of  Mrs.  Clardy  from  necessity  are 
those  who  survive  her  at  her  death.  They 
could  not  have  preceded  her.  'Nemo  est 
hseres  viventis.'  There  is  no  heir  until  the 
death  of  the  ancestor.  The  fair  import  of 
the  clause  then  would  seem  to  be  that  the 
estate  is  to  go  to  the  heirs  of  her  body  at 
her  decease.  If  this  view  be  correct  the 
case  is  freed  from  difficulty,  and  the  deed 
is  a  naked  grant  to  the  heirs  of  her  body. 
Obviously  those  who  take  as  surviving  heirs 
claim  as  heirs  to  the  mother  at  her  death, 
and,  taking  as  heirs,  they  take  by  descent 
According  to  our  view,  the  property  would 
descend  to  the  whole  class  of  heirs  of  Mrs. 
Clardy,  and  they  would  become  entitled  to 
the  estate  In  the  same  manner,  and  to  the 
same  extent,  and  with  the  same  descendible 
qualities,  as  if  the  grant  had  been  simply 
to  her  and  her  heirs."  The  same  conclusion 
was  reached  by  the  court  in  Hlester  v.  Yer- 
ger,  166  Pa.  445,  31  Atl.  122,  in  which  the 
court  said  that  "there  is  no  distinction  be- 
tween the  expressions  'his  then  surviving 
heirs'  and  'heirs  then  living  at  the  time  of 
their  deaths.'  In  each  case  the  word  'heirs' 
refers  to  those  who  under  the  intestate  laws 
would  inherit  from  the  first  taker  .qua 
heirs."  In  May  v.  Lewis,  132  N.  C.  116,  43 
S.  E.  550,  this  court  construed  the  following 
devise:  "I  loan  unto  my  son  Benjamin  May 
my  entire  interest  In  the  tract  of  land  [de- 
scribing it]  to  be  his  during  his  natural  life, 
and  at  his  death  I  give  said  land  to  his 
heirs.  If  any,  to  be  theirs  in  fee  simple  for- 
ever, and  if  he  should  die  without  heirs, 
said  land  to  revert  to  his  next  of  kin."  We 
held  that  the  rule  in  Shelley's  Case  did  not 
apply,  because  of  the  closing  words  which 
changed  the  ordinary  course  of  descent,  but 
it  was  said  that  "if  the  devisor  had  conclud* 
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e&  the  Uznitatioii  with  the  words  to  his 
heirs.  If  any,  to  be  theirs  in  fee  simple  f or- 
eTer,"*  the  rule  would  have  applied  and 
given  to  Benjamin  May  a  fee  simple.  In 
other  words,  that  the  expression  'if  any*' 
would  not  in  such  a  case  prevent  the  applica- 
tion of  the  rule.  By  the  words  **if  any"  the 
devisor  evidently  meant  If  any  living  or  sur- 
viving, or,  to  state  it  differently,  to  the  "liv- 
ing" or  ••surviving"  heirs,  *'if  any."  The 
court  further  said  in  that  case  that  the  per- 
son designated  by  the  technical  word  **helr*' 
is  he  on  whom  the  law  casts  an  inheritance 
at  the  time  of  the  ancestor's  death,  citing 
Groom  v.  Herring,  11  N.  C.  393,  where  Hen- 
derson, J.,  so  defines  the  word. 

The  limitation  in  this  case  cannot  be  dif- 
ferentiated from  one  to  a  person,  and,  at 
his  death,  to  his  heirs;  for  his  heirs  must 
be#ascertained  at  that  time.  They  are  those 
upon  whom  at  his  death  the  inheritance  or 
descent  is  cast  In  the  case  of  Richards  v. 
Bergavenny,  2  Vem.  324,  the  estate  was  lim- 
ited to  the  Lady  Bergavenny  and  such  heirs 
of  her  body  as  should  be  living  at  her  death, 
and,  in  default  of  such  heirs  of  her  body, 
the  remainder  over.  The  court  held  that 
the  Lady  Bergavenny  took  an  estate  in  fee 
tail,  and  did  not  attach  any  importance  to 
the  words  ••living  at  her  death,"  as  having 
the  effect  to  restrict  the  words  ••heirs  of  her 
body"  so  as  to  cut  down  her  estate  to  one 
for  life.  This  case  has  often  been  dted  as 
an  authority  in  support  of  the  position  that 
such  words  cannot  be  allowed  to  reduce  the 
quantity  of  the  estate  or  to  free  the  limita- 
tion from  the  operaticm  of  the  rule  in  Shel- 
ley's Case.  We  are  authorized  to  examine 
the  context  of  the  deed  in  order  to  ascer- 
tain the  true  meaning  of  words  which  we 
are  required  to  construe  when  they  are  am- 
biguous. Gudger  v.  White,  141  N.  0.  507, 
64  S.  IBS.  386;  Railroad  v.  Railroad,  147  N.  a 
368,  61  S.  EI.  185.  In  this  way  we  may  de- 
termine whether  the  words  "surviving  heirs" 
were  used  as  designatio  personarum  or  as 
descriptive  of  those  persons  upon  whom  the 
law  casts  the  inheritance  under  the  canons 
of  descent  as  heirs  of  John  a  Price,  and  not 
as  purchasers  from  Jesse  Price,  or  as  those 
who  take  under  the  law,  and  not  under  the 
deed. 

Ijooking  at  the  .Instarument  in  its  entirety, 
we  JOnd  that,  in  addition  to  the  words  we 
have  already  taken  trom  the  deed,  the 
clause  of  warranty  contains  a  covenant  for 
quiet  enjoyment  which  runs,  not  to  John  O. 
Price  for  life  and  then  to  his  "surviving 
heirs,"  but  "to  him  and  to  his  heirs  and  as- 
signs forever."  This  may  be  slight  evidence 
of  what  the  grantor  meant  when  he  used 
the  words  ''surviving  heirs";  and,  while 
this  may  be  so,  it  is  not  to  be  disregarded, 
but  may  be  considered  as  shedding  some 
light  upon  the  question  in  controversy.  The 
form  of  the  covenant  is  in  perfect  harmony 


with  the  Interpretation  we  have  given  to 
the  words  of  the  limitation  ••to  him  during 
the  term  of  his  life  time,"  and«  at  his  de- 
cease, ••to  the  surviving  heirs  of  the  said 
John  O.  Price."  It  evinces  a  purpose  to  give 
him  the  fee,  and  not  merely  a  life  estatei 
by  the  use  of  proper  words  of  Inheritance 
whidi  are  sufficient  for  the  application  of 
the  rule  of  law  laid  down  in  Shelley's  Case. 
We  believe  our  conclusion  to  be  supported 
by  recent  decisions  of  this  court  as  to  the 
application  of  the  rule  in  Shelley's  Oase. 
Leathers  v.  Gray,  101  N.  C.  162,  7  S.  B.  657, 
9  Am.  St.  Rep.  30;  Nichols  v.  Gladden,  117 
N.  O.  4&7,  23  S.  a  459;  Chamblee  v.  Brougbr 
ton,  120  N.  O.  170,  27  S.  B.  111. 

As  John  a  Price  acquired  by  the  deed 
from  his  father  a  fee-simple  estate,  he  con- 
veyed the  same  estate  to  the  defendant  O. 

0.  Griffin  by  the  deeds  ^ecuted  in  1884,  and 
the  plaintiffs  consequently  have  no  interest 
in  the  land  as  tenants  in  common  with  the 
defendants. 

The  ruling  of  the  court  was  therefore  cor- 
rect 
No  error. 

(IBO  N.  O.  44U 
BROWN  V.  MYBRS  et  ux. 
(Supreme  Court  of  North  Carolina.    April  14^ 
1900.) 

1.  Deeds  (§  118*)— Mistake  in  DEsoRimow— 
Pbesumption. 

That  the  word  ''east"  in  the  description  in 
a  deed  down  a  certain  road  In  an  "east"  di- 
rection, to  a  certain  stream,  should  clearly  have 
been  "west,"  raised  no  presumption  that  there 
was  a  further  mistake,  m  that  the  description 
should  have  been  down  the. road  to  a  bend  m  it, 
thence  in  the  same  direction  to  the  stream. 

[Bd.  Note.~For  other  cases,  see  Deeds,  Dec. 
Dig.  §  iia*] 

2.  Deeds  (S  118*)-^Mi8takb  in  Dbscbiftion— 
bvidencb. 

On  the  issue  of  a  mistake  in  a  deed,  in  that 
a  description,  instead  of  being  down  a  certain 
road  to  a  certain  stream,  should  have  been  down 
the  road  to  a  bend  therein,  thence  in  a  straight 
line  to  the  stream,  a  second  deed  containing  the 
latter  description,  and  written  after  the  fir»t,  in 
the  absence  of  the  grantee  and  without  her  re- 
quest, but  at  the  request  of  some  one  not 
shown,  is  inadmissible. 

[£>].  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  S  118.*] 

8.  Depositions  (J  66*)— Nonos  op  Taking— 

Service  bt  Constable. 

Service  of  a  notice  of  the  taking  of  a  dep- 
osition in  the  superior  court  by  a  constable  » 
insufficient. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  §  110;  Dec.  Dig.  S  56.»] 

Appeal  from  Superior  Court,  Hertford 
County;   W.  R.  Allen,  Judge. 

Action  by  Marina  L.  Brown  against  W.  W. 
Myers  and  wife  for  alleged  trespass.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

The  following  is  a  map  of  the  property  In 
question : 


^For  other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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B.  C.  Bridger  and  L.  L.  Smith,  for  appel- 
lant   Winborae  &  Lawrence,  for  appellees. 

GLABE,  a  J.  The  plaintiff  conveyed  to 
the  feme  defendant  a  tract  of  '*75  acres  more 
or  leas/'  describing  the  boundaries  as  follows : 
''Beginning  at  Mrs.  M.  J.  Lassiter's  road  gate, 


thence  running  In  an  east  dlrecdon  down  the 
road  to  the  run  of  Mill  Branch,  thence  down 
the  run  of  the  branch  to  the  run  of  Ahoskle 
Swamp;  thence  up  the  run  of  said  swamp 
to  the  Baptizing  Hole;  thence  running  a 
line  of  marked  trees  between  Mrs.  M.  J.  Las- 
siter's land  and  Walter  LassitiBr  to  the  be- 
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ginning."  The  only  controversy  is  as  to  the 
line  '*dowA  the  road  to  the  run  of  Mill 
Branch."  Going  "down  the  road,"  one  would 
come  to  Mill  Branch,  without  let  or  hin- 
drance. There  are  two  bends  or  sharp  turns 
iU  the  road,  and  the  plaintiH  contends  that, 
while  the  straight  road  from  B  to  C  should 
be  followed,  that  at  C,  the  first  bend,  instead 
of  further  following  the  road,  the  line  should 
be  extended  almost  straight  ahead  through 
the  woods  to  F,  which  is  a  point  on  Mill 
Branch,  but  below  the  point  which  would  be 
reached,  going  "down  the  road  to  the  run  of 
Mill  Branch,"  as  is  prescribed  in  the  deed. 
This  variation  of  leaving  the  road,  and  "tak- 
ing to  the  woods,"  if  allowable,  would  save 
the  plaintiff,  the  grantor  in  the  deed,  the  10 
acres  now  in  controversy.  To  justify  such 
departure  from  the  plain  words  of  the  deed, 
the  plaintiff  avers  in  the  complaint  that,  "by 
mutual  mistalce  or  by  mistake  of  the  drafts- 
man," the  words  "along  the  road  to  the  run 
of  Mill  Branch"  were  written  when  It  ought, 
and  was  intended,  to  be  written,  "along  the 
road  to  the  bend  of  the  road,  thence  nearly 
the  same  course  a  line  of  marked  trees  to 
a  poplar  near  the  canal  or  the  run  of  Mill 
Branch."  This  was  denied,  as  was  also  the 
further  allegation  that  prior  to  the  execu- 
tion of  the  deed  the  grantor  went  over  the 
land  with  the  husband  of  feme  defendant  and 
located  the  line  as  being  from  the  bend  of  the 
road  at  C  to  F  on  Mill  Branch,  below  where 
the  line,  if  following  the  road,  would  strike 
Mill  Branch.  These  contentions  were  sub- 
mitted to  the  Jury,  who  found  for  the  de- 
fendant on  the  following  Issues : 

"(1)  Is  the  land  in  dispute  embraced  with- 
in the  boundaries  of  the  deed  to  the  defend- 
ant Rosa  L.  Myers?    Ans.  Yes. 

"(2)  If  so,  did  the  plaintiff  and  W.  W. 
Myers  prior  to  the  execution  of  the  deed  go 
over  the  land  to  be  conveyed  for  the  purpose 
of  locating  the  land  to  be  embraced  in  the 
deed,  and  did  they  locate  said  line  and  make 
the  same  run  from  B  to  C  and  then  to  F  on 
the  plat?    Ans.  No. 

"(3)  If  so,  was  it  the  Intention  of  the  par- 
ties to  said  deed  at  the  time  of  the  execu- 
tion thereof  to  convey  the  land  to  the  line  B 
to  C  and  then  F  on  the  plat,  and  no  further? 
Ans.  No." 

The  points  at  issue  were  fairly  submitted 
and  determined.  The  words  "in  an  east  di- 
rection" along  the  road  should  have  been 
"west,"  as  the  plaintiff  avers,  and  as  is  evi- 
dent (Wiseman  v.  Green,  127  N.  C.  288,  37 
S.  E.  272),  but  that  fact  has  no  bearing  on  the 
controversy.  It  raises  no  presumption  that 
ihere  were  other  errors  and  omissions  where- 
hj  the  plaintiff  conveyed  10  acres  more  than 
te  Intended.  The  Jury  found  on  the  evidence 
that  there  was  no  omission,  and  that  the  road 
was  the  boundary  on  that  side,  as  stated  in 
the  deed.  The  court  properly  refused  to 
charge  the  jury  that  the  line  in  dispute  was 


where  the  plaintiff  contended.  This  was  his 
first  exception. 

The  second  exception  relied  on  in  the  plain- 
tiff's brief  is  the  rejection  in  evidence  of  an- 
other deed  written  after  the  defendant's  deed 
was  recorded,  making  the  line  run  from  the 
bend  of  the  road  at  G  to  F,  which  deed  was 
written  by  witness  In  the  absence  of  the 
feme  defendant,  without  her  request,  and 
witness  Is  unable  to  remember  at  whose  re- 
quest 

The  third  exception  1b  to  the  holding  by 
the  court  that  the  service  of  a  notice  in  the 
superior  court  by  a  constable  was  insufficient 
Gullen  V.  Absher,  119  N.  G.  441,  26  S.  E.  33. 

The  only  other  exception  relied  on  in  plain- 
tiff's brief  is  the  refusal  of  the  following 
prayer:  "That  as  a  matter  of  law  the  de- 
scription in  the  defendant's  deed  is  too 
vague  to  cover  the  land  in  controversy,  and 
you  will  therefore  answer  the  first  issue^ 
•No.' " 

These  exceptions  require  no  discussion  at 
our  hands. 

No  error. 


(150  N.  O.  881> 
STATE  ▼.  JAGKSON. 

(Supreme  Court  of  North  Garolina.     April  7» 
1909.) 

1.  Gbiminal  Law  (S  407*)— Admissions— Ao- 
quiesoemce. 

Evidence  of  acquiescence  in  the  conduct 
or  the  statements  of  another  is  only  admis- 
sible where  such  conduct  was  fully  known,  or 
the  statements  were  heard  and  fully  understood, 
by  accused  under  circumstances  giving  him 
an  opportunity  to  act  or  speak,  and  naturally 
calling  for  some  action  or  reply  from  a  person 
similarly  situated. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Gent  Dig.  |§  898-900,  968;  Dec.  Dig.  ( 
407.*] 

2.  Gbiminai.   Law   (8   407*)— Bvidkno»— Ad- 
mission—Acquiescence. 

In  a  prosecution  for  peijury  by  falsely 
swearing,  in  a  prosecution  of  another  for  dis- 
turbing an  election,  that  such  other  stole  a 
ballot  from  the  box,  a  witness  testified  that,  in 
an  investigation  of  the  election  before  the 
county  commissioners,  accused  was  present,  and 
said  nothing  about  the  other  person  taking 
a  ballot,  but  it  did  not  appear  what  the  nature 
of  the  investigation  was,  or  whether  accused 
was  especially  mterested  therein,  or  that  he  was 
given  an  opportunity  to  speak  concerning  it. 
Another  witness  testified  that  some  time  after 
the  election  a  certain  person  said  in  conversa- 
tion that  the  election  certainly  was  fair,  and  ac- 
cused was  present,  and  did  not  say  anything. 
Held,  that  the  evidence  was  not  admissible 
against  accused  as  admissions  by  acquiescence. 

[Ed.  Note. — For  other  cases,  see  Griminal 
Law,  Gent  Dig.  {{  898^  900,  968;  Dec.  Dig.  f 
407.*] 

Appeal  from  Superior  Gourt,  Cumberland 
Gounty ;  W.  J.  Adams,  Judge. 

L  G.  Jackson  was  convicted  of  perjury,, 
and  he  appeals.  Reversed  and  new  trial  or- 
dered. 


*For  other  case*  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Dlffs.  1907  to  date,  &  Reporter  Indexes. 
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There  was  evidence  tending  to  show  that 
an  election  had  been  held  In  Rockfiah  town- 
Bhip,  io  oaid  county,  on  the  question  of  grad- 
ed schools  for  district  No.  5V^,  and  that  one 
Thos.  Seals  had  been  arrested  and  tried  for 
unlawfully  disturbing  said  election,  and  steal- 
ing a  ballot  from  the  ballot  box  being  used 
in  same;  that  present  defendant  swore  out 
the  warrant,  against  Seals,  and  testified 
against  him,  in  the  hearing  before  the  Jus- 
tice, that  he  saw  said  Seals  steal  a  ballot 
from  the  box  pending  said  election;  that 
Seals  was  bound  over  by  the  Justice,  and, 
the  grand  Jury  having  ignored  the  bill,  the 
defendant  was  indicted  for  perjury,  by  rea- 
son of  the  oath  and  testimony  as  above  stat- 
ed. There  was  evidence,  on  the  part  of  the 
state  tending  to  show  that  the  said  testimony 
was  wrongfully  and  corruptly  false,  and,  on 
the  part  of  the  defendant,  that  the  facts  stat- 
ed and  testified  against  Seals  were  true,  and 
in  the  trial  below  one  John  Calhoun,  a  wit- 
ness for  the  state,  was  allowed  to  testify 
over  defendant's  objection ;  that,  in  a  hear- 
ing or  investigation  had  before  county  com- 
missioners concerning  this  election  defend- 
ant, Jackson,  was  present,  and  said  nothing 
at  that  time  about  Seals  having  taken  the 
ballot  To  the  admission  of  this  testimony 
defendant  excepted.  Again  Edgar  Hall,  a 
witness  for  the  state,  was  allowed,  over  de- 
fendant's objection,  to  testify  that  "some 
time  after  the  election  [date  not  given  in  rec- 
ord] Henry  Ratly  said  to  some  one  that  he 
(Ratly)  did  not  understand  the  election,  but 
it  certainly  was  fair;  that  defendant  was 
present,  and  could  have  heard  this  remaric, 
and  did  not  say  anything."  Defendant  ex- 
cepted. There  was  verdict  of  guilty,  and 
from  Judgment  on  verdict  defendant  appeal- 
ed, assigning  for  error  the  rulings  of  the 
court  on  the  admission  of  evidence  as  above 
stated. 

Thos.  H.  Sutton,  for  appellant  The  Attor- 
ney General  and  A.  S.  Hall,  for  the  State. 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  silence  of  a  party  in  the  presence  and 
hearing  of  statements  relevant  to  a  matter 
undergoing  investigation,  may,  under  given 
circumstances,  be  received  in  evidence  against 
him  by  way  of  admission  or  acquiescence. 
Although  the  statements,  under  the  circun> 
stances  indicated,  are  necessarily  to  be  heard, 
it  is  the  silence  of  the  party,  and  the  In- 
ferences fairly  deducible  from  that  fact, 
which  constitutes  the  evidence;  and,  while 
this  silence  may  at  times  have  strong  proba- 
tive force,  it  is  a  fact  so  liable  to  misinter- 
pretation and  abuse  that  the  authorities  uni- 
formly consider  It  as  evidence  to  be  received 
with  great  caution,  and,  except  under  well- 
recognized  conditions,  hold  It  to  be  altogether 
inadmissible.  The  very  terms  of  the  maxim 
to  which  the  admission  of  such  evidence  Is 
referred  give  clear  indication  that  this  Is  a 
proper  estimate,  and  a  correct  position  con- 
cerning It     "Qui  tacet  consentlre  videtur." 


The  general  principle,  and  the  conditions  re- 
quired for  its  admissibility,  will  be  found 
very  well  stated  in  Taylor  on  Evidence  (with 
American  notes  by  Chamberlayne)  vol.  2, 
pp.  523,  625,  555  (5),  588  (5).  Thus  page  523: 
"Admissions  may  also  be  implied  from  the 
acquiescence  of  the  party.  Acquiescence,  to 
have  the  effect  of  an  admission,  must  ex- 
hibit some  act  of  the  mind,  and  amount  to 
voluntary  demeanor  or  conduct  of  the  party. 
And  whether  it  be  acquiescence  in  the  con- 
duct or  in  the  language  of  others,  it  must 
plainly  appear  that  such  conduct  was  fully 
known,  or  such  language  fully  understood,  by 
the  party,  before  any  inference  can  be  drawn 
from  his  passiveness  or  silence.  The  circum- 
stances, too,  must  be,  not  only  such  as  af- 
forded him  an  opportunity  to  act  or  to  speak, 
but  such  also  as  would  properly  and  natural- 
ly call  for  some  action  or  reply  from  men 
similarly  situated."  And  on  page  527 ;  ** Ad- 
missions are,  too,  sometimes,  inferred  from 
acquiescence  in  the  oral  statements  of  others. 
At  the  same  time  the  maxim,  *Qui  tacet 
consentlre  videtur,'  must  be  applied  by  the 
lawyer  with  careful  discrimination.  *Noth- 
ing,'  it  has  been  observed,  'can  be  more  dan- 
gerous than  this  kind  of  evidence.  It  should 
always  be  received  with  caution,  and  never 
ought  to  be  received  at  all,  unless  the  evi- 
dence is  of  direct  declarations,  of  that  kind 
which  naturally  calls  for  contradiction — some 
assertions  made  to  the  party  with  respect  to 
his  right,  which  by  his  silence  he  acquiesces 
in/  Moreover,  to  effect  one  person  with  the 
statements  of  others,  on  the  ground  of  his 
implied  admission  of  their  truth  by  silent  ao 
quiescence,  it  is  not  enough  that  they  were 
made  in  his  presence,  or  even  to  himself,  by 
parties  Interested,  but  they  must  also  have 
been  made  on  an  occasion  when  a  reply  from 
him  might  be  properly  expected."  And  on 
page  554(5):  "To  render  an  unchallenged 
declaration,  made  in  a  person's  presence,  evi- 
dence against  him  it  is  essential  that  he  be 
In  a  position  to  reply,  if  so  minded.  'If  a 
party  is  so  situated  that  he  is  not  called 
upon  to  say  anything,  and  does  not  say  any- 
thing, his  silence  under  such  circumstances 
Is  not  to  be  taken  as  furnishing  any  ground 
for  an  Inference  that  he  thereby  made  any 
admission'-— citing  Proctor  v.  Old  CJolony  R. 
R.,  154  Mass.  251,  28  N.  B.  13  (1891) ;  Corser 
V.  Paul,  41  N.  H.  24,  77  Am.  Dec.  753  (1860) ; 
Glbney  v.  Marchay,  34  N.  T.  301,  305  (1866) ; 
Logglns  V.  State,  8  Tex.  App.  434,  444  (1880); 
Kaelln  v.  Ck>m.,  84  Ky.  354,  367,  1  S.  W. 
594  (1886);  Peck  v.  Ryan,  110  Ala.  336.  17 
South.  733  (1895)."  And  again  on  page  588 
(5) :  "The  inference  that  silence  is  tant- 
amount to  an  admission  of  guilt  must  rest 
upon  the  Idea  of  acquiescence,  and  It  Is  not 
consistent  with  sound  reason  to  imply  an 
acquiescence  from  silence,  unless  the  circum- 
stances are  such  as  to  afford  the  party  an 
opportunity  to  act  or  speak,  but  such,  also, 
as  would  naturally  call  for  some  action  or 
reply  from  prudent  men  similarly  situated. 
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The  rale  Is  well  and  tersely  settled  in  Com. 
T.  Brown,  121  Mass.  69,  as  follows:  'A 
statement  made  in  the  presence  of  a  defend- 
ant, to  which  no  reply  Is  made,  is  not  admls< 
sible  against  him,  unless  it  appears  that  he 
was  at  liberty  to  make  a  reply,  and  that  the 
statement  was  made  by  such  person  and  un- 
der such  circumstances  as  naturally  to  call 
for  a  reply  unless  he  intends  to  admit  it 
But,  if  he  makes  a  reply  wholly  or  partially 
admitting  the  truth  of  the  facts  stated,  both 
the  statement  and  the  reply  are  competent 
evidence.  Com.  t.  Kennedy,  12  Mete  (Mas&) 
235,  46  Am.  Dec.  672.' " 

The  doctrine  so  stated  is  fully  supported  by 
the  decisions  of  our  own  court  on  the  sub- 
ject, and  others  of  recognized  authority.  To- 
bacco Co.  ▼.  McBlwee,  96  N.  C.  71,  1  S.  B. 
676,  60  Am.  R^.  404;  Guy  v.  Manuel,  89  N. 
0.  83;  Francis  v.  Edwards,  77  N.  C.  271; 
Peck  V.  Ryan,  110  Ala.  336-341,  17  South. 
783;  State  ▼.  Mullins,  101  Mo.  614,  14  S. 
W.   625. 

A  perusal  of  these  authorities,  and  a  prop- 
er consideration  of  the  subject,  will  estab- 
lish that,  when  admissible,  it  is  always  open 
to  the  party  affected  to  impair  or  destroy  the 
force  of  the  testimony  by  showing  that  he 
did  not,  or  could  not,  hear  the  statements, 
or  that  he  was  ignorant  of  the  facts,  and  not 
in  a  condition  to  make  intelligent  r^ly,  or 
other  circumstances  of  like  tendency;  and, 
unless  the  party  at  the  time  was  afforded 
fair  opportunity  to  speak,  or  the  statements 
were  made  under  circumstances,  and  by  such 
persons,  as  naturally  called  for  a  reply,  the 
evidence  in  question  is  not  admissible  at  all. 
The  first  of  these  conditions,  suggested  as  posi- 
tive limitations  on  the  reception  of  the  evi- 
dence in  question,  more  usually  arises  where 
the  statements  are  made  in  the  course  of 
some  Judicial,  or  quasi  Judicial,  investiga- 
tion, and  of  these  an  instance  is  afforded  in 
the  case  of  Tobacco  Co.  v.  McElwee,  supra, 
where  the  statements  were  made  by  a  wit- 
ness when  a  deposition  was  being  taken,  and 
the  party  affected  was  present,  and  did  not 
make  reply.  Chief  Justice  Smith  for  the 
court  said:  "In  our  opinion  it  would  have 
been  rude  and  indecorous  in  him  to  do  so 
orally;  nor  was  it  to  be  expected  that  he 
should  interfere  with  the  course  of  his  ex- 
amination as  a  witness,  conducted  by  coun- 
sel, for  the  mere  purpose  of  contradiction. 
The  testimony  was  taken  for  use  in  a  case 
then  depending,  and  its  pertinency  and  ma- 
teriality were  under  the  control  of  counsel. 
It  was  not  required  that  the  witness  should 
use  the  occasion  to  correct  every  erroneous 
statement  made  in  the  deposition  of  another 
witness,  even  to  his  own  prejudice,  under 
the  penalty  of  having  the  omission  construed 
into  an  admission  of  the  truth  of  what  was 
said,  and  more  especially  when  he  is  a  mere 
hearer,  and  no  party  to  the  conversation,  so 
to  denominate  what  was  then  going  on."  An- 
other appears  in  State  v.  Mullins,  supra, 
where  it  was  held:   "That  statements  of  a 


witness  made  at  a  coroner's  inquest,  in  the 
presence  of  the  defendant,  are  not  subse- 
quently admissible  against  him  on  the  trial 
of  the  charge."  In  this  case  Black,  J.,  for 
the  court  said:  "The  rule  of  evidence  which 
allows  the  silence  of  a  person  to  be  taken  as 
an  admission  or  confession  of  the  truth  of 
the  matters  stated  in  liis  presence  should  be 
applied  with  caution,  for  It  is  often  much 
abused.  The  rule  is  based  on  the  assump- 
tion that  the  party  is  at  liberty  to  speak  and 
proceed  upon  the  ground  that  the  circum- 
stances are  such  as  call  on  him  for  a  reply. 
The  rule  has  no  application  whatever  to 
statements  given  in  evidence  in  a  Judicial 
proceeding,  for  in  such  case  he  is  not  at 
liberty  to  interfere  or  contradict  the  evidence 
whenever  he  pleases." 

And  the  second  limitation  suggested  that 
the  declarations  should  be  made  under  such 
circumstances,  and  by  such  persons,  as  nat- 
urally call  for  a  reply  can  rarely,  if  ever, 
arise  when  the  par^  had  no  present  right 
or  interest  involved  or  to  be  affected.  This  is 
illustrated  in  Guy  v.  Manuel,  supra,  where 
it  was  sought  to  use  the  silence  of  the  party 
in  the  hearing  of  declarations  of  a  person 
deceased  as  to  boundary,  and  it  appeared 
that,  at  the  time  the  declarations  were  made, 
the  party  to  be  affected  had  then  no  interest 
in  the  property,  but  acquired  it  later.  Ashe, 
J.,  for  the  court  said :  "The  plaintiff  at  the 
time  of  the  survey  had  no  interest  in  the 
land,  nor  does  it  appear  that  he  then  had 
its  purchase  in  contemplation.  He  was  .then 
a  stranger  to  the  controversy  about  the  loca- 
tion of  the  land  which  was  being  surveyed. 
If  he  had  at  the  time  any  interest  in  the 
question  sought  to  be  settled  by  the  survey, 
bis  failure  to  object  to  the  oral  statements 
of  the  persons  present,  we  are  ready  to  admit 
would  have  been  some  evidence  of  his  ac- 
quiescence in  what  was  said  in  regard  to  the 
comer,  in  his  presence  and  hearing.  To 
make  the  statements  of  others  evidence 
against  one  on  the  ground  of  his  implied  ad- 
mission of  their  truth  by  silent  acquiescence 
they  must  be  made  on  an  occasion  when  a 
reply  from  him  might  be  properly  expected. 
Taylor  on  Ev.  738;  State  v.  Sugg  (at  this 
term)  89  N.  C.  527.  But  where  the  occasion 
is  such  that  a  person  is  not  called  upon  or 
expected  to  speak,  no  statements  made  in 
his  presence  can  be  used  against  him  on  the 
ground  of  his  presumed  assent  from  his  si- 
lence." 

An  application  of  these  authorities  leads 
to  the  conclusion  that  the  court  below  made 
an  erroneous  ruling  in  the  reception  of  the 
evidence  objected  to.  On  the  first  excep- 
tion noted,  the  investigation  as  to  the  elec- 
tion before  the  board  of  commissioners,  it 
does  not  clearly  appear  from  the  record 
what  was  the  nature  or  purpose  of  the  in- 
vestigation, nor  does  it  appear  that  the  de- 
fendant was  especially  Interested,  or,  if  he 
was,  that  he  was  given  opportunity  or  called 
on  to  speak  in  any  way  concerning  it    And 
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in  the  second,  the  statements  testified  to  by 
the  witness  Hall,  they  appear  to  have  been 
made  by  one  Henry  Ratly  to  some  third  per- 
son, at  a  time  when  this  defendant  had  no 
present  interest  specially  involved,  and  when 
there  was  no  call  or  occasion  for  him  to  re- 
ply. 

We  are  of  opinion  that  the  admission  of 
the  evidence  constitutes  reversible  error,  and 
the  defendant  is  entitled  to  have  his  cailse 
tried  before  another  Jury,  and  it  is  so  or- 
dered. 

New  triaL 


(150  N.  C.  487) 

In  n  THORP'S  WILL. 

(Supreme  Coart  of  North  Carolina.     April  14, 
1909.) 

1.  BviDSNOB  (S  220*)  ~-Adk]^sions^  Admis- 
sions BT  Acquiescence. 

Evidence  that  a  few  years  before  testa- 
tor's death,  testator  pleaded  guilty  to  a  charge 
of  trestmss.  and  his  counsel  in  argument  stated, 
in  testator  8  presence,  that  testator  had  recent- 
ly returned  from  an  asylum,  and  was  still  of 
weak  mind  and  Irresponsible,  was  inadmissible, 
as  made  on  an  occasion  when  testator  was  not 
called  upon  to  speak. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Gent.  Dig.  S  778:    Dec.  Dig.  §  220.*1 

2.  EVIDBNCB    (I     832*)-*  DOOUKSNTABT    E^rI• 
DSNOK— OinOIAL    BBOOBDS. 

The  record  of  an  instrument,  not  author- 
ized by  law  to  be  recorded,  is  inadmissible 
in  evidence,  so  that  in  a  will  contest  the  Book 
of  Settlements  of  the  Superior  Court,  contain- 
ing a  copy  of  the  papers  discharging  testa- 
tor from  the  asylum,  which  were  issued  by  the 
asylum  authorities  pursuant  to  statute,  were 
inadmissible,  no  statute  authorizing  the  record 
of  such  certificates  in  the  Book  of  Settlements. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Dec  Dig.  S  832.*] 

8.  EVIDENOB    (I   83*)  •— Pbesumptions  —  Dis- 

OHABGB  OF  O^OIAL  DUTT. 

It  will  be  presumed  in  a  will  contest,  In 
the  absence  of  evidence  to  the  contrary,  that 
testator  was  discharged  from  an  asylum  because 
he  had  become  sane. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  §  105;    Dec  Dig.  S  88.*] 

4.  Appeai,  and  Ebbob  (§   1051*)— Habhless 
iktBOB— Pbejttdicial  Effect— Adui;9sion  of 

BVIDENOB. 

In  a  will  contest,  several  pages  of  the 
Book  of  Settlements  of  the  Superior  Court,  con- 
taining a  copy  of  the  certificate  discharging 
testator  from  the  asylum  as  sane,  were  admit- 
ted in  evidence,  though  the  statute  did  not 
require  such  certificates  to  be  recorded  in  the 
Book  of  Settlements.  A  large  number  of  wit- 
nesses on  both  sides  spoke  of  testator  having 
been  confined  in  the  asylum,  and  of  his  dis- 
charge after  about  two  years,  which  was  some 
12  years  before  the  will  was  made,  and  all  the 
evidence  outside  the  copy  of  the  certificate  ad- 
mitted showed  that  testator  was  confined  in  the 
asylum  and  discharged  as  sane,  and  the  tes- 
timony on  both  sides  went  to  testator's  sanity 
during  the  last  few  years  of  his  life,  there  being 
no  evidence  showing  that  he  was  not  sane 
immediately  after  leaving  the  asylum.  Beld 
that,  under  the  circumstances,  error  in  admit- 


ting the  Book  of  Settlements  was  not  prejudicial 
to  caveator. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  «  4161,  4162-4166;  Dec 
Dig.  I  1051.*] 

6.  Wuxs  (S  52*)— Wnx  Oontbst— Bubdbr  of 

Pboof. 

In  a  will  contest,  the  burden  is  on  cavea- 
tor to  establish  Insanity  at  the  time  the  will 
was  executed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  101-110;   Dec.  Dig.  S  52.*] 

6b  Wills  (S  88*)  — Wili.  Ooiitbbt  —  Mbntal 

Gapacitt. 

If  testator  signed  the  purported  will  as  his 
will,  and  at  the  time  had  the  mental  capacity 
to  know  and  understand  the  Intent  and  effect 
of  his  act.  the  property  he  owned  and  wished  to 
dispose  of,  his  relation  to  the  property  and  the 
beneficiaries  under  his  will,  he  had  the  mental 
capacitv  to  make  a  will ;  but,  if  he  was  labor- 
ing under  insane  delusions,  so  that  he  did  not 
know  and  understand  those  things,  he  was  In- 
capable of  making  a  will. 

[Ed.  Note—For  other  cases,  see  WUls,  Cent. 
Dig.  H  78^81;    Dec.  Dig.  |  38.*] 

Appeal  from  Superior  Court,  Granville 
County;  Long,  Judge. 

In  the  matter  of  the  will  of  James  M. 
Thorp.  From  a  judgment  establishing  the 
will,  caveator,  William  H.  Thorp,  appealed. 
Affirmed. 

B.  S.  Royster,  B.  K.  Lassiter,  and  *T.  T. 
Hicks,  for  propounder.  Graham  &  Devln,  for 
caveator. 

BROWN,  J.  The  ground  upon  which  the 
will  of  the  testator,  James  Thorp,  was  con- 
tested is  stated  In  the  caveat  to  be  "for 
the  reason  that  at  the  time  of  the  execution 
thereof  and  continuously  thereafter  until 
his  death,  the  said  James  M.  a?horp  did  not 
have  the  capacity  to  make  and  execute  a 
will  for  that  he  was  not  of  sound  and  dispos- 
ing memory  at  and  during  said  time.*'  The 
evidence  on  both  sides  is  quite  volumlnons. 
That  Introduced  for  the  propounders,  Includ- 
ing that  of  the  witnesses  to  the  will,  tends 
to  prove  that  the  testator,  a  colored  man,  was 
eccentric,  had  been  committed  to  the  asylum 
for  the  insane  in  1804  for  about  two  years^ 
and  then  discharged;  that  he  returned  to  his 
home  and  managed  his  affairs  successfully, 
up  to  his  death,  so  much  so  that  he  surpassed 
all  of  his  race  in  that  community  in  making 
money  and  in  keeping  it,  and  got  decidedly  the 
better  of  two  lawyers  on  a  land  trade;  that 
up  to  his  death  he  kept  his  houses  Insured, 
collected  his  rents,  could  read  and  write  and 
kept  accounts  accurately;  and  that  he  had 
ample  capacity  to  make  a  will.  The  evidence 
offered  for  caveator  tends  to  prove  that  tes- 
tator was  of  unsound  mind,  suffered  from 
mental  delusions,  and  that  he  did  not  have 
testamentary  capacity,  at  the  time  of  the 
execution  of  the  will. 

There  are  two  exceptions  to  the  evidence 
relied  upon  in  the  brief  of  counsel  for  appel- 
lant 


•Por  other  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  ft  Am.  Digs.  1M7  to  date,  ft  Reporter  Indexes 
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1.  To  the  ezcloslon  of  eyidence  of  witness 
Nat  Venable,  by  whom  caveator  proposed  to 
show  that,  a  few  years  before  the  death 
of  testator,  he  pleaded  guilty  to  trespass,  and 
his  counsel,  in  his  plea  to  the  court  for 
mercy,  stated  in  the  presence  of  testator  that 
he  had  lately  returned  from  the  insane  asy- 
lum, and  was  still  of  weak  mind,  and  not 
responsible  for  his  acts.  It  would  be  hard 
measure  to  charge  a  person  in  after  life  with 
everything  an  attorney  may  say  for  him  in  a 
fen'ent  plea  to  the  judge  for  mercy  upon 
his  client  But  in  any  event,  the  occasion 
was  one  when  the  testator  was  not  called 
upon  to  speak  for  himself;  and,  under  such 
circumstances,  he  will  not  be  held  to  have 
acquiesced  In  what  was  said  by  another.  To 
make  the  statements  of  others  evidence 
against  a  person  on  the  ground  of  the  im- 
plied admission  of  their  truth  by  silent  ac- 
quiescence therein  they  must  be  made  on  an 
occasion  when  a  reply  might  be  properly 
expected.  It  would  have  been  indecorous  for 
the  testator  to  have  interrupted  the  speech 
of  his  counsel  while  addressing  the  court 
Tobacco  V.  McBlwee,  m  N.  0.  74,  4  S.  E. 
676,  60  Am.  Rep.  404;  Guy  v.  Manuel,  89 
N.  C.  86;  State  ▼.  Jackson  (this  term)  64 
S.  E.  376. 

2.  To  the  admission  in  evidence  of  certain 
pages  of  the  Book  of  Settlements  No.  3  of  the 
Superior  Court  of  Granville  county,  upon 
which   was   recorded  the  following: 

••The  Eastern  Hospital,  Dr.  J.  F.  Miller, 
Supt  Goldsboro,  N.  C,  June  2,  1896.  To  the 
Board  of  Directors  of  the  Eastern  Hospital 
— ^This  is  to  certify  that  Mat.  Thorp,  an  in- 
sane person,  was  sent  to  this  hospital  from 
Granville  county,  and  that  in  my  opinion 
he  having  become  of  sane  mind  is  recom- 
mended for  discharge.  A  duplicate  of  this 
certificate  is  made  to  the  clerk  of  the  su- 
perior court  of  said  county  in  accordance 
with  the  provisions  of  section  21,  c.  156,  p. 
246,  Laws  1883.  Very  respectfully,  J.  F. 
Miller,  Superintendent." 

"The  Eastern  Hospital.  Dr.  J.  F.  Miller, 
Superintendent  Goldsboro,  N.  C,  June  2, 
1896.  To  Dr.  J.  F.  Miller,  Superintendent 
of  the  Eastern  Hospital — Sir:  The  Board  of 
Directors  of  the  Eastern  Hospital  having  con- 
sidered your  certificate  made  in  accordance 
with  the  provisions  of  section  21,  c.  156,  p. 
246,  Laws  of  North  Carolina  Session  of  1883, 
to  the  effect  that  Mat  Ihorp,  an  insane  per- 
son in  this  hospital,  was  sent  from  the  coun- 
ty of  Granville,  and  that  in  your  opinion 
he  having  become  of  sane  mind  and  recom- 
mend that  he  be  discharged,  it  is  hereby  or- 
dered that  the  said  Mat  Thorp  be  discharg- 
ed. Very  respectfully,  J.  F.  Sutherland,  T. 
B.  Parker,  Executive  Committee." 

These  appear  to  be  the  discharge  papers  of 
6he  testator  required  by  law.  Revisal  1905, 
I  4596,  and  issued  in  pursuance  of  the  stat- 
ute. It  is  possible  the  originals,  or  the  xec- 
•ord  of  the  executive  committee  of  the  East- 
ern Hospital  containing  them,  would  be  com- 


petent evidence  if  proven  and  identified^ 
but  It  is  quite  clear  that  the  Book  of  Settle- 
ments upon  which  the  papers  are  recorded 
is  not  competent  We  have  been  cited  to  no 
statute  which  authorizes  the  recording  of 
such  certificates  upon  the  Book  of  Settle- 
ments, and  our  own  researches  fail  to  dis- 
cover any.  It  is  familiar  learning  that 
when  the  law  does  not  require  or  authorize 
an  instrument  or  paper,  to  be  recorded,  a 
copy  of  the  record  is  not  admissible  in  evi- 
dence. 1  Greenleaf,  Ev.  {  485,  p.  551  (note). 
But  a  majority  of  the  court  are  convinced 
that  the  error  was  harmless,  and  evidently 
did  not  affect  the  result  The  record  disclos- 
es that  a  large  majority  of  the  witnesses  of 
both  sides  spoke  of  the  fact  that  the  testator 
was  confined  in  the  hospital,  and  that  he  was 
discharged  after  being  there  some  18  months 
or  2  yearis,  and  returned  to  his  home.  The 
law  will  presume,  in  the  absence  of  anythiui^ 
to  the  contrary,  that  the  testator  was  dis- 
charged because  he  had  become  of  sane  mind 
again.  It  is  not  even  contended  that  the 
testator  was  ever  a  raving  maniac  or  hope- 
lessly incurable.  On  the  contrary,  for  most 
of  the  period  covered  by  the  evidence  of  the 
caveator  the  testator  had  occasional  delu- 
sions, and  was  sensitive  about  any  reference 
to  the  asylum.  The  will  was  made  some  12 
years  after  testator's  discharge,  and  it  is  only 
in  the  very  last  years  of  his  life  that  witness- 
es for  caveator  declare  he  was  "mighty  bad 
off."  All  the  evidence  in  the  record  outside 
of  these  certificates  indicates  clearly  that  the 
testator  was  confined  in  the  asylum  for  a  pe- 
riod, and  then  discharged  because  it  was 
thought  he  had  been  restored  to  normal  sani- 
ty. In  fact  the  testimony  on  both  sides  is 
directed  almost  exclusively  to  the  mental  con- 
dition of  the  testator  in  the  last  few  years 
of  his  life,  and  there  is  nothing  tending  to 
prove  that  immediately  after  leaving  the 
asylum  he  was  otherwise  than  normally  sane, 
something  which  may  well  be  presumed 
from  the  admitted  fact  that  he  had  been  duly 
discharged,  and  resided  at  home  for  12  years 
thereafter  updisturbed.  For  these  reasons 
we  are  unable  to  see  anything  prejudicial 
in  the  admission  of  the  Book  of  Settlements. 
8.  The  several  exceptions  to  the  charge  oi: 
the  court  are  without  merit  His  honor  prop- 
erly placed  the  burden  of  proof  on  the  ca- 
veator to  establish  insanity  at  the  time  of 
the  making  of  the  will  by  a  preponderance 
of  the  evidence,  and  charged  as  follows:  "If 
you  find  from  the  evidence  that  Mat  Thorp 
signed  the  paper  writing  offered  in  evidence 
as  and  for  his  will,  and  you  find  that  at  the 
time  he  signed  the  alleged  will  he  had  mental 
capacity  to  know  and  understand  what  he 
was  doing,  the  property  he  owned  and  wish- 
ed to  dispose  of;  knew  and  understood  the 
relation  he  bore  to  his  property,  and  the  per- 
sons to  whom  he  was  giving  it;  understood 
the  nature  of  the  act  in  which  he  was  engag- 
ed and  its  extent  and  effect — if  he  possessed 
the  mental  capacity  so  defined,  and  you  find 
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the  facts  so  to  be  from  a  review  of  all  the 
evidence,  he  had  mental  capacity  sufficient 
to  make  a  will.  But  If  at  the  time  he  execut- 
ed the  paper  you  And  that  he  did  not  know 
what  he  was  doing,  and  you  find  that  he  was 
suffering  from  an  Insane  delusion,  or  delu- 
sions, so  that  he  did  not  understand  what 
property  he  had,  and  what  he  was  doing 
with  It,  or  did  not  know  how  and  to  whom 
he  was  giving  his  property,  and  did  not  un- 
derstand and  know  the  nature  or  extent  and 
effect  of  his  act,  and  If  you  find  the  facts 
so  to  be  from  the  greater  weight  of  the  evi- 
dence, then  he  did  not  have  sufficient  capac- 
ity to  make  a  will."  This  charge  Is  in  line 
with  an  array  of  well-settled  precedents. 
Home  V.  Home,  31  N.  C.  106;  Comellus  v. 
Cornelius,  52  N.  C.  595;  Lawrence  v.  Steel, 
66  N.  C.  586;  Paine  v.  Roberts,  82  N.  C.  453; 
Horah  v.  Knox,  87  N.  C.  489;  Bost  v.  Best, 
87  N.  0.  479;  Crenshaw  v.  Johnson,  120  N. 
C.  274,  26  S.  B.  810;  Snow's  \\111,  128  N.  O. 
102,  38  S.  E.  295. 

Upon  a  review  of  the  entire  record,  we 
are  of  opinion  that  the  appellant  has  shown 
no  substantial  error  which  warrants  us  in 
directing  another  trial. 

No  error. 

(150  N.  C.  601) 

FRALEY  et  al.  v.  FRALBY  et  al. 

(Supreme  Court  of  North  Carolina.    April  21, 

1909.) 

L  Dkeds   (§   211*)— Cancellation— Fbatjd— 

Dbqbeb  of  Proof  Requibed. 

In  a  suit  to  cancel  decedent's  deed  to  de- 
fendants, for  fraud  and  undue  influence,  plain- 
tiffs were  not  bound  to  make  out  their  case  by 
"clear,  strong,  and  convincing"  proof;  a  pre- 
ponderance being  sufficient. 

[Ed.  Note.—For  other  cases,  see  Deeds,  Cent 
Dig.  fi  641,  642,  645;  Dec.  Dig.  ft  211.*] 
2.    Evidence  (§  122*)— Cancellation— Fbaud 

—Evidence— Res  GEsXiE. 

In  a  suit  to  cancel  decedent's  deed  to  de- 
fendants for  fraud  and  undue  influence,  evidence 
of  a  decision  of  persons  called  in  by  decedent 
before  the  conveyance  to  determine  whether  the 
property  was  worth  more  than  services  to  be 
rendered  by  defendants,  and  of  an  announce- 
ment of  the  decision  to  decedent,  was  admissible 
as  part  of  the  res  gestae;  any  fact  in  the  trans- 
action leading  to  the  deed  and  tending  to  affect 
decedent's  mmd  in  making  the  deed  being  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  330-350;  Dec  Dig.  §  122.*] 

a.  Words    and    Phbases  —  "Cotempobanb- 

ous." 

The  term  "cotemporaneous"  does  not  neces- 
sarily always  refer  to  any  single  or  ultimate 
fact,  however  important  to  any  precise  or  def- 
inite time. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2.  p.  1489.] 

4.  WoBDs  AND  Phbases— "Tbansaction." 

A  "transaction'*  may  include  a  series  of 
occurrences  extending  over  a  great  length  of 
time. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7060-70G2,  7818-7819.] 


5.  Evidence  (§  119*)  — Rs8   Gestje  — What 

CONSTTTDTB. 

A  relevant  fact  In  any  one  of  a  series  of 
occurrences  forming  one  transaction  may  con- 
stitute part  of  res  gestse. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  128;  Dec  Dig.  |  119.*1 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;   B.  F.  Long,  Judge. 

Action  by  D.  H.  Fraley  and  others  against 
G.  W.  Fraley  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  New  trial 
granted. 

The  action  was  Instituted  to  set  aside  a 
deed  made  by  Jacob  Fraley,  now  deceased,  to 
Jane  E.  Stokes,  daughter  of  said  Jacob,  and 
one  of  the  defendants,  and  G.  W.  Fraley,  his 
son,  another  one  of  defendants,  on  the  ground 
of  mental  Incapacity  and  of  fraud  and  undue 
Influence.  Issues  were  submitted:  (1)  As 
to  the  mental  capacity  of  Jacob  Fraley.  (2> 
As  to  fraud  and  undue  Influence.  It  was 
shown  that  In  March,  1900,  Jacob  Fraley 
died,  leaving  surviving  a  number  of  children 
and  grandchildren,  his  decendants  and  heirs 
at  law,  who  were  parties  plaintiff  or  defend- 
ant In  the  action;  that  about  16  months  be- 
fore his  death,  Jacob  Fraley's  home  having 
burned,  he  went  to  live  with  Jane  Stokes, 
his  daughter,  and  G.  W.  Fraley,  his  son, 
staying  a  portion  of  the  time  with  either; 
and  that  not  long  after  making  the  move,  to 
wit,  on  October  19,  1898,  he  executed  to 
Jane  E.  Stokes,  the  daughter,  and  G.  W.  Fra* 
ley,  the  son,  the  deed  in  question,  conveying 
to  them  his  home  tract  of  109  acres,  and  10 
days  thereafter  he  executed  to  these  same 
grantees  a  deed  for  40  acres  of  land  In  Stan- 
ly county,  on  which  there  was  a  mortgage 
for  $300  or  over,  the  two  deeds  conveying 
practically  all  of  his  property.  There  was 
evidence  on  the  part  of  the  plaintiff  tending  to 
show  mental  incapacity  on  the  part  of  Jacob 
Fraley,  grantee,  at  the  time  of  execution  of 
these  deeds,  and  of  fraud  and  undue  Influ- 
ence on  the  part  of  the  grantees  and  of  J. 
F.  Stokes,  husband  of  Jane  B.  Stokes,  one 
of  the  grantees.  There  was  evidence  on  the 
defendants  tending  to  show  that  Jacob  Fra- 
ley at  the  time  the  deeds  were  executed  was 
of  sound  mind  and  memory,  and  that  he 
made  them  of  his  own  mind  and  will.  Among 
other  circumstances  offered  in  support  of  de- 
fendants' position  was  the  fact  that  some 
time  before  the  execution  of  the  deeds  three 
neighbors  were  called  In  at  the  Instance  of 
Jacob  Fraley  and  the  grantees  and  perhaps 
other  members  of  the  family,  the  record  not 
being  clear  as  to  this  last  statement,  to  con- 
sider and  decide  whether  "his  property  was 
worth  too  much,  or  not,  for  taking  care  of 
him,"  and  J.  D.  Austin,  one  of  these  who 
took  part  In  the  consultation,  was  allowed, 
over  plaintiffs*  objection,  to  state  that,  pur- 
suant to  the  request  of  Jacob  Fraley  and  the 
others,  the  three  men  selected  met  at  a  given 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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time  on  the  premises,  and,  after  consulting 
over  the  matter,  decided,  in  substance,  that 
the  proposed  service,  taking  care  of  the  old 
man  the  remainder  of  his  life,  was  about  a 
fair  equivalent  for  the  property  he  had.  The 
consultation  seems  to  have  been  partly  in 
the  presence  of  Mr.  Fraley,  but  the  decision 
was  not  made  in  his  immediate  presence,  but 
he  was  immediately  informed  of  what  their 
decision  was.  Plaintiffs  excepted.  Tiiere  was 
judgment  for  defendants,  and,  from  judg- 
ment on  the  verdict,  the  plaintiffs  appealed, 
liaving  in  apt  time  assigned  for  error,  among 
other  things,  the  ruling  of  his  honor  on  the 
question  of  evidence,  as  indicated,  and  in 
charging  the  jury  on  the  second  issue,  in 
part,  as  follows:  'That  the  plaintiffs  were 
required  to  make  out  their  contentions  by 
clear,  strong,  and  convincing  proof." 

R.  Lee  Wright,  P.  S.  Oarlton,  and  T.  J. 
Jerome,  for  appellants.  Clement  &  Clement 
and  T.  F.  Bauttz,  for  appellees. 

HOKE,  J.  (after  stating  the  facts  as 
above).  There  was  error  in  the  charge  of 
the  court  as  to  the  degree  and  quality  of 
proof  required  on  an  issue  as  to  the  execu- 
tion of  a  deed  by  fraud  and  undue  influence. 
The  question  was  directly  presented  in  the 
case  of  Harding  v.  Long,  103  N.  a  1,  9  S.  B. 
445,  14  Am.  St  Rep.  775,  and  the  principle 
declared  and  sustained  in  an  elaborate  and 
learned  opinion  by  Associate  Justice  Avery 
that,  on  the  iftsue  indicated,  the  plaintiff  was 
reqtdred  to  establish  the  allegation  to  the 
satisfaction  of  the  jury  by  the  greater  weight 
of  the  evidence.  The  main  purpose  of  this 
decision  was  to  withdraw -an  Issue  of  this 
character  from  the  principle  announced  in 
Bay  V.  Early,  94  N.  O.  1,  that  In  a  certain 
class  of  cases,  notably  where  it  was  sought 
to  correct  or  alter  a  written  deed  or  super- 
impose a  trust  thereon  by  parol,  the  proof 
must  be  clear,  strong,  and  convincing,  and 
place  it  within  the  rule  which  ordinarily 
obtains  in  the  determination  of  civil  issues — 
that  is,  by  the  preponderance  or  greater 
weight  of  ttie  evidence— the  language  of  the 
opinion  on  the  point  in  question  being  as 
follows :  "But,  on  the  other  hand,  when  the 
relief  demanded  by  a  party  is  that  a  deed 
shall  be  declared  void  because  its  execution 
was  procured  by  false  and  fraudulent  rep- 
resentations or  undue  Influence,  or  that  it 
was  executed  with  intent  to  hinder,  delay, 
or  defeat  creditors,  the  allegations  material 
to  establish  the  fraud  must  be  proven,  so 
as  to  produce  belief  of  their  truth  In  the 
minds  of  the  jury,  or  so  as  to  satisfy  the 
jury  of  their  truth,  or  to  the  satisfaction  of 
the  jury."  In  saying  here  that  fraud  must 
be  proven  to  the  satisfaction  of  the  jury, 
etc,  the  learned  Justice  was  only  describing 
or  defining  the  result  to  be  attained  in  the 
mind  of  the  jury,  and  did  not,  as  stated, 
int^d  to  lay  down  any  special  rule  of  proof 
differing  from  that  usually  applied  in  the 


determination  of  civil  issues.  This  interpre- 
tation of  the  words  '^roof  to  the  satisfaction 
of  the  jury"  is  fully  supported  in  a  later 
opinion  of  the  court  in  Chaffin  v.  ftfanii* 
facturing  Co.,  135  N.  O.  95,  47  &  E.  228, 
where,  in  an  action  to  recover  for  damages 
caused  by  the  erection  and  maintenance  of 
a  dam,  the  trial  judge  had  charged  the  jury 
that  "it  is  not  suflldent  for  plaintiffs  to  show 
that  their  land  has  been  damaged.  They 
must  further  prove,  to  the  satlsfacti<Hi  of 
the  jury,  that  this  damage  was  caused  by 
the  erection  of  the  dam."  It  was  objected 
that  this  required  of  plaintiffs  a  greater  de- 
gree of  proof  than  the  law  Imposed  upon 
them,  and  Justice  Walker,  in  disallowing  the 
exception,  said:  "The  use  of  the  word  'sat- 
isfied' did  not  intensify  the  proof  required  to 
entitle  the  plaintiffs  to  their  verdict  The 
weight  of  the  evidence  must  be  with  the 
party  who  has  the  burden  of  proof,  or  else 
he  cannot  succeed.  But  surely  the  jury 
must  be  satisfied,  or,  in  other  words,  be  able 
to  reach  a  decision  or  conclusion  from  the 
evidence  and  in  favor  of  the  plaintiff  which 
will  be  satisfactory  to  themselves.  In  order 
to  produce  this  result  or  to  carry  such  con- 
vlctlon  to  the  minds  of  the  jury  as  is  satis- 
factory to  them,  the  plaintiff's  proof  need  not 
be  more  than  a  bare  preponderance,  but  it 
must  not  be  less.  The  charge,  as  we  con- 
strue it  required  only  that  plaintiffs  should 
prove  their  case  by  the  greater  weight  of  the 
evidence.  In  Neal  v.  Pesperman,  46  N.  C. 
446,  the  court  (by  Pearson,  J.),  In  stating 
the  true  rule  In  civil  cases,  said  that  the 
party  affirming  a  fact  must  prove  it  to  the 
satisfaction  of  the  jury,  because  the  "onus 
proband!"  is  upon  him.  If  he  does  prove 
it  to  the  satisfaction  of  the  jury,  it  is  settled 
that  in  civil  actions  he  is  entitled  to  a  ver- 
dict in  his  favor  upon  the  Issue.* "  And  in- 
timation of  like  tenor  Is  given  In  Ferrall  ▼. 
Broadway,  95  N.  C.  551. 

There  was  error,  therefore,  In  the  charge 
of  the  court  on  the  second  issue  as  to  the 
degree  of  proof  required.  It  is  urged  by 
defendants  that  this  should  be  regarded  as 
harmless  error,  for  the  reason  that  there 
was  no  evidence  presented  in  favor  of  plain- 
tiffs' position  sufficient  for  a  jury's  considera- 
tion, but  we  cannot  so  hold.  At  this  stage 
of  the  action  we  do  not  think  it  desirable  to 
state  in  detail  the  testimony  which  makes 
only  for  plaintiffs'  claim,  but  will  say  in  gen- 
eral terms  that  w^  have  carefully  considered 
the  entire  evidence,  and  are  of  (pinion  that 
plaintiffs  are  entitled  to  have  their  cause 
submitted  to  the  jury,  under  a  correct  and 
proper  charge,  and  that  the  mistake  in  the 
respect  indicated  constitutes  reversible  error. 

As  the  case  goes  back  for  a  new  trial,  we 
deem  it  proper  to  say,  further,  that  the  court 
below  made  a  correct  ruling  as  to  the  evi- 
dence of  J.  D.  Austin,  admitted  over  plain- 
tiffs' objection.  It  appears  that  at  some  time 
prior  to  the  execution  of  the  deed  in  que»> 
tion,  and  with  a  view  to  its  execution,  this 


s.a) 


FAULE  ▼.  COLUMBIA,  N.  &  L.  B.  00. 


38S 


witness,  with  two  others,  was  called  In  by 
Jacob  Fraley,  the  grantor,  and  the  grantees, 
to  consider  and  decide  whether  the  property 
owned  by  Jacob  Fraley  and  to  be  Included  In 
the  deed  was  too  much  for  taking  care  of 
him  and  the  payment  of  his  debts^  amount- 
ing to  about  $800.  The  persons  called  In  met 
on  the  premises,  and,  having  considered  the 
matter,  decided  that  one  was  about  a  fair 
equivalent  for  the  other,  and  while  Jacob 
Fraley,  it  seems,  was  not  present  at  the  pre- 
cise time  when  the  decision  was  made,  he 
was  then  and  there  Immediately  Informed  of 
the  conclusion  reached,  and  the  deed  was 
afterwards  executed  for  the  .consideration 
Indicated.  This  decision,  followed  by  the 
Immediate  announcement  of  It  to  Jacob  Fra- 
ley under  the  circumstances  presented,  was 
admissible  as  part  of  the  res  gestae,  not  as 
conclusive  on  the  question  decided,  but  as  a 
circumstance  occurring  as  a  part  of  an  en- 
tire transaction  which  resulted  In  the  execu- 
tion of  the  deed;  and.  In  any  event.  Its  an- 
nouncement to  the  grantor  was  relevant  as 
an  Independent  fact  In  the  res  gestae,  and  as 
tending  to  affect  the  mind  of  the  grantor  in 
reference  to  the  execution  of  the  deed.  It  is 
said  by  an  intelligent  writer — Ghamberlayne 
—In  his  notes  to  Taylor's  Evidence,  891  (1): 
••That  it  would  probably  be  difficult  and  per- 
haps impossible  to  give  a  wholly  satisfactory 
definition  of  the  term  'res  gestae,'  and  pos- 
sibly this  very  ambiguity  constitutes  no 
small  part  of  the  attractiveness  of  the 
phrase."  After  this  comment  the  writer 
makes  the  statement:  ''That  legal  liability  in 
any  case  is  predicated  upon  the  existence  of 
some  particular  transaction  or  state  of  af- 
fairs, and  it  is  this  group  of  facts  or  events 
which  make  up  its  res  gestae."  And  Green- 
leaf  on  Evidence,  {  108,  after  making  com- 
ment not  dissimilar  as  to  any  satisfactory 
definition  of  the  term,  intimates  that  the 
phrase  "res  gestae"  consists  of  the  principal 
fact  and  surrounding  circumstances  consist- 
ing of  kindled  facts  materially  affecting  its 
character,  and  essential  to  be  known  in  or- 
der to  a  right  understanding  of  its  nature. 
And  both  of  these  authors  and  others  of  re- 
pute lay  it  down  as  essential  to  the  inclusion 
of  a  given  fact  within  the  meanUig  of  the 
term  that  it  should  be  cotemporaneous  with 
the  principal  fact,  and  so  connected  with  it 
as  to  illustrate  its  character.  And  this*  term 
"cotemporaneous"  does  not  always  of  neces- 
sity refer  to  any  single  or  ultimate  fact, 
however  Important  to  any  precise  or  definite 
time;  for  a  "transaction"  may,  and  not  in- 
frequently does,  Include  a  series  of  occur- 
rences extending  over  a  great  length  of  time, 
and  a  relevant  fact  in  any  one  of  them,  and, 
until  the  dose  of  the  matter,  may  come  with- 
in this  term  "cotemporaneous,"  and  consti- 
tute a  part  of  the  res  gestae.  Greenleaf  and 
Taylor,  supra;  Brander  on  Evidence,  325; 
Knox  Co.  V.  Ninth  Nat  Bank,  147  U.  S.  91, 


18  Sup.  Ct  267,  87  L.  Bd.  d8;  Ahem  t.  Good* 
speed,  72  N.  Y.  106.  Ib  this  last  case  it  was 
held:  "Representations  made  by  one  offer- 
ing to  sell  property  to  another  negotiating 
therefor  are  part  of  the  res  gestae,  and  bind- 
ing upon  the  maker,  although  a  bargain  is 
not  concluded  at  the  time,  if  afterwards,  as 
a  continuation  of  the  negotiation,  the  person 
to  whom  they  were  made  becomes  a  pur- 
chaser"; and  so  it  is  here.  The  ultimate 
fact  of  the  execution  of  the  deed  is  not  an 
important  or  controlling  fact  in  this  inquiry, 
nor  the  point  of  time  to  which  the  admis- 
sion of  testimony  must  be  necessarily  re- 
ferred. It  is  not  even  the  issuable  fact  for 
the  execution  of  the  deed  is  admitted,  and 
the  issuable  fact  is  whether  the  grantor  exe- 
cuted the  deed  of  his  own  mind  and  will,  or 
was  induced  to  do  it  by  fraud  and  undue  in- 
fluence; and  any  fact  taking  place  in  the 
treaty  between  the  parties  wbich  resulted  in 
the  execution  of  the  deed,  and  any  relevant 
fact  occurring  at  any  time  durUig  the  treaty 
tending  to  throw  light  upon  the  transaction, 
which  was  intended  and  reasonably  calcu- 
lated to  affect  the  mind  of  the  grantor,  in 
reference  to  the  execution  of  the  deed,  would 
be  competent  as  part  of  the  res  gestae,  or  an 
independent  fact  in  the  res  gestae,  and  so  ad- 
missible in  evidence.  And  see  Chamber* 
layne's  Best  on  EMdence  (Int  Ed.)  p.  463, 
1893-94,  where  the  annotator  puts  down  as 
an  exception  to  the  rule  excluding  facts 
which  are  res  inter  alios  acta,  such  acts  as 
reasonably  tend  to  show  the  existence  of 
knowledge^  intent  and  motive,  or  any  bodily 
or  mental  state  whatever,  in  any  case,  when 
the  existence  of  such  knowledge,  intent  or 
state  is  a  fact  in  issue,  or  a  fact  relevant 
thereto. 

On  authority  and  the  reason  of  the  thing 
we  hold  that  the  decision  and  its  announce- 
ment to  the  grantor  were  properly  received. 

For  the  error  in  the  charge^  there  will  be 
a  new  trial  on  all  the  issues,  and  it  is  so  or- 
dered. 

New  triaL 


(82  8.  C.  869) 
FAULK  V.  COLUMBIA,  N.  &  L.  R.  CO. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.  Oabbiebs  (5  158*)— Carriage  op  Freiqhtv- 
Limitation  op  Liability— Contract. 

A  shipper  who  by  a  special  contract  agrees 
on  a  value  of  the  goods  in  case  of  loss,  and  in 
consideration  thereof  obtains  a  reduced  rate,  is 
estopped  from  showing  that  the  real  value  of 
the  goods  was  greater  than  that  specified  in  the 
contract. 

[Ed.    Note. — ^For    other   cases,    see    Carriers, 
Cent.  Dig.  S  708;   Dec  Dig.  §  158.*] 

2.  Carriers  (§  155*)— Carriage  of  Freight* 
LiAB  ility— Contract. 

A  carrier  cannot  as  a  general  rule  limit 
its  liability  by  notice,  unless  brought  to  the 
knowledge  of  the  shipper  within  a  reasonable 
time  before  shipment,  and  expressly  assented  to 


•For  other  case*  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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b^  him,  and,  in  the  absence  of  misrepresenta- 
tions by  the  shipper  as*  to  the  nature  and  value 
of  the  goods,  the  carrier  must  make  known  the 
conditions  as  to  the  value  which  it  proposes  to 
attach  at  a  specified  rate,  and  procure  his  as- 
sent thereto. 

[Bid.    Note.— For   ottier    cases,    see    Carriers, 
Cent.  Dig.  §  677 ;   Dec.  Dig.  §  155.*] 

8.  Cabbiebs  (§  218*)— Cabbiagb  of  Hobses— 
Limitation  of  Liability— Contbact. 

Where  a  carrier  receiving  horses  for  ship- 
ment without  inquiry  and  without  representa- 
tions by  the  shipper  as  to  value  sought  to  im- 
pose on  the  shipper  condftions  contained  in  the 
regulations  of  the  Railroad  Commission  govern- 
ing intrastate  shipments,  providing  for  classi- 
fication of  freight  with  a  maximum  valuation  of 
live  stock  shipments  at  a  specified  rate,  it  must 
show  the  shipper's  assent  to  the  regulations, 
for  the  conditions  involve  a  limitation  on  the 
carrier's  common-law  liability  to  respond  for 
the  true  value  of  freight  destroyed  by  it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  677;   Dec.  Dig.  S  2ia*] 

4.  Cabbiebs  (|  155*)— Cabbiage  of  FssiaHi^ 

Li  AB  ility--<Jontbact. 

The  regulations  of  the  Railroad  Commis- 
sion governing  intrastate  shipments,  and  pro- 
viding for  a  classification  of  freight  with  a 
maximum  valuation  of  live  stock  shipments  at 
a  designated  rate,  and  stipulating  that  the  re- 
duced rates  specified  will  apply  only  on  the 
property  shipped  subject  to  the  conditions  of 
the  carrier's  bill  of  lading,  and  that,  where  the 
classification  provides  for  reduced  rates  based 
on  a  fixed  valuation,  a  special  release  contain- 
ing the  agreed  valuation  must  be  signed  by  the 
shipper,  etc,  make  the  assent  of  the  shipper  a 
prerequisite  to  the  limited  value  clause,  and 
under  Civ.  Code  1902,  §  1709,  providing  that  no 
public  notice  shall  limit  the  common-law  lia- 
bility of  any  carrier,  etc.,  the  shipper  is  not 
estopped  from  recovering  the  real  value  of  a 
shipment  on  the  ground  that  he  received  the 
benefit  of  reduced  rates  based  on  a  particular 
valuation,  unless  he  had  notice  of  the  facts  and 
assented  thereto. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  677,  691 ;   Dec.  Dig.  §  165.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   Ernest  Gary,  Judge. 

Action  by  J.  H.  Faulk  against  the  Colum- 
bia, Newberry  &  Laurens  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

W.  H.  Lyles,  for  appellant  Nelson  &  Nel- 
son, for  respondent 

JONES,  J.  On  November  6,  1905,  plain- 
tiff shipped  a  car  load  of  horses  over  defend- 
ant's line  from  Columbia,  S.  C,  to  Newberry, 
S.  C.  When  unloaded  at  Newberry,  one 
horse  was  found  injured,  his  leg  having  fall- 
en through  a  defective  floor  of  the  car  fur- 
nished by  defendant,  from  which  injury  the 
horse  died.  Plaintiff  brought  this  action  to 
recover  damages  for  the  loss  of  the  horse  at 
a  valuation  of  $165  and  the  reasonable  ex- 
pense incurred  in  trying  to  cure  it,  and  re- 
covered Judgment  for  $200. 

The  vital  question  was  whether  the  ship- 
ment was  subject  to  a  classification  under 
which  the  value  of  the  car  load  of  horses  was 
limited  at  $75  per  head.  No  bill  of  lading 
was  issued  or  signed.     The  plaintiff  phoned 


for  the  car,  and  ascertained  that  the  rate 
would  be  $19  for  the  car  load.  The  car 
was  placed  for  plaintiff,  and  was  loaded  by 
him  Sunday  night,  and  was  unloaded  by  him 
at  Newberry  early  Monday  morning.  Dur- 
ing the  conversation  over  the  phone  nothing 
was  said  about  classification  or  valuation 
other  than  the  rate  should  be  $19  per  car 
load,  and  plaintiff  testified  that  he  knew  noth- 
ing of  the  classification  as  established  by  the 
Railroad  Commission.  The  only  paper  in 
writing  was  the  waybill  covering  a  shipment 
of  a  car  load  of  horses,  "weight  20,000  class 
N,  rate  $19.00,"  which  waybill  plaintiff  had 
never  seen  until  the  day  before  the  triaL 
There  was  not  even  an  oral  agreement  as  to 
classification  and  valuation. 

The  defendant  proved  the  schedule  of  rates 
and  the  rules  and  regulations  adopted  by  the 
Railroad  Commission  governing  intrastate 
shipments  at  the  time,  and  there  was  some 
evidence  that  the  tariffs  and  specifications 
were  posted  or  published  for  the  benefit  of 
the  public.  It  appears  that  the  Southern 
Classification  No.  34,  applies  to  all  roads  in 
South  Carolina  subject  to  the  classification 
and  rules  as  provided  in  the  South  Carolina 
exception  sheet  The  Southern  Classification 
shows  the  maximum  valuation  of  live  stock 
shipments  for  horses  and  mules  each  $75, 
and  the  South  Carolina  exception  sheet 
classes  horses  and  mules  at  class  N,  but  does 
not  specify  valuation.  Rate  table,  local 
rate  tariff,  distance  between  40  and  50  miles, 
shows  the  highest  rate  per  car  load  of  20,000 
in  class  N  to  be  $19,  but  nothing  is  stated 
therein  as  to  valuation.  Some  of  the  rules 
of  the  Southern  Classification  provide : 

"(1)  The  reduced  rates  specified  in  this 
classification  will  apply  only  on  property 
shipped  subject  to  the  conditions  of  this  com- 
pany's bill  of  lading.  If  the  shipper  elects 
not  to  accept  the  said  reduced  rates  and  con- 
ditions, he  should  notify  the  agent  of  the 
receiving  carrier,  in  vnritlng,  at  the  time  his 
property  is  offered  for  shipment,  and  if  he 
does  not  give  such  notice,  it  will  be  under- 
stood that  he  desired  the  property  subject 
to  the  standard  bill  of  lading  conditions  in 
order  to  secure  the  reduced  rate  thereon. 
Property  carried  not  subject  to  the  standard 
bill  of  lading  will  be  at  the  carrier's  liability, 
limited  only  as  provided  by  common  law 
and  by  the  laws  of  the  United  States  and  of 
the  several  states  in  so  far  as  they  apply. 
Property  thus  carried  will  be  charged  twenty 
(20)  per  cent,  higher  (subject  to  a  minimum 
increase  of  one  [1]  cent  per  hundred  pounds) 
than  if  shipped  subject  to  the  conditions  of 
the  standard  bill  of  lading." 

"(6)  Where  the  classification  provides  for 
reduced  rate,  based  on  a  certain  fixed  valu- 
ation, the  following  special  release,  contain- 
ing the  agreed  valuation,  must  be  written  and 
signed  by  the  shipper  or  owner  upon  the 
face  of  the  bill  of  lading  or  shipping  re 


•For  other  cases  see  same  tonic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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ceipt  'It  is  hereby  agreed  that  the  property 
herein  designated  is  of  the  value  of  •  •  • 
and  the  rate  of  freight  charged  thereon  is 
based  on  such  agreed  valuation,  and  on  the 
condition  that  the  carrier  assumes  liability 
only  to  the  extent  of  such  agreed  valuation 
and  no  further.' " 

The  standard  bill  of  lading  contained  this 
provision:  **The  amount  of  any  loss  or  dam- 
age for  which  any  carrier  becomes  liable 
shall  be  computed  at  the  value  of  the  prop- 
erty at  the  place  and  time  of  shipment  under 
this  bill  of  lading,  unless  a  lower  value  has 
been  agreed  upon  or  is  determined  by  the 
dassiflcation  upon  which  the  rate  is  based, 
In  either  of  which  events  buch  lower  value 
shall  be  the  maximum  price  to  govern  such 
classification."  The  testimony  further  shows 
"that  rules  all  intend  that  a  bill  of  lading 
shall  be  Issued  for  every  shipment" 

Upon  this  state  of  facts  the  court  was  re- 
quested by  defendant's  counsel  to  Instruct  the 
jury  as  follows:  "That,  In  the  absence  of  a 
special  contract  of  shipment,  evidenced  by  a 
bill  of  lading  Issued  by  the  railroad  company 
at  the  time  of  shipment,  under  the  provisions 
of  law,  all  shipments  must  be  held  to  have 
been  made  under  the  appropriate  classifica- 
tions and  upon  the  rates  and  conditions  pre- 
scribed by  the  Railroad  Commissioners ;  and, 
as  there  is  no  evidence  in  this  case  that  a 
bill  of  lading  or  special  contract  was  made 
at  the  time  of  shipment,  the  jury  cannot  find 
more  than  $75  as  the  value  of  the  horse,  that 
being  the  valuation  fixed  by  the  rules  of  the 
Railroad  Commissioners  as  class  N  at  the 
rate  of  $19  per  car  load  from  Columbia  to 
Newberry."  The  court  refused  to  so  charge, 
and  instructed  the  Jury  that,  in  the  absence 
of  a  bill  of  lading  or  contract  of  shipment 
agreeing  upon  a  valuation,  the  defendant  was 
liable  as  at  common  law  for  the  true  value 
of  the  property.  We  find  no  error.  Where 
a  shipper  of  goods  by  special  contract  agrees 
upon  a  value  to  be  placed  upon  such  goods  in 
case  of  loss  and  in  consideration  thereof  ob- 
tains a  reduced  rate  of  transportation,  he 
Is  bound  by  the  stipulation,  and  is  estopped 
from  showing  that  the  real  value  of  the  goods 
was  greater  than  that  specified  in  the  con- 
tract Johnstone  v.  Railroad  Co.,  39  S.  C. 
eo,  17  S.  E.  512.  It  is  contended  that  a  spe- 
cial contract  may  be  implied  or  inferred  from 
the  fact  that  the  shipper  secured  transporta- 
tion at  the  rate  of  $19  per  car  load,  when 
the  trancfportation  rate  without  limitation  of 
value  was  20  per  cent,  higher,  and  from  the 
fact  that  general  public  notice  was  given  of 
the  classification  which  limited  the  value  of 
horses  and  mules  to  $75  per  head.  The  gen- 
eral rule  is  "that  a  carrier  cannot  limit  its 
liability  by  any  mere  notice  unless  -such  no- 
tice is  shown  to  have  been  brought  to  the 
knowledge  or  attention  of  the  shipper  within 
a  reasonable  time  before  shipment  and  to 
have  been  expressly  assented  to  by  him."  5 
Ency.  Law,  290,  and  cases  cited  to  show  the 
necessity  of  express  assent  on  the  part  of  the 
64  S.B.— 25 


shipper.  The  authorities  which  do  not  re^ 
quire  express  assent  of  the  shipper  do  re- 
quire that  the  notice  shall  be  clear,  explicit, 
not  unreasonable,  and  brought  home  to  the 
shipper.  5  Ency.  iLaw,  291.  There  appears 
to  be  much  authority  in  other  jurisdictions 
that  there  is  an  exception  to  the  general  rule 
that  a  common  carrier  cannot  limit  its  lia- 
bility by  mere  notice  without  the  shipper's 
assent ;  the  exception  being  that  a  published 
rule  requiring  a  shipper  to  state  the  trud 
value  of  the  goods  shipped  is  binding  on  the 
shipper,  whether  brought  to  his  attention  or 
not  5  Ency.  Law,  289;  note  to  Cole  v. 
Goodwin,  82  Am.  Dec.  606.  1%  is  supposed 
that  such  a  rule  is  not  an  attempt  to  limit 
liability,  but  is  a  mere  regulation  for  the  dis- 
patch of  the  carrier's  business,  and  to  pro- 
tect the  carrier  from  bad  faith  by  the  ship- 
per. We  do  not  think  the  exception  should 
be  sanctioned  in  this  state.  It  may  be  grant- 
ed that  the  carrier  has  the  right  to  Inquire 
as  to  the  value  of  the  goods  to  be  shipped, 
and  in  such  case  it  is  the  duty  of  the  shipper 
to  make  answer  in  good  faith,  and  to  that 
extent  the  rule  might  be  regarded  as  a  rea- 
sonable regulation  for  the  proper  adjustment 
of  the  compensation  for  the  risk  assumed. 
But  in  the  absence  of  fraud  or  deception  or 
misleading  representations  by  the  shipper  as 
to  the  nature  and  value  of  the  goods  to  be 
shipped,  it  is  the  duty  of  the  carrier  to  make 
known  to  the  shipper  the  conditions  as  to  the 
value  which  it  proposes  to  attach  to  a  speci- 
fied rate  and  procure  his  assent 'thereto.  In 
Bottum  V.  Railway,  72  8.  C.  875,  51  8.  E. 
985,  2  L.  R.  A.  (N.  S.)  773,  110  Am.  St  Rep. 
610,  the  court  held  that,  when  the  shipper 
represented  by  words  on  a  box  that  it  con- 
tained "Glass,"  he  could  not  recover  for  loss 
of  the  contents  as  "pictures,"  and  that  in 
such  a  case  it  was  not  the  duty  of  the  carrier 
to  make  further  inquiry ;  but  the  court  recog- 
nized that  when  the  carrier  received  a  pack- 
age marked  "Glass,"  and  makes  no  Inquiry 
as  to  its  kind  or  value,  it  is  responsible  for 
any  article  received  coming  under  the  general 
description  of  glass.  Here  the  carrier  re- 
ceived 11  horses  for  shipment  without  repre* 
sentatlon  by  the  shipper  or  inquiry  by  the 
carrier  as  to  their  value.  The  conditions 
sought  to  be  imposed  upon  the  shipper  with- 
out his  assent  in  this  case  are  more  than  a 
regulation.  They  involve  a  limitation  on  the 
carrier's  liability  at  common  law.  When  the 
carrier  would  limit  its  common-law  llabllitj 
to  respond  for  the  true  value  of  the  article 
lost  or  destroyed  by  it,  the  burden  is  on  it 
to  show  the  shipper's  assent  Jenkins  v. 
Southern  Ry.,  73  S.  C.  289,  53  S.  E.  480.  To 
sustain  the  appellant's  contention  would  shift 
the  burden  on  the  shipper  to  show  his  non- 
assent 

We  think  also  that  a  proper  construction 
of  the  rules  in  question  makes  the  assent  of 
the  shipper  a  prerequisite  to  the  limited  val- 
ue clause,  for  rule  6  provides  expressly  for 
the  shipper's  special  release,  and  rule  1  ton- 
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templates  an  election  by  the  shipper  to  accept 
or  reject  the  redaced  rates  with  the  condi- 
tions. There  can  be  no  real  election  by  the 
shipper  without  knowledge  that  there  Is  more 
than  one  object  of  choice.  So  far  as  appears, 
the  shipper  knew  of  but  one  rate,  which  he 
paid.  Hence  there  was  no  basis  for  an  es- 
toppel upon  the  ground  that  he  received  the 
benefit  of  the  reduced  rate  with  knowledge 
that  It  was  based  upon  a  particular  valua- 
tion. The  contention  by  appellant  being  an 
attempt  to  limit  common-law  liability  by  a 
public  notice,  It  must  fall  under  the  express 
terms  of  section  1709,  Civ.  Ck>de  1902,  which 
provides:  *'No  public  notice  or  declaration 
shall  limit  or  in  any  wise  affect  the  liability 
at  common  law  of  any  public  common  car- 
riers for  or  in  respect  of  any  goods  to  be 
carried  and  conveyed  by  them;  but  they 
shall  be  liable,  as  at  common  law,  to  answer 
for  the  loss  of  or  injury  to  any  articles  and 
goods  delivered  to  them  for  transportation, 
any  public  notice  or  declaration  by  them 
made  and  given  contrary  thereto  or  in  any 
wise  limiting  such  liability  notwithstanding." 
The  exertions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  is  affirmed. 


(82  8.  c.  zm 
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WASHINGTON. 


(Supreme  Court  of  South  Carolina.    April  0, 
1909.) 

1.  JUBT  (I  67*)— Summoning  Jubobs— Venibb. 

The  vetfiie  to  the  BherlflE  commanded  him, 
in  the  name  of  the  state,  to  lerve  upon  certain 
persons  named  *36  men,  whom  he  should  im- 
mediately summon  to  appear  before  the  common 
Sleas  court.  Held  that  the  writ  was  not  fatally 
efective  for  the  omission,  at  the  place  marked 
with  an  asterisk,  of  the  words  "jurv  commis- 
sioners of  the  countv,  this  writ  of  venire  reauir- 
Ing  them,  the  said  jury  commissioners,  to  draw 
and  annex  to  the  panel  of  this  writ  as  provid- 
ed by  law  the  names  of.*' 

[E2d.  Note.~ror  other  cases,  see  Jury,  Cent. 
Dig.  I  295;   Dec.  Dig.  ft  67.*] 

2.  JUBT    (I    67*)— SXTMMONING— WBIT    OF    VB- 

NiRE— Construction— •  *Nkxt.*  • 

The  word  "next,"  in  a  writ  of  venire  is- 
sued June  12,  1908,  commanding  the  sheriff  to 
serve  the  writ  upon  the  Jury  commissioners,  and 
requiring  them  to  summon  the  Jurors  to  appear 
before  the  common  pleas  court  held  on  the  22d 
of  June  next,  at  10  o'clock,  etc.,  meant  the  next 
22d  day  of  June  in  that  year,  especially  in  view 
of  the  fact  that  the  next  term  of  Xhe  court  after 
June  12th  was  June  22d  (citing  6  Words  & 
Phrases,  p.  4795). 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  §  67.*] 

8.  JuBT  (ft   67*)  —  Summoning  Jubobs-- Is- 
suance OP  Writ  of  Venire— Time. 

Under  Civ.  Code  1902,  ft  2930,  requiring  the 
Jury  commissioners  to  draw  jurors  in  Greenwood 
county  not  less  than  10  or  more  than  20  days 
before  the  first  day  of  each  week  of  any  term  of 
the  court,  where  the  next  regular  term  of  court 
for  Greenwood  county  was  on  June  22d,  the 
venire  was  properly  issued  on  June  12th,  when 
the  Jurors  were  drawn. 
[EU.  Note.— For  other  cases,  see  Jury,  Dec. 
dg.  ft  67.*] 
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4.  Jubt  (ft  82^)— SumcoNXNO— EFtEOT  or  Ib- 
beouxjubities— Quashing  Vbnibb. 

Statutes  prescribing  the  time  and  manner  of 

selecting  Jurors  are  merely  directory,  and  venires 

will  not  be  quashed  for  mere  IrregnlaritleB. 
[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 

Dig.  I  82.*1  ^ 

Appeal  from  General  Sessions  Circuit  Court 
of  Greenwood  County;  J.  C  Klugh,  Judge. 

Marsh  Washington  was  convicted  of  mur- 
der, and  he  appeals.    AJffirmedi 

D.  H.  MaglU,  for  appellant  B.  A.  Cooper, 
for  the  State. 

JONES,  J«  The  defendant,  Marsh  Wash- 
ington, was  convicted  of  murder,  and  sen- 
tenced to  be  hanged,  at  the  June  term,  1908, 
of  the  general  sessions  for  Greenwood  coun- 
ty, Hon.  J.  C.  Klugh,  presiding  Judge.  De- 
fendant's counsel,  before  sentence,  moved  in 
arrest  of  Judgment  on  the  ground  that  the 
venire  facias  for  Jurors  was  void,  which  mo- 
tion was  overruled,  and  this  ruling  is  the 
only  question  for  review. 

The  writ  was  as  follows:  •'Venue.  The 
State  of  South  Carolina,  to  the  Sheriff  of 
Said  County — Greeting:  You  are  hereby 
strictly  required  and  commanded  to*  serve 
upon  T.  C  Turner,  (X  C.  C.  P.,  J.  A.  Marshall, 
treasurer,  and  J.  D.  Watson,  auditor,  es- 
quires, 86  good  and  lawful  men  whom  you 
shall  immediately  thereafter  summons  to  be 
and  appear  before  the  court  of  common  pleas 
and  general  sessions  for  the  county  afore- 
said to  be  hold^i  at  Greenwood  on  the  22d 
day  of  June,  next,  at  10  o'clock  in  the  fore- 
noon, to  serve  as  petit  Jurors.  Herein  fall 
not  on  the  pain  of  the  penalties  that  will 
fall  thereon.  Witness  T.  C.  Turner,  clerk  of 
the  said  court,  at  Greenwood,  this  12th  day 
of  June,  A.  D.  1908,  and  in  the  one  hundred 
and  82  year  of  the  sovereignty  and  lnd^)^i- 
dence  of  the  United  States  of  America.    T. 

C.  Turner,  Clerk  C.  a  P.  and  G.  S.  [Seal.]" 
Then  follows  the  list  of  the  names  of  the 
Jurors.  The  following  is  the  certificate  of 
the  Jury  commissioners:  ''We,  T.  C.  Tum«r, 
O.  C.  C  P.,  J.  A.  Marshall,  treasurer,  and  J. 

D.  Watson,  auditor.  Jury  commissioners  for 
said  county  of ,  state  of  South  Caro- 
lina, certify  that  on  the  12th  day  of  June,  A. 
D.  1908,  the  names  In  the  panel  above  were 
drawn  from  the  Jury  box,  in  accordance  with 
the  law  in  such  case  made  and  provided,  and 
In  obedience  to  the  foregoing  writ  of  venire 
facias.  Done  at  Greenwood,  this  12th  day 
of  June,  A.  D.  1908.  T.  C  Turner,  C  C.  C.  P. 
J.  D.  Watson,  Auditor.  J.  A.  Marshall,  Co. 
Treas."  The  following  is  the  sherifTs  re- 
turn: *'I  solemnly  swear  that  I  have  summon- 
ed each  of  the  above-named  Jury  by  deposit- 
ing in  the  post  office  a  summons,  sealed  and 
directed  to  their  post  office  with  the  letter, 
having  a  two-cent  stamp  on  It  T.  W.  Mc- 
Millan, S.  G.  C."  This  form  of  writ  and  cer- 
tificate of  Jury  conmalssioners  is  exactly  like 
the  form  in  use  in  many  counties,  except  that 
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between  tbe  word  ''esquires'*  and  "36  good 
and  lawful  men"  there  waa  omitted  the 
words  '*]ury  commissioners  of  the  said  coun- 
ty, this  writ  of  venire  requiring  them,  the 
said  jury  commissioners,  to  draw  and  annex 
to  the  panel  of  this  writ  as  provided  by  law 
the  names  of.** 

The  objections  to  the  writ  were  (1)  that 
the  omission  of  said  words  was  fatal;  (2) 
that  as  the  writ  appears  it  conunands  the 
sheritf  to  do  an  impossible  thing,  viz.,  to 
serve  upon  the  officers  named  36  good  and 
lawful  men;  (3)  that  it  appears  the  writ  did 
not  issue  15  days  before  the  commencement 
of  the  term  of  the  court  which  rendered  the 
verdict;  (4)  that  the  writ  required  summon- 
ing of  Jurors  for  June  term,  1900,  as  the  writ 
dated  June  12,  1908,  summoned  Jurors  to  at* 
tend  at  court  to  be  held  on  the  22d  day  of 
June  next;  (Q  that  the  defects  were  not 
cured  by  the  certiacate  of  the  Jury  commis- 
sioners. We  think  the  circuit  court  was  cor- 
rect in  overruling  the  motion,  and  in  holding 
that  the  writ  is  not  void.  It  runs  in  the 
name  of  the  state,  is  addressed  to  the  sher- 
iff under  the  seal  of  the  court,  is  signed  by 
the  clerk  of  the  court,  and  commands  the 
sheriff  to  summon  the  persons  named  to  at- 
tend the  court  of  common  pleas  and  general 
sessions  as  petit  Jurors  at  a  proper  time  and 
place.  The  word  ''next"  as  used  in  the  writ 
may  fairly  be  construed  as  referring  to  the 
day  of  the  month,  and  as  meaning  the  next 
22d  day  of  June,  at  10  o'clock  in  the  fore- 
noon. 5  Words  and  Phrases,  4795.  This  is 
especially  true  since  the  "next"  ensuing  reg- 
ular term  of  court  after  tbe  issuing  of  the 
writ  was  the  fourth  Monday  (22d  day)  in 
June,  1908w  Act  Feb.  24,  1908^  25  St  at 
Large,  p.  1016. 

As  to  the  objection  that  the  clerk  did  not 
issue  the  writ  of  venire  15  days  before  the 
commencement  of  a  regular  term  of  court, 
as  required  by  section  2913,  Civ.  Code  1902, 
it  is  sufficient  to  say  that  Greenwood  county 
falls  within  the  provision  of  section  2930, 
Civ.  Code  1902,  which  provides  for  the  draw- 
ing of  Jurors  by  the  Jury  commissioners  not 
less  than  10  nor  more  than  20  days  before 
the  first  day  of  each  week  of  any  regular  or 
special  term  of  the  circuit  court,  and  the 
clerk  of  the  court  is  required  to  issue  the 
venire  immediately  after  such  drawing.  As 
the  drawing  of  the  Jurors  took  place  on  the 
12th  day  of  June,  and  the  writ  of  venire 
was  issued  on  that  day,  the  time  was  not 
less  than  10  days  before  the  court,  which 
commenced  on  the  22d  day  of  June.  The 
existence  of  the  special  provision  for  Green- 
wood county  no  doubt  accounts  for  the  at- 
tempt to  correct  the  printed  form  framed  to 
meet  the  requirements  of  sections  2913  and 
2914,  which  contemplated  that  the  clerk  of 
the  court  should  issue  the  writ  of  venire, 
and  have  it  served  on  the  Jury  commission- 
ers, previous  to  the  drawing  of  the  Jury  by 


them.  The  writ  was  a  substantial  compli- 
ance with  the  provisions  of  section  2830. 

We  have  attempted  to  show  that  the  writ 
is  not  fatally  defective  in  any  of  the  particu- 
lars alleged.  We  might  add  that  section  2947 
provides:  "No  irregularity  in  any  writ  of 
venire  facias  or  in  the  drawing,  summoning, 
returning  or  impaneling  of  Jurors,  shall  be 
sufficient  to  set  aside  the  verdict,  unless  the 
party  making  the  objection  was  injured  by 
the  irregularity,  or  unless  the  objection  was 
made  before  the  returning  of  the  verdict" 
There  is  no  showing  that  the  objections  urg- 
ed could  not  have  been  made  before  the  re- 
turning of  the  verdict  by  the  exercise  of  due 
diligence,  and  no  showing  that  the  Jurors 
drawn  were  not  good  and  lawful  men,  and 
no  showing  that  appellant  was  in  any  way 
injured  by  the  alleged  irregularities.  Stat- 
utes prescribing  the  time  and  manner  of  se- 
lecting Jurors  are  usually  regarded  as  di- 
rectory merely,  and  venires  will  not  be 
quashed  for  mere  irregularities.  State  v. 
Smalls,  73  a  C.  519,  53  S.  £3.  976,  and  cases 
cited;  Hutto  ▼.  Railway,  75  S.  a  296,  55 
S.  B.  445;  State  v.  Smith,  77  8.  0.  251,  57 
S.  B.  868. 

The  Judgment  of  the  drcnit  court  is  af- 
firmed. 

(^  S.  C.  360) 

YORK  SUPPLY  CO.  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

Justices  of  the  Psaob  (S  166*)— Appkai/— 

Dismissal 

Under  Code  Civ.  Proc.  1902,  ft  366.  provid- 
ing that  an  appeal  from  a  magistrate's  court, 
if  not  brought  to  hearing  before  the  end  of  the 
second  term,  shall  he  dismissed  unless  continued 
for  cause  shown,  an  appeal  which  has  never  been 
called  for  trial  or  continued  by  either  party 
should  not  be  dismissed  summarily  without  an 
opportunity  by  appellant  to  be  heard. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  ft  166.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  R.  C.  Watts,  Judge. 

Action  by  the  York  Supply  Company 
against  the  Southern  Railway  Company. 
B^om  an  order  dismissing  an  appeal  from 
the  magistrate's  court,  defendant  appeals. 
Reversed. 

C.  B.  Spencer,  for  appellant  W.  W. 
Lewis,  for  respondent 

JONES,  J.  This  is  an  appeal  from  an  or- 
der of  the  circuit  court  dismissing  an  appeal 
from  a  Judgment  in  a  magistrate's  court  in 
favor  of  plaintiff  against  defendant  for 
$51.27,  for  want  of  prosecution,  under  sec- 
tion 366,  Code  Civ.  Proc.  1902.  The  appeal 
was  duly  docketed  on  calendar  2  of  the  com- 
mon pleas  for  York  county  for  April  term, 
1907,  and  the  cause  remained  on  the  calendar 
until  February  term,  1908.  The  record  falls 
to  show^  and  it  was  not  otherwise  made  to 
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appear,  tbat  up  to  ttx&t  time  any  disposition 
had  been  made  of  the  appeal,  or  that  the 
case  was  called  for  trial  by  either  party  at 
the  second  term  or  subsequently,  or  that  any 
special  order  for  cause  was  passed  continu- 
ing the  same.  At  the  February  term,  1908, 
on  the  last  day  of  the  term,  plaintiff  moved 
to  dismiss  the  appeal  for  want  of  prosecu- 
tion, and  the  motion  was  granted  notwith- 
standing the  fact  that  appellant  announced 
itself  ready  for  trial;  the  court  remarking 
that  he  had  no  discretion  in  the  matter.  The 
order  of  dismissal  recited  that  the  cause  had 
been  docketed  for  four  terms,  and  that  no 
continuance  or  other  disposition  of  the  mat- 
ter had  been  had. 

The  statute  regulating  this  matter  Is  sec- 
tion 366  of  the  Code  of  Civil  Procedure  of 
1902,  which  provides:  "If  a  return  be  made, 
the  appeal  may  be  brought  to  a  bearing  by 
either  party.  It  shall  be  placed  upon  the  cal- 
endar, and  continue  thereon  until  finally  dis- 
posed of.  But  if  neither  party  bring  it  to  a 
hearing  before  the  end  of  the  second  term, 
the  court  shall  dismiss  the  appeal,  unless  it 
continue  the  same  by  special  order,  for  cause 
shown.  At  least  eight  days  before  the  court, 
the  party  desiring  to  bring  on  the  appeal 
shall  file  the  return  and  accompanying  pa- 
pers, If  any,  with  the  clerk,  and  the  clerk 
shall  thereupon  enter  the  cause  upon  the 
calendar,  according  to  the  date  of  the  return, 
and  it  shall  stand  for  trial  without  any  fur- 
ther notice."  This  statute  was  construed  in 
Manuel  v.  Loveless,  54  S.  C.  348,  32  S.  E. 
421,  and  it  was  declared  that,  whenever  the 
circuit  court  is  moved  to  dismiss  an  appeal 
at  or  after  the  second  term,  to  justify  dis- 
missal, it  must  appear  that  the  case  was  cal- 
led for  trial  at  the  second  term  or  some  sub- 
sequent term,  and  that  neither  party,  after 
such  opportunity  to  be  heard,  brought  it  to 
a  hearing  or  had  it  continued  for  cause 
shown.  In  this  cause  it  did  not  appear  that 
the  case  had  ever  been  called  for  trial  by  the 
court  until  the  term  it  was  summarily  dis- 
missed for  want  of  prosecution.  The  statute 
never  contemplated  a  summary  dismissal 
without  an  opportunity  to  be  heard.  The 
usual  and  orderly  way  for  the  court  to  give 
such  opportunity  is  to  call  the  docket  of 
cases.  With  a  view  to  enforce  the  statute, 
it  might  be  well  for'  the  court,  after  calling 
the  docket,  to  make  some  entry  therein  in- 
dicating that  the  case  had  been  called,  and 
what  disposition  was  made  of  it  so  that 
the  foundation  for  a  summary  dismissal  may 
be  propOTly  evidenced.  The  court  will  not  in- 
dulge a  presumption  that  cases  on  appeal 
from  magistrate's  courts  were  called  at  the 
second  term  and  opportunity  presented  for 
a  hearing. 

In  Bell  V.  Pruit,  51  S.  C.  344,  29  S.  B.  5, 
opportunity  for  hearing  was  given  before 
dismissal  for  want  of  prosecution,  and  the 
order  was  sustained.  In  Manuel  v.  Love- 
less, 54  S.  C.  348.  32  S.  E.  421,  a  refusal  to 


dismiss  was  sustained  because  the  case  was 
not  called  for  trial  until  the  fourth  term, 
when  it  was  continued  for  cause. 

The  Judgment  of  the  circuit  court  is  re* 
versed. 

(82  S.  G.  268) 
GRANT  V.  CITY  COUNCIL  OP  CHARLES- 
TON. 

(Supreme  Court  of  South  Carolina.     April  9, 

1909.) 
Injunction  (§  157*)--Preliminabt  Injtjnc- 
TioN— Issuance  of  Obdeb  against  Plain- 

TurjT. 

Plaintiff  having  sought  an  injunction  against 
the  collection  of  inspection  fees  imposed  by  a 
city  ordinance  requinng  the  inspection  of  fresh 
meats  sold  in  the  city,  the  right  to  require  pay- 
ment of  such  fees  being  denied  by  the  plaintiff, 
a  temporary  injunction  requiring  him  to  close 
up  his  business  pending  the  litigation,  instead 
of  restraining  the  collection  of  the  fees  upon 
the  giving  of  the  usual  injunction  bond  to  secure 
the  city  against  loss,  was  improper,  as  being 
beyond  the  scope  of  the  issues,  and  unnecessary 
for  the  preservation  of  the  city's  right  to  re- 
quire inspection  which  was  not  disputed. 

[Ed.  Note.— For  other  cases,  see  Injunction* 
Cent  Dig.  S  340;    Dec.  Dig.  |  157.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County. 

Action  by  Thomas  L.  Grant  against  the 
City  Council  of  Charleston.  From  an  order 
granting  a  temporary  injunction,  plaintiff 
appeals.    Modified. 

J.  C.  Miller  and  N.  B.  Barnwell,  for  appel- 
lant   Geo.  H.  Moffet,  for  respondent 


WOODS,  J.  On  23d  February,  1904,  the 
following  ordinance  was  passed  by  the  city 
council  of  Charleston : 

"An  ordinance  to  provide  for  the  payment  of 
the  cost  of  inspecting  fresh  meat  outside 
of  the  city  market:    Whereas  the  pres- 
ervation of  the  health  of  the  community 
demands  that  there  shall  be  daily  inspec- 
tion of  fresh  meat  sold  throughout  the 
city,  and  said  daily  inspection  Is  attended 
by  expenses  on  the  part  of  the  city,  and 
it  is  desired  that  the  city  be  compensated 
for  such  extra  labor  and  expenses, 
"Be  it  ordained  by  the  mayor  and  alder- 
men of  the  city  council  of  Charleston,  S,  C, 
in  council  assembled: 

"Section  1.  That  green  grocers  and  other 
persons  selling  fresh  meat  outside  of  the 
city  market  shall  pay  to  the  city  treasur- 
er on  or  before  the  first  day  of  March,  1904, 
the  sum  of  $57.20  as  a  compensation  for 
such  inspection  by  the  city  officials  for  the 
year  1904.  That  any  person  or  corpora- 
tion failing  to  pay  this  sum  to  the  city 
treasurer  shall  be  liable  to  a  forfeiture  of 
his  license  and  be  subject  to  a  penalty  of 
$100,  or  imprisonment  not  exceeding  thirty 
days. 

**Sec.  2.  That  all  ordinances  or  parts  of 
ordinances,  tne  provisions  of  which  are  in 
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conflict  or  inconsistent  with  this  ordinance,  | 
are  hereby  repealed."  I 

The  plaintiff,  a  green  grocer  doing  business 
outside  of  the  city  market,  was  arrested  and 
held  to  bail  for  his  appearance  before  the 
police  court  of  the  city  of  Charleston  on  the 
charge  of  failing  to  pay  the  inspection  fee 
of  $57.20.  Thereupon  he  instituted  this  ac-  , 
tion  to  enjoin  the  enforcement  of  the  ordi- 
nance, alleging  It  to  be  void  on  these  grounds : 
(a)  Because  the  entire  expense  of  inspecting  ' 
meats,  both  in  and  outside  of  the  city  mar-  j 
ket,  was  placed  on  green  grocers  outside  of 
the  city  market  alone ;  (b)  because  it  violated 
section  6,  art.  8,  of  the  Constitution  of  South 
Carolina,  as  to  taxes  and  licenses  Imposed  by 
municipalities ;  (c)  because  the  city  was  with- 
out power  under  its  charter  to  enact  such  an 
ordinance ;  (d)  because  it  limited  and  abridg- 
ed rights  already  granted,  in  violation  of  the 
city's  charter ;  (e)  because  it  violated  section 
5,  art.  1,  of  the  Constitution  of  South  Caro- 
lina, and  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  first,  In 
that  it  provided  for  the  forfeiture  of  his 
licenses  without  refunding  the  sums  paid  by 
him  to  the  city  for  the  same,  and,  secondly, 
in  that,  while  purporting  to  be  a  police  meas- 
ure for  the  preservation  of  the  health  of  the 
dty.  It  was.  In  effect  and  reality,  simply  a 
measure  for  increasing  the  revenue  of  the 
city  market,  and  for  defraying  the  current 
expenses.  On  hearing  the  complaint  and  af- 
fidavit of  the  plaintiff  Judge  Dantzler  made 
an  order  requiring  the  city  council  of  Charles- 
ton to  show  cause  why  it  should  not  be  en- 
joined from  enforcing  the  ordinance  until 
the  trial  of  the  cause,  and  restraining  che 
city  council  from  any  further  proceeding  for 
enforcement  until  the  hearing  of  the  return. 
Thereafter,  on  22d  December,  1904,  on  hear- 
ing the  return.  Judge  Dantzler  made  this  or- 
der: "That  until  the  hearing  of  this  cause 
upon  its  merits  the  defendant,  the  city  coun- 
cil of  Charleston,  S.  C,  be  restrained  and  en- 
joined from  enforcing  against  T.  L.  Grant 
the  provisions  of  an  ordinance  passed  by  de- 
fendant on  23d  February,  1904,  and  that  the 
plaintiff,  T.  L.  Grant,  be  enjoined  and  re- 
strained from  carrying  on  the  business  of  a 
green  grocer — that  is,  to  say  more  particular- 
ly, selling  meat  in  the  city  of  Charleston — 
until  he  has  complied  with  the  provisions  of 
the  said  ordinance."  The  plaintiff  appeals,  al- 
leging error  in  the  portion  of  the  order  which 
enjoins  him  from  carrying  on  his  business 
as  a  green  grocer. 

The  inference  must  be  that  the  circuit 
judge  reached  the  conclusion  that  the  reasons 
for  assailing  the  ordinance  were  of  sufficient 
importance  to  require  an  injunction  against 
its  enforcement  until  the  cause  could  be 
heard  on  its  merits ;  for,  if  he  had  not  reach- 
ed that  conclusion,  he  would  not  have  grant- 
ed any  injunction.  The  city  council  has  not 
appealed,  and  therefore  this  court  cannot  re- 


view the  conclusion  of  the  circuit  judge  that 
a  prima  facie  cause  had  been  made,  show- 
ing the  necessity  of  Interference  of  the  court 
by  injunction,  in  order  to  protect  the  plain- 
tiff from  irreparable  Injury.  The  sole  ques- 
tion, then,  is  whether  under  the  pleadings 
and  affidavit  there  was  any  ground  for  en- 
joining the  plaintiff  from  "carrying  on  the 
business  of  green  grocer — ^that  is,  to  say 
more  particularly,  selling  meat  in  the  ci^ 
of  Charleston,  until  he  has  complied  with  the 
provisions  of  the  said  ordinance."  No  doubt, 
this  provision  of  the  order  was  inserted  with 
the  view  of  protecting  the  health  of  the  peo- 
ple of  the  city  during  the  progress  of  the 
litigation.  But  in  deciding  the  point  at  is- 
sue, it  is  important  to  observe  that  the  plain- 
tiff does  not  deny  the  right  of  the  city  coun- 
cil to  have  inspected  the  meat  offered  by  him 
for  sale.  Indeed  the  power  and  duty  of  the 
city  council  to  have  such  inspection  is  too 
clear  to  be  questioned.  The  foundation  of 
the  action  is  the  denial  of  the  right,  asserted 
by  the  city  council,  to  require  the  plaintiff 
to  pay  the  sum  of  $57.20  as  a  fee  for  such 
inspection;  and  the  relief  sought  is  an  in- 
junction, not  against  the  inspection,  but 
against  the  collection  of  the  inspection  charge. 
The  temporary  injunction,  therefore,  could 
not  prevent  the  Inspection  of  the  meat  of- 
fered for  sale,  and  therefore  could  not  im- 
peril the  health  of  any  of  the  citizens,  or  in- 
terfere in  any  manner  with  the  dty  govern- 
ment, except  to  the  extent  of  withholding 
from  the  city  treasury  the  fee  of  $57.20  per 
j  annum  pending  the  litigation.  The  require- 
ment that  the  plaintiff  should  close  up  his 
I  business  during  the  litigation  was,  therefore, 
;  not  only  beyond  the  scope  of  the  pleadings, 
but  entirely  unnecessary  to  the  protection  of 
the  health  of  the  city  or  the  preservation  of 
the  rights  claimed  by  the  city  council.  Evi- 
dently the  ultimate  loss  of  the  inspection 
fees  was  the  only  risk  to  which  the  city  coim- 
dl  or  the  municipal  public  could  be  subject- 
I  ed  from  the  order  of  injunction  in  favor  of 
I  the  plaintiff ;  and  the  city  council  would  have 
j  been  made  secure  against  this  risk  by  the 
;  Insertion  In  the  order  of  the  usual  statutory 
requirement  for  an  injunction  undertaking  to 
be  given  by  the  plaintiff. 

The  judgment  of  this  court  is  that  the 
order  of  injunction  appealed  from  be  modi- 
fled  by  striking  out  so  much  thereof  as  en- 
joins the  plaintiff,  and  by  providing  that, 
until  the  hearing  of  the  cause  on  Its  merits, 
the  dty  council  of  Charleston,  S.  C,  be  en- 
joined from  enforcing  against  T.  L.  Grant 
the  collection  of  the  inspection  fees  provided 
for  by  the  ordinance  of  23d  February,  1904, 
upon  the  plaintiff,  T.  L.  Grant,  entering  into 
an  undertaking,  with  one  or  more  sureties,  to 
be  approved  by  the  clerk  of  the  court  of  com- 
mon pleas  for  Charleston  county,  to  the  ef- 
fect that  he  will  pay  to  the  city  council  of 
Charleston  such  damages,  not  exceeding  $500, 
as  the  city  council  of  Charleston  may  sustain 
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by  reason  of  the  injunction,  if  the  court  shall 
finally  decide  that  the  aald  T.  L.  Grant  is  not 
entitled  thereto. 


(82  8.  0.  «D 

ENGLISH  T.  McDOWALI* 

(Sapreme  Oourt  of  South  Carolina.     April  9, 

1900.) 

Landlobd  and  Tenant  (|  298*)— Sxjmicabt 
Pboceedings  to  Rccovsb  Posskssion  — 
Right  to  Maintain. 

A  landlord  cannot,  while  retaining  a  check 
sent  him  by  the  tenant  for  the  rent  due,  in- 
stitute summary  proceedings,  under  GIt.  €k>de 
1902,  I  2423,  to  dispossess  the  tenant. 

[Dd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  1276-1278;  Dec.  Dig. 
S  29a*] 

Appeal  from  Common  Pleaa  Circuit  Court 
of  Kershaw  County;   Ernest  GaiTt  Judge. 

Proceedings  in  a  magistrate's  court,  under 
Civ.  Code  1902,  |  2423^  by  a  N.  English  as 
landlord  to  eject  J.  D.  McDowall  as  his  ten- 
ant A  warrant  of  ejectment  was  Issued  by 
the  magistrate,  but  the  circuit  court  on  ap- 
peal reversed  his  Judgment,  and  plaintiff  ap- 
peals.   Affirmed. 

B.  B.  Clarke,  for  appellant  Klrkland  & 
Smith,  for  respondent 

WOODS,  J.  This  proceeding  was  institut- 
ed under  section  2423  of  the  GiTil  Code  of 
1902,  by  C.  N.  English,  as  landlord,  to  eject 
J.  D.  McDowall,  as  his  tenant,  from  a  house 
and  lot  in  Camden,  on  the  allegation  that 
rent  to  the  amount  of  $25  was  due  and  un- 
paid. The  magistrate,  after  hearing  evidence 
on  both  sides,  issued  the  warrant  of  eject- 
ment, but  the  circuit  court  on  appeal  reversed 
the  Judgment  of  the  magistrate,  saying  in  the 
decree:  "Upon  full  consideration  of  the  case 
I  find  that,  at  the  time  the  proceedings  were 
instituted,  the  defendant  had  sent  to  the  plain- 
tiff a  check  for  the  rent  alleged  to  be  due. 
The  plaintiff  received  this  check,  and  h^d  the 
same  until  it -was  put  in  evidence  by  the  plain- 
tiff in  the  proceedings  of  ejectment  Under 
these  circumstances  I  hold,  as  a  matter  of 
law,  that  the  plaintiff  could  not  retain  this 
check  and  maintain  the  proceedings  which  he 
sought  under  the  provisions  of  the  section  of 
the  statute  invoked.  He  would  be  estopped, 
and  the  magistrate  was  in  error  in  not  so  hold- 
ing." The  evidence  of  English,  the  landlord, 
was  to  the  effect  that  McDowall  contracted  to 
pay  as  rent  $125  per  annum,  in  equal  month- 
ly installments  in  advance,  and  that  he  should 
have  the  option  to  purchase  the  property  by 
May  1st,  that  McDowall  told  him  Just  be- 
fore May  1st  he  was  trying  to  get  the  money 
from  a  building  and  loan  association  to  pay 
the  purchase  money  of  the  property,  and  that 
he  himself  was  silent  as  to  awaiting  the  re- 
sult of  McDowall's  application,  but  that  he 
did  not  demand  possession.  On  May  28th 
McDowall  sent  English  a  check  for  $19.85, 


stating  the  same  to  be  in  full  of  the  rent  dus 
for  April  and  May,  after  deducting  $1  for 
repairs  on  fence.  English  received  the  check, 
and,  without  returning  It,  on  May  29th 
instituted  this  proceeding  to  eject  McDowall. 
It  was  not  until  the  trial  that  the  check  was 
tendered  back,  and  then  it  was  received  and 
used  by  the  respondent  as  evidence.  The 
landlord  testified  on  cross-examination,  if 
he  had  not  had  an  opportunity  to  sell  the 
property,  he  would  have  presented  the  check 
for  payment  The  landlord  was  not  obliged 
to  accept  the  check  as  payment,  but  his  re- 
tention of  it  was  evidence  that  he  accepted  It 
as  payment  of  the  rent  for  April  and  May,  on 
condition  that  It  would  be  paid  on  presenta- 
tion to  the  bank  on  which  It  was  drawn,  and 
that  he  assumed  the  obligation  to  present  it 
within  a  reasonable  time.  The  retention  of 
the  check  was  also  evidence  of  an  obligation 
assumed  by  the  landlord  to  accept  payment 
of  the  past-due  rent,  and  not  to  insist  on  the 
right  of  ejectment  for  nonpayment  for  the 
months  of  April  and  May,  If  the  check  should 
be  paid  when  presented  at  the  bank.  There- 
fore he  could  not  legally  institute  ejectment 
proceedings  while  he  retained  the  check. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  afirmed. 


(82  S.  C.  811) 
SEVIER  V.  SOUTHERN  BY.  CO. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

L  Plsaoinq  (I  248*)— AiiENnifBiiT8--OHAira- 
IKO  Cause  of  Action.  ,  .     , 

Where  the  complaint  alleged  that  defendant 
negligently  failed  to  stop  a  train  at  a  station 
long  enough  for  plaintiff,  a  passenger,  to  alight 
safely,  and  "negligently,  ♦  ♦  ♦  while  plain- 
tiff was  endeavoring  to  get  off  the  car,  moved 
the  same  rapidly  forward,  causing  plaintiff  to 
fall,"  etc.,  and  plaintiff's  testimony  was  that 
the  train  did  not  stop  a  sufficient  time  to  per- 
mit her  to  ali;?ht,  and  that  while  she  was  at* 
tempting  to  do  so  while  the  train  was  slowly 
moving  she  fell  and  was  injured,  an  amendment 
substituting  for  the  quoted  words  the  words, 
''Defendant  negligently  started  the  car  from 
the  station  before  plaintiff  had  time  to  alight 
therefrom,  and  after  defendant  started  the  same 
and  while  it  was  moving  slowly,  plaintiff  at- 
tempted to  alight,  and  fell  to  the  eround,  de- 
fendant thus  causing  plaintiff  to  fall,"  etc.,  did 
not  substantially  change  plaintiff's  claim,  and 
was  proper  under  Code  Civ.  Proc  1902,  i  194. 
rE>d.  Note.— For  other  cases,  see  Pleading,  Dec 
Dig.  t  248.*] 

2.  Cabsiebs  (I  347*)— Ii7JtmiE8  to  Passengeb 
Alighting  fbom  moving  Tbain— Contrib- 
UTOBT  Negligences— Question  fob  Juby. 

It  is  not  contributorv  negligence  in  law  for 
a  passenger  to  alight  from  a  slowly  moving 
tram. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent.  Dig.  |  1391 ;    Dec.  Dig.  ft  347.*] 

3.  Cabriebs  (§  347*)— Injuries  to  Passengeb 

AUQHTING  FROM  MOVING  TBAIN— CONTBIB- 

UTORT  Negligence— Questions  fob  Juby. 
Whether  plaintiff,  a  passenger,  was  guilty 
of  contributory  negligence  in  alighting  from  a 
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moring  train  h^ld,  under  the  eyidenoe,  for  the 
jury. 

[Ed.  Note.— For  other  casee,  eee  Oarrien> 
Dec  Dig.  I  847.*] 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Greenville  County;  Geo.  E.  Prince,  Judge. 

Action  by  Elizabeth  M.  Sevier  against  the 
Southern  Ballway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Cothran,  Dean  &  Cothran,  for  appellant 
B.  M.  Shuman,  for  respondent 

JONES,  J.  Plaintiff  recovered  judgment 
against  defendant  for  $500  for  personal  in- 
juries alleged  to  have  been  sustained  by  her 
while  a  passenger  on  defendant's  train  from 
Spartanburg  to  Campobella  on  August  1, 
1906.  The  plaintiff  went  to  trial  upon  a 
complaint,  In  part  alleging  that  defendant's 
servants,  upon  arrival  of  the  train  at  said 
station,  negligently,  willfully,  and  recklessly 
failed  to  stop  the  train  long  enough  for 
plaintiff  to  alight  in  safety,  and  "negligent- 
ly, willfully,  and  recklessly,  while  plaintiff 
was  endeavoring  to  get  off  of  said  car  at 
said  station,  moved  and  caused  the  same  to 
move  rapidly  forward  and  onward,  thus 
causing  plaintiff  to  fall  and  be  thrown  vio- 
lently from  said  car  to  the  ground."  At  the 
close  of  all  the  testimony,  defendant  moved 
to  direct  a  verdict  (1)  because  there  was  no 
evidence  of  willfulness  to  support  punitive 
damages  (as  the  court  directed  the  jury  not 
to  find  punitive  damages  this  ground  goes 
out  of  the  case) ;  (2)  because  there  was  no 
evidence  to  sustain  the  cause  of  action  al- 
leged in  the  complaint;  (3)  because  the  tes- 
timony shows  conclusively  that  plaintiff  was 
guilty  of  contributory  negligence  In  alight- 
ing from  the  moving  train.  Plaintiff  moved 
to  amend  the  complaint  to  conform  to  the 
facts  proved,  and  the  court  granted  an. 
amendment  striking  out  the  words  which 
we  have  quoted  above,  and  inserting  in  lieu 
the  words:  'TDefendant  negligently  started 
said  car  from  said  station  before  plaintiff 
had  time  to  alight  therefrom,  and  after  de- 
fendant started  the  same,  and  while  it  was 
moving  slowly,  plaintiff  attempted  to  alight 
therefrom,  and  fell  violently  to  the  ground 
from  said  car,  defendant  thus  causing  plain- 
tiff to  fall  and  be  thrown  violently  from  said 
car  to  the  ground."  The  testimony  for  plain- 
tiff tended  to  show  that  the  train  did  not 
stop  a  sufficient  time  to  permit  plaintiff  to 
alight,  and  that,  when  attempting  to  do  so 
while  the  train  was  slowly  moving  forward, 
she  fell  to  the  ground,  and  was  Injured.  We 
do  not  think  that  the  amendment  allowed 
substantially  changed  the  claim  of  plaintiff, 
and  therefore  it  was  expressly  permitted  by 
section  194,  Code  Civ.  Proc.  1902;  Booth  v. 
Langley  Co.,  51  S.  C.  412,  29  9.  B.  204; 
Roundtree  v.  Bailway,  72  S.  C.  476,  52  S.  B. 
231.  Section  190  of  the  Code  provides  no 
variance  between  the  allegation  in  a  plead- 


ing and  the  proof  shall  be  deemed  material, 
unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice,  and  It  appears  that 
counsel  for  defendant  upon  the  motion  to 
direct  a  verdict  stated  that  he  had  not  been 
misled  by  the  variance.  The  first  and  third 
exceptions  therefore  cannot  be  sustained. 

Defendant's  second,  and  remaining,  excep- 
tion, contends  that  the  evidence  warrants 
no  other  inference  than  that  plaintiff  negll- 
lently  contributed  to  her  Injury  by  alighting 
from  a  moving  train  under  circumstances 
making  It  obviously  dangerous  to  do  so.  Ac- 
cording to  the  testimony  for  plaintiff,  the 
train  was  moving  slowly,  not  over  two  miles 
per  hour,  and  a  witness  for  the  defendant 
testified  that  the  train  had  not  moved  more 
than  the  length  of  a  car  when  plaintiff 
alighted.  The  authorities  in  this  state  hold 
it  is  not  contributory  negligence  in  law  for 
a  passenger  to  alight  from  a  slowly  moving 
train.  Cooper  v.  Ballway  Co.,  56  S.  C.  94, 
34  S.  B.  16;  Creech  v.  BaUway,  66  S.  C.  533, 
45  S.  B.  86.  The  rule  is  thus  stated  in  Gyles 
V.  Ballway,  79  S.  C.  177,  60  a  B.  433:  "The 
rule  of  law  declared  in  this  state  is  that  it 
is  not  negligence  per  se  to  board  or  alight 
from  a  moving  train,  unless  the  train  is  mov- 
ing so  fast  as  to  make  the  danger  of  alight- 
ing or  boarding  obvious  to  a  person  of  ordi- 
nary prudence,  and  that  ordinarily  it  should 
be  left  to  the  jury  to  determine  whether  the 
passenger's  act  is  negligent  under  the  cir- 
cumstances." If,  however,  It  be  admitted  or 
conclusively  shown  that  the  speed  of  the 
train  is  high  and  dangerous,  it  Is  contribu- 
tory negligence  in  law  to  alight  therefrom ; 
the  danger  being  obvious  to  a  person  of  or- 
dinary prudence.  Smith  v.  Southern  Bail- 
way,  80  S.  C.  1,  61  S.  B.  205.  Under  these 
authorities,  the  matter  of  contributory  neg- 
ligence was  properly  submitted  to  the  jury. 

The  judgment  of  the  circuit  court  Is  af* 
firmed. 

(82  S.  C.  307) 
COUSAB  MBBCANTILB  CO.  v.  SOUTHEBN 

BY.  CO. 

(Supreme  Court  of  South  Carolina.     April  9, 

1909.) 

1.  Cabbiebs  (8  20*)— Cabbiage  of  Goods- 
Loss  OP  Goods— Penalties— CoNSTBucTioN 
OF  Statute. 

The  act  of  1903  (24  St  at  Laree,  p.  81) 
provides  that  a  claim  for  loss  of  or  damage  to 
property  while  in  possession  of  a  carrier  shall 
be  adjusted  and  paid  within  90  days,  in  case 
of  shipments  from  without  the  state,  after  the 
filing  of  the  claim,  and  that  the  carrier  shall  be 
liable  for  the  amount  of  such  loss  or  damage 
with  interest  from  the  date  of  filing  of  claim  un- 
til payment  thereof,  and  for  failure  to  adjust 
and  pay  the  claim  within  the  prescribed  time 
shall  be  subject  to  a  penalty  to  be  recovered  by 
the  consignee,  provided  that,  unless  the  con- 
signee recover  the  full  amount  claimed,  no  pen* 
alty  shall  be  recovered,  but  only  the  actual 
amount  of  loss  or  damage,  with  interest.  Held, 
that,  to  recover  under  the  statute,  a  consignee 
must  show  loss  of  or  damage  to  the  spedfic 
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eoods  as  distinguished  from  damage  to  him  for 
delay  in  transportation,  and,  if  the  goods  were 
delivered  after  the  claim  was  filed  and  before  ex- 
piration of  the  time  for  adjustment,  they  could 
not  be  treated  as  lost. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dea  Dig.   |  20.*] 

2.  Cabsiebs   (§  20*Jh-Oabriaob   of  Goods- 
Loss    OP    GrOODS— PENALTIES. 

Under  the  act  of  1903  (24  St.  at  Large,  p. 
81),  allowing  recovery  for  loss  or  damage,  if 
the  claim  be  filed  for  loss  of  goods  and  the  proof 
show  only  damage  thereto  or  vice  versa,  the 
court  may  allow  recovery  for  whatever  loss  or 
damage  be  established,  but,  to  recover  the  pen- 
alty, recovery  must  be  had  for  the  amount  of 
the  claim  as  filed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  20.*] 

8.  Carbiebs  (§  20*)— Cabbiage  or  Goods— De- 

i*Ar  IN  Deliveet— Penalties. 

The  act  of  1904  (24  St.  at  Large,  p.  671), 
to  prevent  delays  in  transportation  of  freight 
by  railroads,  provides  a  remedy,  with  a  penalty, 
for  dela^  in  transportation,  the  act  having  no 
application  to  loss  of  or  damage  to  the  goods. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  t  20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County;  John  S.  Wilson,  Judge. 

Action  by  the  Cousar  Mercantile  Company 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals   Reversed. 

Abney  &  Miller  and  J.  B.  McDonald,  for 
appellant.   A.  L.  Gaston,  for  respondent 

JONES,  J.  The  plaintiff  recovered  Judg- 
ment against  defendant  for  $80.84,  for  the 
value  of  a  shipment  of  freight  alleged  to 
have  been  lost  and  $50  penalty  for  failure  to 
adjust  the  claim  filed  for  said  loss  within 
90  days.  It  appeared  that  the  freight  was 
delivered  to  the  defendant  at  South  Boston, 
Va.,  on  December  12,  1906,  for  delivery  to 
the  plaintiff,  consignee,  at  Chester,  S.  C.  The 
goods  not  having  arrived  by  January  2,  1907, 
plaintiff  on  that  day  filed  Its  claim  as  for 
lost  goods  valued  at  $80.84.  There  was  some 
evidence  that  such  a  delay  was  unusual  and 
unreasonable.  The  plaintiff's  testimony  was 
to  the  effect  that  notice  of  the  arrival  of  the 
goods  at  Chester,  S.  C,  was  given  plaintiff  on 
February  19,  1907,  and  that  plaintiff  declin- 
ed to  receive  the  goods  at  full  value;  the 
goods  being  heavy  winter  dry  goods.  There 
was  no  evidence  that  the  goods  had  been 
damaged  In  any  way.  The  packages  were 
not  broken.  The  goods  were  not  examined. 
John  6.  Cousar,  secretary  and  treasurer  of 
the  plaintiff  corporation,  testified  that  plain- 
tiff was  liable  for  the  price  of  the  goods,  and 
was  "aggrieved"  by  the  nondelivery  of  the 
goods  $80.84,  their  value.  A  motion  for  non- 
suit was  made  on  the  grounds  (1)  that  no 
case  under  the  statute  had  been  made  out; 
(2)  that  It  appears  from  the  undisputed  testi- 
mony that  the  claim  was  filed  for  the  loss  of 
the  goods,  and  that  the  goods  were  not  lost. 


and  that  recovery  for  the  penalty  can  be  had 
only  in  case  of  loss  of  or  damage  to  freight  ; 
(3)  that  the  testimony  shows  that  plaintiff  as 
consignee  has  not  been  Injured  or  aggrieved. 
The  motion  was  overruled,  and  defendant  ex- 
cepts. 

The  terms  of  the  penalty  statute  material 
to  the  Issue  are:  "Sec.  2.  That  every  claim 
for  loss  of  or  for  damage  to  property  while  in 
possession  of  such  common  carrier  shall  be 
adjusted  and  paid  within  forty  days,  in  case 
of  shipments  wholly  within  this  state,  and 
within  ninety  days,  in  case  of  shipments 
from  without  this  state,  after  the  filing  of 
such  claim  with  the  agent  of  such  carrier  at 
the  point  of  destination  of  such  shipment: 
Provided,  that  no  such  claim  shall  be  filed 
until  after  the  arrival  of  the  shipment,  or  of 
some  part  thereof,  at  the  point  of  destination, 
or  until  after  the  lapse  of  a  reasonable  time 
for  the  arrival  thereof.  In  every  case  such 
common  carrier  shall  be  liable  for  the  amount 
of  such  loss  or  damage,  together  with  interest 
thereon  from  the  date  of  the  filing  of  the 
claim  therefor,  until  the  payment  thereof. 
Failure  to  adjust  and  pay  such  claim  with- 
in the  periods  respectively  herein  prescribed 
shall  subject  each  common  carrier  so  falling 
to  a  penalty  of  fifty  dollars  for  each  and 
every  such  failure,  to  be  recovered  by  any 
consignee  or  consignees  aggrieved  in  any 
court  of  competent  Jurisdiction:  Provided, 
that  unless  such  consignee  or  consignees  re- 
cover in  such  action  the  full  amount  claimed, 
no  penalty  shall  be  recovered,  but  only  the 
actual  amount  of  the  loss  or  damage  with  in- 
terest as  aforesaid.  •  •  •  *'  In  order  to 
recover  under  this  statute,  plaintiff  must 
show  loss  of,  or  damage  to,  the  specific 
freight  as  distinguished  from  damage  to 
plaintiff  in  consequence  of  delay  in  its  trans- 
portation. For  delay  in  transportation,  the 
act  of  1904  (24  St.  at  Large,  p.  671)  provides 
a  remedy  with  penalty,  and  it  has  been  de- 
clared that  such  statute  has  no  reference  to 
loss  of  or  damage  to  freight.  Macon  v. 
Southern  Ry.  Co.,  81  S.  C.  168,  62  S.  B.  & 
On  the  other  hand,  it  has  been  declared  that 
the  act  of  1903  (24  St  at  Large,  p.  81),  the 
statute  in  question,  provides  for  the  adjust- 
ment of  claims  for  loss  of  or  damage  to 
freight,  and  does  not  cover  claim  for  delay  in 
transportation.  Moody  v.  Rallw^ay  Co.,  79  S. 
C.  300,  60  S.  El  711.  This  last  case  shows 
that,  notwithstanding  the  delay,  the  plaintiff 
was  bouild  to  receive  the  goods,  and  that  the 
carrier's  liability  was  to  compensate  for  the 
damages  growing  out  of  the  delay,  but  not 
for  loss ;  the  court  citing  Nettles  v.  Railroad 
Co.,  7  Rich.  Law,  190.  62  Am.  Dec.  409,  and 
other  cases.  The  penalty  statute  does  not  ab- 
rogate this  well-established  rule  of  law.  The 
statute  allows  recovery  for  loss  or  damage, 
and,  If  the  claim  were  filed  for  loss  of  freight 
and  the  proof  showed  only  damage  to  freight. 
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or  vice  yersa,  the  court  mlgbt  not  turn  the 
plaintiff  out,  but  might  allow  recovery  for 
whatever  loss  of  freight  or  damage  to  freight 
was  established.  But,  in  order  to  recover  the 
penalty.  It  would  be  necessary  to  recover  for 
loss  or  damage  the  amount  of  the  claim  as 
filed. 

It  appearing  that  there  was  no  loss  of 
freight,  and,  there  being  no  testimony  of  any 
damage  to  the  specific  freight,  nonsuit  should 
have  been  granted.  It  Is  true  there  was  tes- 
timony that  the  goods  were  seasonable  goods, 
heavy  winter  dry  goods,  and  that  while  ship- 
ped December  12,  1906,  were  not  tendered 
until  February  19, 1907,  when  the  winter  sea- 
son had  far  advanced,  but  the  goods  were  In- 
tact, and  not  shown  to  have  been  damaged  In 
the  least  It  Is  true,  also,  that  Mr.  John  G. 
Cousar  testified  that  plaintiff  was  '*aggrlev- 
ed'*  to  the  amount  of  $80.84,  the  value  of  the 
goods,  because  of  the  nondelivery,  but  this 
merely  meant  that  such  was  his  estimate  of 
the  damages  resulting  from  delay  In  lAilp- 
ment  under  the  mistaken  theory  that  plaintiff 
could  treat  the  goods  as  lost  It  was  Impos- 
sible for  the  Jury  on  the  testimony  to  con- 
clude that  the  goods  had  been  damaged  to 
the  full  extent  of  their  value. 

After  the  refusal  of  the  nonsuit,  defendant 
offered  testimony  tending  to  show  that  the 
goods  arrived  at  Chester,  S.  C,  on  Januaiy 
5,  1907.  a  few  days  after  the  filing  of  the 
claim  for  their  loss,  and  were  Immediately 
tendered  to  plaintiff,  with  a  suggestion  that 
daim  be  filed  for  delay  In  shipment  and  that 
plaintiff  declined  to  receive  the  goods.  There 
was  some  testimony  that  the  delay  was  due 
to  a  congestion  of  freight  at  all  transfer 
points  In  the  rush  of  business  preceding  the 
Christmas  holidays.  Defendant's  counsel 
made  requests  for  Instruction  to  the  jury  In 
accordance  with  the  view  announced  by  this 
court  above  In  discussing  the  motion  for 
nonsuit,  viz.,  in  substance,  that  no  recovery 
could  be  had  under  the  statute  upon  proof  of 
a  delay  In  transportation,  but  tliat  It  must 
appear  that  there  was  loss  of  or  damage  to 
the  freight.  The  court  however.  Instructed 
the  jury  that  If  the  claim  for  loss  was  filed 
after  the  lapse  of  a  reasonable  time  for  the 
arrival  of  the  goods,  it  was  filed  In  accord- 
ance with  the  statute,  and  that  a  tender  of 
the  goods  thereafter  would  not  prevent  plain- 
tiff from  treating  the  goods  as  lost  This 
we  think  was  error  which  would  Justify  re- 
versal, even  If  we  were  wrong  In  the  view 
that  there  was  no  proof  of  loss  of  or  dam- 
age to  the  freight  We  adhere  to  the  rule 
declared  In  Moody  v.  Railway,  supra,  and 
It  follows  there  can  be  no  recovery  for  loss 
of  freight  upon  evidence  that  the  freight  had 
been  tendered  and  refused,  certainly  If  ten- 
dered before  the  expiration  of  the  time  al- 
lowed by  statute  for  adjustment  Whether 
a  different  rule  should  prevail  If  tender  Is 
made  after  the  expiration  of  the  time  allowed 


by  statute  for  adjustment  is  not  Involved, 
and  need  not  be  discussed. 

The  Judgment  of  the  circuit  court  la  re- 
versed. 

(82  S.  C.  492) 
MONTAGUE  v.  PRIESTER  et  al. 
(Supreme  Court  of  South  Carolina.     April  24, 
1909.) 

1.  MOBTOAOES  (I  415*)  —  FOBECLOSUBB  —  DB- 

FENSES— Satisfaction. 

A  mortgagor  having  elected  to  repudiate 
his  deed  and  to  rescind  the  contract,  under 
which,  in  part  consideration  of  the  deed,  the 
mortgage  was  to  be  canceled,  and  on  that  elec- 
tion having  had  the  contract  annulled  and  re- 
tained the  land,  he  cannot  thereupon,  as  against 
an  action  to  foreclose  the  mortgage,  claim  that 
mortgage  was  satisfied  by  the  deed,  or  that  It 
was  canceled  by  being  merged  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  1210;   Dec  Dig.  I  415.*] 

2.  MoBTOAOES  (I  819*)— Payment— EviDENOB 
—Receipt. 

Indorsing  a  mortgage  paid  and  surrendering 
it  is  nothing  more  than  a  receipt  in  full  of  the 
mortgage  debt,  which  as  between  the  parties  is 
not  conclusive  of  payment 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  863;   Dec  Dig.  S  819.*] 

8.  MoBTGAOES  (I  424*)— FoBECLOSUBB— Limi- 
tations. 

Twenty  years  from  date  of  mortgage  is  the 
limitation  for  an  action  for  foreclosure,  with- 
out regard  to  the  time  elapsing  from  the  giving 
by  mistake  of  a  receipt  in  full  of  the  mortgage 
debt,  or  the  time  when  the  mistake  was  dis- 
covered. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1264;    Dec  Dig.  i  424.*] 

4.  Witnesses  (S  162*)— Competenct— Tbans- 

ACTIONS  WITH  DeCBDENT'S  AOENT. 

One.  though  prosecuting  a  claim  against  a 
decedent's  estate,  is  not  incompetent  under 
Code  Civ.  Proc  1902,  |  400,  to  testify  to  the 
transaction,  which  was  not  with  decedent,  but 
with  his  agent 

[Ed.  Note.- For  other  cases,  see  Witnesses, 
Cent  Dig.  |  701 ;    Dec  Dig.  I  162.*] 

5.  Limitation  of  Aotions  (|  108*)— Compu- 
tation OF  Pebiod—Tbust— Repudiation. 

Even  if  W.  be  a  trustee  of  an  express  trust 
as  to  money  paid  by  P.  to  him  on  his  agree- 
ment to  pay  ft  to  a  creditor  of  P.,  yet  on  P. 
having  notice  from  a  statement  of  account  by 
W.  that  W.  had  repudiated  the  trust  by  apply- 
ing the  money  to  P.*8  debt  to  him,  the  statute 
of  limitations  commenced  to  run. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  606;  Dec  Dig.  i  103.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  H.  W.  Montague,  administrator 
of  W.  P.  Wilcox,  deceased,  against  Daniel 
R.  Prlester ;  the  Bank  of  Barnwell  Interven- 
ing. From  the  judgment  plaintiff  and  de- 
fendant Prlester  appeal.    Modified. 

Q.  L.  Tobin  and  Bates  &  Simms,  for  ap« 
pellants.    Robert  Aldrlch,  for  respondent 

WOODS,  J.  In  this  case  the  plaintiff,  H. 
W.   Montague,   administrator  of  the  estate 


•Vor  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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of  W.  P.  Wilcox,  and  the  defendant,  Daniel 
R.  Priester,  both  appeal  from  a  decree  of 
Judge  Memmlnger  for  the  foreclosore  of  a 
mortgage  executed  hy  Priester  to  Wilcox. 
The  position  relied  on  by  counsel  for  Priest- 
er, the  mortgagor,  is  that  the  mortgage  was 
satisfied  by  a  deed  of  conveyance  of  the 
mortgaged  premises,  made  by  Priester  to 
Wilcox,  the  mortgagee,  on  the  18th  Janu- 
ary, 1905 ;  and  it  is  contended  that  the  deed 
was  adjudged  to  have  that  effect  in  the  case 
of  Wilcox  V.  Priester,  68  S.  C.  106,  46  S. 
B.  553.  The  record  in  that  case  shows  the 
position  to  be  entirely  unt^iable.  There  the 
action  was  brought  by  the  heirs  of  Wilcox 
against  Priester  to  recover  possession  of  the 
land,  in  reliance  on  the  deed  from  Priester 
to  Wilcox  now  set  up.  Priester's  defense  to 
their  claim  was  that  he  had  executed  the 
deed  in  consideration  of  a  promise  by  Wilcox 
to  satisfy  his  mortgage  and  to  pay  the  re- 
mainder of  the  purchase  price  in  cash,  that 
Wilcox  had  breached  his  contract,  and  that 
thereupon  he  had  "repudiated  the  transac- 
tion." On  the  issue  made  by  this  defense, 
the  Jury  found  a  verdict  in  Priester*s  favor 
for  the  land  in  dispute,  and  the  Judgment  on 
the  verdict  was  affirmed  by  this  court  The 
mortgagor  having  elected  to  repudiate  his 
deed  and  to  rescind  the  entire  contract  under 
which  the  mortgage  was  to  be  canceled,  and 
on  that  election  having  succeeded  in  annul- 
ling the  contract  and  in  retaining  the  land, 
it  is  quite  clear  he  cannot  now  set  up  the 
repudiated  and  rescinded  contract  to  defeat 
the  mortgage.  He  cannot  have  the  benefit 
of  a  rescission  of  the  contract  and  also  of  its 
enforcement.  For  the  same  reason,  the  mort- 
gagor cannot  allege  the  mortgage  was  can- 
celed by  being  merged  in  the  deed.  When 
the  deed  fell  by  reason  of  the  mortgagor's  re- 
pudiation of  it,  all  its  incidents  feU  with  it 
The  respondent.  Bank  of  Barnwell,  Inter- 
vened in  this  action  for  foreclosure,  and  as 
assignee  set  up  a  senior  mortgage  on  the 
land,  executed  by  Priester  to  Charles  Pech- 
man,  alleging  a  balance  of  $100  and  interest 
to  be  due  thereon.  The  defendant  Priester 
by  formal  plea  alleged  against  the  bank's 
mortgage  that  Wilcox,  the  holder  of  the 
Junior  mortgage,  liad  agreed  with  him  to 
pay  the  $100  due,  that  he  had  paid  Wilcox 
that  amount  to  be  applied  to  the  bank's  mort- 
gage, "and  that  the  said  Wilcox  did  pay  the 
said  Bank  of  Barnwell,  or  should  have  done 
BOw"  The  plaintiff,  as  administrator  of  the 
estate  of  Wilcox,  replied  to  the  matters  al- 
leged by  the  Bank  of  Barnwell  and  the  de- 
fendant Priester  by  a  general  denial  and 
by  the  allegation  that  "the  said  claim  as 
against  the  estate  of  Wilcox  did  not  accrue 
within  six  years  prior  to  the  commencement 
of  the  action."  The  president  of  the  bank 
testified  that,  after  several  payments  had 
been  made  on  the  mortgage,  the  officers  of  the 
hank  made  the  mistake  of  supposing  the 
mort£^ge  fully  paid,  and  so  on  November 


3,  1891,  surrendered  it  to  Priester,  marked 
"Paid";  but  that  very  soon  afterwards  they 
discovered  that  there  was  a  balance  of  $100 
due,  and  notified  Priester  of  the  mistake. 
He  testified  further  that  the  claim  of  the 
bank  was  for  $100  principal  and  interest 
thereon  at  8  per  cent,  together  with  attor- 
ney's commissions  of  10  per  cent  on  the 
whole  sum  due.  The  bank  amended  Its 
pleadings  to  conform  to  this  proof.  The  de- 
fendant Priester  then  set  up  additional  de- 
fenses, as  follows:  "First,  it  being  alleged 
by  the  said  defendant  that  the  alleged  mis- 
take was  made  by  it  and  without  fault  of 
the  defendant  Priester,  no  Interest  or  at- 
torney's commission  can  be  charged  on  said 
mistake  to  this  defendant;  second,  that  the 
said  alleged  mistake  having  occurred  more 
than  six  years  before  the  filing  of  this  ac- 
tion by  the  defendant  the  Bank  of  Barnwell, 
and  more  than  10  years  from  the  said  action 
taken  by  the  Bank  of  Barnwell,  and  said 
mistake  having  been  known  to  said  Bank  of 
Barnwell  more  than  6  years  and  more  than 
10  years  from  its  alleged  making,  the  remedy- 
ing of  said  mistake  at  this  time  is  barred  by 
the  statute  of  limitations."  The  inortgage  to 
Pechman  was  then  introduced,  and,  though  it 
is  not  printed  in  the  record,  it  seems  to  be 
conceded  that  it  provided  for  8  per  cent- 
interest  and  10  per  cent  attorney's  fees.  The 
indorsement  on  the  mortgage  and  its  sur- 
render to  the  mortgagor  was  nothing  more 
than  a  receipt  in  full  of  the  mortgage  debt 
A  third  party  who  had  been  misled  by 
such  a  receipt  might  i)ossibly  set  it  up  as 
conclusive.  But  between  the  original  par- 
ties a  receipt  is  not  conclusive  evidence  of 
payment  Daniels  v.  Moses,  12  S.  O.  130; 
Park  V.  So.  Ry.  Co.,  78  S.  O.  302,  58  S.  B. 
931.  The  fact  that  the  receipt  was  placed 
on  the  mortgage  makes  no  difference.  2 
Jones  on  Mortgages,  {  918.  The  Bank  of 
Barnwell  therefore  is  enforcing  its  original 
mortgage  which  had  not  been  paid,  and  as 
20  years  from  its  date  had  not  elapsed,  it 
was  not  barred  by  the  statute  of  limitations, 
and  was  enforceable  as  a  lien  on  the  land, 
for  the  amount  of  principal  and  interest 
and  attorney's  fees  according  to  its  terms. 

The  remaining  question  is  whether  the 
circuit  court  erred  in  granting  to  Priester 
the  relief  of  requiring  Montague,  as  admin- 
istrator of  the  estate  of  Wilcox,  to  satisfy 
the  balance  due  on  the  bank's  mortgage. 
The  testimony  of  Priester  was  that  H.  W. 
Montague  was  Wilcox's  "head  man"  in  the 
conduct  of  his  business,  that  in  the  course 
of  business  Montague  paid  out  and  received 
money  for  Wilcox,  and  that  he  paid  to  Mon- 
tague for  Wilcox  the  sum  of  $100  which 
Montague  for  Wilcox  received  with  the  prom- 
ise to  pay  it  in  satisfaction  of  the  balance 
due  on  the  bank  mortgage.  This  testimony 
was  all  objected  to  by  the  attorney  for  the 
plaintiff  on  the  ground  that  it  was  incompe- 
tent under  section  400  of  the  Code  of  CivU 
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Procedure  of  1902.  The  objection  seema 
quite  groundless,  for  while  Wilcox  Is  dead, 
and  Priester  Is  prosecuting  this  claim  against 
his  estate,  the  transaction  and  communica- 
tion to  which  Priester  testified  was  with 
Montague,  not  WUcoz. 

But  assuming  Priester's  testimony  to  be 
true,  his  claim  that  Wilcox's  estate  should 
be  required  to  discharge  the  bank  mortgage 
is  barred  by  the  statute  of  limitations.  He 
introduced  the  following,  furnished  him  by 
Wilcox  as  an  account  of  their  transactions, 
and  testified  that  the  $100  which  was  to  be 
paid  on  the  bank  mortgage  Is  that  mentioned 
in  the  first  credit  to  him : 

Allendale,  S.  C,  Jan.  18-86. 
Mr.  D.  R.  Priester,  In  Account  with  W.  P.  Wilcox. 

To  iMilance  of  account  1893  and  Interest $480  25 

••        ••        "    N.  *  M.  of  Jan.  20-« US  5J 

••        ••        -    N.  A  M.  of  Jan,  28-« SI  06 

*"        ^        **   N,  *  M.  of  July  10-41. »  81 


Or. 


1874  88 


Bt  amount  tn  M^e  of  John  Bradler  traot....  $100  00 
By  one  (18-lione)  boiler,  one  (IS-horse)  en* 
gine,  one  gin  sprinkler,  one  60-saw  gin,  1 
steam  cotton  press 774  88 

8874  68 

There  Is  no  evidence  that  Priester  ever 
made  any  objection  to  the  credit  of  $100  on 
his  general  account  with  Wilcox,  or  demand- 
ed that  it  should  be  taken  from  the  general 
account  and  paid  to  the  bank.  Thus  the 
account  Introduced  by  Priester  shows  he 
has  received  the  benefit  of  the  $100,  as  a 
credit  on  his  account  with  WUcox.  If  it  is 
now  taken  from  that  account*  It  is  manifest 
there  would  be  a  balance  due  by  Priester 
to  Wilcox  of  $100,  long  since  barred  by  the 
statute  of  limitations.  Even  regarding  Wil- 
cox the  trustee  of  an  express  trust  as  to  the 
$100  paid  to  Montague,  Priester  had  notice 
from  the  above  account,  when  he  received  it 
in  1895,  that  Wilcox  had  repudiated  the  trust 
by  applying  the  $100  to  his  own  debt  The 
statute  began  to  run  from  that  time,  and 
Priester's  demand  that  Wilcox  or  his  admin* 
istrator  should  apply  the  money  to  the  bank's 
mortgage  is  barred  by  the  statute  of  limita- 
tions. Boyd  V.  Munro,  82  S.  G.  258,  10  S. 
B.  968. 

The  result  is  that  the  plaintiff,  as  the  ad- 
ministrator of  the  estate  of  Wilcox,  is  not 
legally  liable  to  Priester  for  the  payment  of 
the  mortgage  of  the  Bank  of  Barnwell,  and 
that  the  proceeds  of  the  sale  of  the  mort- 
gaged premises  should  be  applied  first  to  the 
payment  of  the  balance  of  the  $100,  and  in- 
terest at  8  per  cent  from  November  8,  1891, 
and  10  per  cent  attorney's  fees  due  to  the 
Bank  of  Barnwell  on  its  mortgage  and  then 
to  tlie  payment  of  the  sum  of  $336.36,  with 
Interest  thereon  at  the  rate  of  8  per  cent 
from  November  15,  1892,  found  by  the  cir- 
cuit Judge  to  be  due  on  the  mortgage  to  Wil- 
cox. 


The  Judgment  of  this  court  ts  that  the 
Judgment  of  the  circuit  court  be  modified  ac- 
cordingly. 

(82  8.  C  816) 
HTPB8  V.  80UTHSIRN  RY.  CO.  et  aL 
(Supreme  Court  of  South  GaroUna.     April  9, 
1909.) 

L   COBPOBATIONB  «  498*)— TOBTS— I/IABILITT. 

A  corporation  is  liable  for  the  tort  of  an 
agent  acting  within  the  general  icope  of  his 
employment,  without  previons  eznress  authority 
or  subsequent  ratification,  though  the  tort  in- 
volves malice. 

[E9d.  Note.— For  other  eases,  see  Corporations, 
Gent  Dig.  I  1904;  Dec.  Di^.  f  493;*  Princi- 
pal and  Agent,  Gent  Dig.  i  604.] 

2.  GOBPOKATIONS  (|  493*)— TOBTS— LlABIUTT. 

A  corporation  is  liable  for  malicious  libel 
published,  or  for  willful  slander  uttered,  by  its 

S agent  while  acting  within  the  scope  of  his  em- 
loyment  and  In  the  actual  performance  of  the 
uties  of  the  corporation  touching  the  matter 
in  question,  though  the  slanderous  words  were 
uttered  without  the  knowledge,  approval,  con- 
sent, or  ratification  of  the  corporation. 

[lid.  Note.— For  other  cases,  see  Corporations« 
Gent  Dig.  ft  1904;  Dea  Dig.  (493;^  Princi- 
pal and  Agent,  Cent  Dig.  |  604.] 

3.  COBPOBATIOITS  (8  493*)-.T0RTS— LlABILTTT. 

A  railway  company  is  liable  for  malicious 
slander  of  one  employed  by  It  as  locomotive  en- 
gineer, uttered  by  its  general  division  superin- 
tendent within  the  scope  of  his  authority,  and 
in  the  discharge  of  his  duties,  though  it  does  not 
appear  that  it  ratified  the  slander. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  1904;  Dec  Dig.  I  496;*  Princi- 
pal and  Agent,  Cent  Dig.  |  604.] 

Appeal  from  Common  Pleas  Circuit  Oohrt 
of  Greenville  County;   J.  C.  Klugh,  Judge. 

Action  by  C.  B.  Hypes  against  the  South- 
em  Railway  Company  and  another.  From  a 
Judgment  overruling  a  demurrer  to  the  com- 
plaint defendant  the  Southern  Bailway  Com- 
pany appeals.   Affirmed. 

Cothran,  Dean  A  Cothran,  for  appellant 
J.  J.  McSwain,  for  respondent 

JONES,  J.  This  is  an  action  to  recover 
damages,  for  alleged  slander,  against  the  de- 
fendant railway  corporation  and  its  general 
division  superintendent  The  defendant  cor- 
poration interposed  a  demurrer  to 'the  com- 
plaint that  it  failed  to.  state  facts  sufiScient 
to  constitute  a  cause  of  action,  for  the  rea- 
son that  a  corporation  cannot  be  held  liable 
in  damages  for  slander  by  one  of  its  em- 
ployes. The  demurrer  was  overruled  by 
Judge  Klugh,  and  exception  Is  now  taken,  in 
which  it  is  contended  that  a  corporation  is 
not  liable  for  slander  uttered  by  one  of  its 
employ^  unless  it  afOrmatively  appear  that 
such  agent  was  expressly  directed  or  author- 
ized by  the  corporation  to  speak  the  words 
in  question,  of  which  there  Is  no  allegation 
in  the  complaint 

It  appears  that  some  time  previous  to 
July  20,  1906,  the  plaintiff  was  a  locomotive 
engineer  of  the  defendant  company,  and  at 
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the  end  of  May,  190S,  turned  In  his  time  re- 
port showing  the  number  of  hours  he  had 
worked  during  the  month.  This  claim  was 
disallowed  by  defendant  to 'the  extent  of 
$37.  Plaintiff,  after  some  correspondence, 
had  an  Interview  with  P.  L.  McManus,  the 
superintendent  of  the  defendant  corporation, 
In  the  division  headquarters  in  Greenville, 
S.  C,  in  which  they  took  up  the  matter  of 
plalntlfTs  unpaid  time.  In  this  Interview  it 
is  alleged  that  McManus  as  superintendent 
declared  in  loud  tones,  In  the  hearing  of  sever- 
al persons  within  the  room,  and  referring  to 
plaintiff,  '*I  am  going  to  stop  you  fellows  from 
stealing  from  the  company,"  and  called  plain- 
tiff a  'thief'  several  times.  The  complaint 
further  alleged  that  a  letter  was  immediately 
written  to  each  of  the  defendants  setting  out 
the  slander  and  demanding  an  apology,  and 
that  the  letter  was  never  acknowledged  or 
answered,  and  that,  after  notice  of  the 
wrong,  the  defendant  corporation  by  its  si- 
lence and  acquiescence  has  approved  and 
ratified  the  conduct  of  its  said  superintend- 
ent It  was  further  alleged:  "That  the  ac- 
tion of  the  said  P.  L.  McManus  in  accusing 
plaintiff  of  •stealing'  and  of  being  a  'thier 
was  done  within  the  scope  of  his  authority, 
and  in  the  discharge  of  his  duties  as  super- 
intendent as  such;  that  he  was  acting  for 
the  Southern  Railway  Company  and  for  its 
interests,  as  indicated  by  his  words,  .'I  am 
going  to  stop  you  fellows  from  stealing  from 
the  company';  that  the  tort  against  the 
plaintiff  was  committed  in  the  office  of  the 
said  superintendent  while  going  over  the 
books,  considering  the  question  of  plaintiff's 
time,  which  said  P.  L.  McManus  had  full 
authority  and  power  to  settle;  and,  further, 
that  the  said  defendant  company  has  approv- 
ed of  the  slander  of  its  said  agent  and  super- 
intendent by  failing  to  acknowledge  said  let- 
ter, and  refusing  to  apologize  to  plaintiff  for 
the  insult  offered  him  and  the  vn-ong  and 
damage  to  his  good  name,  and  said  injury 
was  caused  by  the  joint  and  concurrent  act 
of  the  defendants."  We  think  the  demurrer 
was  properly  overruled. 

It  is  established  that  corporations,  as  well 
as  natural  persons,  are  liable  for  the  willful 
tort  of  an  agent  acting  within  the  general 
scope  of  his  employment  without  previous 
express  authority  or  subsequent  ratification. 
Rucker  v.  Smoke,  37  S:  C.  377,  16  S.  B.  40, 
34  Am.  St  Rep.  758;  Williams  v.  Tolbert 
76  S.  C.  217,  56  S.  B.  908;  Schumpert  v. 
Railway,  65  S.  C.  832,  43  S.  E.  813,  95  Am. 
St  Rep.  802;  Gardner  v.  Railway,  65  S.  O. 
342,  43  S.  B.  816;  Riser  v.  Railway,  67  S.  a 
419,  46  S.  B.  47;  Dagnall  v.  RaUway,  69  S.  G. 
115,  48  S.  E.  97;  Fields  v.  Cotton  Mills,  77 
S.  C.  549,  58  S.  B.  608,  11  L.  R.  A.  (N.  S.) 
822,  122  Am.  St  Rep.  593.  The  old  doctrine 
that  a  corporation,  having  no  mind,  cannot 
be  liable  for  acts  of  agents  involving  malice 
has  been  completely  exploded  in  modem 
JurisprudencQi    While  a  corporation  is  non- 


personal  in  its  formal  legal  entity,  It  repre- 
sents natural  persons,  and  must  necessarily 
perform  its  duties  through  natural  persons 
as  agents;  hence  must  spring  the  correlative 
responsibility  for  the  acts  of  its  agents  with- 
in the  scope  of  their  employment  The  lia- 
bility of  a  corporation  for  malicious  libel 
published  by  its  agent  in  the  course  of  his 
employment  Is  generally  recognized.  Phila- 
delphia, etc.,  Ry.  Co.  v.  Qulgley,  21  How. 
202,  16  L.  Ed.  73;  Johnson  v.  St  Louis  Dis- 
patch Co.,  65  Mo.  539,  27  Am.  Rep.  293; 
Bacon  v.  Michigan,  etc.,  R.  R  Co.,  55  Mich. 
224,  21  N.  W.  324,  54  Am.  Rep.  372;  May- 
nard  v.  Fireman's  Fund  Ins.  Co.,  34  Cal.  48^ 
91  Am.  Dec.  672;  Fogg  v.  Boston,  etc.,  R.  R. 
Co.,  148  Mass.  513,  20  N.  B.  109,  12  Am.  St 
Rep.  583;  Missouri  Pacific  Ry.  v.  Richmond, 
73  Tex.  568,  11  S.  W.  555,  4  li.  R.  A.  280, 
15  Am.  St  Rep.  794 ;  10  Cyc.  1215;  18  Ency. 
Law,  1058.  We  do  not  regard  the  distinc- 
tion between  written  and  unwritten  slander 
to  be  of  sufficient  Importance  to  warrant  the 
application  of  a  different  rule.  The  written 
slander  is  not  always  or  necessarily  more 
public  than  the  spoken;  and  if  it  may  in- 
dicate more  deliberation,  and  hence  warrant 
more  easily  the  inference  of  malice,  the  dif- 
ference is  merely  in  degree,  not  in  kind.  It 
may  otherwise  appear  that  the  slander  was 
willful,  as  in  this  case  under  the  demurrer. 
This  view  is  supported  by  a  recent  deci- 
sion by  the  Supreme  Court  of  Mississippi 
(Rivers  v.  Yazoo  &  Mississippi  Valley  R.  R. 
Co.,  90  Miss.  196,  43  South.  471,  9  L.  R.  A, 
[N.  S.]  931),  which  quotes  from  Lord  Mans- 
field in  Maloney  v.  Bartley,  3  Camp.  210,  to 
the  effect  that  there  is  no  well-founded  dis- 
tinction between  written  and  unwritten  slan- 
der, and  that  the  reasons  given  in  the  books 
for  such  a  distinction  are  very  insufficient 
The  Mississippi  case  held  that  a  corporation 
is  liable  for  slander  spoken  by  its  agent 
while  acting  within  the  scope  of  his  employ- 
ment and  In  the  actual  performance  of  the 
duties  of  the  corporation  touching  the  matter 
in  question,  although  it  did  not  appear  that 
the  slanderous  words  were  uttered  and  pub- 
lished with  the  knowledge,  approval,  con- 
sent or  ratification  of  the  corporation.  In 
the  case  of  Singer  Manufacturing  Co.  v.  Tay- 
lor. 150  Ala.  574.  43  South.  210,  9  L.  R.  A. 
(N.  S.)  929.  the  Supreme  Court  of  Alabama 
held  that  in  the  absence  of  contract  relation 
between  the  master  and  the  person  slander- 
ed, the  master  is  not  liable  for  a  slander  ut- 
tered by  his  servant  which  the  master  does 
not  authorize  or  ratify.  In  the  case  at  bar 
the  complaint  shows  a  contract  relation  be- 
tween the  corporation  and  the  person  slan- 
dered, and  that  the  slander  was  in  reference 
to  a  matter  growing  out  of  such  relation,  a 
dispute  as  to  the  correctness  of  plaintiff's 
claim  for  wages,  a  matter  within  the  duty 
of  the  agent  to  adjust  In  the  case  of  Behre 
V.  National  Cash  Register  Co.,  100  Ga.  213, 
27  S.  E.  986,  62  Am.  St  Rep.  320,  the  court 
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beld  that,  while  a  corporation  may  make  a 
libelous  publication,  it  is  not  liable  for  oral 
slander  by  one  of  its  servants,  though  with- 
in the  scoi)e  of  the  duties  of  the  agency,  un- 
less it  affirmatively  appear  that  the  agent 
was  expressly  authorized  by  the  corporation 
to  speak  the  slanderous  words.    The  reason 
assigned  for  this  conclusion  is  that  there  can 
be  no  agency  in  slander.    We  see  no  good 
ground  for  distinguishing  slander  from  other 
willful  torts  In  this  regard.    In  10  CJyc  1216,  it 
is  stated  that  the  liability  of  a  corporation 
for  oral  slander  seems  to  stand  on  a  differ- 
ent footing,  and  that  the  corporation  is  ex- 
onerated unless  it  authorized,  approved,  or 
ratified  the  act  of  the  agent.    To  support  the 
text  the  only  case  cited  to  Reddltt  v.  Singer 
Mfg.  Co.,  124  N.  C.  100.  32  S.  B.  292.    An  ex- 
amination  of  that  case,  however,  shows  that 
a  majority  of  the  court  were  of  the  opinion 
that  '*a  corporation  to  responsible  for  slan- 
derous words  uttered  by  its  agents  in  the 
course  and  scope  of  such  agents*  employ- 
ment and  in  aid  of  the  company's  interest," 
but  that  under  the  circumstances  of  the  case 
they  concurred  In  holding  the  charge  error 
because  it  excluded  the  right  of  possible  Jus- 
tification.   The  case  is  really  authority  for 
our  conclusion.     The  later  case  of  Sawyer 
V.  Norfolk  &  S.  B.  Co.,  142  N.  G.  1.  54  S.  B. 
.  798,  115  Am.  St  Rep.  716,  more  fully  shows 
the  position  of  the  North  Carolina  court    In 
that  case  the  court  was  unanimous  in  hold* 
ing  that  a  corporation  may  be  liable  for 
slander  committed  by  its  agent  and  that  the 
test  of  liability  depended  upon  the  question 
whether  injury  was  committed  by  the  au- 
thority of  the  master  expressly  conferred,  or 
fairly  implied  from  the  nature  of  the  em- 
ployment and  the   duties  incident  thereto. 
In  applying  the  principles  stated  the  court 
held  that  a  corporation  was  not  liable  for 
slander  by   its  superintendent  against  one 
voluntarily  in  its  office,  seeking  employment 
which  the  superintendent  was  authorized  to 
give,  but  which  was  refused,  and  then  the 
superintendent  slandered  the  person  in  re- 
gard to  hto  former  work  for  the  company. 
In  determining  the  question  of  implied  au- 
thority the  court  considered,  not  only  the  re- 
lation between  the  corporation  and  its  agent 
but  between  the  corporation  and  the  person 
slandered,  holding  that  at  the  time  of  the 
slander  there  was  no  special  relation  of  duty 
between   the  corporation  and  the  plaintiff. 
We  have  adverted  to  the  fact  that  in  the 
case  at  bar  the  special  relation  between  the 
corporation  and  the  plaintiff  is  shown.     In 
the  case  of  International  Text-Book  Co.  v. 
Heartt  136  Fed.  132,  69  C.  C.  A.  127,  the 
slander  was  uttered  by  the  agent  after  he 
had   left  plaintiff's  premises,  and  gone  to 
another  locality  where  he  was  not  engaged 
in  the  performance  of  any  duty  under  the 
terms  of  his  employment    Childs  v.  Bank,  17 
Mo.  213,  cited  by  appellant  held  the  early  I 


view  that  a  corporation  is  not  capable  of 
malice,  but  that  conception  to  not  now  recog- 
nized in  the  law  of  Missouri,  as  appears  by 
reference  to  GUlett  v.  Missouri  Valley  R.  Co., 
55  Mo.  315,  17  Am.  Rep.  653,  and  Boogher  v. 
Life  Association,  75  Mo.  319,  42  Am.  Rep. 
413. 

Our  conclusion  is  that  the  complaint  shows 
facts  from  which  it  may  be  inferred  that  the 
slander  in  question  was  uttered  within  the 
course  and  scope  of  the  agent's  employment 
and  under  implied  authority  of  the  master. 
This  view  sustains  the  order  overruling  the 
demurrer,  and  it  is  unnecessary  to  consider 
whether  the  facts  stated  also  show  subse- 
quent ratification  of  the  alleged  slander  by 
the  master. 

The  judgment  of  the  circuit  court  to  af- 
firmed. 


(82  S.  C.  232) 
BBRLBY  &  KYZER  v.   COLUMBIA,  N.  & 
L.  R.  CO. 

(Supreme  Court  of  South  Carolina.     April  9, 
1900.) 

1.  Carbiebs  (8  134*)— Cabbiage  of  Fbetgh't- 
Actions  fob  Damages  —  Sufficiency  of 
Evidence. 

In  an  action  against  a  carrier  for  damages 
for  freight  injured,  and  for  the  etatutory  pen- 
alty for  failure  to  pay  the  claim,  evidence  held 
to  sustain  a  finding  that  the  proi^erty  was  of 
no  value  after  it  was  injured. 

[E>d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  588,  607;  Dec.  Dig.  (  134.*] 

2.  Tbndeb  (I  8*)-7Placb. 

Where  a  creditor  is  in  the  state,  and  no 
place  of  payment  is  fixed  by  law  or  contract, 
the  debtor  must  find  the  creditor,  and  tender 
payment  where  he  is. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  I  11 ;    Dec  Dig.  |  &♦] 

3.  Cabbiebs  (9  20*)— Cabbiaob  of  Fbbighi>— 
Payment  of  Claims— Place. 

Since  8t  1903,  24  St.  at  Large,  p.  81,  re- 
quiring that  claims  for  damages  to  freight  shall 
be  presented  to  the  agent  at  destination,  does 
not  provide  for  the  place  of  payment,  the  carrier 
as  the  debtor  must  find  the  claimant  and  tender 
payment  to  him  within  the  statutory  period  in 
order  to  avoid  the  penalty  for  nonpayment  but 
the  carrier  may  require  claimant  to  state  where 
he  desires  payment  to  be  made,  when  payment 
at  that  place  within  the  required  time  will  prch 
▼ent  the  penalty  from  attaching. 

[Ed.  Note.— For  other  cases,  see  Ccirrier& 
Dec.  Dig.  §  20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County ;  J.  W.  De  Vore,  Judge. 

Action  by  Berley  &  Kyzer  against  the  Co- 
lumbia, Newberry  A  Laurens  Railroad  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appealed.    Afi^rmed. 

Edward  L.  Craig,  for  appellant  A.  D. 
Martin  and  De  Pass  &  De  Pass,  for  respond- 
ents. 


WOODS.  J.  The  plaintiffs  on  Novem- 
ber 15,  1906,  filed  with  defendant's  agent  at 
Irmo,  a  station  on  defendant's  railroad,  a 
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daim  for  11.84  for  50  feet  of  Iron  plplx\s» 
shipped  from  Columbia  and  consigned  to  the 
plaintiffs  at  Irma  This  action  was  brought 
for  the  amount  of  the  claim  and  the  statu- 
tory penalty  of  $50  for  failure  to  adjust  and 
pay  the  claim  within  40  days  from  the  date 
of  filing  it  with  the  defendant.  The  Judg- 
ment of  the  magistrate  for  the  amount  of 
the  claim  and  penalty  was  affirmed  by  the 
circuit  court 

The  defendant  first  submits  the  point  that 
the  plaintiff  could  not  recover  $1.84,  the  en- 
tire amount  of  the  claim,  because  the  evi- 
dence for  the  plaintiff  shows  that  the  entire 
value  of  the  piping  was  only  $1.84;  that  it 
was  not  lost,  but  only  injured ;  and  that  after 
the  injury  it  was  of  some  value.  The  plain- 
tiff Kyzer  testified  the  piping  was  so  broken 
as  to  be  of  no  value  to  him,  though  '*it 
might  have  been  wortii  something  to  some- 
body." This  mere  conjecture  of  value  by  the 
plaintiff  does  not  warrant  tills  court  in  hold- 
ing there  was  no  evidence  to  support  the 
Judgment  of  the  magistrate  that  the  piping 
was  a  complete  loss,  especially  when  it  is 
considered  that  Hook,  defendant's  agent  at 
Irmo,  testified  the  defendant  admitted  and 
allowed  the  whole  claim  after  investigation. 

The  defendant  next  contends  the  plaintiffs, 
at  the  expiration  of  the  statutory  period  of 
40  days  allowed  to  the  defendant  to  adjust 
and  pay  the  daim,  should  have  applied  to 
the  defendant's  agent  at  Irmo  for  payment 
of  the  claim ;  and  that,  because  of  the  failure 
of  the  plaintiffs  to  do  so,  this  action  for  the 
penalty  cannot  be  sustained.  On  tliis  point 
Hook,  the  agent,  testified:  "Mr.  Kyzer  nor 
Mr.  Berley  has  never  been  back  to  demand 
payment  since  the  daim  was  filed,  t  would 
have  paid  Mr.  Kyzer  his  daim  in  a  week's 
time  if  he  had  called  for  it  I  have  been 
willing  to  pay  it  since  that  time.  I  have 
never  refused  to  pay  it  I  have  tried  to  lo- 
cate them  by  mall.  About  a  year  ago  I  noti- 
fied him  that  I  could  pay  them.  I  wrote  to 
them  twice.  I  addressed  them  at  Lexington, 
B.  C,  some  time  since  Christmas.  I  received 
a  letter  from  Berley  &  Kyzer  (which)  asked 
me  the  date  and  amount  of  the  claim  in 
question.  I  replied  to  the  letter.  I  received 
a  second  letter  from  Berley  &  Kyzer.  This 
letter  is  lost  To  the  best  of  my  knowledge 
I  burned  it"  On  January  27,  1908,  the 
agent  sent  a  check  tlirough  the  mall  for  the 
amount  of  the  daim,  directing  the  letter 
to  Lexington,  S.  C.  On  February  8,  1908, 
the  plaintiff  returned  the  check,  refusing  to 
accept  the  amount  of  the  claim  without  the 
penalty.  The  general  rule  Is  that  when  the 
creditor  is  in  the  state,  and  no  place  of  pay- 
ment is  fixed  by  law  or  the  contract  of  the 
parties,  the  debtor  must  find  the  creditor  and 
tender  payment  2  Parsons  on  Contracts, 
751,  note;  22  Am.  A  Eng.  533;  30  Cyc.  1185; 
Bmlen  v.  Lehigh  Coal  &  Navigation  Co.,  47 


Pa.  76;  86  Am.  Dec.  note,  520.  The  statute 
of  1903  (24  8t  at  Large,  p.  81)  requires  that 
the  claim  shall  be  presented  to  the  ag^it  at 
the  point  of  destination,  but  it  does  not  pro- 
vide for  the  place  of  payment  The  obliga- 
tion, therefore.  Is  on  the  carrier  to  find  the 
claimant  and  tender  payment  to  him  within 
the  period  fixed  by  the  statute. 

It  was  earnestly  pressed  at  the  argument 
that  the  application  of  this  rule  to  daims 
against  carriers  would  impose  upon  them  an . 
oppressive  and  unreasonable  burden  on  ac- 
count of  the  dlfiSculty  of  finding  claimants 
who  have  no  regular  place  of  business  or 
settled  residence.  But  this  hardship  may  be 
easily  avoided.  When  a*  daim  is  presented, 
we  think  the  carrier  has  the  right  to  require 
the  dalmant  to  indicate  where  he  desires 
payment  to  be  made;  and,  of  course,  tender 
within  the  statutory  period  at  that  place  will 
prevent  the  penalty  from  attaching. 

The  Judgment  of  this  court  is  that  thfr 
Judgment  of  the  drcuit  court  be  afilrmed. 


(82  S.  C.  382> 

SIGWALD  V.  CITT  BANK  et  aL 

(Supreme  Court  of  South  Carolina.     April  9^ 

1909.) 

1.  COBPOBATIONS  (§  206*)— SUIT  BY  STOCK- 
HOLDERS IN  Behalf  or  Cobpobatiok. 

When  directors  or  officers  of  a  corporation 
have  mismanaged  the  corporate  property,  the 
action  for  redress  should  usually  be  brought  by 
the  corporation,  yet  a  stockholder  may  sue  in 
his  owD  name  when  an  application  for  redress 
through  corporate  action  would  be  obviously  use- 
less, and  hence  a  stockholder's  action  will  be 
permitted  where  the  corporation  is  in  a  receiv- 
er's hands,  so  that  application  for  redress  could 
not  be  successfully  made  at  a  stockholder's  meet- 
ing nor  before  the  board  of  directors,  who  are 
themselves  charged  with  mismanagement,  and 
the  receiver  is  one  of  the  persons  charged  with 
wrongdoing,  so  that-  he  would  not  and  could  not 
sue  himself. 

[E2d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  208.*] 

2.  Receivebs  (8  174*) ^Actions  — Lbave  of 
CouBT  to  Sub  Receivebs. 

If  the  absence  of  leave  of  the  court  appoint- 
ing a  receiver  to  sue  him  is  a  mere  irregularity, 
and  not  jurisdictional,  the  leave  may  be  given 
by  the  Supreme  Court  on  appeal  of  the  case. 

[ESd.  Note.— For  other  cases,   see  Receivers^ 
Dec.  Dig.  §  174.*] 

8.  Receivebs  (|  174*)  —  Aotionb  —  Leave  of 

CouBT  TO  Sue  Receives. 

Where  a  stockholder's  suit  was  brought 
nominally  against  a  receiver  of  the  corporation, 
but  practically  against  the  directors  for  misman- 
agement of  corporation  property,  not  to  enforce 
any  liability  of  the  receiver  as  such,  nor  to  re- 
cover or  affect  assets  In  the  control  of  the 
court,  but  to  augment  the  assets  for  distribation. 
so  that  a  judgment  against  the  receiver  would 
not  interfere  with  or  embarrass  the  administra- 
tion of  the  receiver's  trust  or  give  any  advantage 
as  against  distributees,  a  failure  to  obtain  leavo 
to  sue  the  receiver  was  not  a  jurisdictional  de> 
feet. 

[Bd.   Note.— For  other  cases,   see  Receiven^ 
Cent.  Dig.  §  334;   Dec.  Dig.  S  174.*] 
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L  C0BPOBATIOR8  (I  320*)— Aonoif  Bktwsbr 
Stockholder  and  Officebs— Norjoindxb 
OF  Defendani'S--Tobt-Feabobs. 

The  liability  of  one  of  several  corporate  di- 
rectors who  have  mismanaged  the  corporate 
property  is  seyeraJ  as  well  as  joint,  ana  in  a 
stockholder's  suit  for  redress  It  is  not  necessary 
to  join  all  the  directors  or  their  legal  represen- 
tatives. 

[Ed.  Note.—- For  other  cases,  see  Corporations, 
Dec  Dig.  §  320.*] 

Appeal  from  Common  Pleas  Ctrcnit  Court 
of  Greenwood  County ;  Geo.  W.  Gage,  Judge. 

Action  by  Lucy  M.  Slg:wa]d  againgt  the 
City  Bank  and  othera  A  demurrer  to  the 
complaint  was  overruled,  and  defendants  ap- 
peaL    Affirmed. 

Grler  &  Park  and  Ellis  G.  Graydon,  for  ap- 
pellants.   Caldwell  ft  Gaston,  for  respondent 

JONES,  J.  This  appeal  is  from  an  order 
of  Judge  Gage  overruling  a  demurrer  to  the 
complaint.  The  demurrer  was  based  upon 
two  grounds :  (1)  That  plaintiff  had  not  legal 
capacity  to  sue;  (2)  defect  of  parties  de- 
fendant The  suit  Is  by  a  stockholder  of  the 
City  Bank  of  Greenwood,  S.  C,  now  In- 
solvent and  In  the  hands  of  a  receiver.  In  be- 
half of  herself  and  all  other  stockholders 
who  shall  come  In,  against  the  said  bank 
and  Its  directors,  including  James  F.  Davis, 
Its  president  who  is  also  a  receiver  of  the 
bank,  charging  gross  negligence  In  the  man- 
agement of  the  bank  to  the  loss  of  the  stock- 
holders, and  demands  an  accounting  by  said 
directors.  The  complaint  Is  quite  lengthy, 
and  we  accept  for  the  purpose  of  this  appeal 
the  following  condensed  statement  of  the 
material  facts  alleged  as  stated  In  the  argu- 
ment of  appellants'  counsel:  (1)  Plaintiff 
is  a  stockholder  In  City  Bank.  (2)  The  bank 
failed  on  May  20,  1903,  and  was  placed  in 
hands  of  receiver  defendant  James  F.  Davis 
on  May  27,  1903,  and  is  now  In  hands  of  said 
receiver.  (3)  The  defendants  Bailey,  Marse, 
Tinsley,  Klugh,  and  Davis  were  directors  of 
Ihe  bank  at  the  time  of  failure,  and  Davis 
was  president  (4)  Other  persons  than  those 
defendants  had  been  officers  and  directors  of 
the  bank  at  various  times,  during  the  period 
of  time  for  which  the  defendants  are  asked 
to  account  to  wit  Jordan  (who  died  Decem- 
ber 7,  1901),  Maxwell  (who  died  July  or  Au- 
gust 1899),  Joel  S.  Bailey  (who  died  Sep- 
tember 3,  1900),  and  Barksdale  (resigned, 
time  not  stated) — ^none  of  whom  are  parties 
to  this  action.  (5)  During  this  time  certain 
statements  were  made. by  the  officers  of  the 
bank  showing  the  bank  to  be  In  good  condi- 
tion. (6)  Dividends  were  paid  regularly  un- 
til the  bank  suspended.  (7)  Jordan,  who  Is 
not  a  party,  and  Davis,  who  is,  made  re- 
turns for  taxation  showing  the  value  of  the 
capital  stock  to  be  above  par.  (8)  That  the 
assets  of  the  bank  will  not  pay  stockholders 
over  25  per  cent  of  their  holdings.  (9)  That 
Davis  was  elected  a  director  and  president 


and  was  not  the  owner  of  stock  in  the  bank* 
In  violation  of  law.  (10)  That  the  directors 
never  attended  meetings  of  the  board,  and 
the  defendant  Davis  was  allowed  to  run  the 
bank  according  to  his  own  notions.  (11) 
That  during  Jordan's  presidency  (who  Is 
not  a  party)  and  during  Davis'  presidency 
large  unauthorized  loans  were  made  on  in- 
sufficient security  and  on  unrecorded  mort- 
gages of  both  real  and  personal  property. 
(12)  General  charges  of  mismanagement 
carelessness,  and  negligence  on  the  part  of 
the  defendant  directors,  resulting  in  loss  to 
the  bank. 

It  Is  contended  that  plaintiff  has  no  legal 
capacity  to  sue  (1)  because  the  alleged  cause 
of  action  belongs  to  the  corporation,  and 
cannot  be  properly  brought  except  by  the 
receiver;  (2)  because  the  complaint  fails  to 
show  that  plaintiff  obtained  leave  of  the 
court  to  bring  the  action;  (3)  because  the 
court  having  appointed  a  receiver  to  manage 
the  affairs  of  the  corporation,  should  not 
grant  plaintiff  power  to  bring  the  action. 

The  general  rule  is  that  when  directors  or 
officers  of  a  corporation  are  charged  with 
the  mismanagement  of  the  corporate  proper- 
ty, the  action  to  redress  should  be  Insti- 
tuted by  the  corporation,  but  to  this  rule 
there  is  a  well-established  exception  that 
a  stockholder  may  be  permitted  to  bring  such 
action  in  his  own  name  when  it  is  apparent 
that  an  applicatloa  for  redress  through  cor- 
porate action  would  be  useless.  Latimer  v. 
RaUroad  Co.,  39  S.  O.  44,  17  S.  E.  258; 
Wenzel  v.  Brewing  Co.,  48  S.  a  80,  26  S.  B. 
1;  Stahn  v.  Catawba  MUls,  68  S.  C.  628,  81 
S.  B.  498;  Matthew  v.  Bank,  80  8.  C.  188, 
38  S.  E.  437;  Klugh  v.  BllUlng  Co.,  66  S. 
O.  106,  44  S.  B.  566.  Such  is  the  situation 
In  this  case.  The  corporation  is  In  the  hands 
of  a  receiver,  and  therefore  no  application 
for  redress  could  be  successfully  made  at  a 
meeting  of  stockholders  or  before  the  board 
of  directors  charged  with  mismanagement 
and,  as  the  receiver  is  one  of  the  parties 
charged  with  wrongdoing,  he  would  not  and 
could  not  sue  himself.  The  case  is  much 
like  Brinckerhoff  v.  Bostwick,  88  N.  Y.  52, 
wherein  demurrer  was  overruled.  Appel- 
lants contend  plalntlirs  only  remedy  was  to 
have  the  receiver  removed  and  a  new  one 
appointed  who  could  be  directed  by  the  court 
to  conduct  the  litigation.  But  the  present 
suit  is  before  the  court  which  appointed  the 
receiver,  and  the  court  may  not  care  at  this 
juncture  to  remove  the  receiver  as  no  charges 
are  made  against  him  as  such,  and  may  con- 
sider that  the  ends  of  justice  would  as  well 
be  met  by  permitting  the  present  action  to 
continue  with  the  receiver  as  a  party  de- 
fendant 

Judge  Gage  was  of  the  opinion  that  such 
leave  to  maintain  the  action  should  now  be. 
given  to  plaintiff,  and  we  see  no  want  of 
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power  or  Impropriety  in  such  determination, 
if  the  absence  of  previous  leave  is  a  mere 
irregularity  and  not  jurisdictional.  It  will 
be  observed  that  the  suit  is  practically 
against  the  directors,  and  is  not  to  enforce 
any  liability  of  the  receiver  as  such.  It  is 
not  intended  to  recover  or  affect  assets  in 
the  control  of  the  court,  but  to  augment  the 
assets  for  distribution.  Such  considerations 
might  well  have  moved  the  court  to  hold 
that  leave  to  bring  the  action  was  unnec- 
essary if  the  stockholders'  right  to  sue  was 
complete  on  the  other  ground  mentioned.  In 
Barton  v.  Barbour,  Receiver,  104  U.  S.  126, 
26  li.  Ed.  672,  the  court  held  that  where  the 
action  was  to  recover  specific  property  in 
the  hands  of  the  receiver,  or  a  money  Judg- 
ment against  the  receiver,  or  generally  where 
a  Judgment  in  the  action  would  give  the 
claimant  some  advantage  over  other  claim- 
ants upon  the  assets  in  the  receiver's  hands, 
it  was  necessary  to  obtain  leave  to  sue  from 
the  court  appointing  the  receiver,  and  that 
failure  to  obtain  such  leave  was  Jurisdiction- 
al ;  the  suit  being  in  the  District  of  Colum- 
bia upon  a  cause  of  action  arising  in  Vir- 
ginia, where  the  receiver  was  appointed 
and  the  property  situated.  The  distinction 
between  that  case  and  the  one  at  bar  is 
wide.  There  is  considerable  conflict  among 
the  authorities  as  to  whether  the  failure  to 
obtain  leave  to  sue  a  receiver  is  jurisdiction- 
al. 17  Ency.  PL  &  Pr.  776,  777.  In  23  Ency. 
Law,  1125,  cases  are  cited  to  support  the 
text:  "The  failure  to  obtain  leave  to  sue  a 
receiver  at  law  is  not  a  jurisdictional  omis- 
sion, or  a  defense  to  the  action,  at  least* 
where  there  is  no  attempt  to  interfere  with 
actual  possession  of  property  which  the  re- 
ceiver holds  under  the  order  of  the  court  of 
chancery.  •  •  ♦  Failure  to  obtain  leave 
of  court  before  suing  a  receiver  Is  therefore 
merely  an  irregularity,  which  though  punish- 
able as  a  contempt  may  be  cured  or  waived 
at  any  stage  of  the  proceedings."    We  do  not 


think  the  failure  to  obtain  leave  to  sue  the 
receiver  in  this  case  can  be  regarded  a  juris- 
dictional defect,  since  no  assault  is  made 
on  the  receiver's  possession,  and  no  attempt 
is  made  which  resulting  in  a  judgment  would 
interfere  with  or  embarrass  the  administra- 
tion of  the  receiver's  trust  or  give  any  ad- 
vantage as  among  distributees. 

We  agree,  also,  with  the  circuit  court  that 
there  was  no  defect  of  parties  defendant. 
The  liability  of  a  director  for  mismanage- 
ment of  the  corporate  property  is  several  as 
well  as  joint.  The  authorities  generally 
hold  that  It  is  not  necessary  to  join  all  the 
directors  or  their  legal  representatives  in 
such  a  suit  as  this.  15  Ency.  PL  &  Pr.  71 ; 
10  Cyc.  826.  The  Uabillty  of  a  tort-feasor  is 
both  joint  and  several.  Chanet  v.  Parker^ 
1  Mill,  Const  333;  Gardner  v.  Railway  Co., 
65  S.  C.  344,  43  S.  E.  816. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(82  8.  C.  441> 
HOLDEN  V.  ALEXANDER. 

(Supreme  Court  of  South  Carolina.    April  13. 
1909.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  62  S.  E.  1108. 

PER  CURIAM.  After  careful  considiera- 
tion  the  court  Is  of  the  opinion  that  no  ma- 
terial question  raised  by  the  exception  has 
been  overlooked  or  disregarded  and  that 
there  is  no  good  ground  for  a  rehearing  of  the 
case. 

It  is  therefore  ordered  that  the  petition 
herein  be  dismissed,  and  that  the  order  here- 
tofore granted  staying  the  remittitur  be  re- 
voked. 

GART,  A.  J.  (concurring).  After  careful 
consideration  of  the  petition  for  a  rehearing, 
I  have  reached  the  conclusion  that  it  should 
be  granted. 
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EASTERN  MFG.  CO.  t.  THOMAS,  Sheriff. 

(Supreme  Court  of  South   Carolina.     May  4 

1900.) 
BxEHFTiONs  (§  45*)— Exemption  of  Pbbson- 
AL   Pbopebtt   Instead   of   Hombstbad  ^ 
"Tools  and  Implbiobnts  of  Trade"— Au- 
tomobile. 

Ad  automobile,  not  being  a  tool  or  an  im- 
plement of  trade,  is  not  exempt  from  leyy  and 
attachment  under  1  Civ.  Code  1902,  S  2631,  as 
amended  by  the  act  approved  February  20,  1904 
(24  St.  at  Large,  p.  412),  exempting  from  at- 
tachment tools  and  implements  of  trade. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Dec.  Dig.  §  45.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  a  pp.  7000-7005,  7817.] 

Petition  by  the  Eastern  Mannfacturing 
C!ompany  for  mandamus  against  W.  W.  Thom- 
as, sheriff,  to  compel  respondent  to  levy  on 
certain  property.    Granted. 

T.  B.  Butler,  for  petitioner. 

PER  CURIAM.  This  is  an  application  for 
mandamus  in  the  original  jurisdiction  of  this 
court  The  petitioners  allege  that  the  re- 
spondent as  sheriff  refuses  to  levy  upon  an 
automobile  the  property  of  one  Walter  Baker, 
with  a  proper  execution  In  favor  of  petition- 
ers. The  return  of  the  sheriff  admits  the  al- 
legations of  the  petition  to  be  true,  but  says 
there  is  an  apparent  conflict  between  the 
statute  and  the  Constitution  with  reference 
to  homestead  exemption  for  persons  not  the 
head  of  a  family.  While  1  Civ.  (»de  1902,  § 
2631,  does  appear  to  allow  to  such  a  person 
a  homestead,  not  only  In  necessary  wearing 
apparel  and  tools  and  Implements  of  trade, 
but  "other  property,"  these  words  "or  other 
property"  have  been  stricken  from  the  statute 
by  an  act  of  the  General  Assembly  (24  St  at 
Large,  p.  412)  approved  February  20,  1904, 
So  there  Is  no  conflict  between  the  Ck>nstltu- 
tlon  and  the  statute,  and,  the  petition  having 
been  admitted  as  true,  it  is  the  plain  duty  of 
the  respondent,  as  sheriff,  to  make  the  levy 
as  prayed  for. 

It  is  therefore  ordered  and  adjudged  the 
respondent  do  forthwith  make  the  levy  upon 
and  enforce  the  petitioner's  execution  upon 
the  said  automobile  of  the  said  Walter  Baker 
as  It  does  not  appear  said  automobile  is  a 
tool  or  an  Implement  of  trade,  and  Is  not  ex- 
empt from  levy  and  attachment  under  the 
homestead  law  to  a  person  not  the  head  of 
the  family. 


(82  S.  C.  346) 

SUTTON  V.  SOUTHERN  RY.  CO.  et  aL 
(Supreme  Court  of  South  Carolina.     April  9, 
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1909.) 

119*)  —  Pleading  - 


•Evi- 


1.  Neolioence 

DENCE. 

Under  a  complaint  alleging  negligence  gen- 
erally, plaintiff  may  introduce  any  competent 
evidence,  in  the  absence  of  a  motion  to  have  the 
allegations  made  definite  and  certain,  but,  where 


the  complaint  alleges  specific  acts  of  negligence, 
plaintiff  is  restricted  to  proof  of  such  acts. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  n  206,  208;   Dec  Dig.  §  119.*] 

2.  Oabbibbs  (I  306*)— Injuries  to  Passengbb 
—Collision— Liability  of  Station  Aqent. 

A  railroad  station  agent,  under  no  duty  to 
notify  a  train  that  another  train  is  preceding  it 
is  not  liable  for  Injuries  to  a  passenger  in  a 
rear-end  collision  resulting  from  failure  to  give 
such  notice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  306.*] 

3.  Cabbiebs  (§  280*)— Cabbiage  of  Passen- 

GEB— CaBE    KEQUIBED. 

A  carrier  must  exercise  the  highest  degree 
of  care  to  transport  its  passengers  safely. 

[Ed.  Note.— For  other  cases,  see  Carriers^ 
Cent  Dig.  }  1087;  Dec.  Dig.  §  280.*] 

4.  Cabbiebs  (5  316*)— Injubies  to  Passen- 
OEB— Negligence  —  Evidence  —  Pbesumf- 
tions. 

A  presumption  of  negligence  arises  against 
a  carrier  on  proof  that  a  passenger  on  its  train 
was  injured  by  some  agency  of  the  carrier,  or 
some  act  or  omission  of  its  servants  or  some 
defect  in  the  instrumentalities  of  transportation. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1283-1294;   Dec.  Dig.  §  316.*] 

5.  Cabbiebs  (§  315*)— Injttbies  to  Passengeb 

— NeGLIOEN  OB— PlE  ADIN  G— PBOOF. 

Where,  in  an  action  for  injuries  to  a  pass- 
enger in  a  rear-end  collision,  plaintiff  made  out 
a  prima  facie  case  on  proof  of  facts  alleged  in 
the  complaint,  he  could  not  be  defeated  merely 
because  he  failed  to  prove  other  allegations  not 
essential  to  his  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  315.*] 

6.  Negligence  (8  117*)— Contbibutobt  Neg- 
ligence—Necessity  OF  Pleading. 

Contributory  negligence  is  not  involved  in  a 
case  when  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  195;  Dec.  Dig.  |  117.*] 

7.  Cabbiebs  (S  321*)— Injubies  to  Passengeb 
—  Collisions  —  Negligence  —  Pboximatb 

CAUSir— iNSTBUCnONS. 

In  an  action  for  injuries  to  a  passenger,  an 
instruction  that  if  a  passenger  is  injured  on  a 
train,  and  the  railroad  does  not  exercise  the 
highest  degree  of  care,  it  is  liable  for  the  injury, 
etc.,  was  not  erroneous  as  eliminating  the  ques- 
tion of  proximate  cause,  and  making  defendant 
an  insurer. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  «  321.*] 

8.  Evidence  (§  127*)— Res  Gestae. 

In  an  action  agamst  a  railroad  for  injuries 
to  a  passenger  in  a  collision,  a  declaration  of 
plaintiff  as  to  his  condition  just  after  his  res- 
toration to  consciousness,  a  minute  or  two  after 
the  collision,  was  properly  admitted  as  part  of 
the  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S§  377-^382;   Dec.  Dig.  §  127.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  John  S.  Wilson,  Judge. 

Action  by  J.  M.  Sutton  against  the  South-- 
em  Railway  Company  and  F.  G.  Whltlock. 
Judgment  for  plaintiff,  and  defend?  uts  ap- 
peal. Affirmed  as  to  the  railway  company, 
and  reversed  as  to  defendant  Whltlock. 

J.  E.  McDonald,  for  appellants.  J.  C.  Wll- 
bum  and  G.  W.  S.  Hart,  for  respondent 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  it  Reporter  Indexes 
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JONES,  J.  The  plaintiff  recovered  Judc- 
luent  against  the  defendants  for  $1,350  as 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  reason  of  a  rear-end  colli- 
sion between  two  of  defendants  trains  at 
Pineyille,  N.  C,  on  November  28,  1905,  while 
plaintiff  was  a  passenger  on  one  of  said 
trains.  The  defendants  made  a  motion  to 
direct  a  verdict  and  a  motion  for  new  trial  on 
the  ground  that  there  was  no  testimony  to 
sustain  the  allegations  of  negligence  set  forth 
in  the  complaint,  which  motions  were  refus- 
ed, and  these  rulings  are  the  main  subject  of 
exception.  The  complaint  alleged  that  de- 
fendant Southern  Railway  Company  was  a 
common  carrier  of  passengers  operating  a 
raUroad  from  Columbia,  S.  C,  to  Charlotte, 
N.  C. ;  that  plaintiff  was  received  In  one  of 
its  trains  as  a  passenger  from  Ft  Mill,  S.  C, 
to  Charlotte,  N.  0. ;  that  F.  G.  Whltlock  was 
agent  of  defendant  railway  company  at  Ft 
Mill,  S.  C.  The  allegations  to  which  special 
attention  Is  directed  are  in  the  fourth  and 
fifth  paragraphs,  as  follows : 

"(4)  That  at  the  time  aforesaid,  to  wit,  on 
or  about  the  28th  of  Noveibber,  1905,  the  de- 
fendants herein  negligently  permitted  one  of 
the  trains  of  the  defendant  railway  company, 
following  the  train  upon  which  plaintiff  was 
being  transported  as  a  passenger,  as  afore- 
said, to  collide  with  the  train  upon  which 
plaintiff  had  taken  passage  and  was  being 
transported,  the  collision  being  a  rear-end 
collision,  and  the  negligence  of  F.  G.  Whlt- 
lock, the  agent  and  servant  of  his  codefend- 
ant,  consisting  in  his  failure  to  give  notice  to 
the  following  train  that  the  train  upon  which 
the  plaintiff  was  riding  was  ahead  of  it  upon 
the  same  track,  preceding  it  in  the  direction 
of  Charlotte,  N.  C,  which  negligence  was  al- 
so the  negligence  of  the  defendant  railway 
company. 

"(5)  That  in  the  collision  which  occurred 
as  hereinbefore  set  forth  a  heavy  lamp 
frame  In  the  car  upon  and  in  which  the  plain- 
tiff was  riding,  with  a  lamp  in  it  was  forcibly 
wrenched  by  the  shock  from  Its  fastening, 
and  fell  upon  and  struck  the  plaintiff  on  the 
head,  rendering  him  unconscious ;  and  in  the 
jar  Incident  to  and  produced  by  the  collision 
the  plaintiff  was  thrown  about  in  the  car,  and 
was  wounded  and  bruised.    •    ♦    • »» 

Appellants  contend  that  the  only  specific 
act  of  negligence  alleged  is  the  failure  of 
Whltlock  "to  give  notice  to  the  following 
train  that  the  train  upon  which  the  plaintiff 
was  riding  was  ahead  of  it  upon  the  same 
track";  that  no  testimony  was  offered  to 
prove  that  it  was  the  du^  of  Whltlock  to 
give  such  notice ;  that  the  general  allegation 
of  negligence  was  controlled  by  the  specific 
act  alleged ;  and  that,  therefore,  plaintiff  had 
failed  to  establish  any  case  under  the  com- 
plaint The  general  rule  upon  which  appel- 
lant relies  is  thus  stated  in  Goodwin  v.  Rail* 
way,  76  a  O.  660,  57  S.  B.  531 :  ''Where  a 
complaint  is  general  in  its  allegations  of 
negligence,  and  the  defendant  does  not  move 


to  have  the  allegations  made  definite  and  cer* 
tain,  the  plaintiff  may  introduce  under  the 
general  allegations  any  competent  evidence 
to  support  the  charge  of  negligence  (Spires  v. 
Railroad  Co.,  47  S.  a  80,  24  8.  B.  992 ;  John- 
son V.  Railroad  Co.,  53  S.  &  803,  81  S.  B. 
212,  69  Am.  St  Rep.  849),  but,  where  the  com- 
plaint alleges  specific  acts  of  negligence,  the 
plaintiff  is  restricted  to  proof  of  such  acts  of 
negligence  (Fell  v.  Railroad  Co.,  33  S.  C.  198, 
11  S.  B.  691;  Jenkins  v.  McCarthy,  45  S..C. 
278,  22  S.  B.  883;  Brown  v.  RaUroad  Co.,  57 
S.  a  435, 35  S.  B.  731).  So^  when  a  complaint 
contains  allegations  of  specific  acts  of  negli- 
gence and  also  general  allegations  of  negli- 
gence, the  general  allegations  should  be  re- 
garded as  explained  and  controlled  by  the 
specific  acts  of  negligence  averred,  in  the  ab- 
sence of  some  dear  indication  in  the  com- 
plaint that  the  general  allegations  were  in* 
tended  to  cover  other  acts  of  negligence  than 
those  alleged.  This  general  subject  is  ex- 
haustively discussed  in  a  note  to  King  v. 
Oregon,  etc,  R.  R.  Co.,  59  L.  R.  A.  209.*'  Un- 
der this  rule  a  verdict  should  have  been  di- 
rected or  new  trial  granted  as  to  defendant 
Whltlock.  He  was  a  mere  agent  of  defend- 
ant company  in  charge  of  its  depot  at  Ft 
Mill,  S.  C,  and  was  not  shown  to  have  stood 
in  any  relation  of  duty  to  plaintiff.  There 
was  no  testimony  that  it  was  his  duty  to  give 
the  notice  alleged  in  the  complaint  which 
was  the  only  act  of  negligence  alleged  against 
him.  Hence  as  against  him  there  was  no 
case. 

But  with  respect  to  the  defendant  company 
a  different  relation  appears.  Under  the  alle- 
gations and  testimony  the  relations  of  cai^ 
rler  and  passenger  existed  between  them, 
from  which  sprang  the  duty  of  defendant 
company  to  exercise  the  highest  degree  of 
care  to  transport  plaintiff  with  safety.  Ac- 
cording to  the  rule  in  this  state,  a  presump- 
tion of  negligence  arises  against  the  carrier 
on  proof  that  a  passenger  on  its  train  was 
injured  as  the  result  of  some  agency  or  in* 
strumentallty  of  the  carrier,  some  act  of 
omission  or  commission  of  the  servants  of  the 
carrier,  or  some  defect  in  the  instrumentali- 
ties of  transportation.  Steele  v.  Railroad 
Co.,  55  S.  C.  389,  33  a  B.  509,  74  Am.  SL 
Rep.  756;  JarreU  v.  Railroad  Co.,  58  S. 
C.  494,  36  S.  B.  910;  DoolitUe  v.  Railroad 
Co.,  62  S.  C.  139,  40  a  B.  133;  Stembrldge 
V.  Railroad  Co.,  65  S.  C.  447,  43  S.  B.  968; 
Hunter  y.  Railroad  Co.,  72  S.  C.  340,  51 
S.  B.  860,  110  Am.  St  Rep.  605;  Andet^ 
son  T.  Railroad  Co.,  77  S.  C.  436,  58  S.  B. 
149,  122  Am.  St  Rep.  591.  Having  made  out 
a  prima  fade  case  upon  proof  of  facts  alleged 
in  the  complaint  plaintiff  could  rest  upon 
such  case,  and  oould  not  be  defeated  merely 
because  he  failed  to  prove  other  allegations 
in  the  complaint  not  essential  to  his  cause  of 
action  against  the  defendant  carrier.  Hence 
in  the  application  of  the  general  rule  stated 
in  Goodwin  v.  Railway,  76  S.  C.  560,  57  S.  E. 
530,  the  material  distinction  must  be  observ- 
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ed  between  a  snlt  by  a  paaaenger  against  a 
carrier,  wbere  the  presumption  mentioned  ap- 
plies, and  a  suit  by  some  other  person  not  a 
passenger,  as  employ^,  trespasser,  or  licensee, 
In  which  the  presumption  of  negligence  does 
not  necessarily  arise  upon  mere  proof  of  In- 
jury by  some  agency  or  Instrumentality  of  the 
carrier.  The  cases  cited  by  appellant  to  sus- 
tain his  contention  were  not  cases  by  a  pas- 
senger against  a  carrier,  but  were  cases  In 
which  It  was  essential  to  recovery  to  show 
the  specific  act  of  negligence  alleged. 

The  sixth  exception  complains  of  error  In 
Instructing  the  jury  as  follows :  "If  a  man  Is 
Injured  on  one  of  the  railroad  trains,  being 
their  passenger,  and  the  railroad  does  not  ex- 
ercise the  highest  degree  of  care,  he  Is  enti- 
tled to  compensation  for  that  Injury."  It  is 
contended  this  Instruction  made  a  common 
carrier  an  Insurer,  and  eliminated  the  ques- 
tions of  proximate  cause  and  contributory 
negligence.  Contributory  negligence,  not  hav- 
ing been  pleaded,  is  not  Involved  in  the  case. 
The  Instruction  given  to  the  Jury,  construed 
as  a  whole,  made  it  clear  that  defendants 
were  to  be  held  liable  only  for  injury  prox- 
imately caused  by  their  negligence  as  alleged. 
The  foregoing  conclusions  dispose  of  the  first 
exception  as  to  the  admissibility  of  testi- 
mony. 

The  remaining  exception  as  to  the  admissi- 
bility of  testimony  cannot  be  sustained.  The 
declaration  of  plaintiff  as  to  his  condition 
just  after  his  restoration  to  consciousness,  a 
minute  or  two  after  the  collision,  was  proj)- 
erly  admitted  as  falling  within  the  rule  of 
res  gestae. 

The  judgment  of  the  circuit  court  as  to  the 
defendant  Southern  Railway  Company  is  af- 
firmed, but  as  to  defendant  Whitlock  It  Is  re- 
versed. 

(82  8.  C.  5S1) 

WHITTLE  ▼.  JONES  et  al. 

(Supreme  Court  of  South  Carolina.  -April  18, 

1909.     Rehearing  Denied  May  11,  1909.) 
Gouvn  (i  90*)— Pbkvious  Dkoibions  as  Con- 

TBOIXINO. 

An  order  of  a  Judge  refusing  to  send  a  case 
back  to  a  referee  for  further  evidence  is  not 
binding  upon  another  Judce  to  whom  the  case 
has  been  sent  after  appeal  and  remand,  and  it 
is  within  the  discretion  of  the  latter  judge  to 
send  the  case  back  to  the  referee  for  the  tak- 
ing of  further  testimony. 

[Ed.  Note.—For  other  cases,  see  Courts,  Cent 
Dig.  §  S40;  Dec.  Dig.  9  9a*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County;  J.  W.  De  Vore,  Judge. 

Action  by  J.  D.  Whittle  against  ElUe 
Brooks  Jones  and  others.  From  an  order 
of  reference  to  take  further  testimony,  de- 
fendants appeal.    Affirmed. 

See,  also,  79  S.  C.  205,  60  6.  E.  522. 

B.  E.  Nicholson,  De  Pass  Sc  De  Pass,  and 
John  S.  Reynolds,  for  appellants.  W.  G. 
Evans,  for  respondent 


WOODSk  !•  This  action  was  brought  by 
J.  D.  Whittle,  the  assignee  of  F.  M.  Mixaon, 
upon  a  sealed  note  and  mortgage  of  real  es- 
tate^ given  as  security,  made  by  Mrs.  Ellle 
Brooks  Jones,  for  the  purchase  money  of  a 
pressing  dub,  its  equipment,  and  good  wUL 
This  note  was  dishonored  by  the  defendant 
Mrs.  Jones,  who  claimed  that  Mixson  had 
misrepresented  the  value  of  the  business,  and 
hence  that  there  was  failure  of  considera- 
tion. The  cause  was  referred  to  the  master, 
and  after  the  filing  of  his  report  the  plalirtifl 
applied  to  the  circuit  court  for  an  order  re- 
ferring the  case  back  to  the  master  for  fur- 
ther evidttice.  This  motion  was  denied. 
Thereafter  the  cause  was  heard  by  Judge 
Qary  on  the  pleadings  and  the  evidence ;  and 
though  his  honor  found  that,  had  Mrs.  Jones 
proceeded  differently,  she  would  have  been 
entitled  to  relief,  he  held  that  she  had  put 
herself  beyond  the  aid  of  the  court  by  failing 
to  rescind  the  contract  and  gave  judgment 
for  the  plaintiff  for  the  full  amount  of  the 
note  and  mortgage.  On  appeal  this  court 
holding  that  the  omission  of  Mrs.  Jones  to 
seek  a  rescission  of  the  contract  and  of  her 
sale  of  the  property  to  Mixson  did  not  de- 
prive her  of  the  right  to  rely  upon  the  de» 
fense  of  misrepresentation,  modified  the  judg- 
ment of  the  circuit  court' and  remanded  the 
case  to  that  court  for  the  purpose  of  deter- 
mining the  amount  due  on  the  plaintiff's 
mortgage.  79  S.  a  208,  60  S.  E.  522.  On  the 
call  of  the  case  by  Judge  De  Vore  after  re- 
mand, Mrs.  Jones  and  A.  C.  De  Pass,  the  de- 
fendants, demanded  Judgment  on  the  record, 
contending  that  they  were  entitled  to  It  un- 
der the  decision  of  this  court ;  but  the  plain- 
tiff moved  that  the  cause  be  referred  to  the 
master  for  the  taking  of  further  testimony. 
The  order  of  Judge  Gary  refusing  a  similar 
motion  was  brought  to  the  attention  of  Judge 
De  Vore,  but  after  a  review  of  the  testimony 
he  granted  plaintiff's  motion.  The  rights  of 
the  Scottish-American  Mortgage  Company, 
Limited,  are  not  Involved  In  this  appeal. 

The  appeal  turns  on  the  question  whether 
Judge  Gary's  order  refusing  to  refer  the  case 
back  to  the  master  to  take  further  testimony 
was  binding  on  Judge  De  Vore,  when  the 
cause  came  up  before  him  for  trial.  In  Wil- 
son V.  York,  43  8.  C.  303,  21  &  E.  82,  Judge 
Gary  made  an  order  striking  the  case  from 
calendar  2,  and  placing  it  on  calendar  1,  on 
the  ground  that  the  defendants  were  entitled 
to  a  trial  by  Jury.  Subsequently  Judge  Watts 
made  an  order  of  reference  to  take  the  testi- 
mony. On  appeal  from  this  latter  order.  It 
^as  held  that  the  order  of  Judge  Gary  "was 
the  law  of  the  case,  and  could  not  be  dis- 
regarded by  any  .subsequent  circuit  Judge,  un- 
less, perhaps,  the  subsequent  developments 
made  by  the  trial  put  upon  the  case  such  a 
different  aspect  from  that  presented  by  the 
pleadings,  which  alone  were  before  Judge 
Gary,  as  to  show  that  the  order  of  reference 
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was  proper.**  Even  If  the  same  general  prin- 
ciple applied  to  an  order  like  that  under  con- 
Bideratlon,  a  subsequent  judge  would  not  be 
bound  by  such  a  mere  ministerial  order  where 
there  had  been  a  material  change  In  the  as- 
pect of  the  case.  We  think  there  was  such  a 
change  here.  Judge  Gary  entertained  the 
opinion  that  the  defense  set  up  by  Mrs.  Jones 
could  not  avail,  even  assuming  the  allegations 
of  her  answer  and  the  evidence  offered  by  her 
to  be  true,  and  therefore  he  could  not  do 
oth'erwlse  than  refuse  to  order  a  reference  to 
enable  the  plaintiff  to  submit  evidence;  but 
afterwards  this  court  held  that  Mrs.  Jones 
had  set  up  a  good  defense  and  iiad  offered 
evidence  tending  to  establish  It,  and  remand- 
ed the  case  for  the  purpose  of  ascertaining 
the  amount  due  on  the  mortgage  In  view  of 
the  mortgagor's  defense.  The  aspect  of  the 
case,  as  presented  to  Judge  De  Vore,  by  rea- 
son of  the  decision  of  this  court,  was  very 
different  from  that  presented  to  Judge  Gary. 
Judge  De  Vore  could  not  therefore  be  bound 
by  the  order  of  Judge  Gary,  and  the  order  of 
reference  made  by  him  was  within  his  dis- 
cretion; but,  without  respect  to  any  change 
in  the  aspect  of  the  case.  Judge  De  Vore  was 
not  bound  by  the  order  of  Judge  Gary.  The 
point  was  expressly  decided  in  Farmers,  etc., 
Association  v.  Berry,  53  S.  O.  129,  31  S.  B. 
53,  and  Gregory  v.  Perry,  66  S.  C.  455,  45 
S.  B.  4.  In  affirming  this  order,  we  express 
no  opinion  as  to  whether  discretion  was  wise- 
ly exercised  by  the  circuit  Judge. 

There  can  be  no  doubt  that  the  defendant 
Mrs.  Jones  is  entitled  to  the  benefit  of  the 
evidence  already  Introduced  by  her.  The  or- 
der of  Judge  De  Vore  does  not  contemplate 
that  she  shall  be  required  to  re-introduce  that 
testimony,  but  that  both  parties  may  in- 
troduce additional  evidence. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(82  S.  O.  424) 

LAIRD  V.  PIEDMONT  MUT.  FIRE  INS.  CO. 

(Supreme  Court  of  South  Carolina.     April  13, 

1909.) 

INSUBANCE   (8   668»)— POBFEITUBI^— RePBESBN- 

TATioNS   IN   Application  —  Question   pob 

JUBY. 

In  an  action  on  a  fire  policy,  held  a  ques- 
tion for  the  Jury  whether  the  policy  was  void 
on  the  ground  that  plaintiff  had  committed  a 
fraud,  or  put  it  in  the  power  of  defendant's 
agent  to  do  so,  by  overvaluing  the  property  in 
the  application. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1787;   Dec  Dig.  §  668.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  John  S.  Wilson,  Judge. 

Action  by  W.  M.  Laird  against  the  Pied- 
mont Mutual  Fire  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Efird  &  Dreher,  for  appellant  Graham  & 
Sturkle,  for  respondent 


WOODS,  J.  In  this  action  on  a  fire  in- 
surance policy  of  $1,618,  the  plaintiff  recov- 
ered judgment  for  $1,468,  the  full  amount 
claimed.  The  defendant's  motion  for  the 
direction  of  a  verdict  in  its  favor  on  the 
ground  that  the  evidence  admitted  of  no  oth- 
er inference  than  that  the  plaintiff  had  com- 
mitted a  fraud  in  his  application  for  insur- 
ance was  refused,  as  was  also  his  subsequent 
motion  for  a  new  trial  on  the  same  ground. 
The  correctness  of  these  rulings  is  involved 
in  the  first  and  second  exceptions. 

The  first  exception  rests  on  the  proposition 
that  the  circuit  Judge  erred  "in  refusing  to 
direct  a  verdict  in  favor  of  the  defendant 
on  the  ground  that  the  proof  showed  that 
the  plaintiff  signed  the  applications  for  in- 
surance in  blank,  and  thereby  committed  a 
fraud  on  the  defendant  by  putting  it  in  the 
power  of  James  Dodd  to  fraudulently  and 
falsely  represent  the  facts  to  the  Insurance 
company  as  to  the  values,  risks,  and  as  to 
the  Incumbrances  by  giving  false  answers 
to  those  questions  in  the  applications.*' 

The  second  exception  alleges  similar  error 
in  the  refusal  to  grant  a  new  trial. 

The  written  application  for  the  policy  con- 
tains a  statement  that  the  valuations  therein 
contained  are  estimated  and  fixed  by  the 
applicant;  and  in  the  application  the  valua- 
tions and  the  insurance  desired  are  thus 
stated:  "On  two-story,  shingle  roof,  frame 
building,  while  occupied  by  W.  M,  Laird  as 
a  ginhouse,  situated  on  west  side  of  Wagner 
road,  in  Lexington  county,  S.  C,  9  miles  west 
of  Swansea,  S.  C,  on  Wagner  and  Swansea 
road.  Present  value  of  property  $800; 
amount  insurance  wanted,  $534.  On  ma- 
chinery consisting  of  two  gins,  pulleys,  belt- 
ing, shafting,  feeder,  condenser,  flues,  press, 
and  scales:  Present  value  $650;  amount  in- 
surance wanted,  $534.  On  engines  and  boil- 
ers: Present  value  of  property,  $600;  amount 
insurance  wanted,  $400."  Testimony  on  be- 
half of  plaintiff,  which  is  uncontradicted, 
tends  to  prove  that  the  plaintiff  consented 
to  take  out  the  insurance  at  the  argent  solic- 
itation of  one  Dodd,  the  agent  of  the  defend- 
ant company ;  that  the  application  was  made 
out  by  Dodd,  the  plaintiff  signing  it  without 
reading;  that  when  the  application  was 
made  out  and  signed,  Dodd  and  the  plaintiff 
were  together  at  the  plaintiff's  place  of  busi- 
ness, where  all  the  Insured  property  was 
under  Dodd's  observation ;  and  that  the  valu- 
ation was  agreed  on  by  Dodd  and  the  plain- 
tiff. These  valuations  were  no  doubt  high, 
but  they  necessarily  rested  on  opinion,  and 
there  was  evidence  tending  to  show  that  they 
were  not  excessive.  It  is  true  the  plaintiff 
admitted  he  had  paid  only  $300  for  machinery 
valued  at  $600,  but  this  is  not  conclusive  of  the 
true  value,  for  the  purchase  might  have 
been  made  for  less  than  the  market  value. 
The  circuit  court  was  not  in  error  in  re- 
fusing to  hold  the  policy  to  be  void  as  a 
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matter  of  law  pither  on  the  ground  that  the 
plaintiff  himself  had  committed  a  fraud  or 
had  put  It  In  the  power  of  Dodd  to  do  so  In 
the  overvaluation  of  the  property.  The  eri- 
dence  on  this  subject  made  an  issue  for  the 
jury.  There  was  no  evidence  whatever  of 
fraud  by  false  representation  as  to  Incum- 
brances on  the  property;  for  In  the  applica- 
tion there  was  no  answer  to  the  question  on 
that  point  The  fact  that  the  policy  provides 
that  the  insurance  company  shall  not  be 
liable  if  any  part  of  the  property  be  incum- 
bered does  not  affect  the  question  because 
the  appeal  does  not  rest  on  that  provision  of 
the  policy;  on  the  contrary,  defendant  rests 
its  case  on  the  position  that  the  plaintiff  by 
signing  the  application  in  blank  put  it  in 
the  power  of  Dodd  to  commit  a  fraud  on  the 
insurance  company  by  representing  the  prop- 
erty to  be  unincumbered.  There  was  no 
evidence  of  anything  said  or  done  by  the 
plaintiff  on  which  Dodd  could  base  any  rep- 
resentation to  the  defendant,  except  the  writ- 
ten application  signed  by  him,  and  that  con- 
tained no  representation  at  all  as  to  incum- 
brances. There  is  therefore  no  ground  to 
say  the  plaintiff  enabled  Dodd  to  deceive  the 
defendant  into  believing  there  was  no  incum- 
brance on  the  property. 

By  the  third  exception  it  is  submitted  the 
circuit  judge  erred  in  refusing  to  grant  a 
new  trial  on  the  ground  that  the  verdict  was 
clearly  excessive.  The  insurance  company 
was  liable  by  the  terms  of  the  policy  for  only 
three-fourths  of  the  value  of  the  personal 
property.  The  defendant  contends  the  evi- 
dence shows  conclusively  the  value  of  the 
entire  personal  property  was  not  over  $390, 
and  that,  therefore,  the  verdict  based  on  an 
insurance  of  $934  was  necessarily  excessive. 
As  already  said,  there  was  some  evidence 
that  the  value  stated  in  the  application  was 
the  true  value.  This  being  so,  it  was  not  er- 
ror of  law  on  the  part  of  the  circuit  judge 
to  refuse  to  set  aside  the  finding  of  the  Jury 
as  excessive. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(82  S.  C.  427) 

FORT  V.  FIRST  NAT.  BANK  OF  BATES- 
BURG. 

(Supreme  Court  of  South  Carolina.    April  13, 
1909.) 

1.  Banks  and  Baiykino  (§  153*)  — Condi- 
tional Deposit— Claim  of  Thibd  Person. 
Plaintiff  deposited  the  purchase  price  of 
land  with  a  bank  onder  an  agreement  with  the 
grantor  that  the  deposit  was  to  be  subject  to  the 
payment  of  a  mechanic's  lien  claim  against  the 
property,  if  such  claim  was  established  in  a  suit 
then  pending.  The  bank  was  informed  of  the 
agreement,  but  subsequently  paid  oat  all  of  the 
deposit  on  the  order  of  the  grantor.  Held,  that 
the  agreement  made  the  deposit  special  to  the 
extent  of  the  lien  claim,  and  the  bank  was  liable 
to  the  purchaser  for  the  amount  of  the  judg- 


ment recovered  in  the  lien  suit,  and  which  was 
paid  by  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §S  484,  494;    Dec.  Dig.  § 

2.  EviUENCB  (§  171*)— Best  and  Segondabt 
Evidence—Contents  of  Wbiting — CHscks. 

In  an  action  against  a  bank  on  its  lia- 
bllibr  on  a  deposit  made  by  plaintiff  for  the 
vendor  of  property,  on  condition  that  the  de- 
posit be  subject  to  a  mechanic's  lien  claim 
against  the  property,  evidence  to  show  the  mon- 
ey was  paid  to  the  bank  by  a  check  is  not  in- 
admissible as  evidence  tending  to  prove  its 
contents  without  proof  of  the  loss  of  the  check, 
as  the  check  is  a  collateral  matter,  and  a  ques- 
tion as  to  its  contents  or  form  is  not  the  prin- 
cipal matter  in  dispute. 

[Ed.  Note.->For  other  cases,  see  Evidence, 
Cent  Dig.  9§  460,  528;  Dec.  Dig.  |  171.*] 

3.  Banks  and  Banking  (§  153*)— Special 
DEPOBIT&— Effect  of  Deposit  Slip. 

A  deposit  slip  is  a  mere  acknowledgment  by 
the  bank  that  the  amount  named  has  been  re- 
ceived, and  does  not  purport  to  embody  the  con- 
tract between  the  parties,  and  cannot  affect  the 
rights  of  a  person  depositing  money  with  the 
bank  for  another  under  an  agreement  between 
the  depositor  and  the  person  for  whose  benefit 
the  deposit  was  made  that  the  deposit  should 
be  subject  to  a  lien  against  property  purchased 
by  the  depositor,  where  the  bank  has  knowledge 
of  the  agreement  and  receives  the  deposit  sub- 
ject to  the  payment  of  the  lien. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec;  Dig.  S  153.*] 

4.  Banks  and  Banking  (8  227*)— Deposits- 
Actions  Against  Bank  —  Evidence  — 
Amount  of  Recovebt. 

Evidence,  In  an  action  against  a  bank  to 
recover  on  a  contract  between  the  depositor, 
who  was  the  purchaser  of  property,  and  the 
^antor,  under  which  the  deposit  was  to  be  sub- 
ject to  the  payment  of  a  mechanic's  lien  against 
the  property,  held  to  show  that  the  contract  was 
for  the  payment,  not  only  of  the  original  amount 
of  the  mechanic's  lien,  but  for  the  coets  and 
fees  incident  to  a  suit  to  enforce  tiie  lien. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  §  227.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  liexlngton  County. 

Action  by  James  C.  Fort  against  the  First 
National  Bank  of  Batesburg.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Barrett  Jones  and  Efird  &  Dreher,  for  ap- 
pellant. Graham  &  Sturkie  and  E.  L.  Asbill, 
for  respondent 

JONES,  J.  The  testimony  tends  to  show 
these  facts:  In  December,  1903,  S.  B.  Coats 
offered  to  sell  James  C.  Fort  a  house  and 
lot  in  Batesburg,  S.  C,  for  $850,  and  Fort 
was  informed  that  the  First  National  Bank 
of  Batesburg  had  a  mortgage  on  the  prem- 
ises, and  that  Rogers  Bayly  was  claiming 
a  mechanic's  lien  thereon  for  $58.  A  suit 
was  then  pending  in  the  common  pleas  court 
for  Lexington  county  by  Bayly  as  plaintiff 
against  Coats  and  the  First  National  Bank 
as  defendants  for  the  enforcement  of  the  al- 
leged mechanic's  lien.  Not  desiring  to  as- 
sume the  risk  of  this  controversy,  on  Decem- 
ber 8,  1903,  plaintiff  with  Coats  went  to  the 
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defendant  bank,  and  the  parties,  at  the  snff- 
gestlon  and  approyal  of  the  president  of  the 
bank,  I>r.  W.  H.  Tlmmerman,  agreed  that  the 
purchase  money  should  be  paid  Into  the  bank, 
and  that  the  bank  should  retain  a  sufficient 
amount  of  the  funds  to  pay  the  Bayly  claim 
after  the  settlement  of  the  controversy.  At 
this  meeting  Bayly  notified  plaintiff  of  his 
claim.  The  cashier  at  that  time,  Mr.  W.  W. 
Watson,  was  Informed  of  the  situation,  and 
was  asked  by  the  president  whether  a  portion 
of  the  purchase  money  could  be  left  in  the 
bank  pending  the  settlement  of  the  alleged 
mechanic's  lien,  to  which  the  cashier  replied 
that  it  could  be  done,  provided  the  parties 
agreed,  and  he  was  instructed  to  that  effect. 
The  cashier  then  knew  that  Co&tB  was  will- 
ing to  make  such  agreement,  but  he  testified 
that  Fort  said  he  did  not  attach  any  im- 
portance to  the  Bayly  claim.  After  the  agree- 
ment mentioned,  the  plaintiff  accepted  the 
deed  of  the  premises,  and  in  the  presence  of 
the  cashier  delivered  to  Coats  a  check  drawn 
by  himself  on  the  National  Loan  &  Exchange 
Bank  of  Columbia  for  $850,  payable  to  the 
order  of  Coats.  Coats  immediately  indorsed 
this  check,  and  deposited  it  with  the  bank, 
after  signing  his  name  to  the  usual  deposit 
slip,  which  recited  the  deposit  of  the  check 
and  Its  amount,  and  contained  at  the  foot 
these  words:  "Paid  Dec  8,  1903,— First  Na- 
tional Bank  of  Batesburg,  8.  0."  There  was 
other  testimony  showing  that  the  check  was 
promptly  paid.  Coats  thereupon  gave  his 
check  on  the  fund  to  the  cashier  for  $76.55 
in  settlement  of  the  mortgage  on  the  prem- 
ises held  by  the  bank.  On  December  16^ 
1903,  the  bank  cashed  his  check  on  the  fund 
for  $60,  and  on  December  23, 1903,  cashed  his 
check  for  the  remainder  of  the  fund,  $723.45. 
Afterwards  judgment  was  recovered  in  favor 
of  Bayly  establishing  a  mechanic's  lien  upon 
the  premises  to  the  amount  of  $122.42,  which 
plaintiff  was  compelled  to  pay  to  prevent 
sale  of  the  premises.  This  action  was  brought 
to  recover  that  sum  from  the  defendant  bank 
upon  its  agreement  above  mentioned,  and  re- 
sulted in  a  judgment  for  plaintiff  for  $100. 

From  the  foregoing  statement  it  is  manifest 
that  there  was  no  error,  as  alleged  in  the 
second  exception,  in  refusing  to  direct  a  ver- 
dict In  favor  of  the  defendant  There  can 
be  no  doubt  of  the  bank's  liability  if  it  ac- 
cepted the  deposit  with  knowledge  of  and  as- 
sent to  the  alleged  agreement  subjecting  it  to 
the  dalm  of  Bayly.  The  agreement  made  the 
deposit  spediEd  to  the  extent  of  the  Bayly 
claim,  and  it  was  the  duty  of  the  bank  to  re- 
tain of  the  deposit  a  sum  sufficient  to  pay  the 
Bayly  claim. 

Nor  was  there  error,  as  alleged  in  the  first 
exception,  in  admitting  parol  evidence  tending 
to  show  that  money  was  paid  defendant  bank 
by  a  check.  The  objection  that  the  check  is 
a  written  Instrument,  and  evidence  of  its 
contents  cannot  be  given  without  proof  of 
loss,  is  not  tenable  as  applied  to  this  case. 
The  check  is  a  collateral  matter,  and  the 


question  is  not  as  to  the  contents  or  form  of 
a  check,  but  as  to  the  making  of  a  special 
or  conditional  deposit  to  protect  plaintiff 
against  the  Bayly  dalm.  It  is  not  disputed 
that  the  deposit  was  made  of  a  check  for 
$850,  which  was  in  fact  duly  cashed. 

The  third  exception  all^^  error  in  the 
court's  instruction  to  the  jury  substantially 
that,  if  the  bank  officer  knew  of  the  alleged 
agreement  to  subject  the  deposit  to  the  pay- 
ment of  a  particular  claim,  the  mere  fact  that 
the  deposit  slip  may  be  in  the  name  of  the 
depositor  would  not  compel  the  bank  officer 
to  honor  the  checks  of  the  depositor  to  the 
extent  of  the  whole  fund  without  retention 
for  such  claim. 

Appellant's  contention  is  that  the  deposit 
slip  is  the  contract  between  the  bank  and  the 
depositor,  and  the  bank  is  bound  to  honor  the 
depositor's  checks  to  the  extent  of  the  de- 
posit. The  deposit  slip  is  a  mere  acknowledg- 
ment by  the  bank  that  the  amount  named  has 
been  received  (3  Ency.  Law,  830),  and  does 
not  purport  to  embody  the  contract  between 
the  parties,  and  cannot  affect  the  rights  of 
plaintiff  under  his  alleged  agreement  with 
the  depositor  and  the  bank  officers.  The  con- 
temporaneous agreement  among  the  plaintiff, 
the  depositor,  and  the  bank  officers  affected 
the  deposit,  with  the  trust  assumed  by  the 
bank  to  hold  suffident  of  it  to  protect  plain- 
tiff against  the  Bayly  dalm.  This  case  dif- 
fers from  Bank  v.  Mahon,  78  8.  C.  412,  59  8. 
E.  81,  as  in  that  case  the  bank  had  no  con- 
trol over  the  deposit  as  it  was  In  the  name  of 
parties  not  bound  by  any  contract  affecting 
the  disposition  of  the  deposit,  whereas  in 
this  case  the  depositor  and  the  bank  agreed 
to  protect  the  plaintiff,  and  thus  Induced  the 
plaintiff  to  pay  over  the  money  deposited. 
The  principle  of  livingstain  v.  Banking  Co., 
77  8.  a  809,  57  8.  E.  182,  122  Am.  8t  Rep. 
568^  is  more  applicable,  as  It  affirms  the  right 
of  a  depositor  to  make  an  express  contract 
with  the  bank  that  his  deposit  account  shall 
be  applied  to  his  debts  to  the  bank  and  to 
any  other  legitimate  purpose.  Under  the 
last  exception,  it  is  contended  that  the  court 
erred  in  not  charging  the  jury  plaintiff's 
request:  "That,  if  the  jury  come  to  the  con- 
clusion that  the  bank  is  liable  at  all,  then 
it  is  liable  only  for  the  amount  of  wlilch  Fort 
had  notice,  $58,  and  not  for  the  amount  sued 
for,  $122.42."  The  amount  of  the  recovery  on 
the  Bayly  dalm  Included,  not  only  tl^e  origi- 
nal claim  of  $58,  but  the  costs  and  fees  of 
the  suit  Dr.  Timmerman,  the  president  of 
the  bank,  testified  that  the  money  was  left  in 
the  bank  ''subject  to  the  adjudication  of  the 
Bayly  claim."  W.  H.  Sill  testified  that  the 
parties  agreed  to  leave  "the  amount  in  the 
bank,  and  let  Mr.  Bayly  and  Mr.  Coats  fight 
it  out  to  get  Mr.  Fort  a  clear  title  to  the 
place."  The  plaintiff  testified  that  Mr.  Wat- 
son, the  cashier,  filled  out  the  check  given  by 
him  in  paynyent  of  the  premises;  that  he 
told  the  cashier  to  be  sure  to  hold  enough 
money  to  pay  the  Bayly  claim;  that  "he  put 
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it  (the  check)  In  with  the  condition  that  they 
wonld  hold  him  clear  and  have  na  further 
trouble  about  the  Bayly  dalm."  It  la  true 
there  was  eyidence  that  the  Bayly  claim  was 
$58»  but  the  suit  thereon  was  pending  and 
the  bank  was  a  party  thereto,  and  all  parties 
were  bound  to  know  that.  If  Judgment  was 
recovered,  it  would  include  the  incidental 
costs  and  fee&  In  the  situation  of  the  testi- 
mony the  court  was  correct  in  declining  to 
limit  the  bank's  UabiUty  to  $58. 

The  Judgmoit  of  the  circuit  court  is  af- 
firmed. 


(82  S.  C.  4M) 

PTROSS  T.  FRASER. 

(Supreme  Court  of  South  Oarolina.    April  2#, 
1909.) 

1.  MOBTGAGES    (|   900*)  ^  PATlOmT  ^  TeNDEB 

Before  Mattteitt. 

A  tender  before  maturity  of  the  amount  of 
a  mortgage,  with  interest  to  maturity,  which  the 
mortgagee  refuses  to  accept,  ia  not  a  legal  ten- 
der so  as  to  discharge  the  lien. 

[EU.  Note.— -For  other  cases,  see  Mortgages, 
Cent  Dig.  §885;   Dec.  Dig.  §  300.*] 

2.  MOBTGAGES  (|  800*)  —  PaTMBRT  —  TllfB  OF 

Ten  DEB. 

The  acceptance  of  a  partial  payment  of  a 
mortgage  debt  before  maturity  is  not  a  waiver 
of  the  mortgagee's  right  to  refuse  to  accept  a 
tender  of  the  balance  before  maturity. 

[ESd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  885;   Dec  Dig.  §  300.*] 

8.  MOBTGAGES  (§  300*)  —  Paticent  —  Tendeb 

Befobb  MATUsmr. 

CHt.  Code  1902^  |  2875,  requiring  satisfac- 
tion of  a  mortgage  on  payment  or  legal  tender 
of  the  debt,  does  not  apply  to  a  tender  made 
before  maturity. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  885;   Dec.  Dig.  |  300.*1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Georgetown  County. 

Action  by  Richard  Pyross  against  John 
W.  Fraser.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

T.  St  Mark  Sasportas,  for  appellant  M. 
W.  Pyatt,  for  respondent 

WOODS,  J.  This  action  was  brought  for 
the  foreclosure  of  a  mortgage  on  land  in 
the  city  of  Georgetown  given  by  the  defend- 
ant to  the  plaintiff  to  secure  a  bond  for  the 
sum  of  $250,  the  purchase  money  of  the 
land.  The  complaint  alleged  the  balance  due 
at  the  time  of  the  commencement  of  the 
action  to  be  $117,  with  interest  and  attor- 
ney's fees.  The  defense  alleged  in  the  an- 
swer was  tender  on  March  14,  1905,  of  the 
sum  of  $67,  as  the  full  amount  then  unpaid. 
The  issues  were  referred  to  a  referee,  who 
reported  that  the  last  installment  of  the 
bond  became  due  on  July  20,  1905,  and  on 
that  day  the  entire  sum  due  by  the  defend- 
ant was  $47,  and  that  the  defendant's  tender 
on  March  14,  1905,  was  not  a  legal  tender, 
and  did  not  discharge  the  lien  of  the  mort- 
gage, because  the  tender  was  made  before 


the  last  installment  fell  due,  and  the  mort* 
gagee  could  not  be  compelled  to  accept  his 
debt  until  maturity.  The  circuit  court  sus- 
tained the  referee  and  made  a  decree  of 
foreclosure. 

Few  adjudications  of  the  question  here 
made  as  to  the  right  of  a  debtor  to  pay  his 
debt  before  maturity  are  to  be  found,  for 
the  reason  that  a  creditor  rarely  refuses  to 
accept  a  premature  t^ider  of  his  debt  when 
It  includes  Interest  to  the  date  of  maturity. 
In  all  the  cases,  however,  where  the  Question 
has  been  decided  under  the  common  law,  it 
has  been  held  that  the  creditor  cannot  be 
compelled  to  give  up  his  investment  before 
maturity.  Quynn  v.  Whetcroft  (Md.)  3  Har. 
&  McH.  136,  1  Am.  Dec.  375;  Abbe  v.  Good- 
win, 7  Conn.  377 ;  Brown,  v.  Cole,  14  Sim. 
427,  60  Eng.  Reprint  424.  To  hold  other- 
wise would  be  to  change  the  contract  of  the 
parties.  The  creditor  may,  however,  waive 
his  right  to  insist  on  strict  compliance  with 
the  contract 

In  this  case  it  was  admitted  the  plaintiff 
received  from  the  defendant  without  ob- 
jection a  partial  payment  of  $15  of  the  last 
installment  on  15th  February,  1904,  long  be- 
fore it  became  due.  The  argument  is  that 
this  showed  waiver  of  right  to  insist  on  post- 
ponement of  payment  of  the  remainder  until 
maturity.  But  this  favor,  extended  to  the 
defendant  as  to  part  of  the  debt,  did  not  bind 
the  creditor  to  extend  a  like  favor  as  to  the 
remainder.  Each  party  had  an  equal  right 
to  require  the  other  to  perform  the  contract 
as  it  was  written.  Paying  a  part  of  the 
debt  before  maturity  would  not  have  been 
a  waiver  by  the  debtor  of  his  right  to  post- 
pone jMiyment  of  the  remainder  until  ma- 
turity. So  receiving  a  part  of  the  debt  be- 
fore maturity  was  not  a  waiver  of  the  right 
of  the  creditor  to  hold  the  remainder  of  his 
investment  until  maturity.  The  provisions  of 
section  2375  of  Civil  Code  of  1902,  requiring 
satisfaction  of  mortgages  on  payment  or 
legal  tender  of  the  debt,  though  relied  on  by 
the  appellant,  does  not  affect  the  matter,  for 
the  reason  that  the  tender  before  maturity 
was  not  a  legal  tender. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

(82  S.  C.  606) 
PEARSON  V.  MILLS   MFG.   CO. 

(Supreme  Conrt  of  South  Carolina.     May  4^ 
1900.) 

1.  Statutes  (t  158*)— Repeals  bt  Implica- 
tion. 

Repeals  of  statutes  by  implication  are  not 
favored. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  228;   Dec  Dig.  §  158.*] 

2.  Statutes  (§  169*)— Repeals  by  Implica- 
tion—Repugnancy. 

To  effect  a  repeal  of  a  statute  by  implica- 
tion on  account  of  repugnancy,  the  repugnan- 
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CY  must  not  only  be  plidn,  but  the  provisions  of 
the  two  statutes  must  be  incapable  of  any  rea- 
sonable reconcilement. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Ofent  Dig.  §$  229,  231;   Dec.  Dig.  §  159.*] 

8w  Mastbb   and    Sb»vant   (§   83*)— Wages- 
Payment— Statutes— Construction. 

Civ.  Code  1902,  {  2719,  requires  everv  cor- 
poration, person,  or  firm  issuing  any  evidence 
of  indebtedness  in  payment  of  wages  to  redeem 
the  same  in  goods  or  money  on  demand  within 
80  days  from  delivery,  provided  that  if  such 
corporation,  etc.,  has  a  regular  pay  day  once  in 
every  30  days,  it  need  not  redeem  such  token 
in  cash  until  the  first  pay  day  after  the  same 
becomes  payable.  Section  2720  provided  that 
any  person,  firm,  or  company  engaged  in  manu- 
facturing or  mining  who  shall  issue  any  check 
or  token  not  payable  at  the  option  of  the  holder 
in  goods  or  money  as  required  by  section  2719, 
or  who  shall  fail  to  redeem  the  same  on  presen- 
tation within  30  days  after  delivery,  shall  for- 
feit to  the  employe  $50,  etc.  This  was  amended 
by  Acts  1904  (24  Stat,  at  Large,  p.  442),  which 
added  the  words:  "Provided,  that  in  establish- 
ments for  manufacturing  lumber  or  brick  such 
checks  shall  not  be  redeemable  in  cash  except 
on  regular  pay  days."  Held,  that  the  proviso 
to  section  2720  is  not  repugnant  to  the  proviso 
to  section  2719,  and  did  not  repeal  it  by  implica- 
tion, and  hence  an  employ^  in  a  cotton  factory 
was  not  entitled  to  recover  the  penalty  provided 
by  section  2720  on  the  ground  that  a  discount 
had  been  deducted  from  checks  given  him  on 
tender  on  other  than  a  regular  pay  day. 

[£X1.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  83.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;   J.  (X  Klugh,  Judge. 

Action  by  B.  F.  Pearson  against  the  Mills 
Manufacturing  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Affirmed. 

J.  R.  Martin,  for  appellant  Cothran,  Dean 
&  Cotbran,  for  respondent 

HYDRICK,  J.  Plaintiff  brought  this  ac- 
tion under  sections  2719  and  2720  of  Civil 
Code  of  1902  to  recover  of  defendant  $50,  the 
penalty  provided  by  section  2720,  and  $1.13 
discount,  which  had  been  deducted  from  the 
face  value  of  certain  memoranda,  tokens,  or 
evidences  of  indebtedness,  commonly  called 
merchandise  checks,  which  had  been  Issued 
to  him  by  defendant  In  payment  for  the 
labor  of  his  minor  children  In  the  defendant's 
cotton  factory.  Plaintiff  testified,  In  sub- 
stance, as  follows:  In  the  fall  of  1906  he  had 
four  children  working  In  defendant's  mill. 
Some  dissatisfaction  arose,  and  he  gave  two 
weeks'  notice  of  his  Intention  to  quit,  and 
did  quit  accordingly.  He  applied  to  defend- 
ant's bookkeeper  for  his  time,  and  the  book- 
keeper gave  him  $11.25  In  metah  checks, 
which  were  good  for  merchandise  only  at 
defendant's  store.  He  took  them  to  the  man- 
ager of  defendant's  store,  who  gave  him  $10.- 
12  in  cash  for  them.  Defendant  had  two 
regular  pay  days  in  each  month.  This  trans- 
action did  not  occur  on  a  regular  pay  day. 
He  did  not  present  the  checks  on  a  regular 
pay  day,  and  demand  cash  for  them.  He 
did  not  demand  their  face  value  In  mer- 
chandise. He  was  not  required  to  take  the 


checks,  but  took  th^m  rather  than  go  back 
to  the  mill  on  a  regular  pay  day,  and  get 
the  money  due  him.  Upon  the  close  of  plain- 
tiff's testimony  the  trial  judge  granted  de- 
fendant's motion  for  nonsuit 

The  sections  of  the  Code  referred  to  are  as 
follows:  Section  2719:  "It  wUl  not  be  lawful 
for  any  corporation,  person  or  firm  in  this 
state  to  issue,  pay  out  or  circulate  for  pay- 
ment of  the  wages  of  labor,  any  order,  cheeky 
memorandum,  token  or  evidence  of  indebted- 
ness, payable  in  whole  or  in  part  otherwise 
than  In  lawful  money  of  the  United  States, 
unless  the  same  is  negotiable  or  redeemable 
at  its  face  value,  without  discount,  in  cash 
or  goods,  wares  or  merchandise  or  supplies, 
at  the  option  of  the  holder,  at  the  store  or 
place  of  business  of  such  firm,  person  or  cor> 
poratlon,  or  at  the  store  of  any  other  person 
on  whom  such  paper  may  be  drawn,  where 
goods,  wares  or  merchandise  are  kept  for 
sale;  sold  or  exchanged,  and  the  person  who, 
or  corporation,  firm  or  company  which,  may 
Issue  any  such  order,  check,  memorandum, 
token  or  other  evidence  of  indebtedness, 
shall,  upon  presentation  and  demand,  with- 
in thirty  days  from  the  date  of  delivery 
thereof,  redeem  the  same  in  goods,  wares, 
merchandise  or  supplies,  at  the  current 
cash  market  price  for  like  goods,  wares, 
merchandise  or  supplies,  or  in  lawful  mon- 
ey of  the  United  States,  as  may  be  demand- 
ed by  the  holder  of  any  such  order,  mem- 
orandum, token  or  other  evidence  of  in- 
debtedness: Provided,  that  if  said  corpor- 
tlon,  person  or  firm  engaged  as  specified 
in  this  section  have  a  regular  pay  day  once  in 
every  thirty  days,  then  said  corporation, 
person  or  firm  shall  not  be  required  to  re- 
deem such  token  or  evidence  of  indebtedness 
in  cash  until  the  first  pay  day  after  the 
same  becomes  payable,  as  herein  provided, 
and  such  token  or  evidence  of  indebtedness 
shall  be  presented  for  payment  in  cash  only 
on  such  pay  days:  Provided  that  the  provi- 
sions of  this  section  shall  not  apply  to  agri- 
cultural contracts,  or  advances  made  for 
agricultural  purposes."  Section  2720:  "Ai^ 
officer  or  agent  of  any  corporation,  or  any 
person,  firm  or  company,  engaged  in  the  busi- 
ness of  manufacturing  or  mining  in  this 
state,  who  by  themselves  or  agent  shall  is- 
sue or  circulate  in  payment  for  wages  of 
labor  any  order,  check,  memorandum,  token 
or  evidence  of  indebtedness,  payable  in 
whole  or  In  part  otherwise  than  in  lawful 
money  of  the  United  States  without  being 
negotiable  and  payable  at  the  option  of  hold- 
er in  goods,  wares,  merchandise,  supplies  or 
lawful  money  of  the  United  States  as  re- 
quired by  section  2719,  or  shall  fail  to  re- 
deem the  same  when  presented  for  payment 
within  thirty  days  from  date  of  delivery 
thereof,  by  said  company  or  its  agents,  at  his 
or  their  office  or  place  of  business,  in  lawful 
money  of  the  United  States,  or   who  shall 
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<K>mpel  or  attempt  to  coerce  any  employ^ 
of  any  sucb  corporation,  shall  forfeit  to  the 
employ^  or  legal  owner  and  holder  of  such 
order,  check,  memorandum,  token  or  evidence 
of  indebtedness,  fifty  dollars^  to  be  recovered 
in  any  court  of  competent  Jurisdiction:  Pro- 
iHded,  that  in  establishments  for  manufacture 
4ng  lumber  or  brick  such  checks  shall  not  be 
redeemable  in  cash  except  on  regular  pay 
days"  As  was  originally  enacted,  section 
2720  did  not  contain  the  words  which  have 
been  italicized.  These  were  introduced  by 
way  of  amendment  by  the  act  of  1904  (24 
Stat  at  Large,  p.  442). 

The  plalntlil  contends  that  the  proviso  to 
section  2720  is  repugnant  to  the  proviso  to 
section  2719,  and,  being  the  later  statute, 
repeals  the  former  by  implication.  This  con- 
tention is  clearly  untenable.  Repeals  by  im- 
plication are  not  favored.  In  State  v.  Alex- 
ander, 14  Rich.  Law,  251,  the  court  quotes 
with  approval  from  Goddard  v.  Boston,  20 
Pick.  (Mass.)  407,  as  follows:  "A  later  stat- 
ute on  a  given  subject,  not  repealing  an 
earlier  one  in  terms,  is  not  to  be  taken  as  a 
repeal  by  implication,  unless  it  is  plainly 
repugnant  to  the  former,  or  unless  it  fully 
embraces  the  whole  subject-matter."  The 
authorities  agree  that,  to  effect  a  repeal  by 
implication  on  account  of  repugnancy,  the 
repugnancy  must  not  only  be  plain,  but  the 
provisions  of  the  two  statutes  must  be  in- 
<*apable  of  any  reasonable  reconcilement; 
for,  if  they  can  be  construed  so  that  both 
can  stand,  the  court  will  so  construe  them. 
We  are  unable  to  see  any  repugnancy  be- 
tween the  provisos  to  the  two  sections  above 
quoted,  and  hence  there  is  no  room  for  the 
application  of  the  principle  of  repeal  by  im- 
plication. 

There  Is  no  testimony  tending  to  sustain 
either  of  the  other  points  made  by  appel- 
lant, to  wit,  that  defendant  did  not  have  reg- 
ular pay  days,  or  that  the  defendant  com- 
pelled or  attempted  to  coerce  the  plaintiff 
to  receive  the  checks. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(82  s.  C.  416) 

LYLES  V.  KINARD  et  a1. 

-(Supreme  Court  of  South  Carolina.     April  18, 
1909.) 

1.  Pleading   (§   51*)--Sepabate   Causes   of 
Action.  .    .^  ,  ,. 

A  complaint  alleged  that  plamtiff  delivered 
her  mare  to  defendant  K.,  authorizing  him  to 
«e11  it  for  cash;  that  K.  sold  the  mare  to  the 
other  defendants,  members  of  a  firm  of  which 
K.  was  a  member,  agreeing  to  allow  them  as  a 
credit  a  bill  then  due  from  K.  to  the  other  de- 
fendants without  plaintiflTs  knowledge ;  *  that 
the  other  defendants  thereafter  sold  the  mare  to 
another,  and  offered  to  pay  to  K.  the  difference 
between  the  supposed  price  of  the  mare  and  the 
amount  due  from  K,  to  them  without  plaintiff's 
authority:  and  that  defendants  refuse  to  pay 
plaintiff  the  value  of  the  mare.  Held,  that  only 
one  cause  of  action  against  all  the  defendants 


was  alleged ;  the  allegation  that  the  defendants 
other  than  K.  paid  a  part  of  the  price  by  al- 
lowing credit  to  K.  on  a  debt  being  only  an  al- 
legation of  the  method  by  which  the  primary 
wrong  was  accomplished. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent,  Dig.  S  112;   Dec.  Dig.  §  61.*] 

2.  PuiADiNO  (§  367*)— Deiotbbbb— Motion  to 

Marb  Definite  and  Cebtain. 

Where  a  complaint  did  not  state  a  cause 
of  action  against  the  defendants  other  than  one 
K,,  the  remedy  was  by  demurrer,  and  not  by 
motion  to  make  the  complaint  more  definite  and 
certain. 

[E)d.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  1173 ;    Dec.  Dig.  §  367.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   Ernest  Gary,  Judge. 

Action  by  Mary  E.  Lyles  against  J.  M. 
Kinard  and  others,  copartners.  A  motion 
was  granted  requiring  the  complaint  to  be 
made  more  definite  and  certain,  and  plain- 
tiff appeals.    Reversed. 

B.  L.  Craig,  for  appellant.  J.  Wm.  Thur- 
mond, for  respondents. 

WOODS,  J.  The  defendants  H.  0.  Wat- 
son and  W.  O.  Tompkins,  copartners  trad- 
ing as  Watson  &  Tompkins,  contending  that 
the  plaintiff  had  blended  two  causes  of  ac- 
tion, one  against  the  defendant  Kinard  and 
the  other  against  Watson  &  Tompkins,  made 
a  motion  to  require  the  complaint  to  be 
made  more  definite  and  certain  by  the  state- 
ment of  the  alleged  causes  of  action  against 
the  defendants  separately.  The  circuit  Judge 
took  the  defendant's  view,  and  granted  the 
motion.    The  plaintiff  appeals. 

We  think  only  one  cause  of  action  is  stat- 
ed in  the  complaint,  and  that  the  motion 
should  have  been  refused.  The  complaint 
alleges:    "That  heretofore,  to  wit,   on  the 

day  of  December,  1907,  the  plaintiff 

was  the  owner  of  a  certain  bay  mare  of  the 
value  of  one  hundred  and  fifty  dollars  ($150), 
which  she  was  desirous  of  selling,  and  for 
that  purpose  put  it  into  the  hands  of  the 
defendant  J.  M.  Kinard,  then  the  manager  of 
Martin's  Livery  Stables,  in  the  city  of  Colum- 
bia, authorizing  and  directing  him  to  sell 
the  same  for  her  account  That  this  plaintiff 
is  informed  and  believes  that  the  said  J. 
M.  Kinard  offered  to  sell  the  said  mare  to 
the  defendants  Watson  &  Tompkins,  but, 
without  the  knowledge  and  approval  of  this 
plaintiff,  agreed  to  allow  the  said  Watson  & 
Tompkins  a  credit  on  account  of  said  pur- 
chase a  certain  bill  that  was  then  due  by 
the  said  J.  M.  Kinard  to  the  said  Watson 
&  Tompkins,  which  said  agreement  was  en- 
tirely without  the  knowledge  or  authority  of 
this  plaintiff,  the  said  horse  being  put  in 
the  hands  of  said  J.  M.  Kinard  for  sale  for 
cash,  and,  in  pursuance  of  said  agreement  be- 
tween said  Kinard  and  said  Watson  &  Tomp- 
kins, said  mare  was  turned  over  to  said 
Watson  &  Tompkins,  who  thereafter,  as  the 
plaintiff  is  informed  and  believes,  sold  the 
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said  bay  mare  to  some  person  unknown  to 
this  plaintiff,  and  offered  to  pay  over  to  the 
said  Kinard  a  small  sum  of  money,  which 
is  alleged  to  be  the  difference  between  the 
supposed  figure  at  which  the  said  mare  was 
sold  and  the  amount  due  by  the  said  J.  M. 
Kinard  to  the  said  Watson  &  Tompldns, 
which  transaction  was  wholly  without  the 
authority  or  consent  of  this  plaintiff,  and  the 
defendants  now  neglect  and  refuse  to  pay 
over  to  this  plaintiff  the  value  of  the  said 
mare  sold." 

The  only  primary  right  of  the  plaintiff 
stated  in  the  complaint  is  the  right  to  have 
the  value  of  her  bay  mare  which  the  defend- 
ant Kinard  was  authorized  to  sell  as  her 
agent  for  cash.  The  only  primary  wrong  of 
the  defendants  is  the  sale  of  the  mare  by 
Kinard  in  violation  of  his  contract  to  sell  as 
agent  of  the  plaintiff  for  cash,  and  the  al- 
leged participation  of  Watson  &  Tompkins 
in  Kinard^s  breach  of  his  contract  The  al- 
legation that  Watson  &  Tompkins  paid  a 
part  of  the  purchase  price  by  allowing  credit 
to  Kinard  on  a  debt  due  to  th^n  is  nothing 
more  than  an  allegation  of  the.  method  by 
which  the  primary  wrong  was  accomplished. 
Du  Bose  V.  Kell,  72  S.  C.  208,  51  S.  B.  692; 
Wright  V.  WiUoughby,  79  S.  O.  438,  60  S. 
B.  971.  If  the  complaint  does  not  allege 
facts  sufficient  to  constitute  a  cause  of  ac* 
tlon  against  the  defendants  Watson  &  Tomp- 
kins, the  remedy  is  by  demurrer.  On  that 
point  we  express  no  opinion. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(82  S.  C.  600) 

WILLIS  V.  WHITTLE  et  al. 

(Supreme  Court  of  South  Carolina.    April  26, 
1909.) 

Chattel  Mobtoages  ($  261*)  —  Bbbach  of 
Conditions— BioHT  of  Seizure. 

The  authority  in  a  chattel  mortgage  to 
seize  and  sell  the  property  on  default  m  pay- 
ment Is  a  license,  coupled  with  an  interest, 
which  cannot  be  revoked  after  breach  of  condi- 
tion, and  includes,  by  necessary  implication,  the 
right  to  take  the  property  from  the  mortgagor's 

g remises,   providea  it  can  be  done  without  a 
reach  of  the  peace. 

[Ed.  Note.—For  other  cases,  see  Chattel  Mort- 
gages, Dec  Dig.  I  261.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;   Oeo.  B.  Prince,  Judge. 

Action  by  D.  F.  Willis  against  J.  D.  Whit- 
tle and  another.  Judgment  for  defendants. 
Plaintiff  appeala    Affirmed. 

T.  B.  Morgan  and  Davis  &  Best,  for  ap- 
pellant. R.  C.  Holman  and  J.  B.  Hardey, 
for  respondents. 

HYDRICK,  J.  This  Is  an  appeal  from  a 
judgment  of  nonsuit  in  an  action  of  damages 
for  trespass. 

The  plaintiff  gave  the  defendant  Whittle 
a  chattel  mortgage  over  a  horse.    The  mort- 


gage contained  the  usual  clause,  authorizing 
the  mortgagee  or  his  agmt  to  seize  and  sell 
the  property  on  default  of  payment  of  the 
debt,  and  deduct  from  the  proceeds  of  sale 
the  costs  and  expenses  of  seizure,  etc.  The 
condition  of  the  mortgage  having  been  brok- 
en, the  defendant  Sprawls  was  appointed  by 
the  defendant  Whittle  as  his  agent  to  seize 
the  horse.  Before  the  seizure,  Sprawls  wmt 
to  plaintiff  and  demanded  payment  of  the 
debt,  and,  on  plaintHTs  failure  to  pay,  told  him 
that  he  was  going  to  seize  the  horse.  Plain- 
tiff  objected  to  his  doing  so,  without  his  tak- 
ing out  claim  and  delivery  proceedings.  Nev- 
ertheless Sprawls  went  to  plaintiff's  house 
during  his  absence,  and  told  plaintiff's  moth- 
er, who  was  living  with  plaintiff,  that  he  had 
come  to  seize  the  horse.  She  told  him  that 
both  her  sons  and  her  husband  were  absent 
from  home,  and  that  her  son,  the  plaintiff, 
had  Instructed  her  to  object  to  any  one  tak* 
ing  the  horse,  and  she  did  object  to  his  doing 
so.  Notwithstanding  her  objection  and  the 
previous  objection  of  the  plaintiff.  Sprawls 
went  to  the  stable,  took  the  horse  out,  and 
carried  him  away.  A  few  days  afterwards 
the  plaintiff  paid  the  balance  due  on  the 
mortgage  debt,  and  $10  in  addition,  the 
amount  charged  by  the  defendants  as  the 
costs  and  expenses  of  collection  and  seizure, 
whereupon  the  defendants  returned  the  horse 
to  him.  The  plaintiff  then  brought  this 
action  to  recover  |1,000  damages  for  the  al- 
leged trespass  in  seizing  the  horse,  and  com- 
pelling him  to  pay  |10,  besides  the  mort- 
gage debt,  to  regain  possession  of  him. 
There  is  no  testimony  tending  to  show  that 
the  charge  of  $10  was  unreasonable.  On 
the  other  hand,  it  showed  that  the  plaintiff 
voluntarily  paid  it 

It  is  well  settled  that,  after  condition 
broken,  the  legal  title  to  mortgaged  chattels 
vests  in  the  mortgagee.  The  right  of  the 
mortgagee  to  seize  mortgaged  chattels  after 
condition  broken  is  a  license  coupled  with 
an  interest,  which  cannot  be  revoked  by  the 
mortgagor.  It  is  a  part  of  the  consideration 
of  the  mortgage,  and  to  allow  the  mortgagor 
to  revoke  It  would  be  a  fraud  upon  the  rights 
of  the  mortgagee,  and  would  very  much  Im- 
pair the  value  of  chattel  mortgages  as  se- 
curities. The  right  to  seize  carries  with  It 
by  necessary  Implication  the  right  to  do 
whatever  Is  reasonably  necessary  to  make 
the  seizure,  including  the  right  to  peaceably 
enter  upon  the  premises  of  the  mortgagor. 
There  is  one  restriction,  however,  which  the 
law  imposes  upon  this  right  It  must  be 
exercised  without  provoking  a  breach  of  the 
peace;  and,  if  the  mortgagee  finds  that 
he  cannot  get  possession  without  committing 
a  breach  of  the  peace,  he  must  stay  his 
hand,  and  resort  to  the  law,  for  the  preserva- 
tion of  the  public  peace  is  of  more  im- 
portance to  society  than  the  right  of  the 
owner  of  a  chattel  to  get  possession  of  it 
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Satterwhite  v.  Kennedy,  8  Strob.  467;  Har- 
ris y.  Marco,  16  S.  Gl  57&  In  this  case  there 
wae  no  breadi  of  the  peace,  and«  aa  we  have 
seen,  the  defendants  bad  an  irrevocable  li- 
cense to  enter  upon  the  plaintiff's  premises 
to  make  the  seizure.  They  did  so  in  an 
orderly  manner,  and  were  not  trespassers. 
.  The  judgment  of  the  circuit  court  is  af- 
firmed. 


(88  3.  C.  474) 

ATHERTON  ▼.  ATLANTIC  COAST  LINE  B. 
CO. 

(Supreme  Court  of  South  Carolina.    April  20, 
1909.) 

1.  Costs  (|  184*)— Witness  Fees— Nbcsssitt 

of  subpcenaing  witness. 

Civ.  Code  1902,  SI  2863,  8180,  provides 
for  the  payment  of  certain  fees  topereons  "sum- 
moned" as  witnesses.  Section  2861  authorizes 
the  issuance  of  subpoenas  for  witnesses,  and 
requires  a  subpoena  to  state  at  whose  request 
the  witness  is  '^^summoned."  Held,  that  a  party 
may  not  tax  witness  fees  against  the  adverse 
party  unless  the  witnesses  were  subpoenaed. 

[Ed.  Note.^For  other  cases,  see  Costs,  Cent. 
Dig.  §  717;  Dec.  Dig.  §  184.*] 

2L  Costs  (§  205*)— Wj^tness  Fees. 

Witness  fees  which  have  not  been  paid  bv 
the  party  seeking  to  tax  them  against  the  ad- 
yerse  party  are  not  taxable,  in  the  absence  of 
affidavit  of  the  witnesses  as  to  their  per  diem 
and  mileage;  the  affidavit  of  oounael  not  being 
sufficient 

[£kL  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  I  775;   Dec  Dig.  |  205.*] 

S.  Costs  (|  184*)— Witness  Fees— Matkbial- 

itt  of  Testimony. 

Fees  of  witnesses  may  not  be  taxed  against 
the  adverse  party,  where  they  were  not  sworn, 
unless  it  appears  by  affidavit  that  their  attend- 
ance was  procured  in  good  faith,  and,  if  re- 
quired, it  should  be  made  to  appear  at  least 
prima  fade  that  they  were  material,  or  intend- 
ed to  be  so. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §§  718»  719;   Dec.  Dig.  §  184.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  D.  E.  Hydrick,  Judge. 

Action  by  Thomas  H.  Atherton,  Jr.,  against 
the  Atlantic  Coast  Lino  Railroad  Company. 
From  an  order  setting  aside  a  taxation  of 
costs  by  the  clerk,  defendant  appeals.  Af- 
firmed. 

T.  Moultrie  Mordecai,  for  appellant  J.  P. 
K.  Bryan,  for  respondent. 

JONES,  C.  J.  This  appeal  is  from  an  or- 
der of  Judge  Hydrick  setting  aside  the  clerk's 
taxation  of  costs  in  the  above-stated  case. 

On  plaintiffs  motion  a  nonsuit  had  been 
ordered,  with  costs  taxable  against  plaintifir. 
The  clerk  taxed,  among  other  things,  the 
per  diem  and  mileage  of  nine  witnesses,  ag- 
gregating $156.10,  the  matter  in  dispute. 
The  claim  was  supported  by  the  affidavit  of 
one  of  the  counsel  for  defendant  declaring 
the  number  of  days  each  witness  had  been 
in  attendance  upon  court  and  the  number  of 


miles  each  one  had  traveled  in  so  doing.  It 
appears  that  none  of  the  witnesses  were 
summoned  by  subpoena,  and  it  also  appears 
that  none  of  them  were  sworn,  as  the  non- 
suit was  ordered  upon  the  call  of  the  case 
for  trial.  Counsel  for  plaintitr  contended 
before  the  clerk  that  the  affldaylt  of  each 
witness  should  be  required  to  show  the  per 
diem  and  mileage  to  which  he  is  entitled. 
The  clerk  held  that  the  affidavit  submitted 
was  sufficient  and  taxed  the  costs  as  claim- 
ed. Defendant  moved  the  circuit  court  to 
set  aside  said  taxation:  (1)  Because  the  wit- 
nesses were  not  summoned  by  subpoena;  (2) 
because  there  were  no  affidavits  of  the  sev- 
eral witnesses  as  to  their  per  diem  and  mile- 
age; (8)  because  it  was  not  shown  that  the 
witnesses  were  material;  (4)  because  the 
affidavit  of  counsel  was  not  the  best  evi- 
dence. 

Judge  Hydrick  overruled  the  first  conten- 
tion, holding  that,  when  a  witness  has  at- 
tended court  voluntarily  at  the  request  of 
a  party,  he  is  entitled  to  his  costs  upon  proof 
of  the  fact,  and  twites  the  opinion  of  Chief 
Justice  Mclver  in  Lewis  v.  Brown,  16  S.  C. 
63.  While  this  ruling  is  not  brought  under 
direct  review  by  any  exception,  both  parties 
have  argued  it  in  this  court  as  if  involved, 
and,  it  being  important  to  indicate  the  law 
on  this  subject,  we  will  not  decline  to  con- 
sider it.  The  right  to  tax  fees  and  costs 
depends  wholly  upon  statute.  Section  2868, 
Civ.  Code  1902,  provides:  "Every  person 
summoned  to  appear  as  a  witness  in  the 
common  pleas  or  probate  court  shall  be  paid 
by  the  person  or  persons  at  whose  suit  the 
summons  is  issued  one  dollar  for  every  day's 
attendance  on  such  summons.  •  •  • '»  sec- 
tion 8130  provides  for  fees  of  witnesses  in 
the  courts  of  common  pleas  and  probate 
**one  dollar  for  every  day's  attendance  on 
summons."  The  summons  here  referred  to  is 
not  a  mere  verbal  or  written  notice  from 
the  party,  but  is  the  subpoena  referred  to 
in  section  2861,  authorizing  the  clerk  of  the 
circuit  court,  at  the  request  of  either  party, 
to  issue  subpoenas  for  the  attendance  of  wit- 
nesses, directing  what  shall  be  expressed  in 
the  subpoena,  and  stating  "at  whose  request 
they  are  summoned,"  showing  that  "sub- 
poena" and  "summons"  in  this  connection 
mean  the  same  thing.  The  statute  allows 
$1  for  every  day's  "attendance  on  such  sum- 
mons." It  is  therefore  manifest  that  a  vol- 
untary attendance  on  court  by  a  witness 
at  the  mere  request  of  a  party  is  not  an  at- 
tendance on  the  summons  or  subpoena  re- 
quired by  the  statute.  The  object  of  the 
statute  is  to  give  the  court  greater  control 
over  the  attendance  of  witnesses  under  sub- 
poena and  in  some  measure  to  check  im- 
proper taxation  for  witness  fee&  In  thtf 
case  of  Lewis  v.  Brown,  supra,  the  question 
before  the  court  was  whether  the  production 
of  a  subpoena  writ  is  essential  to  entitle  a 
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witness  to  the  taxation  of  his  fees,  and  the 
court  said:  "In  the  absence  of  any  showing 
to  the  contrary,  we  would,  of  course,  take  it 
for  granted  that  the  clerk  had  satisfactory 
evidence  before  him  that  the  witnesses  had 
been  subpoenaed  and  had  attended  court  in 
obedience  to  such  mandate.  The  production 
of  the  subpoena  writ  was  not  essential,  as 
it  may  have  been  lost,  and,  if  so,  secondary 
evidence  would  have  been  competent  and 
suiflcient."  The  court  then  proceeds  to  use 
the  language  relied  on  by  the  circuit  judge: 
''Indeed,  we  are  not  prepared  to  say  that 
it  is  necessary  that  a  witness  who  has  at- 
tended court  should  be  able  to  show  that  he 
has  been  duly  subpoenaed  in  order  to  entitle 
him  to  charge  the  fees  allowed  by  law,  for 
if  he  attends  voluntarily  we  do  not  see  why 
he  should  not  be  just  as  much  entitled  to 
his  fees  as  If  he  had  been  compelled  to  at- 
tend." Notwithstanding  this  view  of  the 
learned  Chief  Justice  Mclver,  we  are  con- 
strained to  think  that,  whatever  may  be  the 
right  of  a  witness  attending  voluntarily  at 
the  request  of  a  party  as  against  that  party 
for  compensation,  it  is  a  different  question 
when  attempt  is  made  to  tax  fees  against 
the  adverse  party,  in  which  case  the  claim- 
ant must  bring  himself  strictly  within  the 
terms  of  the  statute.  Under  the  practice  be- 
fore the  adoption  of  the  present  statute,  in 
order  to  tax  the  costs  of  a  witness,  it  was 
necessary  that  the  witness  be  subpoenaed. 
Clark  V.  Linsser,  1  Bailey,  190;  Love  v.  In- 
gram, 2  Speer,  87.  We  know  of  no  statute 
authorizing  a  different  rule,  and  there  is  no 
good  reason  for  departing  from  it  now. 

The  circuit  court  sustained  the  second  con- 
tention of  plaintiff  under  the  authority  of 
Clark  y.  Linsser,  1  Bailey,  187,  in  the  ab- 
sence of  any  showing  as  to  why  the  affi- 
davits of  the  witnesses  could  not  be  obtain- 
ed, and  we  concur  in  this  ruling.  The  wit- 
ness knows  better  than  any  one  else  how 
many  days  he  attended  court  pursuant  to  the 
summons  or  subpoena,  and  how  many  miles 
he  traveled,  and  the  law  requires  the  best 
evidence  available.  The  affidavit  of  some 
one  else  would  likely  be  based  more  or  less 
upon  the  information  and  belief.  The  affi- 
davit of  the  witness  would  tend  to  purge  his 
conscience  and  be  the  best  evidence  that  he 
intended  to  make  claim  for  his  fees.  It  is 
not  contended  that  the  defendant  has  paid 
these  fees,  and  is  claiming  them,  as  disburse- 
ments. 

Upon  the  third  ground  of  objection  to  the 
taxation  of  costs,  the  circuit  court  held  that, 
if  it  appeared  that  the  witnesses  were  not 
sworn,  then  it  should  appear  by  affidavit 
that  their  attendance  was  procured  in  good 
faith,  and,  if  required,  it  should  be  made  to 
appear  at  least  prima  facie  that  they  were 
material,  or  intended  to  be  so.  The  ruling 
was  correct  and  is  supported  by  Love  v. 
Ingram,  2  Speer,  87;    Farr  v.  Farr,  2  Hill, 


554;  Taylor  v.  McMahan,  2  Bailey,  IBl; 
Winsmith  v.  Dewberry,  14  S.  C.  554. 

The  remaining  ground  of  objection  is  in- 
volved and  disposed  of  in  the  foregoing 
considerations. 

The  judgment  of  the  circuit  court  la  af- 
firmed. 


(S2  S.  C.  602) 

TURNER  V.  BOLTON  et  ux. 

(Supreme  Court  of  South  Carolina.     April  28» 
1900.) 

1.  Judgment  (|  143*)— Opewiwo  Defaultv- 
BxcusE  FOB  Default. 

Under  Code  Civ.  Proc  1902,  |  195,  pro- 
viding that  the  court  may  in  its  discretion 
"within  one  year  after  notice  thereof  relieve  a 

Earty  from  a  judgment  •  ♦  •  taken  against 
im  through  his  madvertence,  surprise,  or  ex- 
cusable neglect,'*  a  default  judgment  should  be- 
opened  on  application  of  the  wife,  where  it  ap- 
pears that  the  summons  and  complaint  against 
husband  and  wife  were  delivered  to  the  husband 
while  sick  with  a  disease  from  which  he  died 
two  months  later,  that  the  husband  instructed 
the  wife  to  keep  the  papers  until  he  was  able 
to  examine  them;  but  the  wife,  not  knowing 
the  nature  of  the  papers  or  that  she  was  a 
party  thereto,  kept  the  papers  in  a  trunk  until 
after  the  husband's  death  and  execution  wa» 
issued  on  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment^ 
Cent.  Dig.  H  272,  275,  288,  ^;  Dec.  Dig.  » 
143.*] 

2.  Judgment  (§   143*)— Setting   Aside  De- 
fault—"Excusable  Neglect." 

The  failure  of  the  wife  to  examine  papers 
served  on  her  husband  while  he  was  side  and 
incapable  of  attending  to  business,  and  thereby 
learn  that  they  were  a  summons  and  complaint 
in  commencement  of  an  action  in  which  she  waa 
a  party.  Is  ''excusable  neglect"  within  Code 
Civ.  Proc.  1902,  i  195,  entitling  her  to  have  a 
default  judgment  in  such  action  set  aside. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  §§  272,  275,  288,  289;    Dec.  Dig.  ( 

For  other  definitions,  see  Words  and  PhraseSr 
vol.  3,  pp.  2356-2557.] 

Appeal  from  Common  Pleas  Circuit  Court» 
Edgefield  County ;  J.  W.  De  Vore,  Judge. 

Action  by  M.  Toney  Turner  against  W.  L. 
Bolton  and  Annie  H.  Bolton.  From  an  order 
setting  aside  a  default  judgment,  plaintlfT 
appeals.    Affirmed. 

N.  G.  Evans  and  E.  H.  Folk,  for  appellant 
J.  Wm.  Thurmond,  for  respondents. 

HTDRICK,  J.  This  action  was  brought 
against  W.  L.  Bolton  and  his  wife,  the  de- 
fendant Annie  H.  Bolton,  for  $500  damages 
for  breach  of  contract  The  defendants  fail- 
ed to  demur  or  answer,  and  the  plaintiff 
proved  his  case  In  open  court  at  the  Spring 
term,  1908,  of  the  circuit  court  for  Edgefield, 
and  obtained  a  verdict  for  the  full  amount 
claimed,  upon  which  Judgment  was  entered 
and  execution  issued.  After  levy  by  the  sher- 
iff the  defendant  Annie  H.  Bolton  moved  the 
court,  on  affidavits,  at  the  Summer  term, 
1908,  to  set  aside  the  Judgment  and  allow 
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.  her  to  answer.  Her  motion  was  granted,  and 
the  plaintiff  appealed.  The  exceptions  charge 
error  in  the  findings  and  conclusions  of  the 
circuit  court,  and  abuse  of  discretion. 

Numerous  afladavits  were  submitted  in 
support  of  the  motion  and  in  opposition 
thereto.  For  the  consideration  of  the  ap- 
peal It  will  be  necessary  to  state,  in  sub- 
stance, only  the  undisputed  facts  aa  found 
by  the  circuit  court,  and  as  they  appear  in 
the  affidavits  submitted,  and  the  contentions 
of  the  parties  upon  the  points  Involved  in  the 
motion.  On  February  8,  1908,  copies  of  the 
summons  and  complsdnt  for  each  of  the  de- 
fendants were  delivered  by  the  deputy  sheriff 
to  W.  li.  Bolton  at  his  residence.  At  that 
time  he  was  sick,  suffering  from  nervous 
indigestion,  from  which  he  afterwards,  on 
April  8,  1908,  died.  He  went  to  the  door  and 
received  the  papers,  and  went  back  to  his 
room  and  handed  them  to  his  wife,  and  told 
her  to  put  them  up,  and,  when  he  got  well 
enough,  he  would  examine  them.  He  told 
her  nothing  as  to  the  nature  of  the  papers. 
She  did  not  examine  them,  but.  In  obedience 
to  his  instructions,  put  them  In  a  trunk, 
where  they  remained  until  after  his  death. 
She  knew  nothing  of  the  nature  of  the  pa- 
pers, or  that  either  of  them  was  Intended  for 
her,  or  that  it  was  Intended  thereby  to  In- 
stitute suit  against  her  or  her  husband.  She 
did  not  know  that  she  had  been  sued  until 
April  11,  1908,  when  the  sheriff  went  to  her 
residence  to  levy  the  execution.  She  Is  a 
woman  of  limited  education,  and  had  had  no 
experience  in  legal  matters.  At  the  time  of 
the  service  she  was  greatly  distressed  on 
account  of  the  condition  of  her  husband. 
The  respondent  also  submitted  affidavits 
tending  to  show  that  at  the  time  of  the  serv- 
ice, and  for  some  time  prior  thereto  and 
thereafter,  until  the  time  of  his  death,  her 
husband's  mind  had  become  affected,  so  that 
he  was  non  compos  mentis,  and  also  that  she 
had  a  good  defense  to  the  action  on  the  mer- 
its. Upon  the  last  two  grounds  there  was 
conflicting  evidence.  The  circuit  court  found 
against  her  contention  as  to  the  condition  of 
her  husband's  mind,  but  held  under  the  un- 
disputed facts  and  circumstances  above  stat- 
ed as  to  the  service  and  the  manner  thereof, 
and  the  conditions  then  existing,  that  she 
was  entitled  to  the  relief  prayed  for. 

Section  195,  Code  Civ.  Proc. .  1902,  gives 
the  circuit  court  power,  '*ln  its  discretion, 
and  upon  -such  terms  as  may  be  Just,  at  any 
time  witliln  one  year  after  notice  thereof,  to 
relieve  a  party  from  a  Judgment,  order,  or 
other  proceeding,  taken  against  him  through 
his  mistake,  inadvertence,  surprise  or  excus- 
able neglect.  •  ♦  • »»  This  court  had  fre- 
quently held  that  It  will  not  review  the  flnd- 
Ings  of  fact  in  the  circuit  court  in  cases  like 
this,  and  that  the  granting  or  refusing  of 
motions  made  under  section  195  of  the  Code 
Is  within  the  discretion  of  the  circuit  court, 


and  that  It  will  not  Interfere  with  the  exer- 
cise of  that  discretion,  unless  it  is  made  to 
appear  that  it  has  been  abused.  See  Manu- 
facturing Co.  V.  Smith,  70  S.  C.  160,  49  S.  K. 
226;  Dunton  v.  Harper,  64  S.  C.  338,  42  S. 
B.  153,  and  cases  cited  by  the  court. 

The  appellant  contends  that  from  the  find- 
ings of  fact  that  W.  I>.  Bolton  was  of  sound 
mind  it  necessarily  followed  that  the  service 
was  legal  and  valid;  and  also,  from  the  re- 
spondent's own  showing  as  to  the  condition 
of  her  husband's  mind,  it  necessarily  follow- 
ed that  she  was  under  the  circumstances 
guilty  of  negligence.  Admitting  both  conten- 
tions, it  does  not  follow  that  she  was  not 
entitled  to  relief.  Clearly  it  was  not  the  in- 
tention of  the  Legislature  to  limit  relief  to 
cases  where  the  service  was  bad  or  defective ; 
nor  was  it  intended  to  confine  the  relief  to 
cases  where  the  parties  had  exercised  proper 
diligence,  for  one  of  the  grounds  of  relief 
mentioned  in  the  statute  Is  ^'excusable  neg- 
lect." So  that  the  question  is  not  so  much 
whether  the  party  was  negligent,  but  wheth- 
er his  negligence  was  "excusable."  In  this 
case  the  circuit  court  finds,  as  a  fact,  that  the 
respondent  was  not  guilty  of  negligence  at 
all,  but,  on  the  contrary,  finds  that  under  the 
circumstances  her  conduct  was  natural ;  that 
is,  that  of  an  ordinarily  prudent  person. 

The  order  appealed  from  is  therefore  af- 
firmed. 


(82  8.  C.  468) 
McMBEKIN  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Oarolina.     April  15, 
1909.) 

1.  Cabbiers  (I  51*)  —  BiiiL  OF  Lading  —  Re- 
ceipt —  Construction. 

A  bill  of  lading  is  in  form  nothing  more 
than  a  receipt  for  freight,  issued  to  the  consignor 
by  the  carrier,  contaming  the  contract  of  ship- 
ment, so  that,  in  an  action  against  a  carrier 
for  failure  to  deliver  part  of  the  shipment,  a  pa- 
per, which  had  been  recognized  as  valid  by  the 
carrier's  agent  at  destination,  all  the  goods 
which  had  arrived  being  turned  over  on  its  pres- 
entation, and  which  was  of  the  same  effect  as 
a  regular  printed  bill  of  lading,  it,  in  addition 
to  being  a  receipt,  containing  the  specification, 
"as  per  conditions  company^s  bill  of  lading," 
thus  supplying  the  essential  that  a  mere  receipt 
might  lack,  was  properly  admitted  against  the 
carrier. 

[B2d.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  §  51.*] 

2.  Evidence  (5  179*)-~Secondabt  Evidence  . 
—Failure   op   Other   Party   to   Produce 
Original. 

A  paper,  purporting  to  be  notice  to  a  car- 
rier of  special  damages  to  plaintiff,  though  only 
a  copy,  being  identified  by  the  carrier's  agent,  is 
admissible  against  it,  on  its  failure  to  produce 
the  original. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  §§  595-599;   Dec.  Dig.  §  179.*] 

3.  Carriers  (§  56*)- Bill  of  Ladino— Trans- 
fer OF  Title. 

The  general  rule  is  that  the  delivery,  with- 
out indorsement,  of  a  bill  of  lading,  by  the  one 
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of  special  damages.  Taking  the  view  most 
faTorable  to  the  plaintiff,  and  assuming  the 
date  to  be  14th  August,  It  was  only  23  days 
from  that  time  to  the  arrival  of  the  freight 
on  6th  September.  The  plaintiff  employed 
six  hands,  and  paid  them  $10  a  month  and 
board.  There  was  nothing  In  the  record  to 
show  that  the  Interest  on  the  capital  In- 
vested In  the  sawmill  outfit  was  very  large; 
and  the  sum  of  these  losses,  even  leaving 
out  of  consideration  a  reasonable  return 
which  the  plaintiff  might  have  derived  by 
ordinary  diligence  In  engaging  his  laborers 
In  other  work,  must  have  been  far  less  than 
$617,  and  that  finding  by  the  jury  was  plain- 
ly excessive. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


<82  s.  c.  7m 

MAYRANT  v.  CITY  OF  COLUMBIA. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.  Municipal  Cobporations  (8  845*)— Injtj- 
BY  FROM  Raising  Gbade  of  Stbeet  — Ac- 
tions—Admissibility  OF  Evidence. 

In  an  action  against  a  city  for  flooding  a 
lot  by  raising  the  grade  of  adjacent  streets, 
and  by  insufficient  drains,  testimony  as  to  the 
quantity  of  earth  and  cost  of  work  which  would 
be  required  to  fill  in  the  lot  to  the  level  of  the 
street  pavement,  so  that  surface  water  flowing 
upon  the  lot  from  land  above  would  pass  into 
the  street,  was  incompetent;  the  method  being 
the  most  expensive  one,  and  one  that  due  care 
would  not  require  the  lot  owner  or  the  city  to 
adopt. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1799;  Dec.  Dig.  f 
845.*] 

2.  Appeal  and  Bbbob  (§  1050*)— Review- 
Harmless  Ebbob— Admission  of  Evidence. 

It  being  so  obvious  that  the  method  of  fill- 
ing in  the  entire  lot  was  unnecessary,  and  that 
throwing  up  the  edges  of  the  lot  would  be  suffi- 
cient, the  admission  of  the  evidence  was  not 
prejudicial,  as  it  would  be  unreasonable  to  Im- 
pute to  the  jury  a  conclusion  that  the  expense 
of  filling  in  the  lot  should  be  charged  to  the 
city. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4153-4160;  Dec.  Dig.  § 
1050.*] 

8.  Municipal  Cobpobations  (§  845*)  —  Iw- 

JTTBY    FBOM    RAISING    GbADE    OF    STBEET    — 

Pleading  and  Pboof. 

Where  the  complaint,  in  an  action  against 
a  city  for  flooding  a  lot  bv  raising  the  grade 
of  streets,  and  by  insufficient  drams,  alleged 
as  items  of  damage  the  loss  of  tenants,  the  ef- 
fect of  the  flooding  on  the  property  itself,  and 
thB  injury  to  the  health  of  plaintiff  and  her 
family,  and  no  motion  was  made  to  strike  the 
items  out,  defendant  could  not  complain  of  the 
admission  of  testimony  to  show  such  damage. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  845.*] 

4.  Appeal  and  Erbob  (§  1053*)— Re  view— 
Habmlesb  Ebbob— Admission  of  Evidence 
— Ebbob  Cubed  by  Instbuction. 

If  there  was  error  in  admitting  the  testi- 
mony, it  was  cured,  where  the  court  charged 
that  the  measure  of  damages  was  the  actual  in- 


jury to  the  property,  and  not  consequential  dam* 
ages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4180-4182;  Dec  Dig.  § 
1053.*] 

5.  Municipal  Cobpobations  (S  845*)  —  In- 
JUBY  FBou  Raising  Gbadb  of  Stbebt^ Ao- 

TIONS— iNSTBUCnONS. 

In  an  action  against  a  city  for  flooding  a 
lot  by  the  raising  of  the  grade  of  streets  and 
by  insufficient  drains,  a  chaige  that,  if  the  city 
in  changing  its  streets  caused  water  that  would 
not  have  otherwise  flowed  onto  plaintiffs  land 
to  flow  there,  it  was  liable,  and  that  for  plaintiff 
to  recover,  the  injury  must  be  shown  to  have 
been  caused  b^  the  casting  of  the  waters  from 
the  city's  drains  onto  plaintiflTs  property,  and 
that  such  casting  of  the  water  was  the  direct 
and  natural  result  of  the  negligent  construction 
of  the  drains  or  streets,  when  considered  as  a 
whole  w*a8  not  objectionable  as  permitting  a  re- 
covery by  plaintiff  without  any  showing  of 
negligence  or  mismanagement  by  the  city. 

[Ed,  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  ISOl;    Dec.  Dig.  § 

6.  Municipal  Cobpobations  (8  845*)  —  Iif- 
JUBY  FBOM  Changing  Gbade  of  Stbeet— 
Actions  —  Instbuctions  —  Contbibutoby 
Negligence. 

In  an  action  against  a  city  for  flooding  a 
lot  by  raising  the  grade  of  streets  and  by  insuffi- 
cient drains,  a  charge  that  the  statute  under 
which  the  action  was  brought  permits  a  recovery 
for  the  actual  damages  suffered  by  plaintiff  in 
case  she  has  not  contributed  to,  or  in  any  way 
brought  about,  the  injury  by  negligent  action  or 
nonaction  on  her  part  was  a  sufficient  charge  on 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  §  845.*] 

7.  Municipal  Cobpobations  (§  845*)- Injtj- 
BiES  FBOM  Changing  Gbadb  of  Stbeet— 
Actions— Damages. 

In  an  action  against  a  city  for  flooding  a 
lot  by  raising  the  grade  of  streets  and  by  insuf- 
ficient drains,  the  city  could  not  offset,  against 
any  liability  for  negligence  in  that  respect,  the 
Increase  in  the  market  value  of  the  property, 
due  to  the  general  advance  in  real  estate  values 
in  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations;  Dec.  Dig.  §  845.*] 

8.  Municipal  Cobpobations  (5  84o*)— Inju- 
BiES  FBOM  Changing  Gbade  of  Stbeets^ 
Actions— Questions  fob  Juby— Damages. 

In  an  action  against  a  city  for  flooding  a 
lot  by  raising  the  grade  of  streets  and  by  insuffi- 
cient drains,  the  extent  of  damage,  being  a  mat- 
ter of  judgment  dependent  upon  knowledge  of 
the  property  and  all  the  surrounding  conditions 
appearing  from  the  evidence,  rather  than  defi- 
nite estimates  of  witnesses,  is  peculiarly  within 
the  province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1800;  Dec  Dig.  § 
845.*] 

9.  Municipal  Cobpobations  (J  841*)  — Ao 
tions  fob  Injubies— Special  Damages. 

Where  it  did  not  appear  that  the  com- 
munity at  large  had  suffered  any  damage  from 
the  flooding  of  land  caused  by  the  change  of 
grade  of  streets  by  a  city  and  its  insufficient 
drains,  the  fact  that  three  or  four  neighboring 
property  holders  of  plaintiff  whose  lot  was  flood- 
ed suffered  the  same  injury  from  the  same  cause 
would  not  preclude  plaintiff's  right  to  sue  as 
for  special  damages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  C^nt.  Dig.  §  1790;  D6c  Dig.  S 
841.*] 


♦For  other  cases  see  same  topic  and  leotion  NUMBER  in  Dec.  St  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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Appeal  from  Oommon  Pleas  Circuit  Court 
of  Richland  County;  Geo.  Johnstone,  Special 
Judge. 

Action  by  Mary  6.  Mayrant  against  the 
City  of  Columbia.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Allen  J.  Green,  for  appellant  Thomas 
A  Thomas,  for  respondent 

WOODS,  J.  An  order  of  the  circuit  court 
overruling  a  demurrer  to  the  complaint  hav- 
ing been  affirmed  on  appeal  (77  S.  C.  281,  67 
S.  E.  857,  10  L.  R.  A.  [N.  S.]  1094),  this  cause 
was  brought  to  trial  at  the  November  term 
of  the  court  of  common  pleas  for  Richland 
county  before  a  jury,  and  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff  for  $1,600. 
The  respondent  appeals,  assigning  error  in 
the  admission  of  testimony,  in  the  instruc- 
tions to  the  Jury,  and  in  the  refusal  of  a 
new  trial. 

A  statement  of  the  pleadings  will  be  found 
in  the  opinion  rendered  in  the  former  appeal. 
It  is  sufficient  to  say  here  that  the  plaintiff, 
as  the  owner  of  a  lot  of  land  in  the  city  of 
Columbia,  seeks  to  recover  damages  for  the 
flooding  of  her  land,  the  allegation  being  that 
the  city  of  Columbia  so  altered  the  surface 
drains  and  raised  the  sidewalks  on  the  ad- 
jacent street  that  the  water  is  collected  from 
the  lots  and  street  above,  and  thrown  on 
plalntilTs  property,  where  it  remains  for  some 
time  because  the  drains  on  the  street  are  not 
large  enough,  and  not  so  constructed  as  to 
permit  its  escape.  The  allegation  is  that  this 
defective  grading  of  the  street  and  defective 
and  insufficient  drainage  is  due  to  the  negli- 
gence and  mismanagement  of  the  defendant 
and,  without  fault  of  the  plaintiff,  has  re- 
sulted, using  the  language  of  the  complaint 
"in  rendering  plaintiff's  houses  uninhabitable, 
thereby  causing  plaintlfTs  tenants,  from  time 
to  time,  to  vacate  the  said  houses,  thereby 
causing  loss  of  rentals  to  plaintiff,  and  there- 
by causing  the  plaintiff  and  the  members  of 
her  family  dependent  upon  her  to  become 
sick  and  unhealthy."  The  answer  was  a  gen- 
eral  denial. 

The  first  point  made  by  the  appeal  is  that 
there  was  error  in  allowing  the  witness 
Hasell  Thomas  to  testify  as  to  the  quantity 
of  earth  and  the  cost  of  the  work  which 
would  be  required  to  fill  in  plaintiff's  lot  to 
the  level  of  the  pavement  as  raised  by  the 
city,  so  that  the  surface  water  flowing  upon 
plaintifTs  land  from  the  lands  above  would 
flow  over  her  land  into  the  street  We  think 
this  evidence  was  not  competent  It  is  true 
the  filling  in  of  the  whole  lot  above  the 
level  of  the  pavement  would  have  effectual- 
ly prevented  the  flow  of  the  water  from  the 
street  into  and  over  the  lot  and  that  was 
one  way  in  which  either  the  plaintiff  or 
the  city  of  Columbia  might  have  protected 
the  property.  But  it  was  the  most  expensive 
method,  and  clearly  one  that  due  care  did 
not  require  either  party  to  adopt  Indeed  it 
was  so  very  obvious  that  this  was  unneces- 
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sary,  and  that  throwing  up  the  edges  'of 
the  lot  next  to  the  street  would  have  warded 
off  the  water  from  the  street  that  it  would 
be  unreasonable  to  impute  to  the  jury  a  con- 
clusion that  the  expense  of  filling  in  the  lot 
should  be  charged  to  the  defendant  For 
this  reason  we  think  the  admission  of  the  evi- 
dence was  not  material  error. 

The  next  exception  must  be  overruled  for 
two  reasons.  Objection  was  made  to  this 
question :  ''Taking  into  consideration  the  loss 
of  your  tenants,  the  effect  on  the  property  it- 
self, and  the  injury  to  your  health  and  to 
the  health  of  your  family,  how  many  dollars 
have  you  been  injured?"  In  the  first  place 
the  defendant  could  not  complain  of  the 
question,  because  the  items  of  damage  here 
spoken  of  were  all  alleged  in  the  complaint, 
and  no  motion  was  made  to  strike  them  out 
Martin  v.  Ry.  Co.,  70  S.  C.  11,  48  S.  B.  616; 
Elms  V.  Power  Co.,  79  S.  C.  502,  60  S.  E.  1110. 
In  the  second  place  the  circuit  Judge  charg- 
ed the  jury  that  the  measure  of  damages  was 
the  actual  injury  to  the  property,  and  not 
consequential  damages;  and,  if  there  was 
error  in  allowing  the  question  to  be  answer- 
ed, it  was  cured  by  this  instruction.  Hipp  v. 
So.  Ry.  Co..  50  S.  C.  129.  27  &  B.  623. 

There  are  numerous  exceptions  imputing 
error  to  the  circuit  Judge  in  instructing  the 
Jury  that  the  defendant  would  be  liatle  if. 
by  its  work  on  the  street  and  its  drains,  it 
collected  water  that  otherwise  would  not 
have  flowed  there,  and  cast  it  on  plaintiff's 
property  to  her  injury,  without  giving  the 
further  instruction  that  the  defendant  would 
not  be  liable  unless  the  injury  was  due  to 
defendant's  negligence  or  mismanagement. 
The  action  was  founded  on  section  2023,  Civ. 
Code  1902,  and  under  that  statute  it  was 
essential  to  plaintiff's  recovery^  that  she 
should  prove  a  defect  from  which  the  in- 
Jury  resulted,  caused  by  the  negligence  or 
mismanagement  of  the  city. 

The  trial  was  concluded  under  circum- 
stances most  distressing  to  the  presiding 
judge  and  all  others  concerned,  owing  to  the 
sudden  death  of  Mr.  Crawford,  the  eminent 
counsel  for  the  plaintiff,  while  conducting 
the  cause.  If  the  part  of  the  charge  given  to 
the  Jury  on  the  21st  of  November  be  consid- 
ered alone,  it  would  be  subject  to  the  criti- 
cism made  in  these  exceptions;  but  on  the 
following  morning,  when  the  charge  was  re^ 
sumed,  the  circuit  judge  explicitly  and  re- 
peatedly charged  that  the  plaintiff  could 
not  recover  unless  the  evidence  showed  that 
Injury  to  her  property  was  due  to  a  defect 
caused  by  the  negligence  or  mismanagement 
of  the  defendant  The  last  instruction  given 
on  this  subject  at  the  conclusion  of  the 
charge  was  in  this  language,  submitted  as 
one  of  the  defendant's  requests:  "In  order 
for  the  plaintiff  to  recover  the  jury  must  be 
satisfied  by  the  preponderance  of  the  evi- 
dence that  the  injury  complained  of  was 
caused  by  the  casting  of  the  water  from  de- 
fendant's drains  onto  plaintifTs  property,  and 
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that  such  casting  of  the  water  was  the  di- 
rect and  natural  result  of  the  negligent  con- 
kitructlon  of  the  drains  or  streets." 

The  exception  alleging  ffOlure  properly  to 
charge  on  the  subject  of  contributory  neg- 
ligence is  also  without  foundation,  for,  on 
the  request  of  defendant's  counsel,  this  in- 
struction was  given  to  the  jury :  "The  stat- 
ute under  which  this  action  is  brought  lim- 
its the  recovery  to  the  actual  damages  suf- 
fered by  the  party  injured,  and  only  permits 
a  recovery  of  such  damages  in  case  the  par- 
ty injured  has  not  contributed  to,  or  in  any 
way  brought  about,  the  injury  by  negligent 
action  or  nonaction  on  her  part*' 

There  was  no  error  of  law  in  refusing  the 
motion  for  a  new  trial  on  any  of  the  grounds 
set  out  in  the  exceptions.  There  was  evidence 
that  the  value  of  the  property  was  lessened 
by  flooding,  due  to  defendant's  defective  pave- 
ment grade  and  insufficient  drains,  and  ob- 
viously the  defendant  could  not  offset  against 
any  liability  for  neglig^ce  in  this  respect 
the  increase  in  the  market  value  of  the  prop- 
erty, due  to  the  general  advance  In  real  estate 
values  in  the  dty. 

There  was  evidence  to  support  a  substan- 
tial verdict  against  the  defendant,  and  a 
careful  examination  of  the  testimony  does 
not  lead  to  the  conviction  that  the  amount 
was  capriciously  fixed.  The  extent  of  the 
damage  was  a  matter  of  judgment,  depend- 
ent upon  knowledge  of  the  property  and  all 
the  surrounding  conditions  appearing  from 
the  evidence,  rather  than  definite  estimates 
of  the  witnesses,  and  was  therefore  pecul- 
iarly within  the  province  of  the  jury. 

The  fact  that  three  or  four  neighboring 
property  holders  suffered  from  the  same 
causes  and  in  the  same  way  does  not  bring 
the  case  within  the  principle  of  S.  G.  Steam- 
boat Co.  V.  Wilmington,  a  &  A.  R.  R.  Co., 
46  S.  C.  327,  24  8.  B.  337,  83  K  R.  A.  541,  57 
Am.  8t  Rep.  688,  and  other  similar  cases. 
There  was  no  evidence  here  that  the  com- 
munity at  large  suffered  any  damage  at  all, 
or  was  in  anywise  concerned  in  the  matter. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(82  S.  C.  478) 

BLACK  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  Soath  Carolina.    April  22, 
1909.) 

1.  Damages  (§  49*)— Mental  Suftebiivo. 

The  common  law  in  force  in  this  state  does 
not  allow  recovei^  for  mental  safEering  in  the 
absence  of  bodily  injury. 

[Ed.   Note.— For   other  cases,   see   Damages, 
Cent.  Dig.  §  100;   Dec  Dig.  f  49.»] 

2.  Cabbiebb  (J  277*)— Perfobmawcb  of  Cok- 

TBAGT    OF    TbANSPOBTATION  —  ACTION    FOB 

Bbeach— Damages— Mental  Suffebino. 
Where  plaintiff,  a  passenger,  was  merely  re- 
guired  to  transfer  at  Y.  from  a  train  of  de- 
fendant railroad  not  scheduled  to  stop  at  P., 


the  station  for  which  she  bongbt  a  ticket,  was 
delayed  only  1  hour  and  13  minutes  in  reach- 
ing P.,  and  was  not  delated  in  reaching  her 
ultimate  destination,  and  it  appeared  that  the 
waiting  room  accommodations  at  Y.  were  su- 
perior to  those  at  P.,  and  that  plaintiff  suffered 
no  bodily  injury,  and  was  not  subjected  to  aziy 
discourtesy,  and  there  was  no  evidence  of  wan- 
ton or  willful  misconduct  on  the  part  of  defend- 
ant railroad's  servants,  plaintiff  was  not  en- 
titled to  recover  for  mental  suffering. 

[E>d.    Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  §§  1082-1084;    Dec  Dig.  i  277.»] 

3.  Cabbdcbs  (§  408*)— Passenger's  Effbots— 
Delay  in  Delivebt— Damages  —  Punitive 
Damages. 

Where  defendant  railroad  made  an  earnest 
effort  to  trace  and  deliver  plaintifTs  ba^^age 
which  had  miscarried,  an  inference  of  willful 
misconduct  was  not  warranted,  and  plaintiff 
could  not  recover  punitive  damages  for  the  de* 
lay  in  delivery. 

[Ed.    Note.— For   other   cases,    see   Carriers. 
Cent  Dig.  |  1569;   Dec.  Dig.  i  408.*] 

4.  Cabbiebs  (ft  271*)— Pebfobmanoe  of  Con- 
tbaot  of  TBANSPOBTATION— Stopping  at 
Destination- DuTT  of  Passengeb  to  In- 

QUIBE. 

A  railroad  company  may  adopt  a  rule  that 
a  certain  train  shall  not  stop  at  designated  sta- 
tions, and  a  passenger  is  bound  to  inquire 
whether  the  train  on  which  he  takes  passage 
stops  at  his  destination. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  S  1068;  Dec  Dig.  |  271.*] 

6.  Tbial  (S  191*)— Assxtmptions  bt  Jodgb 
AS  to  Facts. 

Where,  in  an  action  against  a  railroad  for 
damages  to  plaintiffs  baggage,  plaintiff  raised 
no  issue  as  to  the  identity  of  the  ticket  issued 
to  her  as  a  passenger,  and  it  was  identified  by 
the  agent  who  issued  it,  and  by  the  conductor 
who  punched  it,  and  was  introduced  in  evidence 
without  objection,  the  court  had  a  right  to  as- 
sume that  it  was  the  ticket  issued  to  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  420;    Dec  Dig.  i  191.*] 

8.  Cabbiebs  (§  408*)— Passengeb's  Baggage 
—In JUBT— Action  —  Question  fob  Jxmx  — 
Constbuotion  of  Ticket. 

Where  the  complaint,  in  an  action  against 
a  railroad  for  damages  to  plaintiff's  baggage, 
alleged  that  defendant  issued  to  plaintiff  a 
ticket  authorising  her  to  ride  on  its  trains,  as  a 
part  of  her  cause  of  action,  and  the  ticket  was 
introduced  in  evidence  without  objection,  and 
its  identity  was  not  disputed,  it  was  the  prov- 
ince of  the  court  to  construe  its  terms  as  a 
matter  of  law  responsive  to  the  testimony,  even 
if  strict  pleading  required  defendant  to  plead  a 
limitation  of  liability  stated  in  the  ticket 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  I  1571 ;  Dec  Dig.  i  40a*] 

7.  Cabbiebs  (§  158*)— Contbacts  Limiting 
Liability. 

While  a  carrier  cannot  by  contract  exempt 
itself  from  liability  for  its  own  negligence,  the 
carrier  and  shipper  may  make  a  special  con- 
tract upon  consideration,  agreeing  on  a  valua- 
tion of  property  shipped  in  case  of  loss  or  dam- 
age. 

[Bid.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  S  683;  Dec  Dig.  §  15a*] 

8.  Cabbiebs  (§  405*)— Passengeb's  Effects^ 
Loss  OB  Damage— CoNTBAOTS  LncmNQ  La* 
abilitt. 

A  passenger,  not  assenting  to  or  receiving 
any  consideration  for  a  contract  limiting  the 
carrier's    liability    for    baggage,    is    not    bound 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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thereby,  even  thooi^  the  limitation  be  reason- 
able. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1544^-1649;  Dec.  Dig.  i  405.*] 

9.  AFP£AI*   and   BBBOB    (§    1068*)— HAB1CLB88 

Ebbobt—Ebbob  Cubed  bt  Yebdiot. 

In  an  action  against  a  railroad  for  dam- 
ages to  plaintiffs  baggage,  error  in  holding 
plaintiff  bound  by  a  contract  limiting  defend- 
ant's liability,  to  which  plaintiff  did  not  assent, 
and  for  which  she  received  no  consideration, 
provided  the  jury  believed  the  limitation  rea- 
sonable, was  harmless;  the  verdict  in  plain- 
tiff's favor  showing  that  the  Jury  did  not  deem 
the  limitation  reasonable,  and  were  not  govern- 
ed by  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4225;  Dec  Dig.  §  106a*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;  Geo.  W.  Gage,  Judge. 

Action  by  Mamie  Black  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff  for  less  than  amount 
claimed,  and  she  appeals.    Affirmed. 

J.  G.  Padgett  and  Howell  &  Gniber,  for 
appellant  W.  Huger  Fitzsimona  and  Peon- 
foy  Bros.,  for  respondent 

JONES,  C.  J.  On  December  6.  1905,  at 
Jacksonville,  Fla.,  plaintiff  became  a  passen- 
ger on  defendant's  fast  train  No.  82,  with  a  full 
fare  ticket  from  Jacksonville  to  Green  Pond, 
8.  C,  and  with  check  to  her  trunk  to  that 
point  issued  by  defendant  The  trunk  never 
reached  Green  Pond,  and  when  finally  trac- 
ed, it  was  found  in  defendant's  depot  at 
Hague,  Fla.,  and  was  delivered  to  plaintiff 
March  4,  1906,  with  the  contents  badly  dam« 
aged.  When  the  train  left  Savannah,  tl^e 
conductor  informed  plaintiff  that  train  No. 
82  would  not  stop  at  Green  Pond,  and  that 
she  would  have  to  get  off  at  Yemassee  and 
there  await  the  local  train  No.  42  from 
Augusta  to  Charleston.  Plaintiff  demurred 
to  this,  and  told  the  conductor  that  she 
wanted  to  go  on  to  Green  Pond  by  that 
train.  On  reaching  Yemassee  the  porter 
came  in  and  picked  up  her  grip,  and  told 
her  that  was  the  place  for  her  to  get  off, 
and  walked  out,  and  the  plaintiff  followed 
and  got  off  the  train.  She  remained  at 
Yemassee  about  73  minutes,  and  boarded  the 
local  train,  and  was  carried  to  Green  Pond 
on  the  original  ticket,  reaching  Green  Pond 
in  time  to  take  the  train  to  Walterboro,  her 
final  destination.  No.  82  was  not  scheduled 
to  stop  at  Green  Pond,  but  occasionally  had 
done  so  for  some  reason  of  emergency,  as 
for  water,  to  let  off  a  sick  passenger,  to 
pass  another  train,  or  when  it  was  behind 
local  train  No.  42.  Plaintiff  brought  this  ac- 
tion in  January,  1906,  to  recover  $5,000  as 
damages  for  alleged  negligent  and  willful 
breach  of  duty  in  failing  to  carry  plaintiff 
and  her  baggage  to  Green  Pond,  alleging 
that  she  was  subjected  to  anxiety  and  hu- 
miliation id  being  required  to  leave  the  train 
at  Yemassee,  and  remain  there  for  some 


time,  and  that  the  defendant's  agent  at 
Jacksonville  informed  her  when  she  bought 
her  ticket  that  her  train  would  stop  at  Green 
Pond.  The  value  of  the  trunk  and  contents 
was  alleged  to  be  $500,  and  at  the  time  of 
the  commencement  of ^  the  action  the  trunk 
had  not  been  found  and  delivered.  Plaintiff 
found  in  the  trunk  her  money,  about  $30, 
and  her  gold  watch,  but  testified  that  the 
clothing  was  so  damaged  as  to  be  practically 
worthless,  and  estimated  h6r  loss  at  $900 
or  $1,000.  When  the  trunk  was  delivered, 
the  defendant's  agent  at  Hague,  in  presence 
of  plaintiff  and  her  father,  made  a  list  of 
the  articles  in  the  trunk,  estimating  their 
value,  exclusive  of  money  and  watch,  at 
$304.80.  About  one  dozen  oranges  were 
also  in  the  trunk,  and  had  become  rotten, 
and  this  probably  contributed  to  damage 
the  clothing.  The  Jury  rendered  a  verdict  in 
favor  of  plaintiff  for  $300.  Plaintiff  moved 
for  a  new  trial  for  alleged  error  in  the 
charge  to  the  Jury,  but  the  motion  was  re- 
fused, and  plaintiff  now  appeals  from  the  or- 
der refusing  a  new  trial,  and  from  the  Judg- 
ment upon  exceptions  to  the  charge. 

1.  It  is  contended  that  the  court  erred  in 
charging  the  Jury  that  plaintiff,  having  re< 
ceived  no  physical  injury,  and  none  having 
been  alleged  in  the  complaint,  could  recover 
no  damages  for  worry  and  mental  anguish 
caused  by  the  alleged  delay.  The  exception 
does  not  specify  wherein  there  was  error. 
The  charge  was  in  accordance  with  the  com- 
mon law  enforced  in  this  state,  whi<ii  does 
not  allow  recovery  for  mental  suffering  in 
the  absence  of  bodily  injury.  Mack  v.  R.  R. 
Co.,  62  S.  C.  323,  29  S.  B.  906^  40  L.  R.  A. 
679,  68  Am.  St  Rep.  913;  Lewis  v.  Tel.  Co., 
57  S.  a  830,  35  S.  B.  566;  Taylor  v.  R.  R. 
Co.,  78  6.  a  559,  59  S.  B.  641.  It  is  argued 
that  this  rule  does  not  apply  when  the  car- 
rier's breach  of  duty  was  willful,  as  alleged 
in  this  case.  There  was  not  a  scintilla  of 
evidence  of  any  reckless,  wanton,  or  willful 
misconduct  on  the  part  of  defendant's  "serv- 
ants in  the  treatment  of  plaintiff  as  passen- 
ger. At  most  plaintiff  was  subjected  to  a 
mere  transfer,  from  a  train  not  scheduled  to 
stop  at  her  station,  to  one  scheduled  to  stop 
there,  done  without  any  rudeness,  and  with 
the  least  possible  inconvenience  to  plaintiff, 
Involving  a  delay  in  reaching  Green  Pond  of 
only  1  hour  and  13  minutes,  and  no  delay 
whatever  in  her  connection  for  Walterboro, 
her  destination.  She  would  have  had  the 
same  wait  at  Green  Pond  as  she  had  at 
Yemassee,  and  the  waiting  room  accommo- 
dations at  Yemassee  were  superior  to  those 
at  Green  Pond.  But,  if  it  be  conceded  that 
there  was  evidence  of  willfulness,  the  court 
covered  that  aspect  fully  In  the  general 
charge.  In  the  particular  charge  complain- 
ed of  the  court  was  instructing  the  Jury  as 
to  whether  they  could  give   compensatory 
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damages  for  wonnded  feelings  In  the  ab- 
sence of  bodily  Injury. 

2.  The  court  charged  that,  defendant  hav- 
Ing  made  reasonable  effort  to  trace  and  de- 
liver the  trunk,  no  punitive  damages  could 
be  recovered  on  that  account,  but  only  such 
actual  damages,  from*  injury  to  Its  contents 
and  inconvenience  from  delay,  as  plaintiff 
sustained  could  be  recovered.  We  think 
there  was  no  error  in  withdrawing  from 
the  Jury  the  question  of  punitive  damages 
with  respect  to  the  trunk.  On  the  morning 
of  December  6,  1905,  plaintiff  and  her  hus- 
band traveled  on  the  Seaboard  Air  lAne  from 
Highland  to  Jacksonville,  and,  while  on 
board  train,  received  baggage  check  No. 
7,063  of  that  company  for  the  trunk.  On 
reaching  Jacksonville  plaintiff's  husband, 
through  a  negro  employ^  of  the  Union  Sta- 
tion Company,  procured  in  exchange  for  the 
Seaboard  check,  the  Atlantic  Coast  Line 
baggage  check  No.  37,288.  There  was  testi- 
mony that  the  baggage  was  never  actually 
delivered  to  the  defendant  company,  but  we 
assume  that  it  was,  since  it  issued  its  check 
therefor,  and  the  trunk  was  finally  found  to 
be  in  its  possession.  But  immediately  upon 
demand  of  plaintiff  for  the  baggage  an  earn- 
est effort  was  made  to  trace  and  deliver  It 
When  finally  located  at  Hague,  Fla.,  the 
trunk  had  on  it  the  Seaboard  check,  and  no 
check  of  the  Atlantic  Coast  Line,  and  no 
mark  to  indicate  Its  origin  or  destination, 
And  this,  no  doubt,  rendered  the  tracing  for 
baggage  with  the  Atlantic  Coast  Line  check 
more  difilcult.  While  the  circumstances  may 
warrant  an  inference  of  negligence  in  the 
transfer  of  the  baggage  at  Jacksonville  and 
its  transportation  to  Hague,  there  is  nothing 
to  show  any  reckless  or  wanton  disregard  of 
plaintiff's  rights.  The  delay  in  locating  and 
delivering  the  baggage  would  not  warrant  an 
inference  of  willfulness,  in  view  of  the  un- 
disputed evidence  of  effort  to  trace  and  de- 
liver. Roberts  v.  Tel.  Co.,  73  S.  C  523,  53  S. 
E.  985,  114  Am.  St  Rep.  100;  Butler  ▼. 
Tel.  Co.,  77  S.  O.  148,  57  S.  B.  757. 

3.  It  is  excepted  that  the  court  erred  in 
charging  the  Jury  that  a  railroad  company 
has  a  right  to  adopt  a  regulation  that  a  cer- 
tain train  shall  not  stop  at  designated  sta- 
tions, and  one  traveling  as  a  passenger  on 
such  road  is  bound  to  inquire  whether  the 
train  upon  which  he  takes  passage  stops  at 
the  place  to  which  he  is  going;  the  conten- 
tion being  that  it  is  not  the  duty  of  the  pas- 
senger to  make  such  inquiry.  There  was  con- 
fiict  in  the  testimony  as  to  whether  plaintiff 
made  any  such  inquiry.  The  instruction  given 
Is  sustained  by  the  case  of  Carter  v.  Railway, 
75  S.  C.  360,  55  S.  B.  771,  in  which  the  court 
said :  "There  can  be  no  doubt  of  the  right  of 
railroad  companies  to  run  passenger  trains 
stopping  only  at  important  stations,  provid- 
ed reasonably  adequate  provision  is  made 
by  other  trains  for  the  accommodation  of 
local  travel.  Incident  to  this  right  of  a  rail- 
road company  is  the  duty  of  a  passenger,  be- 


fore hoarding  a  train,  to  use  diligence  to  as* 
certain  if  it  stops  at  his  destination;  and, 
if  the  passenger  fails  to  use  the  means  of  in- 
formation at  his  command,  he  cannot  com- 
plain of  the  resulting  inconvenience  or  dam" 
age,  even  if  on  his  refusal  to  pay  the  addi- 
tional fare  to  the  next  regular  stopping  place 
he  is  ejected  from  the  train."  (Italics  add- 
ed.) The  court  further  said:  "As  a  gener- 
el  rule,  where  a  passenger  on  account  of  the 
mistake  of  the  carrier's  agent  boards  a  train 
not  scheduled  to  stop  at  his  station,  the  car- 
rier has  a  right  to  correct  the  mistake  by  let- 
ting the  passenger  off  at  a  stopping  of  that 
train  before  passing  the  passenger's  destina- 
tion, so  that  he  may  take  the  next  train 
scheduled  to  stop  at  his  destination;  and  it 
is  the  duty  of  the  passenger  to  stop  off  and 
wait  for  such  train."  There  were  no  ex- 
ceptional circumstances  in  this  case  to  take 
it  out  of  the  general  rule. 

4.  The  court  instructed  the  Jury  that  the 
ticket  or  contract  in  this  case  limited  the 
value  of  the  baggage  to  $100;  that  a  rail- 
road company  has  a  right  to  limit  its  lia- 
bility for  baggage,  and  if  the  Jury  believed 
that  the  sum  of  $100  was  a  reasonable  limita- 
tion, then  nothing  more  than  $100  can  be  re- 
covered for  the  value  of  the  baggage.  It 
is  alleged,  first,  that  this  was  a  charge  in 
respect  to  a  matter  of  fact,  but  we  think  this 
objection  cannot  be  sustained.  The  ticket  In 
question  was  identified  by  the  agent  who  is- 
sued it  and  the  conductor  who  punched  it 
and  was  introduced  In  evidence  without  objec- 
tion. The  plaintiff  raised  no  issue  whatever 
as  to  the  identity  of  the  ticket  issued  to  her 
as  passenger.  Under  such  circumstances  the 
court  has  a  right  to  assume  as  an  undis- 
puted fact  that  the  ticket  in  evidence  was 
the  ticket  issued  to  plaintiff.  It  Is  next  con- 
tended that  such  charge  should  not  have  been 
given,  as  defendant  had  not  pleaded  any  lim- 
itation of  liability  by  contract.  Judge  Gage 
hesitated  to  so  charge  because  of  this.  The 
complaint  having  alleged  that  defendant  is- 
sued to  plaintiff  a  ticket  authorizing  her  to 
ride  upon  its  train,  as  a  part  of  her  cause  of 
action,  and  the  ticket  having  been  introduced 
in  evidence  without  objection,  and  its  iden- 
tity not  disputed,  It  was  the  province  of  the 
court  to  construe  the  terms  of  the  ticket  as  a 
matter  of  law  responsive  to  the  testimony, 
even  if  strict  pleading  required  defendant  to 
plead  the  alleged  limitation  of  liability  as 
stated  in  the  ticket  Russell  v.  Arthur,  17 
S.  C.  480;  Harbert  v.  R.  R.  Co..  78  S.  C.  549, 
59  S.  E.  644.  The  more  serious  objection  to 
the  charge  is  the  last  contention:  That, 
plaintiff  having  paid  full  rate  for  the  ticket, 
the  limitation  of  liability  with  respect  to 
baggage  is  not  valid,  even  though  the  Jury 
might  think  it  reasonable.  It  is  a  well- 
settled  rule  that  a  common  carrier  cannot 
by  contract  exempt  itself  from  liability  for 
its  negligence;  but  it  is  equally  well  settled 
that  the  carrier  and  shipper  may  make  a 
special  contract  upon  consideration,  agreeing 
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upon  a  yal*jation  of  property  shipped  in  case 
of  loss  or  damage.  Johnstone  v.  R.  R.  Co., 
39  S.  a  56,  17  S.  Bw  612.  In  Norman  v. 
Soathem  Ry.,  65  S.  C.  517,  44  S.  E.  83,  95 
Am.  St.  Rep.  809,  this  court  held  that  a 
passenger  paying  full  fare  for  a  general  tick- 
et is  not  bound  by  limitations  printed  there- 
on, unless  liis  attention  has  been  especially 
called  to  them,  and  he  has  assented  thereto. 
As  there  was  no  conclusive  evidence  that 
plaintiff  had  received  any  consideration.  In 
reduced  charges  or  otherwise,  for  such  a  con- 
tract, and  no  conclusive  evidence  that  she 
had  knowledge  of,  and  consented  to,  such 
special  limitation  or  condition,  it  was  error 
to  hold  the  plaintiff  bound  by  the  limitation. 
If  the  jury  deemed  the  limitation  reasonable, 
as  it  is  not  the  reasonableness  of  the  limita- 
tion alone  which  binds  the  passenger,  but  it 
is  his  assent  thereto  upon  consideration 
which  binds  or  estops  him.  Nevertheless  we 
do  not  think  the  error  should  work  a  rever- 
sal, as  it  is  manifest  from  the  verdict  of 
$300  in  favor  of  plaintiff  that  the  jury  did 
not  regard  the  limitation  of  liability  rea- 
sonable, and  were  not  governed  by  it  There 
was  no  basis  for  punitive  damages,  as  al- 
ready shown,  and  there  was  no  basis  for 
more  than  a  mere  nominal  sum  for  the  slight 
delay  involved  in  the  transfer  of  plaintiff 
at  Yemassee,  hence  it  is  fair  to  assume  that 
the  jury  made  their  verdict  upon  their  esti- 
mate of  the  loss  to  plaintiff  by  the  delay 
in  delivering  the  trunk  and  the  damage  to 
Its  contents. 

The  verdict  Is  already  for  the  plaintiff, 
and  we  «ee  no  good  reason  to  believe  that  an- 
other trial  would  promote  substantial  jus- 
tice in  this  case. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


(82  S.  C.  432) 

MARTIN  V.  HUTTO. 

(Supreme  Court  of  South  Carolina.    April  13, 
1909.) 

1.  Appeal  and  Error  (5  425*)— Notice  or  Ap- 
PEAi/— Time  for  Service. 

Where  a  decree  is  filed  out  of  term  time, 
the  10  days  allowed  defendant  to  serve  notice 
of  intention  to  appeal  ddes  not  commence  to  run 
until  notice  of  the  filing  of  the  decree. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $§  2155,  2157;  Dec.  Dig.  § 
425.*] 

2.  Notice  (§  10*)— Service  bt  Mail. 

Though  Code  Civ.  Proc.  1902,  $  410,  pro- 
vides that  "service  by  mail  may  be  made  where 
the  person  making  die  service  and  the  person 
on  whom  it  is  to  be  made  reside  in  different 
places  between  which  there  is  a  regular  com- 
munication by  mail."  the  rights  of  a  party  will 
be  held  not  concluded  by  a  notice  mailed,  but 
not  received  by  him,  where  no  injury  is  shown 
to  be  the  result  of  such  holding. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent. 
Dig.  §  24 ;    Dec.  Dig.  §  10.*] 


3.  Execution  (S  433*>— Abbest  of  Defendant 
—Notice  to  Show  Cause. 

Code  Civ.  Proc.  1902,  |  200,  provides  for 
the  arrest  of  defendant  in  an  action  for  fraud- 
ulent misapplication  or  embezzlement  of  plain- 
tifiPa  property.  Section  307  provides  that  no 
execution  shall  issue  against  the  person  of  a 
jndgment  debtor  unless  an  order  or  arrest  has 
been  served,  or  unless  the  complaint  contains  a 
statement  of  facts  showing  one  or  more  of  the 
causes  of  arrest.  Held,  that  execution  against 
a  person  may  be  issued  without  a  rule  to  show 
cause  when  defendant  has  notice  of  the  cause 
of  action  and  the  relief  asked  by  service  of  the 
complaint  on  him,  and  he  has  had  an  oppor- 
tunity in  the  trial  to  show  why  the  allegations 
of  fraudulent  misappropriation  or  embezzlement 
are  not  well  founded,  and  why  the  relief  asked 
should  not  be  granted. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  S  1233;    Dec  Dig.  §  43a*] 

4.  Execution  (S  426*)— Arrest  of  Defendant 
—  Return  of  Execution   Against  Prop- 

KBLTt, 

Under  Code  Civ.  Proc,  1902.  (  307,  provid- 
ing that  an  execution  against  tne  person  of  a 
judgment  debtor  mav  be  issued  after  the  return 
of  an  execution  agamst  his  property  unsatisfied 
in  whole  or  in  part,  an  execution  cannot  issue 
against  the  person  until  an  execution  against 
defendant's  property  has  been  returned  unsat- 
isfied. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  (  1211 ;   Dec.  Dig.  $  426.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexin^on  Comity;  Chas.  G.  Dantzler, 
Judge. 

Action  bjr  A.  W.  Martin  against  Paul  E. 
Hutto.  From  a  judgment  for  plalntiflC,  and 
an  order  for  execution  for  bis  arrest,  defend- 
ant appeals.     Modified. 

See,  also,  78  S.  C.  560,  60  S.  B.  34, 

G.  I.  Graham,  for  appellant  De  Pass  St 
De  Pass,  for  respondent. 


WOODS,  J.  The  facts  in  this  case  are 
fully  set  out  in  the  circuit  decree.  The  de- 
fendant did  not  appear  at  the  reference  or  at 
the  trial  in  the  circuit  court;  but  there  can 
be  no  doubt  of  the  correctness  of  the  conclu- 
sion of  Judge  Dantzler  that  defendant  was 
guilty  of  a  fraudulent  appropriation  of  plain- 
tiff's one-half  of  the  crops  made  by  defend- 
ant on  plaintiff's  land  under  a  share  crop 
contract,  and  that  the  value  of  the  property 
so  appropriated  was  $768.14.  The  only  real 
issue  made  by  the  appeal  is  whether  the  cir- 
cuit judge  erred  in  decreeing  that  the  plain- 
tiff have  leave  to  issue  an  execution  for  the 
arrest  of  the  defendant 

Before  reaching  this  question,  however.  It 
is  necessary  to  dispose  of  a  motion  made  by 
plaintiff  to  dismiss  the  appeal,  on  the  ground 
that  the  defendant  had  not  given  notice  of  in- 
tention to  appeal  within  10  days  after  notice 
of  the  filing  of  the  decree.  The  decree  was 
filed  out  of  term  time,  and  therefore  the  10 
days  allowed  to  defendant  to  serve  notice  of 
intention  to  appeal  did  not  commence  to  run 
until  notice  of  the  filing  of  the  decree.  Plain- 
tiff's counsel  mailed  notice  of  the  filing  of  the 
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decree  to  the  defendant  and  his  attorney  sep- 
arately on  the  l8t  day  of  October,  1907,  under 
sections  410  and  411  of  the  Code  of  Civil 
Procedure  of  1902,  which  provide: 

"Service  by  mall  may  be  made  where  the 
person  making  the  service  and  the  person  on 
whom  It  Is  to  be  made  reside  In  different 
places,  between  which  there  Is  a  regular  com- 
munication by  mail. 

"In  case  of  service  by  mail,  the  paper 
must  be  deposited  in  the  post  office,  address- 
ed to  the  person  on  whom  It  is  to  be  served, 
at  his  place  of  residence,  and  the  postage 
paid." 

The  notice  of  intention  to  appeal  was  not 
served  until  November  30, 1907.  There  is  no 
doubt  of  the  mailing  of  the  notice  as  requir- 
ed by  statute,  but  the  defendant  and  his  at- 
torney, Mr.  Sharpe,  submit  affidavits  that 
neither  of  the  notices  was  received. 

The  Important  question  is  whether  a  par- 
ty in  such  case  Is  absolutely  bound  by  the 
mailing  of  the  notice  to  him,  though  he  fails 
to  receive  it,  and  is  thus  shut  out  from  his 
right  of  appeal.  The  point  is  not  free  from 
difficulty.  There  is  strong  reason  for  hold- 
ing that  the  notice  of  the  filing  of  the  de- 
cree is  not  essential  to  the  exercise  of  the 
right  of  appeal,  for  both  parties  might  with- 
out hardship  be  held  bound  to  take  notice 
of  the  filing  of  the  decree  as  an  act  taking 
place  in  a  public  office.  Indeed,  looked  at 
from  the  technical  legal  standpoint,  we  think 
tails  the  true  view  of  the  matter.  Still  the 
law  contemplates  that  the  losing  party  may 
rely  on  notice  of  the  decree  from  the  success- 
ful party,  and  we  cannot  think  it  was  the  in- 
tention to  conclude  the  rights  of  a  party  by 
holding  him  bound  by  a  notice  mailed  to  him, 
but  not  received,  where  no  injury  has  result- 
ed to  the  other  party,  and  the  rights  of  third 
parties  have  not  intervened.  Service  by  mail 
in  the  manner  required  by  the  statute  Is  good 
service,  and  all  judgments  and  other  com- 
pleted legal  proceedings  resting  thereon  will 
be  binding.  Even  in  the  course  of  the  pro- 
ceedings without  a  showing  of  Injury  to  the 
adverse  party,  the  service  by  mail  in  ac- 
cordance with  the  statute  will  be  regarded 
complete,  and  the  party  so  served  will  not  be 
relieved  against  the  very  strong  presumption, 
except  on  clear  proof  that  he  was  taken  by 
surprise..  There  is  no  reason  to  doubt  Mr. 
Sharpens  affidavit  that  notice  failed  to  reach 
him.  We  have  more  hesitation  In  crediting 
the  defendant's  affidavit  because  of  the  very 
bad  light  in  which  he  appears  throughout  the 
case.  Nevertheless,  as  the  plaintiff  has  lost 
no  substantial  right,  we  have  concluded, 
though  with  hesitancy,  to  regard  the  pre- 
sumption of  the  receipt  of  the  notice  over- 
come by  defendant's  sworn  statement  that 
it  did  not  reach  him.  The  motion  to  dismiss 
the  appeal  is  refused. 

The  portion  of  the  decree  Involved  in  the 
appeal  adjudges:  "That  the  plaintiff  have 
leave  forthwith  to  issue  ca.  sa.  or  execution 


against  tbe  person  of  the  defendant  In  ae> 
cordance  with  sections  200  and  808  of  the 
Code  of  Civil  Procedure  of  1902,  for  the  ar- 
rest of  the  defendant  for  f^udulently  ob- 
taining and  procuring  the  assignment  to  him- 
self of  the  lease  and  demise  of  the  Black- 
viUe  Road  Plantation  tor  the  purpose  of  de> 
priving  plaintiff  of  the  use  thereof  and  bene- 
fits thereunder,  and  for  fraudulently  taking, 
detaining,  or  disposing  of  plaintiff's  one-half 
of  all  crops  raised  upon  the  BlackvUle  Bead 
Plantation  during  the  year  1904,  and  that 
said  defendant  be  forthwith  imprisoned  in 
the  county  jaU  of  Lexington  county  until 
said  Judgment  of  970ai4  and  costs  are  paid, 
or  until  he  be  otherwise  discharged  in  ac- 
cordance with  the  provisions  of  law  in  such 
cases  made  and  provided."  The  defendant 
contends  that  it  was  error  to  provide  in  the 
decree  for  an  execution  against  the  person- of 
the  defendant,  first,  because  such  an  execu- 
tion could  not  be  issued  against  the  defend- 
ant until  he  had  been  afforded  an  opportu- 
nity to  show  cause  why  the  execution  should 
not  issue  for  his  arrest;  and,  second,  be- 
cause the  statute  requires  that  execution 
against  the  person  can  be  issued  only  after 
a  return  of  execution  against  his  property 
unsatisfied  In  whole  or  in  part 

The  first  ground  is  untenable.  The  action, 
as  clearly  appears  by  the  complaint,  was 
for  the  fraudulent  misapplication  and  em- 
bezzlement by  the  defendant  of  plaintiff's 
property,  and  therefore  it  fell  under  subdi- 
vision 1  of  section  200  of  the  Code  of  Civil 
Procedure  of  1902,  which  permits  the  arrest 
of  the  defendant  in  such  case.  .  Section  307  of 
the  Code  of  Civil  Procedure  of  1902  provides: 
"If  the  action  be  one  in  which  the  defendant 
might  have  been  arrested,  as  provided  in  sec- 
tion 200  and  section  202,  an  execution 
against  the  person  of  a  Judgment  debtor  may 
be  Issued  to  any  county  within  the  jurisdic- 
tion of  the  court,  after  the  return  of  an  ex- 
ecution against  his  property  unsatisfied  In 
whole  or  in  part  But  no  execution  shall 
Issue  against  the  person  of  a  Judgment  debt- 
or, unless  an  order  of  arrest  has  been  served, 
as  in  this  Code  of  Procedure  provided,  or 
unless  the  complaint  contains  a  statement  of 
facts  showing  one  Or  more  of  the  causes  of 
arrest  required  by  section  200."  This  section 
of  the  Code  evidently  means  that  execution 
against  the  person  may  be  issued  without  a 
rule  to  show  cause  when  the  defendant  al- 
ready had  notice  of  the  cause  of  action  and 
the  relief  asked  from  the  complaint  served 
on  him,  and  has  had  opportunity  at  the  trial 
to  show  why  the  allegations  of  fraudulent 
misappropriation  or  embezzlement  are  not 
well  founded,  and  why  the  relief  asked 
should  not  be  granted.  The  case  of  Kenne- 
saw  Mills  V.  Walker.  19  S.  C.  112,  is  relied 
on  by  defendant  as  opposed  to  this  condu- 
sion ;  but  that  was  a  case  of  contempt  under 
supplementary  proceedings,  involving  differ- 
ent facts  and  principles  of  law. 
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'  The  second  point  is  more  8erioii&  Section 
308  of  Oode  of  OIyU  Procedure  of  1902  speci- 
fies the  terms  In  which  an  execution  against 
the  person  shall  Issue,  but  the  condition  on 
-which  it  may  Issue  Is  fixed  by  section  307, 
above  quoted.  The  latter  section  In  providing 
that  It  may  issue  "after  the  return  of  an  ex- 
ecution against  his  (the  Judgment  debtor's) 
property  unsatisfied  In  whole  or  In  part" 
clearly  Indicates  that  It  may  not  Issue  until 
such  return  of  an  execution  against  his 
property.  Indeed,  there  is  no  other  statutory 
authority  than  section  307  for  Issuing  an  ex- 
ecution against  the  person,  and  hence  such 
an  execution  can  be  Issued  only  when  the 
terms  of  that  statute  have  been  met  There 
was  no  return  of  an  execution  against  the 
property  of  defendant  unsatisfied  in  whole  or 
In  part  At  the  argument  It  was  insisted  that 
the  defendant  had  gone  Into  bankruptcy,  and 
that  bankruptcy  was  equivalent  to  a  nulla 
bona  return  of  an  execution  against  the  prop- 
erty of  the  bankrupt  This  point,  however, 
cannot  be  considered,  as  it  does  not  appear 
from  the  case  for  appeal  that  the  defendant 
is  a  bankrupt. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  modified  so 
as  to  provide  for  the  issuing  of  an  execution 
against  the  property  of  the  defendant,  and 
for  an  execution  against  his  person  in  the 
terms  provided  by  the  statute,  and  stated  In 
the  circuit  decree,  In  case  the  execution 
against  the  property  of  the  defendant  be  re- 
turned unsatisfied  in  whole  or  in  part 


(82  8.  C.  S78) 

FOSTER  V.  BAILEY  et  al. 

(Supreme  CJourt  of  South  CJarolina.     April  9, 
1909.) 

1.  Vendor  and  Purchaseb  (§  238^)  — Fub- 
ohaseb  fbom  bona  fide  pubchaseb— ef- 
FECT OP  Notice.  . 

A  purchaser  for  value  without  notice  of  a 
prior  unrecorded  deed  can  convey  a  good  title 
to  one  having  notice  thereof. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |§  680-582;  Dec.  Dig.  i 
23a*] 

2.  Vendob  and  Pubc?haseb  (§  232*)  — Bona 
E^DE  PxTBCHASEB— Notice— Possession. 

Under  Civ.  Code  1902,  §  24«7,  providing 
that  the  possession  of  real  estate  described  in 
an  instrument  required  by  law  to  be  recorded 
shall  not  operate  as  notice  of  such  instrument, 
and  actual  notice  shall  be  sufficient  to  supply 
the  place  of  registration  only  when  it  is  of  the 
instrument  itself  or  of  its  nature  and.  import,  the 
exclusive  possession  of  land  by  a  inirchaser  un- 
der an  unrecorded  deed  would  not  be  notice  to 
a  subsequent  purchaser. 

[Ed.  Note!— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  Sf  540-562;    Dec.  Dig.  § 
232.*] 
8.  Vendob  and  Pubchaseb  (8  244*)  — Bona 

Fide  Purchaser— Evidence— Sufficiency. 

In  an  action  to  recover  possession  of  land, 

evidence  hdd  to  sustain  a  finding  that  plaintiff's 

grantor  did  not  have  actual  notice  of  a  prior 


nnreoorded  deed  or  of  Its  nature  and  import  at 
the  time  he  purchased. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  §  244.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  Earnest  Gary,  Judge. 

Action  by  Amanda  E.  Foster  against  W. 
Q.  Bailey  and  another.  From  a  judgment  for 
plaintiff  on  a  directed  verdict,  defendants 
appeal.    Affirmed. 

Wilson  &  Osborne^  for  ai^;>ellants.  San- 
ders &  De  Pass,  for  respondent. 


JONES,  J.  This  is  an  action  to  recover 
possession  of  land,  and  resulted  in  a  verdict 
and  judgment  for  tbe  plaintiff  by  direction 
of  the  court 

Both  parties  claim  under  A.  J.  Chapman 
as  the  common  source.  In  1898  Chapman 
was  owner  of  certain  premises,  being  lots 
4  and  5^  as  represented  on  plat  of  Wofford 
estate  lands,  and  fronting  120  feet  on  North 
Church  street,  in  the  city  of  Spartanburg,  S. 
C,  and  defendant  Tucker  was  owner  of  lot 
No.  3  of  said  estate  land  lying  north  and  ad- 
jacent to  Chapman's  premises.    On  March  5, 

1898,  Chapman  conveyed  to  Tucker  a  por- 
tion of  his  said  lot  No.  4,  being  a  strip  ad- 
jacent to  Tucker's  lot  and  fronting  20  feet 
on  North  Church  street,  but  the  deed  was 
not  put  on  record  until  July  21,  1900.  Tuck- 
er, however,  immediately  went  into  posses- 
sion, and  he  and  Chapman  within  a  few  days 
after  the  execution  of  the  deed  moved  the 
fence  formerly  dividing  their  premises  so  as 
to  place  the  said  strip  within  Tucker's  in- 
closure.  Tucker  has  been  in  excl\isive  pos- 
session since  the  execution  of  his  deed.  In 
the  meantime,  on  December  24,  1898,  Chap- 
man conveyed  to  Dr.  Julian  H.  Allen  in  con- 
sideration of  $900  the  said  lots  4  and  5  de- 
scribed as  fronting  120  feet  on  North  Church 
street  without  making  any  reference  to  the 
portion  thereof  previously  conveyed  to  Tuck- 
er, and  this  deed  was  recorded  January  23, 

1899.  By  deed  dated  December  4,  1904,  re- 
corded February  1,  1905,  consideration  $1,075, 
Allen  conveyed  the  premises  to  R.  H.  Foster, 
describing  the  same  as  in  Chapman's  deed  to 
him.  By  deed  dated  July  22,  1905,  recorded 
February  28,  1906,  consideration  love  and  af- 
fection and  $1,  the  heirs  at  law  of  R.  H. 
Foster  conveyed  the  premises  with  same  de- 
scription to  plaintiff. 

The  real  contest  in  this  appeal  is  whether 
there  was  any  testimony  tending  to  show 
that  Dr.  Allen  at  the  time  of  his  purchase 
had  notice  of  the  previous  unrecorded  deed 
of  Chapman  to  Tucker;  for,  if  there  was  no 
such  testimony,  the  direction  of  a  verdict  for 
plaintiff  was  proper  under  the  undisputed 
facts.  The  fact  that  the  deed  from  Chap- 
man to  Tucker  was  recorded  before  the 
conveyance  to  R.  H.  Foster  would  not  pre- 
vent plaintiff's  recovery  if  Allen  had  no  no- 
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tlce  when  he  purchased,  tinder  the  principle 
that  a  purchaser  for  value  without  notice 
can  convey  a  good  title  to  one  with  notice; 
the  immunity  of  the  grantor's  title  passing 
to  the  grantee.  Jones  v.  Hudson,  23  S.  C. 
601;  WUliams  y.  Jones,  74  S.  G.  262,  64  S.  a 
568;  23  Bncy.  Law  (2d  Ed.)  477;  24  Ency. 
Law  (2d  Ed.)  134.  There  was  testimony 
that  Tucker  was  in  exclusive  possession  of 
the  lot  in  question  at  the  time  Allen  pur- 
chased, but  section  2457,  Civ.  Code  1902, 
provides:  "No  possession  of  real  property 
described  in  any  instrument  of  writing  re- 
quired by  law  to  be  recorded  shall  operate  as 
notice  of  such  instrument;  and  actual  notice 
shall  be  deemed  and  held  sufficient  to  supply 
the  place  of  registration  only  when  such  no- 
tice is  of  the  instrument  itself  or  of  its  na- 
ture and  import"  This  statute,  approved 
December  24,  1888,  changed  the  rule  declared 
in  Sheom  v.  Robinson,  22  S.  C.  32,  Daniel 
V.  Hester,  29  S.  C.  147,  7  S.  B.  65,  and  like 
cases,  that  possession  is  notice  of  an  un- 
recorded deed.  The  cases  of  Harman  v. 
Southern  Ry..  72  S.  0.  235,  51  S.  E.  689,  and 
Southern  Ry.  v.  Howell,  79  S.  C.  286,  60  S.  B. 
677,  are  not  conclusive  for  appellant,  as  the 
possession  under  an  unrecorded  deed  in  each 
of  those  cases  arose  at  a  time  when  the  rule 
in  Daniel  v.  Hester  was  in  force,  and  was  a 
continuing  possession  at  the  time  the  subse- 
quent deed  was  made.  There  was,  however, 
testimony  that  before  Allen  bought  he  was 
shown  the  premises  by  Epton  and  Hottell, 
agents  of  Chapman,  and  knew  that  the  prop- 
erty he  was  negotiating  to  purchase  was  the 
property  lying  between  the  fences;  that 
some  two  or  three  years  after  Allen  pur- 
chased and  before  he  conveyed  to  Foster  the 
fence  to  which  Tucker  claimed  was  repair- 
ed and  Allen  paid  for  one-half  the  expenses; 
that  during  his  ownership  Allen  never  made 
any  claim  against  Tucker  for  the  lot  in  dis- 
pute; and  that  Allen  after  his  purchase  de- 
clared to  Chapman  that,  when  he  bought,  he 
supposed  there  was  a  frontage  of  120  feet 
between  the  fences.  Dr.  Allen  testified  that 
he  had  no  notice  of  the  unrecorded  deed,  that 
he  gave  no  attention  to  the  location  of  fence 
and  paid  for  one-half  of  its  repair  at  the 
request  of  Tucker  without  examination,  and 
that  he  bought  the  property  as  described  in 
the  deed. 

We  agree  with  the  circuit  court  that  the 
testimony  did  not  tend  to  show  such  actual 
notice  of  the  unrecorded  deed  or  its  nature 
or  import  as  required  by  statute  to  take  the 
place  of  recording.  We  have  hesitated  to 
reach  this  conclusion  because  of  the  appar- 
ent hardship  to  defendant  Tucker,  but,  after 
consideration,  we  see  no  way  to  avoid  it  un- 
der the  terms  of  the  statute.  The  case  illus- 
trates the  danger  of  negligence  in  complying 
with  the  recording  statute. 

We  do  not  regard  the  remaining  exceptions 


as  presenting  any  matter  Justifying  reversal. 
The  judgment  of  the  circuit  court  is  af- 
firmed. 


(82  S.  C.  2TS) 

STATE  V.  TURNER, 

(Supreme  Court  of  South  Carolina.     April  0^ 
1909.) 

1.  Sbduotion  (§  84*)— Pbouise  of  Mabbiagb. 

In  order  to  establish  seduction,  the  state 
must  prove  beyond  a  reasonable  doubt  that 
prosecutrix  was  induced  to  have  unlawful  sex- 
ual intercourse  with  accused  by  means  of  his  de- 
ception and  promise  of  marriage. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  |  58;   Dec  Dig.  <§  34.*] 

2.  Seduction    (§   46*)  —  Pbosboutior  —  Evi* 

DENCB— COBBOBOBATION. 

Under  Act  Feb.  22,  1906,  24  St  at  Laige, 
p.  937,  providing  that  no  conviction  shall  be 
had  for  seduction  on  the  uncorroborated  evi- 
dence of  the  woman  upon  whom  the  seduction  is 
charged,  a  verdict  of  acquittal  should  have  been 
directed,  where  prosecutrix's  evidence  was  not 
corroborated. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent.  Dig.  U  83-^86;    Dec  Dig.  |  46.*] 

3.  Indictment  and  Infobmation  (§  109*)  — 
Requisites— Statutobt  Offenses. 

In  charging  a  statutory  offense,  every  es- 
sential ingredient  of  the  crime  must  be  alleged. 
[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  286;    Dec.  Dig. 
§   109.*] 

4.  Seduction  (§  S7*)^lNDi(niiBNV— Au^bga- 
tions— Chastity. 

Under  Act  Feb.  22,  1905,  24  St.  at  Large, 

g.  937,  providing  that  no  conviction  shall  be 
ad  for  seduction  if  it  is  proved  that  prosecu- 
trix was  at  the  time  of  the  alleged  offense  lewd 
and  unchaste,  her  chastity  need  not  be  alleged  in 
the  indictment;  the  want  of  chastity  being  a 
matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  §  64;   Dec  Dig.  S  37.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Lexington   County. 

B.  G.  Turner  was  convicted  of  seduction, 
and  he  appeals.  Reversed  and  remanded 
for  new  trial. 

Nelson  &  Nelson  and  Graham  &  Sturtde, 
for  appellant  G.  B.  Timmerman  and  W. 
W.  Hawes,  for  the  State. 

WOODS.  J.  The  defendant,  B.  Q.  Tamer, 
was  convicted  of  seduction  by  the  court  of 
general  sessions  for  Lexington  county.  The 
appeal  to  this  court  Involves  two  inquiries: 
First.  Was  there  any  corroboration  of  the 
testimony  of  the  prosecutrix  to  warrant  the 
submission  of  the  case  to  the  Jury?  Second. 
On  the  charge  of  seduction  Is  the  previous 
chastity  of  the  prosecutrix  a  material  in- 
gredient of  the  crime  to  be  established  by 
the  state? 

The  statute  under  vrhlch  the  defendant  was 
indicted  was  as  follows :  'That  any  male  per- 
son above  the  age  of  sixteen  years,  who  shall, 
by  any  means  of  deception  and  promise  of 
marriage,  seduce  any  unmarried  woman  in 
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tbis  state,  shall,  upon  coDTictlon,  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  fined 
or  Imprisoned  at  the. discretion  of  the  court; 
but  no  conyiction  shall  be  had  under  this 
section  on  the  uncorroborated  testimony  of 
the  woman  upon  whom  the  seduction  is 
charged;  and  no  conviction  shall  be  had  if 
on.  trial  it  is  proved  that  such  woman  was 
at  the  time  of  the  alleged  offense  lewd  and 
unchaste."  Act  Feb.  22,  1905,  24  St  at 
Large,  p.  937.  Save  for  the  testimony  of  the 
prosecutrix,  there  was  no  evidence  what- 
ever of  "any  means  of  deception  and  promise 
of  marriage"  on  the  part  of  the  defendant. 
In  order  to  establish  the  crime  of  seduction, 
the  state  must  prove  beyond  a  reasonable 
doubt,  with  evidence  corroborative  of  the 
testimony  of  the  prosecutrix,  that  she  was 
induced  to, have  unlawful  sexual  intercourse 
with  the  accused  by  means  of  his  deception 
and  promise  of  marriage.  Kenyon  v.  People, 
26  N.  Y.  203,  84  Am.  Dec.  181 ;  State  v.  Mc- 
Gaskey,  104  Mo.  644,  16  S.  W.  511;  Harvey 
V.  Territory,  11  Okl.  156,  65  Pac.  837;  Mc- 
Cullar  V.  State,  36  Tex.  Cr.  R.  213,  36  S.  W. 
585,  61  Am.  St.  Rep.  847;  Mills  v.  Common- 
wealth, 93  Va.  815.  22  S.  E.  863;  Ferguson 
V.  State,.  71  Miss.  805,  15  South.  66, 42  Am.  St 
Rep.  492;  Cooper  v.  State,  90  Ala.  641, 8  South. 
821;  Russell  v.  State,  77  Neb.  519,  110  N.  W. 
380;  Wilhite  v.  State,  84  Ark.  67,  104  S.  W. 
531 ;  State  v.  Raynor,  145  N.  C.  472,  59  S.  B. 
344;  State  v.  Brown,  65  N.  J.  Law,  687,  51 
Atl.  1109,  and  others.  There  being  no  corro- 
borative evidence  on  this  material  issue,  the 
defendant  was  entitled  to  a  direction  of  a 
verdict  of  acquittal. 

The  next  exception,  taken  to  the  charge 
of  the  circuit  Judge,  involves  Jhe  proposition 
whether  the  chastity  of  the  woman  is  pre- 
sumed in  the  first  instance,  or  whether  it 
must  be  proved  by  the  state  as  one  of  the 
ingredients  of  the  crime.  The  portion  of  the 
charge  excepted  to  is  as  follows :  "That  the 
defendant  is  bound  to  prove  by  the  prepon- 
derance of  the  evidence  that  the  prosecutrix 
was  lewd  and  unchaste.  If  you  have  any 
doubt  as  to  where  the  preponderance  of  the 
evidence  is,  that  you  will  give  the  benefit  of 
that  reasonable  doubt  to  the  defendant.  Un- 
derstand me  that  the  defendant  must  prove 
by  the  preponderance  of  the  evidence,  not 
beyond  a  reasonable  doubt,  that  the  prose- 
cutrix was  lewd  and  unchaste.  If  you  have 
any  doubt  as  to  where  the  preponderance  of 
the  evidence  is,  then  .you  will  give  the  pris- 
oner the  benefit  of  that  reasonable  doubt" 
The  conflict  of  authority  as  to  whether  in 
a  case  of  seduction  the  chastity  of  the  prose- 
cutrix is  to  be  presumed  or  proved  by  the 
state  may  be  attributed  in  a  measure  to  the 
different  phrasing  of  the  statutes  of  the 
several  states,  setting  out  the  crime.  In  Mis- 
souri, In  order  to  constitute  seduction,  the 


statute  requires  the  victim  to  be  "any  un- 
married woman  of  good  repute";  and  it 
devolves  upon  the  prosecution  to  allege  and 
prove  "good  repute."  This  is  the  rule  in 
some  other  states  where  the  wording  of  the 
statutes  is  similar.  Zabriskie  v.  State,  43 
N.  J.  Law,  640,  39  Am.  Rep.  610;  Oliver  v. 
Commonwealth,  101  Pa.  215,  47  Am.  Rep. 
704 ;  Commonwealth  v.  Whlttaker,  131  Mass. 
224.  In  some  states  where  the  statute  re- 
quires that  the  woman  be  "of  previous  chaste 
character"  the  same  rule  as  to  allegation 
and  proof  applies.  State  v.  Lockerby,  50 
Minn.  363,  52  N.  W.  958,  36  Am.  St  Rep. 
656;  Ex  parte  Vandiveer,  4  Cal.  App.  650, 
88  Pac.  994;  Harvey  v.  Territory,  11  Okl. 
156,  65  Pac.  837.  Where  nothing  is  provided 
in  the  statute  as  to  character,  it  has  been 
laid  down  in  some  jurisdictions  that  previous 
chastity  of  the  woman  is  essential  to  the 
offense  and'  must  be  proved  by  the  state. 
Norton  v.  State,  72  Miss.  128,  16  South.  264, 
18  South.  916,  48  Am.  St  Rep.  539;  West  v. 
State,  1  Wis.  209. 

The  following  decisions  uphold  the  view 
that  the  chastity  of  the  woman  upon  whom 
the  seduction  is  charged  is  presumed:  Kerr 
V.  U.  S.  (Ind.  T.)  104  S.  W.  809;  Wilhite  v. 
State,  84  Ark.  67,  104  S.  W.  531 ;  Caldwell 
V.  State,  73  Ark.  139,  83  S.  W.  929,  108  Am. 
St  Rep.  28;  Andre  v.  State,  5  Iowa,  389, 
68  Am.  Dec.  708;  Mills  v.  Commonwealth, 
93  Va.  815,  22  S.  E.  863;  Smith  v.  State, 
118  Ala.  117,  24  South.  55;  People  v.  Ken- 
yon, 26  N.  T.  203,  84  Am.  Dec.  177;  McTyier 
V.  State,  91  Ga.  254,  18  S.  E.  140.  A  close 
observation  of  our  statute  causes  us  to  adopt 
tills  conclusion.  It  has  been  a  settled  rule 
of  pleading  in  this  state  from  early  times 
that  in  order  to  charge  a  statutory  offense, 
every  ingredient  necessary  to  make  up  the 
crime  must  be  alleged  in  the  indictment  and 
proved  by  the  prosecution.  State  v.  Foster, 
3  McCord,  442 ;  State  v.  O'Bannon,  1  Bailey, 
144;  State  v.  Henderson,  1  Rich.  Law,  184; 
State  V.  Coleman,  17  S.  C.  473;  State  v. 
Evans,  18  S.  C.  137;  State  v.  Jeter,  47  S.  O. 
2,  24  S.  E.  889;  State  v.  Jeffcoat,  54  S.  U 
196,  32  S.  E.  298.  The  portion  of  the  stat- 
ute now  under  discussion  is:  "No  conviction 
shall  be  had  if  on  trial  it  is  proved  that 
such  woman  was  at  the  time  of  the  alleged 
offense  lewd  and  unchaste."  The  incorpora- 
tion of  the  clause  "if  on  trial  it  is  proved" 
shows  conclusively  that  the  General  Assem- 
bly did  not  intend  the  chastity  of  the  injured 
woman  to  be  an  ingredient  of  the  offense  nec- 
essary to  be  set  up  in  the  indictment  The 
exception  to  the  charge  of  the  trial  Judge  is 
overruled. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
All  concur. 
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CLIO  GIN  CO.  ▼.  WESTERN  UNION  TBI/- 
EGRAPH  00. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.) 

1.  Telegraphs  and  Telephones  (i  67^)— Db- 

LAT  IN  DELIVEBT  OF  2iESSAQ]!>-HDAlCA6E6. 

A  cotton  oil  company  sent  plaintiff,  engaged 
in  buying  cotton  seed,  a  telegram  stating  that 
the  sender  would  pay  a  certain  amount  and  com- 
missions for  seed  purchased,  and  in  an  action 
for  negligent  delay  in  delivering  the  message 

Slaintifl  claimed  that,  if  the  message  had  been 
elivered  within  a  reasonable  time,  it  could 
have  bought  seed  at  a  slight  excess  of  the 
amount  named  in  the  telegram,  which  would 
have  been  allowable  under  its  contract  with  the 
oil  company,  and  that  it  had  lost  storage  charg- 
es allowable  to  it  under  such  contract  Held, 
that  such  elements  were  not  recoverable  in  the 
absence  of  a  showing  that  defendant  had  knowl- 
edge of  such  provisions. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {65;    Dec  Dig.  ( 

2.  Appeal  and  Esbob  (§  1177*)— New  Tbial 
—Necessity. 

On  January  4th  a  cotton  oil  company  sent 
plaintiff  a  telegram,  instructing  it  to  buy  cot- 
ton seed  for  shipment  on  the  16th.  In  an  ac- 
tion for  delay  in  delivering  the  message,  there 
was  no  evidence  that  plaintiff  could  have  pro- 
cured the  necessary  cars  and  have  loaded  them 
within  the  required  time.  Held,  on  appeal  by 
plaintiff,  that  as  there  was  danger  of  loss  in 
weights  in  handling,  and  as  the  court  would 
notice  that  there  would  be  expenses  incurred 
in  loading,  there  was  no  reasonable  ground  for 
believing  that  plaintiff  could  have  suffered  any 
material  certain  loss  by  being  deprived  of  the 

Privilege  of  storing  or  handling  cotton  seed  at 
6  cents  per   ton,   and  a  new  trial   on  such 
ground  would  not  be  ordered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4697;   Dec  Dig.  I  U77.*] 

8.  Pleading   (I   237*)— Amendment  — Con - 

FOBMITT  TO  PBOOF. 

Code  Civ.  Proc.  1902,  §  194,  provides  that 
amendments  to  conform  a  pleading  to  the  proof 
may  be  allowed  when  the  amendment  does  not 
substantially  dxange  the  claim  or  defense.  Held, 
that  it  was  proper  to  deny  a  motion  to  amend 
the  complaint  to  conform  to  the  proof  after 
argument  on  motion  for  a  nonsuit,  which  was 
granted,  when  the  amendment  would  involve 
striking  out  material  allegations  and  inserting 
other  lalegations. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §S  603-619;  Dec  Dig.  (  237.*] 

Appeal  from  Common  Pleas  Circait  Court 
of  Marlboro  Coanty;  Robert  Aldrich,  Jndge. 

Action  by  the  Clio  Gin  Company  against 
the  Western  Union  Telegraph  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

LiTingston  &  Mnller,  for  appellant  Will- 
cox  &  Wlllcox  and  Townsend  &  Rogers,  for 
respondent 

JONES,  J.  The  plaintlfr  appeals  from  an 
order  of  nonsuit  in  this  action  to  recover 
damages  for  negligent  delay  in  delivering  a 
telegram  sent  by  South  Carolina  Cotton  Oil 
Company,   Columbia,    S.  C.»  to  plaintiff  at 


Clio,  8.  C,  on  the  afternoon  of  January  i 
1904,  and  not  delivered  until  the  morning  of 
January  6,  1904;  the  message  being  as  fol- 
lows: "Will  pay  nineteen  dollars  and  com- 
missions for  seed  shipped  by  the  15tb  Inst" 

Assuming  that  there  was  a  nei^igent  de- 
lay in  deUvering  the  telegram,  the  real  ques- 
tion was  whether  there  was  testimony  tliat 
plaintiff  sustained  any  damage  as  the  direct 
and  proximate  result  of  such  negligence. 

The  ooniplaint  alleged  hx  part :  '*(7)  That 
the  plaintiff  was  engaged  in,  among  other 
things,  the  purchase  of  cotton  seed,  and  on 
the  5th  day  of  January,  1904,  had  offered  to 
it  and  had  the  option,  privilege,  and  OK>or- 
tunity  of  purchasing  68,000  bushels  of  cot- 
ton seed  at  and  for  the  price  named  in  said 
telegram. 

i'(8)  That  by  reason  of  the  careless  and  neg- 
ligent conduct  of  the  defendant  in  failing  te 
deliver  said  message  within  a  reasonable 
time,  conveying  to  the  plaintiff  the  informa- 
tion therein  contained,  the  plaintiff  was  pre- 
vented from  offering,  and  did  not  offer,  ts 
pay  $19  per  ton  for  cotton  seed  on  said  5th 
day  of  January,  A.  D.  1904,  in  consequence 
of  which  plaintiff  did  not  buy  said  58,00» 
bushels  of  cotton  seed,  but  the  same  were 
sold  to  other  party  or  parties,  who  offered 
and  paid  such  price  for  same,      y 

"(9)  That  this  plaintiff  had  a  fixed  and  de- 
termined commission  and  profit  by  agree- 
ment on  all  cotton  seed  which  it  bought 
which  would  have  included  the  lot  herein- 
before mentioned,  all  of  which  the  defendant 
well  knew,  and,  owing  to  the  careless  and 
negligent  conduct  of  the  defendant  in  failing 
to  deliver  said  telegram  within  a  reascmable 
time,  this  plaintiff  did  not  purchase  said  lot 
of  58,000  bushels,  and  thereby  was  derived 
of  making  and  realizing  such  profit  and  com- 
mission, to  its  damages  $1,160." 

It  appears  ttiat  the  market  price  of  cot- 
ton seed  at  Clio,  S.  C,  Just  previous  to  Jan- 
uary 4,  1904,  was  from  22  to  26  cents  per 
bushel,  but  that  on  January  4th  it  Jumped 
to  80  cents  per  bushel;  that  plaintiff,  who 
had  been  buying  seed  for  the  Southern  Cot- 
ton Oil  Company,  t^egraphed  for  instruc- 
tions, and  kept  out  of  the  market,  awaiting 
response  to  its  telegram.  Tliere  was  testi- 
mony that,  if  the  telegram  in  question  liad 
been  promptly  delivered,  plaintiff  could  have 
purchased  about  80,000  bushels  of  cotton  seed 
on  January  5th  at  80  cents  per  bushel,  or 
$20  per  ton,  $1  per  ton  more  than  the  tele- 
gram in  terms  authorized.  According  to  the 
testimony,  plaintiff's  commission  would  have 
been  $1  per  ton,  so  that,  to  iiaye  purchased  at 
all,  plaintiff  would  have  been  compelled  to 
sacrifice  the  entire  amount  of  the  commission, 
and  have  its  trouble  and  expense  for  notliing. 
But  it  is  contended  that  plaintiff  had  an 
agreement  with  Southern  Cotton  Oil  Compa- 
ny to  buy  seed  for  them  at  $1  per  ton  for 
commission  and  15  cents  per  ton  for  storage, 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  Id07  to  date,  ft  Reporter  Indexes 
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and  that  in  any  event  plaintiff  soBtained  a 
loss  of  15  centa  per  ton.  In  the  first  place, 
there  was  no  evidence  that  ^e  defendant 
company  had  any  knowledge  that  plaintiff 
was  liable  to  sustain  any  loss  by  reason  of 
storage,  and  certainly  the  face  of  the  tele- 
gram negatives  any  idea  that  loss  of  storage 
was  within  the  contemplation  of  the  parties. 
Loss  of  compensation  for  storage  was  not  a 
necessary  result  of  defendant's  delict,  and 
would  fall  within  the  dass  of  special  dam- 
ages, due  to  special  circumstances,  as  to 
which  it  was  necessary  for  plaintiff  to  allege 
and  prove  that  defendant  had  knowledge  at 
the  time  of  the  filing  of  the  telegram.  Mood 
V.  Telegraph  Co.,  40  S.  a  526,  19  S.  E.  67. 
But,  in  the  next  place,  if  it  should  be  con- 
ceded that  a  loss  of  15  cents  per  ton  for 
storage  was  in  contemplation  of  the  parties, 
It  must  be  remembered  that  plaintiff,  in  or- 
der to  avail  itself  of  the  contents  of  the  tele- 
gram, was  required  to  ship  the  cotton  seed 
by  the  15th  of  January.  This  required  the 
procuring  of  the  necessary  cars  and  loading 
same  by  that  date  from  wagons  or  warehous- 
es. There  was  no  evidence  that  plaintiff 
within  the  time  allowed  could  have  procured 
the  necessary  cars,  80  or  more,  an  average 
car  load  being  probably  about  1,000  bushels 
or  15  tons  of  seed,  and  have  loaded  them 
within  the  time  required.  The  court  is  bound 
to  take  notice  that  cotton  seed  cannot  be  load- 
ed upon  cars  from  warehouses  or  wagons 
without  expense.  There  was  also  danger  of 
loss  to  plaintiff  by  waste  or  in  weights  in 
the  handliog,  except  by  the  greatest  care  and 
oversight  Now,  in  view  of  all  these  matters, 
the  court  cannot  say  there  is  reasonable 
ground  for  believing  that  plaintiff  could  have 
suffered  any  material  certain  loss  by  being 
deprived  of  the  privilege  of  storing  or  hand- 
ling cotton  seed  at  fifteen  cents  per  ton  when 
such  privilege  was  burdened  with  a  certain 
loss  and  expense  reasonably  equal  to  if  not 
greater  than  that  amount  A  new  trial 
on  this  ground  would  not  comport  with  the 
practical  administration  of  Justice. 

It  is  finally  argued  that  there  was  evidence 
of  an  agreement  between  the  Southern  Cot- 
ton Oil  Company  and  plaintiff  that  plaintiff 
in  buying  cotton  seed  for  that  company  could 
give  the  designated  market  price  for  seed  and 
still  have  a  leverage  or  margin  of  two  cents 
per  bushel;-  that  is  to  say,  If  the  Southern 
Cotton  Oil  Company  authorized  plaintiff  to 
buy  seed  at  28^  cents  per  bushel,  plaintiff 
could  stay  in  the  market  and  buy  for  them 
as  long  as  cotton  seed  did  not  advance  be- 
yond SOV^  cents  per  bushel,  the  point  being 
that,  if  the  telegram  had  been  promptly  de- 
livered, plaintiff  could  liave  paid  the  price  of 
30  cents  per  bushel,  and  still  have  been  enti- 
tled to  the  commission  of  $1  per  ton,  and 
that  by  the  delay  in  delivery  plaintiff  lost 
the  commissions  on  the  seed  It  would  have 
purchased.  There  was  nothing  on  the  face 
of  the  message  to  show,  nor  does  it  appear 


to  have  beoi  within  the  knowledge  of  defend- 
ant, that  there  was  such  a  contract  betwe^ 
the  sender  and  sendee  of  the  message.  The 
plain  terms  of  the  message  negatives  the 
idea  that  plaintiff  was  authorized  to  pay 
more  than  $19  per  ton  for  seed  and  receive 
therefor  the  commissions.  Hie  case  in  this 
aspect  falls  because  of  the  rule  stated  that 
in  order  to  affect  the  teleglraph  company  with 
liability  for  injury  arising  out  of  a  special 
circumstance,  notice  of  such  circumstance 
should  be  brought  home  to  the  defendant  by 
allegation  and  proof.  The  complaint  alleged, 
in  conformity  with  the  natural  import  of  the 
telegram,  that  by  reason  of  the  delay  in  de- 
livering the  telegram,  plaintiff  was  prevented 
from  purchasing  cotton  seed  at  $19  per  ton. 
On  this  theory  of  the  complaint  there  was  a 
failure  of  proof,  as  it  was  undisputed  that 
seed  on  that  day  could  not.  have  been  pur- 
chased for  less  than  $20  per  ton.  But  we 
have  considered  the  complaint  as  if  it  alleged 
that  plaintiff  was  prevented  from  purchasing 
seed  at  $20  per  ton;  that  is  $19  per  ton  and 
$1  additional  consumtog  commissions,  as  em- 
braced within  the  terms  of  the  telegram  and 
the  knowledge  of  the  defendant 

At  the  close  of  argument  by  plaintiff's 
counsel  on  the  motion  for  nonsuit,  plaintiff's 
counsel  moved  that,  in  case  the  court  reach- 
ed the  conclusion  that  there  was  any  variance 
between  the  allegations  and  proof,  leave  be 
granted  to  amend  the  complaint  to  corre- 
spond with  the  proof.  The  terms  of  the  pro- 
posed amendment  do  not  appear,  and  we  are 
left  to  speculate  as  to  the  exact  amendment 
sought  Judge  Aldrlch  held  that  the  motion 
came  too  late  under  the  authority  of  Cuth- 
bert  V.  Brown,  49  S.  a  513,  27  S.  B.  486. 
In  that  case  the  court  held  that  a  motion 
to  amend  an  answer  by  withdrawing  an  ad- 
mission of  a  material  fact  and  substituting  a 
denial  thereof,  changing  the  nature  of  the 
defense,  comes  too  late  after  the  trial  gone 
into  and  motion  for  nonsuit  refused.  This 
was  in  principle  the  situation  in  the  case  at 
bar.  To  have  amended  the  complaint  to  con- 
form to  the  facts  proved  after  argum^it  od 
motion  for  nonsuit  which  was  granted,  when 
the  amendment  would  Involve  striking  out 
material  allegations  of  the  complaint  and  in- 
serting other  material  and  essential  allega- 
tions, would  have  changed  plalntlfTs  claim  in 
conflict  with  section  194,  Code  Civ.  Proc.  1902, 
which  expressly  provides  that  amendments 
to  conform  the  pleading  to  the  facta  proved 
may  be  allowed  "when  the  amendment  does 
not  change  substantially  the  claim  or  de- 
fense." Taylor  v.  Atlantic  Coast  Line  B.  B. 
Co.,  81  S.  C.  574,  62  S.  B.  1113. 

But  even  if  the  complaint  had  been  amend- 
ed to  conform  to  the  facts  proved  so  a«  to 
allege  the  special  circumstances  brought  out 
in  the  testimony,  still  nonsuit  was  proper,  as 
there  was  a  total  failure  of  testimony  to  show 
that  defendant  company  had  any  knowl- 
edge that  the  telegram,  which  was  plain  and 
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intelligible  Itself,  meant  something  other  than 
the  natural  import  of  Its  terms. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(160  N.  C.  498) 

BLEVINS  ▼.  ERWIN  COTTON  MILLS  CO. 

(Supreme  Court  of  North  Carolina.    April  21, 

1909.) 

1.  JUBT   (§    92*)— JUBOaS— COMPETENOY  — EM- 
PLOYfi   OF   PaBTY. 

An  employ^  is  an  incompetent  juror  in  a 
cause  involving  a  right  or  interests  of  the  em- 
ployer. 

[Ed,  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §  420;    Dea  Dig.  §  92.*] 

2.  Appeal  and  Ebbob  (§  1045*)— Habmlbss 

EbBOB— OVEBBULED  OBJECTION  TO  JUBOB. 

Error  in  overruling  a  challenge  to  a  juror 
for  cause  was  harmless  where  he  was  peremp- 
torily challenged,  and  no  prejudice  appears. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4126;   Dec.  Dig.  §  1045.*J 

3.  Masteb  and  Sebvant  (§  270*)— Injubies 
TO  Sebvant  —  Maohinebt  —  Subsequent 

AND  PbEGEDENT  CONDITION— EVIDENCE. 

On  an  issue  as  to  the  condition  of  an  object 
at  a  given  time— e.  g.,  machinery  claimed  to 
have  been  defective— its  precedent  or  subse- 
quent condition  may  be  shown  when  the  circum- 
stances make  it  probable  that  no  change  has 
occurred,  but  the  rule  does  not  affect  the  rule 
that  voluntary  changes  by  an  employer  made 
after  injury  to  an  employ^  are  not  admissible  to 
impute  negligence  to  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  916-918;  Dec.  Dig.  S 
270.*] 

4.  Masteb  and  Sebvant  (fi  101*)— Place  of 
WoBK  AND  Maohinebt— Employee's  Duty. 

One  must  provide  for  his  employes  a  rea- 
sonably safe  place  to  work,  and  machinery, 
etc.,  safe  and  suitable  for  their  work,  and  such 
as  are  approved  and  in  general  use,  and  is  lia- 
ble for  any  injury  caused  by  a  breach  of  such 
duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  180,  181;  Dec  Dig.  S 
101.*] 

6.  Masteb  and  Sebvant  ((  125*)— Defectivb 
Machineby— Liability  op  Employee. 
An  employer  is  not  liable  for  injury  caused 

by  defective  machinery,  unless  he  knew  of  the 

defect,  or  it  had  existed  long  enough  to  give 

constructive  notice  thereof. 
[Ed.  Note.- For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  S§  243-251;    Dec.  Dig.  § 

125.*] 

6.  Masteb  and  Sebvant  (|  180*)— Vice  Pbin- 
oiPALS— Scope  of  Statute. 

The  statute  making  co-empIoy^s  vice  prin- 
cipals of  their  employer  respectmg  injuries  caus- 
ed by  their  negligence  applies  to  railroads  only. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  180.*] 

7.  Tbial  (5  253*)— INJUBY  to  Employ*— In - 

STBUCnONS. 

An  instruction  in  an  action  for  injury 
claimed  to  have  been  caused  by  a  defective  catch 
used  to  fasten  a  door  in  a  revolving  cylinder 
was  not  erroneous  for  ignoring  evidence  tending 
to  show  absence  of  another  aevice  which  does 
not  appear  to  have  been,  nor  to  have  been  used 
as,  a  safety  device. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  613-623 ;  Dec  Dig.  |  253.*] 


8.  Negligence  (|  59*)— When  Actionable— 
Pboximate  Causes— "Actionable  Negli- 
gence." 

Negligence  is  not  actionable  unless  some 
legal  duty  has  been  neglected,  tending  to  the 
result  in  continuous  and  natural  sequence,  so 
that  one  of  ordinary  prudence  would  foresee 
that  the  result  would  naturally  and  probably 
follow. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |  72 ;   Dec.  Dig.  §  59.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  148,  140;  vol.  8,  p.  7563.] 

Appeal  from  Superior  Court,  Durham 
County;  E.  B.  Jones,  Judge. 

Action  by  Bufus  Blevins,  by  Columbus 
Blevlns,  next  friend,  against  the  Erwln  Cot- 
ton Mills  Company.  Judgment  for  def^id- 
ant,  and  plaintiff  appeals.    Affirmed. 

Plaintiff  objected  to  a  Juror  because  an 
employ6  of  defendant  company.  Objection 
overruled,  and  plaintiff  excepted.  The  juror 
was  then  challenged  peremptorily.  The 
challenge  was  allowed.  The  negligence  al- 
leged against  the  defendant,  as  indicated  in 
the  complaint,  was  that  the  door  of  one  of 
the  machines  where  the  plaintiff  was  re- 
quired to  work,  and  at  which  he  was  in- 
jured, "was  defective,  and  had  been  for 
many  weeks,  in  that  the  catch  on  said  door 
was  very  weak,  so  that  the  door  was  liable 
to  fly  open,  and  that  defendant  well  knew, 
or  ought  to  have  known,  the  dangerous  con- 
dition of  the  cylinder  when  said  door  was 
open,  and  well  knew,  or  ought  to  have 
known,  the  dangerous  condition  of  the  fas- 
tenings on  said  door,  and  that  said  machine 
was  old  and  had  been  used  for  many  years; 
but  defendant  negligently  and  carelessly 
failed  to  warn  plaintiff  of  the  danger  of 
working  thereat,  and  carelessly  and  negli- 
gently failed  to  equip  said  door  with  proper 
and  suitable  fastenings,  and  that  the  defec- 
tive condition  of  the  door  was  unknown  to 
plaintiff."  During  the  trial  the  defendant 
was  allowed,  over  plaintiff's  objection,  to 
show  by  a  witness,  John  Burroughs,  and 
some  others,  that  they  had  examined  the 
machine  a  short  time  before  the  trial,  and 
the  door  was  all  right,  and  the  catch  there- 
on in  good  order.  This  In  connection  with 
the  statement  of  a  witness  E.  K.  Poe,  man- 
ager of  defendant,  who  had  testified  that 
the  catch  and  door  were  in  exactly  the  same 
condition  as  they  were  at  the  time  of  the 
injury:  'The  same  catch  there  now  that 
was  then,  same  knobs  and  same  latch.  No 
repairs  or  changes  had  been  made,  and  noth- 
ing done  to  them  since."    Plaintiff  excepted. 

There  was  evidence  on  the  part  of  plain- 
tiff tending  to  show  that  on  or  about  Decem- 
ber 26,  1906,  the  plaintiff,  an  employ^  of 
defendant  company,  had  his  hand  caught 
in  a  carding  machine,  where  he  was  at 
work,  and  crushed  and  mangled  to  such  an 
extent  that  amputation  was  necessary;  that 
the  cards  were  on  a  cylinder  some  six  feet 
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In  diameter,  and  which  revolved  when  the 
machine  was  In  operation  160  to  200  times 
per  minute;  that  this  cylinder  was  inclosed 
In  a  casing,  and  In  front  there  was  a  door 
some  10  Inches  wide  and  extending  across 
the  fi'ame,  forming,  when  closed,  a  part  of 
this  casing.  This  door  was  on  hinges  and 
opened  downwards,  and  as  It  was  raised  and 
closed,  and  when  In  2^  or  3  Inches  of  the 
closing  point.  It  would  fall  shut  of  Itself, 
and  waff  held  shut  hy  gravity,  and  also  by  a 
latch  and  catch  which  held  It  securely  when 
In  place  and  In  good  order;  that  the  door 
was  for  the  purpose  of  enabling  a  person  to 
open  the  same  and  clean  the  cylinder,  and 
was  kept  shut  except  when  the  cylinder  was 
being  cleaned;  that  above  the  door  there 
was  In  some  of  the  machines  a  stripping 
stick,  which  also  revolved  when  the  ma- 
chine was  In  motion,  Its  service  being  to 
catch  and  hold  the  waste  cotton  rejected  by 
the  cards,  and  thrown  from  the  machine 
through  a  slight  opening  by  the  movement 
of  the  cylinder.  At  the  time  of  the  Injury 
plaintiff.  In  the  line  of  his  employment,  was 
engaged  In  running  fronts  on  cards;  1.  e., 
^doffing  out  the  cans,  taking  down  the  strip- 
pings  from  over  the  cylinders,  and  taking 
off  the  waste  from  over  the  sticks."  *Maklng 
an  excerpt  from  the  plaintiff *s  own  testimo- 
ny: "While  so  engaged,  was  hurt  fn  the 
cylinder  of  a  carding  machine.  My  hand 
was  cut  off  at  the  wrist  Over  the  cylinder 
was  a  steel  or  Iron  case.  There  was  a  door 
In  the  case  which  fitted  over  the  cylinder.  I 
was  taking  down  the  stripping,  and  went 
to  card  off  the  stripping  with  my  left  hand, 
when  the  cylinder  caught  my  fingers.  The 
dour  was  open.  I  did  not  know  It  was  open. 
If  the  door  had  been  closed,  my  hand  would 
not  have  gotten  in  the  cylinder,  could  not  see 
that  the  door  was  open,  because  cotton 
waste  was  lying  over  it.  I  did  not  open  the 
-door.  If  the  stripping  stick  had  been  on. 
this  waste  cotton  would  have  rolled  around 
the  stripping  stick,  and  not  fallen  on  the, 
face  of  the  machine,"  etc.  That,  when  he 
went  to  work  in  the  evening,  the  stripping 
stick  was  off,  and  there  was  a  lot  of  waste 
•cotton  lying  on  the  machine,  and  In  brush- 
ing this  away  his  hand  was  caught  and 
mangled  by  reason  of  the  open  door,  as  stat- 
«d«  and  that  this  cotton  piled  on  the  ma- 
chine prevented  him  from  seeing  that  the 
-door  was  open.  Will  A.  Garden,  a  witness 
for  the  plaintiff,  testified,  among  other 
things:  **That  In  operating  these  carding 
machines,  when  the  spring  Is  In  position  as 
it  ought  to  be,  there  is  nothing  that  will 
knock  the  door  down,  but  If  the  spring  Is 
weak  and  up,  and  the  door  does  not  catch, 
a  lump  of  cotton  will  knock  It  down  and 
<ranse  the  door  to  fall  open  on  the  machine. 
When  the  door  is  dosed,  it  Is  a  part  of  the 
casing  that  covers  the  cylinders.  If  there 
Is  no  stripping^  stick  over  the  card,  the 
waste  cotton  falls  down  in  the  casing,  and, 
when  it  does,  it  conceals  the  door." 


There  was  evidence  on  the  part  of  the  de- 
fendant that  the  machine  at  which  plaintiff 
was  injured  was  a  standard  machine,  and 
in  good  order  at  the  time  of  the  Injury;  that 
it  had  been  continuously  in  use  since,  and 
that  no  change  or  repairs  had  been  made; 
and  that  it  was  in  good  order  now.  Several 
witnesses  who  examined  the  machine  testi- 
fied to  its  being  in  excellent  condition.  B.  K. 
Powe,  manager  of  defendant,  testified  to  the 
good  condition  of  the  machine  on  the  day  of 
the  injury,  and  no  notice  or  complaint  had 
ever  been  made  concerning  it  R.  P.  Kirley, 
overseer  of  the  card,  department,  testified  as 
to  the  good  condition  of  the  machine;  that 
he  was  continuously  In  the  room  and  passed 
the  machine  frequently  during  the  day;  that 
its  condition  was  all  right  and  no  defect  in 
it,  and  no  notice  or  complaint  had  ever  been 
made  by  any  one.  This  witness  further  tes- 
tified that  it  was  no  part  of  defendant's  du- 
ty to  strip  this  machine,  and  nothing  in  the 
line  of  his  work  that  called  him  to  go  near- 
er than  two  feet  of  it;  the  work  plaintiff 
was  engaged  in  at  the  time  being  the  work 
of  one  S.  C.  Howell,  a  co-employ6.  There 
was  further  evidence  on  part  of  tiie  defend- 
ant that  the  stripping  stick  was  there  more 
for  gathering  the  waste  cotton  and  putting 
it  in  a  more  compact  form;  and  both  plain- 
tiff's and  defendant's  witnesses  testified  that 
the  stripping  stick  was  in  no  way  connected 
with  the  door  or  its  uses  as  a  structural  part 
of  the  machine,  and  that,  when  the  door 
was  closed,  there  was  no  danger  in  doing 
the  work  at  which  plaintiff  was  engaged 
when  the  injury  occurred. 

There  were  four  Issues  submitted:  (1)  As 
to  the  negligence  of  defendant  (2)  As  to 
contributory  negligence  on  part  of  plaintiff. 
(3)  As  to  assumption  of  risk.  (4)  Damages. 
The  Jury  answered  the  first  issue,  "No." 
Judgment  on  the  verdict,  and  plaintiff,  for 
errors  properly  assigned,  excepted  and  ap- 
pealed. 

Manning  &  Foushee,  for  appellant  Ay- 
cock  ft  Winston  and  Bryant  ft  Brogden,  for 
appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  We  have  carefully  considered  the 
exceptions  noted  in  the  record,  and  find  no 
reversible  error  to  plaintiff's  prejudice.  It 
is  very  generally  held  that  an  employ^  is  an 
Incompetent  Juror  for  the  trial  of  a  cause 
Involving  the  right  or  interests  of  the  em- 
ployer, and  the  plaintifTs  objection  should 
have  been  sustained.  Railroad  v.  Mitchell, 
63  Ga.  173;  Railroad  v.  Mask,  64  Miss.  738, 
2  South.  360.  But  the  Juror  was  challenged 
peremptorily,  and  it  does  not  appear  that 
the  plaintiff's  rights  were  in  any  way  prej- 
udiced by  this  ruling  of  the  court.  We  have 
uniformly  held  that  this  right  of  challenge 
is  given  to  afford  a  party  litigant  fair  op- 
portunity to  remove  objectionable  Jurors, 
and  was  not  Intended  to  enable  them  to  se- 
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the  trial  of  this  case.  In  order  to  prevent 
subjecting  a  person  charged  with  crime  to 
the  harassment  of  several  trials  the  statute 
allows  the  state  to  appeal  from  the  Judgment 
of  the  court  In  only  four  Instances :  (1)  Upon 
a  special  V&rdlct;  (2)  upon  a  demurrer;  (3) 
upon  motion  to  quash;  (4)  upon  arrest  of 
Judgment  The  statute  does  not  provide 
for  an  appeal  from  a  Judgment  upon  a  de- 
murrer to  the  evidence,  but  only  upon  a  de- 
murrer. The  word  Is  used  In  the  statute  In 
Its  usual  and  ordinary  significance  as  under- 
stood and  defined  In  criminal  pleading.  In 
criminal  law  "a  demurrer  is  a  pleading  by 
which  the  legality  of  the  last  preceding  plead- 
ing Is  denied  and  put  In  Issue,  and  the  Issue 
Is  then  determined  by  the  court.  A  demur- 
rer Is  pleaded  either  to  the  Indictment,  or 
to  a  special  plea."  1  Archbold,  Crlm.  Prac. 
k  Pldg.  354.  The  reason  the  state  Is  permit- 
ted to  appeal  from  the  Judgment  upon  de- 
murrer to  an  Indictment  Is  because  It  has 
the  effect,  In  criminal  cases,  of  opening  the 
whole  record  to  the  court,  and  under  It  the 
Jurisdiction  of  the  court  may  be  challenged, 
as  well  as  the  suflaclency  of  the  subject-mat- 
ter of  the  Indictment  Itself. 

The  expression  "demurrer  to  the  evidence*' 
Is  not  strictly  accurate  as  applied  to  criminal 
proceedings,  for  the  reason  that  the  trial 
Judge,  If  he  overruled  the  demurrer,  could 
not  direct  a  verdict  against  the  defendant 
or  give  Judgment  against  him  upon  the  de- 
murrer, as  It  has  been  held  he  could  do  in 
civil  actions.  In  a  criminal  trial  the  Jury 
must  still  pass  on  the  weight  of  the  state's 
evidence.  In  reference  to  a  demurrer  to  evi- 
dence Black  says:  "This  proceeding  (now 
practically  obsolete)  was  analogous  to  a  de- 
murrer to  a  pleading.  It  was  an  objection  by 
one  of  the  parties  to  an  action  at  law,  to  the 
effect  that  the  evidence  which  his  adversary 
had  produced  was  insuflaclent  In  point  of  law 
to  make,  out  his  case  or  sustain  the  Issue. 
Upon  Joinder  in  such  demurrer  the  Jury  was 
discharged,  and  the  case  was  argued  to  the 
court,  who  gave  Judgment  upon  the  facts  as 
shown  in  evidence."  Law  Dictionary,  title 
"Demurrer  to  Evidence."  The  practice  of  de- 
murring to  the  evidence  appears  to  be  of  an- 
cient origin,  and  is  thus  described  by  Black- 
stone  :  "But  a  demurrer  to  evidence  shall  be 
determined  by  the  court  out  of  which  the 
record  Is  sent  This  happens  where  a  record 
or  other  matter  is  produced  In  evidence  con- 
cerning the  legal  consequences  of  which  there 
arises  a  doubt  In  law,  In  which  case  the  ad- 
verse party  may,  If  he  pleases,  demur  to  the 
whole  evidence;  which  admits  the  truth  of 
every  fact  that  has  been  alleged,  but  denies 
the  suflaclency  of  them  all  In  point  of  law  to 
maintain  or  overthrow  the  issue;  which 
draws  the  question  of  law  from  the  cogni- 
zance of  the  Jury  to  be  decided  (as  It  ought) 
by  the  court  But  neither  these  demurrers 
to  evidence,  nor  the  bills  of  exception,  are 


at  present  so  much  in  use  as  formerly,  since 
the  more  frequent  extension  of  the  discretion- 
ary powers  of  the  court  In  granting  a  new 
trial,  which  Is  now  very  commonly  had  for 
the  misdirection  of  the  Judge  at  nisi  prlua'^ 
After  Joinder  In  the  demurrer  to  the  evi- 
dence, If  the  proper  facts  or  admissions  have 
been  made  to  appear,  the  court  may^dlrect  a 
verdict.  6  Bnc.  Pldg.  &  Pract  451.  This 
the  court  Is  Inhibited  from  doing  upon  the 
trial  of  a  criminal  action. 

Our  statutes  use  both  the  word  "demur- 
rer" and  the  phrase  "demurrer  to  the  evi- 
dence," and  In  declaring  what  Is  meant  by 
the  latter,  the  statute  confines  Its  use  to 
the  trial  of  Issues  of  fact  in  civil  actions  ex- 
clusively. Revisal  1906,  (  539.  From  the 
statute  It  Is  plain  that  the  General  Assembly, 
when  It  adopted  the  Revisal,  did  not  use 
the  word  "demurrer"  In  section  3279  in  the 
sense  that  it  used  the  phrase  "demurrer  to 
evidence"  in  section  639.  Demurring  to  the 
evidence  is  now  regulated  by  statute,  and  is 
peculiar  to  civil  actions,  and  has  no  place 
in  criminal  proceedings,  and  tends  only  to  de- 
lay. In  this  state  there  is  no  such  procedure 
as  trying  a  defendant  upon  an  "agreed  state 
of  facts,"  or  upon  a  demurrer  to  the  evidence. 
He  must  be  tried  by  the  Jury,  and  a  ver- 
dict rendered.  If  it  is  a  special  verdict  it 
must  nevertheless  be  rendered  by  the  Jury, 
and  it  is  their  finding,  and  not  that  of  the 
Judge.  State  v.  Holt,  90  N.  a  760,  47  Am. 
Rep.  544. 

Inasmuch  as  his  honor  stopped  the  trial, 
and  no  verdict  was  rendered,  the  case  is  still' 
pending  in  the  superior  court,  and  It  is  th» 
duty  of  the  solicitor,  as  upon  a  mistrial,  tt> 
proceed  to  try  the  defendant  again  under  the 
Indictment. 

Appeal  dismissed. 


(150  N.  C.  636) 
ALEXANDER    v.    METROPOLITAN    LIPBT 
INS.  CO. 

(Supreme  Court  of  North  CJarolina.     April  28^ 
1900.) 

INSUBAWCE    (§    291*)— Life    Poliot— Repbe- 

SENTATIONS  —  MaTEBTALITT  —  UnTBUTH     — 

**Matebial  Repbesentation." 

A  statement  in  an  application  for  life  In- 
surance that  applicant  had  never  had  any  dia^ 
ease  of  the  kidneys  is  a  material  representation 
within  Revisal  1905.  §  4808,  the  untruth  of 
which  is  a  defense  to  the  policy,  irrespective  of 
whether  the  statement  was  fraadulently  made. 

TBd.  Note.— For  other  cases,  see  Inmi ranee. 
Cent  Dig.  §S  681,  687;   Dec  Dig.  §  201.^ 

For  other  <^onnition8,  see  Words  and  Phrases, 
vol.  5v  p.  4407.] 

Appeal  from  Superior  Court,  Oabarru» 
Comity;   Justice,  Judge. 

Action  by  Caroline  Alexander  against  the^ 
Metropolitan  Life  Insurance  Company.  Judg- 
ment  for  plaintiff,  and  defendant  appeals. 
Reversed. 
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This  action  was  based  on  a  life  insarance 
policy,  issned  by  the  defendant  company 
on  the  life  of  Pearl  Alexander  in  favor  of 
Caroline  Alexander,  the  appellee,  aa  bene- 
ficiary. The  defense  to  the  action  was  bas- 
ed on  certain  provisions  of  the  policy,  de- 
claring it  void  if  the  insured,  before  its 
datej  had  been  attended  by  a  physician  for 
any  serious  disease  or  complaint,  or  had  any 
disease  of  the  kidneys. 

The  following  findings  were  made  by  the 
Jury:  (1)  Did  Pearl  Alexander,  the  insured, 
in  her  application  for  insurance,  falsely  rep- 
resent that  she  had  not  been  attended  by  a 
physician  for  any  complaint  within  two 
years  prior  to  making  such  application?  An- 
swer: No.  (2)  Was  Pearl  Alexander  at- 
tended by  a  physician  for  any  serious  dis- 
ease or  complaint  within  two  years  before 
the  policy  was  issued  for  the  plaintiff?  An- 
swer: Yes.  (3)  Did  Pearl  Alexander  false- 
ly represent  that  she  had  not  had  kidney 
disease?  Answer:  No.  (4)  Had  Pearl  Al- 
exander, prior  to  making  application  for  the 
policy  sued  on,  had  kidney  trouble?  An- 
swer:    Yes. 

The  defendant  moved  for  judgment  upon 
the  Issues  and  assigns  the  refusal  to  grant 
same  as  error.  The  court  denied  the  mo- 
tion and  gave  Judgment  for  plaintiff.  De- 
fendant excepted  and  appealed. 

Adams,  Armfleld,  Jerome  &  Maness,  for 
appellant    W.  G.  Means,  for  appellee. 

BROWN,  J.  The  insured.  Pearl  Alexan- 
der, was  a  child  about  15  years  of  age, 
whose  life  was  insured  on  March  18,  1907, 
by  defendant  for  the  benefit  of  plaintiff,  her 
mother  by  adoption  and  great-aunt  by  blood. 
Insured  died  In  April,  1906^  according  to  the 
evidence,  of  an  abscess  in  the  kidney. 
There  is  a  statement  in  the  application, 
which  is  the  basis  of  the  policy,  that  insur- 
ed had  never  had  any  disease  of  the  kid- 
neys. The  evidence  fully  sustains  the  find- 
ing of  the  Jury  that  prior  to  the  application 
for  insurance  the  girl  had  kidney  disease 
and  was  being  treated  for  it  by  a  physician. 
The  insurance  contract  contains  the  follow- 
ing clause:  "This  policy  is  void  if  the  in- 
sured before  its  date  (meaning  date  of  poli- 
cy) had  been  rejected  for  insurance  by  any 
other  company,  or  has  been  attended  by  a 
physician  for  any  serious  disease  or  com- 
plaint, or  has  had  before  said  date  any 
pulmonary  disease  or  chronic  bronchitis,  or 
cancer,  or  disease  of  the  heart,  liver  or  kid- 
neys," etc.  It  must  be  conceded  that  the 
representation  is  a  most  material  one,  with- 
in the  meaning  and  scope  of  the  statute. 
Revisal  1905,  §  4808;  Bryant  v.  Insurance 
Co.,  147  N.  C.  ISl,  eo  S.  B.  983.  Such  a  rep- 
resentation undoubtedly  influenced  the  Judg- 
ment of  the  company  in  accepting  the  risk, 
and  it  Is  therefore  a  material  representa- 


tion. Under  the  facts  of  this  case,  it  mat- 
ters not  that  the  insured  made  no  false  rep- 
resentation. She  made  a  most  material  rep^ 
resentation  which  was  untrue,  for  she  had 
kidney  disease  before  the  application  for 
insurance,  was  being  treated  for  it  at  the 
time,  and  died  of  the  disease  13  months 
thereafter.  The  company  was  imposed  up- 
on (whether  fraudulently  or  not  is  immate- 
rial) by  such  representation  and  induced  to 
enter  into  the  contract.  In  such  case  it  has 
been  said  by  the  highest  court  that,  "assum- 
ing that  both  parties  acted  in  good  faith, 
Justice  would  require  that  the  contract  be 
canceled  and  premiums  returned."  Life  In- 
surance CJo.  V.  Fletcher,  117  U.  S.  519,  6 
Sup.  Ot.  837,  29  If.  B3d.  934.  The  case  at 
bar  is  governed  by  the.  principles  laid  down 
in  Bryant  v.  Insurance  Co.,  supra. 

It  appears  in  the  record  that  the  premi- 
ums have  been  voluntarily  paid  into  the  su- 
perior court  by  the  defendant  It  is  orders 
ed  that  they  be  applied  to  the  costs  of  this 
appeal,  and  that  the  remainder,  if  any,  after 
paying  costs  below,  be  paid  to  plaintiff. 

The  motion  for  Judgment  for  defendant  is 
allowed.  Let  costs  be  taxed  against  plain- 
tiff. 

Reversed. 


(150  N.  C.  689) 
QUANTZ  V.  CITY  OF  CONCORD. 

(Supreme  Court  of  North  Carolina.     April  28, 
1909.) 

Eminent  Domain  (§  69*)— Grading  Stbbet. 
On  a  proceeding  to  condemn  land  for  widen- 
ing a  street  ander  Priv.  Laws  1907,  p.  934,  c. 
344,  8  90,  the  owner  is  entitled  to  damages  from 
the  taking  of  and  injury  to  the  property,  allow- 
ing deduction  for  benefits,  irrespective  of  wheth- 
er the  work  is  done  in  a  skillful  manner. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  172;   Dec  Dig.  §  69.*1 

Appeal  from  Superior  Court,  Cabarms 
County;  Councill,  Judge. 

Action  by  Mrs.  C.  J.  Quantz  against  the 
City  of  Concord.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

W.  G.  Means  and  L.  T.  Hartsell,  for  appel- 
lant   Montgomery  &  Crowell,  for  appellee. 

WALKER,  J.  This  is  a  proceeding  for 
the  condemnation  of  a  part  of  the  plaintiff's 
lot  on  East  Corbln  street,  in  Concord,  for  the 
purpose  of  widening  the  street,  under  Priv. 
Laws  1907,  p.  934,  c.  344,  §  90.  The  court 
charged  the  Jury  that  the  plaintiff  is  enti- 
tled to  recover  the  damages  which  resulted 
from  taking  the  property,  and  laid  down  the 
correct  rule  as  to  the  facts  and  circumstan- 
ces they  might  consider,  and  which  the  evi- 
dence tended  to  establish,  in  determining  the 
amount  of  the  damages.  In  this  respect  the 
charge  was  as  favorable  to  the  defendant  as 
the  law  allowed.    It  is  not  necessary  to  set 
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oat  the  Instrnctloiui  to  which  exceptions  were 
taken,  as  the  defendant's  contention  Is  that 
the  city  of  Concord  is  not  liable  for  damages 
resulting  from  the  grading  of  streets  nnless 
the  work  Is  done  In  an  nnsklllfnl  manner, 
and  for  this  position  counsel  dte  the  follow- 
ing cases:  Wolfe  v.  Pearson,  114  N.  C.  621, 
19  S.  E3.  264;  Wright  Y.  Wilmington,  92  N. 
C.  156;  Meares  v.  Wilmington,  31  N.  (X  73, 
49  Am.  Dec.  412;  Jones  v.  Henderson,  147  N. 
C.  120,  60  S.  B.  894.  In  those  cases  the  plain- 
tiffs did  not  sue  for  compensation  rightfully 
due  for  the  taking  of  their,  property,  under 
the  power  of  condemnation  given  by  the  char- 
ters of  the  respective  cities,  but  In  tort  for 
the  damages  resulting  from  the  negligent 
and  unskillful  manner  of  repairing  or  grad- 
ing the  streets.  They  were  seeking  to  recov- 
er damages,  not  due  by  the  defendants  In  the 
lawful  exercise  of  the  right  of  eminent  do- 
main, but  for  those  which  were  caused  by 
acts  not  authorized  to  be  done  in  the  appro- 
priation or  condemnation  of  property  for  pub- 
lic purposes,  and  the  cases  cited  do  not, 
therefore,  apply  to  the  facts  of  this  case. 

Here  the  plaintiff  has  recovered  only  such 
damages  as  resulted  from  the  taking  of  and 
injury  to  the  property,  without  regard  to 
the  manner  of  doing  the  work,  allowing  the 
defendant  a  deduction  from  the  damages  of 
any  special  benefits  to  the  plaintllTs  proper- 
ty derived  by  her  from  the  Improvement  of 
the  street,  and  in  this  respect  the  court  in- 
structed the  Jury  correctly.  Railroad  v.  Piatt 
Land,  133  N.  C.  266,  45  S.  B.  589,  In  which 
the  rule  for  measuring  the  damages  in  such 
cases  is  fully  sUted  and  considered  by  Jus- 
tice Connor,  for  the  court  The  plaintiff  has 
recovered  nothing  more  than  the  Just  com- 
pensation to  which  she  is  entitled  for  the 
land  appropriated  by  the  dty  for  widening 
and  grading  the  street 

After  a  careful  examination,  we  find  no 
error  in  the  trial  of  the  case. 

No  error. 


(150  N.  C.  633) 

NAIL  V.  BROWN  &  WILLIAMSON. 

(Supreme  Court  of  North  Carolina.    April  28, 

1909.) 

1  Appbai.  akd  Bkbob  (I  1056*)— Habmless 
Error— Exclusion  of  Evidence. 

The  exclnsion  of  evidence  is  harmless  where 
the  court  at  the  close  of  all  the  evidence  offers 
to  allow  its  introduction,  and  there  is  no  sug- 
gestion that  the  witnesses  that  were  to  give  the 
evidence  had  been  discharged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  1056.*] 

2.  Trial   (S  257*)— Requests  fob  Instbuo- 
TioNs— WRrrrEN  Requests. 

Where  a  party  fails  to  ask  an  instmction 
in  writing  in  apt  time,  the  court  is  not  bound 
to  prive  the  instruction,  even  if  the  party  was 
entitled  to  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  642-645;   Dec.  Dig.  S  25r.»l 


8.  Masteb  akd  Sebvaht  d  101*)— Mastbb'i 
Llabilitt  fob  Injubies  —  Cabe  Rbquibeb 
ut  FuRNisHiNQ  Places  and  Apfliakces. 
An  employer  does  not  insure  the  safety  of 
his  workmen,  nor  is  it  his  duty  to  furnish  them 
an  absolutely  safe  place  in  which  to  work,  but 
only  to  exercise  reasonable  care  and  prudence 
in  providing  such  a  place,  and  he  is  not  obliged 
to  furnish  the  very  best  appliances,  but  only 
such  as  are  reasonably  fit  ana  safe  for  the  pur- 
poses for  which  they  are  used,  and  he  satisfies 
the  requirements  of  the  law  as  to  appliances  if 
he  uses  that  degree  of  care  which  a  person  of 
ordinary  prudence  would  use  if  he  were  supply* 
ins  them  for  his  own  use,  and,  when  there  is 
only  one  appliance  which  is  approved  and  in 
general  use  for  performing  a  certain  function, 
it  is  the  master's  duty  to  use  it,  but,  if  there 
are  several  appliances  which  are  approved,  the 
master  is  not  negligent  if  he  exercises  reason- 
able care  in  making  a  selection,  and  his  liabil- 
ity is  not  based  on  a  mere  error  of  judgment, 
but  on  culpable  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f$  136,  171,  172,  180-184, 
192;  Dec  Dig.  S  101.*]       *        '      ^  ^ 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  Ward,  Judge. 

Action  by  John  P.  Nail  against  Brown  ft 
Williamson.     Judgment  for  defendant,  and ' 
plaintiff  appeals.    Affirmed. 

J.  B.  Alexander,  A.  E.  Holton,  and  Lind- 
say Patterson,  for  appellant  Watson.  Bux- 
ton &  Watson  and  Manly  &  Hendren,  for  ap- 
pellee. 

BROWN,  J.  The  plaintiff  while  working 
in  the  factory  of  the  defendants  was  in- 
jured by  the  breaking  of  a  belt,  causing,  one 
of  the  hooks  which  fastened  the  belt  to- 
gether to  strike  him  on  the  head  and  imbed 
itself  therein.  The  belt  was  running  parallel 
with  the  ceiling,  some  ^  or  0  feet  above  the 
head  of  the  plaintiff,  and  some  20  feet  from 
where  he  was  standing.  While  the  machin- 
ery was  in  motion  in  the  usual  manner,  the 
belt  parted  with  a  report  like  the  sound  of 
a  gun,  the  belt  hooks  flying  in  several  direc- 
tions, one  of  them  striking  the  plaintiff.  It 
was  the  duty  of  the  plaintiff  to  run  the  ma- 
chine. The  evidence  tended  to  prove  that 
the  belt  was  nearly  new,  having  been  in  use 
only  six  months  at  the  machine  run  by 
plaintiff.  The  allegation  of  negligence  stated 
in  the  complaint  in  different  forms  of  ex- 
pression is' a  failure  by  defendants  to  fur- 
niah  reasonably  safe  machinery  and  instru- 
mentalities. It  is  admitted  in  the  brief  of 
the  learned  counsel  for  plaintiff  that  the 
belt  was  new  and  without  fault,  but  it  is 
claimed  that  its  ends  were  fastened  together 
with  belt  hooks,  and  that  they  were  not  rea- 
sonably safe  appliances  for  fastening  belts. 
The  negligence  averred  relates  not  so  much 
to  the  quality  of  the  hooks  used  as  to  the 
method  employed. 

L  Among  other  exceptions  to  the  evidence, 
it  is  contended  that  his  honor  erred  in  re- 
fusing to  permit  plaintiff  to  offer  evidence 
tending  to  prove  that  on  other  occasions 
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similar  hooks  had  been  seen  flying  oat  of  the 
same  belt  and  also  out  of  simUar  belts.  We 
find  eyidence  of  this  character  in  the  record 
admitted  without  objection,  and,  if  further 
testlmonj  along  that  line  was  desired  or 
permissible,  his  honor  opened  the  door  for 
it  by  offering  at  the  close  of  all  eyidence  to 
permit  plaintiff  to  offer  it  There  is  no  sug- 
gestion that  plaintiff  had  discharged  his 
witnesses  at  the  time,  and  we  therefore 
think,  if  the  exception  had  merit  in  it,  the 
offer  of  the  Judge  destroys  IL  The  remain- 
ing exceptions  to  eyidence  we  think  upon 
examination  are  untenable,  and  need  no  dis- 
cussion by  us. 

2.  The  plaintiff  assigns  as  error  the  fail- 
ure of  the  court  to  instruct  the  Jury  that,  if 
they  belleyed  the  eyidence,  they  should  an- 
swer first  issue  "Yes."  This  issue  relates  to 
the  alleged  negligence  of  the  defendants. 
As  the  plaintiff  failed  to  ask  such  instruction 
"in  writing  in  apt  time,"  as  stated  in  the 
record,  the  trial  Judge  was  not  bound  to 
giye  it,  eyen  if  the  plaintiff  were  entitled  to 
it.  We  fall  to  see,  howeyer,  upon  the  eyi- 
dence that  the  plaintiff  would  haye  been  en- 
titled to  any  such  instruction  had  he  duly 
asked  it  The  employer  does  not  insure  the 
safety  of  his  workmen.  He  does  not  con- 
tract expressly  or  impliedly  to  furnish  them 
an  absolutely  safe  place  to  work  in,  but  is 
t>onnd  only  to  exercise  reasooable  care  and 
prudence  in  proyiding  such  a  place.  He 
does  not  contract  to  furnish  the  yery  best 
appliances,  but  only  such  as  are  reasonably 
fit  and  safe  for  the  purposes  for  which  they 
are  used.  He  satisfies  the  requirements  of 
the  law  if  in  the  selection  of  his  appliances 
he  uses  that  degree  of  care  which  a  person 
of  ordinary  prudence  would  use,  haying  re- 
gard for  his  own  safety,  if  he  were  supply- 
ing them  for  his  own  use.  Where  there  is 
one  appliance  only  which  is  approyed  and 
in  general  use  for  performing  a  certain  func- 
tion, it  is  the  master's  duty  to  use  it  Where 
there  are  seyeral  appliances  used  for  the 
same  purpose,  all  of  which  are  approyed  and 
in  general  use,  the  master  fills  the  measure 
of  his  duty  if  he  exercises  reasonable  care 
in  making  a  selection.  It  is  culpable  negli- 
gence which  makes  him  liable,  not  a  mere 
error  of  Judgment  We  think  this  is  the  con- 
sensus of  the  best  authorities.  Home  y. 
Power  CJo.,  141' N.  0.  60,  63  S.  B.  658;  PhU- 
lips  y.  Iron  Works.  146  N.  O.  217,  59  S.  B. 
660;  Toung  y.  Const  Co.,  109  N.  O.  618,  14 
8.  B.  68;  Harley  y.  Car  Co.,  142  N.  Y.  31, 
36  N.  B.  813;  O'Neal  y.  Railway  Co.,  66  Neb. 
638,  92  N.  W.  781,  60  L.  R.  A.  443.  Mechan- 
ical deyices  ar^  almost  as  numerous  as  med- 
icinal remedies;  and  the  only  sure  test  of 
either  is  that  of  experience.  Until  that  has 
pronounced  a  definltiye  Judgment  a  master 
who  in  the  exercise  of  ordinary  care  selects 
that  which  in  his  opinion  is  best  calculated 
to  accomplish  the  purpose  cannot  be  held 


responsible  for  the  consequences.  This  rec- 
ord discloses  that  there  are  four  ways  ol 
fastening  belts:  With  hooks,  leather  hidng, 
wire  lacing,  glue  or  cement  all  of  which 
methods  are  approyed  and  In  general  use. 
When  an  employer  of  labor  is  confronted 
with  this  condition  of  affairs,  he  cannot  be 
held  negligent  if  he  selects  one  of  these 
known  methods.  We  think  that  the  instruc- 
tions of  the  learned  Judge  are  clear  and  full, 
and  that  they  fairly  and  accurately  present- 
ed to  the  Jury  the  contentions  of  the  plain- 
tiff and  defendants  and  the  law  bearing 
thereon. 
No  error. 


(150  N.  C.  640) 
BILLINGS  y.  CHARLOTTE  OBSERVER 

et  al. 

(Supreme  Court  of  North  Carolina.     April  28, 
1909.) 

1.  Afpeal  and  Ebbob  (8  70*)— Decisioks  Re- 
view abl«— Pin  alpty. 

An  appeal  from  an  order  setting  aside  the 
award  of  damages  in  an  action  for  libel  as  ex- 
cessive is  premature,  and,  instead,  plaintiff, 
should  note  an  exception,  proceed  with  tne  trial, 
and  appeal  from  the  final  jndgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ceni  Dig.  |  878;    Dec.  Dig.  {  70.*] 

2.  Nbw  TBiAL  (8  6*)— Right  to— Dibcbetion 

OF  COUBT. 

Unless  some  qaestlon  of  law  is  inyolved, 
the  granting  or  refusing  of  a  new  trial  upon  all 
or  any  one  of  the  issues  rests  in  the  sound 
discretion  of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  9,  10;    Dec  Dig.  §  d.«] 

8.  AppeaIi  and  ESbbob  (S  979*)— Disobetion 
OF  CoTTBT  — New  Tbiai«  —  ExcEssiyE  Dam- 
ages. 

The  setting  aside  by  the  trial  court  of 
an  award  of  damages  as  excessiye,  being  discre- 
tionary, is  not  reyiewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3878;   Dec  Dig.  |  979.*] 

4.  New  Tbiai.  (|  76*)  ^  Gbounds- BxcESSiyg 

Damages. 

Though  the  question  and  amount  of  puni- 
tiye  damages  is  for  the  jury,  its  finding  may 
be  set  aside  by  the  court  If  excessive. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S§  153-156;    Dec  Dig.  {  76.*] 

Appeal  froi9  Superior  Court,  Rockingham 
County;    Ward,  Judge. 

Action  for  libel  by  0.  M.  Billings  against 
the  Charlotte  Obseryer  and  others.  From 
an  order  setting  aside  the  award  of  damages 
as  excessiye,  plaintiff  appeals.  Appeal  dis- 
missed. 

Giyil  action  to  recoyer  damages  for  alleg- 
ed libel.  There  was  allegation,  with  evi- 
dence, on  the  part  of  plaintiff  tending  to 
show  the  publication  of  a  libelous  article  in 
defendant  paper,  charging  plaintiff  with  im- 
proper conduct  at  Blacliyille,  S.  C,  and  at 
Waynesvllle,  N.  C.  Defendant  company,  ad- 
mitting the  publication  of  the  articles  in 
question,  ayerred  the  truth  of  the  facts  con- 
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talned  therein,  and  Introduced  testimony 
tending:  to  support  its  position. 

On  issues  submitted  the  jury  rendered  the 
following  verdict: 

"(1)  Did  the  defendants  publish  of  and 
concerning  the  plaintifT  the  matters  and 
things  alleged  in  the  complaint?  Answer: 
Yes. 

"(2)  Were  the  matters  and  things  publish- 
ed of  the  plaintiff  and  alleged  to  have  oc- 
curred at  and  around  Blackville,  S.  0.»  true? 
Answer :    Yes. 

"(3)  Were  the  matters  and  things  publish- 
ed of  the  plaintiff  as  happenings  at  Waynes- 
ville,  N.  C,  true?    Answer:  No. 

*'(4)  What  damages,  if  any,  is  the  plaintiff 
entitled  to  recover?    Answer:  $5,000." 

Upon  the  coming  In  of  the  verdict,  the 
defendants  moved  for  a  new  trial  on  the  last 
issue,  on  the  ground  that  the  amount  was 
excessive,  and  order  was  thereupon  made  as 
follows:  "The  court,  being  of  opinion  that 
the  amount  of  damages  was  excessive,  here- 
by sets  aside  in  its  discretion  said  issue  of 
damages,  and  awards  a  new  trial  thereon." 
Plaintiff  moves  the  court  to  set  aside  second 
issue  for  errors  to  be  assigned  in  the  case  on 
appeal.  Overruled,  and  exception  by  plain- 
tiff.   Plaintiff  appeals  to  the  Supreme  Court 

Morehead  &  Sapp,  Justice  &  Broadhurst, 
Glidewell  &  Lane,  and  A.  D.  Ivie,  for  appel- 
lant Osborne,  Lucas  &  Cocke,  Burwell  & 
Cansler,  and  Scott  &  Reid,  for  appellees. 

HOKE,  J.  (after  stating  the  facts  as  above). 
We  do  not  advert  to  the  questions  chiefly 
raised  in  the  plaintlfTs  case  on  appeal,  for 
the  reason  that,  under  numerous  and  well- 
considered  decisions  of  this  court  the  appeal 
must  be  dismissed  as  haying  been  premature- 
ly taken.  This  position  is  well  established, 
and  the  question  has  usually  been  raised  on 
an  issue  as  to  damages,  the  very  case  pre- 
sented here.  Rogerson  v.  Lumber  Co.,  136 
N.  C.  266,  48  S.  E.  647;  Benton  v.  Collins, 
121  N.  C.  66,  28  S.  B.  59 ;  Hilliard  v.  Oram, 
106  N.  a  467,  11  S.  E.  514;  Hicks  y.  Gooch, 
98  N.  C.  112. 

In  Benton  v.  Collins,  supra,  Fairdoth,  C. 
J.,  delivering  the  opinion,  said :  '*The  appeal 
is  premature.  He  should  have  noted  his 
exception  and  proceeded  with  the  trial,  and 
brought  the  whole  case  to  this  court  on  final 
Judgment  This  course  would  not  affect  any 
substantial  right  This  question  has  been  so 
often  decided  as  to  need  only  a  reference  to 
Hilliard  v.  Oram,  106  N.  C.  467,  11  S.  E. 
514,  and  the  numerous  cases  cited."  In  Hil- 
liard y.  Oram,  supra,  Clark,  J.,  said:  **The 
appeal  of  the  defendants  is  premature.  They 
should  have  noted  their  exceptions,  and, 
after  the  trial  is  completed  by  a  finding  upon 
the  other  issue  and  a  final  Judgment  an  ap- 
peal will  lie.  The  court  will  not  try  causes 
by  'piecemeal.'"  And,  to  like  effect,  Smith, 
C.  J.,  in  Hicks  v.  Gooch,  supra,  referred  to 
the  question  as  follows:   "The  general  prin- 


ciple is  that,  when  a  trial  is  entered  upon,  it 
should  embrace  and  determine  the  whole 
subject-matter  in  controversy,  so  that  a  final 
Judgment  may  be  entered,  any  errors  commit- 
ted in  its  progress  being  open  to  revision  and 
correction  in  one  appeal,  while  the  court 
could  not  tolerate  a  succession  of  appeals 
upon  separate  and  fragmentary  parts.  The 
ruling  has  been  frequently  since  recognized 
and  acted  on.  We  refer  to  but  a  few  of 
them;  the  most  recent:  Commissioners  y. 
Satchwell,  88  N.  C.  1 ;  Lutz  v.  Cline,  89  N. 
C.  186;  Jones  y.  Call.  89  N.  C.  188;  Grant 
y.  Reese,  90  N.  C.  3 ;  Arrington  v.  Arrington, 
91  N.  C.  301.  The  practice  thus  established 
upon  its  intrinsic  merits,  and  to  avoid  use- 
less and  prolonged  litigation,  must  be  up- 
held." 

The  authorities  with  us  are  also  to  the 
effect  that'  unless  some  question  of  law  or 
legal  inference  is  involved,  the  granting  or 
refusing  a  new  trial,  upon  all  or  any  one  of 
the  issues,  rests  in  the  sound  discretion  of 
the  lower  court;  and,  where  it  appears  that 
the  question  hap  been  determined  in  the  ex- 
ercise of  this  discretion,  the  action  of  the 
court  thereon  is  not  subject  to  review.  Ab- 
ernethy  v.  Yount  138  N.  C.  337,  50  S.  E.  696; 
Benton  v.  Collins,  125  N.  C.  94,  34  S.  E.  242, 
47  L.  It  A.  33;  Carson  v.  Bellinger,  90  N. 
C.  226;  Moore  v.  Edminston,  70  N.  C.  48L 
True,  as  stated  in  Jarrett  y.  Trunk  Co.,  144 
N.  C.  302,  56  S.  E.  937,  and  in  Benton  v. 
Collins,  125  N.  C.  94,  34  S.  E.  242,  47  L.  It 
A.  33,  the  issues  in  a  case  may  be  so  involv- 
ed the  one  with  the  other  that  the  granting 
of  a  new  trial  on  one  issue  and  not  the  oth- 
er might  present  a  question  of  law  or  legal 
inference,  but  no  such  case  is  presented  on 
an  issue  as  to  damages.  That  was  the  only 
question  presented  and  decided  in  the  Benton 
Case,  where  Montgomery,  J.,  for  the  court 
said:  *'There  are  conflicting  decisions  on 
this  question  in  the  courts  of  several  of  the 
states,  but  we  believe  that  the  conclusion 
arrived  at  by  the  English  Court  in  the  case 
quoted  from  is  the  correct  conclusion,  and 
we  will  adopt  it  as  the  conclusion  of  this 
court  Holding  then,  as  we  do,  that  the  Su- 
perior courts  of  this  state  have  the  power 
to  set  aside  verdicts  for  inadequacy  of  dam- 
ages, we  logically  conclude  that  such  power 
is  discretionary  with  them,  -and  that  it  is 
not  reviewable  by  us.  The  power  to  correct 
prejudiced  and  grossly  unfair  verdicts  must 
be  vested  somewhere,  and  in  our  Judgment  it 
is  best  that  such  power  be  confined  to  the 
Judges  who  preside  over  the  trials.  They  are 
presumed  to  be  learned  in  the  law.  Impartial 
in  their  Judgments  and  upright  in  their  con- 
duct,  and,  with  most  rare  exceptions,  they 
have  measured  up  to  the  standard  of  that 
presumption."  And,  while  approving  the 
caution  expressed  by  the  court  in  Jarrett*s 
Case,  supra,  as  to  the  careful  use  of  this 
power  in  any  class  of  cases,  it  is,  as  stated, 
only  in  those  where  a  matter  of  law  or  l^al 
inference  is  presented  tliat  the  exercise  of 
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the  Judge's  discretion  can  be  reviewed.  As 
said  by  Bynum,  J.,  in  Moore  v.  Bdminston, 
supra:  "He  is  clotbed  with  this  power  be- 
cause of  his  learning  and  integrity,  and  of 
the  superior  knowledge  which  his  presence 
at  and  participation  in  the  trial  gives  him 
over  any  other  forum.  However  great  and 
responsible  this  power,  the  law  intends  that 
the  judge  will  exercise  it  to  further  the  ends 
of  justice,  and  though,  doubtless,  it  is  oc- 
casionally abused,  it  would  be  difBcult  to  fix 
upon  a  safer  tribunal  for  the  exercise  of 
this  discretionary  power,  which  must  be 
lodged  somewhere." 

The  position  of  the  plaintiff,  that  the  pow- 
er to  grant  a  new  trial  in  the  present  case 
did  not  exist  because  the  determination  of 
the  issue  Involved  to  some  extent  an  award 
of  punitive  damages,  is  without  merit.  In 
numbers  of  cases  expressions  will  be  found 
to  the  effect  ''that  the  question  and  amount 
of  punitive  damages  is  for  the  jury,  or  al- 
ways for  the  jury,"  etc;  but  these  expres- 
sions have  reference  to  the  established  prin- 
ciple that  the  court  can  never  direct  the 
award  of  punitive  damages  as  a  matter  of 
law,  but,  where  an  award  of  such  damages 
Is  permissible  on  the  facts,  the  judge  shall 
lay  down  the  law  applicable,  and  it  is  for 
the  jury  to  determine  in  all  cases  whether  or 
not  they  shall  be  allowed,  and  also  the 
amount  but  it  was  never  intended  to  with- 
draw issues  of  this  character  and  verdicts 
upon  them  from  the  supervisory  power  of 
the  courts.  Accordingly  in  one  of  the  au- 
thorities cited  and  relied  on  by  plaintiffs 
(Canfleld  v.  Railway,  59  Mo.  App.  355),  it 
was  held  "that  the  amount  of  punitive  dam- 
ages is  always  left  with  the  jury,  subject 
to  be  reviewed  by  the  court  if  excessive." 
This  power  of  the  court  to  supervise  verdicts 
to  the  extent  indicated  is  one  of  the  most 
commendable  features  of  our  system  of  trials 
by  jury.  It  is  on  issues  of  the  kind  present- 
ed here  that  its  Influence  is  chiefly  desirable, 
and,  when  wisely  and  fearlessly  exercised  by 
a  just  and  learned  judge,  it  is  one  of  the 
surest  safeguards  to  a  true  and  righteous  de- 
liverance. 

For  the  reasons  indicated,  the  appeal  must 
be  dismissed  as  having  been  prematurely 
taken,  and  it  is  so  ordered. 

Appeal  dismissed. 


(160  N.  c. 
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(Supreme  Court  of  North  Carolina.     April  28, 
1909.) 

!•  GuABANTT  (8  60*)— Construction— Scope 
OF  Li ABiUTT— Payment  or  Indebtedness. 
Defendant  and  P.,  or  either  of  them,  agreed 
in  writlni:  to  pay  to  plaintiff  $1,000,  to  be  ap- 
plied by  him  to  the  payment  of  all  claims  he  then 
had  against  P.  and  to  such  others  as  he  mieht 
receive  for  collection  against  him,  until  the  full 
amount  was  paid,  the  note  stating  that  it  was 


executed  to  secure  and  guarantee  the  payment  of 
the  claims  to  the  extent  of  ^1,000.  Other 
claims  were  afterward  placed  with  plaintiff  for 
collection,  and  P.  thereafter  sold  to  plaintiff  an 
equity  of  redemption,  the  sum  paid  therefor 
being  applied  on  the  claims  in  his  hands,  which 
sum,  by  P.'s  agreement,  was  applied  to  the 
claims  of  all  the  creditors  pro  rata.  Held,  that 
defendant's  guaranty  was  that  P.  would  pay 
$1,000  on  all  the  claims  against  him  in  plain- 
tiff's hands,  and  that  any  payments  when  re- 
ceived by  plaintiff  should  be  applied  to  such 
claims,  so  that  the  sum  received  for  the  equity 
of  redemption  should  be  applied  as  a  part  of 
the  $1,000  which  defendant  guaranteed  should 
be  paid. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  S  70;   Dec.  Dig.  ft  60.*} 

2.  GUABANTT  (I  86*)— lilABILITT  OF  GUABAN- 

TOB— Change. 

The  debtor  could  not  change  or  enlarge  the 
guarantor's  liability  by  a  subsequent  agreement 
with  the  creditor. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Dec.  Dig.  S  36.*] 

3.  CONTBAOTS    (8   153*)— Constbuotion— CON- 
STBuiNG  Whole  Instbument. 

It  is  an  elementary  rule  of  construction 
that  every  part  of  an  instrument  should  be  ef- 
fectuated if  possible. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  734;   Dec.  Dig.  §  153.*] 

4.  Guabanty  (S  27*)— Guabantob's  Liabil- 
ity. 

The  liability  of  a  guarantor  or  surety 
should  not  be  enlarged  by  construction  beyond 
the  terms  of  his  contract. 

[Ed.  Note.— For  other  cases,  see  Guaranty^ 
Cent  Dig.  %  28;   Dec.  Dig.  S  27.*] 

Appeal  from  Superior  Court,  Davidson 
County;   E.  B.  Jones,  Judge. 

Action  by  the  Geo.  D.  Witt  Shoe  Compa- 
ny and  others  against  J.  !».  Peacock  and 
another.  From  a  Judgment  in  part  for 
plaintiffs,  they  appeal.    Affirmed. 

Plaintiff  company  sues  upon  the  follow- 
ing instrument:  "$1,000.00.  Dec.  7,  1907. 
Sixty  days  after  date,  we  or  either  of  us 
promise  to  pay  to  Emery  E.  Raper,  attor- 
ney or  order,  the  sum  of  one  thousand  dol- 
lars for  Talue  received  which  money  when 
received  by  him  to  be  applied  to  the  pay- 
ment of  all  claims  he  has  now  in  his  hands 
for  collection  against  the  said  J.  L.  Peacock 
and  to  such  others  as  he  may  receive  for 
collection  until  the  full  amount  is  applied. 
This  note  executed  for  the  purpose  of  se- 
curing and  guaranteeing  the  payment  of  the 
said  claims  to  the  extent  of  one  thousand 
dollars.  Said  claims  now  in  hand  are  as 
follows:  J.  Lk  Peacock.  [Seal.]  R.  W. 
Fuller.  [Seal.]"  A  list  of  the  claims  is  at- 
tached, aggregating  $896.  Defendant  R.  W. 
Fuller  admitted  the  execution  of  the  obliga- 
tion, and  by  way  of  defense  alleged:  "That 
he  has  never  been  indebted  to  the  plaintiffs 
in  any  sum  whatever,  except  as  surety  on 
an  obligation  in  the  amount  of  $1,000,  guar- 
anteeing the  payment  of  $1,000  to  plaintiffs 
and  other  creditors  of  J.  L.  Peacock.  That 
he  Is  informed  and  believes  that,  since  the 
execution  of  said  obligation  as  surety  afore- 
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said,  the  said  Bmery  B.  Baper  has  receiv- 
ed other  claims  for  collection  than  those 
mentioned  and  set  out  In  the  complaint,  and 
that  he  has  received  moneys  from  J.  In  Pea- 
cock and  his  agents  to  be  applied  to  said  ac- 
counts and  the  accounts  mentioned  in  the 
complaint  to  more  than  a  sufficient  amount 
to  relieve  this  defendant  from  any  obliga- 
tion or  responsibility  as  surety  aforesaid." 
It  was  In  evidence  that  other  claims  against 
Peacock  were  placed  In  the  hands  of  Mr. 
Raper  for  collection  amounting  to  $1,016.87, 
aggregating  about  $1,800.  Peacock  paid 
$50  on  the  note  which  was  duly  credited. 
The  following  Is  the  only  evidence  introduc- 
ed: *•  About  February  10,  1908,  J.  L.  Peacock 
sold  to  Z.  I.  Walser  and  Emery  B.  Raper  his 
equity  of  redemption  In  his  home,  there  be- 
ing mortgages  on  same,  and  on  account  of 
the  price  of  this  lot  the  sum  of  $647.50  was 
paid  on  the  claims  In  hands  of  Emery  R  Ra- 
per, which  amount  was  by  express  agree- 
ment of  J.  Ll  Peacock  applied  to  all  the 
creditors  pro  rata  on  their  claims  of  $1,- 
816.33;  the  creditors  being  those  set  out  in 
complaint  After  February  10,  1908,  other 
claims  were  placed  with  Emery  Eu  Raper, 
but  nothing  has  been  collected  on  them,  and 
no  claim  is  made  for  them."  The  following 
Issue  was  submitted  to  the  Jury:  ''What 
amount  has  been  paid  on  said  note  of  $1,000 
by  J.  Lfc  Peacock  and  R,  "W.  Fuller  or  others 
since  the  execution  of  the  note  December  7, 
1907?'  The  court  Instructed  the  jury  that, 
If  they  believed  the  evidence,  to  answer 
the  Issue  "$730.50^';  that  there  should  not 
only  be  Included  In  the  amount  paid  the 
$50  admitted,  but  that  the  further  amount 
paid  by  Peacock— the  $647.60.  Plaintiff  ex- 
cepts to  the  charge  on  the  issue  as  to  Item 
$647.50.  There  was  an  item  of  $33  credited 
on  the  note,  not  necessary  to  be  noted. 
Judgment  was  rendered  for  $270.  Plaintiff 
appealed. 

B.  B.  Raper  and  Walser  ft  Walser,  for  ap- 
pellants. J.  A.  Spence  and  H.  M.  Robins, 
for  appellees. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  The  sole  question  presented  by 
plaintiff's  exception  is  whether  the  $647.50 
received  by  Mr.  Raper  shall  be  applied  to 
the  obligation  of  defendant  Fuller  In  reduc- 
tion of  his  liability  for  $1,000,  the  amount 
of  the  bond.  Plaintiff  Insists  that  Peacock 
had  the  right  to  apply  the  $647.50  to  the 
payment  pro  rata  of  all  of  the  debts  against 
him  in  the  hands  of  Raper  for  collection,  In- 
cluding those  received  subsequent  to  the  ex- 
ecution of  the  bond.  Applied  in  this  way  to 
the  total  amount  of  the  debts,  $1,816,  there 
remains  due  on  them  $1,181.81,  for  which, 
to  the  extent  of  $1,000,  plaintiff  Insists  de- 
fendant Fuller  is  still  liable.  The  obligato- 
ry words  of  the  bond  •'promise  to  pay"  are 
explained  by  the  last  clause:   '*This  note  Is 


executed  for  the  purpose  of  securing  and 
guaranteeing  the  payment,"  etc  The  obli- 
gation, therefore,  assumed  by  Fuller  Is  to 
secure  and  guarantee  the  payment  by  Pea- 
cock of  $1,000,  **whlch  money,  when  receiv- 
ed by  Raper,  to  be  applied  to  the  payment 
of  all  claims  he  has  now  In  his  hands  for 
collection  against  the  said  J.  L.  Peacock, 
and  to  such  others  as  he  may  receive  for 
collection  until  the  full  amount  is  applied*" 
It  Is  evident  that  the  words  **full  amount" 
refer  to  the  claims  then  In  Mr.  Raper's 
hands,  and  such  others  as  he  might  receive 
for  collection.  Thus  Fuller's  liability  is  ex- 
pressly restricted  to  $1,000,  and  the  guar- 
anty is,  by  the  last  words  of  the  note,  lim- 
ited to  "tiie  payment  of  the  claims  to  the 
extent  of  one  thousand  dollars." 

It  was  Immaterial  to  Fuller  what  amount 
of  claims  came  into  Raper's  hands  for  col- 
lection subsequent  to  the  execution  of  the 
bond.  This  was  doubtless  uncertain.  The 
evident  meaning  of  the  language  is  that 
Fuller  guaranteed  that  Peacock  would  pay 
on  ail  of  the  claims  against  him  In  Raper's 
hands  so  much  as  $1,000,  and  that,  when 
paid  or  •'received  by  him"  It  was  to  be  ap- 
plied to  such  claims.  When,  therefore,  the 
$647.50  was  paid  by  Peacock,  his  express 
agreement  that  It  should  be  applied  pro  rata 
to  all  of  the  claims  had  no  other  effect  than 
to  comply  with  the  terms  of  his  bond.  He 
could  not  change  or  enlaige  Fuller's  liabili- 
ty. If  the  payment  be  applied,  as  contend- 
ed for  by  plaintiff.  Peacock  could  impose 
upon  Fuller  the  obligation  to  pay  the  full 
amount  of  the  bond,  disregarding  the  ex- 
press provision  that  the  money,  •'when  re- 
ceived," should  be  applied  to  the  debts  until 
the  full  amount  Is  applied;  In  other  words. 
Peacock  may  have  paid  the  whole  amount 
for  which  Fuller  was  liable,  and  yet  leave 
him  liable  for  the  balance  of  his  indebted- 
ness to  the  extent  of  $1,000.  This  would  do 
violence  to  the  language  and  evident  pur- 
pose of  the  parties  when  the  bond  was  ex- 
ecuted. It  Ui  an  elementary  rule  of  Inter- 
pretation that,  where  there  is  no  repugnan- 
cy, every  part  of  an  Instrument  must  be  giv- 
en effect  It  Is  also  well  settled  that  the 
liability  of  a  guarantor  or  surety  is  not  to 
be  enlarged  by  construction.  His  obliga- 
tion is  to  be  fixed  by  the  language  of  his 
bond,  and  not  carried  beyond  its  terms.  It 
is  strictissimi  Juris.  No  question  of  the 
right  of  the  debtor  to  make  such  applica- 
tion of  a  payment  by  him  from  his  general 
funds  as  he  wishes  is  presented  In  this  ap- 
peal. It  was  a  matter  of  no  concern  with 
Fuller  how  the  $647.50  was  applied  as  be- 
tween the  creditors  of  Peacock.  His  right 
under  the  terms  of  his  contract  was  to  have 
it  applied  to  the  reduction  of  his  guaranty. 
We  concur  with  his  honor  In  the  Instruction 
given  the  Jury. 

There  is  no  error. 
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BOBDBiLnX  T.  ATIiANTIC  COAST  LINB 

R.  CO. 

(Supreme  Court  of  North  Carolina.    April  28, 

1909.) 

1.  Tbiaii  (I  166*)--MoTiON  FOB  NoNBurr— 
Waives  or  Exceptions. 

Under  Reyisal  1906,  S  539,  proyiding  that 
defendant  may  move  for  a  noneiiit  after  plain- 
tiff has  introduced  his  evidence,  but  after  sudi 
motion  is  refused  defendant  may  waive  his  ex- 
ception, and  introduce  evidence,  and  again  move 
to  dismiss  after  all  the  evidence  on  both  sides 
is  in,  an  exception  to  the  refusal  of  the  court 
to  grant  a  nonsuit  after  the  plaintiff  rests  Is 
waived  by  not  renewing  It  at  the  end  of  all  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  lea*] 

2.  Masteb  and  Sebvant  9  144*)— Buubs— 
Habituai.  Disobbdienos— Effect. 

A  rule  by  a  master,  which  has  been  habitu- 
ally violated  with  his  knowledge  or  acquies- 
cence, is  regarded  as  waived  or  abrogated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig*  f  287;   Dec  pig.  §  144.*] 

3.  Masteb  ahd  Sebvaitt  (8  144*)— Liabiutt 

FOB    INJUBIES    to    SeBVANT  -^  PX«ACB8    FOB 

WoBK— Railboad  TBAOKS. 

Defendant  railroad  company  adopted  a 
rule  requiring  the  placing  of  a  blue  flag  on  a 
car  being  repaired,  but  this  rule  had  not  been 
observed  by  car  repairers  when  the  job  was  a 
very  short  one,  and  the  engineer  in  charge  of 
the  switch  engine  knew  of  the  custom  of  the 
repairers  not  to  observe  this  rule,  and  he  ran 
in  on  a  track  a  car  at  a  rate  in  excess  of  the 
speed  limit  allowed  in  the  yards,  and  it  hit  a 
car  on  which  plaintiff's  intestate  was  at  work, 
causing  his  death.  Held,  that  the  running  in 
of  the  car  at  such  exoeMlve  speed  was  culpable 
negligence. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent.  Dig.  I  287;  Dec  Dig.  |  144.*] 

4.  Master  and  Sebvaivt  (|  289*)  —  Actions 
FOB  Injuries  —  Evidence  —  Questions  fob 
Jury— CoNTBiBUTOBY  Negligence. 

Evidence,  in  an  action  to  recover  for  the 
death  of  a  servant,  held  to  make  the  question 
of  the  servant's  contributory  negligence  one  for 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  106^1132;  Dec.  Dig. 
S  289.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Biggs,  Judge. 

Action  by  J.  T.  Bordeaux,  administrator 
of  Lb  W.  Bordeaux,  deceased,  against  the 
Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

These  issues  were  snbmitted  to  the  jury: 

*"(!)  Was  the  plaintiff's  intestate  killed  by 
the  negligence  of  the  defendant  company? 
Answer:  Yes. 

"(2)  Did  the  plaintiff's  Intestate  by  his 
own  negligence  contribute  to  his  death?  An- 
swer: No. 

"(S)  What  damages,  if  any.  Is  plaintiff  en- 
titled to  recover?  Answer:  $6,000  (six  thou- 
sand dollars)." 

W.  C  Munroe  and  Geo.  B.  Hood,  for  ap- 
pellant Ayoocit  ft  DanleUi  and  R.  W.  Win- 
ston, for  appellee. 


BROWN,  J.  The  evidence  discloses  a  state 
of  facts  which,  with  the  exception  .hereinaft- 
er noted,  is  practically  uncontested.  Plain- 
tiff's intestate  was  a  car  rq;)airer,  employed 
in  defendant's  switching  and  repair  yards  at 
South  Rocky  Mount,  whose  duty  it  was  to 
repair  cars  standing  on  the  numerous  tracks 
therein.  For  the  protection  of  its  workmen 
the  defendant  had  long  since  adopted  and 
published  rules  which  required  those  em- 
ployed in  repairing  cars  on  tracks  in  the 
yards  to  place  a  blue  flag  on  the  car,  so  as 
to  give  notice  to  the  switch  englnemen  not 
to  move  such  cars,  or  run  other  cars  in  on 
them,  so  as  to  endanger  the  workmen  employ- 
ed in  repairing  them.  On  March  18,  1907, 
the  intestate,  with  Denby  and  Wilkens,  fel- 
low workmen,  went  out  to  repair  a  tank  car 
on  track  No.  1,  carrying  with  them  a  blue 
flag  famished  by  the  defendant.  There  was 
much  shifting  going  on  at  the  time  on  the 
yard  tracks.  Instead  of  putting  out  the  flag, 
the  repairers  discussed  the  matter,  and  de- 
cided that  this  was  a  short  Job,  and  to  put 
Denby  out  to  watch,  who  failed  to  keep 
proper  lookout.  While  Bordeaux,  the  plain- 
tiff's intestate,  was  under  the  car  repairing 
it,  the  engineer  of  a  switch  engine  kicked 
or  pitched  a  box  car  loaded  with  lumber  onto 
track  No.  1,  which  struck  another  car,  and 
forced  that  against  the  tank  car,  running  it 
over  intestate  and  killing  him. 

1.  It  is  contended  by  defendant  that  his 
honor  erred  in  denying  the  motion  to  non- 
suit. We  are  precluded  from  considering 
this  exception  because,  while  made  at  close 
of  plaintiff's  evidence,  it  was  waived  by  not 
renewing  it  at  end  of  all  the  evidence.  Re- 
visal  1906,  |  589;  Parlier  v.  RaUway,  129 
N.  C.  263,  89  S.  E.  061. 

2.  It  is  contended  that  there  is  no  evi- 
dence of  negligence.  This  contention  would 
be  well  founded  but  for  the  fact  that  there 
is  evidence  in  the  record  sufficient  to  go  to 
the  Jury  that  the  rule,  promulgated  by  de- 
fendant for  the  protection  of  tbose  engaged 
in  working  around  and  under  cars  in  its 
yards,  had  been  allowed  by  the  superintend- 
ent and  foreman  of  defendant  to  relapse  in- 
to ''innocuous  desuetude,"  especially  as  to 
"short  Jobs."  We  admit  that  the  rulings  of 
the  courts  in  regard  to  kicking  cars,  or  mak- 
ing flying  switches  at  public  or  much  fre- 
quented crossings,  do  not  apply  to  the  con- 
stant changing  or  switching  of  cars  that  is 
inevitable  in  the  extensive  repair  and  switch 
yards  of  a  large  railway  system.  But  while 
such  methods  may  be  necessary,  it  is  equal- 
ly necessary  that  the  company  should  not 
only  establish  proper  rules  for  the  protec- 
tion of  employ^  on  the  yards,  but  also 
should  enforce  them.  A  rule  to  protect  em- 
ployte  should  be  so  framed  as  to  guard 
them,  to  a  reasonable  extent,  against  the 
consequences,  not  only  of  the  carelessness 
of  co-employ^  but  of  their  own  careless- 
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ness  also.  It  is  well  known  that  men  are 
prone  to  rnn  risks  In  order  to  save  time  and 
trouble,  especially  where  the  risks  last  but 
a  moment,  and  the  precaution  necessary  to 
guard  against  it  requires  a  considerable 
period  of  time.  A  rule  which  has  been  ha- 
bitually violated,  with  the  knowledge  or  ac- 
quiescence of  the  master,  actual  or  Implied, 
is  almost  universally  regarded  as  waived  or 
abrogated.  Wright  v.  Southern  Pac.  Rail- 
way, li  Utah,  383,  46  Pac.  374 ;  Biles  v.  Ball- 
road,  139  N.  C.  528,  52  S.  E.  129;  Haynes 
V.  Bailroad,  143  N.  C.  165,  55  S.  B.  516; 
Ballroad  v.  Nlckles,  50  Fed.  722,  1  O.  C.  A- 
625 ;  Devoe  v.  Ballway,  174  N.  Y.  1,  66  N.  B. 
568.  There  is  evidence  pro  and  con  upon  the 
question  of  the  waiver  of  the  rule,  which  was 
submitted  to  the  jury  by  the  learned  Judge 
in  a  well-consider^  clear,  and  correct  charge 
as  to  the  law  bearing  thereon.  It  Is  doubt- 
less true,  as  contended,  that  defendant's 
superintendents  and  foreman  In  charge  of 
the  yards  cannot  tell  whether  a  job  will  be 
a  long  or  a  short  one.  Therefore  It  follows 
that  the  only  safe  course  to  pursue  is  to  en- 
force obedience  to  the  rule  in  respect  to  all 
jobs  done  on  the  yards,  whether  long  or 
short,  by  discharging  those  who  fail  to  ob- 
serve it  It  appears  in  evidence  that,  not- 
withstanding the  printed  and  bulletined  rule, 
It  was  a  custom  of  long  standing  in  these 
yards,  and  well  known,  that  if  the  workmen 
found  the  job  a  short  one  that  could  be  done 
In  from  two  to  five  minutes,  they  would  not 
put  up  flags,  and  if  it  was  a  longer  job,  they 
would  put  them  up.  Mozlngo,  the  engineer 
who  caused  the  catastrophe  by  kicking  in  the 
loaded  box  car,  knew  of  the  custom,  for  he 
states  in  his  testimony:  "I  could  see  car  re- 
pairers at  work,  and  I  know  the  customary 
way  of  repairing  the  cars  for  a  month  previ- 
ous to  the  death  of  the  plalntilTs  Intestate. 
For  short  jobs  In  repairing  cars  the  repairers 
didn't  put  up  any  flags.  It  was  the  custom 
not  to  put  them  up.  It  would  seem  that  they 
took  the  chances  on  short  jobs.  The  flags 
were  the  only  guides  I  had.  If  no  flag  up, 
I  would  run  the  cars  right  in;  wouldn't 
know  whether  long  or  short  jobs,  and  so  had 
to  rely  on  flags."  There  is  further  evidence 
that  the  speed  limit  fixed  by  rule  for  the  yards 
Is  six  miles  per  hour,  and  that  the  box  car 
was  pitched  onto  track  No.  1  at  a  much 
faster  rate  of  speed,  so  that  it  rolled  uncon- 
trolled over  100  yards,  and  crashed  into  the 
intervening  car  with  such  force  that  it  was 
thrown  violently  against  the  tank  car  which 
the  Intestate  was  repairing.  With  the  rule 
in  abeyance,  and  the  custom  of  the  workmen 
well  known  to  the  engineer,  to  kick  the  car 
In  on  track  No.  1  under  such  conditions,  and 
at  such  speed,  is  undoubtedly  culpable  neg- 
ligence. Hudson  V.  Ballroad,  142  N.  C.  198, 
65  S.  B.  103 ;  Wilson  v.  Ballroad.  142  N.  C. 
836,  55  S.  B.  257;  Allen  v.  Ballroad,  145 
N.  G.  214,  58  S.  E.  1081;    Bay  v.  Ballroad, 


141  N.  0.  84,  63  S.  B.  622;  Doing  v.  Ball- 
way,  151  N.  Y.  679,  45  N.  B.  1028;  Dowd 
V.  Ballway,  170  N.  Y.  459,  63  N.  B.  541 ;  BaU- 
road  V.  Lowe  (Ky.)  66  S.  W.  736. 

3.  It  is  contended  that  the  uncontradicted 
evidence  shows  that  the  plalntifiTs  intestate 
was  guilty  of  contributory  negligence,  and 
that  his  honor  erred  In  refusing  so  to  charge. 
Upon  this  Issue  he  charged  the  jury:  "Even 
though  you  should  find  that  the  rule  requir- 
ing the  putting  out  of  the  blue  flags  when 
the  employes  were  engaged  In  such  work  as 
the  plalntilTs  intestate  was  engaged  In  when 
he  was  injured  was  habitually  violated,  yet 
If  the  work  in  which  the  plaintiff's  Intestate 
was  engaged  at  the  time  of  the  Injury  was 
of  so  dangerous  a  character  that  an  ordina- 
rily prudent  man  would  not  have  undertaken 
to  have  done  the  work  without  putting  out 
blue  flags,  then  In  such  case  the  plaintifiT 
could  not  recover,  and  you  should  And  the 
second  issue  'Yes.' "  It  appears  In  evidence 
that  upon  examination  the  repairers  all 
agreed  that  the  job  would  be  a  very  short 
one,  from  half  a  minute  to  two  minutes,  and 
that  they  discussed  the  matter,  and  decided 
not  to  put  out  the  flag,  but  to  have  one  of 
their  number  keep  a  lookout.  Of  course,  if 
there  was  no  evidence  of  a  waiver  or  abro- 
gation of  the  rule,  such  clear  disobedience 
of  It  would  effectually  bar  a  recovery,  but 
If  the  rule  is  taken  to  he  in  abeyance,  then 
it  practically  did  not  exist,  and  the  ques- 
tion must  be  determined  accordingly.  With 
the  rule  out  of  the  way  we  are  not  prepared 
to  hold  as  matter  of  law,  in  any  view  of  the 
evidence,  that  the  intestate  was  guilty  of 
such  contributory  negligence  as  will  prevent 
a  recovery.  Whether  under  such  circum- 
stances a  man  of  ordinary  prudence,  having 
to  go  under  the  car  for  such  a  short  space 
of  time,  would  have  reasonably  trusted  to 
the  vigilance  of  his  companion,  instead  of  the 
more  certain  and  reliable  signal  flag,  is  a 
question  properly  and  fairly  submitted  to  the 
jury. 

We  have  examined  all  the  exceptions  in 
the  record,  and  find  no  error. 

(65  W.  Va.  436) 
MIOHABIi  V.  EI/KINS. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
March  30.  1909.) 

Injunction  (§  26*)— Bestbainj^no  Prosecu- 
tion OF  Action  Before  Justicb. 

Equity    has   no   jurisdiction    of   a   bill    to 

restrain  the  prosecution  of  an<  action  before  a 

justice  merely  on  the  ground  that  the  justice 

has  no  jurisdiction. 
[Ed.  Note.— For  other  cases,  see  Injunction^ 

Cent.  Dig.  S§  24r^9,  54-61;   Dec.  Dig.  §  2a*] 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Preston  County. 

Bill  by  P.  B.  Michael  against  S.  B.  Elklns. 
Decree  for  plalntUf,  and  defendant  appeals. 
Beversed. 
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Ncfl  J.  FDCtner.  tat  apptilaiit  WHl  Ck 
Oonley,  for  appellee. 

BRANNON,  J.  &  B.  BlklBi  bronslht  Uk 
ectkm  brfore  e  Justice  of  Pieston  county 
agajiist  P.  B.  Miduiel  to  recover  liack  |aOO 
peid  as  part  payment  tor  coal  in  a  tract  of 
land;  oo  the  ground  tbat  Midiatf  r^nes^ted 
tbat  tiie  tract  eztoided  in  a  certain  course 
to  lands  of  W.  O.  Walls,  wbereas  It  did  not 
do  so,  and«  moreover,  that  Ml<^ael  had  not 
good  title  Judgment  was  rendered  for  Blk- 
ins,  and  MIdiael  appealed  the  case  to  ttie  cir- 
cuit court  While  the  appeal  was  pending 
Midiael  brought  a  chancery  suit  against 
Elkins  to  restrain  and  prohibit  the  further 
prosecution  of  the  action  pending  in  said  ap- 
peal, and  a  decree  was  entered  adjudicating 
that  the  Justice,  *'in  the  law  case  heard  here- 
with, was  without  Jurisdiction  in  the  prem- 
ises," and  that  the  suit  at  common  law  be 
dismissed,  and  decreeing  costs  against  Blkins. 
Elkins  appeals. 

Whence  comes  Jurisdiction  in  equity  for 
this  bill?  If  the  Justice,  and  the  circuit 
court  on  appeal,  had  no  Jurisdiction,  was  not 
that  question  triable  in  the  Justice's  court 
and  on  appeal?  Equity  does  not  entertain  a 
suit  to  stop  an  action  at  law  only  for  want 
of  Jurisdiction.  If,  as  the  theory  is,  the  Jus- 
tice had  no  Jurisdiction  because  title  to 
land  would  come  in  question,  that  could  be 
tried  before  the  Justice  and  on  appeal  in 
the  circuit  court.  Resort  to  equity  in  such 
case  would  be  unwarranted.  The  bill  shows 
no  equity  Jurisdiction.  It  is  said  that  the 
decree  is  not  final,  so  as  to  warrant  an  ap- 
peal. It  disposes  of  the  law  action — adjudi- 
cates all  the  bill  sought  What  more  to  be 
done?  Certainly  not  to  try  the  right  of  re- 
covery of  the  money  claimed  by  Elkins.  It 
is  suggested  that  the  appeal  was  allowed  a 
few  days  after  two  years  from  the  decree. 
The  decree  dates  Ist  June,  1905,  the  appeal 
17th  June,  1907;  but  our  court  order  allow- 
ing the  appeal  states  that  the  petition  for  ap- 
peal was  presented  27th  May,  1907. 

Decree  reversed  and  bill  dismissed. 

BOBINSON,  J.,  absent 


<€5  W.  Ta.  437) 

HOGL  T.  AACHEN  &  MUNICH  INS.  CO. 

<Sapieaie  Court  of  Appeals  of  West  Virginia. 
March  30,  1909.) 

1.   IHSUMAHCB  (I  622*)  — AcnOH  OH  POLICT-- 

TDfK  HI  Which  to  Bsiito. 

Hioa^  a  fire  insorance  policy  provide  that 
•nit  most  be  brougiit  on  it  within  12  mouthn 
from  the  fire,  yet,  as  it  also  provides  tbat  oo 
suit  shall  be  brousbt  before  60  days  after  proof 
of  Ion;  the  12  montiLS  does  not  bei^  until  tbe 
ta^  €i  the  eO  da  ja. 

fBd-   Not*-— For  oth^  eases,  see   In««]  ranee. 
Cent.  Dj«.  H  1544-1D51;   Dea  Di«.  f  e22.*) 

f^jDabos  bv  tbe  Coort.) 


i  Ill8l7«41ICB    d    I'M*)  —  CON«T«\XTIOW    OF 

PoucT  ~  *'Arm    Loss''  —  "Amm    wi 

The  phrases  •^lUr  low**  and  **aft*f  tht 
fire«**  as  used  In  an  laauranc^^  policy*  aii»  «^aoa« 
ymoos. 

[Bd.  Not^— For  other  caaea,  ae<^  la«\ir%ac«^ 
Cent.  Die.  I  ^IH;  Dec.  Di|t.  I  UiV«) 

Error  to  Circuit  Court  Ohio  t>>nnty* 
AcUon  hy   Matilda   C   lUntl   aiiatnst  the 
Aachen  A  Munich  Ftre  Insurance  l\nu)mi\,v» 
Judgment  for  plaintiff*    Defsnaaut  l>rhut«  er« 
ror.    Afllrmed. 

a  J.  Schuck  ana  R,  M.  Adaieuuu\«  for 
plaintiff  In  error.  Handlan  Jb  lU\vnu\uu«  K. 
F.  Moore,  and  J«  P.  Arhens,  for  dofoiulAUt  In 
•error. 


BRANNQN,  J.  Matilda  0.  Ilogi  iuchI  the 
Aachen  &  Munich  Fire  Insurance  Coutimuy 
to  recover  for  loaa  of  hor  house  by  fire,  ntul 
recovered.  The  Inauruuce  policy  provldoa 
that  no  lult  on  It  shall  be  sustnlnod  ^'unions 
commenced  within  12  months  next  after  the 
fire."  This  suit  was  not  boitun  within  thnt 
period;  but  the  policy  contnlns  another  cInUMo 
saying  that  the  loss  should  not  litHHuno  piiy* 
able  until  00  days  after  proof  of  loss  fur- 
nished. The  only  question  is:  Blinll  the  19 
mouths*  limitation  begin  from  the  fire  or 
from  tbe  close  of  the  00  days? 

The  policy  forbids  suit  for  00  days.  Is  It 
reasonable  to  say  thnt  the  company  shall 
have  the  benefit  of  the  00  days  In  oxeinpMon 
from  suit  and  for  its  purponos  In  Invest Igiit- 
Ing  the  loss,  and  yet  count  that  tUno  as  pnrt 
of  the  12  months?  We  must  take  both  clnns- 
es  together.  There  are  conflicting  cases  U|>- 
on  this  question;  but  why  discuss  It,  whmi 
this  court  has  held  that  the  suit  may  be  with' 
In  12  months  from  the  end  of  the  00  days? 
Barber  v.  Insurance  Co.,  10  W.  Vfl«  070,  37 
Am.  Rep.  800;  Murdoch  ▼.  Insurunco  (Uk,  83 
W.  Va.  407,  10  8.  B.  777,  7  L.  It.  A.  072.  In 
support  of  our  decisions  I  cite  the  (jlrcult 
Court  of  Appeals,  In  Htcel  v.  Pbri*nix  Ins. 
Co.,  51  Fed.  715,  2  C  C.  A.  403,  amnm^  by 
the  United  States  8upN;me  Court  In  104  (J,  8/ 
518,  14  8up.  a.  1108,  38  U  Kd.  UHH;  n\m 
Firemen*!  Friend  t.  Buckstaff,  38  NHi.  100, 
56  N.  W.  mi,  41  Am.  8t  Uep,  727 ;  0<?rrf)sn 
Co.  T.  Falrbank,  82  Neb.  700,  40  N.  W.  711,  29 
Am.  8t  Her;.  409,  and  note;  Frle/^im  v,  Alle* 
manU  Co.  ((X  C.)  80  Fed.  302;  Mong  HMng 
T.  Boyal  f».,  8  HUh,  185,  80  l'«c.  3^^; 
Sample  r.  London  Ok,  40  8.  O.  401,  24  8.  K. 
3.14.  47  U  It.  A,  05)6,  57  Am.  8t  lU-p.  701 ; 
Insurance  Co.  r,  8^rale«,  101  Tttuu.  iY.'M,  40  8, 
W.  743;  Hun  Ins.  Cjj,  r.  Jmum,  TA  Ark.  370, 
15  8.  W,  WA. 

Th'^re  la  In  tbe  ease  a  6lmtimtUfn  aa  to  dif' 
larttu'ti  Ijetire^m  pftlMsm  pr*imrlhUtK  a  flr/ie 
limit  ''after  loffv"'  and  Otnn^  fixing  It  ''afi^ff 
the  f\re,^    We  se*^  Wf  tWtf^snftit'M, 

There  la  a  cr'/^f^a^^Ji^nwi^tit  ^/f  tirtftr,  baiM^ 
on  the  (:\iiUn  that  th«  mtf^fttut  Utr  whUU  Uim 


I  mm  attw  U/pUt  •nA  leetiOB  KUM BEE  te  Dee.  Jk  Aa.  U,9*.  wr»  %/»  4mU,  St  H^tyft^Jiff  lit^tm 
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house  waa  Insured  Is  $1,500,  and  the  yerdict 
$1,806JK).  It  is  said  the  circuit  court  ought 
to  have  given  judgment  for  $1,500,  under 
Code  1006,  S  1108,  making  an  insurance  com- 
pany liable  tot  the  policy  amount  in  case  of 
total  loss,  and  we  are  adced  to  do  so.  Why 
should  we  be  called  to  pass  on  this  when  the 
circuit  court  was  not  asked  to  render  such 
judgment,  and  no  exception  taken  as  to  this, 
and,  on  the  contrary,  the  record  shows  the 
plaintiff's  counsel  twice  stated  the  loss  at 
$1,366.60,  and  asked  a  verdict  for  that 
amount? 
We  afOrm  the  Judgment 


(66  W.  Va.  409) 

WHITE  V.  SOHN. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  30,  1909.) 
Landlobd  and  Tknaitt  (I  115*)  —  Holding 

OvEB— Renewal  ov  Tsnanot. 

Where,  under  a  lease  for  a  term  of  years, 
with  reservation  of  a  monthly  rent  and  stlpula-- 
tion  that  the  tenancy  shall  not  be  by  the  year, 
the  tenant  holds  over  after  the  term,  merely 
making  payment  of  the  monthly  rent,  which 
the  landlord  accepts,  the  renewal  of  the  ten- 
ancy thereby  implied  is  by  the  month  only,  not 
by  the  year,  nor  for  the  original  term. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  391-391;  Dec  Dig.  | 
115.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  M.  Z.  White  against  Eli  Sohn. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Stokes  &  Bronson,  for  plaintiff  in  error. 
Sheppard,  Goodykoontz  &  Scherr  and  Brown 
ft  Wiles,  for  defendant  in  error. 

ROBINSON,  J.  This  case  was  once  before 
In  this  court  62  W.  Va.  80,  59  S.  E.  890. 
New  trial  having  been  had  in  the  lower  court, 
the  case  comes  here  again,  but  in  an  entire- 
ly different  light  The  questions  are  not 
similar,  nor  are  they  related  to  those  before 
involved. 

Deffflidant  went  into  possession  of  a  store- 
room belonging  to  plaintiff,  situated  in  Wil- 
liamson, Mingo  county,  under  a  lease  contain- 
ing the  following  provisions:  '*It  is  further 
understood  that  this  lease  is  to  run  for  the 
term  of  one  month  from  *  •  •  April  1, 
1904,  and  to  continue  for  the  term  of  twenty- 
four  months,  should  the  party  of  the  second 
part  so  elect,  at  the  same  monthly  rental  and 
upon  the  same  conditions,  provided  said  party 
of  the  second  part  has  complied  with  all  the 
stipulations  in  this  contract  And  it  is  fur- 
ther understood  and  agreed  that  this  tenancy 
is  not  to  be  a  tenancy  from  year  to  year; 
but  that  the  party  of  the  second  part  express- 
ly waives  any  notice  whatsoever  from  the 
party  of  the  first  part  of  his  intention  to 
terminate  this  tenancy."    The  rent  stipulated 


in  this  lease  was  $60  per  month,  payable  in 
advance,  at  the  beginning  of  each  month.  At 
the  end  of  the  term  of  1  month  provided  in 
the  lease,  defendant  elected  to  continue  for 
the  term  of  24  months.  Following  the  ezpira* 
tion  of  the  24  months,  defendant  held  over, 
paying  each  month  the  monthly  rental  stipu- 
lated in  the  lease,  for  an  additional  period  of 
12  months,  or  until  April  1,  1907.  Paymoit 
of  the  rentals  for  that  period  was  accepted  by 
plaintiff.  On  February  15,  1907,  plaintiff 
notified  defendant  to  quit  and  deliver  possee- 
sion  of  the  premises  on  April  1,  1907.  De- 
fendant did  not  vacate  on  that  date.  Very 
shortly  thereafter,  plaintiff  instituted  his  suit, 
an  action  of  unUwful  detainer,  demanding 
possession  of  the  premises  and  damages  for 
their  detention.  Despite  the  notice  aforesaid 
and  the  institution  of  this  suit,  defendant  re- 
mained in  possession  of  the  property  11 
months  longer,  tendering  rent  at  (60  per 
month.  This  tender  plaintiff  refused.  Plain- 
tiff testified  that  the  rental  value  of  the  prop- 
erty for  those  11  months  was  $75  per  month ; 
that  he  could  have  rented  it  at  that  prica 
The  foregohig  is  substantially  the  case,  aa 
presented  by  plaintiff's  evidence. 

The  only  evidence  introduced  on  behalf  of 
defendant  was  hi^  own  testimony  to  the  ex- 
tent that  the  rental  value  of  the  premises  for 
the  U  months  aforesaid  was  $60  per  month. 
Defendant  rested  his  case  upon  his  demurrer 
to  plaintifTs  evidence.  In  that  demurrer 
plaintiff  joined.  The  jury  returned  a  verdict 
for  the  possession  of  the  premises  and  $875 
damages,  if  the  law  be  for  the  plaintiff;  oth- 
erwise, for  the  defendant  The  court  held 
the  law  to  be  for  plaintiff,  and  entered  Judg- 
ment on  the  verdict 

Defendant's  contention  is  that  his  holding 
over  beyond  the  expiration  of  the  24  months, 
and  the  acceptance  by  plaintiff  of  the  month- 
ly payment  of  rent  for  such  holding  over,  im- 
plied a  new  contract  for  another  full  period 
of  24  months.  If  this  daim  be  tenable,  de- 
fendant was  entitled,  at  the  original  monthly 
rental,  to  possession  of  the  premises  when  the 
suit  was  instituted,  and  the  judgment  is 
wrong.  On  the  other  hand,  plaintiff  main- 
tains that  such  holding  over  implied  only  a 
tenancy  by  the  month,  and  that,  having  giv- 
en said  notice  to  terminate  such  monthly  ten- 
ancy, notwithstanding  that  by  the  stipulations 
of  the  original  lease  no  notice  was  necessary, 
he  was  entitled  to  the  possession  of  the  prem- 
ises after  April  1,  1907,  and  for  damages  at 
$75  per  month  for  the  11  months  after  said 
date  during  which  he  was  deprived  of  the 
premises  by  defendant's  refusal  to  surrender 
'the  same,  as  found  by  the  verdict  So  we  see 
that  the  case  is  narrowed  to  this  question: 
What  term  of  tenancy  was  implied  or  created 
by  such  holding  over  by  defendant? 

"If  the  tenant  holds  over  by  consent,  giv- 
en expressly  or  constructively,  after  the  de- 
termination of  a  lease  for  years,  it  is  held  to 
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be  eyfdence  of  a  new  contract  without  any 
definite  period,  and  to  be  a  tenancy  from  year 
to  year."  1  Lomax's  Digest,  side  page  163. 
It  may  be  said  "to  be  the  generally  accepted 
role  that  if  a  lessee  for  a  year,  or  for  a  term 
of  years,  holds  over  after  the  expiration  of 
his  term,  by  consent  of  the  landlord,  the  law 
presumes  or  Implies  that  the  new  holding  is 
that  of  a  tenant  by  the  year.  Tucker's  Com. 
book  2,  page  81;  2  Minor's  Inst  (2d  Ed.) 
173;  Jones  on  Landlord  and  Tenant,  S  201; 
24  Cyc.  1017,  1031 ;  Allen  v.  Bartiett,  20  W. 
Va.  4fi;  Voss  v.  King,  38  W.  Va.  007,  18  S. 
B.  762;  Arbenz  ▼.  Exley,  62  W.  Va.  476,  44 
a  El  149,  61  L.  IL  ▲.  957.  In  such  case,  the 
implied  new  holding  is  by  the  year,  not  by 
periods  equal  in  length  to  the  term  of  the 
previous  lease.  But  such  presumption  or 
implication  may  be  repelled.  24  Cyc.  1033; 
Taylor  on  Ijandlord  and  Tenant,  8  55;  Jones 
on  Landlord  and  Tenant,  {  210;  Williamson 
▼.  Paxton,  18  Grat.  (Va.)  476. 

The  foundation  upon  which  the  selection 
of  a  year  as  the  unit  was  based  seems  to  be 
that  an  annual  rent  was  reserved  in  farming 
leases— the  prevalent  ones  in  England  from 
which  this  doctrine  mostly  sprung.  It  was 
the  natural  and  fair  period  for  that  character 
of  lease,  including  all  the  seasons,  so  as  to 
permit  sowing,  cultivation,  harvesting,  and 
garnering.  But  the  reasons  to  sustain  the 
presumption  or  implication  that  by  a  holding 
over  there  Is  a  renewal  for  a  year  in  a  lease 
for  agricultural  purposes,  with  annual  rent 
reserved,  do  not  necessarily  apply  to  one  of 
different  character,  governed,  as  it  should  be, 
by  the  considerations  actually  related  thereto. 
''It  is  often  stated  that  tenancies  from  year 
to  year  have  been  implied  from  the  earliest 
times,  whenever  there  was  a  general  hold- 
ing, without  regard  to  annual  rent  or  other 
circumstances  pointing  to  a  yearly  tenancy. 
•  •  *  But  such  a  proposition  is  not  borne 
out  by  authority."  Taylor  on  Landlord  and 
Tenant,  S  65,  note  3.  It  may  be  noticed  that 
Mr.  Minor  expressly  recognizes  the  implica- 
tion aforesaid  as  arising  from  tiie  reserva- 
tion of  a  yearly  rent    2  Institutes  (2d  Ed.)  173. 

Arising  from  the  original  demise  itself 
there  may  be  other  Implication  than  that  rec- 
ognized in  the  aforesaid  generally  accepted 
rule,  indicating  a  renewal  for  a  term  shorter 
than  the  period  of  a  year,  where  the  tenant 
holds  over  by  consent  of  the  landlord.  So  it 
is  said:  **The  doctrine  that,  where  the  lessee 
holds  over  and  the  lessor  receives  rent  ac- 
cruing after  the  expiration  of  the  term,  a 
new  tenancy  arises  for  a  further  term,  sub- 
ject to  the  covenants  and  conditions  of  the 
original  lease,  is  true  as  a  rule;  and  the 
reason  is  that  the  receipt  of  the  rent  is  con- 
sidered as  an  acknowledgment  of  a  subsisting 
tenancy.  But  it  does  not  follow  that  the  new 
term  must  necessarily  be  a  year.  Where  the 
former  lease  was  for  less  than  a  year,  as  a 
quarter  or  a  month,  or  where  the  term,  though 
extending  to  a  year  or  more,  was  composed  of 
such  periods,  there  is  no  ground  for  holding 


that  the  new  term,  presumed  from  the  holding 
over  of  the  tenant  and  the  receipt  of  the  rent 
by  the  landlord,  extends  beyond  one  of  the 
periods  of  the  original  tenancy."  McAdam  on 
Landlord  and  Tenant,  S  39.  And  another  high 
authority  puts  it  this  way:  "So  the  unit  is  not 
any  particular  period  of  time,  but  the  rent  pe- 
riod, whatever  that  may  be  in  any  given  case." 
Jones  on  Landlord  and  Tenant,  §  215.  Accord- 
ly  it  has  been  held:  "If,  on  the  expiration  of  a 
lease  for  a  year  or  for  years,  with  rent  pay- 
able monthly,  the  tenant  retains  possession 
of  the  premises  and  pays  the  same  rent  each 
month,  this  does  not  in  law  create  a  new 
term  for  a  year,  without  any  agreement  to 
that  efiTect,  but  only  creates  a  tenancy  from 
month  to  month."  Skaggs  v.  Elkus,  45  Cal. 
154.  The  reservation  of  rent,  with  its  pay- 
ment at  stated  periods,  is,  in  the  absence  of 
express  stipulation  as  to  the  length  of  the 
holding  over,  one  of  the  principal  criteria  to 
determine  the  duration  of  the  term.  Jones 
on  Landlord  and  Tenant,  8  215;  CJoffln  v. 
Lunt,  2  Pick.  (Mass.)  76;  Rich  v.  Bolton,  46 
Vt  84,  14  Am.  Rep.  615;  Hurd  v.  Whitsett, 
4  Ck>lo.  77. 

The  acts  and  conduct  of  the  parties  in 
reference  to  the  holding  over  may  control 
over  the  implication  expressed  in  the  gen- 
erally accepted  rule  to  which  we  have  re- 
ferred. Illustrative  of  this  fact  is  the  enun- 
ciation in  Shlpman  v.  Mitchell,  64  Tex.  174: 
"If,  however,  at  or  before  the  expiration  of 
the  former  lease,  the  tenant  was  informed 
that  he  would  not  be  permitted,  after  the 
expiration  of  that  lease,  to  occupy  the  rent- 
ed premises  otherwise  than  as  a  tenant  from 
month  to  month,  and  not  for  a  year,  then  no 
contract  that  he  should  occupy  the  property 
for  a  year  could  be  implied,  for  an  implied 
contract  derives  its  existence  from  the  pre- 
sumed intention  of  the  parties,  induced  by 
and  arising  from  their  course  of  dealing, 
and  can  never  be  presumed,  if  it  be  shown 
that  the  tenant  was  informed  by  the  land- 
lord that  the  holding  after  the  expiration  of 
the  term,  if  continued,  must  be  from  month 
to  month."  To  the  same  effect  is  Blumen- 
berg  V.  Myres,  32  Gal.  93,  91  Am.  Dec.  560. 
There  we  And:  *'But  when  the  parties  have 
made  an  express  agreement  relating  in  any 
respect  to  the  new  tenancy,  then  in  that  re- 
spect there  is  no  room  for  Implication.  If 
the  parties  specify  the  rent,  the  time  of  pay- 
ment, the  term,  or  any  of  the  usual  cove- 
nants or  conditions  of  a  lease,  whether  they 
agree  or  disagree  with  the  terms  of  the  for- 
mer lease,  they  enter  into  the  new  lease  and 
determine  the  rights  of  the  parties  while 
the  tenant  is  holding  over.  The  receipt  pro- 
duced by  the  plaintiff  showed  the  payment 
by  him  of  $400  for  one  month's  rent,  thus 
establishing  both  the  rent  and  the  term. 
He  has  no  better  right  to  recur  to  the  for- 
mer lease,  in  disregard  of  the  time,  than  of 
the  rent  specified  in  the  receipt." 

So  we  see  that  there  is  not  always  an 
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Implied  renewal  by  the  year,  when  the  ten- 
ant for  a  year  or  a  term  of  years  holds  over 
by  consent  of  the  landlord.  It  may  depend 
upon  other  things,  among  them  being  the 
rent  periods  fixed  in  the  original  lease  and 
agreements  and  conduct  of  the  parties  In 
reference  to  the  holding  oyer.  And  it  Is  not 
consistent  with  reason  and  authority  that 
any  Implied  renewal  of  a  tenancy  by  a  hold- 
ing oyer  is  periodically  longer  than  a  year. 
The  authorities  say,  in  effect,  that  if  the 
original  demise  be  for  a  year,  or  for  a  term 
of  years,  with  annual  rent  reserved,  there 
is  an  implied  renewal  by  the  year,  unless 
such  Implication  is  repelled  by  considera- 
tions more  controlling  than  that  upon  which 
it  is  sought  to  be  based. 

Whether  defendant.  In  the  case  before  us, 
was  originally  a  tenant  by  the  month,  with 
the  right  to  elect  to  continue  as  such  until 
2i  months  expired,  or  was  a  tenant  for  a 
term  of  the  24  months,  or  2  years,  we  really 
need  not  decide.  If  by  the  original  lease  he 
held  by  the  month,  the  implied  renewal  by 
his  holding  over  could  be  but  by  the  month. 
We  shall,  however,  accept  his  claim  that  he 
held  by  the  lease  originally  for  a  term  of  2 
years.  This  fact  being  so,  and  nothing  else 
controlling,  the  implied  renewal  by  his  hold- 
ing over  would  be  only  by  the  year.  But,  by 
the  very  terms  of  that  original  lease  which 
he  invokes  to  sustain  an  implied  term,  he 
cannot  be  a  tenant  by  the  year.  He  therein 
stipulated  not  to  be.  And  surely,  if  the 
lessor  required  a  stipulation  against  the 
lessee's  being  a  yearly  tenant,  we  are  not, 
in  reason,  Justified  in  making  that  lessee  a 
biennial  tenant,  simply  because  the  original 
lease  permitted  him  to  remain  in  possession 
of  the  premises  for  2  years.  If,  in  sense 
and  right,  we  could  do  so,  there  is  no  au- 
thority, as  we  have  said,  nor  is  there  rea- 
son, Justifying,  by  defendant's  holding  over, 
an  implied  tenancy  by  periods  of  greater 
length  than  a  year.  What  term,  then,  had 
defendant  by  his  holding  over  and  paying 
monthly  rental?  Plainly  he  was  thereby 
only  a  tenant  by  the  month.  He  had  stipu- 
lated that  he  should  not  be  In  by  the  year. 
Similarly  to  Shipman  v.  Mitchell,  supra,  the 
tenant  had  notice,  by  this  stipulation,  before 
the  expiration  of  the  original  lease,  that  he 
would  not  be  permitted  to  occupy  the  prem- 
ises as  he  claims  the  right  to  do.  In  his 
claim  of  implied  renewal,  he  Is  bound  by 
that  stipulation;  for  he  must  invoke  the 
original  lease,  in  which  that  stipulation  is 
contained,  to  raise  the  implication  upon 
which  he  relies.  The  law  gives  no  implica- 
tion for  a  holding  by  periods  longer  than 
yearly  ones;  by  the  year,  under  his  agree- 
ment, defendant  cannot  hold;  therefore 
he  can  be  nothing  but  a  tenant  by  the 
month.  In  his  original  lease  a  distinctive 
monthly  rental  was  reserved,  not  an  annu- 
al rental,  nor  a  rental  payable  specifically 


by  an  aliquot  part  of  a  year.  A  months 
without  relation  to  a  year,  was  the  rent 
period.  He  can  be  that  only  which  the  unit 
of  the  rent  periods  and  his  payment  of  a 
monthly  rent  in  fact  made  him — a  tenant 
by  the  month;  if,  indeed,  the  acts  and  con- 
duct of  the  parties  in  the  payment  and  ac- 
ceptance of  one  month's  rent,  thereby  fixing 
such  term,  at  the  first  of  his  holding  over, 
did  not  make  him  such. 

Since,  by  the  holding  over,  defendant 
could  be  nothing  but  a  tenant  by  the  month, 
he  was  plainly  In  default  when  this  suit 
was  begun.  After  the  termination  of  hi» 
aforesaid  monthly  tenancy,  on  April  1,  1907, 
he  was  a  trespasser  on  plaintiff's  premises^ 
for  which  actual  damages  could  be  recover- 
ed. Those  damages  were  sufficiently  proved 
to  be  $875  for  the  11  months  that  he  con- 
tinued as  such  trespasser.  The  circuit  court 
did  not  err  in  overruling  the  demurrer  to 
the  evidence  and  entering  Judgment  for 
plaintiff  on  the  verdict 

It  is  said  that  the  case  was  not  tried  by 
a  legally  constituted  tribunal.  It  was  tried 
before  a  special  judge.  The  order  shows  his 
election  to  preside  in  lieu  of  the  regular 
Judge.  The  record  shows  no  objection  to  his 
acting.  That  objection  cannot  be  made  here 
for  the  first  time,  since  there  is  nothing  to 
show  that  he  was  illegally  elected.  State 
v.  Low,  21  W.  Va.  782,  45  Am.  Rep.  570; 
Jarrell  v.  French,  43  W.  Va.  457,  27  S.  E. 
263;  State  v.  Newman,  49  W.  Va.  724,  89 
S.  BI  655;   and  other  cases. 

It  is  also  Insisted  that  the  record  does 
not  establish  the  fact  that  the  premises  were 
within  the  Jurisdiction  of  the  court,  Mingo 
county.  The  evidence  clearly  shows  that 
the  premises  sought  to  be  recovered  are  lo- 
cated in  Williamson.  Counsel  In  interroga- 
tion of  witnesses,  and  the  witnesses  in  their 
answers,  referred  to  the  premises  as  being 
so  situated.  The  courts  of  this  state  Judi- 
cially know  that  Williamson  is  In  Mingo 
county. 

The  Judgment  is  affirmed. 


(65  W.  Va.  395> 
BUCKEYE    SAW    MFG.    CO.   t.   RUTHBR^ 

PORD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  30,  1909.) 

1.  Pbincipal  and   Agent  (8    177*)— Notick 
TO  Agent— Effect. 

Notice  to  an  agent  in  the  course  of  his 
employment  in  relation  to  a  matter  within  the 
scope  of  his  authority  is  notice  to  his  principal, 
whether  he  communicates  his  knowledge  to  his 
principal  or  not. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §  670 ;   Dec.  Dig.  §  177.*] 

2.  Pbincipal  and  Agent  (§  178*)— Salb  of 
Goods— Defects— Notice  to  Agent. 

An  agent  authorized  to  sell  personal  prop- 
erty and  collect  the  purchase  money  under  a 
printed  form  of  contract,  furnished  him  by  his 
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? principal,  which  containB  a  clause  warranting, 
or  a  limited  time,  the  quality  of  the  article 
sold  and  binding  the  principal  to  make  the  arti- 
cle good,  or  to  supply  another  in  the  place  of 
it  if  notice  of  its  defect  be  given  within  the 
time  named  in  the  contract,  may  be  notified  that 
the  article  is  not  as  it  was  warranted  to  be; 
and  such  notice  to  him  is  notice  to  his  prin- 
cipal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  680;   Dec.  Dig.  S  178.*] 

3.  Bills   and    Notes   (S    852*)— onitANSFEB— 
Bona  Fide  Pukghaseb— Note  to  Agent— 

IWDOESEMENT    TO    PBINCIPAL—DEFENSES. 

If  an  agent  who  is  authorized  to  sell  and 
collect  takes  from  the  purchaser  a  negotiable 
note  payable  to  himself,  and  before  it  is  due, 
and  without  consideration  indorses  it  over  to 
his  principal,  the  principal  takes  it  subject  to 
the  conditions,  made  within  the  scope  of  the 
agent's  employment,  affecting  Its  execution. 
Such  assignment  will  not  defeat  the  maker's 
equities. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i  898;    Dec  Dig.  §  352.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Webster  County. 

Action  by  the  Buckeye  Saw  Manufacturing 
Company  against  A.  J.  Rutherford.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed*' 

W.  T.  Talbott  and  Hall  Bros.,  for  plain- 
tiff in  error.  E.  H.  Morton,  J.  S.  Cogar,  and 
W.  C.  Wooddell,  for  defendant  in  error. 

WILLIAMS,  J.  On  the  20th  of  October, 
1903,  A.  J.  Rutherford  bought  of  the  Buck- 
eye Manufacturing  Company,  through  its 
traveling  agent  E.  EL  Simons,  and  its  local 
agent,  A.  B.  Elbon,  who  resided  at  Webster 
Springs,  W.  Va.,  one  58-inch,  inserted  tooth, 
circular  saw.  This  purchase  was  made  upon 
a  printed  order  blank,  which  contained  the 
following  provision:  "Saw  is  to  be  made  of 
best  quality  of  steel,  free  from  flaws  and 
practically  true.  Should  it  prove  defective 
in  any  particular  during  time  of  trial,  you 
are  then  to  put  in  good  shape,  or,  if  neces- 
sary, replace  it  with  a  new  saw,  •  •  ♦ 
and  it  is  understood  and  agreed  by  us  that 
if  no  complaint  is  made  within  30  days  after 
receipt  of  saw,  that  your  warranty  on  same, 
ceases  and  we  will  pay  full  amount  as  herein 
agreed.  It  is  agreed  that  the  title  to  saw 
shall  not  pass  until  notes  given  for  same  are 
paid  or  saw  paid  for  in  cash,  but  shall  re- 
main your  property  until  that  time,  and  you 
not  be  to  held  responsible  for  any  verbal  ar- 
rangement made  with  your  agent,  and  not 
incorporated  in  this  order.  This  order  sub- 
ject to  your  approval  and  not  to  be  counter- 
manded.''  Pursuant  to  this  order,  plaintiff 
shipped  the  saw,  and  defendant  received  it 
on  the  13th  day  of  January,  1904.  About  the 
last  of  January  or  the  1st  of  February,  1904, 
defendant  tested  the  saw,  and  found  it  was 
unsatisfactory;  that  it  would  not  saw  a 
true  Hue;  that  it  would  snake  through  the 
log,  as  sawmill  men  expressed  it    The  evi- 


dence shows  that  within  30  days  after  re- 
ceiving the  saw  the  defendant  notified  A.  B. 
Elbon,  the  local  agent,  of  the  defect  in  the 
saw.  The  saw  was  returned  to  plaintiff. 
After  being  hammered  with  a  view  of  bet- 
tering its  condition,  it  was  reshlpped  to  Ruth- 
erford, and  again  tested  and  found  to  work 
no  better  than  it  did  at  first  He  again 
within  the  30  days  after  he  had  received  it 
the  second  time  notified  the  local  agent  that 
it  would  not  work.  On  the  2d  day  of  April, 
1904,  Rutherford  executed  his  negotiable  note 
payable  in  60  days  at  the  Webster  County 
Bank  to  A.  B.  Elbon  &  Co.  for  the  sum  of 
$108.50,  which  sum  was  equal  to  the  price 
of  the  58-inch  saw,  Including  $1  for  the 
board  on  which  the  saw  was  shipped.  It 
was  agreed  at  the  same  time  between  Ruth- 
erford and  the  agent  that  the  58-inch  saw 
should  be  returned  and  a  62-lnch  saw  fur- 
nished in  the  place  of  it,  and  that  this  note 
was  to  be  treated  as  a  payment  on  the  price 
of  the  new  saw,  the  price  of  which  was  $145. 
A  new  order  was  made  out  for  the  62-incb 
saw  on  the  same  kind  of  printed  form,  blank 
order,  containing  the  same  warranty  clause 
above  quoted.  This  order  was  signed  by 
Rutherford,  and  the  above  note  was  delivered 
to  the  agent  After  making  the  contract  of 
April  2,  1904,  for  the  62-inch  saw,  and  exe- 
cuting the  above  note,  Rutherford  returned 
the  58-inch  saw;  but.  Instead  of  shipping  to 
him  the  new  saw,  plaintiff  returned  the  old 
one  about  April  29th,  after  trying  to  repair 
it  Rutherford  says  he  received  it  on  reship- 
ment,  thinking  it  was  the  new  saw  which 
he  hi^d  ordered,  and  did  not  discover  that 
it  was  the  old  one  until  he  had  taken  it  to 
his  mill  and  unpacked  It.  He  further  states 
that  he  put  it  on  his  mill  and  tested  it  again, 
and  found  Its  condition  no  better,  but  worse. 
If  any  difference,  than  it  was  the  first  time 
it  was  tested.  He  thereupon  again  notified 
the  agent,  Elbon,  within  30  days  of  the  time 
he  had  received  it  that  it  was  defective.  The 
defect  in  the  saw  is  further  proved  by  two 
other  witnesses  who  were  experienced  saw- 
yers. Rutherford  again  shipped  It  to  plain- 
tiff on  May  24,  1904,  and  plaintiff  again  re- 
turned it  to  Rutherford,  and  he  refused  to 
accept  it.  The  evidence  shows  that  it  was 
in  the  depot  at  Webster  Springs  at  the  time 
this  action  was  tried.  The  president  of 
plaintiff  company  testified  that  he  knew  of 
no  other  order  having  been  received  from 
Rutherford  than  the  one  for  the  58-incb 
saw ;  and  that  the  first  notice  he  had  concern- 
ing Rutherford's  complaint  was  by  letter 
from  E.  E.  Simons,  agent,  on  ApMl  4,  1904. 
But  this  latter  part  of  his  testimony  was 
stricken  out  by  the  trial  court,  apparently 
without  objection  from  plaintiff.  The  note 
above  described  was  Indorsed  by  Elbon,  the 
agent,  and  turned  over  to  plaintiff,  who 
brought  suit  on  it  against  said  A.  J.  Ruther- 
ford and  A.  B.  Elbon  before  a  justice  of  the 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Reporter  Indexes 


446 


64  SOUTHBASTERN  REPOBTBB. 


(W.  Va. 


peace.  On  S^tember  14,  1904,  the  action 
was  dismissed  as  to  tDIbon  and  tried  as  to 
the  defendant  Rutherford,  and  resulted  in  a 
Judgment  against  him.  He  thereupon  appeal- 
ed to  the  circuit  court  of  Webster  county. 
A  trial  by  jury  was  had  in  the  circuit  court, 
resulting  in  a  verdict  and  judgment  for  the 
defendant  on  the  5th  day  of  April,  1906.  To 
this  judgment  plaintiff  obtained  a  writ  of  er- 
ror and  supersede^is  from  this  court 

The  case  turns  upon  the  following  points, 
viz.:  (1)  Whether  or  not  defendant  gave 
notice  to  the  agent  of  the  defect  in  the  saw 
within  30  days  after  he  had  received  it;  (2) 
whether,  if  notice  was  given  to  the  agent; 
it  was  concerning  a  matter  within  the  scope 
of  the  agent's  employment  so  as  to  be  notice 
to  his  principal;  (S)  whether  or  not  the 
agreement  of  April  2,  1904,  that  the  note 
should  be  a  credit  on  the  price  of  the  new 
saw  for  which  defendant  on  that  day  gave 
the  agent  an  order,  was  binding  on  the  prin- 
cipal ;  and  (4)  whether  or  not  the  assignment 
of  the  note  by  Elbon  to  plaintiff  before  ma- 
turity prevents  defendant  from  setting  up 
failure  of  consideration. 

As  to  the  first  point,  it  is  stated  by  Ruth- 
erford that  he  gave  notice  to  the  local 
agent  Elbon,  within  90  days  after  he  re- 
ceived the  saw  that  It  was  defective.  El- 
bon says  he  does  not  think  he  received  such 
notice.  This  does  not  amount  to  a  positive 
denial;  and,  besides,  it  is  a  fact  which  the 
jury  must  have  determined  in  favor  of  de- 
fendant and  we  should  not  disturb  Its  find- 
ing on  this  point  even  if  the  notice  had 
been  expressly  denied,  and  we  had  thought 
its  finding  wrong.  It  was  a  matter  of  fact 
peculiarly  within  the  jury's  province. 

As  to  the  second  point  A.  B.  Elbon,  who 
was  a  witness  for  the  plaintiff,  says  that  he 
was  its  local  agent  for  the  sale  of  saws, 
and  had  authority  to  collect  He  and  the 
traveling  salesman,  Simons,  were  both  pres- 
ent when  the  first  order  was  made,  and  also 
when  the  second  order  was  made  on  April 
2d.  Plaintiff  does  not  deny  Elbon's  agency. 
The  president  of  plaintiff  company,  in  his 
deposition  taken  and  read  as  evidence  in 
the  case,  does  not  state  whether  Elbon  was 
or  was  not  such  agent  Witness  Elbon  fur- 
ther says  that  the  only  Interest  he  bad  in 
the  note  given  by  Rutherford  was  his  com- 
mission on  the  sale;  that  he  took  this  note, 
and  turned  it  over  to  the  plaintiff  only  as 
Its  commission  agent  This  is  certainly  suf- 
ficient proof  to  show  that  he  was  agent 
with  power  to  4sell  and  to  collect  the  pur- 
chase money.  The  contract  embodied  in  the 
order  for  the  saw  signed  by  Rutherford  and 
hereinbefore  quoted  shows  that  the  agent 
made  all  the  sales  subject  to  the  approval 
of  the  principal,  and  that  the  agent  was 
prohibited  from  making  any  arrangement 
with  the  purchaser  not  lncori)orated  in  the 
printed  form  of  order.  The  shipment  of  the 
saw  by  plaintiff  shows  that  it  approved  the 


first  order;  and  the  order  on  its  face  binds 
the  plaintiff  upon  a  warranty  that  the  ''saw 
is  to  be  made  of  best  quality  steel,  free 
from  flaws  and  practically  true."  This  war- 
ranty, however,  is  limited  in  time  to  80 
days  after  the  saw  is  received  by  the  pur- 
chaser, and,  unless  within  this  time  com- 
plaint was  made  of  its  quality,  the  warranty 
was  to  cease;  but  on  the  other  hand,  if 
complaint  was  made  within  said  30  days, 
the  plaintiff  was  to  make  good  its  warranty 
by  putting  the  saw  in  good  shape,  or  by 
furnishing  another  In  its  place.  Anything, 
therefore,  that  the  agent  could  do  to  assist 
the  principal  In  carrying  out  its  contract  of 
warranty  would  be  for  the  purpose  of  en- 
abling him  to  collect  the  purchase  money 
for  the  saw,  and  would  certainly  be  within 
the  scope  of  his  authority.  He  was  agent 
to  sell  under  a  contract  of  warranty  of  the 
quality  for  the  limited  time  above  describ- 
ed. He  could  not  collect  if  there  was  a 
breach  of  the  warranty  and  notice  within 
the  time.  It  was  therefore  both  in  the  scope 
of  his  employment  and  in  the  line  of  his  du* 
ty  to  receive  such  notice  and  communicate 
it  to  his  principal.  We  therefore  conclude 
that  notice  to  Elbon  was  notice  to  the  plain- 
tiff company.  1  A  &  B.  E.  L.  1144-1149; 
Newlln  V.  Beard,  6  W.  Va.  110;  Peterson  v. 
Wood  Mowing  &  Reaping  Oo.,  97  Iowa,  148. 
66  N.  W.  96,  59  Am.  St  Rep.  399;  Bank  v. 
Nelson,  38  Ga.  391,  95  Am.  Dec.  400;  Coles 
V.  Jefferson  Ins.  Co.,  41  W.  Va.  261,  23  S.  E. 
732;  Littauer  v.  Houck,  92  Mich.  162,  62  N. 
W.  464,  81  Am.  St  Rep.  572;  McClelland 
V.  Saul,  113  Iowa,  208,  84  N.  W.  1034,  86 
Am.  St  Rep.  370;  Ross  et  al.  v.  Houston,  25 
Miss.  591,  59  Am.  Dec.  231;  dark  &  Skyles 
on  Agency,  1044;  Henry  v.  Sneed,  99  Mo. 
407,  12  S.  W.  663,  17  Am.  St  Rep.  580;  Mer- 
rill V.  Packer,  80  Iowa,  542,  45  N.  W.  1076; 
Reed's  Appeal,  34  Pa.  207. 

In  regard  to  the  third  point,  this  is  large- 
ly answered  by  the  discussion  of  the  second 
point  above.  The  agreement  of  April  2, 
1904,  was  made  in  pursuance  of  plaintlfTs 
warranty  on  the  sale  of  the  first  saw,  by 
which  it  bound  Itself  to  either  make  the  first 
saw  good  or  to  supply  another  in  its  place, 
and  the  note  of  April  2,  1904,  was  given 
with  the  express  understanding  that  it  was 
to  be  applied  as  a  credit  on  the  price  of  the 
new  62-lnch  saw,  the  price  of  which  was 
$145.  If  it  was  not  to  be  so. applied,  there 
was  no  consideration  for  It  That  it  was 
given  for  the  exact  amount  of  the  price  of 
the  first  saw  is  only  a  fact  tending  to  prove 
that  it  was  given  as  a  payment  for  the  first 
saw;  and  this  fact  the  jury  must  have  de» 
termlned  was  rebutted  and  entirely  over- 
come by  the  direct  testimony  of  both  Ruth- 
erford and  the  agent  Elbon.  In  addition 
to  this  testimony,  there  is  a  memorandum 
indorsed  on  the  order  for  the  second  saw 
that  is  made  on  the  same  kind  of  order 
blank  as  the  first  which  is  as  follows:  "A. 
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B.  sabon  &  Go.  hold  ▲.  J.  Rntberford  note 
for  $10a6O  for  (1)  66  inserted  tooth  saw, 
which  the  above  mentioned  note  1b  to  be 
eredited  on  the  within  orders  as  per  guaran- 
tee." Whether  or  not  this  agreement  is 
binding  on  plaintiff  is  Immaterialt  because 
plaintiff  would  either  be  bound  to  accept 
this  contract,  or  otherwise  make  its  war^ 
ranty  good,  before  it  could  enforce  collec- 
tion of  the  note.  It  could  not  claim  the 
benefit  of  the  note  and  at  the  same  time  re- 
fuse to  comply  with  the  contract,  or  to  fill 
the  order  for  which  the  note  was  given.  If 
it  chose  to  accept  the  benefits  of  this  con- 
tract made  by  its  agent,  it  must  also  bear 
its  burdeais.    Dewing  v.  Hutton,  48  W.  Ya. 

57e,  37  s.  s.  ero. 

As  to  the  fourth  point,  the  note  is  nego- 
tiable and  was  made  payable  to  the  agent 
Elbon,  who  assigned  it  to  his  principal  be- 
fore qpiaturlty.  There  was  no  consideration 
for  this  assignm^t,  and  plaintiff  is  not  a 
purdiaser  of  the  note  for  valua  Mbon 
says  in  his  testimony  that  he  simply  held  it 
as  a  matter  oi  accommodation  for  the  plain- 
tiff, and  that  he  had  no  interest  in  it  except 
as  commission  agent.  Plaintiff,  therefore, 
is  in  no  better  position  in  respect  to  the  note 
than  if  it  had  been  the  payee.  The  agent 
in  such  case  is  simply  an  accommodation  in- 
dorser  for  his  principal  who  holds  the  note 
subject  to  the  equities  in  favor  of  the  maker. 

A  number  of  instructions  were  given  on 
behalf  of  the  defendant  and  a  number  ask- 
ed for  by  plaintiff  refused,  and  objections 
made  which  are  saved  by  bills  of  exceptions. 
But,  Inasmuch  as  the  judgment  appears  to 
be  plainly  right  upon  consideration  of  the 
whole  record,  we  do  not  deem  it  necessary 
to  discuss  the  questions  raised  by  the  in- 
structions. They  appear,  however,  to  define 
the  law  of  the  case  as  it  is  expressed  in  this 
opinion.  Goode  v.  Iiove's  Adm'r,  4  Lei^ 
(Va.)  636;  Bank  v.  Napier,  41  W.  Va.  481.  23 
S.  B.  800;  Davis  v.  Living,  60  W.  Va.  431, 
40  S.  BL  365;  Davis  v.  Webb,  46  W.  Va.  6, 
33  S.  K  07;  Corder  v.  Talbott,  14  W.  Va. 
2S4;  Oxley's  Instructions  to  Juries^  p.  36. 

We  find  no  error  affecting  the  Judgment 
of  the  lower  court,  and  affirm  it 
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COMLEY  et  nx.  V.  FORD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  30,  1909.) 

L  Mines  and  Minebals  (§  62*)— Lease— EJs- 
TATE  FOB  Years. 

An  instrument,  granting  the  right  to  mine 
and  remove  the  coal  in  a  tract  of  land  for  a 
period  of  years,  and  "to  take  all  necessary, 
usual,  or  convenient  means  for  working  and 
taking  away  the  said  coal,"  creates  an  estate 
for  yean  in  the  land. 

[Ed.  Mote.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  176-180;  Dec.  Dig.  S 
62.*] 


2.  Mines  and  Minxsals  (|  64*)  —  liSASKS — 
Estate  fob  Yeabs— Assionicxnt. 

If  the  term,  so  created,  be  for  more  than 
five  years,  it  cannot  be  assigned  otherwise  than 
by  deed  or  will. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  U  181-184;    Dec.  Dig.  | 

3.  Mines  and  Minebals  (S  64*)  — liEASE  — 
IiiABii4,TT  ov  Lessee. 

The  assignee  of  the  lessee  Is  liable  to  the 
lessor  for  the  rent  reserved  in  the  lease  if  he 
covenant  or  agree  to  pay  the  same,  or  privity 
of  estate  between  him  and  the  lessor  be  estah- 
lished,  but  not  otherwise.  He  is  not  liable  to 
the  lessor  unless  privity  of  contract  or  estate 
between  him  and  the  latter  exists. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  S  182;    Dec  Dig.  §  64.*] 

4.  Mines  and  Minebals  (|  64*)— Lease— As- 
signment. 

To  constitute  privity  of  estate,  the  as- 
signee must  acquire  the  legal  title  to  the  term 
or  take  possession  of  the  premises.  In  the  lat- 
ter case  his  jpossesslon  constitutes  sufficient  ti- 
tle to  establish  the  relation  of  privity  of  es- 
tate, and  makes  him  liable  for  the  rent  as 
long  as  It  continues,  unless  he  shov^  he  is  In 
merely  as  undertenant 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  132;   Dec  Dig.  {  64.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6>  p.  5609 ;   vol.  8,  p.  7764.] 

5.  Deeds  (8  46*)'-"Sealbd  iNSTaxTHSNTS." 

The  mere  recital  in  the  testimonium  clause 
of  an  Instrument,  signed  and  delivered  for 
a  deed,  that  the  parties  have  affixed  their  seals, 
is  not  sufficient  to  make  it  a  sealed  instrument, 
if  no  seal  or  scroll,  mark,  or  word  equivalent 
thereto  is  annexed  to  the  signatures,  and  the 
Instrument  is  not  a  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  99-103;    Dec.  Dig.  §  46.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  637a] 

(Syllabns  by  the  Court) 

Brror  to  Circuit  Court,  Monongalia  County. 

Action  by  James  A.  Comley  and  wife 
against  Wesley  Ford.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Affirmed. 

Lazzelle  &  Stewart,  for  plaintiffs  In  error. 
Goodwin  &  Reay,  Moreland  &  Moreland,  and 
Cox  &  Baker,  for  defendant  In  error. 

TOFFENBARGER,  J.  James  A.  Comley 
and  wife  brought  an  action  of  assumpsit  In 
the  circuit  court  of  Monongalia  county  to 
recover  from  Wesley  Ford  the  sum  of  $2,000 
as  a  minimum  royalty  reserved  upon  a  lease 
of  a  certain  tract  of  coal.  A  demurrer  to 
the  original  declaration  was  sustained,  and  It 
was  amended.  The  court  overruled  the  de- 
murrer to  the  amended  declaration  and  each 
count  thereof,  whereupon  certain  special 
pleas  were  tendered  and  rejected.  Then  the 
case  was  submitted  to  the  court  on  an  agreed 
statement  of  facts,  and  there  was  a  finding 
for  the  defendant.  The  court  seems  to  have 
thought  the  declaration  Insufficient,  since 
leave  was  given  to  amend,  and  the  order  re- 
cites that  it  was  amended  because  the  plain- 
tiffs may  have  been  misled  by  the  overruling 


•7or  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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of  their  demnrrer.  They  declined  to  amend 
and  obtained  a  writ  of  error  to  the  judgment 
against  them.  Ford  was  not  the  lessee.  The 
lease  had  been  executed  to  William  T.  Co- 
bum,  who,  with  his  wife,  assigned  it  to 
Ford  by  a  written  instrument,  in  which  they 
recited  that  they  had  affixed  their  seals, 
but  which  hears  none.  The  lease  granted  to 
Oobum,  for  a  period  of  12  years  from  the 
date  thereof,  the  right  to  mine  and  remove 
all  the  coal  under  a  certain  tract  or  parcel  of 
land  containing  95  acres  and  155  poles.  This 
coal  the  lessors  had  reserved  and  excepted 
from  a  conveyance  of  the  land  which  they 
had  executed  to  one  Millholland.  The  res- 
ervation of  the  coal  and  mining  rights  was 
expressed  in  the  deed  to  Millholland  in  the 
following  terms:  "But  the  grantors  save 
and  except  from  the  operations  of  this  con- 
veyance all  coal  ♦  ♦  ♦  under  the  premises 
hereinbefore  described,  with  powers  for  the 
parties  of  the  first  part,  their  heirs  and  as- 
signs, to  take  all  necessary,  usual  or  con- 
venient m^ans  for  working  and  taking  away 
the  said  coal  ♦  ♦  ♦  excepting  that  the 
said  parties  of  the  first  part  agree  that  the 
mining  rights  and  privileges  so  saved  and  ex- 
cepted from  the  operations  of  this  convey- 
ance, shall  not  be  exercised  in  such  manner 
as  to  interfere  with  the  construction  and 
operation  of  any  railroad  which  may  be  built 
over  the  said  premises  by  the  said  party  of 
the  second  part,  his  heirs  and  assigns."  Aft- 
er incorporating  this  provision  of  the  Mill- 
holland deed,  the  lease  proceeds  as  follows: 
"The  said  parties  of  the  first  part  do,  there- 
fore, grant  unto  the  said  party  of  the  see- 
ond^part  all  the  rights,  privileges,  and  ease- 
ments for  the  purpose  of  mining  and  remov- 
ing said  coal  from  the  tract  of  land  herein- 
before described,  which  the  said  parties  of 
the  first  part  have  by  reason  of  the  res- 
ervation in  the  conveyance  to  the  said  James 
A.  Millholland."  The  lessee  covenanted  and 
agreed  to  mine  and  remove  all  the  coal  under 
the  land,  consisting  of  three  veins,  known 
as  the  Pittsburg,  Red  Stone,  and  Sewickley 
or  Mapletown,  paying  at  the  rate  of  eight 
cents  per  ton  for  the  coal  in  the  first,  six 
cents  for  the  coal  in  the  second,  and  five 
<:ents  for  the  coal  in  the  third,  and  also  to 
mine  not  less  than  25,000  tons  each  year 
after  the  year  1905,  and  to  pay  the  royalty 
on  said  quantity  each  year  after  1905  during 
the  life  of  the  term,  whether  he  mined  any 
coal  or  not,  with  the  understanding  that  the 
sum  paid  in  any  year  in  which  no  coal  should 
be  mined  was  to  be  credited  upon  coal  mined 
in  any  subsequent  year.  The  lease  was  dated 
February  15,  1905,  and  was  to  become  void 
if  the  lessee  did  not  on  or  before  the  15th 
day  of  September,  1905,  pay  to  the  lessors 
the  sum  of  $500,  to  be  credited  as  a  payment 
on  the  first  coal  mined.  Before  this  became 
due,  Coburn  assigned  the  lease  to  Ford,  who 
paid  said  sum  of  $500  on  the  15th  day  of 
September,  1905.  Neither  Ck>burn  nor  Ford 
entered  upon  the  land  or  did  any  mining 
under  the  lease. 


The  case  may  be  treated  as  upon  a  demur- 
rer to  the  special  count  in  the  declaration 
founded  upon  the  lease,  it  being  admitted  that 
there  is  no  right  to  recover  under  any  of  the 
common  counts,  stoce  there  is  no  covenant 
on  the  part  of  Ford  to  pay  any  rent  So 
treating  it,  the  attorneys  for  the  defendant 
in  error  say  (1)  there  is  no  privity  of  con- 
tract, nor  (2)  privity  of  estate,  and  that, 
therefore,  there  can  be  no  recovery  from  the 
assignee.  The  contention  against  the  privity 
of  estate  is  based  upon  the  double  view  that 
the  instrument  relied  upon  as  a  lease  grants 
a  mere  mining  privilege,  and  creates  no  es- 
tate in  the  land  to  which  there  could  be  suc- 
cession, and  that  the  term,  if  any,  is  for 
more  thnn  five  years  and  can  be  conveyed 
only  by  deed  or  will,  and  the  instrument  of 
assignment,  not  being  under  seal,  is  not  a 
deed. 

The  paper  executed  by  Oomley  to  Coburn 
differs  from  the  ordinary  mining  lease,  such 
as  was  construed  in  Harvey  Coal  &  Coke 
Co.  V.  Dillon,  59  W.  Va.  605,  53  S.  B.  928,  6 
Ll  R.  a.  (N.  S.)  628,  and  Toothman  v.  Court- 
ney, 62  W.  Va.  167,  58  S.  B.  915,  and  other 
cases  referred  to  In  those  decisions,  in  this: 
that  it  does  not  in  terms  demise,  let,  and  lease 
a  tract  of  land  for  mining  purposes.  It 
grants  the  right  to  mine  and  remove  the 
coal,  and  all  the  rights,  privileges,  and  ease- 
ments reserved  in  the  Millholland  deed, 
which  include  all  the  necessary,  usual,  or 
convenient  means  for  working  and  taking 
away  the  coal.  The  use  of  a  portion  of  the 
surface  Is  both  necessary  and  convenient  In 
the  mining  of  coal.  A  grant  of  *the  coal  or 
a  right  to  mine  the  coal  carries  with  it,  by 
implication,  the  right  to  use  so  much  of  the 
surface  as  may  be  necessary.  This  deed 
expressly  gives,  not  only  what  is  necessary, 
but  what  may  be  convenient  as  well.  The 
right  to  use  a  portion  of  the  surface  as  well 
as  to  mine  and  take  away  the  coai  is  given 
for  the  period  of  12  years.  Therefore  a 
term  or  period  of  use  of  the  surface  land  is 
granted.  That  it  is  not  granted  in  express 
terms  is .  immaterial.  A  grant  by  necessary 
implication  is  as  complete  and  effective  as 
one  made  in  express  terms.  Our  conclusion, 
therefore,  is  that  this  lease  differs  from  those 
above  referred  to  in  form  only,  and  not  in 
substance,  and  though  it  may  carry  some  of 
the  features  or  elements  of  a  license  or  privi- 
lege,  it  also  carries  an  estate  for  years  in  the 
land. 

That  there  can  be  no  recovery  from  the 
assignee  of  the  lessee  until  either  privity  of 
contract  or  privity  of  estate  is  established  on 
the  part  of  the  assignee  is  uniformly  assert- 
ed by  the  authorities.  In  Railroad  Co.  v. 
Mclntlre,  44  W.  Va.  210,  28  S.  E.  696,  the 
assignee  is  said  to  be  liable  to  the  ^lessor 
because  of  his  privity  of  estate.  If  there 
were  an  express  covenant  on  the  part  of  the 
assignee  to  pay  the  rent,  there  would  be  privi- 
ty of  contract  Taylor  on  Landlord  &  Ten- 
ant, S  436,  says  the  mere  assignment  of  the 
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lease  does  not  transmit  to  the  assignee  any 
succession  in  respect  to  the  contract,  and 
therefore  does  not  create  privity  of  contract 
But,  since  he  takes  the  estate  of  his  assignor, 
the  lessee,  by  an  assignment,  he  becomes  liable 
because  of  privity  of  estate,  or  succession  to 
the  estate  vested  in  the  lessee  by  the  lease. 
If  the  assignment  is  valid  and  complete,  pass- 
ing the  legal  title  to  the  lease,  the  assignee 
Is  liable  by  reason  of  his  succession,  whether 
he  enters  into  possession  or  not  Negley  v. 
Morgan,  46  Pa.  281;  Washington  Natural 
Gas  Co.  V.  Johnson,  123  Pa.  576,  16  Atl.  799, 
10  Am.  St.  Rep.  553 ;  Fennell  v.  Guffey,  139 
Pa.  341,  20  Atl.  1048;  Fennell  v.  Guffey,  155 
Pa.  38,  25  Atl.  785;  Sanders  v.  Partridge, 
108  Mass.  556;  Babcock  v.  Scoville,  56  111. 
466.  If  the  assignee  be  put  in  possession 
of  the  leased  premises,  his  possession  raises 
a  presumption  of  an  assignment,  and  he  may 
be  liable  for  the  rent  by  reason  of  his  posses- 
sion alone.  The  pivotal  question  in  such  case 
is  whether  he  is  an  assignee  or  a  mere  under- 
tenant If  the  intention  or  contract  between 
him  and  the  lessee  was  that  he  should  take 
the  whole  Interest  in  the  lease,  and  he  has 
taken  possession  under  such  a  contract,  he 
becomes  a  tenant  of  the  lessor  and  is  liable 
for  the  rent,  whether  the  legal  title  be  vested 
in  him  or  not ;  possession  alone  being  regard- 
ed as  title  sufficient  to  impose  liability  for 
the  rent.  Armstrong  v.  Wheeler,  9  Cow.  (N. 
Y.)  88;  Moores  v.  Cheat,  8  Simon,  508;  Car- 
ter V.  Hammett,  12  Barb.  (N.  T.)  253.  This 
view  is  sustained  by  legal  principle.  One  in 
possession  of  real  estate  may  hold  it  against 
everybody  who  cannot  show  a  right  to  pos- 
session in  himself.  Camden  v.  West  Branch 
Lumber  Co.,  59  W.  Va.  148.  53  S.  B.  409.  The 
assignee  of  a  lessee  may  defend  his  posses- 
sion against  the  lessor.  The  lease  shows  a 
right  of  possession  in  somebody  other  than 
the  lessor,  and  the  party  having  possession 
Is  not  bound  to  yield  it  until. the  rightful 
owner  demands  it  As  long  as  the  lessee 
permits  another  to  hold  the  possession,  the 
lessor  cannot  complain.  Whether  there  is  a 
valid  assignment  is  a  matter  of  no  interest 
or  concern  to  him.  That  question  arises  be- 
tween the  lessee  and  the  assignee.  As  the 
lessor  cannot  disturb  the  possession  of  the 
person  admitted  thereto  by  the  lessee,  such 
person  cannot  deny  that  he  is  tenant,  and, 
being  tenant,  he  cannot  escape  liability  to 
pay  the  rent  as  long  as  he  continues  to  be 
tenant.  Being  tenant  in  fact  and  in  law, 
the  element  of  privity  exists.  As  between 
him  and  the  lessor,  he  has  a  legal  right  of 
possession,  which  he  derived  mediately  from 
the  latter.  In  other  words,  as  regards  the 
lessor,  he  succeeded  the  lessee  in  the  owner- 
ship of  the  term  for  the  time  being.  "The  oc- 
cupant, being  thus  In  possession  in  a  way 
that  the  landlord  cannot  disturb,  and  having 
all  the  benefits  of  an  actual  assignee,  Is  es- 
topped from  setting  up  that  he  is  assignee 
only  by  parol  agreement,  and  not  by  a  valid 
64  S.B.-29 


written  instrument"  Carter  v.  Hammett,  12 
Barb.  (N.  Y.)  253,  282.  But  if  the  assl^ee 
is  not  in  possession  and  has  merely  an  equi- 
table assignment  there  is  no  succession  to 
the  estate  in  law  and  no  right  of  recovery. 
In  other  words,  there  must  be' either  posses- 
sion by  the  assignee  or  he  must  hold  the  le- 
gal title  to  the  term  by  an  assignment  "If 
a  lessee  contracts  to  sell  his  lease,  and  anoth- 
er party  contracts  to  purchase  it  of  hlpi,  It 
would  be  contrary  to  the  established  princi- 
ples of  a  court,  either  of  law  or  equity,  to 
say  that  thereupon  any  right  or  equity  arose 
to  the  landlord  either  to  compel  the  purchaser 
to  take  an  assignment  of  the  lease,  or  to  com- 
pel the  seller  to  assign  it  No  such  case  ever 
arose ;  for  no  equity  could  arise  to  the  land- 
lord to  interfere  in  consequence  of  such  a 
contract  between  the  lessee  and  the  Intended 
assignee.  The  depositary  of  a  lease  for  se- 
curing a  debt  has  a  right  to  file  a  bill  for  a 
foreclosure  and  to  have  the  lease  assigned  to 
him,  or,  if  he  has  an  agreement  for  a  sale, 
he  may  file  a  bill  for  specific  performance, 
but  he  is  not  bound  to  do  either ;  and,  until 
he  exercises  his  option,  or  takes  possession 
of  the  tenements  comprised  in  the  lease,  he 
stands  to  all  intents  and  purposes  in  the 
character  of  an  entire  stranger  to  the  ten- 
ancy, and  the  landlord  has  no  right  whatever 
to  interfere  with  him."  Moores  v.  Cheat  8 
Simon,  508,  523. 

Cobum  having  been  vested  with  a  legal 
estate  in  the  land  by  this  deed,  the  next  in- 
quiry is  whether  Ford  has  become  owner  of 
it  as  against  Coburn ;  for,  not  having  taken 
possession  and  not  having  covenanted  to  pay 
the  royalty  or  rent  he  is  not  liable  therefor 
to  the  lessor,  according  to  the  weight  of  au- 
thority, unless  he  has  succeeded  Cobum  in 
ownership  of  the  estate  vested  in  him.  The 
term  is  for  12  years.  Section  1  of  chapter 
71  of  the  Code  provides  that  "no  estate  of 
inheritance  or  freehold,  or  for  a  term  of 
more  than  five  years,  in  lands,  shall  be  con- 
veyed, unless  by  deed  or  will."  That  this 
statute  is  applicable  to  assignments  seems 
clear.  By  its  terms  it  is  not  limited  to  the 
mere  creation  of  a  term.  It  says  no  term 
for  more  than  five  years  shall  be  conveyed 
otherwise  than  by  deed  or  will.  The  statute 
of  frauds,  inhibiting  sales  of  interests  in  real 
estate  otherwise  than  by  written  instruments, 
applies  to  assignments  of  leases.  Briles  v. 
Pace.  35  N.  C.  279;  Johnson  v.  Reading,  36 
Mo.  App.  306;  Hunt  v.  Coe  &  Wells,  15  Iowa, 
197;  Chicago  Attachment  Co.  v.  Sewing  Ma- 
chine Co.,  142  111.  171,  31  N.  R  438,  15  U 
R.  A.  754 ;  Brown  on  Stat  Frauds,  §  41.  It 
logically  follows  that  a  deed  is  necessary  un- 
der a  statute,  saying  no  conveyance  of  a 
term  shall  be  made  otherwise  than  by  deed  or 
will.  In  some  states,  probably  most  of  them, 
a  deed  is  not  necessary;  a  note  in  writing 
being  sufficient  The  Pennsylvania  statute 
requires  a  deed  or  note  in  writing.  If  the 
instrument  by  which  Coburn  attempted  to  a»- 
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■IgD  tlie  leaae  to  7ord  expresses  the  intention 
to  convey,  by  the  use  of  appropriate  terms* 
and  would  be  regarded  as  a  deed*  it  it  were 
under  seal,  a  question  we  are  not  called  upon 
to  decide,  it  is  nevertheless  no  deed,  because 
It  is  not  a  sealed  instrument  It  bears  no 
scroll,  seal,  letter,  or  mark  that  the  parties 
could  have  referred  to  in  the  testimonium 
clause.  That  clause  says:  "In  witness 
whereof  we  have  hereunto  set  our  hands  and 
veals."  This  is  not  sufficient  as  is  insisted 
In  the  brief  for  the  plaintiH  in  error.  Some- 
thing must  appear  on  the  paper  to  -which 
the  word  "seals"  may  be  referred.  "The 
word  'sealed,'  inserted  in  the  body  of  an  in- 
strument, promising  to  pay  money,  wiir  not 
make  it  a  specialty,  without  a  seal,  an  (L.  S.), 
or  some  equivalent  mark  annexed."  Mitchell 
V.  Parham,  Harp.  (S.  C.)  8;  Patterson  v. 
GaUiher,  122  N.  C.  511,  29  S.  E.  778;  Vance 
V.  Funk,  8  111.  263;  Taylor  v.  Olaser,  2  Serg. 
&  R.  (Pa.)  502.  On  this  question  there  seems 
to  be  no  precedent  or  rule  in  any  of  the  deci- 
sions of  this  court  or  the  Virginia  court  A 
number  of  decisions  by  both  courts  say  it  is 
necessary  to  recognize  the  seal  or  scroll  In 
the  body  of  the  instrument,  if  it  be  one  which 
Is  not  required  by  law  to  be  under  seal,  and 
that  it  is  not  absolutely  necessary  to  do  so. 
If  it  be  one  which  the  law  requires  to  be  un- 
der seal,  but  in  neither  class  is  there  any 
intimation  that  the  seal  itself  may  be  omit- 
ted. Hence,  they  have  no  application  to  the 
question  here  presented.  As  the  instrument 
cannot  be  regarded  as  a  deed,  it  does  not 
pass  the  legal  title  to  the  lease,  and  there 
is  no  privity  of  estate,  from  which  it  follows 
there  can  be  no  recovery  from  the  defendant 

As  the  declaration  shows  no  election  on  the 
part  of  the  defendant,  in  respect  to  the  vein 
from  which  coal  shall  be  taken,  it  is  urged 
that,  even  if  the  legal  title  had  passed  to 
him,  uncertainty  of  the  contract,  as  set  forth 
In  the  declaration,  would  prevent  recovery. 
This  question  we  do  not  pass  upon.  Any- 
thing we  might  say  on  the  subject  would  be 
obiter. 

For  the  reasons  stated,  the  Judgment  must 
be  affirmed. 

Affirmed. 
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JACKSON  V.  WHEELING  TERMINAL  RY. 
C50.  et  al. 

(Supreme  0)urt  of  Appeals  of  West  Virginia. 
March  80,  1909.) 

1.  MAanKB  AND  Servant  (§  142^)— Pboicttl- 

GATION   OF  RnLES--SUFFICIENOT. 

In  adopting  and  using  the  standard  rail- 
road rules,  generally  observed  in  the  operation 
of  railroaas,  so  far  as  they  are  applicable  to  its 
business,  a  railroad  company  sufficiently  dis- 
charges the  legal  duty  to  protect  its  employes 
from  injurv  by  the  promulgation  and  enforce- 
ment of  rules  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  285;    Dec.  Dig.  §  142.*] 


2.  Mastbb  aitd  Sebvant  (i  142*)— PsoinnxsA- 

TIOW  or  RULCS— SUFFIOIKMCT. 

The  necessity  for  such  rules,  and  the  char- 
acter thereof,  depend  on  the  nature  and  extent 
of  the  master's  business,  and  such  of  the  approv- 
ed rules  as  apply  to  classes  of  trains  and  rail- 
road operations,  not  used  in  the  buainesSy  may 
be  discarded  or  ignored. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  286;    Dec  Dig.  §  142.*J 

3.  Masteb  and  Ssbvant  (S  85*)— Injubucs  to 

SBBVANT— MEAStTBB   OV   MaSTBB'S  DuTT. 

The  measure  of  the  master's  duty  to  the 
servant,  in  respect  to  affirmative  action  for  his 
safety,  depends  upon  the  extent  to  which  he  is 
allowed  opportunity,  and  has  the  means  or 
power,  for  iiis  own  protection.  As  limitations 
are  imposed  upon  him  and  his  freedom  restrain- 
ed, his  power  of  self-protection  is  diminished, 
and  the  master's  duty  increased.  As  limitations 
and  restraints  are  removed,  withheld,  or  relax- 
ed, the  servant's  power  of  self-protection  is 
enlarged,  and  the  duty  of  the  master  correspond- 
ingly reduced. 

LEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  135;    Dec.  Dig.  i  85.*] 

4.  Masteb  and  Sbbvant  (§  142*)— Pboicul- 

OATION   OF  RULBB— REASONABIJSNKSS. 

In  view  of  the  duties  imposed  by  the  stand- 
ard railroad  rules  upon  train  crews  for  their 
own  protection^  and  that  of  their  fellow  serv- 
ants, the  provision  in  said  rules  for  running 
two  or  more  trains,  one  after  another,  in  the 
same  direction,  over  a  single  track,  without 
giving  the  crews  thereof  telegraphic  informa- 
tion of  the  relative  positions  of  the  trains,  is 
reasonable,  and  not  violative  of  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  285;    Dec.  Dig.  i  142.*] 

5.  Masteb  and  Sebvant  (ft  141*)— Dutt  to 
Pbomulgate  RuUes. 

A  railroad  company,  operating  only  a  small 
terminal  railroad,  is  not  bound  to  run  scheduled 
or  limited  trains,  nor  to  adopt  or  observe  rules 
applicable  to  such  trains.  It  may  require  all  of 
its  trains  to  run  extra,  and  be  kept  under  con- 
trol in  the  sense  that  they  may  be  instantly 
stopped  to  avoid  collision  or  other  causes  of  in- 
jury, and  devolve  upon  the  crews  the  duty  of 
protecting  themselves  and  one  another  by  uieir 
diligence,  caution,  prudence,  and  the  use  of  the 
signals  prescribed  by  the  standard  roles. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  283 ;    Dec.  Dig.  §  141.*] 

6.  Masteb  and  Sebvant  (§  145*)— Injubies 
TO  Sebvant— Rules— Supbbseding. 

The  partial  supersession  of  ^ard  limit  rules, 
by  the  adoption  and  use  of  certain  orders  incon- 
sistent therewith,  does  not  whollv  dispense  with 
them.    They  still  apply  in  a  modified  form. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  288;    Dec.  Dig.  I  145.*] 

7.  Masteb  and  Sebvant  (i  240*)— Injubies 
TO  Sebvant  —  Opebation  or  Tebminai. 
Railboad. 

If  a  company,  operating  its  road  under  yard 
or  yard  limit  rules,  forbids  the  running  of  trains 
over  a  certain  portion  of  the  road  without  or> 
ders,  limiting  them  in  respect  to  the  time  of 
starting,  and  requiring  them  to  run  extra,  and 
such  orders  are  issued,  the  trains  receiving  them 
are  not  thereby  scheduled  in  respect  to  speed 
or  time,  nor  their  crews  relieved  from  the  dut^ 
of  vigilance  and  self-protection ;  nor  is  it  negli- 
gence to  start  two  such  trains  in  the  same  di- 
rection on  a  single  track,  in  close  proximity 
to  one  another,  without  advising  the  crew  of 
each  of  the  location  of,  and  orders  given  to,  the 
other. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  752 ;  Dec  Dig.  §  240.*] 


•For  other  cases  see  same  topic  EBd  section  NUMBBR  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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&  Master  aivd  Sxbvant  (§  240*)— Injubiss 

TO  SEBVANT— OONTBIBUTOBT  NSaLIGBRCB. 

If  two  trains,  running  under  such  orders, 
are  paasing  through  a  tunnel,  and  the  crew  ox 
the  one  following  find  the  tunnel  filled  with 
amoke,  so  denae  aa  to  prevent  them  from  ascer- 
taining, by  sight,  whether  there  is  a  train  ahead 
of  them,  and  so  close  as  to  render  it  dangerous 
for  them  to  proceed,  the  presence  of  the  smoke 
is  sufficient  to  put  them  upon  inquiry,  and  it 
is  their  dut^  to  stop,  if  necessary,  and  not  to 
proceed  until  the  track  is  clear;  and,  if  they 
fail  to  do  so,  and  injury  to  one  of  them  results, 
no  recovery  therefor  can  he  had,  since  the  cause 
thereol  is  the  negligence  of  the  person  injured 
and  his  co-servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  1  752;  Dec.  Dig.  I  240.*] 

9.  Masteb  and   Skbvant  (§   108*)— Fellow 
Servants— Who  Abe. 

If  trains  of  one  railroad  company  are  run 
over  the  track  of  another,  under  the  complete 
control  of  a  servant  of  the  latter,  known  as  a 
"pilot,*'  the  crews  of  such  trains  are  fellow 
servants  of  the  crews  operating  the  trains  of 
the  owner  of  such  track. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  493 ;  Dec  Dig.  §  198. «] 

10.  Exceptions,  Bill  or  (S  13*)— Sutfigien- 

CT— INCORPOBATINO  EVIDENCE. 

A  bill  of  exceptions  is  not  open  to  the 
charge  that  it  does  not  contain  all  the  evidence 
adduced,  if  it  purports  to  embody  ''the  evidence" 
in  the  case,  and  the  order  of  the  court  making 
it  part  of  the  record  describes  it  as  containing 
"all  the  evidence"  introduced;  such  description 
being  consistent  with  the  terms  of  the  bill,  and 
presumed  to  rest  upon  knowledge,  on  the  part 
of  the  court,  derived  from  sources  other  than 
the  bill  of  exceptions  itself. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  I  13 ;   Dec.  Dig.  I  13.»] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  Charles  G.  Jackson  against  the 
Wheeling  Terminal  Railway  Company  and 
another.  There  was  a  verdict  for  plaintifiF, 
which  was  set  aside  on  motion,  and  he 
brings  error.    Affirmed. 

Dovener  &  Flckeison  and  J.  J.  Coniff,  for 
plaintiff  in  error.  J.  B.  Sommerville  and 
H.  M.  Russell,  for  defendants  in  error. 


POFFBNBARGBB,  J.  In  an  action  for 
damages  resulting  from  personal  Injury 
Charles  G-.  Jackson  obtained  a  verdict  for 
the  sum  of  $10,000  against  the  Wheeling 
Terminal  Railway  Company  and  the  Balti- 
more &  Ohio  Railroad  Company,  In  the  cir- 
cuit court  of  Ohio  county,  which  was  set 
aside  on  motion,  and  he  obtained  a  writ  of 
error  to  the  Judgment 

Objection  to  consideration  of  the  cascf  on 
its  merits  is  based  upon  the  contention  that 
the  evidence  has  not  been  made  part  of 
the  record;  it  being  urged  that  the  bill  of 
exceptions  does  not  show  that  the  evidence 
therein  embraced  is  all  that  was  adduced  at 
the  trial.  The  bill  of  exception?  does  not 
use  the  word  "all."  In  one  place  it  says  the 
plaintiff  "asked  the  court  to  sign  and  seal 
bis  bill  of  exceptions,  certifying  all  of  the 


instructions  and  the  evidence  given  during 
the  trial  of  said  cause,  which  is  here  ac- 
cordingly done."  Following  this,  there  is 
a  caption  inserted  reading  as  follows: 
••Transcript  of  Evidence  in  Case  of  Charles 

0.  Jackson  t.  Wheeling  Terminal  Co.  and 
B.  &  O.  R.  R.  Co."  Below  this  appears  the 
style  of  the  case,  and  a  memorandum  show- 
ing the  names  of  the  attorneys  representing 
the  parties.  After  this  appears  the  following: 
••Be  it  remembered  that  on  the  trial  of  this 
cause,  after  the  Jury  had  been  selected  and 
sworn,  as  in  the  record  \a  set  forth,  the  fol- 
lowing evidence  was  Introduced  by  the  plain- 
tiff and  the  defendant,  respectively."  But 
the  court,  in  the  order  which  makes  the  bill 
of  exceptions  part  of  the  record,  says  the 
plaintiff  ••presented  to  the  court  his  bill  of 
exceptions  containing  the  Instructions  given 
in  said  cause,  and  all  the  evidence  intro- 
duce^ in  the  trial  in  said  cause."  This  re- 
cital, though  in  terms  descriptive  and  sus- 
ceptible of  a  construction,  denying  it  the 
function  of  affirmation,  is,  it  must  be  re- 
membered, part  of  a  solemn  court  order, 
possessing  higher  character  than  a  pleading, 
and  deemed  to  be  true.  We  may  summon  to 
its  aid  the  presumption  that  the  court  veri- 
fied it  by  personal  recollection,  the  notes 
taken  during  the  trial,  and  the  assent  of  the 
parties.  It,  in  no  sense,  contradicts  the  bill 
Itself.  On  the  contrary,  it  accords  with  the 
terms  thereof,  saying  it  incorporates  "the 
evidence"  introduced,  and  literally  import- 
ing completeness.    Hall  v.  Hall,  12  W.  Va. 

1,  invoked  to  sustain  the  position  taken  In 
the  brief,  is  inapplicable,  since  it  relates  to 
a  wholly  different  subject,  namely,  how  far 
separate  bills  of  exception  can  be  read  to- 
gether, or  used  to  sustain,  or  complete,  one 
another. 

The  evidence  proves,  and  tends  to  prove, 
the  following  material  facts:  The  Wheel- 
ing Terminal  Railway  Company  owns  and 
operates  a  short  terminal  railroad,  by  means 
of  which  transfers  of  cars  are  made  from 
railroad  to  railroad,  and  between  the  rail- 
roads and  shippers  in  and  around  the  city 
of  Wheeling.  Its  road  passes  through  a 
tunnel,  under  what  is  known  as  "Chapline 
Hill,"  2,473  feet  in  length.  It  has  its  own 
engines,  cars,  crews,  and  officers,  including 
a  superintendent  and  train  dispatcher,  and 
operates  its  road  under  the  standard  railway 
rules  and  regulations,  so  far  as  they  are  ap- 
plicable; but,  in  view  of  the  character  of  the 
road  and  the  nature  of  the  company*s  busi- 
ness, some  of  the  rules  are  deemed  inappli- 
cable. Some  time  before  the  injury  complain- 
ed of  occurred,  an  arrangement  was  made 
between  the  Wheeling  Terminal  Company 
and  the  Baltimore  &  Ohio  Railroad  Com- 
pany, by  which  the  latter  was  permitted  to 
run  its  coal  trains  over  the  tracks  of  the 
former.  Whether  other  railroads  were  al- 
lowed to  do  likewise  as  to  any  of  their 


•For  otlier  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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trains  Is  not  disclosed.  After  this  arrange- 
ment had  been  made,  certain  railway  rules, 
not  previously  observed,  were  put  In  force. 
Until  that  time  It  seems  the  terminal  com- 
pany's trains  could  enter  the  tunnel  with- 
out a  special  order  from  the  train  dispatch- 
er, but  afterwards  no  train  was  permitted 
to  do  so.  Before  this  change  was  made, 
only  the  rules  applicable  to  yards  and  yard 
limits  were  observed.  There  was  one  ex- 
ception under  the  new  order  of  things.  The 
La  Belle  Iron  Works  used  exclusively  one 
of  the  two  tracks  In  the  tunnel  for  storage 
of  cars,  and  ran  on  It  a  small  engine,  popu- 
larly known  as  the  "La  Belle  Buck,"  for  put- 
ting In,  taking  out,  and  shifting  them.  This 
engine  came  and  went  at  Its  will.  On  every 
Baltimore  &>  Ohio  train  there  was  stationed 
a  terminal  company  employ^,  known  as 
"pilot,"  while  It  was  passing  over  the  ter- 
minal tracks.  The  orders  for  such  a  train 
were  given  to  the  pilot,  and  the  train  crew 
obeyed  his  orders,  he  observing  the  orders 
Issued  by  the  dispatcher.  No  train,  while 
on  the  terminal  tracks,  was  scheduled  as  to 
them.  All  ran  extra,  the  time  of  starting 
alone  being  fixed  In  the  orders,  and  each 
train  being  expected  to  pass  over  the  track 
with  such  speed  as  was  practicable  and  con- 
sistent with  the  observance  of  the  rules  pre- 
scribing the  duties  of  crews  In  charge  of  ex- 
tra trains.  When  trains  were  sent  in  the 
same  direction  over  the  road,  no  notice  was 
given  to  the  crew  of  one,  concerning  the 
relative  situation  of,  or  the  orders  given  to, 
the  other,  and  they  passed  through  the  tun- 
nel In  the  order  In  which  they  reached  it. 
To  such  trains  orders  could  be  given,  com- 
plete at  the  same  time  and  place,  the  object 
being  to  forbid  their  starting  before  the  time 
designated  in  the  order,  not  to  require  them 
to  start  at  that  time.  According  to  the  tes- 
timony of  several  witnesses,  qualified  by 
occupation  and  experience  to  testify  on  the 
subject,  this  method  of  running  trains  over 
the  same  track  in  the  same  direction  con- 
formed to  the  rules  and  practice  of  railroad 
operation  throughout  the  United  States, 
Canada,  and  Mexico.  Of  course  such  orders 
are  not  given  to  trains  going  In  opposite  di- 
rections on  the  same  track  without  provision 
for  passing  at  some  point. 

6n  the  morning  of  August  23,  1902,  at  the 
station  of  the  terminal  company,  two  orders 
were  given  practically  at  the  same  time. 
One  was  written  and  delivered  right  after 
the  other.  The  first  was  handed  to  the  con- 
ductor of  the  company's  own  train,  propelled 
by  engine  No.  3,  ordering  It  to  proceed  from 
nortU  to  south  through  the  tunnel  to  what 
Is  known  as  the  "Pan  Handle  Transfer," 
distant  something  less  than  a  mile,  and 
there  pick  up  and  bring  back  a  stock  car. 
The  other  was  given  to  the  pilot  who  was  to 
pass  through  the  tunnel  on  the  train  drawn 
by  engine  No.  3,  and,  at  the  far  end  thereof, 
take  charge  of  the  Baltimore  &  Ohio  coal 


train,  propelled  by  engines  Nos.  216  and  218, 
and  having  in  It  33  cars,  and  bring  that  train 
through  the  tunnel  and  conduct  It  off  of  the 
terminal  tracks.  At  the  south  end  of  the 
tunnel  a  branch  of  the  terminal  road  ran 
southwest  a  distance  of  2,475  feet  to  the 
Pan  Handle  transfer,  while  another  branch 
ran  south  about  1,945  feet  to  the  Balti- 
more &  Ohio  Railroad,  where  the  train  in 
question  came  onto  the  terminal  company's 
track.  The  pilot  Burke  went  through  the 
timnel  on  the  terminal  company's  engine 
In  company  with  the  plaintiff,  a  brakeman^ 
and,  on  reaching  La  Belle  Junction,  situate<3 
at  the  south  end  of  the  tunnel,  and  at  the 
point  at  which  the  road  branches  In  two 
directions,  as  above  stated,  he  got  off.  The 
Baltimore  &  Ohio  train  was  then  In  sight, 
and  moving  In  the  direction  of  the  tunnel. 
He  signaled  It;  to  come  on,  and,  when  It 
reached  the  Junction,  boarded  the  front  en- 
gine, leaving  orders  at  the  switch  for  the 
rear  brakeman.  The  terminal  company's 
train  proceeded  to  the  Pan  Handle  Junction, 
picked  up  the  stock  car,  and  started  back 
with  It,  Intending  to  follow  the  other  train 
through  the  tunnel  on  the  same  track.  The 
Baltimore  &  Ohio  train  was  pulled  by  one 
engine  and  pushed  by  another.  As  the  ter- 
minal engine  came  up.  It  was  running  back- 
ward and  pushing  the  stock  car  ahead  of  it. 
Plaintiff  and  another  brakeman  were  stand- 
ing on  the  Bill  of  the  front  end  of  the  car. 
When  the  terminal  train  got  well  into  the 
tunnel,  its  crew  found  It  filled  with  a  dense 
smoke,  which  rendered  it  impossible  for 
them  to  see  anything.  Proceeding,  never- 
theless, they  passed  the  center  of  the  tun- 
nel, the  highest  point  In  It  and,  shutting 
off  the  power,  drifted  some  distance,  when 
a  rear  end  collision  occurred,  the  stock  car 
being  driven  against  the  rear  engine  of  the 
coal  train.  The  plaintiff  was  so  badly  crush- 
ed that  one  leg  and  some  of  the  toes  of  the 
foot  of  the  other  had  to  be  amputated.  All 
the  crew  of  the  terminal  train  admit  the 
density  of  the  smoke  and  thehr  Ignorance  of 
the  cause  of  it.  Knowing  the  practice  of 
the  La  Belle  shifter,  they  say  they  thought 
the  smoke  might  have  come  from  It,  and 
also  that  It  might  have  been  the  smoke  from 
their  own  engine,  made  In  previously  pass- 
ing through.  The  order  given  to  the  ter- 
minal train  became  complete  at  5  o'clock 
a.  m. ;  that  Is,  It  could  be  acted  upon  after 
5  o'clock,  but  not  before.  The  train  started, 
according  to  the  testimony,  about  5K)5.  The 
order  for  th^  Baltimore  &  Ohio  train  be- 
came complete  at  5:16,  and  reached  La  Belle 
Junction  in  the  hands  of  the  pilot,  at  the 
south  end  of  the  tunnel,  at  5:15.  The  wit- 
nesses who  were  on  the  Baltimore  &  Ohle 
train  say  It  was  running  at  from  five  te 
seven  miles  an  hour  at  the  time  of  the  col- 
lision, and  at  that  rate  the  time  consumed 
In  passing  through  the  tunnel  would  have 
been  from  4  to  5%   minutes.     Burke,  the 
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pilot,  testifies  that,  as  he  went  over  on  the 
terminal  engine,  the  plaintiff,  Jackson,  open- 
ed and  closed  a  switch  Just  north  of  the 
tunnel,  and  was  told  by  witness  not  to  lock 
It  as  he  (Burke)  wanted  to  use  it  when  he 
"came  right  through."  He  also  says  that, 
when  he  alighted  from  the  terminal  train, 
at  the  south  end  of  the  tunnel,  Jackson  said 
to  him,  "There  they  are  up  there  waiting  on 
you,"  and  it  appears  that«the  Baltimore  & 
Ohio  train  was  then  in  sight 

The  duty  of  an  employer  to  formulate  and 
enforce  rules,  to  be  observed  by  his  servants 
as  a  means  of  protecting  them  from  injury 
by  the  acts  of  one  another,  as  well  as  that 
of  common  carriers  of  passengers  to  do  so 
for  that  purpose,  and  also  the  purpose  of 
safety  and  protection  to  the  persons  carried 
by  them,  is  asserted  by  all  courts ;  and  there 
Is  like  unanimity  in  the  decisions  to  the  ef- 
fect that  the  necessity  for  such  rules,  as 
well  as  their  nature,  depends  upon  the  char- 
acter and  scope  of  the  business.  But  there 
are  functions  to  be  performed,  and  conditions 
to  be  dealt  with,  even  in  an  extensive  and 
complex  railroad  system,  not  susceptible  of 
control  or  government  by  general  rules  re- 
specting all  matters  of  detail.  These  must 
be  intrusted  to  the  caution  and  diligence  of 
the  employ^  using  the  means  provided  for 
such  occasions  and  exigencies,  rather  than 
responding  to  specific  directions,  given  in 
view  of  the  peculiar  conditions.  Thus,  In 
Railroad  Co.  v.  Carruthers,  56  Kan.  309,  43 
Pac.  230,  there  is  a  strong  intimation  that 
no  system  of  rules  for  the  control  of  opera- 
tions within  a  railroad  yard,  descending  into 
all  the  details  of  switching,  shifting  and 
coupling  cars,  could  be  devised  and  operated 
with  success.  In  that  case  the  court  declared 
It  incompetent  for  a  Jury  to  charge  a  rail- 
road company  with  negligence  in  falling  to 
prescribe  a  code  of  rules  or  system  of  sig- 
nals for  the  giving  of  notice  or  warning  of 
the  approach  of  detached  cars  in  a  railroad 
yard,  in  the  absence  of  evidence  showing  that 
such  system  would  be  feasible  or  useful.  In 
the  testimony  of  witnesses  taken  in  this  case, 
practical  railroad  men,  having  had  years  of 
experience  in  railroad  operation,  repeatedly 
declare  that,  in  yards  and  within  yard  lim- 
its, trains  run  without  regard  to  schedules 
of  time  and  speed  limits,  and  that  the  matter 
of  safety  to  passengers  and  employes  is  in- 
trusted to  the  watchfulness  and  care  of  the 
train  crews,  a  general  rule  requiring  every 
engine,  when  in  the  yards  or  yard  limits, 
to  be  brought  and  kept  within  the  control 
of  the  engineer,  so  that  it  can  be  stopped  at 
any  time,  and  the  train  crews  being  able  to 
know,  by  means  of  observation  and  communi- 
cation, through  the  signals  prescribed  by 
general  rules  such  as  blasts  of  the  whistle, 
sounds  of  the  bell,  and  motions  of  employes, 
where  every  train  and  engine  is,  and  cause  it 
to  be  handled  so  as  to  avoid  collision  and 
Injuries.  Of  course  there  is  not  an  entire 
absence  of  rulesi    General  rules  require  the 


engines  to  be  kept  under  control  within  the 
limits,  as  well  as  provide  signals  to  be  ob- 
served, and  impose  upon  th«  brakemen,  flag- 
men, and  others  the  duty  to  be  watchful, 
diligent,  and  prudent  as  each  exigency  arises. 
At  the  same  time,  it  is  to  be  observed  that 
within  these  limits  trains  do  not,  as  a  gener- 
al rule,  run  on  any  schedule,  nor  have  any 
exclusive  right  to  the  track  or  right  of  way. 
There  may  be  exceptions  to  this  In  cases  of 
through  trains  not  stopping  at  certain  sta- 
tions, but  having  occasion  to  pass  through 
yards.  A  general  notice  of  their  time,  af- 
forded by  their  schedules,  and  an  order  re- 
quiring the  track  to  be  kept  clear  through 
the  yard  when  they  are  expected  to  pass, 
may  except  them  from  the  general  rule,  and 
so  supersede  what  are  known  as  "yard  lim- 
its." It  is  easy  to  perceive,  too,  that  even 
on  the  main  line  the  safety  of  trains  may 
be  intrusted,  to  some  extent,  to  duties  im- 
posed upon  the  train  crews,  rather  than  to 
instructions  from  the  train  dispatcher,  with- 
out any  violation  of  duty  on  the  part  of  the 
company.  There  are  many  miles  of  space 
between  stations  on  the  lines  of  some  rail- 
roads so  that,  in  case  of  delay  between  them, 
caused  by  accident,  it  could  not  be  known 
at  the  managing  ofllce  until  the  time  for 
arrival  had  passed;  there  being  no  means 
of  conmiunication  with  the  stations  from  any 
point  between  them.  If  two  or  more  trains, 
following  one  another,  were  not  permitted 
to  enter  upon  such  a  space,  it  would  result 
in  hours  of  delay,  loss  in  operating,  expens- 
es and  inconvenience  to  the  general  public. 
As  the  ingenuity  of  railroad  men  has  de- 
vised means  of  enabling  them  to  do  so  with 
perfect,  or  at  least  reasonable,  safety,  this 
loss  of  time  and  inconvenience  becomes  un- 
necessary, and  therefore  the  law  does  not 
inflict  it. 

Experience  has  demonstrated  that  ordi- 
narily trains  are  not  delayed.  Accidents 
constitute  the  exception,  not  the  rule;  and 
generally  two  or  a  dozen  trains  may  follow 
one  another  ove^^  such  a  space  without  col- 
lision, Interference,  or  the  slightest  danger  to 
one  another,  if  the  crews  perform  their  du- 
ties. For  the  exceptional  cases  provision  is 
made  by  certain  duties  imposed  upon  these 
servants.  In  case  one  train  stops  for  any 
reason,  it  is  the  duty  of  the  rear  flagman  to 
go  back  a  sufficient  distance  to  enable  him 
to  cause  the  following  train  to  stop  and  thus 
avoid  collision.  If  a  train  is  delayed,  and 
a  following  train  does  not  overtake  it  at  the 
point  of  stoppage,  means  are  provided  for 
giving  notice  of  the  delay.  One  or  more 
torpedoes  are  fastened  to  the  track,  and, 
exploding,  indicate  to  the  following  train 
the  rate  of  speed  at  which  it  should  run,  or 
a  fusee  is  dropped  from  a  moving  train, 
which,  burning  for  10  minutes,  will  halt  a 
following  train  until  it  burns  out  In  case 
of  any  indication  of  danger  ahead,  no  matter 
what  its  nature  may  be,  it  is  the  duty  of 
the  crew  to  stop  the  train  and  send  a  flag- 
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man  forward  to  Invefltigato.  What  are  known 
as  extra  or  wild  trains  are  frequently  sent 
out  after  regular  or  scheduled  trains.  They 
are  required  to  make  the  best  time  they 
can,  observing  the  schedules  of  the  regular 
trains,  these  being  known  to  them,  and  it 
being  their  duty  to  observe  them  without 
any  special  instructions  to  do  so.  In  such 
cases  extra  precautions  are  exacted  of  the 
crew.  Prudence,  caution,  and  safety  do  not 
require  notice  to  be  given  to  the  crews  of 
several  trains,  going  in  the  same  direction 
on  a  single  track,  of  their  relative  positions. 
Experience  has  shown  that  it  is  thus  prac- 
ticable, without  endangering  employ^  or 
passengers,  to  devolve  upon  the  train  crews, 
under  certain  conditions,  the  management 
and  control  of  the  trains,  and  that  it  1b  neces- 
sary to  do  so  to  avoid  a  useless  waste  of 
time,  and  economize  in  the  interest  of  the 
railroad  company  and  the  general  public 
Freeing  the  men,  under  such  circumstances, 
from  time  and  speed  requirements,  is  in 
itself  a  rule  or  measure  conducive  to  safety, 
and,  at  the  same  time,  permissive  of  enlarged 
duty  and  responsibility  on  the  part  of  the 
employ^  If  an  employ^  were  not  required 
to  do  anything  but  take  care  of  himself,  no 
hardship  would  be  inflicted  upon  him  by  the 
requirement.  If  his  duties  are  such  as  to 
allow  him  no  opportunity  to  take  measures 
for  his  own  protection,  the  employer  must 
provide  for  his  safety  by  keeping  others  out 
of  his  way.  As  limitations  are  imposed  and 
freedom  restrained,  the  means  of  self-pro- 
tection are  diminished.  As  limitations  are 
removed,  ability  of  the  servant  to  protect 
himself  is  enlarged.  Such  rules  as  have 
just  been  indicated  have  been  judicially  ap- 
proved. Nolan's  Adm'x  v.  N.  Y.,  N.  H.  &  H. 
R.  R.  Co.,  70  Ck)nn.  159,  39  Atl.  115,  43  L.  R. 
A.  305;  Enright  v.  Toledo,  A.  A.  &  N.  M. 
Ry.  Co.,  93  Mich.  409,  53  N.  W.  536;  Illinois 
O.  R.  R.  Co.  V.  Neer,  31  111.  App.  126. 

In  Nolan  v.  Railroad  Co.  the  court  declared 
as  follows:  "The  legal  duty  of  a  railroad 
company  operating 'a  single-track  road  to  its 
employes  is  not  violated  by  failure  to  pro- 
vide in  its  rules  for  giving  those  in  charge 
of  trains  moving  in  the  same  direction  tele- 
graphic information  of  the  relative  position 
of  the  trains.  A  railroad  company  operating 
a  single-track  road  is  not  negligent  in  failing 
to  give  those  in  charge  of  trains  moving  In 
the  same  direction  telegraphic  information 
of  the  relative  position  of  the  trains."  In 
the  opinion  the  court  said:  "The  conditions 
in  general  attending  trains  moving  in  the 
same  direction  under  the  rules,  without  tele- 
graphic information  of  their  relative  posi- 
tion, include:  All  trains,  regular  or  extra, 
made  up  in  all  ways,  even  to  a  single  en- 
gine; trains  ofF  their  regular  time,  way 
freights  being  commonly  behind  time;  stop- 
ping places  for  trains  which  are  used  only 
occasionally,  and  not  at  regular  intervals; 
trains  moving  at  all  times  of  day  and  night, 
and  in  all   conditions   of   weather  and   at- 


mosphere; trains  moving  at  various  rates 
of  relative  speed.  The  special  facts  found, 
from  which,  apparently,  the  inference  of  an 
exceptional  case  or  emergency  is  drawn,  are 
the  following:  Train  474  consisted  of  an 
engine  pushing  a  snowplow.  Train  1,411 
was  upward  of  an  hour  behind  its  schedule 
time.  Train  1,411  stopped  to  attach  three 
freight  cars  at  Kent  Furnace,  which  is  mere- 
ly a  siding  whepe  freight  trains  stop  occa- 
sionally and  at  regular  intervals.  The  rear 
train,  when  in  motion,  moved  at  a  faster 
rate  of  speed  than  the  forward  train.  The 
day  was  very  cold,  and  the  snowplow  threw 
snow  considerably,  rendering  it  difficult  for 
the  lookout  stationed  on  the  snowplow  to 
see  ahead.  Just  before  the  accident  the 
plow  was  not  throwing  much  snow,  and  the 
lookout  could  see.  We  think  the  conditions 
shown  by  these  special  facts,  considered  by 
themselves,  or  In  connection  with  all  the 
special  facts  found,  are  within  the  conditions 
in  general  attending  trains  moving  in  the 
same  direction,  do  not  constitute  an  excep- 
tional case  or  emergency  unprovided  for  by 
the  general  rules,  and  did  not  throw  upon 
the  defendant  or  its  train  dispatcher  the 
special  duty  of  keeping  the  conductors  of 
those  trains  informed  by  telegraph  of  their 
relative  position.  No  other  inference  can  be 
legally  drawn  from  the  facts."  To  the  same 
general  effect,  see  Kennelty  v.  Railroad  Co., 
166  Pa.  60,  30  Atl.  1014. 

In  view  of  these  general  principles  It  be* 
comes  necessary  to  determine  what  the  duty 
of  the  Terminal  Railway  Company  was.  As 
has  been  stated.  It  used  the  standard  code  of 
rules,  as  far  as  they  were  deemed  applicable, 
but  how  far  they  were  applicable  the  evi- 
dence does  not  clearly  disclose.  It  indicates 
that  the  trains  were  not  scheduled,  nor  sus- 
ceptible of  government  and  control  by  sched- 
ules. Before  the  Baltimore  &  Ohio  trains 
were  allowed  to  go  over  its  tracks,  all  trains 
were  permitted  to  enter  the  tunnel  without 
orders,  and  all  trains  ran  extra,  and  without 
limitation.  It  is  also  said  that  the  effect  of 
the  orders  afterwards  given  was  not  to 
change  the  character  of  the  trains  from  extra 
to  regular,  but  only  partially  to  supersede  the 
yard  limit  rules.  This  implies  that,  in  the 
absence  of  such  orders,  all  trains  and  engines 
operated  under  yard  rules,  and  this  Imports 
that  all  such  trains  were  required  to  be  run 
at  a  low  rate  of  speed  and  kept  under  control, 
so  that  train  crews  would  be  able  to  protect 
themselves  at  all  times,  if  they  were  diligent 
and  careful  in  the  performance  of  their  du- 
ties. There  is  no  evidence  tending  to  show 
that  any  train  on  the  road  was  scheduled, 
or  that  the  two  trains  in  collision  were  sched- 
uled. No  reason  is  perceived  why  a  company 
operating  a  short  road,  having  many  connec- 
tions by  switches,  and  used  substantially  for 
the  purpose  of  switching  and  transferring 
cars  from  one  railroad  to  another,  and  be- 
tween railroads  and  points  of  consignment 
and  delivery,  may  not,  if  it  sees  fit  to  do  s<\ 
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dispense  with  schedules,  and  operate  its  en- 
gines and  trains  as  they  are  operated  within 
the  yard  limits  of  a  large  railroad  system. 
If  it  operates  no  scheduled  trains,  the  rules 
relating  to  such  trains  could  have  no  appli- 
cation. If  all  Its  trains  and  engines  are  made 
subject  to  the  rules  governing  operations 
within  yard  limits,  it  Is  clearly  under  no  du- 
ty to  prescribe  or  observe  any  rules  other 
than  those  which  experience  has  shown  to 
be  adequate  and  reasonable  under  such  con- 
ditions, l^ese  rules  require  nothing  of  the 
train  crews  that  render  them  unable  to  pro- 
vide for  their  own  safety.  It  is  their  duty 
to  know  when  the  track  ahead  of  them  Is 
dear,  and  not  to  proceed  without  knowing  it 
to  be  so.  They  are  under  no  time  limit  re- 
quiring them  to  maintain  any  particular  rate 
of  speed,  and  they  are  required  to  keep  the 
trains  under  control,  so  that  they  can  be  al- 
most instantly  stopped,  when  they  are  unable 
to  see  that  control  of  them  may  be  safely  re- 
leased. For  instance,  if  within  the  yard  lim- 
its the  engineer  perceives  a  clear  track  for 
some  distance,  and  knows,  by  reason  of  the 
switch  connections,  that  nothing  can  obtrude 
Itself  so  as  to  make  a  high  rate  of  speed 
dangerous,  it  is  possible  he  may  put  on  the 
steam,  and  for  the  time  being  let  the  engine 
get  beyond  control  in  the  sense  that  It  can- 
not be  Instantly  stopped ;  but,  if  he  does  this 
without  knowing  It  Is  safe  to  do  so,  he  does 
it  without  necessity,  and  not  in  obedience  to 
any  rule,  but  in  violation  of  the  rule  and  of 
his  duty.  Transportation  under  such  limita- 
tions must  necessarily  be  comparatively 
slow;  but,  if  the  railroad  company  sees  fit 
to  operate  its  road  in  that  manner,  there  Is 
no  limitation  upon  its  power  to  do  so,  nor  is 
it  under  any  duty  to  provide  or  adopt  any 
rules  beyond  such  as  are  reasonably  safe.  It 
seems  logically  clear,  also,  that  a  railroad 
company  so  operating  may  modify  the  yard 
limit  rules  by  adoption  and  use  of  some  or- 
ders applicable  to  schedule  trains  on  main 
line  roads,  without  wholly  dispensing  with 
yard  limit  rules,  or  adopting  all  the  rules  ap- 
plicable to  scheduled  trains;  and,  if  it  does 
so,  the  adoption  of  such  additional  rules  does 
not  impose  a  duty,  respecting  them  or  trains 
operating  under  them,  higher  than,  or  differ- 
ent from,  that  which  rests  upon  companies 
operating  scheduled  trains  or  extra  trains 
under  the  same  rules.  In  other  words,  If  a 
railroad  company  may  send  one  extra  train 
after  another  on  a  single  track,  outside  of 
the  yard  limits,  without  notifying  each  crew 
of  the  relation  of  its  train  to  the  other,  it 
seems  clear  that  the  same  thing  may  be  done 
within  the  yard  limits,  without  relieving  the 
crews  of  the  duties  Imposed  upon  them  by 
the  yard  limit  rules. 

The,  employes  of  the  Terminal  Railway 
Company  were  supplied  with  books  of  rules, 
and  the  testimony  Indicates  that  they  were 
all  familiar  wtth  them,  not  only  those  ap- 
plicable to  operations  within  the  railroad 
yards,  but  the  others  as  welL    In  the  exercise 


of  their  dally  duties  they  observed  such  of 
them  as  were  applicable.  The  conductor,  en- 
gineer, and  brakemen  all  knew  what  was  re- 
quired of  them  by  these  rules.  The  track  on 
which  they  worked  was  similar  to  other  rail- 
road tracks.  While  they  operated  through  a 
tunnel,  that  fact  did  not  relieve  them  from 
the  duties  imposed  upon  them  by  the  rules, 
nor  Impose  upon  the  company  the  duty  to 
formulate  rules  for  operations  within  the  tun- 
nel different  from  those  observed  by  other 
railroads  running  trains  through  tunnels; 
and  it  is  not  contended  here  that  any  special 
duty  in  respect  to  the  tunnel  was  omitted. 
Something  is  said  about  a  target,  sometimes 
used  in  it  for  the  purpose  of  giving  notice  of 
the  passing  of  trains,  not  to  the  train  dis- 
patcher, but  to  some  other  officer,  but  the  pur- 
pose of  this  is  not  made  clear.  It  could  not 
have  been  intended  for  the  purpose  of  ena- 
bling the  train  dispatcher  to  control  trains 
within  the  tunnel,  for  there  was  no  means  by 
which  he  could  communicate  with  them  while 
in  it  The  whole  tendency  of  the  testimony 
is  to  the  effect  that  all  the  trains,  whether  In 
or  out  of  the  tunnel,  were  completely  within 
the  control  of  their  crews,  who  were  so  far 
free  from  restrictions  as  to  time  and  speed 
that  they  could  protect  themselves,  and  that 
the  rules  under  which  they  were  operating 
contemplated  that  they  should  do  so.  A  thing 
peculiar  to  the  tunnel  was  that,  under  certain 
atmospheric  conditions,  the  smoke  made  by 
passing  trains  would  remain  in  it  for  some 
time,  while,  under  other  conditions,  it  would 
clear  out  almost  Immediately,  and,  when  the 
tunnel  was  free  from  smoke,  the  view 
through  it  was  unobstructed,  so  that  trains 
might  follow  one  another  through  it  with 
practically  as  much  safety  as  they  could  fol- 
low one  another  elsewhere  on  the  track.  The 
light  trains  of  the  terminal  company  made 
comparatively  little  smoke,  while  the  heavy 
ones  of  the  Baltimore  &  Ohio  Company  made 
a  great  deal,  enough  to  fill  the  tunnel  full, 
so  that  nothing  could  be  seen.  This,  we  must 
assume,  was  well  known  to  those  who  were 
daily  passing  through  the  tunnel  and  had 
constant  opportunities  to  observe  it. 

In  view  of  all  the  circumstances  and  condi- 
tions, we  are  of  the  opinion  that  there  was 
no  failure  of  duty  on  ine  part  of  the  railway 
company  in  respect  to  the  adoption  and  pro- 
mulgation of  rules,  nor  on  the  part  of  the 
train  dispatcher  in  giving  the  orders  under 
which  the  trains  were  nmning.  These  or- 
ders were  taken  from  the  forms  prescribed 
by  the  rules,  and  given  in  ac6ordance  with 
the  rules.  Certain  other  orders  could  have 
been  given  which  would  have  prevented  the 
collision,  and  it  Is  Insisted  that  the  train  dis- 
patcher failed  In  his  duty  by  not  giving  them. 
It  is  to  be  observed,  however,  that  the  com- 
pany was  under  no  duty  to  do  more  than 
make  a  reasonable  provision  for  the  safety 
of  its  employes,  and  that  it  could  devolve  up- 
on them  the  duty  to  preserve  themselves  from 
danger  by  relieving  them  of  time  and  speed 
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requirements  so  as  to  enable  them  to  do  so. 
The  reasouB  for  this  view  have  already  been 
stated,  and  there  Is  no  occasion  to  repeat 
them. 

Some  authority  is  cited  for  the  position 
that  a  train  dispatcher  is  not  a  fellow  serv- 
ant of  the  trainmen  on  a  railroad ;  but  it  is 
unnecessary  to  inquire  whether,  by  the 
weight  of  authority,  or  any  decisions  of  this 
court,  the  proposition  is  true,  since  there 
was  no  failure  of  duty  on  the  part  of  the 
train  dispatcher. 

Our  conclusion  Is  that  the  injury  was  the 
•result  of  negligence  on  the  part  of  the  men  in 
charge  of  the  trains,  all  of  whom  were  fel- 
low servants.  Those  in  charge  of  the  termi- 
nal company's  train  were  unquestionably  so, 
and  the  Baltimore  &  Ohio  train  was  under 
the  control  of  the  pilot,  a,  servant  of  the  ter- 
minal company.  Its  crew  took  their  orders 
from  him,  and  the  train,  while  under  his  con- 
trol, was  operated  under  the  Terminal  Rail- 
way Company's  rules.  For  the  purposes  of 
this  case,  therefore,  the  Baltimore  &  Ohio 
Railroad  Company's  servants  were  the  serv- 
ants of  the  Terminal  Railway  Company,  and 
fellow  servants  of  the  crew  of  the  other  train. 
The  presence  of  dense  smoke  in  the  tunnel 
was  sufficient  to  put  the  crew  of  the  follow- 
ing train  on  inquiry,  and  deter  them  from  pro- 
ceeding without  knowing  the  cause  of  it  By 
the  exercise  of  diligence  and  care  they  could 
have  ascertained  the  danger,  and  it  was  their 
duty  to  do  so. 

Perceiving  no  error  in  the  Judgment  com- 
plained of,  we  affirm  it 

Affirmed. 


(132  Ga.  616) 

VAN  GIESBN  v.   QUEEN  INS.   CO. 
(Supreme  Court  of  Georgia.     April  19,  1909.) 

1.  Appeal    and    Ebbob    (§    977»)— Revikw- 
Fibst  Gbant  of  New  Tbiau 

This  being  the  first  grant  of  a  new  trial, 
and  the  verdict  not  having  been  demanded  abso- 
lutely by  the  evidence,  this  court,  without  under- 
taking to  make  any  adjudication  with  respect 
to  the  reason  assigned  by  jthe  trial  judge  as 
the  basis  of  his  action,  will  affirm  the  judg- 
ment. Civ.  Code  1895,  }  5585;  Cox  v.  Grady 
(Ga.)  64  S.  E,  262  i  McCain  v.  College  Park, 
112  Ga.  701,  37  S.  E.  971;  Brantley  Co.  v. 
Bank  of  Waycross,  112  Ga.  532,  37  S.  E.  737; 
Harvey  v.  Bowles,  112  Ga.  363,  37  S.  E.  363: 
Weinkle  v.  Bruswick  R.  Co.,  107  Ga.  367,  33 
S.  £.  471;  Macon  Street  R.  Co.  v.  Jones,  116 
Ga.  351,  42  S.  E.  468;  Allen  v.  Lumpkin,  116 
Ga.  777,  43  S.  E.  54. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Dec   Dig.    i   977.*] 

2.  Appeai,  and  E2BR0B  (5  977*)  —  Review  — 
First  Gbant  of  New  Tbial. 

This  rule  applies,  although  the  judge  who 
presided  at  the  trial  may  have  ceased  to  hold 
office  before  the  hearing  of  the  motion  for  new 
trial,  and  It  was  passed  on  by  his  successor. 

[E^d.  Note.—For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  977.*] 

(Syllabus  by  the  Court.) 


Elrror  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  F.  S.  Van  Giesen  against  the 
Queen  Insurance  Company.  Verdict  for 
plaintiff.  From  an  order  granting  a  new 
trial,  he  brings  error.    Aflarmed. 

Osborne  &  Lawrence  and  E.  H.  Abra- 
hams, for  plaintiff  in  error.  Lawton  &  Cun- 
ningham, for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(US  Oft.  418) 
PHILLIPS  et  al.  v.  BOND. 
(Supreme  Court  of  Georgia.     April  15,  1909.) 

1.  COBFOBATIONS     (§     507*)— ACTION    AOAINST 

CtoBPOBATiON  —  Service  of  Pbocesb  — Re- 
turn. 

Where  suit  was  brought  in  the  superior 
court  against  a  corporation,  process  was  is- 
sued directed  to  it,  and  the  sheriff  made  a  re- 
turn stating  that  "I  have  this  day  served  the 
defendant's  agt.  [naming  him]  with  a  copy  of 
the  within  writ,  by  handing  copy  to  said  agt.," 
such  an  entry  of  service  was  not  void,  and  the 
record  of  the  suit,  with  the  judgment  thereon, 
was  not  inadmissible  as  evidence  on  that  ground. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  1996;    Dec.  Dig.  I  507.*] 

2.  Service  of  Process. 

The  decision  in  Burnett  &  Goodman  ▼• 
Central  of  Georgia  Ry.  Co.,  117  Ga.  521,  43  S. 
E,  854,  97  AnL  St  Rep.  175,  distinguished. 

3.  Mortgages  (§§  1,  188*)  —  Construction — 
Lien. 

A  mortgage  in  this  state  is  only  a  lien, 
and  conveys  no  title.  Possession  by  virtue  of 
it,  therefore,  furnishes  no  defense  against  an 
action  of  ejectment  by  the  holder  of  the  title. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  1,  4(;9 ;  Dec  Dig.  §S  1,  188.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  (^urt,  Twiggs  Coun- 
ty ;  J.  H.  Martin,  Judge. 

Action  by  Monroe  Phillips  and  others 
against  J.  T.  Bond.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Reversed. 

Jno.  R.  L.  Smith,  for  plaintiffs  in  error. 
Olin  J.  Wimberly  and  Akerman  &  AJcerman, 
for  defendant  in  error. 


LUMPKIN,  J.  An  action  of  ejectment  in 
the  common-law  form  was  brought  on  the 
several  demises  of  Monroe  Phillips,  as  exec- 
utor of  the  will  of  Hayward  H.  Phillips,  Mon- 
roe Phillips  individually,  Robert  H.  Cowart, 
by  his  guardian,  Monroe  Phillips,  John  Phil- 
ips, Mary  J.  Reed,  Roxie  A.  Stapleton.  Lor- 
ena  R.  Johnston,  and  Ophelia  R.  Phillips, 
against  J.  T.  Bond.  The  defendant  testified 
that  he  purchased  the  land  from  Mrs.  John- 
ston and  Mrs.  Stapleton  and  went  Into  pos- 
session; that  he  then  sold  the  land  to  one 
Rogers,  receiving  $500  in  cash  and  a  mort- 
gage for  $2,500;  that  Rogers  sold  the  prop- 
erty to  the  Reco  Mining  Company  and  put 


•For  other  caaes  lee  same  topic  and  lectlon  NUMBER  in  Dec.  &  Am.  Digi.  1907  to  date.  &  Reporter  Indexea 
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them  in  possession;  and  that  he  purchased 
at  a  sale  made  by  the  United  States  marshal 
under  an  execution  against  the  mining  com- 
pany and  took  possession.  In  answer  to  the 
question,  "The  only  title  that  you  claim  is 
this  marshal's  deed,  is  not  that  correct,  ou^ 
side  of  your  mortgage?"  He  answered,  "Tes, 
sir :  I  suppose  so ;  that  is  all  I  could  claim." 
There  was  introduced  in  evidence  a  warranty 
deed  from  LOrena  H.  Johnston  and  Roxle 
A.  Stapleton  to  J.  T.  Bond,  dated  May  11, 

1901,  and  recorded  June  1,  1901,  conveying 
the  premises  in  dispute,  and  also  a  warranty 
deed  from  J.  T.  Bond  to  R.  M.  Rogers,  dated 
June  4,  1901,  and  recorded  June  22,  1901, 
and  a  warranty  deed  from  R.  M.  Rogers  to 
Reco  Mining  Company,  dated  June  24,  1901, 
and  recorded  December  2,  1901.  The  writ  of 
execution  from  the  United  States  court  and 
the  marshal's  deed  made  in  pursuance  of  the 
lale  thereunder  were  introduced  in  evidence, 
the  deed  being  dated  November  5,  1906,  and 
reciting  that  the  sale  was  made  on  August  7, 
1906,  preceding.  The  execution  stated  that 
the  Judgment  was  recovered  on  March  25, 

1902.  The  defendant  offered  in  evidence  a 
record  from  the  superior  court  of  the  same 
county,  in  an  action  of  complaint  to  recover 
the  land  now  in  controversy,  brought  by  Mon- 
roe Phillips,  executor,  one  of  the  lessors  in 
the  present  case,  against  the  Reco  Mining 
Company,  alleged  to  be  a  corporation  of 
New  Jersey.  The  suit  was  brought  to  the 
April  term,  1902,  of  the  superior  court  The 
entry  of  service  was  in  the  following  words: 
••Georgia,  Twiggs  County.  I  have  this  day 
served  the  defendant's  agt.,  J.  T.  Dean,  with 
a  copy  of  the  within  writ,  by  handing  copy 
to  i^ld  agt" — signed  by  the  sheriff  and  dat- 
ed March  22,  1902.  On  April  7,  1903,  the 
record  shows  that  a  Jury  found  a  verdict 
in  that  case  in  favor  of  the  plaintiff  for  the 
premises  in  dispute,  and  a  Judgment  was 
entered  thereon.  This  record  was  rejected 
from  evidence,  on  objection,  on  the  ground 
that  the  return  of  service  was  not  sufficient 
to  show  a  legal  service  upon  the  defendant, 
and  that  therefore  the  proceeding  and  the 
verdict  and  Judgment  therein  were  not  bind- 
ing upon  the  defendant  in  the  present  case. 
The  plaintiffs  having  rested  their  case,  on 
motion  of  the  defendant  a  nonsuit  was  grant- 
ed, and  the  plaintiffs  excepted. 

1,  2.  The  controlling  question  in  this  case 
is  whether  the  entry  of  service  in  the  former 
suit  was  sufficient  to  show  service  on  the 
defendant  corporation.  The  sherifTs  entry 
of  service  stated  that  *•!  have  this  day  serv- 
ed the  defendant's  agt.,  J.  T.  Dean,  with  a 
copy  of  the  within  writ,  by  handing  copy  to 
said  agt"  The  objection  was  that  it  did  not 
recite  that  the  sheriff  had  served  the  defend- 
ant corporation,  but  only  that  he  had  served 
its  agent  Section  1899  of  the  Civil  Code  of 
1895  is  as  follows:  ''Service  of  all  subpoenas, 
writs,  attachments  and  other  process  neces- 
sary to  the  commencement  of  any  suit  against 
any  corporation  in  any  court,  except  as  here- 


inafter provided,  may  be  perfected  by  serv- 
ing any  officer  or  agent  of  such  corporation, 
or  by  leaving  the  same  at  the  place  of  trans- 
acting the  usual  and  ordinary  public  business 
of  such  corporation,  if  any  such  place  of 
business  then  shall  be  within  the  Jurisdic- 
tion of  the  court  in  which  said  suit  may  be 
commenced.  The  officer  shall  specify  the 
mode  of  service  in  his  return."  It  would 
doubtless  have  been  more  accurate  if  the 
sheriff  had  returned  that  he  served  the  cor- 
poration by  serving  its  agent  personally  with 
the  copy  of  the  petition  and  process  directed 
to  It  The  statute  itself  does  not,  however, 
prescribe  the  exact  form  of  the  return  to  be 
made.  It  says  that  service  of  all  writs 
against  any  corporation,  except  as  otherwise 
later  provided  in  the  Code,  "may  be  perfected 
by  serving  any  officer  or  agent  of  such  cor- 
poration," etc  It  does  not  itself  In  express 
terms  say  that  the  service  may  be  perfected 
on  the  corporation  by  serving  any  officer  or 
agent  thereof,  but,  of  course,  it  means  thia 
It  declares  in  substance  that,  where  not  oth< 
erwise  provided,  the  legal  effect  of  serving  a 
process  necessary  to  the  commencement  of  a 
suit  against  a  corporation  (which  must  be 
directed  to  the  corporation  to  make  it  a 
party)  by  serving  any  officer  or  agent  of 
such  corporation  with  such  process  shall 
Be  to  perfect  service  on  the  corporation  it- 
self. This  contemplates  personal  service  on 
the  agent  The  other  mode  of  serving  the 
corporation  by  leaving  a  copy  at  the  place  of 
transacting  its  usual  and  ordinary  business 
is  not  here  involved.  An  examination  of 
other  statutes  in  regard  to  serving  various 
corporations  will  show  that  great  verbal  nice- 
ty is  not  used  in  some  of  them.  Thus  in 
av.  Code  1895,  §  1984.  it  is  declared  that 
••service  of  the  process  upon  the  agent  of  any 
such  banks  shall  be  as  legal  and  effectual 
as  if  served  on  the  president,  castiier,  or  bank 
at  its  usual  place  of  business."  This  had 
reference  to  service  of  process  in  a  suit 
brought  against  a  bank.  Of  course,  it  did 
not  mean  to  say  that  service  of  process  upon 
the  agent  was  not  service  upon  the  bank, 
though  such  a  technical,  verbal  criticism 
might  be  made  from  the  language  employed. 
It  evidently  meant  that  serving  the  agent 
with  process  directed  to  the  bank  should  be 
effectual  as  a  service  on  the  bank.  The  sec- 
tion immediately  following  (1985)  declares 
that,  *Vhen  such  process  Is  served  upon  such 
agent  the  proceedings  thereafter  shall  be 
conformable  to  the  provisions  of  existing 
laws  in  suits  against  banks;  and  the  Judg- 
ment, when  obtained,  shall  be  as  binding  and 
effectual  as  Judgments  against  banks  now  are 
by  law." 

These  laws  as  to  service  must  be  construed 
in  connection  with  other  lawis  which  provide 
what  must  be  served.  It  is  required,  in  cases 
of  suits  begun  In  courts  of  record  by  petition, 
that  the  clerk  shall  annex  a  process  calling 
on  the  defendant  to  appear  at  the  term  fixed 
by  law  for  that  purpose,  and  that  a  copy  at 
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the  petition  and  process  shall  be  served  on 
the  defendant  As  corporations  are  artificial 
persons  having  no  visible  personality  on 
which  service  can  be  made  by  the  sheriff  or 
serving  officer,*  the  Legislature  has  provided 
certain  means  by  which  service  of  process 
may  be  perfected  upon  them.  One  of  these 
is  by  serving  "any  officer  or  agent  of  such 
corporation/'  except  where  otherwise  provid- 
ed. Suppose  that  the  sheriff,  in  addition  to 
the  entry  of  service  which  he  made  in  the 
present  case,  had  added  a  statement  that,  un- 
der section  1889  of  the  Oivil  Code  of  1895,  the 
service  which  he  had  made  upon  the  agent, 
as  shown  by  the  preceding  portion  of  his  en- 
trjr,  operated  to  perfect  service  upon  the  cor- 
poration, and  that  he  declared  it  to  have 
that  legal  effect,  how  much  force  would  such 
declaration  on  the  part  of  the  sheriff  have 
added  to  the  effect  which  the  law  gave  to  the 
service  on  the  agent?  Here  was  a  petition 
against  a  corporation,  with  a  process  annex- 
ed thereto,  summoning  the  corporation  to  ap-. 
pear  at  the  proper  term^of  court;  and  the 
sheriff's  entry  showed  that  he  had  served  the 
defendant's  agent  with  "the  within  writ"  by 
handing  a  copy  to  such  agent  The  corpora- 
tion was  sued,  sununoned,  and  a  copy  of  the 
writ  (presumably  including  the  copy  of  the 
petition,  as  that  was  required  to  have  the 
process  annexed  to  it  and  be  thus  served)  was 
delivered  to  the  person  to  whom  the  law  re- 
quired that  it  should  be  delivered  in  order 
that  service  might  be  **pcrf«cted."  Why  does 
this  not  perfect  the  service?  In  Jones  v.  T^r- 
ver,  19  Ga.  279,  a  suit  was  brought  against 
an  individual,  one  mode  of  service  permissi- 
ble being  by  leaving  a  copy  at  the  defendant's 
residence.  The  sheriff's  return  there  involv- 
ed showed  that  he  had  left  copies  "at  the 
house  of  the  defendant"  This  was  held  suffi- 
cient In  Morris  v.  Bradford,  19  Oa.  528,  the 
entry  of  service  considered  was  in  the  fol- 
lowing terms:  "Left  a  copy  of  the  within  bill 
of  injunction  at  the  residence  of  Qeorge  W. 
Crawford,  one  of  the  defendants,  this  day, 
December  11,  1841."  There  was  no  answer 
of  Crawford  filed  to  the  bill,  and  a  decree 
was  taken.  It  was  held  that  this  service  was 
sufficient  to  give  force  and  effect  to  a  decree 
against  him.  In  National  Bank  of  Augusta 
V.  Southern  Porcelain  Mfg.  Co.,  55  Ga.  36,  it 
was  held  that  "service  upon  the  president  of 
the  company  in  the  county  of  Richmond, 
where  he  resided  at  the  •commencement  of  the 
action,  and  where  the  books  of  the  company 
were,  and  where  the  stockholders  were  under 
notice  to  meet,  is  sufficient  service  upon  the 
company."  From  the  original  record  of  file 
in  the  office  of  the  clerk  of  this  court  it  ap- 
pears that  the  entry  there  made  was  as  fol- 
lows: "I  have  this  day  served  the  defendant, 
James  S.  Hope,  president,  personally  with  a 
copy  of  the  within  petition  and  process."  In 
Central  Railroad  v.  Smith,  69  Ga.  268,  the 
plaintiff  brought  suit  against  the  defendant 
for  a  personal  injury  alleged  to  have  occurred 
while  the  defendant  was  operating  and  run- 


ning the  trains  of  the  Southwestern  Railroad, 
which  it  had  leased.  The  following  entry  of 
service  was  made  by  the  sheriff:  "I  have 
this  day  executed  the  within  writ  by  serving 
a  copy  thereof  on  R.  T.  Gilbert,  agent  Central 
Railroad  &  Banking  Company  at  George- 
town." It  was  held  that,  "where  one  railroad 
in  this  state  has  leased  and  is  operating  an- 
other, in  a  suit  against  the  lessee,  an  entry  of 
service  by  the  sheriff  by  serving  personally 
its  depot  agent  was  sufficient"  In  Mitchell 
V.  Southwestern  Railroad,  75  Ga.  898,  the 
return  of  service  by  the  sheriff  was  as  fol- 
lows: "I  have  this  day  served  Lott  Warren, 
agent,  at  the  depot,  at  Americus,  Sumter 
county,  Georgia,  personally  with  a  copy  of 
the  within,  this  March  20,  1883."  A  second 
original  issued,  with  process  directed  to  the 
sheriff  of  Bibb  county,  and  was  served  on  the 
president  of  the  defendant  In  that  county. 
The  defendant  traversed  the  entry  of  service 
and  pleaded  to  the  jurisdiction,  alleging  that 
it  had  no  office  and  no  agent  in  Sumter  coun- 
ty, and  that  all  of  its  property  was  held  by 
the  Central  Railroad  Company  under  a  lease. 
If  also  made  a  motion  to  dismiss  the  case^ 
on  the  ground  that  there  was  no  legal  service. 
It  was  held  that  the  service  was  sufficient 

It  was  argued  on  behalf  of  the  defendant 
In  error  that  in  none  of  the  cases  cited  was 
the  exact  point  discussed  which  is  now  made, 
namely,  that  the  entry  of  the  sheriff  should 
state  that  the  service  was  made  on  the  de- 
fendant by  delivering  a  copy  to  its  agent, 
and  not  merely  that  he  served  the  writ  upon 
the  agent  of  the  corporation  by  handing  it  to 
him.  It  is  true  that  the  precise  contention 
now  made  has  not  been  discussed;  but  en- 
tries of  service  quite  similar  to,  certainly  no 
more  formal  than,  that  which  was  made  in 
the  present  case  have  been  treated  as  suffi- 
cient, especially  after  judgment  has  been  ren- 
dered thereon  without  objection.  In  Keener 
V.  Eagle  Lake  Land  Co.,  110  Cal.  667,  43  Paa 
14,  service  was  made  by  a  private  individual 
(which  apparently  was  permissible  under  the 
laws  of  California),  and  he  made  an  affidavit 
showing  such  service  on  the  defendant  cor- 
poration. Judgment  by  default  was  rendered, 
and  the  defendant  appealed.  The  appellant 
urged  that  the  judgment  was  void  because 
there  was  no  proof  of  service  of  summons 
upon  the  defendant  It  was  held  that  "in  an 
action  against  a  corporation,  an  affidavit  of 
service  of  summons,  stating  that  it  was  per- 
sonally served  upon  a  designated  person,  de- 
scribed as  the  managing  agent  of  the  corpora- 
tion, by  delivering  to  such  managing  agent 
personally  a  copy  of  the  summons  attached  to 
a  copy  of  the  complaint,  sufficiently  shows 
that  the  service  was  made  upon  the  corpora- 
tion, and  is  prima  fade  proof  that  the  per- 
son served  was  its  managing  agent  upon, 
whom  the  summons  was  authorized  to  be 
served  for  the  corporation."  In  the  opinion 
Harrison,  J.,  said:  "It  is  objected  that  this 
affidavit  merely  shows  that  the  service  was 
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made  upon  Elledge,  and  does  not  show  tbat 
It  was  made  upon  the  corporation.  •  •  • 
It  sufficiently  appears  from  the  complaint 
that  the  defendant  Is  a  corporation,  and  the 
corporation  is  the  only  defendant  In  the  ac- 
tion." So  In  the  case  before  us  the  record  of 
the  former  proceeding  which  was  tendered  in 
evidence  showed  that  the  only  defendant  was 
the  Reco  Mining  Company,  that  process  was 
issued  against  it  alone,  and  that  the  sheriff 
returned  that  he  had  served  "the  defendant's 
agt.,"  naming  him,  with  a  copy  of  the  writ 
by  handing  it  to  *'said  agt."  It  is  clear  that 
the  corporation  was  the  defendant  against 
whom  the  plaintiff  brought  the  action,  that 
the  sheriff,  in  making  his  entry  of  service,  rec- 
ognized the  corporation  as  the  defendant  on 
whom  he  was  attempting  to  perfect  such 
service,  and  that  he  did  this  in  the  way  point- 
ed out  by  the  statute,  namely,  by  personally 
serving  the  defendant's  agent  We  agree 
with  the  Supreme  Court  of  California  in  say- 
ing that  "it  would  be  sacrificing  substance  to 
form  to  hold  that  this  service  was  not  made 
upon  the  defendant."  In  Grand  Rapids 
Chair  Co.  v.  Runnels,  77  Mich.  104,  43  N.  W. 
1006,  it  was  held  that  a  return  of  service 
of  process  upon  "Charles  C.  Comstock,  as 
president  of  the  Grand  Rapids  Chair  Com- 
pany, who  is  the  owner  of  said  goods  and 
chattels  described  in  within  writ,"  sufficientiy 
showed  a  service  on  the  corporation  named. 
In  the  opinion  Morse,  J.,  said:  "It  is  not 
best  to  void  the  sherifiTs  return,  and  thereby 
nullify  the  whole  proceedings  in  19  suits,  by 
hairsplitting." 

Service,  or  waiver  of  service,  is  necessary 
to  give  a  court  jurisdiction  to  render  judg- 
ment against  the  defendant.  If  there  is  an 
entire  absence  of  a  return  of  service,  or  if 
the  return  made  is  void  because  showing 
service  upon  the  wrong  person,  or  at  a  time, 
place,  or  In  a  manner  not  provided  by  law, 
the  court  should  not  proceed.  The  return  of 
the  officer  is  evidence  of  the  service.  "If, 
however,  the  fact  of  service  appears,  and 
the  officer's  return  is  irregular  and  incom- 
plete, it  should  not  be  treated  as  no  evi- 
dence, but  rather  as  furnishing  defective 
proof  of  the  fact  of  service."  Jones  v.  Bibb 
Brick  Co.,  120  Ga.  324,  48  S.  B.  26.  If  the 
fact  of  service  appears,  but  the  return  is  ir- 
regular, it  may  be  amended.  As  stated  by 
Mr.  Justice  Lamar  in  his  opinion  in  the 
case  last  cited,  the  decisions  construing  sec- 
tions 1901  and  4710  of  the  Civil  Code  of 
1895  may  be  reconciled  by  noting  whether 
In  the  particular  case  the  process  was  valid 
cr  void,  whether  the  return  was  void  or  only 
defective,  whether  the  Issue  was  raised  be- 
fore or  after  judgment,  and  whether  on  the 
hearing  the  evidence  or  pleadings  showed 
that  the  service  was  good  or  bad.  In  the 
case  against  the  Reco  Mining  Company  it 
does  not  appear  that  any  point  was  raised 
upon  the  service  before  the  judgment  was 
rendered.  *  If  it  should  be  conceded  that  the 
entry  was  uot  entirely  regular  in  form,  but 


would  have  been  more  perfect  and  exact  if 
it  ha,d  stated  that  the  service  was  made  on 
the  defendant  in  the  manner  provided  by 
the  statute,  it  was  not  a  void  entry.  There 
is  a  general  presumption  in  favor  of  the 
judgments  of  courts  of  competent  jurisdic- 
tion; and  the  record  of  the  suit  and  judg- 
ment against  the  defendant  should  not  have 
been  rejected  as  a  void  proceeding,  because 
of  the  form  of  the  entry  of  service. 

It  was  argued  that,  when  the  record  was 
tendered  in  evidence  and  objection  was 
made  thereto,  it  was  incumbent  on  the 
plaintiff  to  have  the  entry  of  service  amend- 
ed. If  it  might  have  been  made  more  tech- 
nically exact,  it  was  not  void,  nor  so  imper^ 
feet  as  to  authorize  the  rejection  of  the  rec- 
ord from  evidence  because  of  it  If,  in  spite 
of  the  return,  there  was  In  fact  no  service, 
or  if  the  agent  was  not  one  of  such  a  char- 
acter that  service  could  be  perfected  upon 
him,  after  judgment  this  was  matter  which 
should  have  been  set  up  In  some  direct  at- 
tack upon  the  judgment,  rather  than  by 
mere  objection  to  th^  admission  of  the  rec- 
ord in  evidence.  In  Pennsylvania  Casualty 
Co.  V.  Thompson,  123  Ga.  240,  51  S.  B.  314, 
the  entry  of  service  was  in  these  words: 
"I  have  this  day  served  B.  T.  Moore,  agent, 
personally  with  a  copy  of  the  within  bill  and 
proceeds."  There  was  an  entry  of  default 
made  on  the  docket  at  the  appearance  term. 
At  the  trial  term,  and  before  the  final  judg- 
ment was  rendered,  the  defendant  appeared 
and  moved  to  dismiss  the  case  for  want  of 
service,  which  motion  was  overruled.  On 
motion  of  the  plaintiff  the  sheriff  was  then 
allowed  to  amend  his  entry  of  service  as 
follows:  "By  permission  of  the  court  I  here- 
by amend  my  entry  of  service,  by  saying 
that  I  served  the  defendant  company,  the 
Pennsylvania  Casualty  Company,  of  Scran* 
ton.  Pa.,  by  personally  serving.  B.  T.  Moore, 
their  agent,  with  a  copy  of  the  within  writ 
and  process,  this  April  1,  1904."  The  de- 
fendant then  moved  to  open  the  default,  of- 
fering to  pay  the  court  costs,  and  asking 
leave  to  demur  and  answer  instanter.  This 
motion  was  refused.  Bxceptlons  pendente 
lite  were  taken  to  these  rulings.  The  trial 
resulted  in  a  verdict  for  the  plaintiff.  The 
defendant  moved  for  a  new  trial,  which  was 
overruled,  and  it  excepted.  The  opinion  of 
Presiding  Justice  Fish  concludes  thus:  "As 
the  court  erred  in  refusing  to  allow  the  de- 
fendant to  demur  and  plead,  it  is  unneces- 
sary to  pass  upon  the  assignments  of  error 
made  in  the  motion  for  a  new  trial."  The 
entry  of  service  there  Involved  was  more 
imperfect  than  that  now  under  considera- 
tion by  us.  In  that  case  it  was  not  stated 
for  whom  Moore  was  the  agent,  nor  was 
there  anything  in  the  entry  to  connect  him 
with  the  defendant.  The  point  was  also 
made  before  final  Judgment. 

It  was  argued  that  the  rulings  in  cases  of 
garnishments  were  practically  controlilnar 
in  regard  to  the  entry  of  service  ^ere  m* 
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Yolved.  But  the  two  classes  of  cases  are 
quite  different.  Section  4710  of  the  Civil 
Code  of  18U5  provides  that  **servlce  of  a 
summons  of  garnishment  upon  the  agent  In 
charge  of  the  office  or  business  of  a  corpo- 
ration in  the  county  or  district  at  the  time 
of  service  shall  be  sufficient."  In  this  state 
the  original  summons  of  garnishment  Is 
served,  not  a  copy  of  an  original,  which  re- 
mains on  file;  nor  is  there  any  provision  of 
law  for  keeping  on  file  a  copy^  of  the  sum- 
mons thus  served.  West  v.  Harvey,  81  Ga. 
711,  8  S.  E.  449.  The  only  evidence  of  rec- 
ord, showing  to  whom  the  summons  is  di- 
rected, is  the  entry  of  the  officer.  If  his  en- 
try does  not  indicate  service  of  a  summons 
of  garnishment  directed  to  the  corporation 
claimed  to  be  garnished,  there  Is  nothing  of 
record  to  show  it  In  Burnett  &  Goodwin 
V.  Central  of  Qa.  Ry.  Co.,  117  Ga.  521,  43  S. 
E.  854,  d7  Am.  St  Hep.  175,  it  was  held 
that  "an  entry  of  service  of  a  summons  of 
garnishment,  stating  that  the  same  was 
served  ^personally  on  S.  C.  Hoge,  agent  In 
charge  of  the  office  of  the  Central  of  Ga. 
Ry.  Company,*  does  not  show  a  service  upon 
the  corporation,  but  only  upon  the  person 
named  as  an  Individual;  the  words  'agent 
In  charge  of/  etc.,  serving  merely  to  de- 
scribe and  Identify  the  individual."  As 
there  was  nothing  to  show  to  whom  the 
summons  of  garnishment  was  directed,  save 
the  entry  of  service,  it  might  be  presumed 
that  the  summons  followed  the  entry,  and 
that  it  was  dhrected,  not  to  the  company, 
but  to  the  agent  personally.  An  execution 
or  process  against  a  named  person,  with 
the  added  words  "agent  for"  another,  Is  a 
process  against  the  person  named,  and  not 
against  the  principal.  If  a  summons  of 
garnishment  was  Issued  against  Hoge,  al- 
though described  as  the  agent  In  charge  of 
the  office  of  the  Central  of  Georgia  Railway 
Company,  and  was  served  upon  him,  al- 
though the  entry  of  service  may  have  con- 
tained a  similar  description,  he,  and  not  his 
principal,  was  the  garnishee.  In  the  opin- 
ion Mr.  Justice  Cobb  said:  "This  rule  should, 
If  anything,  be  more  strictly  applied  In  cases 
of  garnishments  than  in  ordinary  suits." 
This  is  true  for  the  reasons  above  mention- 
ed. But,  while  some  of  the  expressions 
used  in  the  opinion  in  that  case  might  ap- 
pear to  have  a  broader  application,  they 
must  be  taken  In  connection  with  the  case 
which  was  before  the  court.  The  ruling 
made  in  regard  to  garnishment  proceedings 
of  the  character  above  indicated  is  not  con- 
trolling in  a  case  where  there  was  a  regu- 
lar suit  by  petition,  a  single  corporate  de- 
fendant, a  process  directed  to  the  sheriff 
and  attached  to  the  petition,  requiring  the 
defendant  named  to  appear  at  the  next  term 
of  the  court,  and  an  entry  by  the  sheriff 
(whose  duty  it  was  to  serve  that  writ  on 
the  defendant  named  in  it)  showing  an  ef- 


fort to  make  service  of  it,  and  that  he  had 
served  the  defendant's  agent  personally  with 
a  copy  of  such  writ. 

3.  In  the  brief  of  counsel  for  defendant 
In  error  it  was  suggested  that  the  defendant 
Bond  had  sold  the  land  to  one  Rogers,  and 
had  taken  a  mortgage  for  the  balance  of 
the  purchase  money,  that  Rogers  had  sold 
to  the  Reco  Mining  Company,  and  that 
Bond  had  acquired  lawful  possession.  But 
the  present  action  was  a  suit  in  ejectment 
in  the  common-law  form.  If  Bond  has  a 
valid  mortgage  upon  the  property  (as  to 
which  we  express  no  opinion),  it  is  only  a 
lien,  not  a  title.  Civ.  Code  1895,  §  2723. 
A  mortgagee  in  this  state  is  not  entitled  to 
the  possession  of  the  mortgaged  land  by 
virtue  of  the  mortgage. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(182  Ga.  430) 
CLEMENTS  v.  LEDDEN. 
(Supreme  Court  of  Georgia.     April  16,  1909.) 

1.  New  Trial  (§  154*)— Dismissal  of  Motion 
—Clebical  Erbob. 

Where,  during  the  term  when  a  case  was 
tried  and  a  verdict  therein  rendered,  a  motion 
for  new  trial  was  made  and  a  rule  nisi  granted, 
including  an  order  allowing  time  for  the  prep-  * 
aration  and  presentation  for  approval  of  the 
brief  of  evidence,  and  where,  in  the  light  of  the 
order  itself,  as  well  as  of  the  other  acts  of  the 
court  and  the  surrounding  facts,  it  was  evident 
that  by  inadvertence  the  order  stated  that  the 
"plaintifT'  was  allowed  the  time,  instead  of  the 
*'mova'nt,"  who  was  the  defendant  in  the  case, 
this  did  not  furnish  sufficient  ground  to  dismiss 
the  motion  for  a  new  trial,  the  movant  having 
in  fact  prepared  a  brief  of  evidence,  which 
was  agreed  upon  by  counsel  and  approved  by 
the  court. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.   |  313:    Dec.   Dig.  §   154.*] 

2.  New  Tbial  (§  154*)— Motion— DjgsMissAL. 

If  a  motion  for  a  new  trial  was  duly 
made  in  term  time,  and  a  rule  nisi  was  issued 
calling  upon  the  respondent  to  show  cause  why 
the  motion  should  not  be  granted,  it  would  not 
furnish  ground  for  dismissing  the  motion  if 
the  order  set  it  to  be  heard  in  vacation  at  an 
impossible  date,  naming  a  date  which  was  al- 
ready past;  but  the  motion  would  stand  for  a 
hearing  at  the  next  term. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Cent.  Dig.  §  313;   Dec.  Dig.  |  154.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  (3ourt,  Calhoun  Coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  E.  Z.  Ledden  against  J.  W. 
Clements.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Reversed. 

At  the  December  term,  1907,  of  the  superi- 
or court  of  Calhoun  county,  the  Judge  direct- 
ed a  verdict  in  favor  of  the  plaintiff  in  the 
case  of  Mrs.  E.  Z.  Ledden  against  J.  W. 
Clements.  On  the  4th  day  of  December,  1907, 
during  the  term  at  which  the  verdict  was  di- 
rected, the  defendant  filed  his  motion  for  a 
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new  trial.  At  the  time  the  motion  was  pre- 
sented to  the  Judge,  and  before  it  was  filed, 
the  following  order  was  entered  thereon  by 
him:  "Read  and  considered.  Let  the  plain- 
tiff show  cause  before  me  at  Balnbrldge,  Ga., 
in  vacation,  on  the  1st  Monday  In  Pebmary, 
1907,  why  the  motion  should  not  be  granted. 
The  plaintiff  Is  allowed  until  the  hearing, 
whenever  It  may  be,  to  prepare  and  present 
for  approval  a  brief  of  the  evidence  In  said 
case,  this  December  3,  1907."  Counsel  for 
respondent  In  motion  for  new  trial  also  en- 
tered an  acknowledgment  of  service  In  these 
words:  "Due  and  legal  service  of  the  fore- 
going motion  acknowledged.  Copy  and  all 
other  and  further  service  waived,  this  De- 
cember 4,  1907."  On  the  first  Monday  in 
February,  1908,  the  motion  was  not  heard; 
but  the  Judge  on  that  day,  In  vacation,  pass- 
ed another  order  as  follows:  "Motion  for 
new  trial  filed  by  J.  W.  Clements  In  above- 
stated  case  having  been  set  for  a  hearing  at 
Balnbridge,  Ga.,  before  me  on  the  first  Mon- 
day In  February,  1908;  and,  It  appearing 
that  the  official  stenographer  has  been  unable 
to  write  out  a  report  of  the  evidence,  It  Is 
ordered  that  said  motion  be  continued  to  be 
heard  before  me  at  Balnbridge,  Ga.,  on  the 
10th  day  of  February,  1908,  In  vacation; 
ordered,  further,  that  the  movant  have  until 
the  hearing,  whenever  It  may  be,  to  prepare 
and  present  for  approval  a  brief  of  the  evi- 
dence in  said  case,  and  to  amend  the  motion 
for  a  new  trial.  This  February  3,  1908.** 
At  the  time  and  place  stated  in  the  order  last 
recited  the  motion  for  new  trial  came  on  to 
be  heard,  at  which  time  Counsel  for  respond- 
ent filed  a  motion  to  dismiss,  as  follows: 
••(l)  Because  the  defendant  failed  to  prepare 
and  present  to  the  court  for  approval  a  brief 
of  the  evidence  within  the  time  allowed  by 
the  rule  nisi,  nor  has  the  court  granted  or 
signed  any  order  allowing  the  defendant  fur- 
ther time  for  same.  (2)  Because  there  does 
not  appear  in  the  rule  nisi  any  authority  or 
right  to  the  defendant  to  prepare  and  pre- 
sent for  approval  a  brief  of  the  evidence,  but 
same,  which  was  drawn  by  defendant,  makes 
it  the  duty  of  the  plaintiff  to  prepare  and 
present  for  approval  a  brief  of  the  evidence, 
which  is  contrary  to  law;  the  plaintiff  not 
being  the  movant.  (3)  Because  movant's  mo- 
tion for  new  trial  requires  the  plaintiff  to 
show  cause  why  a  new  trial  should  not  be 
granted,  setting  the  first  Monday  in  Febru- 
ary, 1907,  which  plaintiff  could  not  do,  as  it 
was  a  matter  of  impossibility."  Upon  the 
motion  to  dismiss  the  Judge  passed  the  fol- 
lowing order:  "The  within  motion  to  dismiss 
read  and  considered.  It  appearing  to  the 
court  that  the  facts  set  forth  in  the  forego- 
ing motion  to  dismiss  are  tnie  and  correct,  it 
is  therefore  ordered  that  the  motion  to  dis- 
miss the  motion  for  new  trial  be  sustained, 
and  the  same  is  hereby  ordered  dismissed, 
this  February  10,  1908."  To  this  order  the 
movant  excepted.    At  the  close  of  the  assign- 


ments of  error  the  bill  of  exceptions  con- 
tains the  following  recital:  "Said  erroneous 
order  and  Judgment  was  prejudicial  to  the 
said  J.  W.  Clements,  for  that  on  the  10th 
day  of  February,  1908,  he  did  appear  in  ac- 
cordance  with  the  terms  of  the  order  of  Feb- 
ruary 3d,  and  then  and  there  presented  to 
the  Judge  for  approval  a  true  and  correct 
brief  of  the  Evidence,  to  which  counsel  had 
previously  in  writing  agreed,  and  the  Judge 
did  approve  said  brief  and  order  the  same 
filed  as  a  part  of  the  record;  and  the  said 
Clements  did  also  present  to  the  Judge  an 
amendment  to  the  motion  for  new  trial, 
which  amendment  the  Judge  allowed  and 
approved,  and  ordered  the  same  filed." 

Pottle  &  Glessner,  for  plaintiff  in  error* 
Smith  &  Miller,  for  defendant  in  error. 

ATKINSON,  J.  A  motion  for  a  new  trial, 
together  with  a  brief  of  the  evidence,  must  be 
filed  during  the  term  of  the  court  when  the 
verdict  was  found,  unless  further  time  for 
filing  the  brief  should  be  allowed,  by  order. 
But  this  may  be  done.  The  order  granted, 
on  December  3,  1907,  may  be  construed  as 
composed  of  two  parts:  First,  a  rule  nisi 
to  show  cause  why  the  new  trial  should  not 
be  granted;  and,  second,  an  order  allowing 
time  to  prepare  and  present  for  approval  a 
brief  of  the  evidence.  As  to  the  latter  fea- 
ture it  was  provided  that  the  plaintiff  was 
allowed  until  the  hearing,  whenever  it  might 
be,  to  prepare  and  present  for  approval  a 
brief  of  the  evidence  iu  said  case.  One 
ground  of  the  motion  to  dismiss  the  motion 
for  new  trial  was  based  on  the  use  of  the 
word  •*plaintiff"  in  this  part  of  the  order, 
instead  of  the  word  "movant,"  and  it  was 
urged  that  there  did  not  appear  in  the  order 
any  authority  or  right  given  to  the  defendant 
to  prepare  and  present  for  approval  a  brief 
of  the  evidence,  which  was  contrary  to  law. 
On  the  face  of  the  order  it  is  apparent  that 
the  presiding  Judge  intended  to  set  the  case 
for  a  hearing  and  to  allow  time  for  the  prep- 
aration of  the  brief  of  evidence.  It  may  rea- 
sonably be  Inferred  that  he  intended  to  allow 
such  time  to  the  party  who  would  need  it, 
and  upon  whom  rested  the  duty  of  preparing 
the  brief,  and  that  the  word  **plaintiff,"  as 
there  used,  was  inadvertently  used  instead 
of  the  word  "movant"  It  is  hardly  probable 
that  he  Intended  to  grant  time  to  a  party  on 
whom  there  was  no  obligation  to  file  a  brief 
of  evidence. 

It  Is  true  that  it  is  stated  that  the  defend- 
ant pr^ared  the  order,  but  the  Judge  adopt- 
ed it  and  signed  it;  and  it  would  be  an 
unreasonable  construction  to  hold  that  the 
inadvertent  use  of  the  word  "plaintiff"  for 
"movant"  should  destroy  the  right  and  privi- 
lege which  was  evidently  intended  to  be  con* 
ferred.  This  construction  is  rendered  more 
certain  by  reference  to  the  order  which  was 
passed  on  February  3,  1908.  It  recited  that 
the  official  stenographer  had  been  unable  to 
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write  out  a  report  of  the  evlclence,  and  that 
the  motion  was  oontinued  to  be  heard  on 
February  10,  1908,  in  vacation.  It  then  pro- 
ceeded: "Ordered,  further,  that  the  movant 
may  have  until  the  hearing,  whenever  it  may 
be,  to  prepare  and  present  for  approval  a 
brief  of  the  evidence  in  said  case,  and  to 
amend  the  motion  for  a  new  triaL"  In  this 
action  the  judge  recognized  the  fact  that 
the  preparation  and  presentation  of  a  brief 
of  the  evidence  was  the  duty  of  the  movant, 
and  that  it  was  such  movant  to  whom  he  in- 
tended to  grant  an  extension  of  time  for  that 
purpose.  If  it  should  be  held  that  in  the 
original  order  he  allowed  time  for  the  prep- 
aration and  presentation  of  the  brief  of  evi- 
dence, but  erroneously  placed  the  burden  of 
doing  80  upon  the  wrong  party,  it  may  well 
be  doubted  whether  even  this  would  make  the 
order  void,  or  would  simply  make  it  errone- 
ous. Considered,  therefore,  from  any  stand- 
point, the  mere  misuse  of  the  word  ''plain- 
tiff," instead  of  "movant,"  was  not  such  a 
fatal  defect  as  to  authorize  or  require  the 
dismissal  of  the  motion  for  new  trial.  Such 
■an  order  is  to  be  reasonably  construed. 
Gould  V.  Johnston,  123  Ga.  765,  769,  61  S. 
E.  608,  and  cases  cited. 

Taking  up,  then,  that  part  of  the  order 
granted  by  the  Judge  which  constituted  the 
rule  nisi  proper,  or  order  to  show  cause  why 
a  new  trial  should  not  be  granted,  was  the 
effect  of  it  to  authorize  a  dismissal  of  the 
motion  on  February  10,  1908?  It  was  con- 
tended that  this  order,  which  was  granted 
on  December  8,  1907,  required  the  plaintiff 
in  the  action  (respondent  in  the  motion)  to 
show  cause  why  a  new  trial  should  not  be 
granted,  setting  the  hearing  for  the  first  Mon- 
day in  February,  1907,  which  was  an  impos- 
sible date,  being  already  long  past,  and  that 
therefore  the  motion  should  be  dismissed. 
There  are  two  ways  in  which  this  rule  nisi 
can  be  viewed — one  that  the  date  set  for  the 
hearing,  the  "first  Monday  in  February, 
1907,"  was  a  mere  inadvertence,  when  1908 
was  intended.  This  was  no  doubt  the  fact 
The  order  was  granted  on  December  3,  1907. 
It  is  a  matter  of  common  knowledge  how  dif- 
ficult it  is  at  the  dose  of  one  year  and  the 
beginning  of  the  next  to  at  once  change  the 
figure  of  the  calendar,  so  as  to  write  the  new 
year  instead  of  the  old  one.  This  order  was 
granted  during  the  term  of  court,  and  set 
the  hearing  "in  vacation."  The  Judge  un- 
Queijitiohably  did  not  intend  to  set  it  for 
hearing  in  a  vacation  which  had  been  past 
for  a  year.  Plainly  it  was  meant  to  be  dur- 
ing the  vacation  which  would  follow  the 
then  present  term  of  the  court,  and  would  in- 
clude the  first  Monday  in  February,  1908.  If 
the  rule  nisi  be  construed  as  in  fact  return- 
able on  such  mentioned  date,  there  would  be 
no  further  difficulty  in  the  case,  because  on 


that  date  further  appreciate  action  was  tak* 
en.  But  if  we  are  constrained  to  treat  the 
rule  nisi  as  returnable  on  the  first  Monday 
in  February,  1907,  as  the  ^written  order  standi 
unchanged,  then  the  effect  would  be  that  the 
presiding  Judge  had  granted  a  rule  nisi,  but 
had  fixed  an  impossible  date  in  vacation  for 
the  hearing.  To  authorize  a  hearing  in  va- 
cation, but  to  set  an  impossible  date  there- 
for, would  be  equivalent  to  setting  no  date. 
In  Eady  v.  Atlantic  Goast  Line  R.  Co.,  129 
Ga.  363,  68  S.  E.  895,  where  a  motion  for  a 
new  trial  was  duly  filed  during  the  term  at 
which  the  verdict  was  rendered,  and  at  that 
term  the  Judge  passed  an  order  continuing 
the  motion  to  an  indefinite  and  unnamed  day 
in  vacation,  but  providing  that  if  the  motion 
was  not  previously  heard  in  vacation  it 
should  stand  on  the  docket  to  be  heard  dur- 
ing the  next  term  of  court,  and  no  brief  of 
evidence  was  filed  with  the  motion,  but  in 
the  order  above  referred  to  it  was  provided 
"that  the  movant  have  until  the  hearing, 
whenever  it  may  be,  to  prepare  and  present 
the  brief  of  evidence,"  and  the  brief  of  evi- 
dence was  not  filed  until  the  next  term  after 
the  order  was  passed,  it  was  held  that  the 
court  had  Jurisdiction  at  that  term  to  ap- 
prove the  brief  of  evidence  and  to  decide  the 
motion  on  its  merits.  The  result  of  fixing  an 
impossible  day  in  vacation  for  the  hearing  of 
a  motion  for  a  new  trial  would  not  be  to 
cause  its  dismissal,  but  to  cause  it  to  stand 
until  the  next  term  of  court,  when  it  could 
be  heard.  If  the  order  was  not  sufficient  to 
authorize  the  Judge  to  pass  upon  the  motion, 
we  do  not  see  how  it  was  any  more  sufficient 
to  give  him  authority  to  dismiss  It  in  vaca- 
tion. If  the  error  in  fixing  the  date  deprived 
him  of  Jurisdiction  to  deal  with  the  motion 
during  the  vacation,  it  equally  deprived  him 
of  Jurisdiction  to  dismiss  It  See  Miller  v. 
Thlgpen,  121  Ga.  475,  49  S.  B.  286.  At  most, 
the  rule  nisi  was  irregular,  not  void;  and 
Irregularities  in  the  form  of  such  a  rule  have 
been  held  waivable.  In  ■  fact,  it  has  been 
held  that,  while  a  rule  nisi  ought  to  be  grant- 
ed, its  absence  may  be  waived,  and  will  not 
wholly  annul  the  proceedings  had  on  the  mo- 
tion where  such  waiver  has  taken  place.  Mc* 
Intire  v.  Tyson,  '66  Ga.  468;  Ga.  R.  CJo.  v.. 
Usry,  82  Ga.  64,  8  S.  B.  186»  14  Am.  St  Rep. 
140,  If  the  presiding  Judge  construed  the  or- 
der which  was  granted  on  December  8,  1907^ 
as  conferring  no  power  upon  him  to  act  in 
vacation,  he  should  not  have  proceeded  fur- 
ther, but  should  have  allowed  the  motion  to 
stand  until  it  could  be  dealt  with  at  the  next 
term  of  court  If  he  construed  it  as  confer- 
ring authority  upon  him  to  act,  he  should  not 
have  dismissed  it  See  Arrington  v.  Cronin, 
123  Ga.  870,  51  S.  E.  708. 

Judgment  reversed.    All  the  Justices  con* 
cur. 
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(132  Ga.  87f) 

BATTLE  r.  ATLANTIC  COAST   UNE  R. 

00.  et  aL 
(Supreme  Coart  of  Qeorgia.     April  14,  1900.) 
1.  Action  (i  50*)— Misjoihdeb— Pabtibs  aud 

INTEBESTB   IftVOJ^YVD, 

Where  suit  was  brought  against  two  rail* 
road  companies  by  an  employ^  who  had  been 
discharged  by  one  of  them,  in  whose  service  he 
was  at  the  time,  and  the  petition  showed  no 
contract  of  emplojrment  with  him  binding  both 
of  them,  and  no  such  common  action  on  their 
part  as  rendered  both  liable  to  him  in  relation 
to  the  subject-matter  of  the  suit,  and  the  mat- 
ters charged  against  each  were  separate  and  in* 
dependent,  the  petition  was  demurrable  for  mis- 
joinder of  parties  and  causes  of  action. 

[EkL  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  §  50.*1 

2l  Mabteb  and  Sebvakt  (§  39*)— Acrioiv  bt 

E5MPL0Ti— CONTBAOT  OF  ]&£PIiOTMENT— PETI- 
TIOW. 

The  petition  alleged  that  in  the  railroad 
eerrice  promotion  is  a  matter  of  merit,  and 
an  employe's  rank,  in  point  of  seniority  and  dig- 
nity, determines  the  kind  and  lucrativeness  of 
the  employment  and  the  beneficial  preferences 
to  which  he  may  be  entitled  while  in  the  serv- 
ice; that  the  plaintiff  had  been  in  the  service 
of  one  railroad  company  for  a  considerable 
length  of  time,  and  had  been  promoted  to  the 
position  of  a  passenger  conductor;  that  he  and 
other  employ^  were  transferred  by  that  com- 
pany to  another  railroad  company,  with  an 
agreement  between  the  two  companies  that  such 
em  ploy  &  were  to  receive  and  maintain  the  iden- 
tical rank  with  the  second  company,  with  the 
same  rights,  privileges,  and  benefits  to  which 
they  were  entitled  in  the  former  employment; 
that  on  the  faith  of  this  he  acquiesced  in  the 
transfer;  and  that  the  second  company,  after 
retaining  the  plaintilf  in  its  employment  for  a 
considerable  length  of  time,  discontinued  him 
"in  the  position  and  service  to  which  he  had 
been  accustomed,  and  to  which  he  had  been 
entitled  as  aforesaid.**  Held,  that  the  petition 
set  forth  no  such  contract  of  employment  be- 
tween the  plaintiff  and  dther  company,  and  no 
such  breach  of  contract,  as  would  authorise  a 
recovery;   and  it  was  demurrable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  89.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  6.  Charlton,  Judge. 

Action  by  C.  L.  Battle  againgt  the  Atlantic 
Coast  Line  Railroad  Company  and  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

C.  li.  Battle  brought  suit  against  the  At- 
lantic Coast  Line  Railroad  Company  and  the 
Southern  Railway  Company,  alleging  as  fol- 
lows: In  the  fall  of  1899  the  plaintiff  enter- 
ed the  employment  of  the  Savannah,  Florida 
ft  Western  Railway  Company  In  the  capacity 
of  flagman  and  brakeman,  running  between 
Savannah  and  JacIcsonvUle  and  Waycross 
and  Gainesville.  He  continued  In  the  em- 
ployment of  that  company,  and  was  promoted 
from  time  to  time  from  the  position  of  flagman 
and  brakeman  to  that  of  extra  freight  con- 
ductor, freight  conductor,  and  extra  passenger 
conductor,  and  he  continued  in  the  employ- 


ment of  the  company  until  it  was  purchased 
absorbed  by,  and  consolidated  with  the  Atlan* 
tic  Coast  Line  Railroad  Company,  and  there^ 
after  remained  in  the  empk^ment  of  the  lat* 
ter  company  up  to  July  2, 1902,  "and  retained, 
while  in  the  employment  of  said  Coast  Line 
Company,  all  the  rights,  privileges,  and  rela- 
tiye  rank  which  he  enjoyed  while  an  employd 
of  said  Savannah,  Florida  ft  Western  Rail- 
way  Company."  Promotion  is  a  matter  of 
merit,  and  an  employe's  rank  in  the  service, 
in  point  of  seniority  and  dignity,  determines 
the  kind  and  lucrativeness  of  employment 
and  the  beneficial  preferences  to  which  he 
may  be  entitled  while  in  the  service,  and 
"in  order  to  continue  the  beneficiary  of  the 
privileges  and  benefits  inuring  to  an  employ^^ 
by  reason  of  his  rank,  that  rank  must  be 
maintained  at  all  times."  On  July  2,  1902, 
his  rank  with  the  Atlantic  Coast  Line  Rail- 
road  Company  was  that  of  a  passenger  con* 
ductor,  in  which  capacity  he  was  entitled  to 
a  run  on  a  passenger  train  south  of  Savan- 
nah, and  to  enjoy  with  that  company  due 
consideration  for  his  employment  with  the 
Savannah,  Florida  ft  Western  Railway  Com^ 
pany.  On  the  day  mentioned  he  was  trans- 
ferred by  the  Atlantic  Coast  Line  Railroad 
Company  from  Its  employment  to  the  employ- 
ment  of  the  Southern  Railway  Company. 
This  was  done  under  an  agreement  and  con- 
tract entered  into  between  the  Southern  Rail- 
way Company  and  the  Atlantic  Coast  Line 
Railroad  Company  and  the  plaintiff  and  6ther 
employ^  of  the  Atlantic  Coast  Line  Rail- 
road Company,  which  contract  is  evidenced 
by  letters  attached  to  the  petition.  Under 
the  terms  of  that  contract  the  Atlantic  Coast 
LlQe  Railroad  Company  was  to  transfer  to 
the  Southern  Railway  Company,  and  the  lat- 
ter was  to  receive,  certain  employ^  of  the 
Atlantic  Coast  Line  Railroad  Company, 
among  whom  was  plaintiff,  which  employes, 
when  so  transferred,  were  to  have,  receive, 
and  maintain  the  identical  rank,  with  the 
same  rights,  privileges,  and  benefits,  to  which 
they  were  entitled  in  their  employment  with 
the  Atlantic  Coast  Line  Railroad  Company, 
and  were  to  be  employed  by  the  Southern 
Railway  Company  in  similar  capacities  to 
those  occupied  by  them  under  the  other  • 
company,  and  were  in  all  respects  to  rank 
with  the  same  degree  of  dignity  and  priority 
as  though  they  had  been  employ^  of  the 
Southern  Railway  Company  for  the  same 
length  of  time  and  in  the  same  capacity  as 
regular  employes  of  that  company,  "and 
were  to  receive  the  same  consideration  at 
the  hands  of  the  Southern  Railway  Company 
as  their  own  employes."  In  the  contract  de- 
scribed the  plaintiff  was  one  of  the  parties, 
he  was  a  party  to  the  consideration,  and 
the  contract  was  entered  into  for  his  benefit 
and  for  the  benefit  of  the  defendant  railway 
companies;  and  plaintiff  had  a  legal  and  equi- 
table Interest  in  Its  performance,  and  it  was 


•For  other  < 


\  a—  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  dat«,  ft  Reporter  IndezM 
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in  reliance  npon  such  an  agreement  that  he 
consented  to  be  transferred  from  the  employ- 
ment of  the  Atlantic  Coast  Line  Railroad 
Company  to  the  employment  of  the  Southern 
Railway  Company,  in  the  capacity  of  a  pas- 
senger conductor.  He  was  employed  by  the 
Southern  Railway  Company  on  July  2,  1902, 
and  was  given  *'the  rights  to  which  his  rank 
and  priority  entitled  him"  until  June  27, 
1903,  when,  for  no  cause  whatever,  he  was 
relieved  from  duty  by  the  Southern  Railway 
Company  as  a  passenger  conductor,  and  his 
run  was  given  to  employes  of  that  company 
whose  service  with  it  was  of  longer  dura- 
tion than  his  had  been,  "but  whose  rights  in 
the  line  of  promotion,  as  determined  by  the 
agreement  made  with  your  petitioner  at  the 
time  he  entered  the  service  of  the  Southern 
Railway,  were  of  lower  rank  than  petition- 
er's." After  he  was  relieved  from  duty,  he 
protested  both  to  the  Southern  Railway  Com- 
pany and  to  the  Atlantic  Coast  Line  Railroad 
Company  against  the  violation  of  said  con- 
tract; and  thereafter,  on  March  23,  1904,  the 
Southern  Railway  Company  reinstated  him 
in  his  former  capacity  and  in  his  regular  run. 
After  he  was  relieved  from  service,  and  be- 
fore he  was  reinstated,  he  presented  himself 
to  the  Atlantic  Coast  Line  Railroad  Company 
for  reinstatement  in  their  service,  at  the 
same  rank  and  with  the  same  degree  of  pri- 
ority to  which  he  would  have  been  entitled, 
had  he  steadily  remained  in  the  employment 
of  that  company  and  had  not  permitted  him- 
self to  be  transferred  to  the  Southern  Rail* 
way  Company,  under  the  contract,  agree- 
ment, and  guaranty  of  the  Atlantic  Coast 
Line  Railroad  Company  with  plaintiff  that 
his  rights,  in  all  respects,  would  be  protect- 
ed by  the  Southern  Railway  Company,  the 
same  as  though  he  had  continued  in  the  em- 
ployment of  the  other  company;  and  the  At- 
lantic Coast  Line  Railroad  Company '  failed 
and  refused  to  receive  him  back  upon  such 
terms.  From  March  23,  1904,  the  date  of 
his  reinstatement  by  the  Southern  Railway 
Company,  to  April  9,  1907,  "he-  was  given 
all  his  rights  and  privileges,  in  accordance 
with  his  rank  and  right  of  seniority,  and 
his  rights,  during  that  period  of  time,  were 
»  at  all  times  recognized  in  accordance  with 
the  contract  made  on  July  2,  1902";  but  on 
April  9,  1907,  the  Southern  Railway  Com- 
pany broke  Its  contract  and  discontinued 
plaintiff  "in  the  position  and  service  to  which 
he  had  been  accustomed,  and  to  which  he 
was  entitled  as  aforesaid."  His  services  to 
the  Southern  Railway  Company  were  at  all 
times  satisfactory,  he  discharged  his  duties 
faithfully  and  well,  and  no  cause  whatever 
exists,  as  far  as  efficiency  and  service  are 
concerned,  to  authorize  or  warrant  his  dis- 
continuance in  the  passenger  service  and  in 
his  regular  run.  Subsequently  to  April  9, 
1907,  he  called  upon  the  Atlantic  Coast  Line 
Railroad  Company  to  carry  out  in  good  faith 
with  him  the  contract  and  agreement  under 
which  he  was  transferred  to  the  employment 


of  the  Southern  Railway  Company,  and,  to 
that  end,  to  institute.  In  his  behalf,  a  suit 
against  the  Southern  Railway  Company,  call- 
ing upon  it  "to  live  up  to  this  contract  and 
agreement  with  the  Atlantic  Coast  Line  Rail- 
road Company  and  your  petitioner."  This 
request  was  declined.  Plaintiff's  seniority 
and  rank  as  a  passenger  conductor  is  a  val- 
uable asset  to  him,  and  is  a  means  whereby 
he  is  enabled  to  earn  a  livelihood  and  the 
salary  paid  to  passenger  conductors  on  the 
run  south  of  Savannah.  The  damage  he  has 
sustained  consists  In  the  loss  of  time  from 
June  28,  1903,  to  March  23,  1904,  at  a  salary 
of  $100  per  month,  and  lost  time  from  April 
9,  1907,  to  the  commencement  of  the  suit,  at 
a  salary  of  $100  per  month,  "and  for  such  fur- 
ther lost  time  as  he  may  incur  in  the  future,** 
and,  "further,  in  the  loss  of  his  rank  of 
seniority  in  the  railway  service,  which  said- 
rank  is  a  valuable  asset  to  a  railroad  man, 
as  upon  it  depends  his  salary,  the  nature  or 
his  work,  and  the  desirability  of  the  work  as* 
signed  to  him,"  and,  still  further,  because^ 
his  advanced  years  makes  it  difficult  for  him 
to  start  life  anew  in  the  railway  service,  as^ 
the  opportunities  are  not  open  to  a  man  or 
his  years  as  to  a  younger  man,  and  the  salary^ 
which  it  wouTd  be  possible  for  him  to  earn, 
starting  anew,  would  be  considerably  less 
than  that  which  he  is  now  entitled  to  earn* 
by  reason  of  his  rank  and  seniority,  and 
the  work  in  starting  anew  would  also  be 
more  arduous  and  hazardous,  "all  of  which 
said  items  of  damage  were  in  the  contempla- 
tion of  the  parties  at  the  time  said  contract 
was  made." 

Plaintiff  laid  his  damages  at  $1,000.  At- 
tached to  the  petition  were  copies  of  the- 
three  letters  referred  to  in  it  as  evidencing 
the  contract.    They  are  as  follows: 

"Savannah,  Ga.,  July  20,  1908. 

"Mr.  C.  L.  Battle,  Bartow,  Ga.  Classifica- 
tion of  Employes — Plant  System  Employ^ 
Transferred  to  Southern  Railway.  Dear 
Sir:  Replying  to  your  letter  of  the  18th,  beg 
to  state  that  upon  receipt  of  your  first  letter 
I  wrote  General  Manager  Ackert  of  the 
Southern  Railway,  explaining  to  him  fully 
the  conditions  under  which  you  and  other 
Plant  System  employes  were  transferred  to- 
the  Southern  Railway ;  that  is,  that  It  was 
understood  their  rights  would  be  protected. 
I  have  not  yet  heard  from  Mr.  Ackert,  but 
as  soon  as  I  do  I  will  advise  you.  Very 
truly  yours,  [Signed]  W.  B.  Denham,  Gen- 
eral Superintendent." 

"Savannah,  Ga.,  July  31,  1903. 

"Mr.  0.  H.  Ackert,  General  Manager 
Southern  Railway,  Washington,  D.  0.  Clas- 
sification  of  Employes— Plant  System  Em- 
ployes Transferred  to  Southern  Railway. 
Dear  Sir:  I  have  your  favor  of  the  27th,  in 
reply  to  mine  of  the  13th.  I  beg  to  hand  you- 
herewith  copy  of  letter  from  your  superin- 
tendent, Mr.  Wells,  regarding  the  rights  of 
the  men  we  turned  over  to  your  company 
on  July  1, 1902.    It  was  on  my  guaranty  that 
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they  woa]d  always  have  their  rights  south 
of  Savannah  that  they  agreed  to  go  to  the 
Southern  Railway,  and  you  promised  me 
yourself,  in  your  car,  In  the  presence  of  Mr. 
Dugan,  that  If  you  took  these  men  In  your 
service  yoa  would  always  see  that  their 
rights  were  maintained.  Of  course,  the  men 
feel  that  they  have  not  been  treated  right, 
and  I  cannot  help  but  agree  with  them. 
Yours  very  truly,  [Signed]  W.  B.  Denham, 
General  Sux>erintendent." 

"Savannah,  Ga.,  September  21,  1903. 

"Mr.  0.  L.  Battle,  Bartow,  Ga.  Classifica- 
tion of  Employes — Employes  Transferred  to 
Southern  Railway.  Dear  Sir:  Your  letter 
of  the  18th  inst.  received,  and  it  certainly 
would  afford  me  pleasure  to  do  anything  I 
could  with  Mr.  Ackert,  or  the  Southei*n  Rail- 
way people,  to  have  them  carry  out  their 
agreement  with  me  regarding  the  transfer 
of  you  men  to  the  Southern;  but  you  can 
readily  understand  that  I  have  no  authority 
to  force  Mr.  Ackert  to  do  this.  He  made 
the  agreement  with  me  In  good  faith,  and 
I  transferred  you  men  to  him  with  that 
understanding;  but,  if  he  fails  to  carry  out 
the  agreement,  there  is  no  way  in  the  world 
that  I  can  force  him  to  do  it  Now,  as  to 
allowing  you  to  take  your  rights  with  the 
Atlantic  Coast  Line  that  you  had  previous 
to  going  with  the  Southern,  this  is  a  matter 
that  will  have  to  be  decided  by  the  men. 
Put  yourself  in  the  position  of  one  of  the 
Atlantic  Coast  Line  conductors,  and  suppose 
that  I  was  to  place  you  back  on  the  Atlantic 
Coast  Line,  where  you  were  previous  to 
going  with  the  Southern;  what  would  you 
think  about  it?  You  would  say  right  away 
that  I  had  no  right  to  do  it ;  that  these  men 
left  the  Atlantic  Coast  Line,  and  if  they 
want  to  come  back  they  should  come  back 
as  new  men.  Now,  I  will  say  to  you  that  if 
all  of  the  men  are  willing  that  you  should 
be  transferred  back  to  the  Atlantic  Coast 
Line,  with  the  same  rights  that  you  had 
previous  to  going  to  the  Southern  Railway, 
I  am  perfectly  willing  for  you  to  come  back ; 
bat  I  do  not  think  I  have  the  authority  to 
put  you  ahead  of  these  men,  and  I  have  no 
doubt  but  that  you  will  agree  with  us.  Yours 
very  truly,  [Signed]  W.  B.  Denham,  Gen- 
eral Superintendent." 

Each  of  the  defendants  demurred  to  the 
petition  generally  and  specially.  Among  the 
grounds  of  the  demurrer  of  the  Atlantic 
Coast  Line  Railroad  Company  were  the  fol- 
lowing: (1)  The  petition  does  not  show  with 
sufficient  fullness  or  certainty  the  terms  of 
the  contract  alleged  to  have  been  made  be- 
tween the  defendant  railroad  companies.  (2) 
It  does  not  sufficiently  describe  the  employ^ 
who  were  the  subjects  of  the  contract,  nor 
show  what  class  of  employ te  was  the  subject 
thereof.  (3)  It  does  not  show  the  contract 
of  employment  between  the  plaintiff  and  the 
Atlantic  Coast  Line  Railroad  Company,  in 
existence  at  the  time  of  the  transfer  to  the 
Southern  Railway  Company.    (4)  There  is  a 
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misjoinder  of  parties  and  causes  of  action. 
The  petition  shows  no  community  of  interest 
between  the  defendants.  It  shows  no  Joint 
contract  between  defendants  and  plaintilT. 
It  shows  no  right  to  recover  against  the  de- 
fendants Jointly.  The  rights  claimed  by 
plaintiff  are  against  the  defendants  individ- 
ually and  severally,  and  not  Jointly.  Plain- 
tiff seeks  damages  because  of  a  failure  of  the 
Southern  Railway  Company  to  continue  him 
in  its  employment,  in  which  breach  of  duty, 
if  any,  the  other  defendant  took  no  part 
and  is  not  concerned.  He  seeks  damages  for 
the  time  he  has  been  unemployed  by  the 
defendant,  which  damages,  if  any,  were  not 
caused  by  the  Southern  Railway  Company. 
He  seeks  future  damages  because  of  the  fail- 
ure of  the  Atlantic  Coast  Line  Railroad  Com- 
pany to  employ  him;  and  such  damages,  if 
any,  the  Southern  Railway  Company  did 
not  cause.  The  demurrer  of  the  Southern 
Railway  Company  was  substantially  the 
same,  except  that  the  fourth  ground  stated 
that  the  plaintiff  sought  to  recover  damages 
for  the  time  he  had  been  unemployed  by  the 
Southern  Railway  Company,  which  were  not 
caused  by  the  Atlantic  Coast  Line  Railroad 
Company,  and  for  future  damages  because  of 
the  failure  of  the  Southern  Railway  Com- 
pany to  employ  him,  which  the  Atlantic 
Coast  Line  Railroad  Company  did  not  cause. 
The  court  sustained  the  demurrer  and  dis- 
missed the  action.    The  plaintiff  excepted. 

Oliver  ft  Oliver,  for  plaintiff  in  error.  Os- 
borne &  Lawrence,  Garrard  ft  Meldrim,  and 
Shelby  Myrick,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts 
as  above).  The  petition  of  the  plaintiff  was 
properly  dismissed  on  demurrer,  for  two  rea- 
sons: First.  Because  it  sought  to  Join  sep- 
arate and  independent  parties  and  causes  of 
action,  as  to  both  of  which  there  was  a 
misjoinder.  No  breach  of  a  common  con- 
tract with  or  duty  toward  the  plaintiff  on 
the  part  of  both  defendants  was  shown. 
It  was  claimed  that  the  Atlantic  Coast  Line 
Railroad  Company  had  damaged  the  plain- 
tiff in  one  way,  and  that  the  Southern  Rail- 
way Company  had  damaged  him  in  another, 
but  not  that  there  was  any  common  viola- 
tion of  contract  or  duty  by  both  of  them 
Jointly,  causing  damage  to  him.  Second. 
No  cause  of  action  was  set  out  against  ei- 
ther defendant  While  the  petition  made  fre- 
quent references  to  the  plaintiff's  "rights"  of 
priority  in  the  line  of  promotion  in  his  work, 
it  failed  to  show  that  there  was  any  such 
legal  right,  or  exactly  what  it  was,  or  how 
it  arose. .  It  showed  no  contract  on  the  part 
of  any  of  the  companies  mentioned,  made 
with  him,  to  employ  him  for  any  definite 
length  of  time,  or  not  to  discharge  him 
except  under  certain  specified  circumstances, 
or  that  it  would  promote  him  in  any  par- 
ticular manner.  He  was  first  in  the  em- 
ployment of  the  Savannah,  Florida  ft  West- 
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ern  Railway  Company,  and  it  was  alleged 
that,  when  that  road  was  purchased  by  and 
absorbed  and  consolidated  with  the  Atlan- 
tic Coast  Line  Railroad  Company,  he  re- 
mained in  the  employment  of  the  latter  com- 
pany, and  retained  ''all  the  rights,  priyi- 
leges,  and  relative  rank  which  he  enjoyed 
while  an  employ^  of  the  said  Savannah, 
Florida  &  Western  Railway  Company."  But 
it  was  not  shown  that  he  had  any  contract 
with  the  first  company  which  gave  him  any 
definite  rights,  privileges,  or  rank,  or  that 
he  had  any  contract  with  the  second  com- 
pany on  that  subject  So,  also,  it  was  al- 
leged that,  when  he  was  transferred  to  the 
employment  of  the  Southern  Railway  Com- 
pany, he  retained  the  same  rights,  privileges, 
and  benefits  to  which  he  was  entitled  in 
hla  employment  with  the  Atlantic  Coast 
Line  Railroad  Company;  but  it  was  not  al- 
leged that  there  was  any  contract  between 
either  of  the  companies  and  him,  by  which 
he  was  employed  for  any  definite  time,  or 
so  as  not  to  be  subject  to  discharge  or 
change  in  position.  There  were  some  gen- 
eral statements  that  in  the  railroad  service 
promotion  is  a  matter  of  merit,  and  that 
"an  employe's  rank  in  the  service,  in  point 
of  seniority  and  dignity,  determines  the  kind 
and  lucrativeness  of  employment  and  the 
beneficial  preferences  to  which  he  may  be 
entitled  while  in  the  service."  But  such 
general  allegations  can  furnish  no  ground 
for  a  recovery  of  damages  because  of  the 
discharge  of  the  plaintiff.  This  is  not  a 
question  of  expediency,  or  even  of  ethical 
propriety,  but  of  law;  and  the  plain tlfTs 
petition  showed  no  infraction  of  any  legal 
duty  which  authorised  a  recovery  by  him. 
Judgment  afOrmed.  All  the  Justices  con- 
cur. 


(132  Ga.  601) 

LOUISVILLE  &  N.  R.  GO.  et  al.  v.  VBN- 

ABLE. 
(Supreme  Court  of  Georgia.    April  19,  1909.) 
1.  CASBIEBS    (f    158*)— iNJtJBY   TO    Fbbigh'T— 

Damages — Liuiting     LiABiumr  -^  Negu- 

gbncb. 

Under  the  evidence  in  this  case  it  could 
not  be  held  as  matter  of  law  that  the  ahippers 
of  the  stone  which  was  damaged  were  limited 
in  their  recovery  to  an  amount  stated  in  the 
bills  of  lading,  if  such  damage  resulted  from  neg^ 
ligence  on  the  part  of  the  carrier ;  and  it  being 
admitted  on  the  trial  that  there  was  no  issue 
in  the  case,  as  presented  by  the  evidence,  except 
the  construction  of  the  bills  of  lading  intro- 
duced, there  was  no  error  in  directing  a  verdict 
for  the  plaintiff  for  the  amount  admitted  by 
the  defendant  to  be  due,  if  the  court's  construc- 
tion of  the  bill  of  lading  was  correct.  On  the 
general  subject,  see  Georgia  So.  &  Fla.  Ry.  Co. 
V.  Johnson,  121  Ga.  231,  48  S.  E.  807 ;  Central 
of  Ga.  Ry.  Co.  v.  Hall,  124  Ga.  322,  52  S.  B. 
679,  4  L.  R.  A.  (N.  S.).898,  110  Am.  St  Rep. 
170  (4),  and  cases  citedf. 

(a)  There  was  no  exception  or  contention  that 
the  court  should  have  submitted  to  the  jury  as 
a  question  of  fact  whether  there  was  a  bona 


fide  effort  to  valne  the  stone  shipped  and  express 
such  value  in  the  bill  of  lading. 

[Ed«  Note.~For  other  cases,  see  Oarriexi, 
Cent  Dig.  §  664;   Dec  Dig.  §  158.*] 

Z,  Cabbixbs  (§  168*)~Shifmbiit  of  Fbciokt 
^Amouitt  or  Damages. 

The  more  especially  did  the  court  not  err 
"in  not  holding  that  the  plahitifh  were  lunlted 
in  recovery  of  damages  to  the  value  of  the  stone 
as  set  out  in  the  bills  of  lading  received  by  the 

Slaintiffs  from  the  defendants,"  when  the  evl- 
ence  showed  that  some  of  the  bills  of  lading 
expressed  a  value  of  20  cents  per  cubic  foot, 
and  others  40  cents  per  cubic  foot,  which  the 
parol  testimony  stated  was  an  erroneous  entry, 
and  should  have  been  20  cents,  and  some  of 
them  expressed  no  valuation  at  all. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.- Dig.  §  ICa*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  L  S.  Roan,  Judge. 

Action  by  S.  H.  Venable  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  oth- 
ers. Judgment  for  plaintiff.  Defendants 
bring  error.   Affirmed. 

Jos.  B.  &  Bryan  Cummlng  and  M.  A.  Can- 
dler, for  plaintiirs  in  error.  James  L.  Key, 
for  defendant  in  ^rror. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


i        (lis  OS.  no 

SPENCER  V.  SCHUMAN. 
(Supreme  Court  of  Georgia.     April  19,  1«».) 

1.  MOBTGAGES  (§  37*)— EQUITABLE  MOBIHJAGB 
— ABSOLUTE  Dl&ED  AS  MOBTGAGE — EjVIDENCB. 

A  deed  absolute  on  its  face  may  be  shown 
by  parol  evidence  to  have  been  intended  to  con- 
vey title  only  for  the  purpose  of  securing  a 
debt  where  the  grantee  has  not  taken  possession 
SL'^^^P^^P^'^y-  Askew  V.  Thompson,  129  Cku 
325,  58  S.  E.  854. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig  §  98;   Dec  Dig.  §  37.*1 

2.  Mobtgages  ({  37*)  —  Absolute  Deed  as 
mobtg  ag&-b^v  idence. 

Where  one  brought  a  statutory  complaint 
for  land,  and  relied  for  a  recovery  upon  title 
conveyed  to  him  by  the  defendant  by  a  deed 
claimed  by  the  plaintiff  to  be  absolute,  and  the 
defendant  filed  a  defense,  and  offered  testimony 
in  support  thereof,  that  the  deed  was  given  to 
secure  a  debt  which  had  been  fully  paid  before 
the  action  was  brought,  it  was  not  error  upon 
the  trial  to  admit  in  evidence,  over  the  plain- 
tiff's objections,  the  following  testimony  of  a 
witness  for  the  defendant:  *I  adced  Spencer 
[plalntifin  if  he  was  not  to  make  a  deed  back  to 
Schuman^s  [defendant's]  wife  when  the  money 
was  paid  back.  At  first  he  laughed,  and  did  not 
answer,  and  then  said  'Yes.' "  Such  evidence 
was  admissible  as  an  admission  by  the  plaintiff 
to  illustrate  the  issue  to  be  tried,  and  was  not 
subject  to  the  objection  made  thereto  that  it 
was  irrelevant  and  incompetent,  and  there  were 
no  pleadings  to  authorize  its  admission. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  101 ;  Dec.  Dig.  {  37.*] 

3.  TbIAL     (I     251*)--In8TBUOTIONS— Appuoa- 

BiHTT  TO  Case. 

The  record  not  disclosing  that  any  of  the 
pleadings  in  the  case  were  verified,  or  otherwise 
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swom  to,  It  does  not  appear  that  the  coart  com- 
mitted any  error  in  refusing  to  give  to  the  jury 
the  following  requested  instructions:  '*!  charge 
jou  that  you  haye  a  right  to  consider  the  state- 
ments made  in  swom  pleadings  in  the  case,  in 
weighing  the  eyidence  of  the  party  who  swore 
to  such  pleadings." 

[E)d.  Note.— For  other  cases,  see  QMal,  Oent 
Dig.  I  587;   Dec  Dig.  §  251.*] 

4.    SUFnCIENCT  OV  EyiDBNCE. 

The  eyidence  was  sufficient  tO' support  the 
yerdict,  and  the  court  did  not  abuse  his  discre- 
tion in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Oourt,  Liberty  Coun- 
ty;  Paul  B.  Seabrook,  Judge. 

Action  by  C.  S.  Spencer  against  W.  B. 
Schuman.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Stubbs  &  Chapman,  for  plaintiff  in  error. 
A.  S.  Way,  for  defendant  In  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
JoBtlces  concur. 


(132  Gft.  484) 


WOOD  y.  WOOD. 


(Supreme  Court  of  Georgia.     April  19,  1909.) 

1.  New  Tbiai.  (5  154*)— MoTiow— Rule  Nisi 
— Sebvicb— Time  for. 

Where,  under  the  provisions  of  Civ.  Code 
1895,  I  5484,  an  application  for  a  new  trial  is 
duly  made,  and  a  rule  nisi  issued  thereon,  and 
no  time  is  fixed  for  the  service  thereof,  and 
service  on  the  respondent  is  perfected  in  ample 
time  to  enable  his  counsel  to  prepare  for  the 
hearing  of  the  motion  on  the  day  fixed  by  the 
rule  nisi,  the  motion  is  not  subject  to  dismissal 
because  such  service  was  not  made  within  30 
days  from  the  date  of  the  rendition  of  the  ver- 
dict, notwithstanding  the  term  of  the  court  at 
which  the  verdict  was  rendered  continued  longer 
than  30  days.  Gould  y.  Johnston,  123  Ga.  765, 
51  S.  B.  60a 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  818;    Dec.  Dig.  §  154.*] 

2.  New  Tbial  (|   132*)— Motion— Bbief  of 
Bvidence— Time  for  Piling. 

Where,  upon  an  application  for  a  new  trial 
duly  made,  i^  order  was  passed  providing  that 
the  hearing  of  such  motion  be  had  on  a  specific 
day,  "or  so  soon  as  it  may  be  reached  in  its  or- 
der on  the  motion  docket,  and  that  movant's 
counsel  have  until  and  during  the  hearing  of 
its  case  to  make  out  and  prepare  a  brief  of  the 
evidence,"  the  court  had  authority,  on  or  before 
the  day  of  the  hearing,  to  approve  and  allow 
filed  a  brief  of  the  evidence;  and  where  such 
brief  was  approved  and  filed  after  the  expira- 
tion of  80  days  from  the  rendition  of  the  ver- 
dict, but  before  such  hearing,  the  court  properly 
overruled  a  motion  to  dismiss  the  motion  for 
new  trial  on  the  ground  that  the  brief  of  evi- 
dence was  not  filed  within  80  days  from  the 
date  of  the  verdict,  although  the  term  of  the 
court  at  which  the  verdict  was  rendered  con- 
tinued longer  than  30  days.  Cross  v.  Coflfin- 
Fletcher  Packing  Co.,  123  Ga.  817,  61  S.  E. 
701 ;    Gould  v.  Johnston,  supra. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  275;  Dec  Dig.  §  132.«] 

3.  New  Tbial  Pboperly  Gbanted. 

This  was  the  first  grant  of  a  new  trial,  and 
under  the  facts  appearing  in  the  record  there 


was  no  abuse  of  discretion  In  fsantlng  *  new 
trial. 

(SyUabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Comi- 
ty;   J.  T.  Pendleton,  Judge. 

Action  between  W.  J.  Wood  and  Capitola 
L.  Wood.  From  the  Judgment,  W.  J.  Wood 
brings  error.    Affirmed. 

Rosser  &  Brandon,  for  plaintiff  in  error. 
J,  S.  James  and  0.  P.  Goree,  for  defendant 
In  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(182  Oa.  4S6) 

ADAMS   y.    PHILLIPS. 

(Supreme  Court  of  Georgia.     April  17,  1909.) 

Executors  and   Aduinistbatobb   (f   129^)— 
Recovebt  of  Land^-Agtion  bt  aduinis- 

TBATOB. 

Where  suit  was  brought  by  an  administra- 
tor to  recover  certain  land,  and  it  appeared 
from  the  evidence  introduced  by  the  plaintifiP 
that  his  intestate  died  in  possession,  and  that 
afterwards  a  son  of  the  decedent  took  possession 
with  his  family,  and  'died  while  residing  there, 
and  that  the  widow  of  such  son,  who  remained 
in  possession  after  his  death,  was  the  defend- 
ant in  the  action,  but  there  was  no  evidence 
tiiat  the  administrator  had  ever  been  in  possesr 
sion,  or  that  any  order  for  sale  of  the  land 
had  been  granted,  or  that  there  was  any  ne- 
cessity for  him  to  recover  it  in  order  to  pay 
debts  or  distribute  the  estate  of  his  intestate^ 
a  nonsuit  was  properly  granted. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §  533:  Dec. 
Dig.  §  129.»] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Montgomery 
County ;  J.  H.  Martin,  Judge. 

Action  by  J.  Lb  Adams,  administrator, 
against  Nancy  Phillips.  Judgment  for  de- 
fendant* and  plaintiff  brings  error.  Af- 
firmed. 

J.  B.  Gelger,  for  plalntifT  in  error.  Gra- 
ham &  Graham  and  W.  M.  Lewis,  for  defend- 
ant in  error. 


ATKINSON,  J.  In  an  action  of  complaint 
for  land  tlie  plaintiff,  as  administrator,  was 
nonsuited.  On  the  trial  his  evidence  show- 
ed that  the  intestate  died  in  possession  of  the 
land,  and  that  the  defendant  was  a  widow 
of  a  deceased  son  of  plaintiffs  intestate,  who 
survived  the  Intestate.  The  evidence  did 
not  show  whether  the  son  died  testate  or 
intestate.  At  the  time  of  the  death  of  the 
son  (defendant's  husband),  she  was  living 
with  him  on  the  property  in  dispute.  It 
was  not  shown  that  the  plaintiff,  as  ad- 
ministrator, had  obtained  an  order  to  sell; 
nor  was  it  otherwise  shown  that  it  was 
necessary  for  the  administrator  to  have  pos- 
session of  the  land  in  order  to  pay  debts  or 
make  distribution  among  the  heirs,  nor  was 


•For  otaer  cases  see  same  topio  and  secUon  NUMBER  in  Dec.  >  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


468 


64  SOUTHiJASTBRN  REPORTER. 


(Ga. 


It  Bhown  that  the  administrator  had  ^er 
been  In  possession  and  had  lost  It 

The  wife  was  an  heir  at  law  of  her  de- 
ceased husband*  CIt.  Ck>de  1895,  §  3355. 
There  being  no  evidence  that  the  husband 
left  a  will,  it  is  presumed  that  he  died  Intes- 
tate. Miller  V.  Speight,  61  Ga.  460;  14  Cyc. 
20.  As  the  defendant  was  heir  to  a  son  of 
plaintiff's  intestate,  she  had  an  interest  In 
the  land,  acquired  under  the  laws  of  inherit- 
ance. That  Interest  was  not  antagonistic 
to  the  title  of  the  plaintiff's  Intestate,  but 
was  derived  through  it.  In  order  to  have  re- 
covered from  the  defendant's  husband,  it 
would  have  been  Incumbent  on  the  plaintiff 
to  show  that  he  had  an  order  to  sell,  proper- 
ly granted,  or  that  it  was  necessary  for  him 
to  have  possession  for  the  purpose  of  dis- 
tribution among  the  heirs,  or  for  the  purpose 
of  paying  debts,  or  that  the  land  had  been 
in  his  possession  and  without  his  consent 
was  at  the  time  of  the  trial  held  by  the  de- 
fendant. Dixon  v.  Rogers,  110  Ga.  509,  35 
S.  E.  781;  Holt  v.  Anderson,  98  Ga.  220,  25 
S.  E.  496. 

Civ.  Code  1895,  §  3358,  provides:  "The  ad- 
ministrator may  recover  possession  of  any 
part  of  the  estate  from  the  heirs  at  law,  or 
purchasers  from  them ;  but  in  order  to  recov- 
er lands,  it  is  necessary  for  him  to  show 
upon  the  trial,  either  that  the  property  sued 
for  has  been  in  his  possession,  and  without 
his  consent  is  now  held  by  the  defendant, 
or  that  it  is  necessary  for  him  to  have  pos- 
session for  the  purpose  of  paying  the  debts 
or  making  a  proper  distribution.  An  order 
for  sale  or  distribution,  granted  by  the  ordi- 
nary after  notice  to  the  defendant,  shall  be 
conclusive  evidence  of  either  fact"  While 
this  section  in  terms  refers  to  the  right  of  an 
administrator  to  recover  possession  of  any 
part  of  the  estate  "from  the  heirs  at  law  or 
purchasers  from  them,"  there  is  no  reason 
why  an  heir  of  an  heir  should  in  this  respect 
st^nd  upon  a  different  footing  from  an  origi- 
nal heir  or  a  purchaser  from  him.  In  either 
event  the  title  is  held  derivatively  from  the 
estate  which  the  administrator  is  seeking 
to  administer,  and  the  right  of  the  adminis- 
trator is  only  in  a  representative  capacity. 
For  the  reasons  Indicated  there  was  no  error 
in  granting  a  nonsuit 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(132  Ga.  426) 

ROWB  V.  SPENCER. 
(Supreme  Court  of  Georgia.     April   15,  1909.) 

1.  Sales  (§  145*)— Bill  of  Sale— Place  or 

Execution—Presumption. 

In  the  absence  of  a  recital  in  a  bill  of  sale 
that  it  was  executed  elsewhere,  the  presumption 
is  that  the  situs  of  its  execution  was  the  place 
named  in  the  caption  of  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  145.*] 


2.  Evidence  (§  8A*)  —  Pbesxjmpttons  —  Offi- 
oiAL  Acts. 
'  Unless   it   appears  from   the   face  of  the 


paper  that  the  officer  before  whom  it  was  offi- 
cially attested  was  without  the  territorial  limits 
of  his  official  jurisdiction  in  attesting  the  same, 
it  will  be  presumed  that  he  was  acting  within 
duch  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  105;  Dec.  Dig.  §  83.*] 

3.  Sales  (t  145*)- Bill  of  Sale— Placb  of 
Execution. 

Where  a  bill  of  sale  is  attested  by  a  justice 
of  the  peace  and  notary  public  whose  official 
signature  does  not  disclose  the  countv  of  his 
appointment,  and  the  record  of  the  bill  of  sale 
is  attacked  by  evidence  showinj?  that  the  attest- 
ing official  was  not  an  officer  of  the  county  nam- 
ed in  the  caption  of  the  bill  of  sale,  it  is  com- 
petent to  prove,  in  aid  of  the  record,  that  the 
paper  was  actually  executed  in  the  county  where 
the  attesting  officer  held  his  commission. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  §  145.*1 

4.  Sales  (§  473*)  —  Conditiowal  Sales  — 
Rights  of  Thibd  Persons— Notice. 

The  title  of  one  who  buys  and  pays  for 
personal  property  held  by  his  vendor  under  a 
conditional  contract  of  sale,  but  which  has  never 
been  recorded,  and  of  which  he  has  no  notice, 
is  unaffected-  by  such  conditional  contract  of 
sale;  and  this  is  true,  although  subsequently 
thereto  he  may  have  notice  of  the  contract  of 
conditional  sale  within  the  time  the  law  gives 
for  its  record,  where  the  bill  of  sale  is  not 
properly  recorded  within  such  time. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S{  1377-1390;   Dec  Dig.  §  473.*! 

5.  Trial  (§  296*)  —  Habhless  Ebbob  —  In- 
btbuotions. 

Where  an  erroneous  principle  of  law  is 
charged  as  to  a  material  issue,  the  error  is  not 
rendered  harmless  by  a  subsequent  statement  of 
the  correct  principle,  unless  the  judge  expressly 
calls  the  attention  of  the  jury  to  the  incorrect 
statement  and  retracts  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.^H  705-713,  715,  7ie»  718;    Dec.  Dig.  | 

(Syllabus  by  the  Court.) 

EJrror  from  Superior  Oourt  Gwinnett 
County;    Charles  H.  Brand,   Judge. 

Trover  by  E.  A.  Spencer  against  W.  H. 
Rowe.  Judgment  for  plaintiff,  ^and  defend- 
ant brings  error.     Reversed. 

P.  F.  Juhan,  J.  V.  Pool,  and  J.  A.  Perry, 
for  plaintiff  in  error.  E.  O.  Dobbs  and  I.  Ix 
Cakes,  for  defendant  in  error. 


EVANS,  P.  J.  E.  A-  Spencer  sold  a  pair 
of  mules  to  O.  W.  Humphrey,  reserving  ti- 
tle in  the  purchase-money  notes  given  there- 
for. These  notes,  with  retention  of  title, 
were  recorded  in  Gwinnett  county  within 
30  days  of  their  execution.  The  defendant 
W.  H.  Rowe,  purchased  the  mules  from 
Humphrey  before  the  record  of  the  condi- 
tional sale.  The  original  vendor  brought 
an  action  of  trover  against  Rowe  to  recover 
the  mules  or  their  value,  which  resulted  in 
a  verdict  for  the  plaintiff.  The  court  re- 
fused to  set  aside  the  verdict  on  motion  for 
a  new  trial,  and  the  defendant  excepted. 
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1-3.  The  notes,  with  retention  of  title, 
were  headed,  "Flowery  Branch,  Ga.,  June 
17,  1900,"  and  purported  to  have  been  sign- 
ed before  **J.  P.  Neese,  N.  P.  &  J.  P."  The 
court  allowed  the  attesting  magistrate  to 
testify  that  the  paper  was  executed  at  Bu- 
tord.  In  Gwinnett  county,  over  objection 
that  this  evidence  was  Incompetent,  as  con- 
tradicting the  paper  as  to  the  place  of  Its 
execution.  Flowery  Branch  appearing  by 
the  recitals  in  the  Instrument  to  be  In  Geor- 
gia, the  courts  will  take  judicial  cognizance 
of  the  fact  that  It  Is  an  Incorporated  town 
In 'Hall  county.  It  appeared  aliunde  that 
the  attesting  magistrate  was  a  duly  com- 
missioned officer  of  Gwinnett  county.  In 
the  absence  of  a  recital  In  the  bill  of  sale 
that  It  was  executed  elsewhere,  the  pre- 
sumption Is  that  the  situs  of  its  execution 
was  the  place  named  in  the  caption  of  the 
Instrument  Doe  ex  dem.  Truluck  v.  Peo- 
ples, 1  Ga.  3.  The  law  will  not  Impute  mal- 
practice in  the  officer  by  presuming  that  he 
would  attest  a  paper  beyond  his  territorial 
jurisdiction;  and  where  there  Is  nothing  In 
the  paper  to  Indicate  that  the  attesting  mag- 
istrate Is  an  officer  of  a  county  different 
from  that  stated  in  the  caption,  the  clerk  of 
the  superior  court  would  have  the  right  to 
act  upon  the  presumption  as  to  the  proper 
execution  of  the  paper,  and  record  the  same. 
The  rule  Is  different  where  the  attesting 
magistrate  discloses  In  his  official  signature 
that  he  Is  acting  beyond  the  scope  of  his 
jurisdiction. 

In  the  case  of  Allgood  v.  State,  S7  Ga. 
668,  13  S.  B.  569,  the  defendant  was  convict- 
ed of  the  crime  of  forgery.  The  Instrument 
alleged  to  have  been  forged  was  a  deed.  It 
was  headed,  ''Georgia,  Carroll  County,"  and 
purported  to  have  been  attested  by  A.  J. 
Hansen  and  by  J.  H.  Jones,  a  notary  public 
of  Fulton  county,  Ga.  It  was  recorded  In 
Carroll  county.  A  certified  copy  of  the  rec- 
ord was  offered  In  evidence,  and  this  court 
ruled  that  It  was  Incompetent,  for  the  reason 
that  the  clerk  of  the  superior  court  of  Car- 
roll county  had  no  authority  to  record  the 
deed  In  that  county.  The  deed  In  that  case 
appeared  upon  Its  face  to  have  been  attest- 
ed by  a  notary  public  of  Fulton  county, 
who  had  no  authority  to  witness  a  deed  ex- 
ecuted In  Carroll  county,  where  the  deed 
was  presumptively  executed.  The  bill  of 
sale  In  the  present  case  was  apparently 
properly  executed;  that  Is  to  say,  it  was 
prima  facie  executed  at  Flowery  Branch, 
Ga.,  In  Hall  county.  In  the  presence  of  a  mag- 
istrate who,  until  the  contrary  was  made  to 
appear.  Is  presumed  to  hold  his  appointment 
In  Hall  county.  On  the  trial  It  appeared 
that  the  magistrate  was  actually  an  officer 
of  Gwinnett,  and  that  the  paper  was  actual- 
ly executed  at  Buford,  in  Gwinnett  county. 
It  was  perfectly  competent  to  prove  these 
facts;  for  the  presumption  of  the  situs  of 
the  execution  of  the  paper,  and  of  the  au- 
thority of  the  officer  to  witness  It,  are  mere- 


ly prima  facie.  But  when  a  paper  Is  prima 
facie  entitled  to  record,  and  is  recorded,  and 
It  Is  undertaken  to  overcome  the  presump- 
tion which  the  law  Indulges  to  establish  Its 
prima  facie  right  to  registration.  It  Is  com- 
petent. In  aid  of  the  record,  to  show  that  It 
was  executed  In  the  presence  of  an  officer 
who  had  authority  to  attest  the  paper  at  the 
place  of  Its  actual  execution,  notwithstand- 
ing the  situs  of  its  execution  may  be  at  a 
place  other  than  that  stated  In  the  caption 
of  the  Instrument 

4.  There  was  a  sharp  conflict  In  the  evi- 
dence as  to  the  domicile  of  Humphrey  at 
the  time  of  the  execution,  and  also  at  the 
time  of  the  record,  of  the  conditional  bill  of 
sale.  The  defendant  offered  proof  tending 
to  show  that  he  was  a  resident  of  Fulton 
county  during  this  period,  and  the  plaintiff 
submitted  proof  tending  to  show  that  he 
was  a  resident  of  Gwinnett  county.  It 
appeared  from  the  evidence  that  after  the 
purchase  of  the  mules,  but  before  the  rec- 
ord of  the  conditional  bill  of  sale,  Hum- 
phrey's vendee  had  actual  knowledge  of 
the  conditional  bill  of  sale;  but  he  did  not 
have  such  knowledge  at  the  time  of  the 
purchase.  Exception  Is  taken  to  the  follow- 
ing charge:  "If  you  believe  from  the  evi- 
dence In  this  case  that  the  plaintiff  owned 
the  mules  sued  for  and  sold  them  to  Charlie 
Humphrey,  and  at  the  time  he  sold  them 
and  delivered  them  to  Charlie  Humphrey  he 
took  this  conditional  bill  of  sale  sued  on,  by 
which  he  reserved  the  title  to  said  mules 
until  the  balance  of  the  purchase  money 
was  paid,  and  If  you  believe  from  the  evi- 
dence that  subsequent  to  that  time,  but 
within  30  days,  Charlie  Humphrey  sold  or 
traded  the  mules  to  the  defendant  In  this 
case,  and  that  the  defendant  had  actual  no- 
tice that  the  title  to  said  mules  was  in  the 
plaintiff  within  30  days  from  the  time  plain- 
tiff sold  to  Humphrey,  and  the  defendant 
had  this  actual  notice  while  he  was  in  pos- 
session of  the  mules,  the  plaintiff  In  this 
case  would  be  entitled  to  recover,  although 
you  may  not  believe  that  Charlie  Humphrey 
was  not  a  resident  of  Gwinnett  county  at 
the  time,  and  the  conditional  sale  was  never 
properly  recorded,  and  although  you  may 
further  believe  that  defendant  had  such 
actual  notice  after  he  bought  or  traded  for 
the  mules,  provided  it  was  within  30  days 
from  the  time  plaintiff  sold  the  mules  to 
Charlie  Humphrey." 

This  charge  was  erroneous.  A  condition- 
al sale.  In  order  to  affect  Innocent  third  par- 
ties, must  be  in  writing,  and  recorded  with- 
in 30  days  from  Its  date  In  the  county  of  the 
residence  of  the  maker.  If  not  so  recorded, 
purchasers  of  the  property  from  the  vendee, 
without  notice  of  the  retention  of  title  by 
the  vendor,  will  get  a  good,  title.  If  properly 
recorded  within  30  days,  one  who  purchases 
from  the  vendee  before  actual  record  buys 
subject  to  the  rights  of  the  original  vendor 
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ot  the  property.  It  Is  only  where  such  paper 
l8  properly  recorded  within  80  days  from 
Its  execution  that  the  constractiye  notice 
which  arises  from  its  record  relates  back  to 
the  time  of  its  execution.  The  vice  of  the 
chaige  is  the  declaration  that  a  bona  fide 
purchaser  of  property  Incumbered  by  an  un- 
recorded conditional  bill  of  sale  takes  sub- 
ject to  the  Incumbrance  if  he  subsequently 
has  notice  of  it  within  the  time  allowed  for 
record,  although  the  incumbrance  is  not  re- 
corded within  the  statutory  period  for  rec- 
ord. Singer  Mfg.  Ck>.  v.  Bradfield,  114  Ga. 
808,  40  S.  E.  271. 

5.  Ck>un8el  for  defendant  in  error  insists 
that  this  Instruction,  if  erroneous,  is  cured 
by  a  subsequent  charge  that  '*if  Rowe  did 
not  have  actual  notice  when  he  bought,  and 
Humphrey  lived  at  the  time  in  Fulton  coun- 
ty, the  plaintiff  could  not  prevail."  Where 
an  erroneous  rule  is  charged  as  to  a  ma- 
terial issue,  the  error  is  not  rendered  harm- 
less by  the  subsequent  statement,  or  even 
reiteration,  of  the  correct  rule,  unless' the 
Judge  expressly  calls  the  attention  of  the 
Jury  to  the  incorrect  statement  and  re- 
tracts it  Brush  Electric  Co.  v.  Wells,  108 
Ga.  512,  80  S.  EL  533;  Augusta  Ry.  CJo.  ▼. 
Smith,  121  Ga.  32,  48  S.  E.  681. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(132  Ga.  487) 


ODUM  V.  ODUM. 


(Supreme  Court  of  Georgia.     April  16,  1909.) 

1.  Divorce  (§  202*)— Application  fob  Teic- 
POBABY  Alimony. 

Where  a  husband  brought  suit  for  divorce 
in  a  county  which  waa  not  the  county  of  the 
residence  of  his  wife,  and  no  service  was  made 
before  the  term  of  the  court  to  which  suit  was 
brought,  and  after  such  term,  and  before  the 
next  term,  the  wife  filed  an  answer,  in  which  she 
pleaded  to  the  merits,  and  on  the  back  of  the 
petition  signed  a  writing  wherein  there  was  an 
acknowledgment  of  due  and  legal  service  of 
the  petition  and  process  and  a  waiver  of  copies 
thereof,  held,  while  such  application  was  pend- 
ing, the  wife  had  the  right  to  file  an  applica- 
tion for  temporary  alimony  and  have  a  hearing 
thereon. 

[EM.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  |  593;   Dec  Dig.  §  202.*] 

2.  DivoBCE  (§  201*)— Tempobabt  Alimony. 

The  court  did  not  abuse  its  discretion  in 
deciding  that  the  wife  was  entitled  to  tempo- 
rary alimony,  and  in  awarding  to  her  the 
amount  specified  in  its  order. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  ||  591,  692;   Dec.  Dig.  §  201.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wayne  Coun- 
ty;  T.  A.  Parker,  Judge. 

Action  by  Walter  Odum  against  Lula 
Odum  for  divorce.  From  an  order  granting 
a  temporary  alimony,  plaintiff  brings  error. 
Afilrmed. 


J.  K.  miomas,  for  plaintiff  In  error.  I«. 
L.  Thomas  and  Hines  ft  Jordan,  for  defend- 
ant in  error. 

HOIiDEN,  J.  The  plaintiff  filed  his  peti- 
tion against  his  wife  for  a  divorce,  in  Wayne 
superior  court  on  the  6th  day  of  February,* 
1908 ;  and  process  was  issued,  requiring  the 
defendant  to  appear  at  the  March  term,  1908. 
No  service  by  the  sheriff  of  this  petition 
and  process  was  made ;  but  oa  the  16th  day 
of  May,  1908,  on  the  back  of  the  petition, 
the  defendant,  by  her  attorney  at  law,  sign- 
ed an  acknowledgment  of  due  and  legal  serv- 
ice of  the  petition  and  process,  a  waiver  of  a 
copy  thereof  and  of  all  other  and  further 
service,  and  also  a  waiver  of  the  Jurisdiction 
of  the  court,  and  agreed  that  the  succeeding 
term  of  Wayne  superior  court  be  made  the 
trial  term  of  the  case.  On  the  19th  day  of 
May,  1908,  the  wife  filed  an  answer  to  the 
petition,  wherein,  among  other  allegations, 
she  averred  that  the  acts  of  adultery  charg- 
ed against  her  in  the  petition  were  untrue. 
On  the  22d  day  of  August,  1908,  the  wife 
filed  her  petition  for  temporary  alimony  and 
counsel  fees,  and  asked  an  injunction  against 
the  defendant  disposing  of  any  of  his  prop- 
erty. Service  of  this  petition  for  temporary 
alimony  was  acknowledged  by  the  husband, 
and  upon  the  liearlng  thereof  the  court  over- 
ruled the  motion  of  the  husband  to  dismiss 
the  application  on  the  ground  that  the  wife 
alleged  she  was  a  resid^it  of  Tatnall  county, 
Ga.,  and  not  a  resident  of  Wayne  county, 
where  his  suit  for  divorce  was  filed,  which 
he  alleged  was  a  nullity.  He  contended  that 
the  suit  for  divorce  filled  by  him  was  void, 
and  that  the  proceedings  for  temporary  ali- 
mony could  not  be  maintained.  This  motion 
the  court  overruled,  and,  upon  the  hearing  of 
the  petition  for  temporary  alimony,  awarded 
alimony  and  attorney's  fees  to  the  wife. 

The  answer  and  the  affidavit  of  the  wife 
appear  to  have  been  made  in  Tatnall  county, 
and  she  stated  that  she  waived  jurisdiction 
of  Wayne  superior  court  This  latter  fact 
indicates  she  did  not  reside  in  Wayne  county, 
where  the  husband's  suit  for  divorce  was 
filed.  Counsel  for  both  parties  in  this  case 
seem  to  proceed  on  the  idea  that  it  is  an 
undeniable  fact  that  the  wife  resided  in  Tat- 
nall county  at  the  time  of  the  institution  In 
Wayne  county  of  the  suit  for  a  divorce  by 
her  husband.  If  she  resided  in  Tatnall  coun- 
ty at  the  time  the  suit  for  divorce  was  filed, 
could  she,  under  the  facts  of  this  case,  main- 
tain an  application  for  temporary  alimony? 
In  Civ.  Code  1895,  §  4981,  it  is  provided: 
"Appearance  and  pleading  shall  be  a  waiver 
of  all  irregularities  of  the  process,  or  of  the 
absence  of  process,  and  the  service  thereof.** 
After  the  March  term,  to  which  the  suit  was 
brought,  and  before  the  trial  term,  the  wife 
acknowledged  service  on  the  suit  and  filed 
an  answer  thereto.    It  is  true  that  no  service 
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of  the  petition  and  process  was  made  before 
the  appearance  term ;  but,  when  the  defend- 
ant filed  a  plea  to  the  merits,  this  was  a 
waiver  of  service,  and  the  case  stood  in  the 
same  position  as  if  tlie  defendant  had  been 
properly  served.  It  is  true  that  in  a  suit 
for  divorce  jurisdiction  of  the  court  cannot 
be  waived,  so  as  to  permit  a  suit  for  divorce 
to  be  brought  in  a  county  other  tlian  that 
of  the  residence  of  the  defendant  Oode 
1885,  I  10;  Watts  v.  Watts,  130  Qa.  683,  61 
S.  S.  503.  It  is  also  true  that  an  application 
for  temporary  alimony  will  not  lie  unless 
there  is  a  suit  -for  divorce  or  for  permanent 
alimony  pending.  Will  the  husband  be  per- 
mitted to  say  there  was  no  suit  for  a  divorce 
pending  at  the  time  of  the  application  of 
the  wife  for  temporary  alimony? 

While  his  application  for  divorce  was  on 
file,  the  wife  had  the  right  to  file  an  answer 
thereto.  If  either  party  stated  in  their 
pleadings  that  the  defendant  was  not  a  resi- 
dent of  the  county  in  which  suit  was  filed, 
the  other  party  could  controvert  this  allega- 
tion and  thus  make  and  have  tried  an  issue 
on  the  question  of  Jurisdiction.  She  could 
have  appeared  and  filed  a  plea  to  the  juris- 
diction, and  he  could  not  say  there  was  no 
suit  pending  against  her  until  the  court  sus- 
tained the  plea  and  dismissed  the  suit,  or 
It  was  voluntarily  dismissed  by  the  husband. 
Pending  an  application  by  the  husband  for  a 
divorce  in  a  county  wherein  the  wife  did 
not  reside  when  the  amplication  was  filed, 
the  court  would  have  the  right  to  award  her 
counsel  fees  as  a  part  of  her  temporary  ali- 
mony for  the  purpose  of  contesting  the  issue 
on  the  question  of  jurisdiction,  and  have  it 
properly  tried  and  detei^ined,  and  to  award 
an  amount  for  her  support  pending  the  final 
determination  of  such  issue.  The  fact  that 
the  court  had  no  jurisdiction  might  be  the 
only  ground  on  which  a  wife  might  desire 
to  resist  an  application  for  divorce.  She 
certainly  would  have  the  right  to  make  the 
issue  as  to  wliether  the  court  had  jurisdlc- 
tion  as  long  as  the  husband  kept  his  applica- 
tion for  divorce  on  file ;  and  she  would  have 
the  right  to  apply  for  temporary  alimony 
for  her  sui^rt  and  for  counsel  fees  to  pay 
ber  attorney  for  representing  her  in  the  liti- 
gation brought  on  by  the  application  for  di- 
vorce by  her  husband,  even  though  the  court 
had  no  jurisdiction  to  hear  the  application 
for  divorce  because  brought  in  the  county 
wherein  the  defendant  did  not  reertde.  When 
the  husband  files  an  application  for  divorce 
In  a  county  wherein  the  wife  does  not  reside, 
as  long  as  such  application  is  pending  she 
has  the  right  to  apply  for  temporary  alimony 
and  attorney's  fees,  whether  any  question 
of  jurisdiction  is  or  is  not  made  by  either 
party.  If  the  husband  files  an  application 
for  divorce* in  a  county  having  no  jurisdic- 
tion to  grant  him  a  divorce,  or  on  grounds  on 
their  face  insufficient  to  authoriase  a  divorce, 


the  fact  that  the  wife  does  not  plead  the 
want  of  jurisdiction  m  the  court,  or  the  in- 
sufficiency of  the  grounds  alleged,  would  not 
defeat  her  right  to  apply  for  temporary  ali- 
mony and  counsel  fees  as  long  as  the  applica- 
tion for  divorce  was  on  file  in  the  court 
The  court  committed  no  error  in  not  dismiss- 
ing the  application  for  temporary  alimony. 

2.  Under  the  evidence  submitted  at  the 
hearing,  the  court  did  not  abuse  its  discre- 
tion in  holding  that  the  wife  was  entitled  to 
alimony  and  attorney's  fees,  nor  in  awarding 
to  her  the  amount  spedfled  in  its  order. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(132  O*.  422) 
STEWART  &  CO.  v.  EXUM. 

(Supreme  Court  of  Georgia.  April  15,  1909.) 
1.  Masteb  akd  Sebvant  (§  6*)— Evidence  of 

EmPLOTUENT  —  SllClLAB    CONTBACTS    WITH 

Othkes. 

In  an  action  for  a  breach  of  contract  of 
employment,  where  one  of-  the  defendants  had 
testified  directly  that  the  cootract  with  the 
plaintiff  was  in  writing,  contained  in  a  letter 
written  and  mailed  to  the  plaintiff,  but  which 
the  latter  denied  receiving,  contending  that  the 
contract  was  in  parol,  it  was  immaterial  wheth- 
er the  witness  had  made  contracts  with  others 
for  similar  services  by  parol,  or  not ;  and  there 
was  no  error  in  exclndmg  a  statement  that  he 
had  never  made  a  contract  with  any  man  to 
buy  cotton  for  him,  except  in  writing. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  §  6.*] 

Z  Master  akd  Servant  (§  6*)— WBONoruL 
DiBCHABOB  —  Actions  —  EyvioENCE  —  Ad- 

UISSIBILITT. 

Where  an  employer  consented  for  his  em- 

S\oy6  to  perform  some  small  work  for  another 
uring  the  continuance  of  the  employment,  it 
was  not  competent  for  him  to  testify  that  this 
consent  was  based  on  his  idea  of  what  were  the 
terms  of  his  contract  with  his  employ^;  such 
idea  or  basis  of  consent  not  bein^  commimicat- 
ed  to  the  employ^  or  known  to  him. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  &*] 

8.  Mastbb  and  Servant  W  21,  44*)— Right 
TO  Terminate  Contraot—Satisfaotion  or 
EMPLOTERr—AonoNs— Instructions. 

If  the  contract  of  employment  included  a 
provision  that  the  service  should  continue  only 
so  long  as  it  was  satisfactory  to  the  employer, 
the  latter  might  terminate  the  employment  upon 
becoming  dissatisfied. 

(a)  Where,  in  a  suit  by  a  discharged  emplov^ 
to  recover  for  such  discharge  as  being  unlawrul 
during  a  certain  period  fixed  by  the  contract, 
the  employer  pleaded  and  introduced » evidence 
to  show  that  it  was  agreed  that  the  continuance 
of  the  employment  should  be  dependent  upon 
the  satisfaction  of  the  employer,  it  was  error  to 
practically  exclude  such  issue  from  the  jury, 
and  to  instruct  them.  In  effect,  that  the  employer 
could  not  legally  discharge  the  employ^  beiore 
the  expiration  of  his  term  of  employment,  ex- 
cept for  good  and  sufficient  cause,  "and  the 
jury  are  the  exclusive  judges  of  what  is  a  good 
and  sufficient  cause,  basing  their  judgment  upon 
the  evidence  in  the  case,"  and  also  that  the 
employer  wonld  be  justified  in  discharging  the 
employ^  for  *'8ucfa  incompetent  and  inefficient 
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services  or  misconduct  of  the  plaintiff  as  would 
justify  them  in  so  doing." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  20,  21 ;  Dec  Dig.  {§  21, 
44.  J 

4.  Motion  fob  New  Tbiai/— Grounds. 

In  the  light  of  the  note  appended  by  the 
judge  to  some  of  the  grounds  of  the  motion  for  a 
new  trial,  and  of  the  writing  off  from  the  re- 
covery of  certain  items  thereof,  the  other 
grounds  of  the  motion  not  herein  specifically 
mentioned  do  not  present  any  error  requiring  a 
reversal. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  George  T.  Cann,  Judge. 

Action  by  J.  B.  Exum  against  Stewart  ft 
Co.  Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed. 

E.  S.  Elliott,  for  plaintiffs  in  error.  Alex- 
ander &  Edwards,  for  defendant  in  error. 

LUMPKIN,  J.  J.  B.  Exum  brought  suit 
against  Stewart  &  Co.,  alleging  that  the  de- 
fendants had  employed  him  on  or  about  Au- 
gust 25,  1905,  to  act  as  a  cotton  buyer  for 
them,  with  his  headquarters  at  the  town  of 
Lyons;  that  his  employment  was  to  con- 
tinue for  four  months,  and  his  compensation 
was  to  be  a  salary  of  $50  per  month  and  a 
commission  of  15  cents  per  bale  upon  each 
bale  purchased;  that  he  faithfully  perform- 
ed his  duties  until  on  or  about  the  6th  of  Oc- 
tober, when  the  defendants  ceased  to  use 
his  serrices  and  without  legal  Justification 
abandoned  their  contract  The  defendants 
admitted  that  they  had  employed  the  plain- 
tiff, but  denied'  the  terms  of  the  employment 
as  stated  by  him.  They  alleged  that  they 
negotiated  with  him  orally  in  regard  to  the 
employment,  but  that  the  contract  was  re- 
duced to  writing;  that  he  was  not  to  re- 
ceive a  salary,  but  15  cents  per  bale  as  com- 
mission on  each  bale  of  cotton  purchased  by 
him;  that  the  continuance  of  the  employ- 
ment was  to  be  only  as  long  as  the  services 
of  the  plaintTft  were  satisfactory  to  the  de- 
fendants, and  not  for  four  months.  They 
denied  that  he  faithfully  performed  his  du- 
ties but  alleged  that  he  was  ignorant.  Inef- 
ficient, and  incompetent;  that  his  work  was 
full  of  errors  costly  to  them;  that  on  Octo-. 
ber  11th,  they  discontinued  the  employment 
under  the  terms  of  the  contract,  because  his 
services  were  not  satisfactory,  and  also  be- 
cause he  failed  to  reimburse  them  for  the 
amount* lost  by  them  on  account  of  his  er- 
rors in  the  transaction  of  their  business. 
They  sought  to  recoup  such  alleged  losses. 
The  evidence  was  conflicting.  The  jury 
found  for  the  plaintiff  $207.27.  The  defend- 
ants moved  for  a  new  trial,  which  was  re- 
fused upon  the  writing  off  of  certain  Items 
by  the  plaintiff,  and  the  defendants  excepted. 

1.  The  court  refused  to  allow  one  of  the 
defendants  to  testify  that  *'I  have  never  made 
a  contract  with  any  man  to  buy  cotton  for 


me,  except  In  writing.**  This  was  complain- 
ed of  as  error.  The  witness  had  testified 
positively  that  this  particular  contract  was 
in  writing,  and  other  evidence  had  been  in- 
troduced on  that  subject.  It  was  Immaterial 
for  him  to  state  what  contracts  he  had  made 
with  others.  Sometimes  it  is  competent  to 
show  that  a  particular  thing  was  done,  by 
showing  that  the  person  claiming  to  have 
done  it  always  so  acted  under  certain  cir- 
cumstances; as,  for  instance,  if  one  should 
testify  that  he  wrote  a  letter,  stamped  it, 
and  gave  It  to  his  clerk  to  mail,  although 
the  clerk  might  not  remember  the  particular 
letter,  he  might  testify  that  he  mailed  every 
letter  which  was  given  to  him  by  his  employ- 
er. Proof  of  custom  or  practice  may  some- 
times be  admissible  to  throw  light  on  ques- 
tions of  detail  or  particular  acts  falling  with- 
in the  custom;  but,  under  the  testimony  in 
this  case,  there  was  no  error  in  rejecting 
the  evidence  offered,  and  doing  so  will  not 
require  a  new  trial. 

2.  During  the  time  involved  in  the  con- 
troversy the  defendants  consented  for  the 
plaintiffs  to  perform  some  other  work,  taking 
a  small  part  of  his  time.  One  of  them  of- 
fered to  testify  that  this  consent  was  based 
on  the  construction  placed  on  the  contract  by 
the  defendants,  namely,  that  the  defendants 
had  no  objection  to  the  plaintiff's  going  into 
other  business  if  they  were  paying  him  15 
cents  per  bale  for  cotton  as  commission ;  but 
they  would  have  objected  if  they  were  paying 
him  $50  per  month  and  also  15  cents  per  bale. 
This  was  properly  excluded.  There  was  no 
evidence  that  such  a  construction  of  the 
contract  was  stated  to  the  plaintiff  as  the 
basis  of  the  consent  given  by  the  defendants. 
Their  reasons,  not  communicated  to  the  plain- 
tiff or  known  by  him,  were  inadmissible. 

3.  The  Judge  charged  the  Jury  as  follows: 
"An  employer  is  not  legally  Justified  in  dis- 
charging an  employ^  before  the  expiration 
of  his  term  of  employment,  except  for  good 
and  sufiicient  cause,  and  the  Jury  are  the 
exclusive  Judges  of  what  is  a  good  and  suffi- 
cient cause,  basing  their  Judgment  upon  the 
evidence  in  the  case,  and  they  are  to  Judge 
of  the  value  and  weight  of  the  evidence." 
He  nowhere  *in  his  charge  submitted  to  the 
Jury  the  contention  of  the  defendants  that 
they  had  the  right  to  terminate  the  contract 
of  employment  when  the  services  of  the 
plaintiff  were  not  satisfactory  to  them.  The 
defendants  made  this  a  distinct  Issue  in  their 
pleadings,  and  introduced  evidence  tending 
to  sustain  the  allegation.  If  this  right  form- 
ed a  part  of  the  contract  between  the  plain- 
tiff and  the  defendants,  they  could  terminate 
the  employment  of  the  plaintiff  when  his 
services  become  unsatisfactory  to  them ;  and 
they  would  not  be  liable  for  so  doing.  Mac- 
kenzie V.  Minis  (Ga.)  63  9.  E.  900. 

It  is  not  held  that  the  defendants  could 
receive  the  plaintiff's  services  for  a   time» 
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terminate  the  farther  employment  on  the 
ground  of  a  dissatisfaction,  and  refuse  to 
pay  anything  for  his  services  while  they 
were  accepted  and  received.  That  Is  not 
claimed  in  this  case.  Here,  as  in  the  case  of 
Mackenzie  v.  Minis,  supra,  the  ques'^lon  was 
as  to  the  right  of  the  employers  to  discharge 
the  employ^,  or  terminate  the  employment, 
when  the  services  rendered  were  unsatis- 
factory to  them.  The  defendants  were  en- 
titled to  have  their  contention  on  that  sub- 
ject submitted  to  the  Jury.  The  charge  of 
the  court  practically  excluded  it,  and  left  the 
Jury  to  determine  what  was  a  good  and  suffi- 
cient cause  for  discharge,  or,  at  most,  to  re- 
strict the  ground  on  which  the  contract 
could  legally  be  terminated  by  the  defend- 
ants, before  the  expiration  of  four  months, 
to  "such  incompetent  or  inefficient  services 
or  misconduct  of  the  plaintiff  as  would  Justi- 
fy them  in  so  doing." 

4.  There  were  other  grounds  of  the  motion 
for  a  new  trial;  but,  when  considered  in 
connection  with  a  note  of  the  presiding  Judge 
to  the  motion  for  a  new  trial  and  the  require- 
ment that  the  plaintiff  should  write  off  cer- 
tain items  of  the  recovery,  they  do  not  re- 
quire a  reversal. 

As  the  case  will  be  remanded  for  another 
trial,  we  do  not  discuss  the  evidence. 

Judgment  reversed.  All  the  Justices  con- 
car. 


(132  Ga.  444) 

WALDREP  V.  TOWN  OF  CANON  et  al. 
{Supreme  Court  of  Georgia.     April  16^  1909.) 

Appeai.  and  Error  (§  854*)— Wrono  Reason 

FOR  Correct  Judgment. 

The  recital  in  an  order  granting  an  injunc- 
tion pendente  lite  that  the  judge  is  influenced 
to  grant  the  writ  for  specified  reasons  affords 
no  ground  to  the  prevailing  party  to  except 
to  the  judgment  because  the  court  should  have 
assigned  other  matters  alleged  in  the  iietition 
as  being  sufficient  to  justify  the  interlocutory 
order. 

[E2d.  Note.-^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3410;   Dec.  Dig.  §  854.*] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Franklin  Coun- 
ty; O.  H.  Brand,  Judge. 

Action  by  Kate  Waldrep  against  the  Town 
of  Canon  and  others.  li'rom  a  Judgment  in 
her  favor,  plaintiff  brings  error.    Affirmed. 

James  K.  Skelton  and  A.  S.  Skelton,  for 
plaintiff  in  error.  Claude  Bond  and  J.  B. 
Jones,  for  defendants  in  error. 

EVANS,  P.  J.  The  plaintiff  in  error  filed 
her  petition  to  enjoin  the  town  of  Canon 
and  its  officers  from  enforcing  an  execution 
issued  by  the  mayor  of  the  town  against 
her  by  a  levy  upon  her  property.  The  valid- 
ity of  the  execution  was  attacked  on  several 
grounds,  and  on  the  interlocutory  hearing 
the   court  granted   an   injunction   pendente 


lite  and  in  his  order  stated  that  in  his  opin- 
ion the  Injunction  should  issue  so  as  to  pre- 
serve the  status  until  a  final  trial  should 
settle  the  disputed  issues  of  fact.  The  plain- 
tiff excepts  to  the  grant  of  the  injunction, 
upon  the  ground  that  the  court  should  have 
enjoined  the  defendants  because  the  execu- 
tion was  invalid  as  matter  of  law. 

The  plaintiff  prayed  a  pendente  lite  injunc- 
tion. The  court  granted  the  writ  She  is 
not  concluded,  by  the  judge's  recital  of  his 
reasons  for  granting  the  interlocutory  In- 
junction, from  Insisting  at  the  final  trial 
upon  all  the  attacks  made  In  her  petition  re- 
specting the  Invalidity  of  the  execution.  The 
judgment  at  the  interlocutory  hearing  was 
a  mere  exercise  of  discretion,  and  not  a  final 
and  conclusive  adjudication  of  the  whole 
law  of  the  case.  Crovatt  v.  Baker,  130  Ga. 
507,  61  S.  B.  127.  The  plaintiff,  therefore, 
is  not  entitled  to  a  reversal  or  modification 
of  a  judgment  in  her  favor,  whether  or  not 
the  court  might  have  rested  his  judgment  up- 
on the  other  grounds  alleged  in  the  petition 
as  sufficient  to  justify  the  grant  of  an  in- 
junction until  the  final  hearing. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(132  Oa.  462) 
MORRIS  V.  ROUNSAVILLB  BROS. 
(Supreme  Court  of  Georgia.     April  17,  1909.) 

TlXEOBAFHS     AND     TELEPHONES     (8      15*)    — 

Bbeaking  of  Pole— Liability  to  Pbbson 

Climbing. 

Where  one  erects  alongside  a  public  road 
telephone  poles  on  which  telephone  wires  are 
placed,  ana  a  person  climbs  one  of  such  poles 
by  permission  of  the  owner  to  remove  the  wire 
for  the  purpose  of  removing  a  building  for  an- 
other across  such  road,  and  the  pole,  because 
of  its  "rottPii  roTKMMin."  brpa  s  anM  injures 
such  person,  the  owner  of  such  poles  is  not 
liable  m  damages  to  the  injured  party  because 
the  poles  were  erected  along  the  roadside  **with- 
out  authority  or  right,  and  contrary  to  law," 
and  such  pole  was  knowin^y  allowed  to  stand 
in  a  "rotten  condition."  The  acts  of  alleged 
negligence  were  not  acts  of  negligence  relative- 
ly to  the  party  injured  while  climbing  the  pole 
for  the  purposes  stated. 

[EM.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  15.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  Mid  Morris,  by  next  friend, 
against  RounsaviUe  Bros.  Judgment  for  de- 
fendants, and  plaintifT  brings  error.  Af- 
firmed. 

Geo.  A.  H.  Harris  ft  Son,  for  plaintiff  in 
error.  J.  Bran  ham  and  Jno.  W.  &  G.  E. 
Maddox,  for  defendant  in  error. 

HOLDEN,  J.  Mid  Morris,  by  his  next 
friend,  brought  complaint  against  Rounsa- 
viUe Bros,  to  recover  damages  on  account  of 
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personal  injuries  received;  his  petition,  as 
amended,  making  substantially  the  following 
allegations:  The  defendants  are  the  owners 
of  a  private  telephone  line,  the  poles  of  which 
are  placed  alongside  the  public  road.  The 
plaintiff  was  engaged  in  moving  a  house  for 
the  Rome  Tannery  across  this  public  road, 
and  it  was  necessary  to  remove  the  telephone 
wira  <The  plaintiff  placed  a  ladder  against 
one  of  the  telephone  poles,  and  when  he  had 
climbed  to  the  top  round  of  the  ladder,  about 
20  feet  from  the  ground,  the  pole  broke  and 
fell  with  the  plaintiff  to  the  ground,  causing 
him  serious  injury.  The  pole  was  rotten  and 
in  an  unsafe  condition  under  the  ground,  and 
up  to  ahout  two  inches  above  the  ground. 
The  plaintiff  filed  an  amendment,  which, 
prc^erly  construed,  alleged  that  defendants 
gave  liim  permission  to  dimb  the  pole.  The 
petition  was  dismissed  upon  demurrer,  and 
the  plaintiff  excepted. 

The  amendment  offered,  stating  that  the 
defendants  gave  the  plaintiff  permission  to 
dimb  the  pole,  simply  had  the  effect  of  show- 
ing that  the  plaintiff  was  a  licensee,  if  it 
can  be  said  that  he  was  acting  within  the 
privilege  given  him  to  climb  the  pole  when 
be  placed  a  ladder  at  an  angle  against  the 
pole  and  climbed  the  ladder  for  the  purpose 
of  removing  the  wire.  There  is  no  allegation 
that  the  defendant,  made  any  statement  to 
the  plaintiff  about  the  condition  of  the  pole, 
or  failed  to  warn  him  of  its  condition,  or 
that  it  was  unsafe  to  climb  the  pole,  or  place 
the  ladder  against  it  and  dimb  the  ladder,  if 
there  was  any  legal  duty  to  thus  warn  him. 
Plaintiff  does  not  allege  that  defendants  are 
liable,  or  that  a  recovery  is  sought,  because 
defendants  failed  to  thus  warn  him.  The 
only  acts  of  negligence  alleged  against  the 
defendants,  on  which  a  right  of  recovery 
was  predicated,  are  as  follows:  "Petitioner 
shows  to  the  court  that  the  defendants  had 
no  right  to  erect  the  poles  alongside  the  road- 
side, and  to  do  so  was  an  act  of  trespass,  and 
an  act  of  negligence  per  se:  that  it  was  neg- 
ligent on  the  part  of  the  defendants  to  al- 
low said  pole  to  stand  alongside  the  roadside 
in  the  rotten  condition  that  it  was  in.  Pe- 
titioner shows  to  the  court  that  the  defend- 
ants knew  of  the  rotten  condition  of  said  pole, 
and  that  it  was  negligence  on  their  part  to 
keep  said  pole  in  use.  *  *  •  Petitioner 
shows  that  the  road  alongside  which  said 
pole  was  erected  is  a  public  road,  the  prop- 
erty of  Floyd  county,  and  is  worked,  repair- 
ed, and  maintained  by  said  county  for  the 
benefit  of  its  citizens,  to  be  used  as  a  high- 
way of  travd;  and  for  said  pole  to  be  al- 
lowed to  remain  in  use  alongside  of  said  road 
as  alleged  was  a  menace  to  the  safety  of  Its 
dtizens,  and  was,  therefore,  an  act  of  negli- 
gence upon  the  part  of  defendants  to  keep 
the  same  in  use." 

If  it  was  an  act  of  negligence  on  the  part 
of  the  defendants  to  erect  the  poles  along- 


side the  roadside  without  authority,  or  know- 
ingly to  allow  the  pole  to  stand  along  tlie 
roadside  In  a  rotten  condition  with  reference 
to  persons  using  the  road  as  a  highway  for 
purposes  of  travd,  these  were  not  acts  of 
negligence  with  reference  to  one  dlmbing  thiQ 
pole  for  the  purpose  of  removing  the  wire 
soldy  for  his  own  benefit  There  was  no 
duty  on  the  defendants  to  keep  their  poles 
in  safe  condition  for  persons  to  dimb  in  or- 
der to  remove  the  wires  thereon,  so  as  to 
move  a  house  across  the  highway.  If  the 
erection  of  poles  along  the  highway  was 
without  authority,  tlils  fact  would  not  give 
a  right  of  action  to  one  Injured  while  climb- 
ing the  pole  for  the  purposes  stated.  In  order 
for  acts  to  constitute  negligence  towards  any 
particular  person,  there  must  be  a  breach  of 
duty  owing  to  such  person  at  the  particular 
time  and  under  the  particular  circumstances; 
and  to  give  a  right  of  action  for  injuries  re- 
sulting from  such  breach  of  duty,  such  negli- 
gence must  be  the  proximate  cause  of  the 
injuries.     As  stated  in  Georgia  &  Ala.  Ry. 

00.  V.  CJook,  114  Ga.  700.  762,  40  S-  B.  718, 
719:  "N^ligence  rdatlvely  to  one  to  whom 
no  duty  is  due  with  respect  to  the  matter  1b 
question  does  not  give  him  a  rig^t  of  action." 
The  only  acts  of  alleged  negligence  averred 
by  the  plaintiff  on  which  he  seeks  a  recovery 
being  acts  of  neglig^ice  (if  acts  of  negligence 
with  respect  to  any  one)  with  reference  to 
persons  using  the  highway  for  purposes  for 
which  it  might  lawfully  be  used,  and  the 
plaintiff  not  having  been  Injured  while  using 
the  highway  for  such  purposes,  but  while 
using  the  pole  for  the  purpose  of  removing 
the  telephone  wire  In  order  to  remove  a 
building  across  the  road,  the  court  properly 
sustained  a  general  demurrer  and  dismissed 
the  petition. 

Judgment  affirmed.    All  the  Justices  cont" 
cur. 

(1S2  Ga.  461) 
WESTERN  &  A.  R.  CO.  v.  COTTER, 
(Supreme  Court  of  Georgia.     April  17,  1909.) 

1.  Tbial  (§  251*)— Instructions— CJoNFORMiTT 
TO  Issmss. 

The  evidence  authorizing  a  charge  upon  the 
subject  of  contributory  negligence  and  apportion- 
ment of  damages,  it  was  not  error  for  the  court 
to  cbarge  thereon;  and  such  charge  is  not  sub- 
ject to  the  complaint  that  "no  chaige  sfaonld 
have  been  given  on  the  subject  of  a  diminished 
recovery,  the  plaintiff  contending  for  full  dam- 
ages and  claiming  to  have  been  free  from  fault." 
Tucker  v.  Ontral  Ry.  Co..  122  Ga.  387,  50  8. 
E.  128  (6) ;  Southern  CJotton  Oil  Co.  v.  Skip- 
per, 125  Ga.  368,  54  S.  E.  110  (12). 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  S  251.*] 

2.  Apfeai.  ano  Bbbob  (§  1064*)— Rsuabks  ov 
C;k)nBT— Habmless  Erbob. 

The  reference  made  by  the  court  in  his 
charge  to  one  of  the  contentions  of  the  defend- 
ant as  the  "real  contention,"  while  an  inapt  ex' 
pression,  was  not,  in  the  ligbt  of  the  whole 
charge  and  the  facts  of  the  case,  of  audi  harm- 
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fal  effect  to  the  defendant  as  to  reqniie  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1004.*] 

3.  iNSTBUCnONS. 

There  was  no  error  in  the  other  charp^es 
complained  of  in  the  motion  for  a  new  tnal. 
Su(£  charges  were  not  liable  to  mislead  the 
Jury,  in  view  of  the  entire  charge. 

4.  SUFFICIENCT  07  EVIDENCE. 

The   evidence   was   suflScient  to  authorise 
the  verdict,  and  the  court  did  not  abuse  its  dis- 
cretion in  refusing  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A,  W.  Flte,  Judge. 

Action  by  J.  C  K.  Cotter  against  the 
Western  &  Atlantic  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Tye,  Peeples,  Bryan  ft  Jordan  and  R.  J. 
ft  J.  McCamy,  for  plaintiff  In  error.  W.  EL 
Mann,  for  defendant  In  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(132  Oa.  4B3) 

COMPTON  et  al.  v.  FENDER. 
(Supreme  C^urt  of  Georgia.     April  19,  1909.) 
1.  E^vioENOX  (§  157*)— Best  and  Sbcondabt— 

Lack  or  Administbation. 

Under  the  decision  in  Greenfield  ▼.  Mc- 
Intyre,  112  Ga.  691,  38  8.  B.  44,  "the  beat 
method  of  preying  that  no  administration  was 
ever  had  upon  a  particular  estate  ia  to  intro- 
duce the  evidence  of  the  ordinary,  or  of  another 
who  has  examined  the  records  in  the  court  of 
ordlnaiy  where  letters  of  administration  should 
have  been  granted,  that  no  such  letters  are 
shown  by  those  records."  Cowan  v.  CJorbett,  68 
Ga.  66,  70;  WUson  v.  Wood,  127  Ga.  316,  66 
8.  B.  457. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
Cent.  Dig.  9  461;  Dec.  Dig.  §  157.*] 
2l  Evidence  (9  167*)— Best  and  Secondabt. 
The  best  evidence  which  exists  of  the  facts 
sought  to  be  proved  must  be  produced,  unless 
its  absence  is  satisfactorily  accounted  for.  Civ. 
Code  1895,  |  6162. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  460;  Dec  Dig.  §  157.*] 

8.   WITNE8SB8    ({   87*)— COMPBTENOT— KnOWL- 

kdqe. 

Where  a  witness  had  testified  to  the  death 
of  a  i>erson  some  14  years  before  the  time  of  the 
trial,  it  was  not  error  to  reject  the  evidence  of 
such  witness  that  there  had  never  been  any 
administration  on  the  estate  of  the  decedent, 
although  he  also  testified  that  he  was  the  son 
and  one  of  three  heirs  at  law  of  the  decedent; 
he  being  neither  the  ordinary  nor  another  per- 
son who  had  examined  the  records. 

[Ed.  Note.—For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  80;   Dec.  Dig.  §  37.*1 

(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Lowndes  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  by  Hansell  W.  Compton  and  others 
against  J.  Floyd  Fender.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Af- 
firmed. 


Hansen  W.  Compton  and  others  brou^t 
their  action  against  J.  Floyd  Fender,  praying 
an  injunction  to  prerent  the  cutting  of  tim- 
ber, and  also  to  recoTer  damages.  The  plain- 
tiffs Introduced  a  plat  and  grant  from  the 
state  to  C^harles  W.  Compton,  and  then  of* 
fered  tlie  answers  of  Hansell  W.  (Compton 
to  Interrogatories.  He  testified  that  he  liv- 
ed In  Atlanta,  and  was  the  son  of  Charles 
W.  Compton,  who  died  In  1884;  that  the 
mother  of  the  witness  and  his  sister  surviv- 
ed their  father;  that  his  father  died  without 
leaving  a  will;  and  that  he  had  charge  of 
the  Interests  of  his  mother  and  sister  In 
the  lot  of  land  involved  tn  the  suit  He  was 
asked  If  there  had  been  any  administration 
on  the  estate  of  his  deceased  father,  and 
answered  that  there  had  been  none.  Objec* 
tion  was  made  to  this  latter  question  and 
answer,  on  the  ground  that  it  did  not  ap- 
pear that  the  witness  was  the  ordinary  of 
the  county  In  which  Compton  resided  at  the 
time  of  his  death,  or  that  he  had  examined 
the  rec<Mrds  in  the  ofiice  of  the  ordinary. 
The  objection  was  sustained.  There  being 
no  other  evidence  to  estaUlsh  the  absence 
of  administration,  a  nonsuit  was  granted* 
and  the  plaintiffs  excepted* 

Cranford  &  Wilcox,  for  plaintiffs  in  er- 
ror. W.  T.  Dlckerson  and  G.  A.  Whitler, 
for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


022  Qa.  445) 
DYER  et  aL  y.  MARTIN  et  aL 

(Supreme  Court  of  Georgia.     April  16,  1909.) 

1.  Counties  ({  108*)  —  CouiassioNEBS— Pow- 
EB  TO  Sell  Counts'  Pbopertt. 

The  act  creating  the  commisBionerB  of  roads 
and  revenaes  of  Hall  county  (Acts  1886,  p. 
26(9  confers  upon  them  power  to  sell  any 
public  property  of  that  county  which  has  be- 
come unserviceable,  according  to  the  provisiona 
of  Pol:  Code  1895,  |S  278,  848. 

[I3d.   Note.—For   other   cases,    see   Ck>unties, 
Cent  Dig.  §  171;   Dec  Dig.  |  108.*] 

2.  Counties   (§   108*)— Sale   of   Pbopebtt— 
When  "Unsebviceable." 

Public  property  becomes  "unserviceable," 
in  the  purview  of  Pol.  Code  1895.  §  278,  so  as 
to  empower  the  proper  authority  to  sell  the 
same,  where  such  property  cannot  be  beneficial- 
ly or  advantageously  used  under  all  the  circum- 
stances. 

[Ed,    Note.—For   other   cases,    see    Ck>unties, 
Cent.  Dig.  §|  170,  171;   Dec.  Dig.  |  108.*] 

3.  Counties  (f  23*)— Action  of  Govebnino 
Officials— kevj^ew  by  Coubts. 

A  court  of  equity  will  not  interfere  with 
the  discretionaiy  action  of  the  governing  officials 
of  a  county  within  the  sphere  of  their  legally 
delegated  powers,  unless  such  action  is  arbi- 
trary and  amounts  to  an  abuse  of  discretion. 

[Ed.    Note:— For   other   cases,    see    Counties, 
Dec.  Dig.  §  23.*] 

I     (Syllabus  by  the  Court) 


•For  other  cases  tee  same  topic  and  section  NUMBBSR  In  Dea  ft  Am.  Digs.  Id07  to  date,  ft  Reporter  Indexes 
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EJrror  from  Superior  Oourt,  Hall  County; 
J.  J.  Klmsey,  Judge. 

Action  by  H.  T.  Martin  and  others  against 
W.  M.  Dyer  and  otbers,  Commissioners  of 
Roads  and  Revenues  of  Hall  County,  to  re- 
strain the  sale  of  a  tract  of  land  used  for 
the  care  of  the  county's  poor.  An  injunction 
pendente  lite  was  granted,  and  the  commis- 
sioners bring  error.    Reversed. 

W.  A.  Charters,  P.  M.  Johnson,  J.  G.  Col- 
lins, W.  B.  Sloan,  and  EL  H.  Dean,  for  plain- 
tiffs in  error.    H.  H.  Perry,  for  defendants 

in  error. 

• 

EVANS,  P.  J.  The  county  of  Hall  owns 
a  tract  of  land  which  is  devoted  to  the  care 
of  the  county's  poor,  and  the  commission- 
ers of  roads  and  revenues  of  that  county 
passed  an  order  for  the  sale  of  this  property 
at  public  outcry,  after  publication  of  the  no- 
tice of  sale  in  the  newspapers  of  Gaines- 
ville. Pending  the  publication  of  the  notice 
three  citizens  and  taxpayers  of  the  county 
filed  their  petition  praying  that  the  sale  be 
enjoined.  The  court  granted  a  pendente  lite 
injunction,  to  which  exception  is  taken. 

1.  One  reason  assigned  by  the  petitioners 
to  stop  the  sale  of  the  pauper  farm  is  that 
the  commissioners  of  roads  and  revenues  of 
Hall  county  have  no  authority,  to  pass  such 
an  order.  The  act  creating  the  commis- 
sioners of  roads  and  revenues  of  Hall  coun- 
ty (Acts  1886,  p.  265)  confers  upon  them  ex- 
clusive jurisdiction  In  governing  and  con- 
trolling all  county  property  as  they  may 
deem  best  according  to  law,  of  levying 
county  taxes,  and  in  managing  other  county 
affairs  specifically  designated  in  the  act 
The  sections  of  the  Political  Code  of  1895 
relating  to  the  sale  of  real  property  owned 
by  the  county  are  as  follows: 

"Sec.  278.  Unserviceable  Property  Sold. — 
When  any  public  property  shall  become  un- 
serviceable, it  may  be  sold  or  otherwise  dis- 
posed of,  by  order  of  the  proper  authority, 
and  an  entry  of  the  same  shall  be  made  in 
said  book,  and  the  money  received  therefrom 
shall  be  paid  into  the  treasury. 

"Sec.  279.  'Proper  Authority.'— The  •prop- 
er authority'  referred  to  in  this  chapter  is 
the  Governor  of  the  state,  for  all  oflacers  of 
the  state,  and  the  county  commissioners,  or 
other  officers  having  charge  of  county  mat- 
ters, for  all  officers  of  the  county." 

"Sec.  348.  County  Property,  How  Control- 
led.— The  ordinary  has  the  control  of  all 
property  belonging  to  the  county,  and  may, 
by  order  to  be  entered  on  their  minutes,  di- 
rect the  disposal  of  any  real  property  which 
can  lawfully  be  disposed  of,  and  appoint  a 
commission  to  make  titles  thereto,  and  the 
conveyance  of  such  commission  in  accord- 
ance with  such  order  vests  the  grantee  or 
vendee  with  the  title  of  the  county." 

The  power  conferred  upon  the  ordinary 
by  Pol.  Code  1895,  §  348,  to  control  all  prop- 
erty belonging  to  the  county,  and  to  direct 


the  disposal  of  any  real  property  which  can 
lawfully  be  disposed  of,  does  not  vest  in 
that  official  exclusive  power  of  sale  of  the 
county's  property.  The  constitutional  scheme 
of  county  government  is  that  the  powers  in 
relation  to  roads,  public  buildings,  taxes,  and 
other  county  matters  are  to  be  exercised  by 
the  ordinary,  except  where  the  General  Assem- 
bly confers  such  powers  upon  county  commis- 
sioners of  a  particular  county.  Civ.  Code  1895» 
§§  5853,  5879,  5930.  Wlien  the  administration 
of  county  affairs  in  a  particular  county  i» 
lodged  with  commissioners,  the  power  over 
county  matters  usually  exercised  by  the  ordi- 
nary devolves  upon  them,  and  they  may  dis- 
charge such  functions  with  reference  to  coun- 
ty matters  as  are  conferred  on  them  by  the 
act  of  their  creation,  which  theretofore  have 
been  performed  by  the  ordinary.  Town  of 
Decatur  v.  DeKalb  County,  130  Ga.  483.  61 
S.  B.  23.  It  follows  that  under  the  act  of 
1886,  creating  commissioners  for  Hall  coun- 
ty, the  power  to  dispose  of  the  real  proper- 
ty belonging  to  that  county  is  vested  in  the 
commissioners  of  roads  and  revenues. 

2,  3.  The  complaining  taxpayers  further 
contend,  even  if  the  commissioners  of  roads 
and  revenues  had  authority  to  dispose  of  the 
property  of  the  county,  that  their  power  to 
sell  is  only  where  the  property  has  become 
unserviceable,  and  that  in  determining  that 
the  property  had  become  unserviceable  they 
had  abused  their  discretion.  Petitioners  in 
their  sworn  petition,  which  was  used  as  evi- 
dence on  the  hearing,  alleged  that  the  pau- 
per farm  consists  of  about  315  acres  of  land, 
the  larger  portion  of  which  is  in  a  high  state 
of  cultivation;  that  the  buildings  thereon 
are  in  a  good  condition;  that  the  ownership 
of  the  farm  by  the  county  is  necessary  for 
the  purposes  and  requirements  of  the  coun- 
ty; that  the  county  has  no  other  place  or 
farm  suitable  for  the  accommodation  and 
keeping  of  its  paupers;  that  the  farm  Is  nec- 
essary to  the  county  for  the  raising  of  sup- 
plies for  the  convicts  of  the  county,  of 
which  the  county  has  a  large  number  at 
work  on  the  roads,  and  for  the  support  of 
its  paupers;  that  it  is  located  at  the  center 
of  the  county,  and  at  the  most  convenient 
and  accessible  point,  and  has  not  become 
in  any  way  unserviceable.  At  the  hearing 
they  supported  their  contentions  by  an  affi- 
davit signed  by  several  citizens,  to  the  ef- 
fect that  the  property  is  in  every  way  well 
located  and  arranged  for  the  purpose  for 
which  it  is  used,  and  Is  not  unserviceable 
in  any  sense,  but,  on  the  contrary,  is  neces- 
sary for  the  comfortable  caring  for  the 
county  paupers,  and  that  the  property  is 
well  adapted  for  the  use  of  a  stockade  for 
keeping  the  county  convicts,  and  it  would  be 
injurious  to  the  interests  of  the  county,  and 
unwise,  to  sell  the  property. 

The  coimty  commissioners,  In  their  an- 
swer, which  was  used  as  evidence  on  the 
hearing,  averred  that  about  two  years  be- 
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fore  the  passing  of  the  order  of  sale  there 
had  been  a  popular  meeting  of  the  citizens 
of  the  county,  at  which  resolutions  wer^ 
adopted  requesting  that  the  county  pauper 
farm  be  moved  to  some  other  more  suitable 
and  convenient  site,  where  they  could  be 
cared  for  and  kept  at  less  expense;  that 
thereupon  the  commissioners  Investigated 
the  matter  of  the  suitability  of  the  present 
farm  for  the  use  of  caring  for  its  poor;  that 
it  appears  from  the  records  in  their  office 
that  the  cost  of  maintenance  for  several 
years  past  has  been  between  $1,500  and 
$2,000  in  excess  of  the  revenue  derived  from 
the  farm,  and  about  a  year  before  the  bring- 
ing of  this  petition  they  had  purchased  a 
tract  of  land  containing  100  acres,  which 
they  proposed  to  devote  to  caring  for  the 
county  paupers;  that  the  two  farms  are 
several  miles  apart,  and  cannot  be  used  to- 
gether; that  upon  the  present  pauper  farm 
are  several  cottages  that  are  expensive  to 
keep  up,  which  will  soon  have  to  be  recov- 
ered and  repainted;  that  the  wood  upon 
the  present  farm  Is  about  exhausted,  and 
the  arrangement  of  the  houses  is  such  as  to 
render  it  expensive  to  look  after  the  pau- 
pers; that  there  are  now  20  paupers  upon 
the  farm;  that  the  farm  can  be  sold  for 
between  $9,000  and  $10,000,  and  the  necessa- 
ry improvements  can  be  erected  upon  the 
100-acre  tract  at  from  $3,000  to  $4,000;  that 
the  100-acre  tract  is  well  watered,  and  has 
a  large  supply  of  wood  and  timber  thereon, 
and  is  a  much  more  suitable  and  convenient 
place  to  keep  the  county's  poor  than  the 
present  pauper  farm;  and  that  in  the  erec- 
tion of  the  buildings  which  they  propose  to 
build  on  the  100-acre  tract  the  expense  of 
maintenance  will  be  considerably  reduced. 

The  defendants  also  introduced  an  affidavit 
of  four  citizens  that  in  their  opinion  it 
would  be  to  ttie  advantage  of  the  county  and 
the  taxpayers  to  sell  the  pauper  farm,  and  to 
build  one  large  building  on  the  property 
owned  by  the  county  for  the  purpose  of  car- 
ing for  the  inmates  of  the  present  county 
farm,  and  that  it  would  be  much  less  ex- 
pensive to  the  county  to  maintain  the  in- 
mates in  one  large  central  building  than  to 
incur  the  expense  of  keeping  in  repair  the 
numerous  buildings  now  on  the  county  farm. 
Defendants  also  introduced  a  certified  copy 
of  the  following  order: 

"It  appearing  to  the  board  that  the  county 
of  Hall  owns  a  suitable  place  for  county 
home  other  than  the  one  now  occupied  for 
said  purpose,  and  it  further  appearing  that 
the  present  home  can  be  sold  for  a  good 
price,  it  is  ordered  that  the  present  home 
and  farm  be  sold  to  the  highest  bidder  for 
cash,  before  the  courthouse  door  in  the  city 
of  Gainesville,  Georgia,  on  Tuesday,  October 
27,  1908,  at  11  o'clock.  It  is  further  ordered 
that  a  notice  of  said  sale  be  published  in 
the  city  papers.  Order  granted  this  12th 
day  of  October,  1908.    [Signed]    W.  M.  Dyer, 


I.  F.  Duncan^  J.  D.  Welchel,  Commissioners 
of  Roads  and  Revenues  of  Hall  County.? 

Before  the  commissioners  can  lawfully 
proceed  with  the  sale  of  the  real  estate  of 
the  county  it  must  appear  that  the  same 
has  become  "unserviceable."  This  word,  as 
used  in  Pol.  Code  1895,  |  278,  does  not 
mean  that  the  property  proposed  to  be  sold 
is  practically  without  value,  but  that  it 
cannot  be  used  advantageously  by  the  coun- 
ty. Regenstein  v,  Atlanta,  98  Ga.  167,  25  S. 
E.  428.  Among  the  definitions  of  the  word 
"serviceable,"  given  in  Webster's  Interna- 
tional Dictionary,  are  "beneficial;  advan- 
tageous." A  county  may  own  two  tracts  of 
land  suitable  or  beneficial  for-  the  same  pur- 
pose, and  yet  may  not  be  able  to  devote  both 
properties  to  beneficial  use.  One  tract  may 
be  sufficient  to  answer  the  county's  needs, 
and  the  other  would  not  be  needful  or  serv- 
iceable to  the  county.  In  such  a  case  It 
would  be  the  part  of  wisdom  for  the  county 
commissioners,  charged  with  the  adminis- 
tration of  the  county  affairs,  to  investigate 
and  determine  which  tract  of  land  was  not 
needed,  or  was  unserviceable  to  the  county. 
Under  the  Code  section  above  cited  it  would 
be  within  the  power  of  the  proper  officials 
of  the  county  to  order  the  sale  of  the  least 
desirable  piece  of  the  property,  considering 
the  uses  for  which  it  was  intended  to  be 
put  In  the  present  case  it  appears  that 
the  county  owns  two  tracts  of  land,  upon  one 
of  which  the  county  poor  are  maintained. 
So  far  as  the  record  discloses,  the  other 
tract  is  not  put  to  any  county  use.  In  the 
administration  of  the  county  affairs  the 
commissioners  have  determined  that  one  of 
these  tracts  is  unserviceable,  and  that  it  is 
to  the  best  interests  of  the  county,  a  saving 
to  the  taxpayers,  and  a  convenience  to  the 
paupers  who  partake  of  this  county's  liberal- 
ity, that  the  home  for  the  paupers  be  locat- 
ed on  the  100-acre  tract,  and  the  larger  tract 
be  sold.  This  was  clearly  within  the  dis- 
cretionary powers  of  these  administrative 
officers ;  and,  unless  their  discretion  has  been 
abused,  the  courts  have  no  revisory  power. 
As  was  said  in  Commissioners  v.  Porter 
Mfg.  Co.,  103  Ga.  617.  30  S.  B.  649:  "The 
discretion  vested  in  the  county  authorities 
must  be,  from  the  nature  of  the  case,  a 
broad  one,  and  therefore  the  reviewing  pow- 
er of  the  Judge  of  the  superior  court  must 
be  exercised  with  caution,  and  no  interfer- 
ence had  unless  it  Is  clear  and  manifest  that 
the  county  authorities  are  abusing  the  dis- 
cretion vested  in  them  by  law."  See,  also, 
Anderson  v.  Newton,  123  Ga.  512,  51  S.  E. 
508;  Gaines  v.  Dyer,  128  Ga.  590,  58  S.  B. 
175. 

When  the  commissioners  ordered  the  sale 
of  the  pauper  farm,  they  exercised  an  ad- 
ministrative act;  and  the  courts  have  no 
authority  to  inquire  into  the  expediency  of 
their  action,  unless  it  is  made  to  appear  that 
they    either   exceeded    their   nowers    under 
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the  law,  or  In  the  exercise  of  that  power 
there  was  a  manifest  abuse  of  discretion. 
When  their  action,  within  the  scope  of  the 
powers  conferred  on  them  by  law,  is  sought 
to  be  restrained  by  a  complaining  taxpayer, 
the  question  is,  not  whether  the  court  or 
other  taxpayers  may  have  honestly  differ- 
ed with  the  commissioners  as  to  the  wisdom 
of  their  course,  but  whether  that  course  of 
acticm  is  so  palpably  against  the  best  in- 
terests of  the  county  as  to  amount  to  an 
abuse  of  their  discretion.  We  are  aware 
that  a  judge  of  the  superior  court,  in  passing 
upon  an  application  for  Interlocutory  in- 
junction, is  also  invested  with  a  discretion; 
and  this  court  has  repeatedly  held  that  his 
discretion  upon  the  facts  will  not  be  disturb- 
ed, unless  it  is  abused.  But  it  must  also  be 
borne  In  mind  that  a  court  of  equity  will 
not  interfere  with  the  admlnistratiye  action 
of  the  goyeming  officials  of  a  county,  within 
the  scope  of  the  powers  delegated  to  them 
by  the  law,  unless  the  act  complained  of  is 
arbitrary  and  amounts  to  an  abuse  of  dis- 
cretion. An  examination  of  the  evidence  pre- 
sented to  the  Judge  of  the  superior  court 
shows  that  there  Is  a  difference  of  opinion 
among  the  citizens  of  the  county  as  to 
whether  the  pauper  farm  should  be  retained 
at  its  present  location,  or  established  upon 
the  100-acre  tract  Looking  at  the  reasons 
advanced  for  the  different  conclusions  in  a 
calm  and  dispassionate  way,  we  can  see 
how  the  commissioners  might  incline  to  one 
or  the  other  proposition.  They  were  called 
upon  under  the  circumstances  to  act,  and 
we  can  see  nothing  in  the  evidence  submit- 
ted to  the  chancellor  which  would  Justify 
him  in  holding  that  they  were  guilty  of  an 
abuse  of  discretion. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(132  Ga,  517) 

SMITH  et  al.  v.  LESTER. 

(Supreme  Court  of  Georgia.     April  19,  1909.) 

Judges  (§  8*)— Vacancy  in  Office. 

Under  the  provisions  of  Civ.  Code  1895,  | 
4284,  declaring  that  *'it  shall  be  illegal  for  the 

Judge  of  any  city  court  in  this  state  to  also 
lold  any  municipal  ofiBce  or  appointment  in  the 
city  where  such  court  is  held,"  the  judge  of  such 
city  court  is  ineligible  to  hold,  and  cannot 
make  a  valid  acceptance  of,  any  municipal  of- 
fice or  appointment  referred  to  in  such  sec- 
tion; and  an  information  in  the  nature  of  a 
QUO  warranto,  alleging  that  the  judge  of  a  citv 
court  accepted  and  holds  such  municipal  of- 
fice or  appointment,  and  praying  that  the  of- 
fice of  judge  of  the  city  court  be  declared  va- 
cant and  to  oust  the  incumbent  thereof,  was 
properly  dismissed  on  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  I  32;   Dec.  Dig.  §  8.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pike  County; 
B.  J.  Ragan,  Judge. 


Application  by  James  M.  Smith  and  oth- 
ers for  writ  of  quo  wcrranto,  against  C.  J. 
Lester.  From  a  Judgment  dismissing  the  ap- 
plication, relators  bring  error.    Affirmed. 

A.  A.  Murphey  and  Rollin  H.  Kimball,  for 
plaintiffs  in  error.  O.  H.  B.  Bloodworth  and 
J.  F.  Redding,  for  defendant  in  error. 

H0LDE2N,  J.  James  M.  Smith  and  others, 
relators,  made  application  to  the  Judge  of  the 
superior  court  of  Pike  county  for  leave  to  file 
an  information  in  the  nature  of  a  quo  war- 
ranto in  order  that  they  might  inquire  into 
the  right  of  the  respondent  to  hold  the  office 
of  Judge  of  the  city  court  of  Barnesville. 
The  information,  which  was  ordered  filed* 
contained  the  following  material  allegations : 
Prior  to  the  filing  of  the  information  the 
respondent  was  commissioned  as  Judge  of 
the  city  court  of  Barnesyille  and  has  since 
been  acting  as  such  Judge.  Prior  to  the  filing 
of  the  application  he  was  elected  city  attor- 
ney of  BamesYllle  by  the  mayor  and  council 
of  that  municipality,  which  position  he  accept- 
ed, and  has  since  been  exercising  the  duties 
thereof.  The  office  of  Judge  of  the  city  court 
of  Barnesville  was  vacated  by  respondent 
when  he  accepted  the  office  of  city  attorney. 
Respondent  is  paid  a  regular  salary  as  city 
attorney,  and  is  required  to  represent  the 
city  in  all  litigation.  Copies  of  ordinances 
of  the  mayor  and  council  were  attached  te 
the  application,  wherein  the  appointment  and 
duties  of  respondent  as  city  attorney  are 
shown,  and  also  the  fact  that  he  received  a 
monthly  salary  as  sucb.  Relators  prayed 
that  respondent  show  cause  why  he  should 
not  be  ousted  from  the  office  of  Judge  of  the 
city  court  and  such  office  be  declared  vacant 
The  respondent  demurred  to  the  application, 
on  the  ground  that  there  was  no  cause  of  ac- 
tion set  forth  in  the  same,  and  that  it  showed 
on  its  face  that  the  relators  were  not  en- 
titled to  maintain  said  cause,  or  to  the  relief 
sought  therein.  To  an  order  sustaining  the 
demurrer,  and  dismissing  the  application,  the 
relators  excepted. 

The  relators  contend  that  thet>ffice  of  Judge 
of  the  city  court  of  Barnesville  was  vacated 
by  the  respondent  when  he  accepted  the  of- 
fice of  city  attorney  of  Barnesville,  for  the 
reason  that  the  duties  of  the  two  offices  are 
incompatible  in  fact,  as  well  as  rendered  in- 
compatible by  the  provisions  of  Civ.  Code 
1895,  §  4284.  That  section  is  as  follows: 
'*It  shall  be  illegal  for  the  Judge  of  any  city 
court  in  this  state  to  also  hold  any  municipal 
office  or  appointment  in  the  city  where  such 
court  is  held.*'  If  this  section  has  applica- 
tion to  city  courts  of  the  character  of  that 
existing  in  the  city  of  Barnesville,  and  if  the 
position  of  city  attorney  of  Barnesville  is  an 
appointment  of  the  kind  referred  to  in  the 
section  above  quoted,  did  the  acceptance  of 
such  appointment  by  the  resi)ondent  vacate, 
or  render  subject  to  vacation,  the  other  of- 
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flee  which  the  respondent  held  at  Judge  of 
the  city  court  of  Bamesyllle?  In  Throop  on 
Public  Officers,  |  80,  it  is  said:  "At  common 
law  there  is  no. limit  to  the  number  of  offices 
which  may  be  held  simultaneously  by  the 
same  person,  provided  that  neither  of  them 
is  Incompatible  with  any  other.  •  •  ♦  If 
two  offices  are  incompatible,  by  the  accept- 
ance of  the  latter  the  first  is  relinquished  or 
vacant,  even  though  it  should  be  a  superior 
oflSlce/' 

While  this  is  the  common-law  rule,  we  do 
not  think  it  has  any  application  in  this  case. 
In  the  presence  of  the  Code  section  above 
quoted.  Under  the  provisions  of  this  sec- 
tion it  is  made  lll^al  for  the  judge  of  any 
city  court  to  also  hold  any  municipal  office  or 
appointment  in  the  city  where  any  such  court 
is  held.  The  meaning  of  this  section  is  that, 
after  a  person  becomes  judge  of  the  city 
court,  he  cannot,  while  holding  such  office, 
legally  accept  or  hold  any  municipal  office 
or  appointment  therein  referred  to.  The  ef- 
fect of  making  it  illegal  for  the  person  hold- 
ing the  office  of  Judge  to  accept  and  hold  such 
municipal  office  or  appointment  is  to  make 
him  ineligible  for  such  office  or  appoint- 
ment while  holding  the  office  of  Judge.  The 
provisions  of  this  section  are  not  the  same 
as  providing  that  one  person  shall  not  at 
the  same  time  hold  the  office  of  Judge  and  a 
municipal  appointment;  but  these  provisions 
mean  that,  after  a  person  becomes  judge  of  a 
city  court,  it  shall  be  illegal  for  him,  while 
holding  such  office,  to  accept  or  hold  any  mu- 
nicipal office  or  appointment  referred  to  in 
the  section.  The  common-law  rule  was  that 
a  person  could  not  l)old  two  incompatible  of- 
fices, and,  while  holding  one,  the  acceptance 
of  another  was  an  implied  resignation  of 
the  former.  In  such  cases  the  person  has 
the  right  to  resign  the  office  which  he  holds, 
and  has  the  right  to  accept  the  other  office; 
but  in  this  case,  under  Civ.  €k>de  1895,  § 
4284,  the  judge  of  the  city  court  has  no  right 
to  accept  a  municipal  office  or  appointment  in 
the  city  where  such  court  is  held,  and  his 
pretended  acceptance  and  holding  of  such  mu- 
nicipal office  or  appointment  is  Illegal  and 
without  authority  of  law. 

Having  no  right  to  accept  and  hold  such 
municipal  office  or  appointment,  such  pre- 
tended acceptance  and  holding  of  such  office 
or  appointment  no  more  vacates  the  office  of 
judge  of  the  city  court  than  would  the  per- 
formance of  any  other  Illegal  act  which  does 
not,  by  provision  of  law,  vacate  the  office.  In 
Throop  on  Public  Officers,  §  32,  it  is  said: 
'*An  exception  also  occurs  where  the  second 
office  is  conferred  by  an  appointment  in  viola- 
tion of  statute.  Thus,  where  a  statute  ren- 
dered the  members  of  a  city  council  ineligible 
to  certain  offices,  It  was  held  that  the  ap- 
pointment by  the  council  of  one  of  its  mem- 
bers to  such  an  office,  and  his  acceptance 
thereof,  did  not  effect  an  abandonment  or 


forfeiture  of  the  office  of  councilman,  because 
the  appointment  was  absolutely  void."  In 
this  connection,  see  McWilllams  v.  Neal,  180 
Ga.  738,  61  S.  B.  721,  and  authorities  there 
cited.  Hie  effect  of  making  it  illegal  for 
the  judge  of  the  city  court,  while  holding 
such  office,  to  hold  any  municipal  office  or 
appointment  is  to  render  him  ineligible  to 
hqld  the  latter;  and  the  effect  of  his  pre- 
tended holding,  or  undertaking  to  hold,  the 
municipal  office  or  appointment,  does  not 
operate  to  vacate  the  office  of  Judge. 

The  court  committed  no  error  In  sustaining 
the  demurrer,  and  the  Judgment  is  affirmed. 
All  the  JuaticeB  concur. 

(132  Ga.  457) 
CORBITT  V.  NEBERN. 
(Supreme  Court  of  Georgia.     April  17,  1900.) 
EZECUTOBS  AND  Administbatoss  (f  174*)   — 

AXLOWANCS  TO  WiDOW— PRIOBFriES. 

The  act  of  August  17,  1903  (Acts  1903,  p. 
76),  which  proTides  that  whenever  the  vendor 
of  personal  property  shall,  at  the  time  of  selling 
and  delivering  such  property,  take  a  mortgage 
thereon  to  secure  the  parchase  money  thereof, 
which  shall  expressly  state  that  It  is  for  such 
purpose,  neither  the  widow  and  minor  child  or 
children,  nor  the  minor  child  or  children  of  the 
vendee  shall  be  entitled  to  a  year's  support  in 
such  personal  property  as  aniinst  the  vendor, 
his  heirs,  executors,  administrators,  and  a» 
signs,  until  the  purchase  money  of  said  property 
is  fully  paid,  has  a  prospective  operation,  and 
as  against  the  ri^ht  of  a  widow  to  year's  sup- 
port it  did  not  give  priority  to  a  mortgage  ex- 
ecuted before  its  passage,  although  such  mort- 
gage recited  that  it  was  given  for  purchase 
money  of  the  personal  property  described  in  it, 
and  although  the  mortgagor  did  not -die  until 
after  the  passage  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  I  655;  Dec. 
Dig.  t  174.*]  r 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Coffee  Coun- 
ty; T.  A.  Parker,  Judge. 

E.  D.  Nebem  was  appointed  as  adminis- 
trator of  the  estate  of  one  Flanders..  On  re- 
port of  appraisers  allowhig  a  widow  a  year's 
support,  I.  H.  Corbitt  filed  a  caveat,  for  the 
use  of  the  Pierce  Trading  Company.  From 
a  Judgment  of  the  superior  court  allowing 
the  widow's  claim,  Corbitt  brings  error.  Af- 
firmed. 

BenJ.  T.  Allen,  for  plaintiff  in  error.  J. 
W.  Quincey,  for  defendant  in  error. 

ATKINSON,  J.  On  September  16,  1902, 
Corbitt  took  a  note  from  Flanders,  due  on 
November  16,  1903,  and,  besides  the  prom- 
ise to  pay,  the  Instrument  contained  a  mort- 
gage on  a  mule,  and  after  the  description 
were  added  the  wDrds,  "and  for  which  this 
note  Is  taken."  It  was  recorded.  On  the 
back  of  the  note  was  indorsed  a  credit  of 
$20,  dated  November  24,  1903.  On  August 
17,  1903,  an  act  was  approved  regulating  the 
law  of  year's  support  (Acts  1903,  p.  76) 
Flanders  died  on  March  29,  1904.    On  April 
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4,  1904,  his  widow  applied  for  year's  sup- 
port. Appraisers  were  appointed,  aud  to 
their  report  a  caveat  was  filed  by  Corbltt, 
for  the  use  of  Pierce  Trading  Ck>mpany. 
The  case  was  carried  to  the  superior  court 
by  appeal,  and  was  submitted  to  the  presid- 
ing judge  without  a  jury.  He  held  that,  in- 
asmuch as  the  mortgage  was  glveu  prior  to 
the  act  of  1903,  the  widow's  claim  for  year's 
support  was  superior  to  the  lien  of  the 
mortgage.    The  mortgagee  excepted. 

Prior  to  1875  it  was  held  that  a  widow's 
claim  for  dower  and  year's  support  was  su- 
perior to  the  lien  of  the  mortgage  for 'pur- 
chase money  of  land.  On  February  24,  1875 
(Acts  1875^  p.  100),  an  act  was  approved 
which  provided  that  "whenever  the  vendor 
of  land  shall  make  a  deed  to  land,  and  at 
the  same  time  take  a  mortgage  for  the  pur- 
chase money,  the  widow  of  the  vendee  shall 
not  be  entitled  to  dower  in  said  land  as 
against  such  vendor  until  the  purchase  mon- 
ey is  paid."  In  Wilson  v.  Peeples,  61  Ga. 
218,  it  was  held  that,  where  a  mortgage  was 
executed  prior  to  the  date  of  such  act,  a 
mortgage  executed  to  secure  the  repayment 
of  money  used  by  the  mortgagor  in  the 
purchase  of  real  estate  would  be  postponed 
to  the  widow's  dower  and  the  year's  sup- 
port of  the  family,  although  It  appeared  that 
the  mortgagor  died  in  1877.  On  September 
16,  1891  (Acts  1890-91,  p.  227),  the  provi- 
sions  of  the  act  of  1875,  preventing  the  tak- 
ing of  dower  as  against  a  purchase-money 
mortgage  given  concurrently  with  the  execu- 
tion of  a.  deed  to  the  vendee,  were  extended 
so  as  to  include  year's  support  Both  of 
these  acts  referred  only  to  real  estate.  On 
August  17,  1908  (Acts  1903.  p.  76),  an  act 
was  approved  which  provided  that  "when- 
ever the  vendor  of  personal  property  shall, 
at  the  time  of  selling  and  delivering  such 
personal  property,  take  a  mortgage  thereon 
to  secure  the  purchase  money  thereof,  nei- 
ther the  widow  and  minor  child  or  children, 
nor  the  minor  child  or  children  of  the  ven- 
dee, shall  be  entitled  to  a  year's  support  In 
said  personal  property  so  mortgaged,  as 
against  said  vendor,  his  heirs,  executors, 
administrators,  and  assigns,  until  the  pur- 
chase money  of  said  personal  property  is 
fully  paid;  provided,  that  said  purchase- 
money  mortgage  shall  expressly  state  that 
the  same  Is  executed  and  delivered  for  the 
purpose  of  securing  the  debt  for  such  pur- 
chase money." 

The  general  rule  is  that  laws  have  a 
prospective  rather  than  a  retrospective  ef- 
fect, and  this  law  on  its  face  shows  that  it 
was  intended  to  operate  in  respect  to  sales 
and  mortgages  which  should  be  thereafter 
made.  It  uses  the  future  tense,  not  the  pres- 
ent or  past,  and  requires  that  mortgages  giv- 
en under  it,  to  have  the  effect  provided  by 
it,  "shall"  contain  a  certain  recital.  It  did 
not  undertake  to  change  the  status  of  every 


instrument  which  might  have  been  executed 
in  the  pasty  although  such  a  paper  might 
contain  a  statement  similar  to  that  provided 
for  in  the  act  In  principle  this  case  is  con- 
trolled by  that  of  Wilson  v.  Peeples,  supra. 
The  widow's  right  to  a  year's  support  was 
superior  to  the  lien  of  the  mortgage,  and 
the  presiding  judge  properly  so  held. 

Judgment  affirmed.    All  the  Justices  ccm- 
cur. 


(ISSOa.  400) 
NEAL  et  al.  ▼.  BOYKIN. 
(Supreme  Court  of  Georgia.     April  14,  1909.) 

1.  EXEGTTTOBS  AND  ADMINIBTBATOBS   (§   32*)— 

Setting  Aside  Lettebs  of  ADiaNiSTBATiON 

—Evidence. 

The  allegations  of  the  equitable  petition 
brought  to  set  aside  the  judgment  of  the  court 
of  ordinary  granting  letters  of  administration 
on  the  estate  of  a  nonresident,  to  the  effect  that 
he  left  no  property  in  the  county  where  the  ap- 
plication was  made  at  tne  time  of  his  death, 
and  that  none  was  there  at  the  time  when  the 
application  was  made,  except  a  promissory  note 
on  an  insolvent  debtor  residing  in  another  coun- 
ty of  this  state,  which  had  been  fraudulently 
carried  to  the  county  where  the  application  was 
made  for  the  purpose  of  giving  colorable  juris- 
diction there,  were  not  sustained  by  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Ekecuton 
and  Administrators,  Dec.  Dig.  f  32.*]. 

2.  EXECUTOBS  AND  Administbatobs  (9  12*)— 
Appointment  or  Administbatob  —  Valid- 
ity. 

Although  a  resident  of  another  state  left, 
at  the  time  of  his  death,  no  property  in  the 
county  of  this  state  where  application  for  let- 
ters of  administration  was  subsequently  made, 
yet  where  personal  property  of  the  estate  was 
brought  into  such  county  after  his  death,  and 
was  there  located  at  the  time  when  application 
was  made  for  letters  of  administration  and 
when  they  were  granted,  the  court  of  ordinary 
of  that  county  had  jurisdiction  to  grant  the  let- 
ters, unless  the  property  was  carried  there  in 
bad  faith,  and  with  the  Intention  of  conferring 
improperly  a  colorable  probate  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  24 ;  Dec.  Dig. 
f   12.*] 

3.  EXECTTTOBS   AND   ADMINISTBATOBS   (§   12*)— 

Gbant  of  LiETTEBa— Assets  of  Nonbesident 

Decedent. 

Where  assets  forming  a  part  of  the  estate 
of  a  nonresident  decedent  are  located  in  two 
counties  of  this  state,  administration  can  be 
granted  in  either,  and  the  ordinary  first  com- 
mencing the  exercise  of  jurisdiction  will  re- 
tain it. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |  24 ;  Dec  Dig. 
§  12.*] 

(Syllabus  by  the  Court.) 

4.  Executobs  and  Administbatobs  (9  11*)— 
Assets— **BoN A  Notabilia." 

The  term  "bona  notabilia,"  as  used  in  the 
English  probate  law,  means  notable  goods,  or 
property  worths  of  notice,  or  of  sufficient  rain* 
to  be  accounted  for. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  %  25 ;  Dec  Dig. 
f   II.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  830.] 
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ESrror  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  John  Neal  and  others  against 
B.  M.  Boykln.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

J.  J.  Bull  and  J.  D.  Kllpatrlck,  for  plain- 
tiffs In  error.  Green,  Tllson  &,  McKlnney, 
for  defendant  In  error. 

LUMPKIN,  J.  John  Neal  and  others  filed 
their  equitable  petition  against  B.  M.  Boy- 
kln for  the  purpose  of  setting  aside  the  grant 
of  letters  of  administration  to  the  defendant 
by  the  court  of  ordinary  of  De  Kalb  coun- 
ty and  of  enjoining  him  from  exercising  any 
authority  thereunder.  On  demurrer  the  peti- 
tion was  dismissed,  and  the  plaintiffs  except- 
ed. The  judgment  was  reversed.  Neal  y. 
Boykln,  129  Ga.  676,  59  S.  B.  912, 121  Am.  St 
Bep.  237.  On  the  trial  the  case  was  submit- 
ted on  an  agreed  statement  of  facts,  and  each 
side  contended  that  the  presiding  judge 
should  direct  a  verdict  The  judge  directed 
a  verdict  for  the  defendant.  The  plaintiffs 
moved  for  a  new  trial,  which  was  refused, 
and  they  excepted. 

The  disposition  of  the  case  made  by  the 
presiding  judge  was  correct  The  case  made 
by  the  petition  was  not  sustained  by  the 
evidence.  The  plaintiffs  allied  that  the 
judgment  of  the  ordinary  of  De  Kalb  coun- 
ty, granting  letters  of  administration  to 
Boykln,  was  procured  by  fraud;  that  Boy- 
kln and  Dixon  (who  was  apparently  the  ex- 
ecutor of  Neal  under  a  will  probated  in 
Florida)  had  conspired  together,  and  the 
latter  had  sent  to  the  former  a  promissory 
note  due  by  one  Culpepper,  a  resident  of 
Talbot  county,  who  was  insolvent,  and  so 
known  to  be  at  the  time;  and  that  this  was 
done  for  the  purpose  of  giving  jurisdiction 
to  that  court,  Neal  having  left  no  assets 
there.  It  was,  moreover,  alleged  that  the 
application  of  Boykln  for  letters  of  admin- 
istration was  kept  concealed  from  the  rela- 
tives of  the  decedent  and  their  attorney, 
who  also  had  acted  as  agent  for  the  dece- 
dent and  for  the  Florida  executor.  As  a 
ground  for  appealing  to  a  court  having  eq- 
uitable jurisdiction,  it  was  alleged  that, 
"the  appointment  of  the  defendant  being 
obtained  by  fraud,  and  the  court  appointing 
him  being  without  jurisdiction,  the  petition- 
ers, being  remediless  in  a  court  of  common 
law,  bring  this  their  petition  in  equity." 
The  agreed  statement  of  facts  showed  no 
conspiracy,  fraudulent  effort  to  confer  juris- 
diction, or  concealment  on  the  part  of  Boy- 
kln. It  showed  that,  in  addition  to  the  note, 
at  the  time  when  the  application  for  ad- 
ministration was  made,  there  were  in  De 
Kalb  county  certain  articles  of  silverware 
and  a  gold  watch  and  chain;  that  Neal  left 
a  will,  which  was  probated  in  Florida,  but 
not  in  Georgia,  because  it  had  only  two 
witnesses:  that  prior  to  the  discovery  of 
this  fact  the  executor  named  in  the  will  had 
sent  the  note  of  Oulpepi^^r  to  Boykln,  with 
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the  request  that  he  endeavor  to  coUedt  it; 
that  it  was  a  sealed  note,  and  not  barred 
by  the  statute  of  limitations;  and  that  Cul- 
pepper resided  in  Talbot  county.  There 
was  no  evidence  that  he  was  insolvent,  or 
the  note  worthless.  While  Neal  left,  at  the 
time  of  his  death,  a  considerable  amount  of 
real  and  personal  property  in  Talbot  county, 
and  also  certain  nephews,  before  his  death 
he  had  adopted,  by  legal  proceedings  in 
Florida,  the  two  half-sisters  of  Boykln, 
who  were  minors.  After  his  death  they 
came  to  De  Kalb  county,  bringing  with  them 
the  small  articles  of  silverware,  and  lived 
with  Boykln,  who  became  their  guardian. 
They  were  the  sole  legatees  under  Neal's 
will,  and,  if  the  adoption  was  valid,  would 
be  his  sole  heirs  in  the  absence  of  a  will; 
he  leaving  neither  wife  nor  other  children. 

There  is  some  suggestion  of  a  desire  on 
the  part  of  the  plaintiffs  to  attack  the  va- 
lidity of  the  will  and  the  proceedings  in 
Florida  by  which  Neal  adopted  these  two 
minor  girls;  but  there  is  no  indication  in 
the  record  that  there  is  any  valid  ground 
for  making  such  an  attack.  The  will  was 
probated  in  Florida,  and  admitted  to  record 
according  to  the  laws  of  that  state.  The  or- 
der or  decree  of  adoption  was  granted  by 
the  circuit  court  there.  No  reason  is  shown 
why  either  of  them  is  invalid,  except  in  so 
far  as  the  lack  of  attestation  according  to 
the  laws  of  this  state  may  effect  the  rec< 
ognitlon  of  the  will  here.  A  nephew,  other 
than  those  who  are  parties  to  the  present 
proceeding,  made  an  application  in  Talbot 
county  to  be  appointed  administrator,  after 
the  grant  of  letters  In  De  Kalb  county,  and 
his  application  is  still  pending.  He  and  two 
other  nephews  have  already  applied,  by  peti- 
tion to  the  court  of  ordinary  of  De  Kalb 
county,  to  have  set  aside  the  grant  of  let- 
ters of  administration  to  Boykln,  on  the 
ground  of  want  of  jurisdiction,  and  their  pe- 
tition has  been  refused.  That  court,  with 
knowledge  of  the  facts,  was  of  the  opinion 
that  it  had  jurisdiction.  If  the  adoption  of 
the  two  girls  by  Neal  was  valid,  they  be- 
came his  heirs,  his  nephews  had  no  interest 
in  the  estate,  and  there  would  be  no  reason 
to.  set  aside  the  grant  of  administration  in 
De  Kalb  county  at  the  instance  of  the  latter. 
This  would  leave  as  plaintiffs  in  the  present 
proceeding  only  two  creditors  of  the  decedent 

Though  not  sustaining  the  equitable  alle- 
gations in  the  petition,  the  plaintiffs  relied 
upon  the  naked  legal  proposition  that  the 
court  of  ordinary  of  De  Kalb  county  was 
without  jurisdiction,  because  there  was  no 
property  of  the  deceased  there  at  the  time  of 
his  death,  while  there  was  such  property  In 
Talbbt  county,  and  th^it  the  existence  of  per- 
sonal property  in  De  Kalb  county  at  the  time 
of  the  application  for  administration  did  not 
confer  jurisdiction  upon  the  court  of  ordi- 
nary of  that  county.  Civ.  Code  1895,  8  3393, 
is  as  follows:  "Every  application  for  letters 
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of  admlnlstratlcm  zDUf  f  be  made  to  the  ordi- 
nary of  the  county  of  the  residence  of  the  de- 
ceased, if  a  resident  of  this  state,  and  if  not 
a  resident,  then  in  some  county  where  the  es- 
tate or  some  portion  thereof  is."  Section  4234 
is  as  follows:  'The  ordinary  can  grant  ad- 
ministration upon  no  person's  estate  who  was 
not  a  resident  of  the  county  where  the  appli- 
cation is  made  at  the  time  of  his  death,  or 
being  a  nonresident  of  the  state,  has  prop- 
erty in  said  county,  or  a  bona  fide  cause  of 
action  against  some  person  therein.*'  The 
question  arising  under  these  sections  is 
whether  a  court  of  ordinary  in  this  state  is 
without  Jurisdiction  to  grant  letters  of  ad- 
ministration upon  the  estate  of  a  nonresident 
decedent,  unless  at  the  time  of  his  death  he 
leaves  property  located  in  the  county  where 
the  administration  is  sought,  or  whether  the 
location  of  personal  property  within  the  state 
at  the  time  when  the  application  is  made  will 
confer  Jurisdiction  in  the  county  where  It  is 
located,  ^e  section  first  quoted  above  pro- 
vides that,  as  to  nonresident  decedents,  every 
application  for  letters  of  administration 
must  be  made  "In  the  county  where  the  es- 
tate or  some  portion  thereof  is."  Does  this 
mean  "is"  at  the  time  when  the  application 
is  made,  or  at  the  time  when  the  owner  died? 
In  the  second  of  the  above-quoted  sections 
does  the  statement  that  the  ordinary  can 
grant  administration  upon  the  estate  of  no 
person  who  was  not  a  resident  of  the  county 
of  the  application  at  the  time  of  his  death,  or, 
being  a  nonresident,  "has  property  in  said 
county,^  restrict  the  Jurisdiction  to  the  exis- 
tence of  property  in  the  county  at  the  time 
of  the  death  of  such  person? 

If  the  sections  of  the  Code  are  to  be  con- 
strued as  excluding  Jurisdiction  to  grant  let- 
ters of  administration  in  Qeorgla  altogether 
unless  the  decedent  left  property  in  this  state 
at  the  time  of  his  death,  then  any  one  might 
remove  personal  property  of  an  estate  into 
Georgia,  and  hold  it  indefinitely  without  the 
courts  of  this  state  having  power  to  preserve 
it  by  administration  and  placing  it  in  the 
hands  of  a  legally  appointed  administrator, 
who  is  under  bond  for  the  proper  perform- 
ance of  his  duty.  If  there  were  Georgia  heirs 
and  creditors,  they  could  not  have  the  prop- 
erty administered  in  a  regular  and  orderly 
manner  for  the  payment  of  their  claims  and 
distribution  according  to  law.  If  there  were 
no  foreign  administrator  to  recover  the  prop- 
erty, it  would  remain  in  an  unprotected  con- 
dition, for  lack  of  a  legal  custodian,  unless 
this  should  be  held  to  be  a  case  where  "the 
law  by  reason  of  its  universality  is  deficient," 
and  equity  should  give  aid.  If  there  were  a 
foreign  administrator,  and  "if  there  be  none 
Ippolnted  In  the  state,"  under  our  statutes 
Ae  might  bring  suit,  subject  to  the  require- 
ment that  he  file  an  exemplification  of  his  let- 
ters of  administration.  Civ.  Code  1895,  §§ 
3521,  3522.  If  he  recovered  the  property,  it 
would  be  to  carry  it  to  a  foreign  Jurisdiction 


for  administration.  In  the  present  case  there 
was  no  effort  to  probate  a  foreign  will,  by 
production  of  the  will  ifaself  (Civ.  Code  1895, 
§1  8297-8300),  or  such  a  will  devising  realty, 
by  means  of  an  exemplification  of  the  pro- 
bate in  another  state  (sections  3301,  83029,  or 
a  foreign  will  bequeathing  personalty,  by 
means  of  a  similar  exemplification  (section 
3303).  Nor  was  this  a  controversy  between 
the  executor  appointed  in  the  foreign  Juris- 
diction and  the  applicant  for  administration 
in  De  Kalb  county.  Both  the  plaintiffs  and 
the  defendant  treat  the  Florida  will  as  in- 
valid in  Georgia.  Both  proceed  on  the  the- 
ory that  there  must  be  an  administrator  In 
G^eorgia,  but  they  differ  as  to  who  should  be 
appointed  and  the  court  which  should  ap- 
point him. 

Beferring  to  Civ.  Code  1895,  If  4234,  4235 
(which  latter  section  provides  that  the  ordi- 
nary first  granting  letters  acquires  exclusive 
Jurisdiction),  Bleckley,  J.,  says:  "Substituting 
counties  for  ecclesiastical  divisions  and  subdi- 
visions, these  sections  are  not  substantially 
different  from  the  common  law."  Arnold  v. 
Arnold,  62  Ga.  637.  There  is  no  statutory 
provision  in  this  state  limiting  the  amount  of 
property  which  will  authorize  an  admlnistra- 
tfon,  and;  unless  In  extreme  cases  the  doc- 
trine of  de  minimis  should  apply,  assets 
of  the  decedent  may  be  said  generally  to  be 
"bona  notabilia."  As  used  in  the  English 
probate  law,  these  words  mean  notable  goods, 
or  property  worthy  of  notice,  or  of  sufficient 
value  to  be  accounted  for  (which  by  the  stat- 
ute of  1  James  I  was  established  at  £5). 
1  Williams  on  Executors  (3d  Ed.)  250.  If  aU 
the  goods  of  the  deceased  lay  within  the  same 
Jurisdiction,  an  administration  granted  by  the 
ordinary  was  proper;  but,  if  the  deceased 
had  bona  notabilia  (that  is,  goods  of  sufficient 
amount)  In  different  dioceses,  administration 
was  granted  by  the  metropolltlan  of  the  pro- 
vince, by  way  of  special  prerogative,  to  pre- 
vent the  confusion  arising  ftom  the  appoint- 
ment of  many  different  administrators.  2 
Bl.  Com.  508.  The  question  of  whether  as- 
sets must  have  been  located  within  the  di- 
ocese at  the  time  of  the  death  of  the  decedent 
does  not  seem  to  have  been  a  subject  which 
received  much  consideration  in  decisions,  al- 
though in  some  of  the  text-books  such  ap- 
pears to  have  been  assumed  to  be  the  case. 
The  questions  arising  were  also  usually  as 
to  the  grant  of  letters  by  the  ordinary  or  the 
metropolitan  of  the  same  ecclesiastical  pro- 
vince, not  as  to  property  which  might  be 
brought  from  another  country.  See^  on  the 
subject,  Scarth  v.  Bishop  of  London,  1  Hagg. 
273. 

In  Schouler  on  Executors  (3d  Ed.)  9  25,  it 
is  said:  "The  rule  of  strict  construction 
would  seem  to  refer  the  locality  of  personal- 
ty in  such  cases  to  the  situs  as  existing  at 
the  time  of  the  deceased  owner's  death. 
Such  an  Interpretation,  however,  is  too  nar- 
row to  meet  the  practical  needs  of  a  pro- 
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bate  appointment  for  local  purposes  In  mod- 
em times— an  appointment  which  perhaps 
may  not  be  invoked  for  years  after  one's 
death.  Hence,  for  the  welfare  of  creditors 
and  other  interested  parties,  this  right  of 
local  appointment  is  more  liberally  asserted 
in  many  of  the  courts,  and  local  Jurisdiction 
is  iiph^d  on  the  ground  that  bona  notabilia 
exist  when  letters  are  applied  for,  notwith- 
standing the  goods  were  brought  into  the 
country,  or  the  debtor  removed  thither,  sub- 
sequently to  the  death  of  owner  or  creditor; 
and  this  seems  the  better  opinion,  unless  such 
a  bringing  in  or  removal  was  in  bad  faith, 
and  with  the  intention  of  conferring  improp- 
erly a  colorable  probate  jurisdiction."  A 
quotation  was  made  from  this  authority  ap- 
provingly when  the  case  was  formerly  be- 
fore this  court;  but,  as  it  was  alleged  that 
the  note  was  fraudulently  sent  to  De  Kalb 
county  in  order  to  confer  colorable  Jurisdic- 
tion, Mr.  Justice  Beck  says:  "And  so  we 
hold  in  the  present  case  that  if  the  note  was 
brought  into  De  Kalb  county,  as  alleged  in 
the  petition,  as  a  part  of  a  fraudulent  scheme 
for  the  purpose  of  giving  falsely  a  colorable 
and  pretended  Jurisdiction  to  the  court  of 
ordinary  of  that  county,  it  would  not  be  bona 
notabilia  within  the  county  of  De  Kalb  for 
the  purpose  of  founding  administration." 
129  Ga.  680,  59  S.  B.  912,  121  Am.  St  Rep. 
237.  It  was  also  said  that  the  note,  which 
then  appeared  to  be  a  simple  contract,  would 
be  an  asset  at  the  domicile  of  the  debtor  in 
Talbot  county.  It  was  thus  impliedly  rec- 
ognized that,  had  there  been  bona  fide  assets 
in  De  Kalb  county  at  the  time  of  the  appli- 
cation for  administration,  the  court  of  ordi- 
nary of  that  county  would  have  had  Juris- 
diction. In  Ott  V.  Hutchinson,  91  Oa.  31,  16 
8.  B.  106,  the  exact  point  now  before  us  was 
not  discussed.  The  decedent,  at  the  time  of 
his  death,  left  assets  in  the  county  where  the 
application  for  administration  was  made,  and 
the  court  says:  "Where  a  nonresident  dies 
leaving  property  in  this  state,"  etc.;  but  the 
charge  of  the  Judge  of  the  trial  court,  to 
which  exception  was  taken,  stated  that  if, 
at  the  time  when  the  application  was  made, 
the  applicant  was  a  creditor  of  the  nonresi- 
dent decedent,  and  the  latter  then  had  some 
estate  in  the  Jurisdiction,  the  Jury  should  find 
for  the  applicant.  The  Judgment  was  affirm- 
ed by  this  court.  See,  also,Pinney  v.  McGreg- 
ory,  102  Mass.  186. 

The  charge  of  fraudulently  carrying  prop- 
erty to  De  Kalb  county  to  confer  Jurisdic- 
tion upon  the  court  of  ordinary  is  eliminated 
under  the  evidence,  and  there  is  no  question 
of  mere  temporary  presence  of  property  with- 
in the  Jurisdiction,  as  where  a  foreign  admin- 
istrator or  traveler  is  passing  through  the 
state,  carrying  with  him  property  left  by  a 
decedent  in  another  state.  Under  the  agreed 
statement  of  facts,  there  was  sufficient  prop- 
erty in  De  Kalb  county  to  confer  Jurisdic- 
tion upon  the  ordinary  of  that  county,  wheth- 
er or  not  the  sealed  note  be  treated  as  a 


specialty  having  a  situs  there.  The  cases  of 
Arnold  v.  Arnold,  62  Qa.  637,  supra,  Mc- 
Laren V.  Bradford,  62  aa.  640,  and  Patillo  v. 
Barkesdale,  22  6a.  856,  do  not  conflict  with 
the  ruling  here  made.  The  point  now  decided 
was  not  then  under  consideration,  and  ex- 
pressions used  in  the  opinions  must  be  con- 
sidered in  the  light  of  the  questions  before 
the  court 

Doubtless  preceiving  what  might  arise  from  . 
holding  that  no  court  of  ordinary  in  this 
state  could  grant  letters  of  administration, 
unless  the  decedent  left  property  located  in 
this  state  at  the  time  of  his  death,  It  was 
suggested  in  the  brief  of  counsel  for  the 
plaintiff  in  error  that  if  there  were  no  county 
in  the  state  in  which  the  nonresident  dece- 
dent left  property  located  at  the  time  of  his 
death,  and  no  court  of  ordinary  in  the  state 
would  have  Jurisdiction  to  appoint  an  admin- 
istrator immediately  upon  the  death  of  the 
decedent,  and  if  thereafter  some  person 
should  tortiously  and  wrongfully  bring  prop- 
erty into  some  county  In  this  state,  and 
should  wrongfully  and  tortiously  hold  it 
there,  probably  the  courts  would  so  construe 
the  two  sections  of  the  Code  cited  above  as 
to  permit  the  appointment  of  an  administra- 
tor in  the  county  where  such  property  was 
thus  held;  but  it  was  urged  that  where  a 
nonresident  decedent  left  at  the  time  of  his 
death,  property  located  in  a  county  in  this 
state,  thereby  giving  Jurisdiction  in  that 
county,  the  court  of  ordinary  of  no  other 
county  in  the  state  could  acquire  Jurisdiction 
to  appoint  an  administrator,  even  though  oth- 
er property  belonging  to  the  estate  of  the 
decedent  should  be  tortiously  brought  into 
such  other  county  and  be  there  held.  This 
argument  commingles  two  separate  ques- 
tions: First  are  the  courts  of  ordinary  of 
this  state  without  Jurjlsdiction  to  grant  let- 
ters of  administration  on  the  estate  of  a  for- 
eign decedent  unless  at  the  time  of  his 
death  he  leaves  property  located  in  this  state, 
or  (omitting  the  question  of  a  fraudulent  ef- 
fort to  confer  Jurisdiction)  is  the  existence 
of  personal  property  located  in  a  county  of 
this  state  at  the  time  when  an  application 
for  the  grant  of  administration  is  made,  and 
so  remaining,  sufficient  to  confer  Jurisdiction 
upon  the  court  of  ordinary,  of  that  county? 
And,  second,  if  the  location  of  personal  prop- 
erty at  the  time  of  the  application  and  the 
hearing  thereof  Is  sufficient  to  give  the  coun- 
ty where  it  is  situated  Jurisdiction  to  grant 
letters  of  administration,  but  there  is  anoth- 
er county  in  the  state  where  there  was  prop- 
erty at  the  time  of  the  death  of  the  decedent 
and  where  it  has  since  remained,  which 
court  of  ordinary  would  have  priority  of  Ju- 
risdiction in  respect  to  the  grant  of  letterst 
The  first  of  these  questions  is  one  of  the  ex- 
istence of  Jurisdiction.  The  second  refers 
to  the  matter  of  priority  as  between  two 
courts,  either  of  which  might  have  had  Ju 
risdlction  before  one  undertook  to  exercise  it 
There  is  nothing  in  the  statutes  which  would 
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authorize  the  construction  that  sometimes 
the  location  of  personal  property  in  Georgia 
at  the  time  of  the  application  for  administra- 
tion would  confer  Jurisdiction  upon  a  court 
of  ordinary,  and  sometimes  it  would  not 
The  question  last  stated  is  answered  by  the 
decision  in  Arnold  v.  Arnold,  62  Ga.  628,  su- 
pra, in  which  it  was  held:  "Where  a  nonresi- 
dent intestate  left  assets  in  two  counties 
of  this  state,  administration  can  be  granted 
in  either,  and  the  ordinary  first  commencing 
the  exercise  of  jurisdiction  will  retain  it" 
See,  also,  Civ.  Ode  1895,  §  4235. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


as2  Ga.  491) 

BENNETT  LUMBER  CX).  ▼.  MARTIN  et  al. 

(Supreme  Court  of  Georgia.     April  19,  1909.) 

MoBTOAOES  (8  163*)— Lien— Pbiobitt. 

Where  title  to  real  estate  Is  conveyed  by 
a  duly  recorded  deed  to  secure  a  debt,  and  the 
grantee  takes  the  deed  and  advances  the  money 
loaned,  without  notice  and  before  the  record  of 
a  materialman's  lien  upon  the  property,  the 
title  thus  acquired  is  superior  to  such  lien. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  389 ;   Dec.  Dig.  |  163.*] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Fulton  Ck>nn- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  the  Bennett  Lumber  Company 
against  Belle  Martin  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Moore  &  Pomeroy,  for  plaintiff  in  error. 
B.  V.  Carter  and  Elb.  T.  Williams,  for  de- 
fendants in  error. 


HOLDEN,  J.  The  plaintiff  alleges  that 
Mrs.  Martin  contracted  with  Spencer  to 
make  certain  improvements  on  a  describ- 
ed lot  of  land  owned  by  her.  Spencer 
purchased  from  petitioner  certain  material 
to  be  used  in  making  improvements,  which 
was  so  used.  The  plaintiff  fully  compiled 
with  its  contract  with  Spencer  in  furnish- 
ing materials  between  the  2d  day  of  Oc- 
tober, 1905,  and  the  11th  day  of  Decem- 
ber, 1905,  and  the  plaintiff  claims  a  Hen  on 
the  property  described  in  the  petition  for 
the  purchase  price  of  such  materials.  On 
the  3d  of  October,  1905,  Mrs.  Martin  con- 
veyed the  land  to  the  Dickinson  Trust  Com- 
pany by  deed  to  secure  a  loan  of  $1,500. 
The  suit  was  brought  against  Mrs.  Martin, 
Spencer,  and  the  defendant  company,  ask- 
ing that  the  Hen  claimed  be  foreclosed 
against  the  property,  and  that  the  judgment 
of  foreclosure  have  priority  over  the  deed 
i>f  the  defendant,  and  for  other  relief.  Coun- 
sel for  both  parties  treat  the  claim  of  lien 
of  the  plaintiff  and  the  deed  of  the  defend- 
ant company  as  having  been  duly  recorded. 
The  defendant  company  filed  a  demurrer  to 


the  petition,  and  to  the  order  of  the  court, 
sustaining  this  demurrer  and  dismissing 
the  petition  as  to  the  defendant  company, 
the  plaintiff  excepted. 

The  question  involved  In  this  case  is 
whether  or  not,  under  the  facts  as  alleged, 
the  claim  of  lien  of  the  plaintiff  has  priority 
over  the  deed  to  the  defendant  company. 
The  plaintiff  In  its  petition  alleges:  "That 
said  loan  of  $1,500  was  made  by  said  Dickin- 
son Trust  Company  to  said  Mrs.  Belle  Mar- 
tin for  the  purpose  of  erecting  a  residence 
on  said  described  premises,  and  that  said 
Dickinson  Trust  Company  well  knew  that 
at  the  time  said  deed  was  executed  said 
building  had  not  been  erected,  nor  had  the 
labor  and  material  therein  been  paid  for; 
«  «  •  that  said  Dickinson  Trust  Company 
did  not  pay  to  said  Mrs.  Belle  Martin  the 
sum  of  $1,500,  or  any  part  thereof,  upon 
the  3d  day  of  October,  1905,  but  that  said 
amount  was  paid  to  said  Mrs.  Belle  Martin, 
or  said  Spencer,  or  materialmen,  as  the 
work  thereon  progressed;  and  that  peti- 
tioner furnished  all  or  part  of  the  material 
set  forth  in  Exhibit  A  before  said  sum  of 
$1,500  had  been  paid."  A  bill  of  particulars 
of  the  material  furnished  by  the  plaintiff 
was  attached  to  the  petition,  and  therein, 
of  date  October  2d,  the  day  prior  to  the  ex- 
ecution of  the  deed,  several  items  of  mate- 
rial are  charged.  If  it  can  be  said  that  any 
of  the  material  was  furnished  by  the  plain- 
tiff before  the  execution  of  the  deed,  there 
Is  no  allegation  that  the  defendant  knew  of 
this  fact  It  is  alleged  that  the  defendant 
paid  to  Mrs.  Martin,  or  Spencer,  or  material- 
men, as  the  work  on  the  residence  pro- 
gressed, the  $1,500  loaned  by  it  to  Mrs.  Mar- 
tin; but  it  is  nowhere  alleged  that  the  de- 
fendant knew  that  the  plaintiff  furnished 
any  material  to  be  used  in  improving  the 
property.  As  It  was  alleged  that  the  money 
was  loaned  for  the  purpose  of  erecting  a 
residence  on  the  property  conveyed  to  the 
defendant,  and  that  the  defendant  paid  to 
Mrs.  Martin,  or  to  Spencer,  the  contractor, 
or  to  materialmen,  as  the  work  on  the  resi- 
dence progressed,  the  amount  loaned,  it  is 
to  be  presumed  that  the  money  was  used  for 
the  purpose  for  which  it  was  loaned,  to  wit, 
the  erection  of  the  residence  on  the  proper- 
ty. It  is  nowhere  alleged  that  the  defend- 
ant, before  paying  out  the  full  amount  of 
the  loan,  had  any  notice  that  the  plaintiff 
had  furnished,  was  furnishing,  or  even 
would  furnish,  any  of  the  material  for  the 
improvements  being  made. 

Civ.  Code  1895,  §  2804,  provides  that  liens 
in  favor  of  materialmen  shall  be  inferior  to 
certain  liens  and  claims  therein  specified, 
but  that  they  shall  be  superior  to  all  other 
liens  not  therein  excepted.  It  has  been  held 
that  under  this  section  the  lien  of  the  ma- 
terialman is  superior  to  the  lien  of  a  mort- 
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gage.  Langston  ▼.  Anderson,  G9  Ga.  65; 
Tanner  y.  Bell,  61  6a.  585;  Georgia  Loan 
Od.  v.  Dunlop,  108  Ga.  218.  33  S.  B.  882. 
This  ruling  is  based  on  the  fact  that  the 
lien  of  a  mortgage  is  not  one  of  the  Hens 
excepted  in  the  section  above  referred  to. 
While  that  section  provides  that  the  lien 
of  a  materialman  shall  be  superior  to  the 
liens  not  therein  excepted,  there  is  no  pro- 
vision that  the  lien  of  a  materialman  shall 
be  superior  to  a  title  acquired  without  no- 
tice of  the  existence  of  such  lien.  It  has 
accordingly  been  held,  in  the  case  of  Ash- 
more  V.  Whatley,  99  Ga.  150,  24  S.  E.  941, 
that  a  bona  fide  purchaser  of  the  absolute 
title  of  real  estate,  who  buys  without  notice 
of  a  materialman's  lien  upon  the  property, 
which  at  the  time  of  the  purchase  has  been 
neither  recorded  nor  foreclosed,  takes  the 
property  divested  of  such  lien.  It  does  not 
appear  from  the  allegations  of  the  petition 
that  at  the  time  the  defendant  company 
took  the  deed,  or  during  the  time  it  was 
advancing  the  money  loaned  by  it  to  Mrs. 
Martin,  the  claim  of  lien  by  the  plaintiff  was 
recorded  or  foreclosed,  or  that  the  defend- 
ant had  any  notice  of  the  existence  of  the 
claim  of  lien  by  the  plaintiff. 

The  rights  acquired  by  the  holder  of  a 
security  deed  are  in  many  respects  different 
from  those  of  the  holder  of  a  mortgage  lien. 
Civ.  Code  1895,  §  2771,  provides  that  a  deed 
made  to  secure  a  debt  shall  pass  the  title 
of  the  property  to  the  vendee  until  the  debt 
is  paid,  "and  shall  be  held  by  the  courts  of 
this  state  to  be  an  absolute  conveyance, 
with  the  right  reserved  by  the  vendor  to 
have  said  property  reconveyed  to  him  upon 
the  payment  of  the  debt  or  debts  intended 
to  be  secured  agreeable  to  the  terms  of  the 
contract,  and  not  a  mortgage."  The  title 
acquired  under  such  deed  is  superior  to  the 
right  to  a  year's  support,  or  dower,  though 
such  right  to  a  year's  support  and  dower  are 
superior  to  the  lien  of  a  mortgage.  When  a 
judgment  has  been  obtained  on  any  indebt- 
edness secured  by  the  deed,  before  the  prop- 
erty can  be  levied  upon  and  sold,  there  must 
be  a  reconveyance  by  the  grantee  to  the 
grantor.  As  stated  in  Shumate  v.  McLen- 
don,  120  Ga.  396,  48  S.  E.  10,  a  security  deed 
conveys  absolute  title,  and  leaves  the  gran- 
tor no  interest  in  the  land  which  can  be  lev- 
ied on  under  a  judgment  obtained  after  the 
deed  was  executed.  This  subsequent  judg- 
ment cannot  even  be  levied  upon  the  land 
thus  conveyed  to  secure  a  debt,  without  first 
tendering  to. the  holder  of  the  security  deed 
his  debt,  with  interest  If  the  debt  secured 
by  the  deed  is  infected  with  usury,  the  deed 
Is  void.  This  is  not  true  with  reference  to 
a  mortgage.  If  there  is  no  waiver  of  the 
right  to  homestead  by  the  debtor,  he  can 
homestead  the  property  mortgaged,  and  the 
exemption  will  be  good  against  the  lien  of 


the  mortgage.  If  the  grantor  in  a  security 
deed  homesteads  the  property  conveyed,  the 
exemption  is  not  valid  as  against  the  title 
of  the  grantee  in  the  deed. 

It  has  been  held  in  many  instances  by  this 
court  that  a  bona  flde  purchaser  of  property, 
without  notice  of  the  general  and  special 
liens  of  landlords  and  laborers,  acquires  a 
title  superior  thereto.  In  the  case  of  Prazer 
V.  Jackson,  46  Ga.  621,  it  was  held:  "A 
bona  flde  purchaser  of  the  absolute  title  to 
personal  property,  without  notice  of  any 
unforeclosed  statutory  lien  upon  it,  takes 
the  same  divested  of  any  such  lien."  The 
lien  provided  for  materialmen  is  a  statu- 
tory lien.  In  the  case  of  dark  v.  Dobbins, 
52  Ga.  656,  it  was  ruled:  "A  warehouseman 
and  factor  who,  without  notice  of  any  lien, 
makes  advances  on  cotton  which  was  pro* 
duced  on  rented  land  and  stored  with  him 
by  the  tenant,  has  such  a  qualified  property 
in  and  lien  on  the  cotton  as  to  entitle  him 
to  reimbursement  for  such  advances  and 
pay  for  proper  charges,  before  the  landlord 
can  enforce  his  claim  for  rent  against  the 
cotton."  On  page  658  it  was  said:  "In  such 
case  the  right  of  the  factor  is  that  of  a  pur- 
chaser to  the  extent  of  the  advances  made, 
and  he  has  a  special  property  in  the  thing 
or  article  on  which  he  has  advanced  his 
money."  In  the  case  of  Holmes  v.  Pye,  107 
Ga.  784,  ?«  S.  E.  816,  where  it  was  held  that 
a  bona  flde  purchaser  of  cotton  raised  on 
rented  premises,  without  notice  of  the  lien 
of  the  landlord  for  rent,  took  the  same  freed 
therefrom,  on  page  786  or  107  Ga.,  and  page 
817  of  33  S.  E.,  it  was  said:  "It  is  to  be 
noted  that  the  superiority  of  landlord's  Hens, 
as  fixed  by  the  statute,  is  over  other  liens." 

So  it  is  with  Civ.  Code  1895,  §  2804,  par. 
4,  above  referred  to,  which  provides  that 
the  liens  of  materialmen  shall  be  superior 
to  liens  not  therein  excepted.  There  is  no 
provision  of  our  law  that  the  lien  of  a  ma- 
terialman shall  be  superior  to  the  title  ac- 
quired by  a  bona  flde  purchaser.  Wblle  it 
is  true  that  the  lien  of  a  materialman  for 
material  furnished  in  the  improvement  of 
real  estate  is  superior  to  the  Hen  of  a  mort- 
gage, it  is  not  superior  to  the  title  acquired 
by  a  bona  fide  purchaser  before  the  record 
of  such  liens  and  without  notice  thereof,  or 
the  title  acquired  by  one  to  whom  a  deed  is 
made  conveying  the  property  to  secure  a 
debt  before-  such  record  and  without  such 
notice.  It  not  appearing  from  the  allega- 
tions of  the  plaintiff's  petition  that  the  de- 
fendant ever  had  any  notice  of  the  claim 
of  lien  by  the  plaintiff  at  the  time  of  the 
execution  of  the  deed,  or  before  the  money 
borrowed  was  fully  advanced,  the  court 
committed  no  error  in  sustaining  the  de- 
murrer. 

Judgment  afllrmed.  All  the  Justices  con- 
cur. 
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BURPEB  T.   HOLMES. 
(Sopreme  Cooit  of  Georgia.    April  17,  1809.) 

1.  PLBADINa     (I     49*)— PBTmON— CONBTBUO- 

TiON— Theory  and  Fobic  op  Action. 

The  petition  in  this  case  was  an  action  for 
damages  for  the  breach  of  an  implied  warran- 
ty in  the  sale  of  personalty,  and  not  an  action 
for  damages  from  fraud  and  deceit. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  108;   Dec.  Dig.  I  49.*] 

2.  Sales  (§  283*)— Implied  Wabeanty  of  Ti- 
tle. 

In  the  sale  of  personalty,  if  there  is  no 
express  warranty,  the  seller  in  all  cases  (unless 
expressly  or  from  the  nature  of  the  transaction 
excepted)  warrants  that  he  has  a  yalid  title 
and  a  right  to  sell;  and  there  is  a  breach  of 
such  implied  warranty  if  the  property,  after 
the  sale,  is  taken  and  sold  under  a  mortgage, 
to  which  it  is  subject,  given  and  duly  recorded 
prior  to  the  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  799;    Dec.  Dig.  9  283.*] 

8.  Sales  (§  441*)— Implied  Wabbantt  of  Ti- 
tle—Bbeagh— Evidenced— Sutficienot. 
The  evidence  was  sufficient  to  support  the 

verdict,  and  there  was  no  abuse  of  discretion 

in  refusing  a  new  triaL 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 

Dig.  i  1281;   Dec.  Dig.  §  44L*] 

(Syllabus  by  the  0>urt) 

EJtror  from  Superior  Court,  Troup  County ; 
B.  W.  Freeman,  Judge. 

Action  by  W.  A.  Holmes  against  Sam  P. 
Burpee.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

E.  T.  Moon  and  D.  B.  Whitier,  for  plaintiff 
in  error.  E.  A.  Jones  and  D.  J.  Qalfiiey,  for 
lefendant  in  error. 


HOLDEN,  J.'  The  defendant  In  error 
brought  suit  against  the  plaintiff  in  error 
for  damages,  making  substantially  the  fol- 
lowing allegations:  Burpee,  the  defendant 
in  the  court  below,  through  Carlyle,  on  Jan- 
uary 16,  1906,  sold  the  plaintiff  a  mule,  which 
at  the  time  was  incumbered  with  a  mort- 
gage, which  was  afterwards  foreclosed  and 
the  mule  taken  from  the  plaintiff  and  sold. 
•*That  your  petitioner  did  not  know,  at  the 
time  he  purchased  said  mule,  it  was  under 
or  subject  to  a  mortgage.  Neither  did  said 
Sam  P.  Burpee  nor  Stanmore  Carlyle  inform 
him  that  there  was  a  mortgage  on  said  mule. 
That  at  the  time  the  said  Sam  P.  Burpee 
sold  said  mule  to  petitioner  he  well  knew  of 
the  existence  of  the  said  bank's  lien.  That 
he  knew  of  the  same  when  he  and  the  said 
Stanmore  Carlyle,  his  agent,  sold  said  mule, 
or  induced  said  W.  A.  Holmes  to  purchase  the 
same,  knowing  full  well  that  the  mule  was 
subject  to  the  mortgage  held  by  said  bank. 
•  ♦  •  That  the  said  Sam  Burpee,  at  the 
time  he  sold  or  had  said  mule  sold  to  said 
W.  A.  Holmes,  •  •  •  knew  of  the  exist- 
ence of  the  said  bank's  superior  lien,  and 
that  said  mule  was  subject  to  said  lien." 
After  the  mule  was  levied  upon,  the  plaintiff 


notified  the  defendant,  who  agreed  to  give  the 
plaintiff  another  mule  in  the  place  of  the 
one  sold  him,  or  pay  him  the  value  of  the 
mule,  which  promise  the  defendant  failed 
to  carry  out.  The  plaintiff  sued  out  an  at- 
tachment against  the  defendant  on  the 
grounds  of  his  being  a  nonresident  and  caus- 
ing his*  property  to  be  removed  beyond  the 
limits  of  the  state,  and  filed  his  declaration 
in  attachment  The  defendant  in  his  an- 
swer denied  that  he  sold  the  mule  to  the 
plaintiff,  but  alleged  that  the  mule  was  the 
property  of  Carlyle,  and  that  Carlyle  sold 
the  mule  to  the  plaintiff  as  his  own  proper- 
ty. He  denied  that  he  knew  that  there  was 
a  mortgage  on  the  mule  at  the  time  of  the 
sale.  Upon  the  trial  of  the  case  a  verdict 
was  rendered  in  favor  of  the  plaintiff  for 
$125,  and  to  the  order  of  the  court  overrul- 
ing his  motion  for  a  new  trial  the  defendant 
excepted. 

1.  The  evidence  shows  that  Carlyle  sold 
the  mule  to  the  plaintiff;  but  there  Is  evi- 
dence that  the  defendant  admitted  that  the 
mule  belonged  to  him,  and  that  Carlyle  act- 
ed as  his  agent  In  selling  the  mule.  There 
is  no  evidence,  however,  that  Carlyle  or  the 
defendant,  at  the  time  the  mule  was  sold  to 
the  plaintiff,  knew  of  the  existence  of  the 
mortgage  thereon  under  a  foreclosure  of 
which  the  mule  was  levied  upon  and  sold. 
The  defendant  contends  that  the  action  is 
one  for  fraud  and  deceit,  and  that,  there 
being  no  evidence  that  at  the  time  the  mule 
was  sold  to  the  plaintiff  there  was  any 
knowledge  on  the  part  of  the  defendant,  or 
Carlyle,  that  a  mortgage  on  the  mule  existed, 
the  verdict  was  contrary  to  evidence.  In 
order  to  recover  in  an  action  of  deceit.  It  is 
necessary  to  allege  and  prove  the  scienter. 
Cooley  V.  King,  113  Ga.  1163,  1165,  39  S.  B. 
486.  In  order  to  maintain  an  action  under 
Civ.  Code  1895,  §  3813,  or  under  section  3814, 
It  is  necessary,  as  stated  In  De  Vaughn  v. 
Harris,  103  Ga.  105,  29  S.  E.  613,  and  in 
Gordon  v.  Irvine,  105  Ga.  144.  148,  31  S, 
B.  151,  respectively,  to  show  actual  moral 
fraud.  Is  this  action  one  for  fraud  and  de- 
celt,  or  one  for  the  breach  of  an  implied 
warranty  as  to  title?  There  is  no  allegation 
that  the  defendant,  or  Carlyle,  made  any 
representation  to  the  plaintiff  that  there  was 
no  mortgage  on  the  mule  at  the  time  of  the 
sale.  The  petition  simply  alleges  that  the 
defendant  knew  at  the  time  of  the  sale  of  the 
existence  of  the  mortgage  and  failed  to  In- 
foim  the  plaintiff  of  its  existence. 

Civ.  Code  1895,  §  3814.  provides:  •'Willful 
misrepresentation  of  a  material  fact,  made  to 
induce  another  to  act,  and  upon  which  he 
does  act  to  his  Injury,  will  give  a  right 
of  action.  Mere  concealment  of  such  a  fact, 
unless  done  in  such  a  manner  as  to  deceive 
and  mislead,  will  not  support  an  action.** 
Under  this  provision,  proof  of  concealment 
in  the  manner  therein  set  forth  would  be 
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sufficient  to  authorize  a  Jury  to  Infer  actual 
moral  frand  on  the  part  of  the  seller ;  but  the 
plaintiff  does  not  all^e  in  the  petition  any 
Intention  on  the  part  of  the  seller  to  deceive 
or  defraud  the  plaintiff  in  withholding  from 
him  or  concealing  the  information  which  the 
defendant  is  alleged  to  have  had  about  the 
existence  of  the  mortgage.  If  the  seller  of 
the  mule  knew  at  the  time  of  the  sale  that 
there  was  a  mortgage  on  the  mule,  duly  re- 
corded and  to  which  the  mule  was  subject, 
and  merely  failed  to  inform  the  buyer  of  this 
fact,  without  any  intention  to  decelye  or 
defraud  him,  this  would  not  constitute  actual 
moral  fraud.  There  is  an  allegation  in  the 
petition  that  the  buyer  did  not  know  of  the 
existence  of  the  mortgage.  There  is  no  alle- 
gation of  the  value  of  the  mule,  or  the 
amount  due  on  the  debt  secured  by  the  mort- 
gage. It  may  be  true  that  the  seller  of  a 
piece  of  personalty  may  know  of  the  exist- 
ence of  a  mortgage  thereon  to  which  the 
property  is  subject,  and  may  intend  to  pay 
off  the  mortgage  himself,  or,  because  of  the 
existence  of  the  mortgage,  sell  it  for  a  less 
sum  than  its  value,  honestly  believing,  and 
for  good  reasons  being  Justified  in  the  belief, 
that  the  buyer  also  has  knowledge  of  the 
outstanding  mortgage,  and  expects  to  dis- 
charge it  as  a  part  of  the  cost  to  him  of  the 
property  purchased;  and  the  circumstances 
might  be  such  that  there  would  be  no  fraud 
or  deceit,  or  concealment  of  the  existence  of 
the  mortgage  ''in  such  a  manner  as  to  de- 
ceive and  mislead"  the  buyer. 

There  is  no  allegation  that  there  was  any 
intention  on  the  part  of  the  seller  to  deceive 
or  mislead  the  plaintiff,  or  that  the  plaintiff 
was  deceived  or  misled;  nor  is  there  any 
allegation  that  the  plaintiff  was  "defrauded.** 
The  allegation  in  the  first  paragraph  of  the 
petition  is  that  ''defendant  is  indebted  to 
your  petitioner  in  the  sum  of  $125,  for  that" 
defendant  sold  plaintiff  a  mule  which  was 
subject  to  a  mortgage,  and  that  the  mule  was 
afterwards  levied  on  under  the  execution  is- 
sued upon  the  foreclosure  of  the  mortgage. 
The  second  paragraph  alleges  that  the  mule 
was  sold  under  the  mortgage  execution,  "to 
the  loss  and  damage  of  petitioner."  The 
petition  further  alleges  that  the  defendant 
subsequently  admitted  "his  liability,  ♦  •  ♦ 
promising  to  pay  the  same."  It  is  nowhere 
alleged  that  the  plaintiff  was  misled,  deceiv- 
ed, or  defrauded,  or  that  the  defendant,  or 
his  agent,  intended  to  deceive,  mislead,  or 
defraud  the  plaintiff.  The  allegations  that 
at  the  time  of  the  sale  the  defendant  knew, 
but  the  plaintiff  did  not  know,  of  the  exist- 
ence of  the*  mortgage,  and  defendant  failed 
to  inform  plaintiff  of  this  fact,  simply  make 
and  emphasize  the  fact  that  there  was  no 
waiver  by  the  plaintiff  of  the  implied  war- 
«inty  of  title  by  the  defendant  In  the  sale, 
and  that  the  facts  and  circumstances  were 
such  that  the  implied  warranty  was  not  "ex- 
presflly  or  from  the  nature  of  the  ^transaction 
excepted."    In  this  case  there  is*  no  allega- 


tion whatever  In  the  petition  that  the  de- 
fendant knew  that  the  plaintiff  did  not  know 
of  the  existence  of  the  mortgage.  In  the 
case  of  Perdue  v.  Harwell,  80  Ga.  150,  4  S. 
E.  877,  it  was  held  that  the  action  was 
brought  upon  the  contract,  and  not  upon  the 
tort,  and  on  page  153  of  80  Ga.,  and  page 
878  of  4  S.  B.,  the  court  says:  "Another, 
and  perhaps  the  stronger,  reason  is  that  the 
declaration  filed  by  the  plaintiff  does  not  al- 
lege fraud  or  deceit  on  the  part  of  the  de- 
fendant It  does  not  even  hint  at  either  in 
any  part  of  the  declaration,  showing  that  the 
pleader  relied  upon  the  contract,  and  not 
upon  the  tort" 

We  do  not  think  that  the  petition  in  the 
present  case  was  an  action  for  fraud  and  de- 
celt  but  was  an  action  for  damages  for 
breach  of  an  implied  warranty.  Upon  the 
trial  of  a  case,  proof  of  facts  connected  with 
the  concealment  of  a  material  fact  might 
show  actual  moral  fraud;  but  in  construing 
a  petition,  to  determine  whether  or  not  a 
party  is  proceeding  in  an  action  for  moral 
fraud  perpetrated  upon  him,  the  absence  of 
an  allegation  that  the  defendant  actually  in- 
tended to  mislead,  deceive,  or  defraud,  and 
the  absence  of  allegations  of  circumstances 
indicating  moral  fraud,  and  the  absence  of 
allegations  that  plaintiff  was  misled,  deceiv- 
ed, or  defrauded,  must  be  considered  In  de- 
termining whether  the  action  is  based  on 
fraud  and  deceit  or  is  an  action  ex  contractu. 
There  is  nothing  in  the  ruling  herein  made 
in  conflict  with  the  decision  in  the  case  of 
Gordon  v.  Irvine,  105  Ga.  144,  31  S.  E.  151. 

There  are  allegations  in  the  petition  that 
the  defendant  after  the  property  was  taken 
under  the  mortgage,  promised  to  deliver  to 
the  plaintiff  another  mule  or  pay  the  plain- 
tiff the  value  of  the  property.  We  do  not 
think  these  allegations  can  be  properly  con- 
strued as  constituting  a  suit  to  recover  upon 
such  subsequent  promise;  but  they  were 
simply  allegations  of  a  subsequent  admission 
of  liability  made  by  the  defendant 

We  do  not  think  there  is  any  merit  in  the 
complaint  of  the  defendant  that  the  court 
committed  error  in  refusing  to  award  a  non- 
suit or  to  direct  a  verdict  or  to  grant  a  new 
trial  on  the  ground  that  the  action  was  one 
ex  delicto,  and  there  was  no  evidence  show- 
ing fraud  or  deceit  on  the  part  of  the  defend- 
ant or  his  agent  who  sold  the  mule  to  the 
plaintiff.  According  to  a  proper  construction 
of  the  petition,  the  action  was  one  for  dam- 
ages from  breach  of  implied  warranty  of 
title.- 

2.  Civ.  Code  1895,  §  3555,  provides  that  if 
there  is  no  express  covenant  of  warranty,  the 
seller  (unless  expressly  or  from  the  nature  of 
the  transaction  excepted)  warrants  that  he 
has  a  valid  title  to  personalty  and  the  right 
to  sell  it  It  would  be  a  breach  of  such  im- 
plied warranty  if,  at  the  time  of  the  sale, 
there  was  a  valid  and  duly  recorded  incum- 
brance upon  the  property,  to  which  it  was 
subject  and  under  which  it  was  afterwards 
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taken  from  the  buyer  and  sold.  Snowden  t. 
Waterman,  100  Ga.  588,  589,  28  S.  E.  121. 
See,  also,  30  A,  &  E.  Enc.  Law,  181. 

3.  The  plaintiff  in  error  contends  that  the 
evidence  does  not  disclose  the  fact  that  the 
plaintiff  has  been  damaged,  and  bases  this 
contention  on  the  following  statement  made 
by  Holmes  in  delivering  his  testimony:  "At 
the  time  the  mnle  was  levied  on  it  was  ont 
here  in  possession  of  a  negro  to  whom  I  had 
sold  It"  In  making  the  motion  for  nonsuit, 
and  the  motion  for  the  court  to  direct  a  ver- 
dict for  the  defendant,  he  did  not  claim  that 
by  reason  of  this  statement  by  the  plaintiff 
the  evidence  showed  that  plaintiff  was  not 
damaged.  Holmes  further  testified:  "I  kept 
that  mule  about  12  months  before  it  was  tak- 
en away.  •  •  •  He  [Burpee]  said  that  it 
was  his  mule,  and  that  he  was  responsible  to 
me  for  the  mule.  •  •  •  I  didn't  file  any 
claim  to  the  mule,  or  try  to  maintain  my 
title  In  the  mule  as  against  the  levy.  ♦  •  • 
I  told  him  I  wouldn't  take  $125  for  the  mule 
I  had.  •  ♦  •  I  swore  in  that  trial  ♦  ♦  • 
that  Carlyle  had  cheated  and  defrauded  me 
out  of  $125.  He  or  somebody  had."  Another 
witness  testified  that  the  defendant  said: 
"You  can  just  rest  satisfied  Mr.  Holmes 
will  be  paid  in  full  for  his  mule."  This 
witness  further  testified  that  Burpee  said  he 
would  bring  a  mule  "to  take  the  place  of  the 
mule  that  Mr.  Holmes  had  lost"  In  view  of 
the  testimony  above  quoted,  and  of  other  tes- 
timony in  the  case,  Indicating  that  the  mule 
belonged  to  Holmes  at  the  time  of  the  levy 
and  sale,  we  think  the  Jury  were  authorized 
from  all  the  testimony  to  conclude  that  at 
the  time  the  mule  was  levied  upon  and  sold 
it  belonged  to  the  plaintiff,  and  that  he  sus- 
tained damages  to  the  amount  of  the  verdict 
In  the  loss  of  the  mule.  The  evidence  dis- 
closes the  fact  that  the  mortgage  was  duly 
recorded  and  a  lien  on  the  mule  at  the  time 
of  the  sale  to  the  plaintiff.  The  evidence 
supported  the  verdict,  and  the  court  did  not 
abuse  his  discretion  in  overruling  the  motion 
for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(6  Oa.  App.  146) 

BIBB  V.  CRAWFORD.    (No.  1,500.) 
(Ck>urt  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  Libel  and  Sijlndeb  (§  38*)— Affidavits— 
Pbivileqe. 

The  publication  of  false  and  libelous  matter 
only  by  signing  an  affidavit  to  be  used  upon  the 
hearing  of  a  case  in  equity,  or  upon  the  hearing 
&t  any  other  issue  in  which  the  use  of  affidavits 
is  permissible,  is  absolutely  privileged,  and  will 
not  support  an  action  for  libel. 

[Ed.   Note.— For  other  cases,   see  libel   and 
Slander,  Cent  Dig.  §  119 ;  Dec.  Dig.  §  38.*] 

2.  Libel  and  Slandeb  (§  50^*)— Pbiveleoed 
Communications. 

If  one  publishes  a  libel  contained  in  an  af- 
fidavit intended  for  use  in  a  judicial  investiga- 
tion or  proceeding,  otherwise  than  in  some  re- 


lation to  that  suit,  the  publication  is  generally 
not  privileged. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Dec  Dig.  {  50i^.*] 

3.  Libel  and  Slandeb  (§  97*)— DsMUBBEit— 

Defense  of  Pbivileoe. 

The  defense  of  privilege  cannot  be  raised 
by  demurrer  to  the  petition,  unless  the  facts 
upon  which  the  privilege  may  be  asserted  ap- 
pear upon  the  face  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  i  236 ;   Dec.  Dig.  $  97.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  M.  D.  Bibb,  administratrix, 
against  W.  B.  Crawford.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Bibb  brought  suit  against  Crawford,  al- 
leging that  the  latter  had  made  and  publish- 
ed an  affidavit  containing  certain  libelous 
language  set  forth  in  the  petition.  It  is  al- 
leged that  the  language  was  falsely  and 
maliciously  used.  It  is  stated  in  the  petition 
that  the  libelous  matter  was  published;  but 
it  is  not  stated  how  or  to  whom  it  was  pub- 
lished. The  affidavit  purports  on  its  face 
to  have  been  made  for  use  in  a  suit  pending 
in  Bartow  county;  but  whether  it  was  so 
used  or  not  does  not  appear  from  the  rec- 
ord. The  court  sustained  a  general  demur- 
rer to  the  petition. 

Garrard  &  Meldrim  and  John  T.  Norris, 
for  plaintiff  in  error.  Cann,  Barrow  &  Mo- 
Intire,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1,  2.  It  is  undoubtedly  true  that,  if 
the  publication  of  the  affidavit  by  the  de- 
fendant was  only  by  making  it  and  intro- 
ducing it  or  allowing  it  to  be  introduced  in 
evidence  in  the  trial  of  the  case  pending  in 
a  court  of  competent  jurisdiction  (and  this 
is  the  insistence  of  his  counsel),  the  defend- 
ant could  not  be  held  liable,  no  matter  how 
false  or  malicious  it  might  be,  for  he  could 
claim  an  absolute  privilege.  Francis  v. 
Wood,  75  Ga.  ©48;  Wilson  v.  Sullivan,  81 
Ga.  238s  7  S.  B.  274;  Oonley  v.  Key,  98  Ga. 
115,  25  S.  B.  914;  Hendrix  v.  Daughtry,  3 
Ga.  App.  481,  60  S.  EL  206;    Buschbaum  ▼. 

Heriot,  5  Ga.  App.  ,  63  S.  El  645.     "An 

action  for  defamation  will  not  lie  for  any- 
thing sworn  or  stated  in  the  course  of  a 
judicial  proceeding  before  a  court  of  compe- 
tent jurisdiction,  such  as  defamatory  bills 
or  proceedings  filed  in  chancery,  or  In  ec- 
clesiastical courts,  or  affidavits  containing 
false  and  scandalous  assertions  against 
them."    2  Addison  on  Torts,  §  1092. 

However,  the  present  petition  does  not 
state  how  or  in  what  manner  the  libel  was. 
published,  nor  was  the  plaintiff  required  by 
special  demurrer,  or  otherwise,  to  give  this 
information.    So  far  as  we  are  judicially  in- 
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formed,  the  defendant  may  have  caused  it 
to  be  published  in  a  newspaper,  or  may  have 
shown  It  to  persons  other  than  those  con- 
nected with  the  court  The  privilege  that  a 
witness  may  speak  freely  upon  the  stand, 
or  in  affidavits,  where  that  form  of  testimo- 
ny is  permissible,  gives  no  immunity  as  to 
any  publication  of  the  scandalous  matter, 
other  than  as  connected  with  the  suit  or 
action  in  which  the  testimony  is  given. 
Where  the  libel  is  contained  in  an  affidavit 
used  in  a  Judicial  proceeding,  as  is  true  In 
cases  where  the  testimony  is  delivered  upon 
the  witness  stand,  the  sole  redress  against 
the  witness  is  by  a  prosecution  for  perjury. 
But  if  a  witness  who  has  testified  by  affida- 
vit publishes  the  false  matter  otherwise,  as 
by  exhibiting  it  to  persons  not  connected 
with  the  suit  or  the  court,  th«  fact  that  the 
same  paper  might  afterward  be  used  in  a 
Judicial  proceeding,  or  that  it  has  been  pre- 
viously so  used,  affords  no  protection. 

8.  The  defense  of  privilege,  being  affirma- 
tive in  its  nature,  can  be  raised  by  demurrer 
only  when  all  the  facts  essential  to  its  ex- 
istence appear  In  the  petition. 

Judgment  reversed. 


(6  Oa.  App.  147) 

SUMMIT  WAGON  CO.  et  al.  v.  LOWERY. 

(No.   1,518.) 
(Court  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  Sufficiency  of  Evidence. 

The  evidence  supports  the  verdict 

2.  Evidence  (8  99*)—Relevanct. 

"It  is  relevant  to  give  in  evidence  any  dp- 
cnmstance  which  tends  to  make  the  proposition 
at  issue  either  more  or  less  probable.  Todd  v. 
German- American  Insurance  O).,  2  Ga.  App. 
7W,  59  S.  E.  94. 

[Dd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig,  9  123;   Dec.  Dig.  8  99.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Swainsboro; 
Frank  Mitchell,  Judge. 

Action  l>etween  the  Summit  Wagon  Com- 
pany and  others  and  H.  M.  Lowery,  for  the 
use,  etc  From  the  Judgment,  the  Wagon 
Company  and  such  others  bring  error.  Af- 
firmed. 

Saffold  &  Lrarsen,  for  plaintiffs  in  error. 
Lee  Godfrey  and  Jas.  K.  Hines,  for  defend- 
ant in  error. 

POWELL,  J.    Judgment  affirmed. 


(6  Oa.  App.  16») 

DOWDY  V.  STATE.    (No.  1.770.) 

(Ck)nrt  of  Appeals  of  Georgia.     May  4,  1909.) 

Labceny  (I  40*)— Indictment— Vaeiance. 

The  evidence  was  sufficient  to  authorize  the 
conviction. 

[Ed.    Note.~For   other    cases,    see    Larceny, 
Oent.  Dig.  |  111;   Dec  Dig.  $  40.*] 

(Syllabus  by  the  Ck>art.) 


Error  from  City  Court  of  WasWngton; 
Wm.  Wynne,  Judge. 

Green  Dowdy  was  convicted  of  larceny 
from  the  house,  and  he  brings  error.  Af- 
firmed. 

I.  T.  Irvln.  Jr.,  for  plaintHf  in  error.  R. 
C.  Norman,  Sol.,  for  defendant  in  error. 

POWELL,  J.  The  defendant  was  charged 
with  larceny  from  the  house,  in  that  he  stole 
certain  cotton  seed  from  an  outhouse  of  a 
Mr.  Ray.  The  proof  was  that  he  and  an- 
other negro,  named  Bradley,  went  "to  the 
cotton  seed  house"  of  Mr.  Ray  and  stole  the 
cotton  seed  therefrom.  The  only  point  made 
as  to  the  legal  sufficiency  of  the  evidence  is 
that  the  indictment  charged  an  outhouse  and 
the  proof  showed  a  cotton  seed  house.  This 
is  not  a  material  variance.  The  Judge,  who 
tried  the  case  without  the  intervention  of 
a  jury,  was  authorized  as  a  trior  of  the  facts 
to  infer  from  his  general  experience  and  olty- 
servation  that  a  cotton  seed  house  is  an 
outhouse. 

The  plaintiff  in  error  cites  the  case  of 
Thompson  v.  State,  92  Ga.  448,  17  S.  E.  265, 
in  which  it  was  held  that  "an  allegation  in 
an  indictment  that  a  grindstone  was  stolen 
from  a  *wagon  shed  house'  is  not  supported 
by  evidence  showing  that  the  grindstone  in 
question  was  stolen  from  under  a  'buggy 
shed  house.' "  The  italics  In  the  foregoing 
quotation  were  inserted  by  the  Supreme 
court  itself,  and  plainly  were  Intended  to 
emphasize  the  fact  that  the  larceny  did 
not  take  place  in  the  house,  or  from  the 
house,  but  "under"  a  shed.  To  steal  from 
under  a  shed  is  not  larceny  from  the  house 
in  this  state.  McCabe  v.  State,  1  Ga.  App. 
719,  58  S.  E.  277. 

The  plaintiff  in  error  also  excepts  to  the 
admission  of  testimony  that  the  defendant 
and  the  negro  Bradley  were  frequently  seen 
together  about  Mr.  Ray's  place  during  the 
period  in  which  the  larceny  was  supposed 
to  have  been  committed.  There  was  no  er- 
ror in  admitting  this  testimony.' 

Judgment  affirmed. 


•  (6  Ga.  App.  163) 

PARRISH  V.  STATE.    (No.  1,792.) 

(Court  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  CBIMII7AL  Law  (§  1144*)  —  Review  —  Pbe- 
suMPTioN  Against  Ebeob— Excusing  Jub- 

OBS. 

Irrespective  of  the  question  whether  it 
would  be  good  cause  for  challenge  to  the  array 
that  the  judge  had  excused  from  attendance  up- 
on the  court,  without  legal  cause,  certain  of 
the  jurors  who  had  been  regularly  drawn,  and 
had  caused  the  panel  to  be  filled  by  the  addi- 
tion of  talesmen,  this  court  will  not  reverse  the 
judgment  overruling  a  challenge  based  on  this 
ground,  where  it  does  not  affirmatively  appear 
that  the  jurors  were  excused  without  good  and 
lawful  reason.  It  will  be  presumed,  until  the 
contrary  appears,  that  the  mdge  acted  on  good 
and  lawful  cause.     The  defendant  making  the 
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challenge  does  not  carry  the  burden  resting  on 
him  in  this  respect  by  showing  that  certain 
named  jurors  regularly  drawn  were  excused  and 
that  the  clerk  of  the  court  knew  of  no  lawful 
excuse  offered  by  them. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  i  8023;    Dec.  Dig.  f  1144.*] 

2.   SUTFIOUENOT    OV    EVIDENCE. 

The  evidence  fully  authorized  the  convic- 
tion. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Statesboro;  E. 
W.  Jordan,  Judge. 

Emmett  Parrlsh  was  convicted  of  a  crlmei, 
and  he  brings  error.    Affirmed. 

Anderson  &  Speer  and  A.  M.  Deal,  for 
plaintiff  in  error.  Fred  T.  Lanier,  Sol.,  and 
B.  Lee  Moore,  for  the  State. 

POWELL^  J.    Judgment  afBrmed. 


(6  Oa.  App.  164) 

WILLOUGHBY  ▼.  MARTIN.     (No.  1.650.) 

(Court  of  Appeals  of  Geoigia.    May  4,  1909.) 

Tbial    a    295*)— INBTBUOTIONS— Burden    of 
,  Proof. 

Plaintiff  in  error  concedes  that  the  evidence 
supports  the  verdict,  and  the  only  error  com- 
plained of  was  the  mere  failure  to  charge  that 
the  burden  ''rests  upon  the  plaintiff  to  estab- 
lish by  a  preponderance  of  the  evidence  his  con- 
tentions in  the  case."  In  the  absence  of  a  re- 
quest, this  was  not  error,  especially  where  the 
court  fully  instructed  the  jury  as  to  the  re- 
spective contentions  and  their  duty  to  determine 
the  truth  of  such  contentions  from  the  evidence. 
Small  V.  Williams,  87  Qa.  682,  13  S.  E  689; 
Gunn  V.  Harris,  88  G^  439,  14  S.  EI  593; 
Powell  V.  Georgia  &  Fla.  By.  0>.,  121  Ga.  803, 
49  S.  E.  759. 

[Ed.  Note.~ror  other  cases,  see  Trial,  Cent. 
Dig.  SS  703-717;   Dec  Dig.  |  296.*] 

(Syllabus  by  tiie  0>urt.) 

Error  from  Superior  Gourt,  Walton  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  A.  W.  Martin  against  George 
Willoughby.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Walker  &  Roberts,  for  plaintiff  in  error. 
W.  O.  Dean,  for  defendant  in  error. 

HILU  C.  J.    Judgment  affirmed. 


(6  Oa.  App.  167) 

DOUGLAS  V.  STATE.    (No.  1,767.) 
(Court  of  Appeals  of  Ckorgla.     May  4,  1909.) 
Chimin AL  Law  (S§  534,  635*)-- Confessions— 

COBBOBOBATION. 

There  was  sufficient  evidence  to  authorize 
the  conyictlon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Sf  1223,  1224,  1226;  Dec  Dig. 
SS  534,  635.*] 

(Syllabus  by  the  CJourt) 

Error  from  Superior  Court,  Terrell  Coun- 
ty;  W.  Cw  Worrill,  Judge. 


Sib  Douglas  was  convicted  of  Illegally  sell- 
ing intozicatlng  liquor,  and  he  brings  error. 
Affirmed. 

H.  A.  Wilkinson,  for  plaintiff  in  error.  J. 
A.  Laing,  Sol.  GetL,  R.  R.  Arnold,  and  Jas. 
G.  Parks,  for  the  State. 

POWELL,  J.  The  defendant  was  convict- 
ed for  illegally  selling  liquor.  The  testimony 
for  the  state  shows  that  a  Mr.  Lee  gave  his 
negro  porter,  Tom  Brlnson,  25  cents,  and 
told  him  to  go  to  the  defendant  and  buy  him 
a  half  pint  of  whisky.  As  soon  as  the  porter 
left  on  this  mission,  Lee  called  to  a  Mr. 
Pritchard  and  told  him  that  he  had  sent  for 
the  liquor,  and  asked  him  to  watch  the  trans- 
action, so  that  if  the  defendant  sold  the 
liquor  he  could  furnish  testimony  in  addi- 
tion to  that  of  the  porter.  The  porter  went 
to  the  defendant's  housd  and  returned  with 
a  half  pint  of  com  whisky,  which  he  de- 
livered to  Lee.  Lee  then  turned  this  bottle 
of  whisky  over  to  Pritchard,  who  had  seen 
the  porter  go  into  the  defendant's  house,  and 
who  was  awaiting  the  result  of  the  visit. 
Pritchard  and  another  person  then  went  to 
the  defendant's  house  and  found  a  Jug  of 
whisky  containing  about  three  quarts  of  the 
same  kind  of  liquor.  When  this  Jug  of 
whisky  was  found  in  the  defendant's  house, 
and  he  was  confronted  with  the  situation,  he 
admitted  that  he  had  sold  the  bottle  of  whis- 
ky to  Lee's  porter  that  morning.  The  porter, 
however,  when  called  to  the  stand  by  the 
state  to  testify,  said  that,  although  he  was 
given  the  quarter  by  Mr.  Lee  to  buy  the 
whisky,  when  he  approached  the  defendant 
he  said  he  did  not  have  any  to  sell ;  that  a 
proposition  was  then  made  to  borrow  some, 
and  the  defendant  loaned  him  a  half  pint 
under  a  promise  that  he  would  return  it  in 
a  few  days ;  and  that  on  the  following  Tues- 
day morning  he  went  to  another  town  and 
purchased  a  two-gallon  Jug  of  whislcy,  filled 
up  the  half-pint  bottle,  and  returned  it  te 
the  defendant  Upon  the  statement  of  the 
Solicitor  General  that  he  had  been  entrapped 
by  the  witness,  the  Judge  allowed  the  state 
(after  laying  the  usual  foundation)  to  prove 
that  when  this  witness  returned  with  the 
liquor  and  delivered  it  to  Mr.  Lee  he  stated 
that  he  had  bought  the  whisky  from  the  de- 
fendant In  connection  with  the  admission 
of  this  testimony  the  Judge  cautioned  the 
Jury  that  it  was  not  admitted  as  independent 
proof  of  the  defendant's  guilt,  but  that  it 
was  admitted  solely  for  the  purpose  of  im- 
peaching the  negro  porter  as  a  witness.  It 
was  further  shown  that  the  witness'  state- 
ment to  the  effect  that  he  had  gone  to  an- 
other town  and  bought  whisky,  which  he 
had  returned  to  the  defendant,  was  untrue. 
The  defendant,  in  his  statement,  denied  sell- 
ing the  whisky,  admitted  that  he  had  deliv- 
ered it  to  the  porter,  and  claimed  that  he 
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had  merely  loaned  tt  to  him,  and  that  the 
loan  had  been  repaid  the  following  week. 

The  contention  of  the  defendant's  counsel 
Is  that  there  Is  no  proof  of  the  corpus  de- 
licti— the  sale  of  the  whisky— otherwise  than 
by  the  alleged  confession  of  the  defendant 
This  court  thoroughly  recognizes  the  rule 
that  the  corpus  delicti  must  be  established 
by  evidence  other  than  a  confession;  that 
a  confession,  wholly  uncorroborated  by  other 
evidence,  will  not  support  a  conviction. 
However,  it  Is  a  part  of  the  same  rule  that 
the  corroborating  testimony  need  not  show 
the  fact  beyond  a  reasonable  doubt,  but  is 
adequate  if  It  tends  materially  to  corroborate 
the  confession  and  to  connect  the  defendant 
with  the  crime.  The  circumstances  that  the 
defendant  had  been  sent  to  buy  the  whisky, 
and  not  to  borrow ;  that  he  proceeded  forth- 
with on  the  mission,  and  returned  with  the 
whisky,  and  not  the  mon^ ;  that  there  had 
been  a  delivery  of  the  whisky ;  that  the  de- 
fendant's subsequent  explanation  that  he  had 
made  a  loan  proved  in  part  at  least  to  be 
untrue,  by  reason  of  the  fact  that  the  person 
to  whom  the  whisky  was  delivered,  and  by 
whom  it  was  said  to  have  been  returned,  had 
had  no  opportunity  to  have  gone  off  for  it 
and  to  have  returned  it — all  tends  strongly 
to  raise  the  inference  that  the  defendant 
had  sold  the  whisky,  and  was  certainly  suffi 
dent  to  corroborate  his  voluntary  confession 
that  he  had  sold  it 

The  point  Is  also  made  in  the  motion  for 
a  new  trial  that  the  court  erred  in  allow- 
ing the  staters  counsel  to  show  tliat  the 
negro  porter  had  stated  to  Mr.  Lee  that  he 
had  bought  the  whisky  from  the  defendant; 
but  it  is  not  meritorious,  when  ccmsldered  in 
connection  with  the  purpose  of  its  admis- 
sion and  the  cautionary  remarks  made  to  the 
]iu7  by  the  presiding  judge  at  the  time  of  its 
aUmission. 

Judgment  affirmed. 


(6  Ga.  App.  151) 

WELLBORN   V.    SOUTHERN    RY.    CO. 

(No.  1,627.) 

(Court  of  Appeals  of  Ckoigla.     May  4,  1909.) 

Cabbiebs  (§  62*)— Pbincipal  and  Aqbnt  (f 
101*)  — Implied  Contbact  or  Cabbiaqk  — 
Special  Oontbaot— Effect. 

Whenever  a  shipper  delivers  proper^  to  a 
common  carrier  for  transportation,  there  arises 
at  once  by  implication  of  law  a  contract  of 
carriage  between  the  parties.  Where  the  ship- 
per seeks  to  hold  the  carrier ,  liable  for  breach 
of  this  contract  in  failing  to  deliver  the  goods 
safely  at  destination,  he  need  not,  in  order  to 
make  out  a  prima  facie  case,  show  any  written 
bill  of  lading,  but  may  prove  the  contract  of 
carriage  by  showing  delivery  of  the  property 
to  the  carrier,  through  himself  or  agent.  If 
the  agent  delivers  the  property  in  his  own  name, 
and  his  principal  is  undisclosed,  the  latter  is 
bound  by  anv  special  contract,  so  far  as  the 
terms  thereof  are  legal  and  binding,  which  is 
made  between  the  af^ent  and  the  carrier;  but 
if  the  company  receives  the  goods  as  those  of 


the  principal,  and  without  knowledge  or  consent 
of  the  latter  the  carrier  attempts  to  make  a 
special  contract  with  the  agent,  the  principal 
is  not  bound  thereby,  unless  he  does  some  act 
from  which  the  law  infers  a  ratification. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ffS  195-206;  Dec  DUp.  J  62;*  Prin- 
cipal and  Agent,  Cent.  Dig.  |  2S6;  Dec.  Dig.  § 

(Syllabus  by  the  Ourt) 

Error  from  Superior  Court,  Franklin  0)im- 
ty;   Jos.  N.  Worley,  Judge. 

Action  In  a  Justice's  court  by  W.  G.  Well- 
bom  against  the  Southern  Railway  Com- 
pany. There  was  an  appeal  to  the  superior 
court,  where  a  nonsuit  was  granted,  and 
plaintiff  brings  error.    Reyersed. 

Wellborn  brought  an  action  against  the 
Southern  Railway  Company  In  a  Justice's 
court,  and  alleged  a  breach  of  the  company's 
contract  to  carry  the  property  safely.  The 
case  was  appealed  to  the  superior  court, 
and  there  a  nonsuit  was  awarded.  It  ap- 
pears from  the  testimony  that  Wellborn  de- 
sired to  ship  a  car  load  of  stock  from  La- 
Yonia,  Ga.,  to  Atlanta,  and  that  he  Instruct- 
ed a  Mr.  Jones  to  deliver  the  stock  to  the 
railroad  company  and  to  load  the  same  up- 
on the  cars.  Jones  had  no  further  authority 
in  the  matter  than  to  load  the  stock  for 
Wellborn.  The  agent  of  the  company,  how- 
ever, asked  him  to  sign  a  special  contract 
of  shipment  In  the  name  of  the  plaintiff,  and 
he  thereupon  at  the  agent's  request  signed 
the  plaintiff's  name  to  the  special  contract 
One  of  the  horses  sent  by  this  shipment  was 
Injured  while  being  transported.  The  plain- 
tiff, on  the  witness  stand,  denied  that  he 
had  signed  the  special  contract,  or  had  au- 
thorized Jones  to  sign  it,  and  stated,  fur- 
ther, that  he  did  not  know  of  the  existence 
of  the  contract  at  the  time  he  paid  the 
freight  on  the  car  of  stock  when  it  was  de- 
livered at  destination.  When  it  thus  aih 
peared  that  there  was  a  written  contract 
of  shipment,  and  the  plaintiff  was  unable 
to  produce  It  and  Introduce  It  In  testimony, 
the  Judge  excluded  testimony  offered  for 
the  purpose  of  showing  that  there  had  been 
a  delivery  of  the  property  to  the  carrier,  and 
awarded  a  nonsuit  on  the  ground  that  the 
written  contract  was  the  highest  evidence. 

H.  H.  Chandler  and  Jas.  H.  Skelton,  for 
plaintiff  in  error.  A.  G.  &  Julian  McCurry, 
for  defendant  In  error. 

POWEUJ^  J.  (after  stating  the  facts  as 
above).  If  Jones,  without  disclosing  his 
agency,  or  without  the  agent  of  the  company 
being  aware  that  the  plaintiff  was  his  prin- 
cipal, had  offered  the  shipment  to  the  rail- 
road company  for  transportation,  and  had 
made,  as  a  part  of  this  transaction,  a  spe- 
cial contract  of  carriage,  or  If  the  plaintiff, 
knowing  that  Jones  had  made  this  special 
contract,  had  ratified  his  act  in  so  doing, 
by  taking  the  benefit  of  any  particular  ad- 
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vantage  which  had  accrued  by  reason  of 
that  contract,  such  as  riding  on  a  pass 
given  as  a  part  of  it,  then  the  rights  of  the 
parties  would  have  been  governed  by  the 
special  contract  of  shipment,  so  far  as  le- 
gally enforceable.  Central  of  Ga.  Ry.  Co.  v. 
James,  117  Ga.  832,  45  S.  B.  223;  Durant 
Co.  V.  Sinclair  Co.,  2  Ga.  App.  213  (4),  58 
S.  E.  485. 

It  appears  from  the  testimony  in  the 
present  case,  however,  that  the  agent  had 
no  further  authority  than  merely  to  carry 
the  stoclt  to  the  railroad  and  put  it  upon  the 
car,  and  that  the  agent  of  the  railroad  knew 
that  Wellborn  was  the  real  shipper,  and, 
indeed,  had  this  servant  who  brought  the 
stock  to  sign  a  special  contract  in  Well- 
born's  name.  It  further  appears  that  Well- 
born did  not  know  of  this  transaction,  and 
there  is  no  testimony  that  he  ever  in  any 
way  ratified  it  It  was,  therefore,  no  con- 
tract of  his.  He  did  not  sue  upon  this  con- 
tract of  carriage,  but  sued  upon  that  implied 
contract  whidi  arose  from  delivery  of  the 
shipment  to  the  carrier  for  transportation. 
It  Is  not  necessary  to  produce  or  account  for 
a  bill  of  lading,  in  order  to  show  that  prop- 
erty has  been  delivered  to  a  carrier  for 
transportation.  The  plaintiff  had  a  right 
to  stand  upon  the  implied  contract,  and  the 
court  erred  in  granting  a  nonsuit 

Further,  it  would  seem  that  the  act  ap- 
proved August  18^  1906  (Acts  1906,  p.  102), 
would  prohibit  the  making  of  special  con- 
tracts of  carriage  with  a  view  of  limiting 
the  carrier's  liability  as  against  the  initial 
shipper  or  holder  of  the  bill  of  lading. 

Judgment  reversed. 

(6  Gft.  App.  154) 

WILLIAMS  V.   STATE.     (No.   1,758.) 
(Court,  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  Master  and  Sebvant  (§  67*)— Contract 
OF  Employment. 

A  contract  "to  pull  and  tie  a  certain  14- 
acre  tract  of  fodder  on  the  Barrow  place,  when 
the  same  was  ready  to  be  pulled,  at  the  rate  of 
60  cents  per  day,  or  70  cents  per  100  bundles," 
is  sufficiently  definite  as  to  time  of  beginning, 
work  to  be  performed,  and  wages  to  be  paid. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  67.*] 

2.  Master  and  Servant  (§  67*)— Contracts 
TO  Labor  —  Obtaininq  Advancements 
Fraudulently— Evidence. 

The  evidence,  taken  in  connection  with  the 
defendant's  statement,  affirmatively  shows  that 
there  was  no  intent  to  defraud  when  the  provi- 
sions were  procured  from  the  prosecutor  by 
the  defendant  on  his  labor  contract,  and  there- 
fore the  verdict  was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  67.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Leesbnrg;  H.  H. 
Long,  Judge. 

Al  Williams  was  convicted  of  procuring  ad- 
vancements fraudulently  on  the  faith  of  con- 
tracts of  labor,  and  brings  error.    Reversed. 


Howell  B.  Simmons,  for  plaintiflP  in  error. 
W.  G.  Martin,  Sol.,  for  the  State. 

HILL,  C.  J.  Plaintiff  in  error  was  con- 
victed of  a  violation  of  the  act  of  1903  (Acts 
1903,  p.  90)  providing  for  punishment  of  those 
who  with  fraudulent  intent,  procure  advan- 
ces on  the  faith  of  contracts  of  labor.  The 
evidence,  briefly  stated,  is  as  follows:  Ac- 
cording to  the  prosecutor,  the  defendant  came 
to  his  place  and  wanted  some  provisions,  and 
he  let  him  have  "one  sack  of  flour,  worth 
80  cents,  4  lbs.  meat,  45  cents,  1  plug  of 
tobacco,  15  cents,  and  a  package  of  soda» 
5  cents,"  on  the  promise  of  the  defendant 
that  he  would  •'pull  and  tie  a  certain  14- 
acre  tract  of  fodder  on  the  Barrow  place, 
when  the  same  was  ready  to  be  pulled,"  and 
he  was  to  pay  the  defendant  for  this  work 
at  the  rate  of  60  cents  per  day,  or  70  cents 
per  100  bundles.  The  defendant  never  pull- 
ed the  fodder  or  paid  for  the  provisions.  At 
the  time  that  the  agreement  was  made  with 
the  defendant,  he  was  working  on  a  neigh- 
boring farm  for  Mr.  Bryant,  who  got  sick 
and  died  in  the  fall.  The  prosecutor  testi- 
fied that  he  frequently  saw  the  defendant, 
and  never  made  any  demand  on  him  to  pull 
the  fodder  or  to  return  the  money  nor  in- 
formed him  that  the  fodder  was  ready  to  be 
pulled.  He  also  swore  that  the  defendant 
came  to  see  him  about  pulling  the  fodder, 
but  it  was  "after  everbody  in  the  neighbor- 
hood had  finished  pulling  fodder."  This  was 
all  the  evidence  for  the  state. 

The  defendant,  in  his  statement  to  the 
jury,  admitted  that  he  had  made  the  con- 
tract In  question  with  the  prosecutor,  and 
had  received  from  him  the  provisions  named 
in  the  accusation.  He  gave,  as  a  reason  why 
he  was  late  in  his  offer  to  perform  his  con- 
tract, the  fact  that  his  employer,  Mr.  Bryant, 
was  taken  sick  in  the  summer,  that  he  was 
kept  busy  waiting  on  him  until  he  died  in  the 
fall,  and  that  after  his  employer's  death  he 
helped  the  widow  gather  her  crop;  that  aft- 
er his  employer  died,  and  he  had  finished 
helping  gather  the  crop  for  the  widow,  he 
went  to  Mr.  Scott,  the  prosecutor,  to  pull 
the  fodder  for  him  according  to  bis  contract, 
and  found  that  the  fodder  had  been  pulled; 
that  he  then  made  arrangement  with  his 
"boss"  to  pay  all  that  he  owed  the  prosecu- 
tor, and  he  did  not  know  that  the  claim  of 
Mr.  Scott  had  not  been  paid,  until  he  had 
him  arrested  a  year  later. 

It  is  insisted  that  the  evidence  in  this  case 
is  not  sufficient  to  warrant  a  conviction,  be- 
cause the  alleged  contract  was  not  definite 
as  to  the  time  it  was  to  begin  or  end,  or  as 
to  the  labor  to  be  performed.  We  do  not 
concur  in  this  opinion.  We  think  the  con- 
tract was  definite  in  every  particular.  Tlie 
defendant  was  to  do  a  definite,  specified 
piece  of  work,  for  a  definite,  specified  wage 
(to  pull  and  tie  a  certain  14-acre  tract  of 
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fodder  on  the  Barrow  place,  when  the  same 
was  ready  to  be  pulled),  for  which  the  de- 
fendant was  to  be  paid  at  the  rate  of  60 
cents  per  day,  or  70  cents  per  100  bundles. 
The  defendant  agreed  to  pull  the  fodder 
when  "ready  to  be  pulled."  We  think,  how- 
ever, that  the  prosecutor  should  have  in- 
formed the  defendant  when  his  fodder  was 
ready  to  be  pulled,  in  yiew  of  the  fact  that 
the  defendant,  according  to  the  prosecutor's 
own  testimony,  was  permanently  employed 
elsewhere,  and  was  only  to  do  this  special 
piece  of  work  for  the  prosecutor  **when  the 
fodder  was  ready  to  be  pulled."  Now,  the 
prosecutor  testifies  that  he  saw  the  defend- 
ant every  day,  but  made  no  demand  on  him 
to  do  the  work,  and  did  not  inform  him  that 
the  fodder  was  ready  to  be  pulled.  All  fod- 
der does  not  ripen  at  the  same  time,  and  the 
fact  that  defendant  was  late  in  offering  to 
perform  his  contract  was  not  material,  un- 
less it  was  necessary  to  pull  and  tie  the 
fodder  before  he  offered  to  perform.  It  does 
not  appear,  from  the  evidence,  that  it  be- 
came necessary  for  the  prosecutor's  fodder 
to  be  pulled  before  the  defendant  offered 
to  pull  it.  It  may  have  been  "late  com,"  and 
the  best  agriculturists  differ  as  to  the  stage 
of  ripeness  when  fodder  should  be  pulled  (so 
says  Russell,  J.).  The  defendant,  in  his 
statement,  gave  good  reasons  why  he  was  de- 
layed in  performing  his  contract  He  was 
compelled  to  wait  on  his  employer,  who  was 
sick  during  the  whole  summer,  and  to  help 
gather  the  crop  for  the  widow  after  his  em- 
ployer had  died. 

We  are  clear  that  the  evidence  in  this  case, 
taken  in  connection  with  the  defendant's 
statement  (which  on  material  facts  is  fully 
corroborated),  proves  that  the  defendant  had 
no  fraudulent  intent  when  he  procured  from 
the  prosecutor  the  small  quantity  of  provi- 
sions on  his  promise  to  do  the  particular 
work;  and  for  this  reason  the  verdict  of 
guilty  was  unauthorized,  and  a  new  trial 
should  have  been  granted. 

Judgment  reversed. 


(6  Ga.  App.  IM) 

SMITH  V.  CHIVBRS.     (No.  1,659.) 
iCovLTt  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  Justices  of  ths  Peace  (§  92*)— Defense 
AT  FiBST  Term. 

The  defendant  in  a  justice's  court,  when 
sued  on  an  unconditional  contract  in  writing, 
must  appear  and  make  his  defense  at  the  first 
term,  either  by  pleading,  or  by  marking  his 
name,  or  that  of  his  attorney,  on  the  docket. 
Civ.  Code  1895,  S  4134;  Heyward  v.  Field,  95 
Ga.  714,  22  S.  B.  653;  Morgan  v.  Prior,  110 
Ga.  791,  36  S.  B.  75. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  S  92.»] 

2.  Justices  op  tem  Peace  (§  92*)— Defense 
AT  FiBST  Tebm. 

When  no  defense  whatever  is  made  at  or 
before  the  first  term  to  a  suit  in  a  justice  court 
on   an   unconditional    contract   in   writing,    no 


plea  can  be  filed  on  an  appeal  to  a  Jury  from 
the  judgment  rendered  in  favor  of  the  plaintifC. 
The  justice  did  not  err  in  dismissing  the  appeal. 
[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,   Dec.  Dig.  §  92.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Washington 
County ;   B.  T.  Rawllngs,  Judge. 

Action  by  W.  R.  Chivers  against  John  A. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

M.  L.  Gross  and  A.  R.  Wright,  for  plain- 
tiff in  error.  J.  L.  Kent,  for  defendant  In 
error. 

HILL,  C.  J.    Judgment  affirmed. 


(6  Oa.  App.  124) 
FRED   WAGNER  A  SON  ▼.  WHITFIELD, 

(No.  1,384.) 
(Court  of  Appeals  of  Georgia.     May  4,  1909.) 

Appeal  and  Ebbob  (§  1005*)— Review— Ques- 
tions OF  Fact  —  Vebdiot  Afpboved  by 
LOWEB  Couet. 

No  error  of  law  appears.     The  conflict  in 

the  evidence  was  settled  by  the  verdict,  which 

the  trial  judge  approved.     This  court  will  not 

interfere. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {  3949;    Dec  Dig.  |  1005.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Cordele;  B.  F. 
Strozier,  Judge. 

Action  by  T.  B.  Whitfield  against  Fred 
Wagner  &  Son.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Whitfield  brought  suit  against  Fred  Wag- 
ner &  Son,  a  partnership  composed  of  Fred 
Wagner  and  Fred  Wagner,  Jr.,  to  recover 
damages  for  breach  of  contract  He  alleged 
that  he  entered  Into  a  contract  with  the 
defendants  to  paint  the  courthouse  which 
the  defendants  were  constructing  for  Crisp 
county;  that  he  was  to  be  paid  the  sum  of 
$450  for  this  work;  that  the  defendants 
agreed  to  furnish  him  all  of  the  materials  to 
be  used  at  dealers*  prices,  with  the  excep- 
tion of  400  pounds  of  lead,  which  they  agreed 
to  furnish  him  free  of  charge,  and  they  also 
agreed  to  advance  him  sufficient  money  to 
pay  his  laborers  at  the  end  of  each  week; 
that  he  entered  upon  the  performance  of  his 
contract,  employed  laborers,  bought  material, 
and  carried  on  the  work  under  the  contract 
for  30  days  or  more,  when  the  defendants 
violated  the  contract  with  him  by  stopping 
him  from  performing  the  same  and  refused 
to  carry  out  their  agreement  to  furnish 
money  for  his  weekly  pay  roll,  or  to  pay 
for  the  material  bought  and  used  by  him  In 
doing  the  work  under  his  contract;  and 
that  by  reason  of  the  breach  of  their  con- 
tract the  defendants  have  injured  and  dam- 
aged him  in  the  sum  of  $250.93— this  aggre- 
gate amount  consisting  of  $55.35,  which  he 
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bad  actually  expended  for  material  that 
went  into  the  building  under  the  terms  of 
hlB  contract  and  the  amount  of  $195.58  paid 
by  him  to  laborers  for  their  work  under  the 
contract.  He  attaches  a  bill  of  particulars 
containing  an  itemized  statement  for  both 
items  of  damages  claimed.  The  defendants 
filed  a  plea  of  the  general  issue.  The  con- 
tract was  admitted,  and  the  fact  that  it  was 
not  completed  by  the  plaintm  was  also  ad- 
mitted. The  evidence  was  in  conflict  only 
on  the  one  issue  as  to  whether  the  plaintiff 
had  TOluntarily  abandoned  his  contract,  or 
whether  the  defendants,  without  cause,  had 
prevented  him  from  performance.  The  ver- 
dict was  in  favor  of  the  plaintiff. 

J.  T.  Hill,  for  plaintiffs  in  error.    Land  & 
Hall,  for  defendant  in  error. 

HILL,  0.  J.    Judgment  affirmed. 


(6  Qa.  App.  ISS) 
SOUTHEBN  STATES   POBTLAND  CE- 
MENT CO.  V.  HEI4MS.    (No.  1.530.) 

(Court  of  Appeals  of  Georgia.     May  4,  1909.) 
Appeal  and  Ebbob  (f  1002*)— Conflioting 

EVIDKNCB— BeVIEW. 

The  motion  for  a  new  trial  rests  solely 
on  the  ground  that  there  is  no  evidence  to 
support  the  verdict.  An  inspection  of  the 
record  discloses  that  this  contention  is  not  well 
taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |§  8935-3937;  Dec.  Dig.  { 
1002.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Polk  County. 

Action  by  F.  M.  Helms  against  the  South- 
em  States  Portland  Cement  Company, 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  Im  Tison,  for  plaintiff  in  error.  Janes 
ft  Hutchens,  for  defendant  m  error. 

POWELL,  J.  This  case  previously  came 
to  this  court  on  demurrer,  and  we  held  that 
the  petition  set  out  a  cause  of  action.  South- 
ern States  Portland  Cement  Co.  v.  Helms, 
2  Ga.  App.  808,  58  S.  B.  624.  The  case  then 
proceeded  to  trial,  and  resulted  in  a  ver- 
dict in  favor  of  the  plaintiff.  The  case 
comes  here  again  on  exceptions  to  the  re- 
fusal of  the  trial  Judge  to  grant  a  nonsuit, 
and  to  the  overruling  of  a  motion  for  a  new 
trial,  based  on  the  general  grounds  alone. 

It  is  never  necessary  to  pass  upon  a  re- 
fusal to  grant  a  nonsuit  where  the  record 
contains  the  exception  that  the  verdict  as 
•  finally  rendered  is  without  evidence  to  sup- 
port it,  since  the  latter  exception  raises  the 
whole  question  more  adequately  than  an  ex- 
ception to  the  overruling  of  a  motion  for 
nonsuit  would  present  it.  Even  if  the  mo- 
tion for  nonsuit  were  well  taken  at  the  time 
it  was  made,  and  was  therefore  improperly 


overruled,  yet  if  tbe  subsequent  testimony 
cured  the  deficiency  in  the  plaintiff's  proof, 
the  Judgment  would  not  be  reversed  because 
the  court  refused  to  grant  the  nonsuit  at 
the  time  the  motion  was  made.  On  the 
other  hand,  if  the  subsequent  testimony  did 
not  cure  the  deficiency,  a  verdict  in  favor 
of  the  plaintiff  would  be  without  evidence  to 
support  it,  and  would  be  set  aside  on  that 
ground;  so  there  is  never  any  need  to  ex- 
cept to  the  refusal  of  a  nonsuit,  where  the 
case  has  resulted  in  a  verdict  in  favor  of  the 
plaintiff,  and  the  defendant  has  excepted  to 
the  verdict  on  the  ground  that  it  Is  without 
evidence  to  supjf^ort  It 

The  evidence  in  this  case  is  conflicting  as 
to  almost  every  material  question  of  fact; 
but  construing  it  most  favorably  to  the  plain- 
tiff, it  will  support  the  verdict  This  court 
has  no  power  to  interfere  with  the  action  of 
the  Jury  and  of  the  trial  Judge  upon  the 
mere  question  of  fact  involved. 

Judgment  affirmed. 


(6  Cku  App.  I6t) 
WELLS   V.   STATE.     (No.   1,791.) 
(Court  of  Appeals  of  Georgia.     May  4,  1909.) 

Master  and  Servant  (§  67*)— Fbauduu:nt 
Breach  of  Contbact—Statutoby  Provi- 
sions. 

The  conviction  in  this  case  is  utterly  con*^ 

trary  to  the  law  and  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Dec.  Dig.  §  67.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Beidsvllle;  CL 
Im  Morgan,  Judge. 

Jasper  Wells  was  convicted  of  procuring 
money  and  supplies  on  a  contract  to  perform 
services  with  intent  to  defraud,  in  viola- 
tion of  Act  Aug.  15,  1903  (Acts  1903,  p.  90), 
and  he  brings  error.    Reversed. 

H.  C.  Beasley,  for  plaintijff  in  error.  H*. 
H.  Elders,  Sol.,  for  the  State. 

POWELL,  J.  The  defendant  was  charged 
with  cheating  and  swindling  under  the  act 
of  1903  (Acts  1903,  p.  90).  The  state's  con- 
tention, supported  by  the  testimony  of  the- 
prosecutor,  was  that  the  defendant  contract- 
ed with  the  prosecutor  to  work  for  him  aa 
an  ordinary  farm  laborer  at  $16  per  month 
until  he  should  pay  and  return  to  him  the 
sum  of  $30.85,  which  the  prosecutor  had  paid 
to  another  person  at  the  defendant's  re- 
quest; that  in  addition  to  paying  this  $30.85 
the  defendant  was  to  work  on  until  he  had 
repaid  all  advances  that  the  prosecutor  might 
make  him  in  the  meantime.  The  defendant 
went  to  work,  and  worked  3  months  and  6 
dasrs,  and  then  moved  away.  At  the  time  he 
left  the  prosecutor's  place  the  defendant 
still  owed  him  the  $30.85,  after  crediting 
him  with  his  wages,  and  also  owed  a  bal- 
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ance  of  $16.66  for  supplies  advanced  to  Iilm 
pending  the  perfonnance  of  the  labor. 

If  we  should  hold  that  the  act  of  1908  cov- 
ered snch  a  transaction  as  this,  no  court 
haying  Jurisdiction  to  do  so  would  hesitate 
to  declare  the  act  unconstitutional  and  void, 
for  its  repugnancy  to  the  federal  Constitu- 
tion and  the  peonage  statutes  enacted  there- 
under, as  well  as  for  Its  repugnancy  to  our 
own  state  Constitution.  It  has  been  held, 
too  often  to  require  the  citation  of  any  au- 
thority, that  this  statute  Is  applicable  only 
where  the  cheating  and  swindling  has  been 
accomplished  through  the  fraudulent  procure- 
ment of  money,  under  a  definite  contract  of 
employment.  It  may  be  that  under  the  tes- 
*  timony  in  the  record  the  contract  between 
the  prosecutor  and  the  defendant  as  to  the 
time  of  its  beginning  is  definite  enough;  but 
when  was  it  to  end?  The  defendant  was 
to  work  until  he  repaid  not  only  the  $30.85, 
but  also  all  further  advances.  After  three 
months  had  elapsed,  the  defendant  owed  the 
$30.85  and  also  $16.66  more;  and  at  this 
rate  the  defendant,  though  he  were  a  young 
man  at  the  beginning,  and  though  he  might 
live  to  the  ripest  old  age,  would  go  down  to 
his  grave  with  his  contract  still  unper- 
formed. Under  every  decision  rendered  by 
this  court  and  by  the  Supreme  Court  upon 
the  application  of  this  statute,  the  defend- 
ant is  not  guilty. 

Judgment  reversed. 


(6  Ga.  App.  147) 

liABdPTON  V.  CBPARTOWN  CO. 

(No.  1,520.) 

(Court  of  Appeals  of  Oeorgia.     May  4,  1909.) 

1.  MABTEB  ANn  SKBVANT  (I  315*)— INDKPEND- 
KKT  C30NTBACT0B— NbGLIGENCB. 

One  who  employs  an  independent  contract- 
or to  do  a  specific  piece  of  work,  not  in  itself 
unlawful,  is  not  liable  for  an  injury  caused  by 
a  casual  act  of  negligence  of  the  contractor 
while  the  work  is  in  progress. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  CJent  Dig.  ff  1241-1256;  Dec  Dig. 
•  815w»] 

2.  lifASTCB  AifD  Sbbvaxvt  (S  818*)-~Indepi:nd- 

KST.  Ck>nTBA0T0B— LlABILITT  OV  OWNBB. 

The  fact  that  the  owner  of  a  building  to 
be  constructed  furnishes  to  the  contractor  the 
material  for  the  building,  or  stipulates  in  the 
contract  that  the  work  of  constructing  the  build- 
ing shall  be  performed  by  the  contractor  ac- 
cording to  plans  and  specifications  of  an  archi- 
tect, and  to  the  satisfaction  of  the  engineer 
of  the  owner,  does  not  make  the  latter  liable  for 
an  injury  resulting  proximately  and  solely  from 
a  negligent  act  of  the  contractor  in  the  work 
of  construction. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  1257,  1258;  Dec  Dig. 
I  318.«] 

8.  Neolioenob  or  Independent  Contbactob. 
The  evidence  for  the  plaintiff  clearly  show- 
ed a  case  of  employer  and  independent  con- 
tractor, and  a  tort  for  which  the  latter,  if 
any  one,  was  liable.  The  Judgment  of  nonsuit 
was  therefore  propei^y  awarded. 

(Syllabus  by  the  Ck)urt.) 


Error  from  City  Court  of  Polk  County; 
T.  A.  Irwin,  Judge. 

Action  by  EUla  Lampton  against  the  Ce- 
dartown  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Ella  Lampton  sued  the  C!edartown  Com- 
pany for  damages  on.  account  of  personal 
injuries.  At  the  conclusion  of  her  evidence 
the  court  awarded  a  nonsuit,  and  this  judg- 
ment is  assigned  as  error.  Briefly  stated, 
the  evidence  makes  the  following  case: 

While  the  plaintiff  was'  walking  on  the 
sidewalk  of  Main  street  in  the  city  of  Cedar- 
town  a  piece  of  lumber  fell  from  the  top  of 
a  building  in  course  of  construction  and 
owned  by  the  defendant,  not  striking  her, 
but  causing  her,  in  order  to  avoid  injury 
therefrom,  to  make  a  sudden  jump  and  to 
fall  against  a  pile  of  brick,  from  which  she 
received  the  Injuries  complained  of.  The 
building  was  being  erected  by  two  separate 
contractors  for  the  defendant  One  of  these 
contractors  was  to  do  the  woodwork,  and 
the  other  the  brickwork.  The  piece  of  lum- 
ber which  fell  was  described  as  a  ''scant- 
ling," which  the  contractor  for  the  brickwork 
and  one  of  his  employes  were  using  as  a 
"straight  edge,"  and  at  the  time  that  it  fell 
these  two  men  were  using  it  in  their  work ; 
one  having  one  end  of  it  and  the  other  the 
other  end.  The  contracts  for  the  erection  of 
the  building  were  in  writing,  and  provided 
that  the  contractors,  for  a  stipulated  sum, 
were  to  furnish  all  the  labor  and  tools  and 
to  do  all  the  work  in  the  construction  of  the 
building  in  a  most  thorough  and  workman- 
like manner,  and  according  to  plans  and 
speclflcations  prepared  by  the  architect  and 
to  the  satisfaction  of  the  engineer  of  the 
defendant  It  further  provided  that  the  con- 
tractors were  to  take  all  precautions  requir- 
ed by  the  city  authorities  to  protect  the  pub- 
lic from  injury,  and  were  to  be  responsible 
for  any  and  all  damages  occurring  to  pass- 
ers-by resulting  from  the  neglect  of  such 
precautions  and  care.  The  engineer  testi- 
fied, for  the  plaintiff,  that  all  the  work  of 
erecting  the  building  was  done  under  the 
two  contracts  in  question,  and  that  he  had 
no  connection  with  the  work,  except  to  see 
that  it  was  done  according  to  the  plans  and 
specifications  of  the  architect 

Wm.  Janes  and  Janes  A  Hutchens,  for 
plaintiff  in  error.  (X  R.  Turner  and  Trawlck 
&  Ault,  for  defendant  hi  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  The  general  and  well-settled  prin- 
ciple of  law  that  where  one  perscm  employs 
another  by  contract  to  do  a  particular  piece 
of  work,  reserving  to  himself  no  control 
over  the  manner  in  which  the  work  Is  to 
be  performed,  except  that  when  completed 
it  shall  comply  with  certain  plans  and  spec- 
ifications prepared  by  an  architect,  he  is 


•For  other  CMes  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  it  Reporter  Indezee 


496 


64  SOUTHBASTERN  REPORTBB. 


(6a. 


not  liable  for  any  injury  which  may  occar 
to  others  by  reason  of  any  negligence  of  the 
contractor,  has  been  adopted  as  statute  law 
of  this  state.  Civ.  Code  1895,  |  3818,  pro- 
vides as  follows:  ''The  employer  generally 
is  not  responsible  for  torts  committed  by  his 
employ^  when  the  latter  exercises  an  inde- 
pendent business,  and  in  it  is  not  subject  to 
the  immediate  direction  and  control  of  the 
employer."  In  other  words,  a  person  who 
employs  an  Independent  contractor  to  per- 
form a  specified  piece  of  work  is  not  liable 
for  injuries  caused  by  any  mere  casual  tort 
which  the  latter's.  servants  may  commit 
while  the  work  is  in  progress.  The  applica- 
tion and  limits  of  this  doctrine  are  to  be 
determined  by  the  particular  facts  of  each 
case. 

Independence  of-  control  in  employing 
workmen  and  in  selecting  the  means  of  do- 
ing the  work  is  the  test  usually  applied  by 
the  courts  to  determine  whether  a  contract- 
or is  an  independent  one  or  not,  and  this  is 
the  test  applied  by  the  statute  of  this  state, 
supra.  The  test  has  never  been  better  ex- 
pressed than  by  Wood  in  his  work  on  Mas- 
ter and  Servant  (section  593):  **When  a  per- 
son lets  out  work  to  another  to  be  done  by 
him,  such  person  to  furnish  the  labor  and  the 
contractee  reserving  no  control  over  the 
work  or  workmen,  the  relation  of  contractor 
and  contractee  exists,  and  not  that  of  mas- 
ter and  servant,  and  the  contractee  is  not 
liable  for  the  negligent  or  Improper  execu- 
tion of  the  work  by  the  contractor."  This 
does  not  mean  that  the  specific  work  to  be 
done  shall  not  be  done  according  to  definite 
plans  and  specifications  of  the  employer,  or 
that  he  may  not  reserve,  through  the  direc- 
tion of  an  architect  or  an  agent,  a  general 
supervision,  to  see  that  the  work  is  properly 
done  according  to  plans  and  specifications, 
provided  the  methods  and  instruments  of 
doing  the  specific  work  are  left  under  the 
exclusive  control  of  the  contractor. 

It  is  contended  in  this  case  that  the  work 
was  not  to  be  done  by  an  independent  con- 
tractor, because  the  owner  of  the  building 
furnished  the  material  for  its  construction, 
and  that  the  work  was  to  be  done  according 
to  the  plans  and  specifications  of  the  archi- 
tect and  to  the  satisfaction  of  the  engineer 
of  the  owner;  in  other  words,  that  by  these 
stipulations  the  owner  of  the  building  in 
question  reserved  the  right  to  exercise  con- 
trol over  the  details  of  the  work  In  question. 
The  injury  in  this  case  had  no  connection 
with  any  material  that  was  used,  but  was 
purely  a  casual  act  of  negligence  occurring 
In  the  course  of  oonstractlon,  when  the  con- 


tractor had  absolute  and  entire  control  of 
the  work.  In  nearly  all  cases  of  independ- 
ent contractors  the  owner  or  proprietor  usu- 
ally retains  control  by  a  skilled  architect, 
"not  for  the  purpose  of  controlling  the  con- 
tractor in  his  methods,  but  for  the  purpose 
of  assuring  himself  that  the  results  enumer- 
ated in  the  specifications  of  the  contract  are 
reached  by  the  contractor  step  by  step  as 
the  work  progresses."  2  Thompson  on  Neg- 
ligence, §  41. 

Nor  did  the  fact  that  the  contract  in  this 
case  required  that  the  work  was  to  be  done 
to  the  satisfaction  of  the  engineer  of  the  de- 
fendant make  the  case  one  of  master  and 
servant  Certainly,  it  would  not  prevent 
one  from  being  an  independent  contractor 
that  the  stipulation  in  his  contract  required 
that  his  work  be  done  to  the  satisfaction  of 
the  contractee  or  employer.  The  Supreme 
Court  of  this  state  has  in  several  cases  made 
an  application  of  the  principle  of  law  now 
under  discussion  to  particular  facts.  See 
Harrison  v.  Kiser,  79  Ga.  588,  4  S.  B.  320; 
Atlanta  A  Florida  R.  Co.  v.  Kimberly,  87 
Ga.  161,  13  S.  B.  277,  27  Am.  St  Rep.  231; 
Ridgeway  v.  Downing  Co.,  109  Ga.  591,  34 
S.  B.  1028.  And  it  deduces  from  all  the  casea 
this  general  rule,  which,  after  all  is  but  a 
Judicial  interpretation  and  elaboration  of 
the  principle  announced  in  section  3818  of 
the  Civil  Code  of  1895:  "Where  an  individu- 
al or  corporation  contracts  with  another  in- 
dividual or  corporation  exercising  an  inde- 
pendent employment,  for  the  latter  to  do  a 
work  not  in  itself  unlawful  or  attended 
with  danger  to  others,  such  work  to  be  done 
according  to  the  contractor's  own  methods 
and  not  subject  to  the  employer's  control 
or  orders,  except  as  to  results  to  be  obtained, 
the  employer  is  not  liable  for  the  wrong- 
ful or  negligent  acts  of  the  contractor  or 
the  contractor's  servants."  See,  also,  John- 
son V.  W.  &  A.  R.  Co.,  4  Ga.  App.  131,  60- 
S.  B.  1023.  And  in  the  case  of  Atlanta  & 
Florida  R.  Co.  v.  Kimberly,  supra,  after 
stating  this  general  rule,  the  court  enumer- 
ates and  defines  the  exceptions  which  are 
now  embodied  In  section  3819  of  the  Civil' 
Code  of  1895. 

It  is  not  pretended  that  the  facts  of  the 
present  case  bring  it  within  any  of  the  enu- 
merated exceptions  to  the  rule.  The  princi- 
ple of  law  is  so  well  settled  that  we  deem 
it  entirely  profitless  to  extend  this  discus- 
sion. We  think  the  facts  clearly  show  that 
this  was  a  case  of  an  independent  contractor, 
and  that  the  Judgment  awarding  a  nonsuit 
should  be  sustained. 

Judgment  affirmed. 
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(150  N.  C.  595) 

LYNCH  et  al. 


T.  MELTON  et  al. 


(Snpreme  Court  of  North  Carolina.    May  5, 
1909.) 

1.  Wells  (§  439*)— CowsTBUcnow. 

A  will  must  be  so  construed  as  to  effec- 
tuate the -evident  intent  of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  952,  955-957 ;  Dec.  Dig.  |  439.*] 

2.  Wills  (|  863*)— Cbbation  of  Remaindeb— 
Defeat. 

Where  testatrix  deyised  her  estate  to  her 
husband  for  life,  with  remainder  to  her  niece, 
provided  she  lived  with  the  husband  until  she 
became  free  by  age  or  marriage,  the  devise  was 
not  defeated  because,  on  account  of  the  insanity 
of  the  husband,  his  admission  to  an  asylum,  and 
the  breaking  up  of  his  home,  the  niece  was  with- 
out her  fault,  and  contrary  to  her  will,  com- 
pelled to  leave. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  1559;    Dec.  Dig.  §  663.*] 

Appeal  from  Superior  Court,  Cleveland 
County;  Justice,  Judge. 

Special  proceeding  by  UrsuUa  Lynch  and 
others  against  Ralph  Melton  and  others  for 
the  sale  for  partition  of  certain  land.  From 
the  Judgment,  plaintiffs  appeal.    Affirmed. 

Rybum  &  Hoey,  for  appellants.  Quinn  & 
Hamrick,  for  appellees. 

CLARK,  C.  J.  By  consent  the  judge  found 
the  facts  which  may  be  succinctly  stated  as 
follows:  The  testatrix,  wife  of  J.  D.  Sim- 
mons, was  childless  and  took  her  orphan 
niece,  L.  B.  Melton,  to  live  with  her  at  the 
age  of  four  years  on  the  death  of  the  lat- 
ter's  mother.  When  the  child  had  reached 
10,  the  testatrix  died,  leaving  a  will  with 
the  following  clause  therein:  "I  give  and 
devise  to  my  beloved  husband  J.  D.  Sim- 
mons, the  tract  of  land  on  which  we  now 
reside,  containing  33  acres  of  land  and  also 
all  my  personal  effects  of  whatsoever  char- 
acter, for  his  special  benefit  during  his  nat- 
ural life,  then  to  go  to  my  niece  L.  E.  Mel- 
ton, If  anything  left  at  his  death,  provided 
she  lives  with  her  said  uncle  until  she  be- 
comes free  by  age  or  marriage,  otherwise  to 
go  as  the  law  directs."  After  the  death  of 
the  testatrix  the  little  girl  continued  to  live 
with  her  uncle  a  few  months,  when  he 
evinced  symptoms  of  insanity,  and,  being 
conscious  of  it,  he  asked  her  father  to  take 
the  child  to  his  home  In  Oklahoma,  which  he 
did.  The  child  was  willing  and  anxious  to 
stay  with  her  unde,  but  it  was  unsafe  to 
remain  and  he  had  decided  to  break  up  his 
home.  Soon  after  he  was  admitted  to  the 
Insane  asylum,  and  died  something  over  two 
years  after  the  testatrix. 

A  will  must  be  so  construed  as  to  effectu- 
ate the  evident  intent  of  the  testator.  Here 
the  child  was  evidently  the  object  of  the  tes- 
tatrix's bounty,  and  the  Just  construction  of 
the  clause  of  the  will  above  quoted  Is  that 
she  devised  a  life  estate  In  the  land  to  her 
husband  with  a  vested  remainder  in  fee  to 


her  niece,  defeasible  if  she  voluntarily  fail- 
ed to  live  with  her  uncle  until  she  became 
married  or  of  age.  Without  her  fault  and 
contrary  to  her  will,  she  was  compelled  to 
leave  by  the  Insanity  of  her  uncle,  and  his 
determination  to  break  up  his  home,  and  at 
the  uncle's  request  the  child  was  removed 
by  her  father  to  his  own  home.  His  honor 
properly  held  that  the  fee  was  vested  in  re- 
mainder in  L.  B.  Melton  expectant  upon  the 
death  of  the  life  tenant,  and  had  not  been 
divested.  The  performance  of  the  conditioii 
having  become  Impossible  without  any  fault 
on  the  part  of  the  devisee,  the  condition  In 
the  eye  of  the  law  was  not  broken,  and  there 
was  no  defeasance.  Woods  v.  Woods,  44  N 
C.  290;  Thomas  v.  Howell,  1  Salk,  170;  1 
Inst  206;  Hammond  v.  Hammond,  55  Md. 
575;  Merrill  v.  Merrill,  10  Pick.  (Mass.)  511. 
Where  plaintiff,  to  whom  a  tract  of  land  was 
devised  upon  condition  that  he  should  re- 
main with  the  widow  of  the  testator  until 
her  death,  was  wrongfully  ejected  from  the 
land  by  the  agent  of  the  widow  (who  was  a 
devisee  of  the  land  of  which  the  plaintiff's 
was  a  part),  the  plaintiff's  estate  upon  the 
widow's  death  cannot  be  defeated  upon  the 
ground  that  the  condition  was  not  performed 
by  the  plaintiff's  not  remaining  on  the  plan- 
tation until  the  widow's  death.  Harris  v. 
Wright,  118  N.  C.  422.  24  S.  B.  751. 

In  Finley  v.  King,  3  Pet  346,  7  L.  Ed.  711, 
Marshall,  C.  J.,  said:  "It  was  admitted  in 
argument,  and  Is  certainly  well  settled,  that 
there  are  no  technical  or  appropriate  words 
which  always  determine  whether  a  devise  be 
on  a  condition  precedent  or  subsequent  The 
same  words  have  been  determined  different- 
ly, and  the  question  is  always  a  question  of 
intention.  If  the  language  of  the  will  shows 
that  the  particular  clause,  or  if  the  whole 
will  shows  that  the  act  on  which  the  estate 
depends  must  be  performed  before  the  es- 
tate can  vest  the  condition  is,  of  course,  pre- 
cedent, and,  unless  it  be  performed,  the  dev- 
isee can  take  nothing.  If,  on  the  contrary, 
the  act  does  not  necessarily  precede  the  vest- 
ing, and  where  the  estate  had  previously 
vested,  it  will  become  absolute  by  the  death 
of  such  person."  Again  in  the  same  case  he 
says:  "Conditions  belong  to  cases  where  all 
means  to  accomplish  the  testator's  .purpose 
are  in  his  view  and  being;  but  when  subse- 
quent events  change  the  existing  state  of 
things  so  essentially  as  to  render  the  per- 
formance impossible,  for  instance,  if  a  de- 
vise be  made  on  condition  that  the  devisee 
consent  to  marry  a  particular  person,  and 
that  person  dies,  the  performance  is  render- 
ed impossible  by  the  happening  of  an  event 
subsequently  which  the  testator  never  con- 
templated; and,  where  the  estate  had  pre- 
viously vested,  it  will  become  absolute  on 
the  death  of  such  person." 

The  appellants  rely  upon  Tilley  v.  King, 
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109  N.  C.  461,  13  S.  B.  930,  bat  the  facts  in 
that  case  are  not  similar  to  this.  There  the 
testator  clearly  intended  to  provide  support 
and  attention  for  himself  and  wife  in  their 
declining  years,  and  the  devise  to  his  grand- 
son was  made  to  compensate  liim  for  his 
services  if  he  *'stays  v^ith  ns  until  after  our 
death  and  takes  care  of  us."  The  devisee  P. 
H.  Tilley  voluntarily  left  the  wife  of  the 
testator  about  one  year  after  the  death  of 
testator  and  seven  or  eight  years  before  her 
death.  There  was  no  providential  hindrance 
to  his  compliance  with  the  prescribed  con- 
ditions as  in  the  case  at  bar. 
The  Judgment  below  Is  afOrmed. 


(150  N.  C.  851) 

STATE  V.  DAVIS. 

(Supreme  CJourt  of  North  Carolina.    May  5, 
1909.) 

1.  False  Pbitbnsbs  (S  38*)  — Indioiicent— 
Vabiancb. 

There  was  a  variance  between  the  allega- 
tions and  the  proof,  in  a  prosecution  for  obtain- 
ing goods  by  false  pretenses,  where  the  indict- 
ment charged  that  accused,  by  false  and  fraud- 
ulent representations  as  to  the  qualities  of  a  sor- 
rel horse,  obtained  a  claybank  mare,  etc,  and 
the  proof  tended  to  show  that  the  claybank  mare 
was  obtained  by  accused  in  exchange  for  a  bay 
saddle  horse. 

[B3d.  Note.— For  other  cases,  see  False  Fre- 
tsnses.  Cent.  Dig.  |  53 ;  Dec  Dig.  |  38.*} 

2.  False  Pbetensss  (§  4*)  —  * 'Obtaining 
Goods  bt  False  Pbbtensbs"— EJlementb  of 
Offense. 

To  constitute  the  offense  of  ^'obtaining 
goods  by  false  pretenses'*  there  must  have  been 
a  false  representation  of  a  subsisting  fact,  which 
was  calculated  to  deceive,  intended  to  deceive, 
and  which  did  deceive,  and  by  which  one  obtain- 
ed value  from  another  without  compensation. 

[ESd.  Note.— For  other  cases,  see  False  Pre- 
tenses.  Cent  Dig.  {  1;   Dec  Dig.  I  4.*] 

3.  False  Pbetenses  (|  39*)  —  Bubden  of 
Pboof. 

In  dvil  actions  for  losses  from  false  repre- 
sentations, and  in  criminal  prosecutions  founded 
on  the  same  species  of  fraud,  the  burden  is  upon 

glaintiff  or  prosecutor  to  show,  not  only  the 
ilse  representation,  but  also  that  a  reasonable 
reliance  upon  its  truth  induced  him  to  part 
with  his  money  or  property;  the  only  differ- 
ence In  the  two  cases  being  as  to  the  quantum 
of  proof. 

[E3d.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  S  64 ;   Dec  Dig.  {  39.*] 

4.  Falbp  Pbetenses  (I  49*>— Pbosecution— 
Bvidbnce. 

Evidence  KM  not  to  sustain  a  conviction  of 
obtaining  goods  by  false  pretenses. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {  82;  Dec  Dig.  I  49.*] 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty;  Coundll,  Judge. 

Walter  Davis  was  convicted  of  obtaining 
goods  by  false  pretenses,  and  appeals.  Re- 
versed, and  remanded  for  new  trial. 

Geo.  W.  Wilson,  TiUett  &  Guthrie,  O.  M. 
Gardner,  and  S.  B.  Sparrow,  for  appellant 
T.  W.  Bickett,  Atty.  Gen.,  for  the  State. 


HOKB,  J.  The  charge  in  this  bill  of  In- 
dictment was,  in  substance,  to  the  effect  that 
the  defendant,  by  means  of  false  and  fraudu- 
lent representations  in  reference  to  the  quali- 
ties of  a  certain  sorrel  horse,  obtained  from 
the  prosecutor,  G.  B.  Ford,  a  claybank  mare, 
in  good  condition,  sound  and  gentle,  and 
worth  $225.  The  proof  on  the  part  of  the 
state  tended  to  show  that  the  claybank  mare 
was  obtained  by  defendant  in  exchange  for 
a  bay  ''saddle  horse,"  and  in  reference  to 
this  trade  there  was  no  charge,  or  evidence 
tending  to  support  it,  that  the  exchange  was 
affected  by  means  of  false  representations. 
Under  the  authorities  cited  there  would  seem 
to  be  a  clear  case  of  variance  -between  the 
allegation  and  the  proof,  and  the  jury  should 
have  been  so  instructed.  State  v.  McWhir- 
tet,  141  N.  C.  809,  53  S.  B.  734;  State  v.  Coi^ 
bett,  46  N.  C.  204. 

Apart  from  this,  there  was  no  suffid^it 
evidence  presented  in  the  case  to  sustain  a 
conviction  of  the  offense  charged,  or  to  jus- 
tify the  submission  of  the  question  to  the 
Jury.  Considering  the  proof  offered  in  the 
light  most  favorable  to  the  prosecution,  it 
appears  that,  after  the  exchange  of  the  mare 
for  the  bay  horse,  the  prosecutor,  having 
kept  the  horse  about  a  week,  became  dissat- 
isfied and  sent  him  back  to  defendant's  sta- 
ble, with  a  message  that  the  horse  did  not 
suit,  and  that  he  would  call  to  see  defendant 
about  it  later ;  that  the  prosecutor  did  call, 
and  told  defendant  that  the  horse  taken  in 
exchange  for  the  mare  was  not  sound,  and 
he  wished  to  set  aside  the  trade.  The  defend- 
ant declined  to  do  this,  but  offered  to  let  the 
prosecutor  have  another  horse,  if  he  could 
suit  him,  and  showed  prosecutor  one  of  the 
horses  in  the  stable.  Prosecutor  asked  de- 
fendant if  he  would  guarantee  the  horse  to 
be  sound  and  all  right  Defendant  replied 
be  would  not,  nor  would  he  guarantee  any 
horse  in  his  stable  to  be  sound  and  all  right 
Prosecutor  replied,  "Well,  if  you  won't,  you 
can  keep  both  horses,"  and  started  away. 
Davis  then  said,  "How  do  you  like  that 
sorrel  horse  there  in  the  wagon?"  "Will  you 
guarantee  that  to  be  sound  and  all  right?" 
Defendant  replied,  "No ;  I  will  not  guaran- 
tee any  horse,  nor  a  hair  on  any  horse,  I 
have,  to  you,"  and  prosecutor  replied,  "Then 
I  don't  want  it"  and  started  off.  When  he 
had  gotten  away  about  30  yards,  defendant 
said,  "If  you  think  the  sorrel  honto  will  suit 
you,  I  will  guarantee  him  to  be  sound  and 
all  right  in  every  way,  and  a  good  worker," 
and  prosecutor  said,  "Well,  then,  send  it 
down."  The  horse  was  sent,  and  at  dinner 
time  prosecutor  went  out  to  his  stable  to 
make  examination  of  it  and  discovered  that 
it  was  either  blind,  or  had  such  deficient 
eyes  that  it  could  not  see  its  way  in  travel- 
ing. On  cross-examination  prosecutor  said 
that  while  not  a  horse  trader,  he  did  trade 
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horses  sometimes^  and  was  a  fair  Judge  of 
a  horse. 

In  State  ▼.  Phlfer,  65  N.  C.  821,  "this  crime 
of  obtaining  goods  by  false  pretense  Is  said 
to  exist  where  there  has  been  a  false  repre- 
sentation of  a  subsisting  fact,  which  Is  cal- 
culated to  decelTe,  intended  to  deceive,  and 
which  does  deceive,  and  by  which  one  man 
obtains  value  from  another  without  compen- 
sation." And  this  definition,  in  the  same  or 
substantially  similar  terms,  has  been  approv- 
ed by  us  in  numerous  decisions  of  the 
court  Speaking  of  this  offense,  and  more 
especially  of  the  requirement  that  the  state- 
ment must  be  "calculated  to  deceive,"  in 
State  V.  Moore,  lU  N.  a  072,  16  8.  a  885^ 
Associate  Justice  Avery,  for  the  court,  said : 
"As  well  in  dvil  actions  brought  to  recover 
of  another  for  losses  incurred  by  false  rep- 
resentations, as  in  criminal  prosecutions 
founded  upon  the  same  species  of  fraud,  the 
burden  is  on  the  actor  or  prosecutor  to  show, 
not  only  the  false  representation,  but  that  a 
reasonable  reliance  upon  its  truth  induced 
the  plaintiff  or  prosecutor  to  part  with  his 
money  or  property,  the  only  difference  being 
as  to  the  quantum  of  proof." 

GThere  was  evidence  on  the  part  of  defend- 
ant tending  to  exculpate  him  entirely  from 
the  charge;  but,  considering  the  testimony 
in  the  light  most  favorable  to  the  state,  we 
do  not  think  the  facta  bring  the  case  within 
the  principle  of  these  decisions.  Olaimlng  to 
have  been  already  once  deceived  by  defend- 
ant, the  prosecutor,  standing  within  a  few  feet 
of  the  horse  in  question,  and  after  having 
been  twice  told  that  no  warranty  would  be 
given,  without  making  any  examination  what- 
ever, directs  that  the  animal  be  sent  to  his 
stables  on  a  guaranty  by  defendant  that  the 
horse  is  sound  and  all  right,  and  when  the 
alleged  defect  is  so  observable  and  patent 
that  it  was  at  once  noticed  as  so(m  as  the 
horse  was  looked  at  It  is  plain  that  the 
prosecutor  intended  to  rely  on  the  pecuniary 
obligations  arising, by  reason  of  an  express 
warranty,  and  that  the  testimony  in  no  sense 
presents  a  case  of  fUse  representations  of  a 
subsisting  fact,  reasonably  relied  upon  by  the 
prosecutor.  We  must  not  be  understood  as 
holding  that  the  presence  of  an  express  war- 
ranty in  a  horse  trade  of  itself  protects  one 
from  liability  to  a  criminal  prosecution  un- 
der the  statute  if  the  facts  otherwise  justify 
it;  but  a  careful  consideration  of  all  the 
facts  of  this  transaction  leads  to  the  conclu- 
sion that  no  indictment  should  be  sustained. 
The  case  comes  under  the  principle  announc- 
ed and  sustained  in  State  v.  Moore,  supra, 
and,  on  the  testimony  as  it  now  appears,  the 
defendant  was  entitled  to  the  instruction 
prayed  for:  "That  if  the  jury  believed  the 
evidence  they  should  render  a  verdict  of  not 
guilty." 

New  trial. 


(ISO  N.  0.  6W) 
NOBBIS  V.  LAWS  «t  aL 

(Supreme  Court  of  North  Oarolioa.     May  Q^ 
1909.) 

1.  Waste  (|  1*)— Natubk  and  Blemskts. 

Waste  is  a  spoil  or  destraction,  done  or 
permitted,  to  lands,  houses,  trees  or  other  eor- 
poreal  hereditaments  by  the  tenant  thereof,  to 
the  prejudice  of  blm  in  reversion  or  remainder. 

m  Waste,  Cent 


[Ed.  Note.— For  other  cai 
Dig.  I  1;   Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  74(»-7408,  7833.] 

2.  Waste  (§  8*)— "Voluntabt  Waste." 

''Voluntary  waste"  is  active  or  positive, 
and  consists  in  some  act  of  destruction  or  dev- 
astation. 

[Ed.  Note.— For  other  cases,  see  Waste,  Cent. 
Dig.  f  5;  Dec.  Dig.  |  S.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1307.] 
8.  Waste  (|  8*)— "Pebmisbive  Waste." 

^'Permissive  waste"  is  snch  as  is  merely  per- 
mitted by  the  tenant,  and  consists  in  the  neglect 
or  omission  to  do  what  will  prevent  injury  to 
the  estate  or  freehold,  as,  for  example,  to  suffer 
a  house  to  become  decayed  for  want  of  proper 
repair. 

[Ed.  Note.— For  other  cases,  see  Waste,  Cent 
Dig.  §  5;    Dec.  Dig.  S  8.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  53ia] 

4.  LiFB  Estates  (|  28*)— Waste  by  Lifb  Ttaf- 
AWT— Question  fob  Jubt. 

It  is  for  the  jury,  in  an  action  for  waste, 
to  say  whether  a  life  tenant  of  land,  in  what 
he  has  done  or  omitted,  has  acted  with  the  same 
care  that  a  pradent  owner  of  the  fee  would  have 
exercised  had  he  been  in  possession,  cultivating 
and  using  the  land  for  a  support  or  for  profit 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  I  32;  Dec  Dig.  §  2a»] 

5.  Tbial  (I  191*)  —  Instbuotions— Abbxjmino 
Facts  in  Dispute. 

In  an  action  for  waste  by  cutting  timbefer 
and  clearing  land,  where  the  evidence  was  con- 
flicting whether  the  value  of  the  laud  was  di- 
minished or  increased  by  clearing,  a  charge  that 
the  jury  should  consider  the  changed  condi- 
tions as  to  the  greatly  increased  value  of  tim- 
ber and  timber  lands  in  proportion  to  cleared 
or  farm  lands  in  reaching  a  conclusion  as  to  the 
necessity  for  clearing  any  part  of  the  premises 
was  erroneous,  as  assuming  that  clearing  the 
land  diminished  its  value. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  420;    Dec.  Dig.  {  191.^] 

6.  Li.ra  Estates  (|  13*)— Right  to  Cut  Tim- 
beb. 

The  right  of  a  life  tenant  to  clear  land 
sufficient  for  her  support  and  a  reasonable  en- 
joyment of  her  estate  does  not  depend  solely 
upon  the  value  of  the  timber  land  as  compared 
with  the  value  of  cleared  land ;  and,  while  she 
would  ordinarily  have  no  right  to  cut  the  tim- 
ber merely  for  the  purpose  of  selling  it  she 
may  clear  the  land  to  the  extent  that  a  pru- 
dent husbandman  would  do  under  the  circnm- 
stances,  if  owner  of  the  fee,  without  being 
guilty  of  waste. 

[Ed.  Note.— For  other  cases,  see  Life  ESstates, 
Cent  Dig.  S  32 ;    Dec.  Dig.  f  13.*] 

Clark,  C.  J.,  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty ;  Neal,  Judge. 
Action  by  Rufus  Norris  against  John  W. 


*For  other  cases  gee  sune  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexei 
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Laws  and  ottien.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  for  new 
trial. 

This  action  was  brought  to  recover  dam- 
ages for  waste  alleged  to  have  been  com- 
mitted by  the  defendant,  Lovle  Laws,  upon 
the  land  described  in  the  pleadings.  There 
was  evidence,  on  the  part  of  the  plaintiff, 
tending  to  show  that  in  1901  James  Norris 
died  owning  86  acres  of  land,  and  leaving 
a  will,  by  which  he  devised  10  acres  to  a 
nephew,  subject  to  the  control  of  testator's 
wife,  Lovle  Norris  (now  Lovle  Laws),  until 
said  nephew  should  become  of  age.  He  was 
17  years  of  age  at  the  time  of  the  trial. 
James  Norris  devised  another  10  acres  to  his 
brother,  subject  to  the  life  estate  of  his  wid- 
ow, and  the  remainder  of  the  land,  66  acres, 
he  devised  to  his  wife,  Lovle  Norris,  for  life, 
and  at  her  death  to  his  father,'  Rufus  Norris, 
the  plaintiff  in  this  action.  The  waste  is 
alleged  to  have  been  committed  upon  the  66 
acres  of  land.  At  the  death  of  James  Norris, 
in  May,  1901,  there  were  about  20  acres  of 
land  in  cultivation,  being  a  part  of  the  66 
acres  in  which  plaintiff  had  a  remainder. 
The  land  and  the  buildings  thereon,  though 
old,  were  in  fairly  good  condition.  James 
Norris  made  a  living  for  himself  and  wife 
on  the  place.  The  first  year  after  his  death 
the  land  was  leased  by  his  widow  to  her 
father-in-law,  the  present  plaintiff,  Rufus 
Norris,  but  on  account  of  the  heavy  rains  her 
tenant  did  not  make  much  on  the  land,  and 
paid  her  very  little  rent  Afterward  the 
feme  defendant  leased  the  land  for  a  bale 
of  cotton  per  annum,  and  thereafter  worked 
for  wages  until  some  two  or  three  years 
later,  when  she  was  married  to  her  code- 
fendant,  John  W.  Laws,  since  which  time 
the  defendants  have  been  living  upon  the 
land  of  John  W.  Laws,  which  is  about  eight 
miles  distant  from  the  66  acres  of  land  above 
described.  During  the  year  1906  the  defend- 
ants began  to  cut  and  remove  wood  from  a 
portion  of  the  land,  and  sold  the  standing 
timber,  which  was  fit  for  sawlogs,  to  one  J. 
H.  Weaver,  and  thereafter  cut  the  timber  on 
10  or  12  acres  of  the  land,  making  about  32 
acres  in  all  of  open  land,  including  2  or  3 
acres  ''turned  out"  or  abandoned.  The  tim- 
ber was  cut  .from  10  or  12  acres  in  one  place, 
and  from  4  acres  on  another  part  of  the  land, 
some  distance  avay,  and  the  wood  was  sold 
by  the  defendants.  The  wood  so  cut  was 
not  dead  or  fallen  trees.  The  10  or  12  acres 
cleared  were  heavily  timbered,  and  were  on 
a  hillside  near  a  branch.  There  was  other 
land  Just  as  good  and  perhaps  better,  for 
farming  purposes,  being  level,  thinly  tim- 
bered, and  adjoining  the  body  of  cleared 
land,  which  would  require  no  dyking.  The 
land  which  was  cleared  by  the  defendants 
had  to  be  dyked  to  keep  it  from  washing 
away,  and  was  not  a  proper  clearing  for 
farming  purposes,  but  was  about  the  rough- 
est part  of  the  land.    The  defendants  sold 


10  or  12  car  loads  of  cordwood,  which  was 
cut  on  the  premises,  and  was  worth  about 
$20  a  car,  and  58,800  feet  of  lumber,  worth 
about  $2.50  per  thousand  feet  The  timber 
or  wood  cut  was  in  excess  of  what  was  nec- 
essary for  farming  purposes.  The  farm  had 
not  been  properly  cultivated  since  James 
Norris'  death  until  1908.  The  land  which 
was  cleared  at  the  time  of  Norris*  death,  if 
it  had  been  properly  cultivated,  would  have 
supported  the  widow,  who  had  no  children, 
but  since  his  death  it  has  been  injured  by 
poor  cultivation,  and  nothing  has  been  done 
to  restore  fertility  to  the  soil,  though  it  was 
susceptible  of  improvement  Defendants  cul- 
tivated a  part  of  the  cleared  land,  sublet  a 
part,  and  turned  out  about  three  acres  as 
"old  field,"  the  land  thus  turned  out  or  aban- 
doned being  strong  land.  If  the  farm  had 
I  been  properly  cultivated,  there  would  have 
I  been  no  need  of  clearing  any  of  the  said 
i  land.  The  former  owner,  F.  M.  Norris,  had 
I  lived  and  raised  a  large  family  on  the  place 
I  by  farming,  and  there  was  sufilcient  land 
already  open.  The  defendants  allowed  the 
buildings  to  fall  into  decay  and  the  fences 
about  the  house  to  be  destroyed.  No  repairs 
I  of  any  kind  were  made  upon  the  premiset 
until  the  spring  of  1908  after  this  suit  was 
brought  The  proceeds  of  sale  of  wood  and 
timber  were  used  in  improving  the  premises 
of  the  defendant  John  Laws,  and  none  of  it 
was  used  in  repairs  or  improvements  on  the 
land  in  question.  Defendants  contended  that 
this  was  not  so.  There  was  further  evi- 
dence on  the  part  of  the  plaintiff,  tending 
to  show  that  cutting  the  wood  and  standing 
timber  on  the  land  permanently  damaged  the 
premises  $200,  and  tliat  the  damage  done  the 
premises  as  a  whole  amounted  to  between 
$200  and  $400.  The  feme  defendant  told  the 
plaintiff  that  she  intended  to  have  the  tim- 
ber while  she  was  living,  as  she  could  not  use 
it  after  she  was  dead.  There  was  also  evi- 
dence on  the  part  of  the  plaintiff  tending  to 
show  that  the  timber  is  now  worth  more 
than  the  land,  and  timbered  lands  more  than 
cleared  lands.  That  all  lands,  especially 
timbered  lands,  owing  to  the  growing  scar« 
city  of  timber  in  that  vicinity,  have  greatiy 
risen  in  value  since  James  Norris'  death — 
that  is,  from.  60  to  160  per  cent — and  that 
a  raUroad  was  built  shortiy  before  his  death 
and  ran  within  a  few  hundred  yards  of  the 
premises.  The  land  was  sold  for  taxes  in 
the  year  1905,  and  was  not  redeemed  by  the 
defendants  until  after  notice  from  the  plain- 
tiff of  their  default 

There  was  evidence,  on  the  part  of  the 
defendants,  tending  to  show  that  the  clearing 
was  necessary  for  farm  purposes,  and  was 
done  in  good  faith;  that  the  land  was  not 
damaged  thereby,  but  improved  in  value,  and 
would  rent  for  more  than  it  did  before ;  that 
the  land  was  worth  more  than  when  James 
Norris  died,  as  much  as  $200  or  $300  more, 
that  the  clearing  of  the  10  or  12  acres  was 
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In  a  proper  place.  The  lands  were  worn 
out  and  run  down  by  bad  methods  of  farming 
when  James  Norrls  died,  and  would  not 
produce  sufficient  crops  to  support  feme  de- 
fendant, and  the  two  or  three  acres  turned 
out  were  worthless,  worn  out,  and  wet  bot- 
tom lands.  There  was  not  enough  cleared 
land  for  the  reasonable  support  of  the  feme 
defendant  The  buildings  and  stables  have, 
since  this  suit  was  brought,  been  repaired 
by  the  defendants,  and  are  now  in  as  good 
condition  as  when  Norrls  died.  The  crop  of 
1908  was  the  best  which  has  been  raised  on 
the  land  since  his  death,  and  the  farm  will 
sell  or  rent  for  more  than  it  would  when  he 
died;  one  witness  testifying  that  it  would 
rent  for  twice  as  much,  and  sell  for  $300  or 
$400  more.  The  10  or  12  acres  on  which  the 
timber  was  cut  was  cleared  in  the  spring  of 
1908,  and  put  into  cultivation.  It  was  not 
cultivated  immediately  after  the  timber  was 
cut,  because  It  would  have  required  "grub- 
bing," which  was  costly,  and  the  defendants 
let  the  land  lie  idle  for  two  years  for  the 
roots  to  rot,  and  then  dyked  it  to  prevent 
washing,  and  cultivated  it  The  plaintiff 
offered  evidence  tending  to  prove  that  the 
defendants  did  not  intend  to  cultivate  at  all, 
but  were  cutting  and  selling  wood  and  tim- 
ber, and  using  the  proceeds  in  making  im- 
provements on  the  land  of  the  defendant 
John  Laws,  and  that  the  claim  that  the  de- 
fendants were  clearing  the  lands  for  cultiva- 
tion was  an  afterthought,  and  first  set  up 
after  the  institution  of  this  suit 

Exceptions  taken  by  the  defendants  were 
to  the  charge  of  the  court,  which  were  as 
follows:  "(1)  If  the  jury  shall  find  from 
the  evidence  that  the  feme  defendant  sold 
timber  trees,  and  used  the  proceeds  of  such 
sale,  either  cash  or  lumber,  in  Improving  oth- 
er buildings  than  those  on  the  premises,  and 
neglected  to  repair  the  buildings  on  the 
premises  described  in  the  complaint,  this  is 
waste.  (2)  If  the  feme  defendant  had  fire 
wood  or  timber  cut  on  the  premises,  or  allow- 
ed It  to  be  cut  In  excess  of  what  was  neces- 
sary for  farm  purposes,  and  sold  the  same 
for  profit,  it  is  waste  unless  the  wood  or 
timber  cut  and  disposed  of  was  from  dead 
or  fallen  trees.  (3)  It  Is  the  province  of  the 
Jury,  and  it  is  their  duty,  to  consider  the 
changed  conditions  as  to  the  greatly  increas- 
ed value  of  timber  and  timber  lands  in  pro- 
portion to  cleared  or  farm  lands,  in  arriving 
at  a  conclusion  as  to  the  necessity  for  clear- 
ing any  part  of  the  premises.  The  jury 
should  also  consider  the  growing  scarcity  of 
timber  and  wood,  and  its  increasing  value, 
also  the  improved  methods  of  farming,  the 
improved  methods  of  improving  the  fertility 
of  'old  fields'  and  lands  depleted  of  fertility 
by  long  cultivation,  in  arriving  at  a  conclu- 
sion as  to  what  was  a  proper  use  of  the 
premises;  also,  in  arriving  at  a  conclusion, 
the  character  of  the  cultivation  of  said  lands 
since  the  life  estate  of  the  feme  defendant 
vested  In  her,  and  whether  the  same  was 


such  as  an  ordinarily  prudent  owner  of  the 
fee  would  have  used  in  its  cultivation,  for 
exhausting  the  land  by  Improper  tillage  is 
waste.  (4)  If  the  life  tenant,  Lovie  Laws, 
negligently  allowed  the  premises  to  fall  into 
decay,  It  would  be  waste ;  and  this  Is  so  even 
though  there  was  no  timber  on  the  place 
suitable  for  the  purpose  of  repairing  build- 
ings thereon.  (5)  It  is  left  to  you,  gentlemen 
of  the  jury,  to  say  whether  in  your  'discre- 
tion' the  destruction  of  the  timber  or  giving 
up  a  cultivated  field  in  the  light  of  all  of  the 
evidence  in  the  case  had  proved  a  lasting  in- 
jury to  the  inheritance.  (6)  The  defendants 
would  not  be  liable  for  mere  error  in  judg- 
ment, provided  they  acted  in  a  prudent  man- 
ner, exercising  that  usual  good  judgment 
that  would  be  exercised  by  the  ordinarily 
prudent  person  under  similar  circumstances 
and  surroundings ;  and,  touching  the  question 
of  permitting  the  buildings  to  decay  and  go 
to  waste,  the  question  Is  as  to  whether  the 
condition  of  the  buildings  was  such  as  that  a 
prudent  owner  of  the  fee  would  have  felt 
that  he  ought  to  repair  and  keep  them  up  in 
order  to  prevent  permanent  Injury  to  the  in- 
heritance." The  defendants  in  apt  time  ex- 
cepted to  each  of  the  instructions  given  by 
the  court  The  following  issues  were  sub- 
mitted to  the  jury:  "(1)  Did  defendants  com- 
mit waste  upon  the  lands  in  which  plaintiff 
has  a  remainder?  (2)  If  so,  what  are  plain 
tilTs  damages?"  The  jury  returned  as  their 
verdict  that  the  defendants  had  committed 
waste  upon  the  premises,  and  assessed  the 
plaintiff's  damages.  Judgment  was  entered 
upon  the  verdict  for  the  damages  assessed 
and  the  forfeiture  of  the  premises,  whereup- 
on the  defendants  appealed. 

J.  H.  Pou,  for  appellants.  B.  C  Beckwlth, 
for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  accepted  definition  of  waste  is 
a  spoil  or  destruction,  done  or  permitted, 
with  respect  to  lands,  houses,  gardens,  trees, 
or  other  corporeal  hereditaments,  by  the  ten- 
ant thereof,  to  the  prejudice  of  him  in  rever- 
sion or  remainder,  or,  in  other  words,  to  the 
lasting  injury  of  the  Inheritance.  2  Elk. 
Com.  281.  Voluntary  waste  is  active  or  posi- 
tive, and  consists  in  some  act  of  destruction 
or  devastation.  Permissive  waste  is  such  as 
is  merely  permitted  by  the  tenant,  and  con- 
sists in  the  neglect  or  omission  to  do  what 
will  prevent  injury  to  the  estate  or  freehold, 
as,  for  example,  to  suffer  a  house  to  become 
decayed  for  want  of  proper  repair.  Black's 
Diet  p.  1236,  and  authorities  cited.  The 
plaintiff  alleges  that  the  Inheritance  or  re- 
mainder belonging  to  him  has  been  damaged 
by  both  kinds  of  waste  committed  and  per- 
mitted by  the  defendants  upon  the  premises 
in  question.  We  have  held  that  what  is  a 
permanent  injury  to  the  Inheritance  must 
often  depend  upon  the  facts  and  circumstan- 
ces of  the  particular  case  under  considera^ 
tlon,  and  the  jury  must  determine,   under 
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proper  instractiona  from  the  court,  whether 
the  tenant  for  life,  in  what  he  has  done  or 
omitted  to  do,  has  acted  with  the  same  care 
as  a  prudent  owner  of  the  fee  would  have 
exercised,  if  he  had,  heen  in  possession,  cul- 
tivating and  using  the  land  for  a  support  or 
for  profit  Shine  v.  Wilcox,  21  N.  0.  631; 
King  y.  Miller,  99  N.  G.  583,  6  S.  E.  660; 
Sherrill  v.  Connor,  107  N.  C.  630,  12  S.  B. 
588,  and  other  authorities  therein  cited. 

The  charge  in  many  respects  is  sustained 
by  the  authorities  we  have  dted,  but  in  one 
respect  the  court  committed  an  error.  The 
jury  were  instructed  as  follows:  "It  is  the 
province  of  the  Jury,  and  it  Is  their  duty,  to 
consider  the  changed  conditions  as  to  the 
greatly  increased  value  of  timber  and  timber 
lands  in  proportion  to  (as  compared  with) 
cleared  or  farm  lands,  in  arriving  at  a  con- 
dusion  as  to  the  necessity  for  clearing  any 
part  of  the  premises."  In  this  and  other 
parts  of  the  instruction,  the  court  assumed 
that  facts  had  been  established  about  which 
the  testimonoy  was  conflicting.  There  was 
evidence  that,  instead  of  diminishing  the  val- 
ue of  the  land,  the  cutting  of  the  timber  and 
clearing  the  land  had  enhanced  it,  and  also 
evidence  that  cleared  land  had  risen  in  val- 
ue more  than  timbered  land.  It  was  mislead- 
ing, therefore,  to  assume  the  contrary  to  be 
true,  and  upon  that  assumption  to  base  an 
instruction  to  the  jury  which  might  control 
them  in  rendering  their  verdict  That  the  er^ 
ror  was  a  material  and  prejudicial  one  can- 
not admit  of  a  doubt  The  instruction  was 
erroneous  in  another  respect  The  right  of 
the  tenant  for  life  to  clear  land  sufficient  for 
her  support  and  a  reasonable  enjoyment  of 
her  estate  cannot  be  made  to  depend  solely 
upon  the  value  of  the  timbered  land  as  com- 
pared with  the  value  of  cleared  land,  because, 
if  this  were  true,  the  tenant  for  life  could  not 
dear  any  land,  or  not  a  sufiSdent  quantity 
for  her  support  If  the  timber  cut  from  it  or 
the  land  witti  the  timber  standing  upon  it,  is 
more  valuable  than  the  land  would  be  when 
cleared.  She  would  have  no  right  at  least 
ordinarily,  to  cut  the  timber  merely  for  the 
purpose  of  selling  it,  as  is  held  in  the  cases 
we  have  dted ;  and,  if  this  cannot  be  done, 
and  there  is  not  suffident  land  already  dear- 
ed  for  her  support,  she  could  not  use  the  land 
at  all,  but  must  let  the  trees  stand  and  con- 
tinue to  grow  for  the  benefit  of  the  reversion- 
er or  remainderman,  if  the  timbered  land  is 
more  valuable  than  if  it  were  deared.  It  is 
very  true  that  there  should  be  a  due  or  prop- 
er proportion  between  timbered  and  cleared 
land,  such,  it  is  said,  as  a  prudent  husband- 
man would  maintain  in  the  use  and  manage- 
ment of  the  premises.  But  this  is  far  from 
saying  that  the  relative  value  of  timbered 
and  deared  land  determines  the  right  of  the 
tenant  for  life  to  make  additional  clearing  if. 
In  the  exercise  of  prudence  and  judgment  it 
was  required  for  her  support  and  the  reason- 
able enjoyment  of  her  estate.  The  standard 
by  which  the  conduct  of  the  life  tenant  is  to 


be  gauged,  or  the  test,  as  to  whether  waste 
has  been  committed  or  not  is  that  stated  in 
Sherrill  v.  Connor  (which  we  now  approve), 
and  the  oases  therein  dted.  It  is  the  rule 
of  the  prudent  husbandman,  and  what  he 
would  do,  under  the  drcumstances,  if  own- 
er of  the  fee.  This  is  quite  strict  enough  in 
its  application,  and  the  life  tenant  should  not 
be  held  to  too  rigid  an  accountability.  Judge 
Gaston,  in  Shine  v.  WUcox,  supra,  said  it  will 
not  do  to  hold  that  the  clearing  of  the  forest 
so  as  to  fit  it  for  the  habitation  and  use  of 
man,  is  waste ;  and  we  add,  whether  it  is  or 
not  must  depend  upon  the  peculiar  facts  of 
any  given  case,  and  the  finding  of  the  jury 
thereon,  when  properly  directed  by  the  court 
under  the  rule  of  law  we  have  laid  down, 
and  which  has  been  generally  adopted  by  the 
courts. 

The  question  presented  in  this  case  was  not 
confined  alone  to  the  relative  value  of  tim- 
bered and  deared  land,  but  the  jury  should 
have  been  so  Instructed  as  to  ascertain  the 
general  result  in  respect  to  whether  there  had 
been  a  lasting  injury  to  the  inheritance,  and 
especially  as  to  how  much  laud  the  plaintiff 
was  entitled  to  dear  for  her  reasonable  sup- 
port in  the  exercise  of  that  degree  of  pru- 
dence which  the  careful  husbandman  would 
observe  in  the  cultivation  and  management 
of  the  land.  It  is  true  that  the  jury  may  con- 
sider all  the  facts  and  drcumstances  of  tlie 
case  in  order  to  reach  a  just  conclusion,  and, 
among  others,  the  value  of  timbered  and  of 
cleared  land  may  be  considered  for  the  pur- 
pose of  determlDing  whether  the  dearing  bad 
been  done  in  a  prudent  manner;  but  we 
think  the  instruction,  wMdi  we  have  quoted, 
was  too  broad,  and  was  calculated  to  mislead 
the  jury  in  passing  upon  the  respective  rights 
of  the  parties.  This  error  was  not  correct- 
ed by  any  other  instruction  given  by  the 
court  His  honor  finally  brought  the  case  to 
the  true  test  in  his  condudlng  instruction, 
but  it  did  not  reach  and  remove  the  error  we 
have  pointed  out  The  question  as  to  wheth- 
er timbered  land  was  more  valuable  than 
cleared  land  should  have  been  left  to  the  jury 
for  their  determination  upon  the  conflicting 
testimony,  without  any  assumption  ot  the 
fact  that  timbered  land  was  the  more  valua- 
ble. This  was  not  an  incurable  error,  but  it 
was  not  corrected  by  anything  said  by  the 
court  in  the  other  parts  of  the  charge. 

Other  errors  are  assigned,  but  it  is  not  nec- 
essary to  discuss  them,  as  the  questions  rais- 
ed by  these  assignments  may  not  again  be 
presented.  The  case  must  be  submitted  to 
another  jury  with  proper  Instructions  of  the 
court  upon  the  issues  and  evidence. 

New  triaL 

CLARK,  0.  J.  (dissenting).  The  diarge 
called  in  question  was  an  instruction  to  the 
jury  that  they  could  '^consider  the  changed 
conditions  as  to  the  greatly  increased  value 
of  timber  and  timber  lands  in  proportion  to 
cleared  or  farm  lands  in  arriving  at  a  con- 
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elusion  a8  to  the  necessity  for  dearlng  any 
part  of  the  premises.  The  jury  shonld  also 
consider  the  growing  scarcity  of  timber  and 
its  increasing  value ;  also  the  improved  meth- 
ods of  farming,  the  improved  methods  of 
improving  the  fertility  of  'old  field*  and  land 
depleted  of  fertility  by  long  cultivation;  in 
arriving  at  a  conclusion  as  to  what  was  a 
proper  use  of  the  premises;  also,  in  arriv- 
ing at  a  conclusion,  the  character  of  the  cul- 
tivation of  said  lands  since  the  life  estate 
of  the  feme  defendant  vested  in  her ;  and 
whether  the  same  was  such  as  an  ordinarily 
prudent  owner  of  the  fee  would  have  used  in 
its  cultivation.''  It  is  difficult  to  see  how 
the  judge  erred  in  so  charging.  He  did  not 
assume  any  facts  In  regard  to  which  there 
was  conflicting  evidence.  Nor  did  he  make 
the  reasonable  enjoyment  of  the  life  estate 
"depend  solely"  upon  the  relative  value  of 
timbered  and  arable  land.  The  learned  judge 
simply  placed  before  the  jury,  for  them  to 
"consider"  the  surrounding  and  attendant 
circumstances,  as  the  jury  might  find  them  to 
be,  with  the  object  in  view  of  finding  whether 
or  not  the  conduct  of  the  life  tenant  was 
"such  as  an  ordinarily  prudent  owner  of  the 
fee  would  have  used.*'  This  conforms  to  the 
rule  laid  down  in  SherrlU  v.  Connor,  lOT  N. 
C.  630,  12  S.  B.  588.  What  in  one  age  or  com- 
munity under  the  recognized  conditions  of 
agriculture  would  not  be  waste,  because  such 
as  a  prudent  owner  would  do  with  his  own, 
might  be  waste  in  another  age,  or  in  another 
community,  under  changed  conditions,  be- 
cause no  ordinarily  prudent  owner  would  so 
act  The  fact  is  eminently  one  for  a  jury  to 
pass  upon. 

It  would  seem  that  the  charge  was  unob- 
jectionable, and  there  was  no  error  for  which 
a  new  trial  should  be  awarded. 

HOE:e,  J.,  concurs  in  this  dissent 


(L50  N.  C.  667) 
HAUSEB  V.  WESTERN  UNION  TELE- 
GRAPH 00. 

(Supreme  Court  of  North  Carolina.     May  5» 
1909.) 

1.  nxolioencv  (s  12l*v— aotions— bubden  ot 
Pboof— Pboxihatb  Causb. 

In  addition  to  showing  negligence,  the  bur- 
den is  on  plaintiff  to  show  that  such  negli- 
gence was  the  proximate  caokw  of  his  injury,  in 
order  to  recover  therefor. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  228;    Dec.  Dig.  |  121.*] 

2.  NXOLIGBNOB  (i  56*)— Pboximatb  Oaxtsb. 

Negligence  is  not  actionable  unless  it  Is 
the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  09;   Dec  Dig.  $  56w*] 

3.  B]m>XNOB  (f  90*)— BUBDXN  OF  Pboof. 

Tne  burden  Is  always  upon  plaintiff  to 
prove  the  essential  elements  of  his  cause  of 
action. 

[Ed.   Note.-rFor   other  cases,   see   Evidence, 
Cent  Dig.  I  112;    Dec.  Dig.  §  90.*] 


4  Tklbobaphs  akd  Tblephokbs  d  06*)— Ao 
TioN  FOB  Delay— Bubdbh  of  Pboof— Pbox« 
ncATB  Qausb. 

In  an  action  for  delay  in  deliverinB  a  tele- 
gram by  which  plaintiff  was  prevented  from  at- 
tending his  sister's  funeral,  tiie  burden  was  on 
him«  not  only  to  show  negligent  delay  in  de- 
liveiy,  but  that  he  could  not  have  attended  the 
funeral  after  receiving  the  telegram  by  exer- 
cising ordinary  diligence;  that  being  essential 
to  a  showing  that  defendant's  negligence  was 
the  proximate  cause  of  plaintifTs  damage. 

[Ekl.  Note.— For  other  cases,  see  Telenaphs 
and  Telephones,  Cent  Dig.  i  61;   Dec  Dig.  f 

Appeal  from  Superior  Court  Alexander 
County;   Justice,  Judge. 

Action  by  Frank  Hauser  against  the  West- 
ern Union  Telegraph  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Armfleld  &  Turner  and  Tillett  &  Quthrie, 
for  appellant  J.  H.  Burl^e  and  L.  C  Cald- 
well, for  appellee. 

WALKER,  J.  This  action  was  brought  to 
recover  damages  for  mental  anguish  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendant  in  transmitting  and  delivering  a 
telegram  informing  the  plaintiff  of  his  sis- 
ter's death.  It  is  alleged  that  by  reason  of 
the  negligence  he  was  prevented  from  at- 
tending the  f uneraL  The  message  is  as  fol- 
lows: "Rockford,  N.  C.  July  20,  190a 
Frank  Hauser,  TaylorsviUe,  N.  C.  Gertrude 
Williams  dead.  Come  at  once.  A.  Hauser.*' 
It  appears  that  the  plaintiff's  sister  died  at 
Tadklnville,  which  is  about  10  miles  from 
Roekf  ord.  He  could  have  gone  by  either  one 
of  two  routes  from  Taylorsvllle,  where  he 
lived,  to  Tadklnville:  (1)  By  train  from 
Taylorsvllle  to  Statesvllle,  and  thence  by 
driving  to  Tadklnville,  a  distance  of  86  miles. 
<2)  By  driving  to  Wilkesboro  from  Taylors- 
vllle, a  distance  of  20  miles,  and  thence  by 
rail  to  Rockford,  and  thence  by  driving  to 
Tadklnville.  He  did  not  know  that  he  could 
have  gone  to  Tadklnville  by  way  of  Wilkes- 
boro in  time  for  the  funeral,  and  he  did  not 
intend  to  go  after  he  received  the  message, 
as  it  was  delayed,  and  he  thought  it  was  too 
late  for  him  to  reach  Tadklnville  before  the 
funeral,  but  he  would  have  gone  if  the  mes- 
sage had  been  delivered  before  the  train  left 
for  Statesville.  There  was  other  testimony 
as  to  whether  the  plaintiff  had  exercised 
care  and  diligence  in  attempting  to  go  to 
Tadklnville  after  he  received  the  telegram. 
The  court  submitted  issues  to  the  jury, 
which,  with  the  answers  thereto,  are  as  fol- 
lows : 

"(1)  Did  the  defendant  negligently  faU  to 
deliver  the  telegram  as  alleged  in  the  com- 
plaint?   Answer.  Tes. 

"(2)  Could  and  would  the  plaintiff  have 
attended  the  funeral  of  deceased  if  the  tele- 
gram had  been  delivered  in  reasonable  time? 
Answer.  Tes. 
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"(3)  Notwithstanding  the  negligence  of  de- 
fendant, if  any»  could  the  plaintiff,  by  the 
exercise  of  ordinary  diligence,  have  attend- 
ed the  funeral  of  deceased?    Answer.  No. 

"(4)  What  damage,  if  any,  is  the  plaintiff 
entitled  to  recover  of  defendant?  Answer. 
Two  hundred  dollars.'* 

Numerous  exceptions  were  taken  by  the 
defendant  during  the  trial  of  the  case,  but 
the  only  one  which  we  think  it  necessary  to 
consider  is  the  following  objection  to  an  in- 
struction of  the  court,  which  the  plaintiff  as- 
signs as  error:  "The  defendant  contends 
that  if  the  said  plaintiff  had  exercised  due 
care  and  reasonable  diligence,  such  as  the 
law  exacts  of  him,  he  could  have  attended 
said  funeral  after  the  said  telegram  was  de- 
livered, and,  if  you  should  so  find  from  the 
evidence,  you  will  answer  this  issue  'Yes.' 
(The  burden  of  proof  upon  this  issue  Is  on 
the  defendant.)"  The  burden  of  proof  was 
not  upon  the  defendant  to  show  that  the 
plaintiff  had  not  exercised  diligence,  but  up- 
on the  plaintiff  to  show,  not  only  that  the 
defendant  had  been  guilty  of  negligence,  but 
that  its  negligence  was  the  proximate  cause 
of  the  damage  to  him.  Hocutt  v.  Telegraph 
Co.,  147  N.  0.  186,  60  S.  B.  980.  It  is  not 
enough  to  show  that  there  has  been  negli- 
gence in  order  to  entitle  a  plaintiff  to  recov- 
er. He  must,  in  addition,  show  that  the  de- 
fendant's negligence  was  the  proximate  cause 
of  his  injury.  Negligence  is  not  actionable 
unless  it  is  the  proximate  cause  of  the  dam- 
age. Brewster  v.  Elizabeth  City,  137  N.  0. 
892,  49  S.  E.  885.  The  burden  is  always  up- 
on the  plaintiff  to  prove  every  requisite  of 
his  cause  of  action.  This  is  not  a  question 
of  contributory  negligence  which  would 
shift  the  burden  of  proof  to  the  defendant, 
but  it  is  one  of  the  essential  elements  of  the 
cause  of  action  that  the  negligence  of  the 
defendant  should  proximately  cause  the  dam- 
age. 

There  was  error  in  misplacing  the  burden 
of  proof  by  the  instruction  to  which  the  de- 
fendant excepted. 

New  triaL 


(160  N.  C.  616) 

WHITLOCK  V.  DIXON  et  al. 

(Supreme  Court  of  North  Carolina.    May  5, 
1909.) 

1.  Deeds  (§  68*)  —  Evidence  —  CAPAcrrr  op 
Parties. 

That  a  grantor  was  72  years  old,  and  was 
engaged  to  marry  the  grantee,  with  whom  he 
boarded,  was  not  evidence  of  mental  unsound- 


[Ed.  Note.—] 
Dig.  §  68.«] 


For  other  cases,  see  Deeds,  Dec 


2.  Deeds  (S  211*)— Undxjb  Influence— Evi- 
dence. 

Any  burden  resting  on  a  grantee  to  show 
freedom  of  the  grantor  from  undue  influence 
was  sustained,  where  she  went  on  the  stand  and 
made  a  full  statement  of  her  relations  with  the 
grantor,  which  was  sustained  by  other  witnesses. 


showing  no  immoral  acts  on  the  part  of  either, 
and  that  he  boarded  with  her,  a  woman  of  his 
own  station  in  life,  and  paia  her  board,  and 
intended  to  marry  her. 

[Dd.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  §  211.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Councill,  Judge. 

Action  by  Fannie  Whitlock  against  J.  a 
Dixon  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    No  error. 

Action  to  recover  possession  of  a  lot  in 
the  city  of  Charlotte.  It  was  admitted  that, 
prior  to  November  30,  1907,  the  title  was  \n 
Malachai  Relnhardt.  Plaintiff  claims  title 
by  virtue  of  a  deed  executed  by  Relnhardt 
to  her  November  90,  1907,  and  duly  record- 
ed. The  infant  defendants  claim  as  heirs 
at  law,  being  the  children  of  a  deceased 
daughter.  The  adult  defendant  represents 
the  infants,  who  are  his  children.  The 
plaintiff  introduced  the  deed,  and  rested. 
Defendants  alleged  that  the  grantor  waa 
mentally  unsound  when  he  executed  the 
deed,  and  that  it  was  obtained  from  him  by 
fraud  and  undue  influence.  The  controversy 
was  tried  upon  the  general  issue,  which  the 
Jury  answered  for  plaintiff.  Defendants  as- 
signed errors,  and  appealed  from  the  Judg- 
ment 

W.  F.  Harding,  for  appellants.  Shannon* 
house  &  Jones,  for  appellee. 

<X>NNOR,  J.  The  evidence  tended  to  show 
that  Relnhardt,  at  the  time  he  executed  the 
deed,  was  about  72  years  old;  that  after 
the  death  of  his  wife  he  resided  with  his 
son-in-law  in  the  home  which  belonged  to- 
him;  that  several  years  prior  to  his  death 
he  suffered  a  stroke  of  paralysis,  "but  got 
over  it,  so  that  he  returned  to  his  work." 
He  **got  hurt,"  in  November  prior  to  his- 
death,  in  the  shop  in  which  he  worked. 
Some  time  prior  to  the  date  of  the  deed  he- 
"quit  staying"  with  his  son-in-law,  Dixon, 
and  stayed  at  the  house  of  plaintiff,  where 
he  died  February  3,  1908.  There  was  evi- 
dence that  he  was  fond  of  his  grandchildren 
and  frequently  said  that  he  was  going  to- 
provide  for  them.  The  deed  was  dated  No- 
vember 30,  1907,  reciting  a  consideration  of 
$5,  and  reserving  an  estate  for  his  own  life. 
On  December  9,  1907,  Relnhardt  executed  a 
will,  in  which  he  devised  to  his  grandchil- 
dren a  lot  in  Charlotte,  worth  about  $150, 
giving  to  plaintiff  his  other  property.  The 
will  was  drawn  and  witnessed  by  a  law- 
yer. Defendants'  witnesses  testified  that 
Relnhardt  was  a  man  of  good  sense — seemed 
all  right,  except  that  he  complained  of  a 
"hurting  in  his  head."  PlainUff  testified 
that  she  was  engaged  to  be  married  to  Reln- 
hardt, and  that  he  proposed  to  make  deed 
to  her  for  property — said  he  was  going  to- 
see  a  lawyer.    He  told  her  that  he  had  made- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes. 
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A  will — ^brought  her  the  papers,  sealed,  and 
told  her,  If  he  died,  to  take  them  to  Mr. 
Whitlock,  an  attorney  in  Charlotte,  as  he 
was  executor.  He  said  he  was  getting  old, 
and  had  no  one  to  take  care  of  him.  Their 
relations  were  proper  and  lawfnl.  One  wit- 
ness said  that  he  had  heard  reports  affecting 
plaintiff's  character.  A  number  of  witness- 
es testified  to  her  good  character. 

His  honor  instructed  the  Jury  that  the  bur- 
den of  proof  was  upon  defendants  to  show 
incapacity  and  undue  influence.  He  further 
instructed  them  that  there  was  no  evidence 
that  Reinhardt  "was  not  of  a  sound  and 
disposing  mind,"  or  that  he  did  not  know 
what  he  was  doing,  when  he  executed  the 
deed.  Defendants  assign  this  for  error. 
We  have  examined  the  evidence  carefully 
and  concur  with  his  honor.  We  do  not  find 
any  suggestion  that  he  was  mentally  un- 
sound, unless  his  age  and  his  engaging  him- 
self to  marry  plaintiff  be  so  taken.  This 
we  could  not  do,  in  the  light  of  human  ob- 
servation and  experience.  It  may  not  have 
been  a  wise  step  for  a  man  of  72;  but  he 
said  **he  was  getting  old  and  had  no  one  to 
take  care  of  him."  This  is  not  an  unusual 
reason  given  by  men  in  his  condition. 

His  honor,  at  the  request  of  defendant. 
Instructed  the  Jury  that,  **lf  they  found  from 
the  greater  weight  of  the  evidence  that  the 
plaintiff  exercised  such  an  influence  over 
Reinhardt  as  to  induce  him  against  the  free 
exercise  of  his  own  will  in  executing  the 
deed,  they  should  answer  the  issue  *'No." 
The  defendants*  contention  that,  under  the 
decisions  of  this  and  other  courts,'  the  bur- 
den of  proof  is  cast  upon  the  plaintiff,  is 
based  upon  the  assumption  that  a  relation- 
ship has  been  shown  to  exist  between  Rein- 
hardt and  plaintiff,  lawful  or  otherwise, 
from  which  a  presumption  of  control  or 
power  over  him  arose.  Such  was  the  case 
in  Westbrook  v.  Wilson,  136  N.  C.  404,  47 
8.  E.  467.  While  his  honor  presented  this 
view  to  the  Jury,  we  think  it  doubtful  wheth- 
er the  evidence  sustained  it.  We  do  not 
find  any  evidence  of  any  improper  relations, 
or  certainly,  if  any,  it  is  very  slight,  con- 
sisting of  loose  and  unsatisfactory  declara- 
tions. Reinhardt  was  an  old  colored  man, 
who  had  no  family,  except  his  son-in-law  and 
his  grandchildren.  He  boarded  for  awhile 
with  one  of  the  witnesses,  and  then  went  to 
the  home  of  plaintiff,  who,  it  seems,  was 
an  ignorant  colored  woman  of  his  own  sta- 
tion in  life,  and  paid  her  board.  There  is 
no  contradiction  of  his  purpose  to  marry 
her.  No  immoral  act  is  shown  on  the  part 
of  either.  BJven  if  the  burden  was  upon  her 
to  explain  the  circumstances  under  which 
the  deed  was  executed,  she  went  upon  the 
stand  and  made  a  full  statement  of  her  re- 
lations with  Reinhardt,  and  was  sustained 
by  other  witnesses.    The  Jury  accepted  her 


evidence  as  true.  He  made  provision  in  his 
will  for  his  grandchildren,  by  giving  them 
a  lot.  It  does  not  appear  how  much  his  en- 
tire property  was  worth;  but  it  is  evident 
that  it  did  not  amount  to  much.  He  was  a 
laboring  man,  making  small  wages. 

We  have  examined  the  entire  evidence, 
and  find  no  error  in  his  honor's  charge.  He 
followed  the  decisions  of  this  court,  and 
the  Jury  found  that  plaintiffs  version  of 
the  transaction  was  correct 

There  is  no  error. 

(IfiO  N.  C.  578) 
BATTIiB  et  al.  v.  LACY,  State  Treasurer. 
(Supreme  Court  of  North  Carolina.    May  6, 
1909.) 

1.  Statutes  (S  15*)— Enactment— Reading  ow 
Bills— "Pledge  Faith  of  State." 

Act  1909,  authorizing  the  State  Treasurer 
to  deliver  to  certain  persons  bonds  Issued  under 
Act  March  4,  1879  O^aws  1879,  p.  183,  c.  98), 
in  discharge  of  an  indebtedness,  does  not  ''pledge 
the  faith  of  the  state,"  within  Const  art.  2,  § 
14,  providing  that  no  law  shall  be  passed  to 
pledge  the  taith  of  the  state,  unless  the  bill 
therefor  shall  have  been  read  three  times  in 
each  House  of  the  Genera!  Assembly. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  12;    Dec.  Dig.  |  15.*] 

2.  Statutes  (§  16«)  — Reading  of  Bills  — 
"Pledging  Faith  op  State." 

For  the  General  Assembly  to  order  the 
State  Treasurer  to  pay  a  debt  with  money  is 
not  ''pledging  the  faith  of  the  state,"  within 
Const,  art  2^  {  14,  relating  to  the  reading  of 
bills. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  12;   Dec.  Dig.  §  15.«] 

Appeal  from  Superior  Court,  Wake  Coun* 
ty;  Lyon,  Judge. 

Controversy  between  B.  H.  Battle  and  an- 
other against  B.  R.  Lacy,  State  Treasurer, 
submitted  without  action.  From  a  judg- 
ment for  plaintilfs,  defendant  appeals.  Af- 
firmed. 

Attorney  General  Bickett,  for  appellant 
Walter  dark,  Jr.,  and  Jas.  H.  Pou,  for  ap- 
pellees. 

BROWN,  J.  At  the  session  of  1909  the 
General  Assembly  enacted  a  law  intended 
to  be  in  full  settlement  of  a  claim  of  the 
estate  of  David  L.  Swain  against  the  state, 
which  has  been  the  subject  of  negotiation 
between  the  estate  of  the  late  Governor 
Swain  and  the  state  authorities  for  many 
years.  This  settlement  has  been  accepted 
by  the  representatives  of  said  estate,  but 
the  Treasurer  refuses  to  deliver  the  bonds 
called  for  because  the  act  was  not  passed 
In  accordance  with  article  2,  §  14,  of  the 
Constitution,  providing  that:  "No  law  shall 
be  passed  to  raise  money  on  the  credit  of 
the  state  or  to  pledge  the  faith  of  the  state, 
directly  or  Indirectly,  for  the  payment  of 
any  debt,  ♦  ♦  ♦  unless  the  bill  for  the 
purpose  shall  have  been  read  three  several 
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times  in  each  House  of  the  General  Assem- 
bly and  passed  three  several  readings, 
which  readings  shall  be  on  three  different 
days  and  agreed  to  by  each  House,  respec- 
tively, and  unless  the  yeas  and  nays  on  the 
second  and  third  readings  shall  have  been 
entered  on  the  journal"  The  act  in  ques- 
tion reads  as  follows: 

''Section  1.  That  the  State  Treasurer  be 
and  he  is  hereby  authorized  and  directed  to 
deliver  to  the  said  Walter  Clark  and  Rich- 
ard Battle,  executors  of  Eleanor  H.  Swain, 
deceased,  thirty-live  hundred  dollars  (|3,- 
600),  par  value,  of  the  four  per  cent  bonds 
of  this  state,  of  the  series  issued  under  the 
act  of  March  4,  1879,  with  interest  coupons 
attached  only  from  the  ratification  of  this 
act  This  payment  is  to  be  in  full  satis- 
faction and  discharge  of  said  indebtedness. 

"Sec.  2.  This  act  shall  be  in  force  from 
and  after  V  its  ratification. 

"In  the  General  Assembly  read  three 
times,  and  ratified  this  6th  day  of  March, 
A.  D.  1909." 

From  the  facts  agreed  It  appears  that  the 
act  of  March  4,  1879  (Laws  1879,  p.  183,  c. 
96),  was  enacted  in  strict  accordance  with 
the  section  of  the  Constitution  above  cited, 
and  that  the  bonds  referred  to  in  the  act  of 
1909  are  bonds  heretofore  Issued  under  the 
act  of  1879  and  purchased  by  the  State 
Treasurer  as  a  cash  investment  and  carried 
as  treasury  bonds  or  cash  and  not  canceled. 
It  appears  also  that,  since  the  Legislature 
of  1879  authorized  the  issue  of  certain 
bonds,  it  has  been  customary  for  the  Treas- 
urer to  buy  and  sell  the  said  bonds,  as  the 
condition  of  the  treasury  might  require,  and 
from  time  to  time  certain  of  said  bonds 
have  been  repurchased  and  held  in  the  treas- 
ury, and  the  same  were  available  for  resale 
or  for  such  other  disposition  as  might  be 
made  of  them  by  the  General  Assembly, 
that  the  General  Assembly  of  1887  direct- 
ed that  the  claim  due  the  estate  of  the  Rev, 
Solomon  Pool  be  settled  and  discharged  by 
the  delivery  of  certain  of  said  bonds,  and 
the  said  debt  was  so  discharged  by  the  de- 
livery of  the  same,  and  other  claims  against 
the  state  or  departments  of  the  state  gov- 
ernment have  been  liquidated  by  the  deliv- 
ery of  bonds  in  like  manner.  Upon  these 
facts  it  would  seem  that  the  act  of  1909 
does  not  raise  money  on  the  credit  of  the 
state  and  does  not  pledge  the  faith  of  the 
state.  The  act  simply  directs  the  payment 
of  the  sum  agreed  upon  out  of  the  cash 
assets  of  the  treasury,  and  does  not  cre- 
ate a  new  debt  The  bonds  in  question  are 
not  due  and  have  never  been  canceled. 
They  are  negotiable  securities  in  daily  cir^ 
culation.  It  ia  not  "pledging  the  faith  of 
the  state"  for  the  General  Assembly  to  or- 
der the  State  Treasurer  to  pay  a  debt  with 
money.     Upon  the  same  principle,  it  is  not 


''pledging  the  faith  of  the  state^  for  the 
General  Assembly  to  order  the  State  Treas* 
urer  to  pay  a  debt  by  delivering  over  some 
of  these  bonds,  previously  Issued,  in  lieu  of 
money. 

These  bonds  having  been  legally  issued, 
the  faith  of  the  state  is  pledged  absolutely 
until  they  mature  and  are  redeemed  by  the 
State.  And  if  any  of  these  bonds,  by  any 
means,  come  into  the  possession  of  any  de- 
partment of  the  state,  they  are  subject  to 
such  disposal  as  the  General  Assembly  may 
order,  as  much  so  as  any  other  property  in 
the  possession  of  that  department  While, 
of  course,  the  State  Treasurer  has  no  power 
to  invest  his  surplus  cash  in  other  bonds 
and  securities,  there  can  be  no  reasonable 
objection  to  his  investing  it  temporarily  in 
the  state's  own  obligations  which  have  not 
matured  for  the  purpose  of  saving  interest 
and  holding  the  same  as  cash  assets  to  be 
reconverted  into  money  or  paid  out  as  such, 
as  the  exigencies  of  the  state  require.  At 
least  such  has  been  the  custom,  and  in  ac- 
cordance with  that  custom  the  bonds  cov- 
ered by  the  act  of  1909  are  held  in  the  treas- 
ury as  so  much  cash. 

The  judgment  is  affirmed. 

CLARK,  O.  J.,  took  no  part  in  the  deci- 
sion of  this  case. 


OfiO  N.  C.  662) 
BAKER  V.  SEABOARD  AIR  LINE  RT. 

(Supreme  Court  of  North  Carolina.    May  5^ 
1909.) 

1.  Railboads  (I  278*)— Dbath  of  Inpakt  Li- 
censee ON    WORK  TbaIN  —  OONTRIBUTOBT 

Neolioence. 

Where  a  boy  of  14  was  permitted  to  ride 
on  the  rear  flat  car  of  a  work  train,  and,  while 
it  was  running  at  30  miles  an  hour,  suddenly 
and  voluntarily  jumped  off  and  was  killed,  he 
was  guilty  of  contributory  negligence  barring  re- 
covery for  his  death  if  he  can  be  held  responsi- 
ble in  law  for  his  conduct 

[Bid.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  §5  898,  899 ;   Dec.  Dig.  |  27a*] 

2.  Railboads  (§  278*)  — Death  in  Jumping 
FBoic  Tbain  —  Responsibujtt  of  Infant 
Licensee. 

The  responsibility  of  a  boy  of  14  killed  In 
Jumping  from  a  rapidly  moving  train  on  which 
he  was  allowed  to  ride  is  not  to  be  judged  by 
the  length  of  his  experience  with  railroads. 

[Ed.   Note.— For  other  cases,   see  Railroadi, 
Cent.  Dig.  §  899;   Dec,  Dig.  S  27a*] 

3.  Negligence  (§  122*)— Contbibutobt  Neo- 
lioence—Pbesumption  AS  to  Infant's  Ca- 
pacity. 

An  infant  of  14  is  presumed  to  have  8u£B- 
cient  capacity  to  be  sensible  of  danger  and  pow- 
er to  avoid  it.  and  this  presumption  stands  till 
rebutted  by  clear  proof  of  absence  of  the  dis- 
cretion usual  to  that  age. 

[Ed,  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  f  223 ;    Dec.  Dig.  §  122.*] 

4.  Negligence  (J  136*)— Contbibutobt  Nbo- 
LIQENCB--C0MMENCEMENT  OF  Infant's  Rb- 
sponsibilitt— Question  of  Law  ob  Fact. 

At  what  aee  an  infant  is  presumed  to  hays 
sufficient  capacity  to  be  sensible  of  danger  and 
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power  to  avoid  It  is  not  a  question  of  fact,  bat 
of  law,  and  the  inquiry  as  to  at  what  age  his  re- 
sponsibility for  n^ligence  must  be  presumed  to 
commence  cannot  be  referred  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  |  348;   Dec.  Dig.  I  136.*] 

6.   NeGLIOENCE    (}   85*)--CONTBIBUTOBT   NEO- 

uoENGB— Case  and  fbttdbncb  Requibed  or 

Infants. 

An  infant  is  held  to  the  care  and  prudence 
usual  among  children  of  the  same  age,  and  if 
directly  injured  by  his  own  act,  while  negli- 
gence of  another  is  only  such  as  to  expose  him 
to  possibility  of  injury,  he  cannot  recover. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  (  123 ;   Dec.  Dig.  S  85w«] 

6.  Negligence  (§  136*)— Contbibutobt  Neg- 
UGENCB— Discretion  of  Infant— Weight 
OF  Rebuttal  Evidence  —  Question  foe 

JUBY. 

The  weiffht  of  evidence  to  rebut  the  pre- 
sumption of  discreet  judgment  of  an  infant  over 
14  years  of  age  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  848;  Dec  Dig.  §  130.*] 

7.  RAII.B0AD8  (I  278*)— Dbatec  of  Infant  Li- 
OBNSEE— Motive  in  Juhfino  fbom  Tbain— 
Matebiautt. 

In  determining  liability  for  the  death  of 
a  boy  who  recklessly  jumped  from  a  rapidly 
moving  train  on  which  he  was  permitted  to 
ride,  his  motive  in  so  doing  is  immaterial.    . 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  27a«] 

Appeal  trom  Superior  Court,  Anaon  Coun- 
ty;  Long,  Judge. 

Action  by  C.  A.  Baker,  administrator  of 
Carl  Baker,  deceased,  against  the  Seaboard 
Air  Line  Railway.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Jobn  D.  Shaw  and  Murray  Allen,  for  ap- 
pellant Robinson  ft  Candle  and  L.  Medlln, 
for  appellee. 

BROWN,  J.  The  defendant  In  apt  time 
entered  motions  to  nonsuit  upon  the  ground 
that  upon  plalntliTs  own  evidence  he  is  not 
entitled  to  recover:  (1)  Because  no  negll* 
gence  Is  shown;  (2)  because  the  intestate  was 
guilty  of  contributory  negligence.  We  are 
all  of  opinion  that  this  last  contention  Is  so 
plainly  with  the  defendant  that  It  is  un- 
necessary to  consider  the  first. 

These  facts  appear  from  plaintltTs  evi- 
dence: His  son,  Carl,  15  years  of  age  lack- 
ing one  month,  was  killed  by  jumping  from 
defendant's  work  train  while  running  about 
80  miles  an  hour.  The  train  consisted  of 
flat  cars,  equipped  with  machinery  for  ditch- 
ing. Witnesses  for  plaintiff,  who  testify 
concerning  the  occurrence,  say  that  on  the 
afternoon  of  August  15,  190G,  the  boy  Carl 
and  his  younger  brother,  Luther  Baker,  came 
up  to  the  train  from  their  home,  about  three- 
quarters  of  a  mile  away.  When  they  ar- 
rived at  the  train,  Herman  Shannon,  another 
boy,  was  standing  on  a  flat  car.  Carl  Baker 
asked  the  conductor  if  he  could  ride,  and 
the  conductor  told  him  to  get  on  the  rear 
end  of  the  train  on  a  flat  car  out  of  the 
way.    Carl  then  climbed  up  on  the  flat  car 


and  pulled  his  younger  brother  up  with  him. 
The  train  continued  the  work  of  ditching. 
The  boys  remained  on  the  car  an  hour.  It 
became  necessary  for  the  train  to  take  a 
siding  to  let  another  train  pass  going  to- 
wards Monroe.  After  this  train  passed,  the 
ditching  train  pulled  out  for  Wazhaw,  two 
miles  away.  When  the  train  had  gotten  up 
good  speed  and  was  ruimlng  at  rate  of  about 
80  miles  an  hour,  Carl  Baker  got  up  from 
where  he  was  sitting  on  a  scantling  and  sat 
down  on  the  rear  of  the  flat  car  and  jumped 
off  between  the  rails.  Herman  Shannon, 
who  was  on  the  car  with  plaintiff's  Intestate, 
testified  »that  he  remained  on  the  train  in 
the  position  occupied  by  himself  and  Carl 
Baker  until  It  reached  Waxhaw,  without  in* 
jury  to  himself.  This  witness  was  nearly  a 
year  younger  than  Carl  Baker.  According 
to  the  testimony  of  the  plaintiff,  ills  son 
Carl  was  an  '^intelligent,  smart  boy,  and  of 
average  size  for  his  age,"  and  for  two  years 
had  been  residing  within  three-quarters  of 
a  mile  ftrom  the  railroad. 

It  Is  settled  beyond  controversy  by  the 
decisions  of  this  and  all  other  courts  in  this 
country  that  the  act  of  the  Intestate  in  jump- 
ing off  the  rapidly  moving  train  of  defend- 
ant was  one  of  such  recklessness  as  will 
bar  recovery,  if  the  Intestate  Is  held  in  law 
responsible  for  his  conduct  Owens  v.  Rail- 
road, 147  N.  C.  357,  61  S.  B.  198;  Morrow  v. 
Railroad,  134  N.  0.  92,  46  S.  B.  12.  The 
learned  counsel  for  plaintiff,  Mr.  Caudle^  in 
an  able  and  elaborate  argument,  endeavor- 
ed to  show  that  the  Intestate,  on  account  of 
his  age,  should  not  be  held  responsible  for 
his  act;  but  an  examination  of  the  authori- 
ties in  this  and  other  states  discloses  that 
they  are  overwhelmingly  against  him.  The 
case  Is  not  to  be  judged  by  the  length  of  ex- 
perience of  the  boy  Carl  with  railroads,  al- 
though the  evidence  discloses  that  for  two 
years  he  had  resided  near  one,  and  that  his 
12  year  old  brother,  Luther,  is  by  no  means 
a  stranger  to  them.  Carl  wore  long  trousers, 
was  well  grown,  bright  dmart  and  Intelli- 
gent He  was  not  an  Infant  of  tender  years, 
and,  in  the  absence  of  evidence  to  the  con- 
trary, had  the  capacity  of  an  adult  to  ap- 
preciate danger.  He  was  three  years  be- 
yond the  age  at  which  he  could  be  employed 
in  a  factory,  around  dangerous  machinery, 
without  violating  the  child  labor  law,  and 
was  old  enough  to  be  held  responsible  for 
a  violation  of  the  criminal  law  of  the  land. 

An  Infant  of  the  age  of  14  years  is  pre- 
sumed to  have  sufficient  capacity  to  be  sen- 
sible of  danger  and  to  have  power  to  avoid 
it,  and  this  presumption  will  stand  until  re- 
butted by  dear  proof  of  the  absence  of 
such  discretion  as  is  usual  with  infants  of 
that  age.  At  what  age  this  presumption 
arises  is  not  a  question  of  fact,  but  one  of 
law.    The  Inquiry  at  what  age  must  an  In- 
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fant'8  responsibility  for  negligence  be  pre- 
sumed to  commence  cannot  be  answered  by 
referring  It  to  a  Jury.  That  would  furnish 
us  with  no  rule  whatever.  It  would  simply 
produce  a  shifting  standard,  according  to 
the  sympathies  or  prejudices  of  those  who 
composed  each  particular  jury.  One  jury 
might  fix  the  age  at  14.  and  another  at  18, 
and  another  at  20.  The  responsibilities  of 
infants  are  clearly  defined  by  text-writers 
nnd  courts.  At  common  law  14  was  the  age 
of  discretion  in  males  and  12  in  females.    At 

14  an  infant  could  choose  a  guardian  and 
<Jontract  a  valid  marriage.  After  7  an  In- 
fant may  commit  a  felony,  although  there 
is  a  presumption  In  his  favor,  whtch  may, 
however,  be  rebutted;  but  after  14  an  in- 
fant Is  held  to  the  same  responsibility  for 
crime  as  an  adult  Sharswood's  Blackstone, 
vol.  1,  pp.  20,  435,  404.  Inasmuch  as  an  in- 
fant, after  14,  may  select  a  guardian,  con- 
tract marriage,  is  capable  of  harboring  mal- 
ice and  of  committing  murder.  It  Is  no  great 
imposition  on  him  to  hold  him  responsible 
for  his  own  negligence.  In  the  case  of  Tuck- 
er V.  Railroad,  124  N.  T.  308,  26  N.  B.  916, 
21  Am.  St.  Rep.  670,  the  Court  of  Appeals 
of  New  York  says:  "The  question  at  what 
age  an  infant's  responsibility  for  negligence 
may  be  presumed  to  commence  is  not  one 
of  fact,  but  of  law.  In  the  absence  of  evi- 
dence tending  to  show  that  a  boy  12  years 
of  age  was  not  qualified  to  understand  the 
danger  and  appreciate  the  necessity  for  ob- 
serving that  degree  of  caution  in  crossing  a 
railroad  track  an  adult  would,  he  must  be 
deemed  sui  juris  and  chargeable  with  the 
same  measure  of  caution  as  an  adult."  To 
same  effect  is  Nagle  v.  Railroad,  88  Pa.  35, 
32  Am.  Rep.  413.  That  Infants  are  to  be 
held  for  the  consequences  of  their  own  neg- 
ligence in  actions  for  injuries  to  them  has 
long  been  settled  by  this  and  other  courts 
and  so  declared  by  text-writers.  Shearman 
&  Red.  Neg.  §  49;  Wharton  on  Neg.  314; 
Manly  v.  Railroad,  74  N.  O.  655;  Murray  v. 
Railroad,  93  N.  C.  94;  Railroad  v.  Gladmon, 

15  Wall.  401,  21  L.  Ed.  114;  Railroad  v. 
Stout,  17  Wall.  657,  21  L.  Ed.  745.  From  all 
these  and  other  approved  authorities  the 
principle  Is  deduced  that  an  infant,  so  far 
as  he  is  personally  concerned,  is  held  to 
such  care  and  prudence  as  is  usual  among 
children  of  the  same  age,  and  if  his  own  act 
directly  brings  the  injury  upon  him,  while 
the  negligence  of  the  defendant  is  only  such 
as  exposes  the  infant  to  the  possibility  of  an 
injury,  the  latter  cannot  recover. 

The  Supreme  Court  of  the  United  States 
has  substantially  held  the  same  to  be  sound 
law  in  the  cases  above  cited. 

We  find  in  the  books  many  cases  where 
children  of  various  ages  from  seven  years 
upwards  have  been  denied  a  recovery  be- 
cause of  their  own  negligence.  Boland  v. 
Railroad,  86  Mo.  484;  Meeks  v.  Railroad, 
62  Cal.  605;    Cauley  ▼.  Railroad,  4  Am.  & 


Eng.  R.  R.  Cas.  533;  Mathi^  v.  MTg.  Co.,  140 
N.  C.  530,  53  S.  E.  349;  Murray  v.  Railroad, 
supra ;  Beck  v.  RaUroad,  149  N.  C.  168,  62  S. 
E.  883.  In  Meredith  v.  Railroad,  108  N.  C. 
616,  13  S.  E,  137,  the  plaintiff,  a  bright  boy 
about  13  years  old,  while  passing  along  the 
highway,  was  struck  and  injured  by  an  en- 
gine while  attempting  to  avoid  another  com-, 
ing  from  the  opposite  direction.  The  court 
held  that  his  administrator  was  not  entitled 
to  recover  for  his  death.  Judge  Avery  says: 
"The  witnesses  concur  in  the  statement  that 
the  boy  who  was  Injured  was  an  intelligent 
youth  about  13  years  old.  In  the  absence  of 
knowledge  or  information  to  the  contrary^ 
the  engineer  was  justified  in  supposing  that 
he  would  look  to  his  own  safety,  even  when 
trains  were  moving  on  three  parallel  tracks, 
ii  there  was  manifestly  an  opportunity  to  es- 
cape by  walking  across  the  railway  to  a 
neighboring  side  track."  Again,  he  says: 
"The  boy  injured  was  described  by  witnesses 
as  being  bright  and  'smart';  but,  if  he  was 
apparently  capable  of  appreciating  his  peril 
or  his  situation,  it  is  sufficient  to  relieve  the 
servants  of  the  company  from  the  imputa- 
tion of  carelessness  in  assuming  that  he 
would  step  aside  before  the  engine  reached 
him." 

This  principle  has  been  applied  in  other 
states  regardless  of  whether  the  child  was 
over  the  age  of  14  years.  In  Dull  v.  Rail- 
road, 21  Ind.  App.  571,  52  N.  E.  1013,  it  is 
held  that  a  child  11  years  old  and  of  suffi- 
cient intelligence  to  know  the  dtfference  be- 
tween safety  and  danger  Is  a  person  sui  juris 
so  as  to  be  charged  with  contributory  negli- 
gence resulting  in  his  being  struck  by  a  train. 
•*A  boy  of  11  years  of  age  knows  as  well 
as  an  adult  does  what  a  railroad  is  and  the 
use  to  which  it  is  put  and  the  consequence  to 
a  person  who  should  be  struck  by  a  passing 
train,  and  knows  that  he  should  not  stop  to 
play  and  lounge  amid  a  network  of  tracks. 
It  is  true  that  a  boy  of  that  age  cannot  be 
presumed  to  have  the  judgment  of  an  adult, 
but  it  does  not  require  much  judgment  to 
keep  from  walking  in  dangerous  places,  the 
dangers  of  which  are  fully  understood." 
Masser  v.  Railroad,  68  Iowa,  602,  27  N.  W. 
776.  Also,  Powers  v.  Railroad,  57  Minn.  - 
332,  59  N.  W.  307.  In  Mendenhall  v.  Rail- 
road, 66  Kan.  438,  71  Pac.  846,  61  I*  R.  A. 
120,  97  Am.  St.  Rep.  380,  a  15  year  old  boy 
paid  a  brakeman  on  a  passenger  train  25 
cents  to  permit  him  to  ride  on  the  train. 
The  brakeman  told  him  to  get  on  the  plat- 
form of  the  baggage  car  and  to  get  off  at 
stopping  places  and  keep  out  of  sight  The 
plaintiff  rode  upon  the  platform  to  a  nearby 
station  and  in  getting  off  the  train  while  in 
motion  on  the  opposite  side  from  the  depot 
stumbled  over  a  semaphore  board,  fell  under 
the  train,  and  received  the  injury  complain- 
ed of.  The  demurrer  to  the  complaint  was 
sustained.  The  court  says:  **That  he  was  a 
trespasser  not  a  passenger.     The  company 
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owed  him  no  duty  in  regard  to  the  construc- 
tion of  its  semaphore,  or  otherwise,  except  to 
avoid  willful  and  wanton  negligence.  The 
plaintiff  was  injured  not  because  he  was  rid- 
ing on  the  platform,  but  because  he  got  off  the 
train  while  in  motion  and  on  the  opposite  side 
of  the  car  from  the  depot  The  allegation  is 
insufficient  to  show  the  defendant  to  liave 
been  guilty  of  any  willful  or  wanton  negli- 
gence or  to  relieve  the  plaintiff  from  the  re- 
sponsibility of  his  own  wanton  recklessness." 
The  Massachusetts  court  holds  that:  ''A 
street  railway  corporation  is  not  liable  for 
an  injury  caused  to  a  boy  10  years  old  who 
was  when  injured  playing  with  other  chil- 
dren upon  a  car  left  without  guard  for  sever- 
al days  on  a  public  street  of  a  city.**  Gay 
V.  Railway  Co.,  159  Mass.  238,  34  N.  E.  186, 
21  L.  R.  A.  448,  38  Am.  St.  Rep.  415.  In 
Studer  v.  Railroad,  121  Cal.  400,  53  Pac.  942, 
66  Am.  St.  Rep.  39,  recovery  was  denied  in 
an  action  for  death  of  a  child  between  12 
and  is  years  of  age  who  was  killed  in  at- 
tempting to  pass  between  the  cars  of  a 
freight  train.  The  court  says:  "The  fact 
that  deceased  was  only  about  12  years  of 
age  did  not  require  the  court  to  submit  to 
the  Jury  whether  his  attempt  to  pass  be- 
tween the  cars  constituted  negligence.  The 
law  imposes  upon  minors  the  duty  of  giving 
such  attention  to  their  surroundings  and  care 
to  avoid  danger  as  may  reasonably  be  ex- 
pected in  persons  of  their  age  and  capacity, 
and  children  as  well  as  adults  must  use  dis- 
cretion which  persons  of  their  years  ordinari- 
ly have,  and  cannot  be  permitted  with  im- 
punity to  indulge  in  conduct  which  they  know 
or  ought  to  know  to  be  reckless."  In  Sheets 
V.  Railway  Co.,  54  N.  J.  Law.  518,  24  Atl.  483, 
an  intelligent  child  13  years  old  was  struck 
by  a  street  car  while  crossing  a  public  street 
Recovery  was  denied.  The  court  says: 
••The  trial  Judge  laid  down  the  rule  of  law 
with  respect  to  her  responsibility  with  sub- 
stantial accuracy.  She  was  evidently  sui 
Juris,  and  the  Jury  were  told  to  consider  the 
degree  of  care  and  discretion  which  would  be 
expected  from  her.  The  Jury  found  by  their 
verdict  that  she  was  not  guilty  of  contributory 
negligence;  in  other  words,  she  was  at  the 
time  of  the  occurrence  in  the  exercise  of  that 
degree  of  care  which  would  reasonably  be  ex- 
pected from  a  child  of  that  age  and  intelli- 
gence." 

This  presumption  of  discreet  Judgment 
which  arises  after  14  years  of  age  must  stand 
until  it  is  overthrown  by  clear  proof  of  the 
absence  of  such  natural  intelligence  as  is 
usual  with  infants  of  similar  age.  If  such 
evidence  is  offered  by  the  plaintiff  to  rebut 
such  presumption,  its  weight  and  value  are 
for  the  Jury  to  estimate.  In  this  case  the 
plaintiff  does  not  attempt  to  rebut  such  pre- 
sumption, nor  does  he  offer  even  a  suggestion 
that  the  engineer,  after  he  started  his  train, 
caused  the  injury,  or  could  have  prevented  it 


The  intestate  was  sitting  on  the  rear  end  of 
the  last  flat  car  while  it  was  moving  at  great 
speed  and  suddenly  and  voluntarily  Jumped 
off  and  was  Instantly  killed.  What  his  mo- 
tive was  in  so  doing  is  immaterial.  The  con- 
clusion is  irresistible  that  had  the  intestate 
imitated  the  wholesome  example  of  his  more 
youthful  yet  more  prudent  companion,  who 
sat  beside  him,  and  had  gone  on  the  short 
distance  to  Waxhaw,  he  would  have  easily 
returned  to  his  home  in  safety. 

The  motion  to  nonsuit  is  allowed.  Hol- 
lingsworth  v.  Skelding,  142  N.  a  252,  55  & 
E.  212. 

Reversed. 


(150  N.  C.  556) 

BOOKER  V.  ELLER  et  al. 

(Supreme  Court  of  North  Carolina.    May  5, 
1909.) 

Judgment  (S  236*)— Conformity  to  Verdict. 
Where,  in  an  action  on  a  note  against  two 
defendants,  the  jury  finds  that  the  note  was  pro- 
cured from  one  of  the  defendants  by  fraudulent 
representations  of  the  plaintiff,  but  was  not  so 
procured  from  the  other  defendant,  it  is  not  er- 
ror for  the  court  to  refuse  to  sign  a  Judgment 
tendered  by  defendants  to  the  effect  that  plain- 
tiff was  not  entitled  to  recover  as  to  the  latter. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  446-454;   Dec.  Dig.  §  256.*] 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty;  Justice,  Judge. 

Action  by  C.  J.  S.  Booker  against  H.  d 
EUer,  Jr.,  and  another.  Judgment  for  plain- 
tilt,  and  defendants  appeal.    Affirmed. 

Finley  &  Hendren,  for  appellants.  W.  W. 
Barber,'  for  appellee. 

WALKER,  J.  This  action  was  brought  to 
recover  the  amount  of  one  of  a  series  of 
notes  executed  by  H.  G.  Mler,  Jr.,  and  his 
father,  H.  C.  Eller,  Sr.,  to  the  plaintiff. 
The  defendants  admitted  the  execution  of 
the  notes  and  alleged  that  they  were  pro- 
cured by  fraudulent  representations  made 
by  the  plaintiff.  We  need  not  inquire 
whether  the  fraud  is  sufficiently  pleaded,  as 
we  are  of  the  opinion  that  there  was  no 
error  committed  by  the  court  in  its  refusal 
to  sign  the  judgment  tendered  by  the  de* 
fendants  in  rendering  the  judgment  which 
appears  In  the  record. 

Tlie  note  in  controversy  is  as  follows: 
"$84.00.  Wilkesboro,  N.  C,  May  31,  1901. 
August  20,  1901,  after  date,  I  promise  to 
pay  to  the  order  of  C.  J.  S.  Booker  eighty- 
four  dollars.  Value  received.  H.  C.  Eller, 
Jr.  H.  C.  Eller,  Sr."  The  court  submitted 
certain  issues  to  the  jury,  which,  with  the 
answers  thereto,  are  as  follows:  **(1)  were 
the  notes  sued  upon  procured  from  H.  C 
Eller,  Jr.,  by  the  false  and  fraudulent  rep- 
resentations of  the  plaintiff?"  Answer:  "Yes." 
"(2)  Were  the  notes  sued  upon  procured  from 
H.  C.  Eller,  Sr.,  by  the  false  and  fraudulent 
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representations  of  the  plaintiff?"  to  which  the 
Jury,  under  instructions  of  the  court,  an- 
swered "No." 

It  will  be  seen  that  the  Jury  found  In 
favor  of  the  defendant  H.  G.  Eller,  Jr., 
and  against  the  defendant  BL  C.  Eller, 
Sr.  The  defendant  H.  0.  Bller,  Sr.,  by 
his  counsel,  tendered  a  Judgment  to  the  ef- 
fect that  the  plaintiff  was  not  entitled  to 
recover  as  to  him  upon  the  verdict  The 
Judge  refused  to  sign  the  Judgment,  but 
signed  a  Judgment  as  above  set  forth.  The 
defendant  H.  G.  Bller,  Sr.,  did  not  request 
the  court  to  give  any  instructions  to  the 
Jury  so  far  as  appears  In  the  case,  although 
he  relied,  In  argument,  upon  the  defense 
that  he  was  a  surety  for  his  son,  H.  G. 
EUer,  Jr.,  and  if  the  note  is  void  as  to  blm, 
as  principal.  It  Is  also  void  as  to  H.  G.  EUer, 
Sr.,  as  surety.  The  evidence  as  to  whether 
H.  C  Eaier,  Sr.,  was  merely  a  surety  is 
vague  and  unsatisfactory.  Upon  the  face 
of  the  note,  he  appears  to  be  a  principal, 
but  we  need  not  complicate  a  simple  case 
by  any  consideration  of  this  question.  We 
are  restricted  to  the  assignments  of  error. 
The  Jury  have  found  that  H.  O.  Eller,  Sr., 
was  a  principal,  and,  as  to  him,  there  was 
no  fraud.  There  Is  not  a  particle  of  evi- 
dence that  he  was  Influenced  by  any  fraudu- 
lent representation  to  sign  the  note,  even  If, 
In  the  state  of  the  record,  we  are  permitted 
to  go  behind  the  verdict  It  all  comes  to 
this:  That  the  Jury  have  found  that  H.  O. 
Eller,  Sr.,  made  a  valid  contract  to  pay  the 
plaintiff  the  sum  of  money  which  he  claims 
in  this  action,  and  we  are  unable  to  see  why, 
upon  the  verdict,  he  Is  not  entitled  to  Judg- 
ment 

No  error. 


(150  N.  C.  697) 

WILLIAMS  V.  UNITED  STATES  GASUAL- 
TY  CO. 

(Supreme  Court  of  North  Carolina.    May  5, 
1909.) 

INSUBANCB  (§  539*)— Sick  Beweftts— Time  of 

Notice. 

There  can  be  no  recoverjr  ander  a  sick  bene- 
fit policy  providing  that  notice  of  sickness  must 
be  given  within  10  days  after  the  contraction  of 
the  disease  insured  against  where  no  notice  is 
given  until  50  days  thereafter. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  $  1333;  Dec.  Dig.  §  539.*] 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty;  Justice,  Judge. 

Action  by  A.  B.  Williams  against  the  Unit- 
ed States  Casualty  Company  on  a  sick  bene- 
fit policy.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    No  error. 

F.  D.  Hackett  and  Flnley  ft  Hendren,  for 
appellant    W.  W.  Barber,  for  appellee. 

CLARK,  G.  J.  The  plalntllT  seeks  to  re- 
cover on  a  sick  benefit  policy.    The  policy 


promises  a  payment  of  f8  a  week,  not  ex- 
ceeding 26  consecutive  weeks,  for  loss  of 
time  from  Illness,  If  caused  exclusively  and 
directly  by  any  one  of  certain  diseases  spe- 
cifically named.  Then  follows  the  following 
provision  In  the  policy :  "Provided  such  dis- 
ease is  contracted  not  earlier  than  15  days 
after  this  policy  takes  effect  and  Independ- 
ently of  any  and  all  other  causes,  renders 
the  Insured  wholly  and  continuously  unable 
to  transact  each  and  every  part  of  the  du- 
ties pertaining  to  the  occupation  described 
herein  and  necessitates  continuous  confine- 
ment indoors  and  treatment  by  a  regularly 
qualified  physician,  and  provided  written  no- 
tice of  such  disease  be  given  by  the  Insured 
or  his  attending  physician  to  the  company 
at  Its  ofllce  within  10  days  after  its  con- 
traction." It  Is  admitted  that  the  plaintiff 
did  not  give  the  notice  In  10  days — in  fact, 
he  delayed  for  60  days.  This  provision  was 
doubtless  intended  to  prevent  Imposition.  But, 
at  any  rate,  the  plaintiff  accepted  the  policy 
with  that  provision,  and  he  Is  bound  by  hia 
contract.  He  did  not  comply  with  the  con- 
ditions which  would  entitle  him  to  recov- 
er, and  his  honor  properly  held  that  he  could 
not  recover.  Alexander  v.  Insurance  Co.  (at 
this  term)  64  S.  B.  432.  If  one  should  sud- 
denly become  unconscious  as  from  apoplexy, 
for  instance,  so  as  to  be  unable  to  give  the 
stipulated  notice  within  10  days,  whether  he 
would  be  excused  and  therefore  entitled  to 
recover  notwithstanding  the  failure  to  give 
notice  Is  a  question  which  does  not  arise 
upon  the  evidence  In  this  case. 
No  error. 


(150  N.  C.  549) 
BICHARDSON  v.  RICHARDSON  et  aL 


(Supreme  Court  of  North  Carolina. 
1909.) 


May  5, 


1.  Curtesy  (§   7*)  —  Rbquisitks  —  "Cubtkst 
Consummate." 

There  are  four  requisites  to  make  a  ten- 
ancy by  the  "curtesy  consummate":  Marriage, 
seisin,  issue,  and  death  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Curtesy,  Ont. 
Dig.  S  5;    Dec.  Dig.  §  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1797.] 

2.  CuBTESY  (§  5*)— When  Vested  Intekest— 
"Curtesy  Initiait:." 

At  common  law,  a  hushand  did  not  have  a 
vested  interest  as  tenant  by  curtesy  in  lands  of 
which  his  wife  was  seised,  until  the  birth  of  is- 
sue, and  he  then  became  a  tenant  by  the  "cur- 
tesy iuitiate"  to  a  separate  estate  for  his  life  in 
his  wife's  lands,  the  usufruct  of  profits  of  wlilch 
during  that  period  was  exclusively  his  own  prop- 
erty. 

[Bid.  Note.— For  other  cases,  see  Curtesy,  Cent 
Dig.  §§  11-15;   Dec.  Dig.  S  5.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  p.  179a] 

3.  Curtesy  (§  2»)— Modification  by  Goirsn- 

TUTION — PrOJTITB   OF   LfARD, 

Where  a  wife,  havina  separate  property  un^ 
der  Const  1868,  art  10,  |  6,  providing  that 


•For  other  cases  see  same  topio  and  secUon  NUMBER  In  Doo.  *  Am.  Digs.  1M7  to  date,  *  Reporter  Indexes 
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Eioperty  of  the  wife  before  marriage  shall  be 
er  separate  property,  with  power  to  will  it, 
died  with  issue  bom  after  the  adoption  of  the 
€k)n8titation,  leaving  a  will  disposing  of  the 
property  to  persons  other  than  her  husband,  the 
husband  had  no  rights  in  the  property  as  tenant 
by  curtesy,  since  his  interest  before  the  birth  of 
issue,  being  contingent,  and  not  vested,  could  be 
taken  by  legislation ;  and  hence  rents  due  under 
a  lease  given  bv  both  parties  belonged  to  the 
representative  of  the  wile,  and  not  to  the  hus- 
band. 

[Ed.  Note.— For  other  cases,  see  Curtesy,  Cent 
THg.  §S  3,  4;  Dec  Dig.  $  2.*] 

4.  Husband  awd  Wife  (§  9*)— Pbopbbxt  of 
Wife— INTEBEST  of  Husband. 

Neither  did  the  husband  acquire  any  rights 
to  the  rents  by  virtue  of  the  common-law  rule 
that  a  husband  was  seised  in  right  of  his  wife 
of  a  freehold  interest  during  their  joint  lives, 
since  by  Acts  1848,  p.  89,  c  41  (Revisal  1905^ 
§  2097),  providing  that  no  lands  belonging  to  a 
wife  at  time  of  marriage  shall  be  sold  or  leas- 
ed without  the  consent  of  the  wife,  the  rule  was 
changed,  so  that  the  husband  could  not  assert 
any  interest  as  against  the  wife. 

TEd.  Note.~For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  30-57 ;  Dec  Dig,  §  9.*] 

5.  Acknowledgment  (§  25*)~LiEase  bt  Wife 
— Pbivt  Examination— Failubb  to  Take— 
Effect. 

Where  a  lease  of  lands  of  the  wife  is  given 
by  husband  and  wife  without  a  priyv  examina- 
tion of  the  wife,  as  required  by  Acts  1848,  p.  89, 
c  41  (Revisal  1905,  }  2097),  the  lease  is  void 
as  to  the  wife,  and  the  husband  can  acquire  by 
the  lease  no  interest  in  the  rents  and  profits  of 
the  lands. 

[Ed.  Note.— For  other  cases,  see  Acknowledge 
ment.  Cent.  Dig.  §§  133-148;  Dec  Dig.  §  25.*] 

Appeal  from  Superior  Courts  Anson  Conn- 
ty;  Long,  Judge. 

Action  by  John  S.  Richardson  against  John 
S.  Richardson,  Jr.,  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

J.  A.  Lockhart  and  F.  J.  Cox,  for  appellant 
Robinson  &  Caudle,  for  appellees. 

WALKER,  J.  This  action  was  brought  to 
recover  the  value  of  five  bales  of  cotton, 
which  have  been  sold,  the  parties  agreeing 
that  the  proceeds  shall  be  held  to  await  the 
determination  of  this  case.  Judgment  was 
entered  for  the  defendants,  and  the  plaintiff 
appealed. 

The  facts  are  that  the  plaintiff  and  Char- 
lotte Leak  were  married  in  1867,  she  being 
then  seised  of  land  in  Anson  county,  known 
as  the  "Brown  Creek  tract,"  and  containing 
878  acres,  which  is  described  by  its  metes 
and  bounds  In  the  record.  They  had  five  chil- 
dren, the  oldest  of  them  having  been  bom  in 
November,  1868.  In  December,  1905,  the  said 
Charlotte  Richardson  and  her  husband  leased 
the  land,  by  a  written  agreement,  for  the 
term  of  five  years  to  R.  J.  Beverly,  who 
agreed  to  deliver,  as  rent,  five  bales  of  cot- 
ton on  the  first  day  of  November  of  each  year 
during  the  term.  Charlotte  Richardson  died 
in  October,  1907,  leaving  a  will,  by  which  she 
devised  and  bequeathed  all  of  her  property 
and  estate  to  persons  other  than  the  plaintiff. 


The  lessee  delivered  to  Charlotte  Richard- 
son, Just  before  her  death,  2,004  pounds  of 
cotton,  It  being  part  of  the  rent  for  the  year 
1907,  and  after  her  death  the  lessee  delivered 
the  remainder  of  the  cotton,  in  full  payment 
of  the  rent  for  that  year.  The  question  pre- 
sented for  our  consideration  is  whether  the 
plaintiff,  the  husband  of  Charlotte  Richard- 
son, or  the  defendant,  John  S.  Richardson, 
Jr.,  her  executor.  Is  entitled  to  receive  the 
proceeds  of  the  sale  of  the  cotton.  The  plain- 
tiff contends  that,  by  virtue  of  the  marriage 
and  the  ownership  of  the  land  by  his  wife, 
he  acquired  a  vested  interest,  as  tenant  by 
the  curtesy  initiate,  in  all  crops  grown  upon 
the  same,  without  regard  to  the  fact  that  the 
first  child  of  the  marriage  was  born  after 
the  adoption  of  the  Constitution  of  1868,  and 
that  he  is  therefore  entitled  to  the  rent  due 
by  the  terms  of  the  lease ;  while  the  defend- 
ants  assert  title  to  the  rent  upon  the  ground 
that  by  the  Constitution  of  1868  the  land, 
with  its  rents  and  profits,  became  the  sepa- 
rate property  of  the  wife,  the  testatrix  of  the 
defendant  Richardson,  as  the  plaintiff's  right 
or  Interest  in  the  land,  as  tenant  by  the  cur- 
tesy, was  a  contingent  one  until  the  birth  of 
issue,  which  occurred  after  the  adoption  of 
the  Constitution,  and  therefore  there  was  no 
interference  with  any  vested  right  of  the 
plaintiff  by  the  provision  of  that  Instrument 
that  the  property  of  the  wife,  acquired  be- 
fore marriage,  shall  belong  to  her  as  her  sep- 
arate estate,  with  the  power  to  dispose  of  11 
by  will,  and  also  by  deed,  with  the  written 
consent  of  her  husband,  as  if  she  were  un- 
married. Const  art.  10,  §  6. .  We  must  there- 
fore determine  what  is  the  husband's  inter- 
est in  his  wife's  property  by  the  rules  of  the 
common  law  as  modified  by  the  Constitution, 
if,  under  the  facts  of  this  case,  any  change  in 
those  rights,  as  they  existed  at  common  law, 
has  been  wrought  by  that  Instrument. 

Blackstone  says:  'There  are  four  requi- 
sites necessary  to  make  a  tenancy  by  the  cur- 
tesy: Marriage,  seisin  of  the  wife,  issue,  and 
death  of  the  wife."  He  is  referring  here,  of 
course,  to  a  tei^ancy  by  the  curtesy  consum- 
mate. In  regard  to  the  time  when  the  hus- 
band first  becomes  vested  with  an  interest 
or  estate  in  his  wife's  land,  he  says:  "As 
soon,  therefore,  as  any  child  is  bom,  the  fa- 
ther began  to  have  a  permanent  Interest  in  the 
lands.  He  became  one  of  the  pares  curtis, 
did  homage  to  the  lord,  and  was  called  ten- 
ant by  the  curtesy  initiate;  and  this  estate, 
being  once  vested  in  him  by  the  birth  of  the 
child,  was  not  suffered  to  determine  by  the 
subsequent  death  or  coming  of  age  of  the  in- 
fant" 2  Blackstone,  127.  This  is  in  har- 
mony with  the  former  decisions  of  this  court 
As  Is  said  in  Morris  v.  Morris,  94  N.  C.  617: 
"The  husband  by  the  birth  of  issue  became 
tenant  by  the  curtesy  initiate  to  a  separate 
estate  for  his  own  life,  in  his  wife's  land,  the 
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usufruct  or  profit  of  which,  during  that  pe- 
riod, was  absolutely  and  exclusively  his  own 
property.  This  has  not  been  questioned  In 
this  state  since  the  decision  in  Williams  v. 
Lanier,  44  N.  C.  30,  and  others  following  that 
case.  Halford  v.  Tetherow,  47  N,  C.  393; 
Chllders  v.  Bumgarner,  53  N.  C.  297;  Mo- 
Glennery  v.  Miller,  90  N.  C.  215;  Osborne 
V.  Mull,  91  N.  C.  203."  We  see,  therefore, 
that  the  husband's  right  to  the  usufruct  or 
rents  and  profits  of  the  land  is  contingent 
upon  the  birth  of  Issue.  It  Is  a  mere  expect- 
ancy or  possibility;  and,  when  this  is  the 
case,  the  Legislature  may  deprive  him  of  his 
expectant  interest  at  any  time  before  the 
event  occurs  upon  the  happening  of  which  it 
would  become  vested.  We  said,  in  Anderson 
V.  Wilklns,  142  N.  C.  158,  55  S.  B.  273,  9  L. 
R.  A.  (N.  S.)  1145 :  "So  long  as  the  interest 
remains  contingent  only,  the  Legislature  may 
act ;  for  a  bare  expectancy,  or  any  estate  de- 
pending for  its  existence  on  the  happening  of 
an  uncertain  event,  is  within  its  control,  not 
being  a  vested  right  wliich  is  protected  by 
constitutional  guaranties.  If  this  be  so,  the 
nature  of  estates  and  their  enjoyment  must, 
to  a  certain  extent,  and  indirectly,  be  subject 
to  legislative  control  and  modification  in  or- 
der to  promote  the  public  welfare.  Smith  on 
Statutory  and  Const  Constr.  412.  In  this 
country  estates  In  tail  have  very  generally 
been  turned  into  estates  in  fee  simple  by 
statutes  the  validity  of  which  is  not  disputed. 
De  MiU  V.  Lockwood,  3  Blatchf.  56,  Fed.  Gas. 
No.  3,782;  Lane  v.  Davis,  2  N.  C.  277;  Minge 
V.  Gllmour,  Id.  279."  Judge  Cooley  in  his 
treatise  on  Constitutional  Limitations  <7th 
Ed.)  at  page  51S[,  puts  the  very  case  we  now 
have  under  consideration,  and  thus  states  the 
law  applicable  to  it:  "At  the  common  law 
the  husband  immediately  on  the  marriage 
succeeded  to  certain  rights  in  the  real  and 
personal  estate  which  the  wife  then  possess- 
ed. These  rights  became  vested  rights  at 
once,  and  any  subsequent  alteration  in  the 
law  could  not  take  them  away.  But  other  in- 
terests were  merely  in  expectancy.  He  could 
have  a  right  as  tenant  by  the  curtesy  initiate 
In  the  wife's  estates  of  inheritance  the  mo- 
ment a  child  was  bom  of  the  marriage,  who 
might  by  possibility  become  heir  to  such  es- 
tates. This  right  would  be  property  subject 
to  conveyance  and  to  be  taken  for  debts,  and 
must  therefore  be  regarded  as  a  vested  right, 
no  more  subject  to  legislative  interference 
than  other  expectant  interests  which  have 
ceased  to  be  mere  contingencies  and  become 
fixed.  But  while  this  interest  remains  in  ex- 
pectancy merely — that  is  to  say,  until  it  be- 
comes Initiate — the  Legislature  must  have 
full  right  to  modify  or  even  to  abolish  it 
And  the  same  rule  will  apply  to  the  case  of 
dower,  though  the  difference  in  the  requisites 
of  the  two  estates  are  such  that  the  inchoate 
right  to  dower  does  not  become  property,  or 
anything  more  than  a  mere  expectancy,  at 
any  time  before  it  is  consummated  by  the 


husband's  death.  In  neither  of  these  casps 
does  the  marriage  alone  give  a  vested  right. 
It  gives  only  a  capacity  to  acquire  a  right 
The  same  remark  may  be  made  regarding  the 
husband's  expectant  interest  In  the  after-ac- 
quired personalty  of  the  wife;  it  is  subject 
to  any  changes  In  the  law  made  before  his 
right  becomes  vested  by  the  acquisition." 
We  are  therefore  of  the  opinion  that  the 
plaintiff  acquired  no  right  to  the  cotton,  as 
rent  for  the  land  of  his  wife,  by  virtue  of  any 
estate  in  him  as  tenant  by  the  curtesy  initi- 
ate, because  of  the  constitutional  provision 
(article  lO,  §  6)  by  which  it  is  declared  that  a 
married  woman's  real  and  personal  property 
shall  be  and  remain  her  sole  and  separate 
estate,  and  that  she  may  devise  and  bequeatli 
the  same,  thus  depriving  her  husband  of  any 
interest  therein.  Walker  v.  Long,  109  N.  C. 
510,  14  S.  B.  299;  Tiddy  v.  Graves,  126  N.  C. 
620,  36  S.  B.  127.  As  that  article  of  the  Con- 
stitution was  a  valid  enactment  under  the 
facts  and  circumstances  of  this  case,  the 
plaintiff  has  no  interest,  either  as  tenant  by 
the  curtesy  initiate  or  consummate  in  rent 
which  was  reserved  In  the  lease  his  wife  hav- 
ing bequeathed  the  same  to  other  persona. 
Tlddy  V.  Graves,  supra. 

It  is  true  that  at  common  law  the  husband, 
upon  the  marriage,  was  seised  in  right  of  his 
wife  of  a  freehold  interest  in  her  lands  dur- 
ing their  Joint  lives,  and  that,  either  as  ten- 
ant by  marital  right,  or  as  tenant  by  the  cur- 
tesy initiate,  he  was  entitled  to  the  rents  and 
profits,  and  might  lease  or  convey  his  estate, 
and  it  might  be  sold  under  execution  against 
him.  But  radical  changes  in  this  respect 
were  effected  by  the  act  of  1848  (Acts  1848,  p. 
89,  c.  41 ;  Revlsal  1905,  §  2097).  Construing 
this  act  In  Jones  v.  CJoffey,  109  N.  C.  515,  14 
S.  B.  84,  the  court  said :  "Whatever  may  be 
the  rights  of  the  husband  in  the  wife's  land 
after  she  may  die  intestate,  the  authorities 
concur  in  the  view  that  the  husband  holds  no 
estate  during  the  life  of  the  wife,  as  tenant 
by  the  curtesy  initiate,  which  is  subject  to 
execution,  and  which  he  can  assert  against 
the  wife.  He  has  the  right  of  ingress  and 
egress  and  marital  occupancy,  bnt  can  as- 
sume no  dominion  over  her  land  exc^t  as 
her  properly  constituted  agent"  In  Walker 
V.  Long,  109  N.  C.  510,  14  S.  B.  299,  we  find 
the  following  reference  to  the  act:  "By  vir- 
tue of  the  act  of  1848,  and  the  further  modi- 
fication made  by  the  Constitution  of  1868,  the 
tenancy  by  the  curtesy  initiate  is  stripped  of 
its  common-law  attributes,  until  there  only 
remains  the  husband's  bare  right  of  occu- 
pancy with  his  wife,  with  the  right  of  ingress 
and  egress  (Manning  v.  Manning,  79  N.  C. 
293,  300,  28  Am.  Rep.  324),  and  the  right  to 
the  curtesy  consummate  contingent  upon  his 
surviving  her.  ♦  ♦  ♦  The  husband  is  still 
seised  in  law  of  the  ret^lty  of  his  wife,  shorn 
of  the  right  to  take  the  rents,  and  of  the  pow- 
er to  lease  her  lands.  ♦  •  •  He  has,  by 
the  curtesy  initiate,  a  fre^old  interest,  but 
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not  an  estate,  in  the  property."  It  would 
seem  that  the  more  recent  decision  In  Taylor 
V.  Taylor,  112  N.  O.  134,  16  S.  E.  1019.  is  a 
direct  authority  against  the  claim  asserted 
by  the  plaintiff.  In  that  case  the  court, 
speaking  by  Sheplierd,  O.  J.,  says:  ''In  all 
of  these  cases  the  actual  decision  (as  distin- 
guished from  several  expressions  founded  up- 
on the  common  law)  may,  It  Is  thought,  be 
reconciled  with  the  recent  ruling  of  this  court 
in  Jones  v.  €k>ffey,  supra,  that  under  the  act 
the  husband  has  no  right  which  he  can  as- 
sert against  the  wife  in  her  real  property. 
This  appears  to  be  in  accord  with  the  early 
declaration  of  the  court  that  'the  sole  object 
of  the  act  was  to  provide  for  her  a  home,  of 
which  she  could  not  be  deprived  either  by 
the  husband  or  by  his  creditors.'  Conceding 
that  the  cases  may  not  be  altogether  harmo- 
nious, we  must  adopt  the  later  decisions,  and 
according  to  these  the  plaintiff  is  entitled  to 
recover ;  for,  admitting  that  a  divorce  a  men- 
sa  et  thoro  cannot,  as  it  is  claimed,  affect  the 
property  rights  of  the  parties  (Taylor  v.  Tay- 
lor, 93  N.  C.  418,  53  Aul  Rep.  460),  the  de- 
fendant, as  against  the  wife,  had  no  proper- 
ty rights  whatever,  but  simply  a  right  of  In- 
gress and  egress  for  the  purpose  of  enjoying 
her  society,  and  these  he  has  forfeited  dur- 
ing the  coverture,  or  until  a  reconciliation,  by 
his  own  misconduct.  Taking  the  other  view, 
however,  and  admitting  that  the  husband  had 
a  right  to  the  rents  and  possession  of  the  land 
during  coverture,  we  think  that  such  rights 
must  yield  when  they  come  in  conflict  with 
the  paramount  rights  of  the  wife,  as  indicat- 
ed by  the  act  of  1848." 

It  appears  in  this  case  that  there  was  a 
written  lease,  signed  by  the  plaintiff  and  his 
wife,  but  there  was  no  privy  examination  of 
the  latter,  as  required  by  the  act  of  1848 
(Acts  1848,  p.  89.  c.  41 ;  Revisal  1905,  I  2097), 
and  also  by  Revisal  1905,  §  2096.  The  lease 
was  therefore  void  as  to  the  wife,  and  pass- 
es no  interest  to  the  husband  in  the  rents  and 
profits  of  the  land,  if  otherwise  he  would 
have  acquired  an  interest 

Our  conclusion  is  that  there  was  no  error 
in  the  Judgment  of  the  court 

Affirmed. 


(83  S.  C.  78) 

Ex  narte  ZRIGLER  et  al.    T.  T.  HAYDOCJK 

CARRIAGE     CO.     v.     ZEIGLER     et     al. 

UNION  SAVINGS  BANK  &  TRUST  CO.  v. 

SAME  (two  cases). 

(Supreme  Court  of   South  Carolina.     May  4, 
1909.) 

1.  AccoBD  AND  Satisfaction  (8  7*)  —  Part 

Payment— Sufficiency. 

The  payment  of  a  sum  smaller  than  a  liqui- 
dated debt  under  an  agreement  not  under  seal  to 
accept  such  sum  in  satisfaction  cannot  be  sat- 
isfaction of  the  whole. 

[Ed.  Note.--For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  §  46;    Dec.  Dig.  §  7.*] 


2.  AccoBD  AND  Satibfaotion  (I  8*)  —  Past 
Payment-Oonbidebation. 

Where  judgments  were  rendered  against  a 
husband  and  wife,  and  the  husband  was  after- 
wards discharged  m  bankruptcy,  his  payment  of 
a  part  of  the  judgment  debt  on  the  creditor's 
agreement  that  the  payment  should  be  accept- 
ed in  full  satisfaction  was  a  complete  satisfac- 
tion of  the  debt 

[E>3.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  %  62;    Dec.  Dig.  i  8.*] 

3.  E2XE0UTI0N  (I  172*)— Pbbliminaby  Injunc- 
tion. 

Where  the  motion  of  a  husband  and  wife 
to  enjoin  the  enforcement  of  an  execution 
against  them  alleged  the  husband's  discharge  in 
bankruptcy  after  the  rendition  of  judgment,  a 
part  payment  b^  the  husband,  and  a  receipt  In 
full  by  the  creditor,  an  order  enjoining  the  en* 
forcement  of  the  execution  until  the  case  should 
be  heard  on  the  merits  was  proper. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  ft  497;    Dec.  Dig.  J  172.*1 

4.  Execution  (I  172*)— Pbeuminaby  Injunc- 
tion—Bond. 

It  is  error  to  enjoin  the  enforcement  of  an 
execution  until  the  case  is  heard  on  the  merits 
without  requiring  the  usual  injunction  under- 
taking. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  %  518;    Dec  Dig.  {  172.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  Robt  Aldrich,  Judge. 

Actions  by  the  T.  T.  Haydock  Carriage 
Company  and  another  against  Paul  J.  Zeig- 
ler  and  another.  From  an  order  enjoining 
plaintiffs  from  enforcing  executions  on  their 
judgments  until  the  case  should  be  heard  on 
the  merits,  plaintiff,  the  T.  T.  Haydock  Car- 
riage Company,  appeals.    Modified. 

J.  A.  Willis  and  B.  T.  Bice,  for  appellant 
li.  Ia  Tobln,  for  respondents. 


WOODS,  J.  On  December  7,  1887,  Judg- 
ments were  recovered  against  Paul  J.  Zeigler 
and  Virginia  S.  Zeigler  in  favor  of  the  T.  T. 
Haydock  Carriage  Company  for  $1,470.75,  and 
in  favor  of  the  Union  Savings  Bank  &  Trust 
Company  as  assignee  of  the  T.  T.  Haydock 
Carriage  Company  for  $761.19  and  for  $167.54. 
The  T.  T.  Haydock  Carriage  Company,  hav- 
ing acquired  by  assignment  the  two  judg- 
ments In  favor  of  the  Union  Savings  Bank 
&  Trust  Company,  caused  execution  on  all 
the  judgments  to  be  issued  against  the  de- 
fendants, and  directed  the  sheriil  to  levy  on 
and  sell  thereunder  the  property  of  Virginia  S. 
Zeigler.  The  judgment  debtors,  Paul  J.  Zeig- 
ler and  Virginia  S.  Zeigler,  then  filed  an  ex 
parte  petition  in  the  original  causes  in  which 
the  judgments  were  recovered,  alleging  the 
judgment  to  be  satisfied,  and  praying  for  an 
injunction  against  the  enforcement  of  the  ex- 
ecutions. On  this  petition  and  exhibits  attachr 
ed  Judge  Aldrich  made  a  temporary  restrain- 
ing order,  in  which  he  required  the  judgment 
creditor  to  show  cause  why  the  enforcement  of 
the  execution  should  not  be  enjoined  until  the 
final  determination  of  the  questions  involved. 
No  summons  was  Issued,  and  no  separate  ac- 
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tlon  for  injunction  was  instituted;  but  tbe 
judgment  creditor  filed  an  answer  and  return 
denying  that  the  judgments  had  been  satis- 
fled»  or  that  anything  had  been  paid  thereon, 
except  the  sum  of  $100.  Upon  hearing  the 
return,  Judge  Aldrlch  enjoined  the  judgment 
creditor  from  enforcing  the  executions  until 
the  case  should  be  heard  on  the  merits. 
From  this  order  the  T.  T.  Haydock  Carriage 
Company,  the  judgment  creditor,  appeals. 

These  facts  bearing  on  the  issue  made  as 
to  the  satisfaction  of  the  judgment  were  al- 
leged in  the  petition  and  admitted  in  the  an- 
swer. After  the  judgments  were  entered, 
Paul  J.  Zeigler  was  adjudged  a  bankrupt,  the 
judgments  were  Included  in  his  schedule  of 
liabilities,  and  he  was  absolutely  and  finally 
discharged  therefrom.  On  24th  November, 
1903,  the  T.  T.  Haydock  Carriage  Company 
wrote  to  Paul  J.  Zeigler  the  following  letter : 
••Replying  to  your  favor  of  recent  date  offering 
us  $100.00  in  full  payment  of  our  claim 
against  you,  will  say  that  we  will  accept 
same  on  receipt  of  post-offlce  order  for  the 
abo^e  amount,  and  you  may  hold  this  letter 
as  a  receipt  in  full  for  all  claims  and  de- 
mands against  yon  and  your  wife;  and  just 
as  soon  as  the  post-office  order  is  received, 
we  will  send  you  the  proper  kind  of  receipt 
Kindly  give  this  your  attention  and  let  us 
have  remittance  by  return  mail,  and  oblige/* 
On  December  3,  1903,  the  judgment  creditor 
issue4  a  receipt  in  these  words:  "Received 
of  P.  J.  and  Virginia  S.  Zeigler  One  hundred 
Dollars  in  full  of  all  claims  and  demands  to 
date." 

The  petition  alleges  that  Paul  J.  Zeigler 
entered  into  negotiations  for  the  settlement 
of  the  judgments  at  the  request  of  his  wife, 
Virginia  Ziegler,  and  in  order  to  relieve 
her  from  the  judgments  entered  against  her 
because  of  her  suretyship  for  him.  The  an- 
swer admits  the  agreement  to  accept  $100  in 
full  of  the  judgments,  and  the  receipt  Issued 
in  pursuance  of  the  agreement,  but  denies 
any  other  agreement.  The  payment  of  a  sum 
smaller  than  a  liquidated  debt  in  pursuance 
of  an  agreement  not  under  seal  to  accept 
such  sum  in  satisfaction  cannot  be  satisfac- 
tion of  the  whole.  Such  payment  notwith- 
standing the  agreement  operates  only  as  a 
payment  pro  tanto.  This  rule  was  derived 
from  Pinnel's  Case,  Coke  117a,  and  is  general- 
ly accepted  where  the  common  law  prevails. 
Fookes  V.  Beer,  54  Ia  J.  Q.  B.  130,  1  Bng. 
Rul.  Cas.  870;  1  Cyc.  819;  1  Am.  &  E.  Enc. 
413;  1  Smith's  Leading  Cases,  146.  Though 
much  dissatisfaction  has  been  expressed  wiUi 
it,  it  is  firmly  established  in  this  state.  Cor- 
bett  V.  Lucas  &  Dotterer,  4  McCord,  323; 
Hope  V.  Johnston  &  Cavis,  11  Rich.  Law,  135; 
Arnold  v.  Bailey,  24  S.  C.  493;  Rlggs  v.  As- 
sociation, 61  S.  C.  456,  39  S.  E.  614.  Owing 
to  this  dissatisfaction  with  the  rule  itself, 
the  courts  have  resorted  to  very  technical 
distinctions  to  escape  its  application.    It  has 


been  lield  that  If  the  payment  of  the  smaller 
sums  be  made  with  an  agreement  for  satitr- 
f action  before  maturity  (Eve  v.  Moseley,  2 
Strob.  203),  or  by  a  promissory  note  (Libree 
V.  Tripp,  15  M.  &  W.  23),  or  by  check  (God- 
dard  v.  O'Brien,  9  Q.  B.  D.  87),  or  in  pur- 
suance of  an  agreement  with  other  creditors 
(Pierce  v.  Jones,  8  S.  O.  273,  28  Am.  Rep.  288), 
or  by  money  received  from  a  third  person 
under  no  legal  obligation  to  pay  the  debt 
(Bidder  v.  Bridges,  57  L.  J.  Ch.  300,  1  Bng. 
Rul.  Cas.  393;  Marshall  v.  Bullard,  114  Iowa, 
462,  87  N.  W.  427,  64  L.  R.  A.  862),  the  case 
falls  without  the  rule  in  Plnnel's  Case,  and 
the  debt  is  satisfied.  Other  cases  might  be 
cited  on  each  of  these  distinctions.  All  of 
them  are  supposed  to  fall  under  the  doctrine 
stated  by  Lord  Coke  as  decided  in  Pinnel's 
Case,  that,  if  anything  is  accepted  by  the 
creditor  as  payment  in  full  which  might  by 
possibility  be  more  beneficial  to  him  than  his 
debt,  the  court  will  not  Inquire  into  the  ade- 
quacy of  the  consideration,  but  will  hold 
the  debt  satisfied.  In  this  case  the  debtor, 
Paul  J.  Zeigler,  had  been  absolutely  discharg- 
ed from  the  debt,  and  If  he  paid  the  sum  of 
$100,  as  seems  to  be  alleged  by  the  petition, 
by  the  request  or  with  the  consent  of  Vir- 
ginia S.  Zeigler,  the  debtor  who  remained 
bound,  then  the  debt  was  satisfied  for  the 
reason  that  $100  paid  to  the  creditor's  hands 
by  Paul  J.  Zeigler,  a  person  under  no  l^al 
obligation  to  pay  the  debt,  might  well  be 
more  beneficial  than  the  obligation  of  Vir- 
ginia S.  Zeigler  to  pay  a  much  larger  sum. 

There  was  no  error  in  granting  the  order 
enjoining  the  enforcement  of  the  execution. 
There  was  error,  however,  in  not  requiring 
the  usual  injunction  undertaking. 

The  judgment  of  this  court  is  that  the 
order  of  the  circuit  court  be  modified  so  as  to 
require  of  the  petitioners  a  written  under- 
taking with  sureties  to  be  approved  by  the 
clerk  of  the  court  of  common  pleas  of  Bam- 
well  county  to  the  effect  that  he  will  pay  to 
the  T.  T.  Haydock  Carriage  Company  such 
damages  not  exceeding  $500  as  it  may  sus- 
tain by  reason  of  the  injunction,  if  the  court 
shall  finally  decide  that  the  petitioners  were 
not  entitled  thereto. 


MERCK  et  al.  v.  MERCK  et  al. 

(Supreme  Court  of  South  Carolina.    May  7, 
1909.) 

Appeal  and  Error  (8  830*)— Rehkarino— Di- 
vision OF  Court. 

Where  two  of  the  justices  vote  for  reversal 

and  one  for  affirmance,  the  case  will  be  ordered 

reheard  by  the  full  court 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  §  3211 ;   Dec.  Dig.  f  830.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Picl^ens  County;  J.  C.  Klugh,  Judge. 
Action   by   Daniel  M.  Merck   and   others 
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against  Lawrenct  O.  Merck  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Ordered  to  stand  for  rehearing. 

Breazeale  &  Long,  J.  E.  Boggs,  and  Coth- 
ran.  Dean  &  Oothran,  for  appellants.  James 
P.  Gary,  for  respondent  Mann. 

PER  CURIAM.  In  this  cause  two  of  the 
justices  being  for  reversal  and  one  for  affirm- 
ance, it  is  necessary  that  the  case  be  reheard 
by  a  full  court  It  is  therefore  ordered  that 
the  cause  be  docketed  for  a  hearing  on  the 
call  of  the  Tenth  circuit 


i92  8.  ctm 

LOOAN  T.  ATLANTA  &  0.  AIR  LINE  R.  CO. 

(Supreme  Court  of  South   Carolina.     May  8, 
1909.) 

1.  Master  and  Servant  (S  88*)— Injuries  to 
Servant— Relation  of  Parties— Liability 
or  Lessor. 

A  railway  company  leasing  its  road  is  lia- 
ble for  an  injury  to  an  employ^  of  the  lessee 
while  acting  as  yardmaster  of  the  lessee^  and 
due  to  the  lessee's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 149;  Dec  Dig.  $  88.*] 

2.  JuDGinsNT  (§§  650,  707*)— Conclusiveness. 

A  judgment  of  the  federal  Circuit  Court  of 
Appeals  reversing  a  judgnient  for  an  employ^ 
suing  his  employer  operating  a  railroad  as  les- 
see for  a  personal  injury,  and  remanding  the 
case  for  a  new  trial,  in  accordance  with  the 
opinion  of  the  court,  is  not  conclusive  'on  the 
employ^  suing  the  lessor  for  the  injuries;  the 
parties  not  being  the  same,  and  the  judgment 
not  being  final. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1162,  1230;  Dec  Dig.  §|  650, 
707.*] 

8.  Abatement  and  Revival  (1 12*)— Actions 

IN  State  and  Federal  Courts. 

A  pending  action  in  the  federal  coui*t 
against  the  lessee  of  a  railroad  for  a  personal 
injury  to  an  employ^  is  no  bar  to  an  action  in 
the  state  court  by  the  employd  against  the  lessor 
for  the  same  injuries. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  »  87-91  {  Dec.  Dig.  § 
12.*] 

4.  Trial  (|  139*)— Submission  of  Issues  to 

Jury— Evidence. 

Where  there  is  any  evidence  on  an  issue 
on  which  the  jury  could  find  for  the  plaintiff,  it 
is  proper  to  submit  it  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  338;   Dec  Dig.  I  139.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  D.  H.  HydLrick,  Judge. 

Action  by  W.  M.  Logan  against  the  Atlan- 
ta &  Charlotte  Air  Line  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant 
aiypeals.     Affirmed. 

The  following  is  the  opinion  of  Judge  Hy- 
drick,  referred  to  in  the  opinion: 

"The  grounds  of  the  motion  for  a  new- 
trial  ^ereln  are  all  based  upon  considerations 
of  the  testimony,  except  the  fifth,  sixth,  and 
seventh.  Notwithstanding  the  facta  of  the 
ease   have  been   resolved   in  favor  of  the 


plaintiff  by  two  juries,  I  have  carefully  re- 
viewed the  testimony,  and  have  decided  not 
to  disturb  the  verdict  At  the  time  of  his  in- 
jury plaintiff  was  an  em{)loy6  of  the  Southern 
Railway  Company,  which,  as  lessee  of  the 
defendant  had  the  possession  and  operation 
of  the  defendant's  property  rights  and  fran- 
chises. In  July,  1903,  plaintiff  brought  an 
action  in  the  court  of  common  pleas  for 
Spartanburg  county  against  the  Southern 
Railway  Company  for  the  same  cause  of  ac^ 
tion.  That  case  was  removed  to  the  Circuit 
Court  of  the  United  States  by  the  Southern 
Railway  Company,  where  it  was  tried,  re- 
sulting in  a  judgment  for  the  plaintiff.  An 
appeal  was  taken  to  the  Circuit  Court  of  Ap- 
peals, which  reversed  the  judgment  of  the 
Circuit  Court,  and  remanded  the  case  for  a 
new  trial.  The  opinion  and  judgment  of  the 
Chrcuit  Court  of  Appeals  will  be  found  in 
Southern  R.  Co.  v.  Logan,  138  Fed.  725,  71 
C.  C.  A.  281.  After  the  rendition  of  the 
judgment  of  the  Circuit  Court  of  Appeals, 
and,  while  the  case  was  still  pending  in  the 
Circuit  Court  the  plaintiff  commenced  this 
action.  The  defendant  pleaded  the  pen- 
dency of  the  action  in  the  federal  court  in 
abatement  The  plea  was  overruled.  The 
defendant  then  requested  the  court  to  charge 
the  jury: 

"  'a)  That  the  plaintiff  in  this  action  is 
concluded  and  bound  by  all  questions  of  fact 
and  law  decided  by  the  Circuit  Court  of  Ap- 
peals in  the  judgment  hereinbefore  referred 
to  which  would  have  bound  him  in  a  second 
trial  in  the  United  States  court 

**  '(2)  The  defendant  company,  as  lessor  of 
the  Southern  Railway  Company,  is  not  liable 
to  a  servant  of  the  latter  company  for  In- 
juries received  by  him  in  consequence  of 
the  negligence  of  such  company.' 

"These  requests  were  refused.  The  fifth, 
sixth,  and  seventh  grounds  of  the  motion  for 
a  new  trial  allege  error  in  overruling  the 
plea  in  abatement  and  in  refusing  said  re- 
quests. 

"The  defendant  is  liable  for  torts  of  the 
Southern  Railway  Company  in  the  opera- 
tion of  its  railroad  on  the  ground  that  the 
Southern  Railway  Company  is  its  agent  in 
the  operation  of  the  road.  Smalley  v.  Rail- 
way Co..  73  S.  C.  574,  53  S.  E.  1000.  There- 
fore the  law  governing  the  relation  of  prin- 
cipal and  agent  Is  applicable.  Upon  the  prin- 
ciples governing  that  relation  the  master 
is  liable  for  the  acts  of  his  servant  It  is 
well  settled  that  the  principal  and  agent 
are  jointly  and  severally  liable  for  the  torts 
of  the  agent  done  within  the  scope  of  the 
agency.  Schumpert  v.  Railway  Co.,  65  S. 
C.  332,  43  S.  £.  813,  95  Am.  St  Rep.  802, 
and  cases  cited  by  the  court  Sometimes 
the  principal  and  agent  are  spoken  of  as 
joint  tort-feasors,  though  they  may  not 
strictly    speaking,    be   such.      Nevertheless 
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tbe  Mature  of  their  liability  makes  applica- 
ble some  of  the  principles  governing  the 
liability  of  joint  tort-feasors.  One  of  these 
It  that  they  may  be  sued  jointly  or  sever- 
ally for  the  torts  of  the  agent  committed 
within  the  scope  of  the  agency;  and,  if 
sued  severally,  neither  action  will  abate  the 
other. 

**There  Is  another  reason  why  the  plea 
could  not  be  sustained.  The  actions  are 
pending  In  Jurisdictions  which  are  foreign  to 
each  other — at  least  In  the  sense  and  to  the 
extent  that  an  action  pending  in  one  will 
not  abate  an  action  pending  in  the  other  be- 
tween the  same  parties  for  the  same  cause. 
The  authorities  have  agreed  that  the  courts 
of  the  different  states  of  the  Union  are 
foreign  to  each  other.  Hill  v.  Hill,  51  S.  0. 
134,  28  S.  E.  309.  There  is  some  diversity  of 
opinion  as  to  whether  the  coiurts  of  a  state 
and  those  of  the  United  States  sitting  with- 
in the  territorial  limits  of  the  same  state  are 
foreign  to  each  other.  One  of  the  reasons 
why  the  courts  of  one  state  will  not  abate 
an  action  pending  therein  on  the  plea  that 
another  action  between  the  same  parties  for 
the  same  c^use  is  pending  In  another  state 
is  that  the  citizens  of  a  state  should  not  be 
sent  into  a  foreign  jurisdiction  to  get  jus- 
tice. So  far  as  the  greater  expense  and  In- 
convenience attendant  upon  getting  justice 
in  a  foreign  jurisdiction  may  affect  the  ques- 
tion. It  would  apply  with  equal  force  to  the 
decision  of  the  relation  of  the  state  and  fed- 
eral courts  to  each  other.  To  send  a  citizen 
of  the  state  Into  the  federal  courts  to  get 
justice  may  work  as  great  a  hardship  upon 
him  In  the  matter  of  Inconvenience  and  ex- 
pense as  to  send  him  Into  a  foreign  state. 
In  many,  if  not  in  most,  cases  the  trial  is 
had  as  far  away  from  his  home,  and  he  has 
to  attend  it  at  as  great  expense  and  incon- 
venience to  himself  and  his  witnesses  as  if 
he  were  sent  into  a  foreign  state.  Moreover, 
the  jurors  who  are  to  pass  upon  the  credi- 
bility of  his  witnesses  are  as  complete  stran- 
gers to  them.  The  Supreme  Court  of  the 
United  States  has  held  (Gordon  v.  GUfoll, 
99  U.  S.  169,  25  L.  Ed.  383,  and  other  cases) 
that  the  state  courts  are  foreign  to  the  fed- 
eral courts  sitting  within  the  same  state, 
and  a  majority  of  the  Inferior  federal  courts 
have  adopted  the  same  view.  See  1  Gyc.  38, 
and  cases  cited.  1  Ency.  PI.  &  Pr.  764.  For 
the  sake  of  uniformity,  I  think  the  state 
courts  should  adopt  the  same  view  with  re- 
gard to  the  federal  courts  sitting  within  the 
state,  so  that  we  shall  not  have  the  federal 
courts  holding  the  state  courts  to  be  foreign 
and  the  state  courts  holding  the  same  fed- 
eral courts  to  be  domestic- 

"The  decision  of  the  question  of  res  judi- 
cata has  been  more  difficult  The  principles 
of  the  law  of  res  judicata  are  few  and  sim- 
ple, but  the  application  of  them  to  particu- 
lar cases  is  not  always  easy.  A  general 
statement  of   one  of  the  elementary   prin- 


ciples of  that  law  is  that  only  parties  and 
privies  are  bound  by  a  judgment.  Trlvles/ 
In  the  sense  in  which  the  word  is  here  used. 
Includes  only  those  who  have  'mutual  or 
successive  relationship  to  the  same  rights  of 
property.*  24  A.  &  E.  Ency.  Law  (2d  Ed.) 
764.  *The  ground  of  privity  Is  property,  not 
personal  relation.*  Big.  Estop,  p.  142;  Freem. 
Judg.  fi  162 ;  Smith  v.  Moore,  7  S.  C.  215,  24 
Am.  Rep.  479.  'Absolute  Identity  of  interest 
is  essential  to  privity.  The  fact  that  two 
parties  as  litigants  in  two  different  suits 
happen  to  be  interested  in  proving  or  dis- 
proving the  same  facts  creates  no  privity  be- 
tween them.*  24  A.  &  E.  Ency.  L.  (2d  Ed.) 
p.  747.'  In  some  of  the  cases  the  word  Is 
used,  somewhat  inaccurately,  to  denote  the 
relation  and  the  consequences  thereof  be- 
tween principal  and  age- 1,  and,  unless  the 
sense  In  which  the  word  is  used  is  kept  in 
mind,  we  are  apt  to  be  led  Into  confusion 
and  error.  *The  application  of  the  principle 
of  res  judicata  to  persons  standing  in  the 
relation  of  principal  and  agent  or  master 
and  servant  has,  by  some  authorities,  been 
supported  on  the  ground  that  privity  exists 
between  persons  standing  in  these  relations. 
But  other  authorities  deny  the  existence  of 
such  privity,  and  hold  that  in  such  cases  the 
technical  rule  is  upon  grounds  of  public  pol- 
icy expanded  so  as  to  embrace  within  the 
estoppel  of  a  judgment  i>er8ons  who  are  not, 
strictly  speaking,  either  parties  or  privies/ 
24  A.  &  E.  Ency.  L*.  (2d  Ed.)  752.  Where  an 
agent  is  sued,  and,  after  t^ial  on  the  merits, 
the  issue  is  determined  against  the  plaintiff, 
the  principal,  though  not  a  party  to  the  suit, 
can  avail  himself  of  the  judgment  as  a  bar 
when  sued  by  the  same  plaintiff  on  the  same 
cause  of  action.  Swygert  v.  Wlngard,  48  S. 
G.  324,  26  S.  E.  653;  Doremus  v.  Boot,  23 
Wash.  710,  63  Pac.  572,  54  L.  B.  A.  649. 

"A  final  judgment  on  the  merits  In  favor 
of  the  Southern  Ballway  Gompany  in  the 
case  In  the  federal  court  would  unquestion- 
ably have  been  a  bar  to  this  action,  because 
it  would  have  been  an  adjudication  by  a 
court  of  competent  authority  that  the  South- 
em  Ballway  Gompany  is  not  liable  to  the 
plaintiff,  and  because  the  liability  of  the 
defendant  herein  is  predicated  solely  upon 
that  of  its  agent,  the  Southern  Ballway  Gom- 
pany. This  is  true,  even  though  the  de- 
fendant was  neither  party  nor  privy  to  that 
suit  The  authorities  generally  agree  that, 
when  the  principal  Is  sued  for  the  act  of  his 
ageut,  he  can  vouch  the  agent  to  defend  by 
giving  him  notice  of  the  action  and  an  oppor- 
tunity to  defend,  and  if  the  agent  falls  to 
defend,  or  If  judgment  goes  against  the  prin- 
cipal, the  agent  will  be  concluded  by  the 
judgment;  and  all  agree  that  the  judgment 
would  be  conclusive  as  to  the  amount  inUilch 
the  principal  had  to  pay,  and  prima  facie  evi- 
dence of  the  liability  of  the  agent  to  his 
principal  therefor.  But  the  conclusive  ef- 
fect of  the  judgment  depends  upon  notice  of 
the  pendency  of  the  action  and  an  oppor- 
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tanlty  to  defend  it  Smith  y.  Moore,  7  S.  O. 
209,  24  Am.  Rep.  479;  Robinson  v.  Raskins, 
53  Ark.  330,  14  S.  W.  93,  22  Am.  St.  Rep.  202, 
and  notes ;  Freeman  on  Judg.  S  164 ;  24  A.  & 
E.  Ency.  L.  (2d  Ed.)  741 ;  Catterlln  v.  Frank- 
fort, 79  Ind.  547,  41  Am.  Rep.  627;  Emma 
Silver  Mining  Co.  v.  Emma  Silver  Mining 
Co.,  etc.  (C.  0.)  7  Fed.  401;  Gillingham  v. 
Charleston  Towboat,  etc.,  Co.  (D.  C.)  40  Fed. 
649 ;  Bailey  v.  Sundberg,  49  Fed.  583,  1  C.  C. 
A.  387. 

"I  have  found  no  case  which  holds  that 
the  agent  would  be  concluded  by  a  judgment 
against  his  principal  without  notice  and  an 
opportunity  to  defend  the  action.  A  fortiori, 
the  principal  would  not  without  notice  and 
opportunity  to  defend  be  concluded  by  a 
judgment  against  his  agent— especially  in  fa- 
vor of  a  third  person,  the  plaintiff  in  that 
judgment — because  to  so  conclude  him  and 
make  him  responsible  for  the  agent's  'bad 
pleading,  or  blunders  in  the  trial  of  the 
cause  ♦  •  •  would  be  to  deprive  him 
of  his  property  without  due  process  of  law. 
Yet,  as  regards  the  plaintiff  who  has  before 
sued  the  agent,  and  been  defeated,  there  is 
no  reason  why  he  should  not  be  concluded 
upon  that  principle  of  public  policy  which 
gives  every  man  one  opportunity'  to  prove 
his  case,  ^nd  limits  every  man  to  one  such 
opportunity.'  Emma  Silver  Mining  Co.  v. 
Emma  Silver  Mining  Co.,  supra.  Upon  the 
authority  of  the  cases  above  cited,  as  well 
as  upon  reason,  I  hold  that  the  defendant  in 
this  action  would  not  have  been  concluded 
by  a  final  judgment  in  favor  of  the  plaintiff 
against  the  Southern  Railway  Company  in 
the  federal  court.  This  being  so,  the  defend- 
ant cannot  avail  itself  of  any  adjudication 
in  that  case  in  this  action,  unless,  as  before 
held,  the  judgment  had  been  final  against 
the  right  of  the  plaintiff  to  recover;  for  es- 
toppels must  be  mutual.  It  must  be  such  a 
judgment  as  would  conclude  the  party  in- 
voking it  as  well  as  the  other  party.  24  A. 
&  B.  Ency.  L.  (2d  Ed.)  730.  While,  as  we 
have  seen,  a  final  judgment  against  the  plain- 
tiff in  the  federal  court  would  have  been  a 
bar  to  this  action,  a  final  judgment  against 
the  Southern  Railway  Company  without  sat- 
isfaction would  not  have  been  a  bar  to  this 
action,  because  the  plaintiff  has  the  right 
to  pursue  both  companies  to  judgment, 
though  he  can  have  but  one  satisfaction. 
Suppose  he  had  obtained  judgment  against 
the  Southern  Railway  Ck)mpany  and  found 
it  insolvent,  or  for  any  reason  had  been  un- 
able to  collect  the  judgment,  unquestionably 
he  could  have  sued  the  defendant  to  judg- 
ment also,  and  then  it  would  have  been  his 
right  to  elect  against  which  company  he 
would  demand  satisfaction.  Hawkins  v.  Hat- 
ton,  1  Nott  &  McC.  318,  9  Am.  Dec.  700; 
Smith  V.  Singleton,  2  McMul.  184,  39  Am. 
Dec.  122 ;  1  Herman  on  Estoppel,  $  177. 

••This  conclusion  is  not  in  conflict  with  the 
principle  of  res  judicata  decided  in-  Jones 
▼.  Railway  Co.,  65  S.  C.  410,  43  S.  E.  884. 


There  is  a  distinction  between  res  judicata, 
which  is  merely  the  law  of  that  case,  in  the 
further  progress  of  it,  and  the  estoppel  of  a 
final  judgment,  especially  when  invoked  by 
one  who  Is  neither  par^  nor  privy  to  the 
record.  Suppose,  for  instance,  Jones  had  ob- 
tained a  judgment  against  the  railway  com- 
pany and  found  that  he  could  not  collect  it 
for  any  reason,  and  had  brought  suit  against 
the  servant  of  the  company  by  whose  negli- 
gence he  was  injured,  I  do  not  think  that 
either  would  have  been  concluded  by  the  de- 
cision of  the  Supreme  Court  in  the  first  ap- 
peal in  the  case  against  the  railway  com- 
pany, unless,  of  course,  the  servant  had  been 
so  connected  with  that  case  by  notice  of  the 
action  and  defending  it  as  to  be  concluded 
by  the  judgment.  To  support  the  plea  of  res 
judicata  the  judgment  must  be  final  and  on 
the  merits.  24  A.  &  E.  Ency.  L.  (2d  Ed.) 
792-794.  I  must  not  be  understood  as  hold- 
ing that  the  principle  of  law  decided  by  the 
federal  court  in  the  case  of  Logan  against 
Southern  Railway  Company  is  not  sound.  I 
was  not  requested  to  pass  upon  that  prin- 
ciple or  to  change  It  I  was  merely  request- 
ed to  hold  and  charge  that  Logan  was  bound 
in  this  case  by  all  questions  of  law  and  fact 
decided  in  that  case,  as  he  would  be  upon 
a  second  trial  of  that  case. 
•*The  motion  is  overruled." 

C5othran,  Dean  &  Cothran,  for  appellant 
John  Gary  Evans  and  J.  A.  McCullough,  for 
respondent 

JONES,  C.  J.  This  action  was  instituted 
in  Greenville  county  December  5,  1906,  to  re- 
cover of  the  lessor,  Atlanta  &  Charlotte  Air 
Line  Railroad  Company,  damages  for  person- 
al injuries  sustained  by  plaintiff  at  Spartan- 
burg, S.  C.  April  17,  1902,  while  acting  as 
yardmaster  of  the  lessee.  Southern  Railway 
Company,  as  the  result  of  the  alleged  negli- 
gence of. the  employes  of  the  Southern  Rail- 
way Company.  Plaintiff  recovered  judgment 
for  13.488. 

Roth  in  request  to  charge  and  on  motion 
for  a  new  trial  defendant-appellant  raised 
the  question  that  defendant  company  as  les- 
sor is  not  liable  to  a  servant  of  the  lessee  for 
injuries  received  by  him  through  the  negli- 
gence of  the  lessee.  In  the  case  of  Reed  v. 
Railway,  75  S.  C.  168,  55  S.  B.  218,  this  court 
has  expressly  decided  the  question  against 
appellant's  contention,  and  we  are  satisfied 
with  the  decision.  It  appears  that  in  July, 
1903,  plaintiff  brought  an  action  In  Spartan- 
burg county  against  the  Southern  Railway 
Company  to  recover  damages  for  the  same  in- 
jury, which  cause  was  removed  to  the  federal 
Circuit  Court  and  was  there  tried,  resulting  in 
a  verdict  for  the  plaintiff,  from  which  an  ap- 
peal was  taken  to  the  Circuit  Court  of  Ap- 
peals, whereupon  that  court  reversed  the  judg- 
ment and  remanded  the  case  for  a  new  trial 
de  novo  In  accordance  with  the  opinion  of  the 
court     Southern  Ry.  Co.  v.  Logan,  138  Fed. 
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725, 71  C.  C.  A.  281.  The  defendant  requested 
the  court  to  Instruct  the  jury  that  plaintiff  is 
concluded  and  bound  by  all  questions  of  fact 
and  law  decided  by  the  Circuit  Ck}urt  of  Ap- 
peals in  the  Judgment  referred  to  which 
would  have  bound  him  In  a  second  trial  in 
the  United  States  court  The  refusal  of  the 
court  to  give  this  instruction  is  vindicated 
by  the  opinion  of  Judge  Hydrick,  herewith 
reported,  refusing  the  motion  for  a  new  trial 
based  upon  that  ground.  The  parties  are  not 
the  same,  and  the  Judgment  of  the  federal 
court  granting  a  new  trial  is  not  final.  The 
defendant's  plea  that  the  pendency  of  the 
said  action  in  the  federal '  court  is  a  bar  to 
the  present  action  was  properly  overruled  un- 
der the  authority  of  Mayfield  v.  Atlanta  & 
Charlotte  Air  Line  Ry.  Co.,  79  S.  a  558,  61 
S.  E.  106. 

The  exceptions  that  there  was  no  testimony 
tending  to  show  negligence  of  defendant,  that 
the  testimony  shows  conclusively  that  plain- 
tiff assumed  the  risk  of  injury,  and  that  the 
testimony  shows  conclusively  that  plaintiff 
was  guilty  of  contributory  negligence  cannot 
be  sustained;  there  being  some  testimony 
sufficient  to  carry  the  case  to  the  Jury  upon 
these  issues. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(88  8.  C.  90) 

GREENVILLB-CAROLINA  POWER  00.  ▼. 
UNITED  STATES  FIDELITY  ft 
GUARANTY  CO.  t 

(Supreme  Court  of   South  Carolina.     May  8, 
1909.) 

Appkal  and  Ebbob  (I  1010*)— Findings  of 

Fact— Review. 

The  Supreme  Court,  in  an  action  at  law, 
has  no  Jurisdiction  to  review  the  trial  court's 
findings,  if  supported  by  any  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C^nt.  Dig.  §1  3979-3982;  Dec  Dig.  fi 
1010.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  D.  B.  Hydrick,  Judge. 

Action  by  the  Greenville-Carolina  Power 
Company  against  the  United  States  Fidelity 
&  Guaranty  Company.  Judgment  for  plaln- 
tiit,  and  defendant  appeals.    Afilrmed. 

The  following  Is  the  decree  referred  to  In 
the  opinion : 

'rrhls  Is  an  action  to  recover  $25,000,  the 
penalty  of  a  bond  given  to  Federal  Construc- 
tion Company  and  Saluda  River  Power  Com- 
pany by  John  F.  Grandy  &  Son,  as  principals, 
and  the  defendant,  as  surety,  for  the  faith* 
ful  performance  of  a  contract  made  by  Gran- 
dy &  Son  with  Federal  Construction  Company 
to  furnish  all  the  materials  and  do  all  the 
work  necessary  to  build  a  dam  and  power 
house  on  Saluda  rirer,  near  Greenville,  S.  C, 
according  to  plans  and  specifications  prepar- 
ed by  Lockwood,  Greene  &  Co.,  engineers.  A 
Sury  trial   was  waived,   and  the  case  was 


heard  by  the  court  The  plaintiff  is  the  suc- 
cessor of  Saluda  River  Power  Company,  and 
has,  by  assignment,  all  the  rights  of  Federal 
Construction  Company  In  the*  contract  and 
bond. 

"The  plans  and  profiles  of  the  dam,  upon 
which  the  bidders  based  their  estimates, 
showed  the  approximate  line  of  the  ledge  of 
solid  rock  In  the  bed  of  the  river  and  the  ad- 
jacent banks  upon  which  the  dam  was  to  be 
built  This  line  was  ascertained  by  sound- 
ings made  In  the  river  with  a  steel  rod  and 
by  test  pits  dug  on  the  banks  along  the  pro- 
posed line  of  the  dam.  The  Invitation  for 
bids  contained  the  following  statement:  'It. 
is  very  desirable  that  all  bidders  should  visit 
the  site  of  the  dam,  to  observe  the  character 
of  the  country  and  the  exceptional  advantag- 
es afforded  for  cheap  construction  by  natural 
conditions.  It  Is  believed  abundance  of  stone 
for  use  in  the  concrete  can  be  secured  from 
the  steep  hillsides  along  the  river,  and  that 
plenty  of  sand  can  be  secured  from  bars 
where  it  has  been  deposited  along  the  river 
near  the  site;  but  no  guarantee  is  made  on 
these  points.  •  ♦  •  It  has  been  the  en- 
deavor to  have  the  plans  and  specifications 
indicate  clearly  and  definitely  the  intent  of 
the  work,  and  your  proposals  are  accepted 
based  on  these  plans  and  specifications,  any 
variations  therefrom  to  be  taken  account  of 
and  allowed  for  by  the  resident  engineer  as 
the  work  proceeds,  on  a  suitable  basis  of  unit 
prices  which  you  will  name  with  your  pro- 
posal.' The  contract  provides  that  the  dam 
shall  be  built  on  the  solid  ledge  under  the  riv- 
er bed,  and  provision  is  made  for  variations 
from  the  plans  and  specifications  'in  order  to 
meet  the  natural  and  unforeseen  conditions  of 
the  site  and  still  secure  the  prescribed  limits 
of  safety.' 

"Before  making  their  bid  Grandy  ft  Son 
examined  the  site.  They  sounded  in  the  riv- 
er with  a  steel  rod  and  in  the  test  pits  made 
by  the  engineers,  and  became  satisfied  that 
the  approximate  ledge  line  and  the  other  phys- 
ical conditions  were  represented  in  the  plans 
and  profiles  with  conservative  accuracy. 
Their  bid  was  $98,460.  The  next  lowest  bid 
was  $115,000.  The  highest  bid  was  $185,000. 
Although  their  experience  with  that  kind  of 
work  was  limited,  they  were  anxious  to  get 
the  contract  and  brought  to  bear  all  Influ- 
ences they  could  to  get  It.  In  the  letter  ac- 
cepting their  bid,  which  Is  dated  June  3, 
1005,  they  were  Informed  that  a  surety  bond 
for  $25,000  would  be  required.  As  they  had 
put  in  their  estimate  the  premium  on  a  bond 
for  only  $15,000,  the  company  agreed  to  pay 
the  additional  premium  for  a  $25,000  bond. 
They  began  work  about  the  7th  or  8th  of 
June,  and  abandoned  It  about  the  middle  of 
December.  It  was  completed  by  another  con- 
tractor. The  total  cost  was  $213,499.  If  the 
Grandys  had  carried  out  the  contract  they 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Index*! 
t  For  opinion  on  rehearing,  see  64  8.  E.  964. 
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would  have  received  about  $121,871.  So  the 
dam  and  power  house  cost  $01,628  more  than 
the  Grandys  agreed  to  build  It  for.  The  great 
Increase  over  the  estimated  cost  Is  account- 
ed for,  In  part,  by  unforeseen  conditions,  a 
great  Increase  in  the  price  of  labor  and  ma- 
terials, the  change  of  contractors,  which  ne- 
cessitated a  change  of  the  equipment,  and  per- 
haps, also,  by  the  fact  that  the  Grandys'  bid 
was  too  low. 

*' After  they  had  been  at  work  some  weeks, 
and  before  the  formal  contract  was  signed, 
they  discovered  that  the  stone  wbich  they 
had  exi)ected  to  use  In  the  dam  was  unsuita- 
ble, and  that  they  would  have  to  excavate 
deeper  than  they  expected  to  secure  a  solid 
foundation  for  the  dam.  On  account  of  these 
developments,  they  became  discouraged. 
They  asked  for  and  had  a  conference  with  the 
president  of  the  company  and  the  resident  en- 
gineer at  the  site,  where  these  unforeseen  con- 
ditions and  difficulties  were  discussed,  espe- 
cially the  difficulty  of  getting  suitable  stone. 
They  say  that  they  decided  to  give  up  the  con- 
tract unless  they  could  get  assurances  from 
the  company  and  engineers  that  they  would 
receive  such  compensation,  on  account  of  the 
unforeseen  difficulties,  as  would  make  them 
whole,  and  that  such  assurances  were  given 
them.  This  is  denied  by  the  president  of  the 
company  and  the  resident  engineer.  How- 
ever, they  afterwards  signed  the  contract, 
without  having  any  provision  inserted  there- 
in with  regard  to  such  compensation. 

"These  unforeseen  conditions  were  not  made 
known  to  the  defendant  by  any  of  the  parties 
interested.  It  does  not  appear  whether  the 
defendant  was  otherwise  informed  of  them. 
None  of  the  parties  interested,  except  the 
Grandys,  knew  that  the  defendant  had  been 
applied  to  for  the  bond,  until  the  bond,  signed 
by  the  defendant,  was  tendered  to  the  com- 
pany. No  inquiries  were  made  of  the  com- 
pany, the  owners,  or  the  engineers  by  the  de- 
fendant. The  Grandys  and  the  local  agont  of 
the  defendant  urged  the  acceptance  of  the 
bond.  The  methods  employed  to  ascertain 
the  ledge  line  were  such  as  are  ordinarily  em- 
ployed by  <?ompetent  and  skillful  engineers. 
and  they  usually  prove  to  be  correct  within 
reasonable  limitations;  but  in  this  Instance 
the  variations  on  the  banks  of  the  river  were 
very  great.  The  contractors  knew,  however, 
what  methods  had  been  employed,  and  them- 
selves employed  the  same  methods  in  their 
own  Investigations,  and  were  satisfied  the  re- 
sults were  truly  represented  in  the  drawings, 
as  in  fact  they  were. 

"The  defenses  are:  (1)  A  general  denial. 
(2)  Misrepresentation  on  the .  plans  of  the 
physical  conditions,  and  fraudulent  conceal- 
ment of  the  facts  in  regard  to  them.  (3) 
The  failure  to  disclose  the  facts  discovered 
after  the  contractors  began  work  and  the  in- 
ducing them  to  sign  the  formal  contract  and 
procure  the  bond  under  agreement  to  make 
them  whole  and  pay  part  of  the  premiums  for 
the  bond.    (4)  The  loan  of  $8,000  to  Grandy 


&  Son  by  Colonial  Securities  Company,  which 
is  alleged  to  have  been  an  advance  payment 
on  the  contract  (5)  Anticipated  or  advance 
payments  in  variation  of  the  contract. 

"The  first  and  second  defenses  are  dispos- 
ed of  by  the  statement  of  facts. 

"The  third  defense  depends  upon  the  extent 
to  which  that  good  faith  which  must  be  ex- 
ercised by  the  obligee  in  dealing  with  the  sure- 
ty requires  the  obligee  to  disclose  to  the  sure- 
ty facts  known  to  him  which  might  operate 
upon  the  mind  of  the  surety  in  making  the 
contract  On  the  one  hand,  it  is  certain  that 
the  obligee  must  not  directly  or  Indirectly, 
misrepresent  or  conceal  material  facts  which 
he  ought  to  disclose,  and  he  must  answer  tru- 
ly all  Inquiries  concerning  them.  On  the  oth- 
er hand,  it  is  equally  certain  that  the  rela- 
tion does  not  require  the  voluntary  disclo- 
sure in  all  cases  of  all  matters  known  to  the 
obligee  which  he  may  reasonably  suppose 
would  affect  the  mind  of  the  surety.  The 
surety  cannot  act  supinely.  He  must  exercise 
proper  diligence  to  ascertain  the  liability 
which  he  incurs.  The  difficulty  lies  in  deter- 
mining just  what  facts  the  obligee  must  dis- 
close, and  under  what  circumstances  the  law 
makes  it  the  duty  of  the  obligee  to  disclose 
them. 

**To  render  the  allegation  of  concealment 
sufficient,  it  is  necessary  to  show  that  the 
creditor  either  procured  the  surety's  signa- 
ture, or  was  present  when  the  instrument 
was  executed,  and  then  misrepresentation  of 
material  facts  which  should  have  been  dis- 
closed. Magee  v.  Manhattan  Life  Ins.  Co., 
92  U.  S.  99,  23  L.  Ed.  699.  The  test,'  says 
Chancellor  Kent,  *is  whether  one  of  the  par- 
ties knowingly  suffered  the  other  to  deal  un- 
der a  delusion.'  2  Kent  Com.  643.  For  gen- 
eral statements  by  other  authorities  of  the 
circumstances  requiring  disclosure,  see  Frank- 
lin Bank  v.  Cooper,  36  Me.  176,  196;  Jungk 
V.  Holbrook,  15  Utah,  198,  49  Pac.  305,  62 
Am.  St.  Rep.  923 ;  Fassnacht  v.  Emsing  Ga- 
gen  Co.,  18  Ind.  App.  80,  46  N.  B.  45,  47 
N.  E.  480,  63  Am.  St  Rep.  325,  and  notes ; 
Brandt  on  Suretyship,  420.  In  W.  a  &  A. 
R.  R,  Co.  V.  Ling,  18  S.  O.  120,  our  own 
Supreme  Court  says:  There  must  be  some 
positive  act  of  concealment  or  misrepresenta- 
tion on  the  part  of  the  obligee,  in  cases  Kke 
this  before  the  court  as  to  some  fact  which 
It  was  his  duty  to  discharge  [disclose],  be- 
fore the  sureties  can  be  relieved.  Silence 
merely,  especially  as  to  facts  within  the 
reach  of  proper  inquiry  by  the  sureties,  will 
not  be  sufficient  The  law  stands  between 
the  parties  i)erfectly  impartial,  ready  to  re- 
buke fraud,  concealment,  or  misrepresenta- 
tion on  the  part  of  either;  but  carelessness 
and  want  of  proper  vigilance  are  left  to 
their  own  fruits.  There  must  be  an  intent 
to  deceive,  not  a  mere  passive  omission  to 
state  everything  within  the  knowledge  of 
the  creditor.  The  intent  is  the  gist  of  the 
fraud,  and  this  should  be  made  to  appear.' 

"It  was  the  duty  of  the  contractors  to  in- 
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form  their  surety  of  the  unforeseen  condi- 
tioBfi  which  had  developed,  and  if  they  failed 
to  do  80  the  plaintiff  is  not  responsible,  un- 
less the  plaintiff  knew  that  the  contractors 
had  not  done  so,  and  that  the  surety  was  re- 
lying upon  the  conditions  as  represented  in 
the  drawings.  There  is  no  testimony  tending 
to  show  that  the  construction  company,  the 
plaintiff,  or  the  engineers  knew  that  the  con- 
tractors had  not  fully  informed  the  defend- 
ant of  the  then  existing  conditions,  or  that 
the  defendant  was  ignorant  of  them.  In 
fact,  it  is  only  an  inference  that  the  defend- 
ant acted  upon  the  drawings,  though  I  think 
the  inference  that  It  did  reasonable.  As  no 
Inquiries  were  made  of  any  of  the  parties 
connected  with  the  plaintiff,  I  think  they 
had  the  right  to  assume  that  the  Grandys 
had  done  their  duty  and  Informed  the  de- 
fendant of  the  coDditions  as  they  had  then 
developed,  and  hence  it  was  not  Incumbent 
upon  them  to  volunteer  any  information  in 
regard  to  them.  Page  v.  Ereky,  137  N.  Y. 
307,  33  N.  E.  311,  21  L.  R.  A.  409,  33  Am. 
St.  Rep.  731,  and  notes.  The  defendant  must 
have  known  that  the  Grandys  had  been  at 
work  for  some  time  before  the  bond  was  ex- 
ecuted, because  it  refers  to  the  contract  as 
dated  June  3d  and  the  bond  is  dated  July 
21st  At  least  that  was  sufficient  to  excite 
inquiry  which  would  probably  have  disclosed 
the  then  existing  conditions. 

'The  contractors  say  they  knew  at  the  time 
of  the  conference  it  would  be  impossible  for 
them  to  complete  the  work  at  the  contract 
price,  and  that  they  would  not  have  signed 
the  formal  contract  and  procured  the  bond, 
but  for  the  assurances  made  them  by  the 
plaintiff  and  engineers  that  they  would  be 
made  whole.  The  fact  that  they  did  sign 
the  contract  and  did  not  have  that  agree- 
ment inserted  into  it  militates  very  much 
against  that  position.  If  the  parties  made 
that  agreement,  it  should,  by  all  means,  have 
been  put  into  the  written  contract,  which  is 
conclusively  presumed  to  embody  all  prior 
negotiations.  I  conclude,  from  the  testimo- 
ny, and  from  their  signing  the  contract  and 
procuring  the  bond,  after  the  conference  at 
the  dam,  that,  while  the  unforeseen  condi- 
tions had  then  developed  sufficiently  to  great- 
ly discourage  them,  they  had  not  developed 
as  fully  as  they  did  afterwards;  for  It  is 
not  reasonable  to  suppose  that  they  would 
have  gone  forward  in  the  face  of  difficulties 
which  they  then  knew  would  result  inevi- 
tably in  their  financial  ruin.  It  is  often 
difficult  to  rsimember  past  occurrences,  ex- 
cept as  colored  by  the  light  of  subsequent 
eventa 

"The  fourth  defense  charges  that  Colonial 
Securities  Ck)mpany  and  Federal  Construc- 
tion Company  were  substantially  the  same 
corporation,  and  that  after  the  contract  was 
made  the  Colonial  Securities  Company  ad- 
vanced the  contractors  $8,000,  which  was  an 
advance  payment,  in  violation  of  the  terms 
of  the  contract  and  to  the  prejudice  of  the 


surety,  whereby  it  is  discharged.  Colonial 
Securities  Company  is  a  corporation  engaged 
In  a  general  banking  business  and  In  finan- 
cing development  enterprises.  It  signed  the 
contract  as  surety  or  guarantor  of  the  Fed- 
eral Construction  Company.  At  the  time  of 
the  contract  It  held  all  the  stock  of  the  Fed- 
eral Construction  Company.  Some  of  its 
stockholders  were  also  stockholders  and  of- 
ficers in  Federal  Construction  Company  and 
Saluda  River  Power  Company,  and,  of  course, 
to  that  extent  they  were  interested  in  the 
performance  by  the  contractors  of  their  con- 
tract But  the  testimony  shows  no  other 
connection  between  these  companies  or  inter- 
ests in  the  affairs  of  each  other.  It  also 
shows  that  the  transaction  in  question  was  a 
loan,  and  not  an  advance  payment  for  or  on 
account  of  Federal  Construction  Company  or 
Saluda  River  Power  Company. 

'*The  fifth  defense  also  charges  generally 
that  the  contract  was  violated  by  the  making 
of  advance  or  anticipated  payments.  The 
payment  relied  upon  is  that  for  structural 
steel,  which  was  at  the  railroad  side  track 
some  two  or  three  miles  from  the  dam, 
where  the  material  shipped  in  by  the  rail- 
road was  delivered  to  the  contractors.  The 
estimate  of  September  2d  contained  this 
item:  'Structural  steel  delivered  on  ground 
at  oil  switch,  118.100  lbs.,  at  .03,  $3,54a' 
The  amount  of  this  estimate  was  certified 
to  be  due  under  the  terms  of  the  contract  by 
the  engineers,  and  paid  by  the  company. 
Advance  payments,  or  payments  of  amounts 
greater  than  is  due  under  the  terms  of  the 
contract,  will  ordinarily  discharge  the  sure- 
ty. Greenville  v.  Ormand.  51  S.  C.  121,  28 
S.  B.  147. 

"It  is  contended  that  the  surety  is  a  fa- 
vorite of  the  law,  and  is  entitled  to  stand 
upon  the  strict  terms  of  his  contract,  and 
that  any  material  variation  or  alteration 
thereof,  without  his  consent,  will  operate  to 
discharge  him  from  liability.  While  that  is 
true,  the  contract  must  receive  a  just  and 
reasonable  interpretation,  with  a  view  to 
ascertaining  the  intention  of  the  parties, 
which,  when  discovered,  must  control;  for 
the  bond  is,  by  its  terms,  subject  to  the  con- 
tract, and  the  surety  thereby  becomes  a  par- 
ty to  the  contract  The  rule  is  applied  with 
greater  strictness  in  cases  where  there  has 
been  an  alteration  of  a  written  agreement 
than  in  cases  where  there  has  been  only  a 
breach  or  a  variation  from  the  terms  of  the 
contract  In  the  latter,  the  inquiry  is  wheth- 
er the  surety's  security  has  been  lessened  by 
what  has  been  done  by  the  creditor.  Cal- 
vert V.  Dock  Company,  2  Keen,  644.  More- 
over, the  rule  of  strictlsslmi  juris  does  not 
apply  to  the  case  of  a  compensated  surety. 
Walker  v,  Holtzclaw,  57  S.  C.  466,  35  S.  B. 
754;  Cowles  v.  U.  S.  Fid.  &  Guar.  Co..  32 
Wash.  120,  72  Pac.  1032,  98  Am.  St.  Rep, 
840,  and  notes;  Remington  ▼•  Fid.  &  Co., 
27  Wash.  429,  67  Pac.  989, 
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'*The  compensated  surety  Is  regarded  rath- 
er as  an  insurer,  and  his  contract  one  of 
Insurance.  This  class  of  sureties  seek  the 
business  for  the  profit  there  is  in  it  The 
risk  is  carefully  considered,  usually  by  ex- 
perts, and  the  compensation,  which  is  pro- 
portioned to  the  risR,  is  usually,  and  espe- 
cially in  cases  like  this,  included  in  the  esti- 
mates of  the  bidders,  and  paid  by  the  obligee. 
The  only  proper  solution  of  the  problem 
seems  to  be  that  adopted  by  so  many  courts 
of  high  authority,  namely,  to  treat  the  com- 
pensated surety  in  all  cases  as  an  insurer, 
subject  in  all  respects  to  the  general  princi- 
ples of  insurance  law,  modified  to  a  limited 
extent  by  the  quasi  suretyship  nature  of  the 
contract,  arising  from  the  dual  relationship 
sustained  by  the  insurer  to  the  insured  and 
the  "risk." '     Frost,  Guar.  Ins.  §  4. 

"In  the  light  of  the  foregoing  principles 
let  us  examine  the  provisions  of  this  con- 
tract relative  to  the  matter  of  payments. 
•On  the  1st  day  of  each  month  during  the 
progress  of  said  work  the  company,  through 
the  engineers,  shall  estimate  the  value  of 
the  work  completed  and  materials  furnished 
and  put  in  place  during  the  previous  month, 
and  within  five  days  thereafter  eighty-five 
per  cent  (85%)  of  the  value  thus  determined 

♦  •    ♦    shall   be   paid   to   the   contractor. 

•  •  •  All  payments  shall  be  made  only 
upon  certificates  of  the  engineers,  and  based 
upon  their  estimates  of  the  amount  of  work 
done  and  materials  furnished.'  Taking  the 
language  of  the  first  part  of  the  section  and 
the  second  part  above  quoted  together,  I 
think  there  can  be  no  doubt  that  it  expresses 
the  intention  that  payment  should  be  made 
for  'materials  furnished.'  This  construction 
is  strengthened  by  reading  the  whole  con- 
tract, where  reference  is  made  to  the  matter 
of  payments.  In  construing  a  contract,  we 
must  not  be  governed  by  fragmentary  facts 
of  it;  but  it  must  be  considered  as  a  whole, 
and  every  part  must  be  given  some  meaning 
and  effect,  if  practicable,  and  such  meaning 
and  effect  as  will  make  it  a  consistent  whole. 
To  say  that  payment  for  'materials  furnish- 
ed' is  not  required  would  render  those 
words,  in  the  sentence  last  quoted,  nuga- 
tory. 

"But,  if  this  were  not  so,  the  fact  that  it 
was  estimated  and  certified  by  the  engineers 
is,  I  think,  conclusive  of  the  question;  for 
the  contract  provides  that  payments  shall 
be  made  only  upon  the  estimates  and  cer- 
tificates of  the  engineers,  and,  further,  that 
*if  any  question  or  dispute  shall  arise  during 
the  progress  of  the  work  ♦  •  ♦  as  to  the 
certifying  or  auditing  of  accounts,  it  is  to  be 
referred  at  once  to  the  said  engineers,  whose 
decision  thereof  shall  be  binding  and  con- 
clusive upon  both  parties.'  Such  a  stipula- 
tion is  valid,  and  the  decision  of  the  engi- 
neers, in  the  absence  of  fraud  or  collusion, 
or  mistake  so  gross  as  to  imply  bad  faith,  or 
the  failure  to  exercise  an  honest  Judgment, 


binding  upon  the  parties  to  the  contract 
Sullivan  V.  Byrne,  10  S.  C.  122;  Kihlberg 
V.  U.  S.,  97  U.  S.  398,  24  L.  Ed.  1106;  Boet- 
tier  V.  Tendick,  73  Tex.  488,  11  S.  W.  497,  5 
L.  R.  A.  270;  St  Paul  &  N.  P.  Ry.  v.  Brad- 
bury, 42  Minn.  222,  44  N.  W.  2;  Elliott  v. 
Missouri,  etc.,  R.  R.  Co.,  74  Fed.  707,  21  O. 
G.  A.  5;  Choctaw,  etc.,  Co.  v.  Newton,  140 
Fed.  225,  71  C.  C.  A.  655.  In  the  case  of 
Hoettler  v.  Tendick,  supra.  It  was  contended 
that  the  decision  of  the  architects  was  not 
final  and  binding,  unless  made  after  a  con- 
troversy had  actually  arisen;  but  it  was 
held  otherwise.  . 

"Even  if  the  engineers  erred  in  construing 
the  contract,  which  I  do  not  think  they  did, 
the  surety  should  not  be  released  on  that  ac- 
count To  so  hold  would  be  to  discharge  the 
surety  In  nearly  every  case  of  a  building  con- 
tract; for  they  are  rarely  completed  without 
some  variations  or  departures  from  the  strict 
terms  of  the  contract,  and  engineers  and 
architects  are  not,  as  a  rule,  learned  In  the 
law  of  the  construction  of  contracts.  The 
case  of  City  of  New  Haven  v.  National  Steam 
Economizer  Co.  (Conn.)  65  Atl.  959,  was 
similar  to  this  case  in  several  respects.  In 
that  case  the  Supreme  0>urt  of  Connecticut 
say:  'It  is  unnecessary  to  inquire  whether, 
under  the  terms  of  the  instrument  when 
such  certificates  were  given,  the  plaintiff. 
In  the  absence  of  collusion  and  unfair  deal^ 
ing,  was  or  was  not  under  a  present  legal 
duty,  enforceable  at  law,  to  pay  to  the  con- 
tractor the  amounts  so  certified.  He  was  at 
least  entitled  to  make  the  payments,  and 
was  under  no  duty  to  review  or  revise  the 
work  which  the  parties  had  committed  to 
the  architects'— citing  McAvoy  v.  Long,  13 
111.  147;  Chapman  v.  Kansas  City  &  R.  R. 
Co.,  114  Mo.  542,  649,  21  S.  W.  858;  Chap- 
man  v.  Eneberg,  95  Mo.  App.  127,  68  S.  W. 
974.  See,  also.  Hand  Mfg.  Co.  v.  Harks,  36 
Or.  236,  52  Pac  612,  63  Pac.  1072,  59  Pac. 
549;  Grafton  v.  Homkly,  114  Tenn.  569,  86 
S.  W.  859.  The  estimate  and  certificate 
was  made  in  good  faith,  and  was  paid  in 
good  faith,  and  the  surety  is  not  thereby  dis- 
charged. 

"It  is  therefore  ordered  and  adjudged  that 
the  plaintiff,  Greenville-Carolina  Power  Com- 
pany, do  recover  of  the  defendant,  the 
United  States  Fidelity  &  Guaranty  Company, 
the  sum  of  $25,(XX)  and  the  cost  of  the 
action." 

Jos.  A.  McCuUough,  for  appellant  Hasans- 
worth,  Patterson  &  Blythe,  for  respondent 

JONES,  J.  The  plaintiff  sued  defendant 
upon  a  $25,000  bond,  guaranteeing  the  faith- 
ful performance  of  a  contract  by  John  F. 
Grandy  &  Son  for  the  construction  of  a  dam 
and  power  house  for  plaintiff  on  Saluda 
river.  In  GreenvUle  county,  S.  C.  The  issues 
were  by  consent  submitted  to  Judge  Hydrick, 
without  a  Jury,  and  Judgment  was  ren- 
dered against  defendant  for  $26,000. 


622 


64  SOUTHEASTERN  BBPORTBR. 


(a  a 


This  being  a  caAe  at  lav,  It  is  conceded 
that  the  Supreme  Court  has  no  jurisdiction 
to  review  the  findings  of  fact  by  the  cir- 
cuit court,  where  there  is  any  testimony 
whatever  In  support  of  the  same.  After 
careful  consideration  we  conclude  that  the 
findings  of  fact  by  Judge  Hydrlck,  whose 
decree  Is  herewith  reported,  have  support  In 
the  testimony,  and  that  upon  the  facts  so 
found  he  properly  adjudged  the  defendant 
was  liable  upon  the  bond. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

(82  S.  C.  528) 

BROWN   ▼.   SOUTHERN   RY.,  CAROLINA 
DIVISION,  et  aL 

(Supreme  Court  of  South  Carolina.    May  8, 
1909.) 

1.  Master  and  Sebvant  (S  286*)— Aotionb— 
Jury  Question— Negligence. 

Where,  in  an  action  for  a  conductor's  death 
while  engaged  In  coupling  cars,  there  was  testi- 
mony that  the  coupling  appliances  were  defec- 
tive, a  nonsuit  on  the  ground  that  there  was  no 
evidence  to  show  negligence  was  properly  denied. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1020;  Dec.  Dig.  S  286.*] 

2.  Masteb  and  Servant  (§  289*)- Actionb— 
Injuries  —  Jury  Question— Contributory 
Negligence. 

In  an  action  for  a  conductor's  death  while 
attempting  to  couple  cars,  whether  intestate  was 
guilty  of  contributory  negligence  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1089-1132;  Dec.  Dig. 
§  289.*] 

8.  Master  and  Servant  (S  243*)— Injuries- 
Contributory  Negligence— Emergencies- 
Violation  OF  Rules. 

Where  the  evidence  tended  to  show  that 
there  was  such  an  emergenc:^  as  required  the 
conductor  to  couple  cars  hy  going  between  them, 
that  the  company's  rules  forbid  the  coupling  of 
cars  in  that  manner  would  not  precluae  a  re- 
covery for  such  conductor's  death  while  making 
the  coupling. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  762;  Dec.  Dig.  S  243.*] 

4.  Appeal  and  Error  (J  703*)— Record  Con- 
tents—Requested Instruction. 

Error  in  refusing  a  requested  instruction 
cannot  be  considered  on  appeal,  where  the  re- 
quest is  not  contained  in  the  record. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2931 ;   Dec.  Dig.  $  703.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County^  R.  C.  Watts,  Judge. 

Action  by  ll  P.  Brown,  as  administratrix 
of  L.  P.  Brown,  deceased,  against  the  South- 
em  Railway,  Carolina  Division,  and  another. 
F^rom  a  Judgment  for  plalntlif,  defendants 
appeal.     Affirmed; 

Abney  &  Muller  and  J.  E.  McDonald,  for 
appellants.  Jos.  A.  \lcCullough,  Thos.  F.  Mc- 
Dow,  and  J.  Harry  Foster,  for  respondent 

GARY,  A.  J.  This  Is  an  action  for  dam- 
ages. The  allegations  of  the  complaint,  ma- 
terial to  the  questions  presented  by  the  ex- 
ceptions, are  as  follows: 


"That,  heretofore,  to  wit,  on  the  9tfa  day 
of  March,  1907,  while  L.  P.  Brown  was  en 
gaged,  as  conductor,  In  the  discharge  of  his 
duties  in  the  town  of  Lancaster,  state  of 
South  Carolina,  he  met  his  death  by  reason 
of  the  Joint  and  concurrent  negligence,  care- 
lessness, recklessness,  willfulness,  and  wan- 
tonness of  the  defendants.  In  the  following 
particulars:  At  the  said  station  it  was  the  du- 
ty of  plaintiffs  Intestate  to  pick  up  live  freight 
cars,  which  were  on  the  siding  at  the  depot, 
and  attach  them  to  his  train  on  the  main 
line;  that  he  cut  his  engine  loose  from  the 
cars  on  the  main  line,  and  backed  it  upon 
the  side  track,  and  coupled  to  the  cars  next 
to  his  said  engine,  for  the  purpose  of  push- 
ing the  five  cars,  which  he  was  to  pick  up, 
on  the  main  line,  and  couple  them  to  his 
train;  and  after  pushing  the  said  cars  up 
the  grade  on  the  main  line,  and  while  the 
said  L.  P.  Brown  was  upon  said  side  track 
and  in  the  discharge  of  his  duties,  he  was 
killed,  being  caught  between  the  cars,  which 
he  was  to  pick  up  as  aforesaid,  and  the  other 
cars  which  were  coupled  to  the  engine;  the 
said  cars,  which  he  was  to  pick  up,  rolling 
down  the  said  grade  in  the  direction  of  the 
said  L.  P.  Brown,  who  had  his  hack  to  them, 
and  the  backing  cars  attached  to  the  engine; 
which  collision  was  due  to  the  Joint  aind  con- 
current carelessness,  negligence,  reckless- 
ness, willfulness,  and  wantonness  of  the  de- 
fendants (a)  In  not  furnishing  plaintiff's  in- 
testate a  safe  place  to  do  the  work  required 
of  him,  the  said  side  track  from  the  point 
of  the  switch  on  the  main  line  in  the  direc- 
tion of  the  depot  being  upon  a  dangerously 
steep  grade;  (b)  in  not  furnishing  plaintiff's 
intestate  with  a  force  of  hands  sufficiently 
adequate  to  handle  the  said  train  and  cars 
with  safety  and  to  do  the  work  required  of 
him;  (c)  the  brakes  and  appliances  upon  the 
five  cars,  which  he  was  to  pick  up  on  the 
said  siding,  were  insufficient  and  defective; 
(d)  the  brakemen  furnished  to  handle  the 
said  cars  were  green,  inefficient,  and  inex- 
perienced; (e)  in  permitting  the  said  five 
cars,  which  had  been  placed  on  the  main 
line,  to  roll  down  the  said  grade,  and  not 
warning  plaintiff's  intestate  of  the  danger; 
(f)  in  backing  the  train  at  the  same  time  the 
other  cars  were  rolling  down  the  said  grade, 
without  signal  to  that  effect  by  plaintiff's  in- 
testate, and  without  warning  him  of  the 
danger;  (g)  in  not  furnishing  him  with  ap- 
pliances which  would  enable  him  to  both 
couple  and  uncouple  the  cars,  without  neces- 
sitating his  presence  between  them,  the  oth- 
er couplers  furnished  being  unsafe  and  de- 
fective in  this  particular;  (h)  this  being  the 
second  trip  of  plalntlflTs  intestate  over  the 
said  road,  furnishing  him  with  a  green  and 
inexperienced  crew  to  assist  in* the  manage- 
ment of  the  said  train  and  the  prosecution 
of  his  work." 

The  defendant  Southern  Railway  Company 
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denied  the  allegations  of  the  complaint,  ex- 
cept the  corporate  existence  of  the  defend- 
ants, and  set  up  the  defense  of  contributory 
negligence,  on  the  part  of  the  plaintilTs  In- 
testate, in  endeavoring  to  cross  the  track 
of  defendants'  railroad  while  the  engine  and 
cars  were  in  motion — the  danger  being  ob- 
vious— ^and  in  violating  the  rules  of  the  de- 
fendants by  going  between  the  cars  while 
the  same  were  in  motion. 

At  the  close  of  the  plaintUTs  testimony,  the 
defendants  made  a  motion  for  a  nonsuit 
on  the  ground  that  the^e  was  no  testimony 
tending  to  show  negligence  on  the  part  of 
the  defendants,  and,  further,  that  the  testi' 
mony  showed  the  injury  was  caused  by  the 
negligence  of  a  fellow  servant,  inasmuch  as 
plaintifiTs  Intestate  was  injured  while  dis- 
charging the  duties  of  a  brakeman.  This 
motion  was  refused.  At  the  close  of  all  the 
testimony,  the  defendants  made  a  motion  to 
direct  a  verdict  on  the  grounds  just  men- 
tioned, and  upon  the  further  ground  of  con- 
tributory negligence  on  the  part  of  plaintifiTs 
intestate,  which  motion  was  also  refused. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintifiE  for  $8,000. 

The  first  question  that  will  be  considered 
is  whether  there  was  error  on  the  part  of 
his  honor,  the  presiding  judge,  in  refusing 
the  motion  for  a  nonsuit,  on  the  ground 
that  there  was  no  testimony  tending  to  show 
negligence.  It  is  only  necessary  to  state 
that  there  was  testimony  to  the  effect  that 
the  appliances  for  coupling  the  cars  were  de- 
fective, to  show  that  the  exception  pre- 
senting this  question  cannot  be  sustained. 

We  proceed  to  consider  whether  there  was 
error  in  overruling  the  motion  for  nonsuit, 
on  the  ground  that  the  injury  was  caused  by 
the  negligence  of  a  fellow  servant.  George 
W.  Harris,  a  witness  for  the  plaintifif,  testified 
as  follows:  "Q.  Did  you,  or  did  you  not, 
hear  Mr.  Gillespie  tell  him  (plaintifiTs  intes- 
tate) to  slack  back,  couple  up,  and  'Let's  get 
through*?  A.  Yes,  sir;  he  told  him  to  hurry 
up  and  'Let's  get  through';  he  wanted  to  clear 
the  freight  train  for  the  passenger  train. 
Q.  The  passenger  was  to  come  soon?  A. 
Yes,  sir.  Q.  Who  was  Mr.  Gillespie?  A.  He 
was  a  train  dispatcher,  I  think — trainmas- 
ter."  There  was  also  testimony  tending  to 
show  that  the  crew  was  insufficient  in  num- 
ber; that  the  brakes  were  defective,  and  that 
it  was  necessary  to  go  between  the  cars  to 
eflTect  the  coupling;  that  previous  to  going 
between  the  cars  the  deceased  made  several 
unsuccessful  efforts  to  couple  them  by  means 
of  an  iron  lever  fastened  on  the  side  of 
the  car.  This  case  falls  within  the  principle 
announced  in  the  case  of  Hall  v.  Ry.,  81  S. 
C.  522,  62  S.  E.  848,  the  syllabus  of  which 
is  as  follows:  "Nonsuit  moved  on  grounds  of 
assumption  of  risk  and  contributory  negli- 
gence properly  refused,  as  the  court  could  not 
conclusively  decide  from  the  evidence  that 


plaintifif,  a  freight  train  conductor,  assumed 
the  risk,  or  was  guilty  of  contributory  negli- 
gence, in  coupling  the  cars  by  going  between 
them  when  he  could  make  the  coupling  in 
no  other  way,  on  account  of  a  defective 
coupling  appliance,  in  such  an  emergency  as 
would  justify  a  reasonably  prudent  man  in 
going  between  the  cars,  nor  could  the  court 
conclusively  infer  from  the  circumstances 
that  it  was  contributory  negligence  for  him 
to  go  a  few  inches  too  far  after  getting  be- 
tween the  cars  in  making  the  coupling."  See, 
also,  Carson  v.  Ry.,  68  S.  G.  55,  46  S.  B.  525. 
This  ruling  also  disposes  of  the  question  of 
contributory  negligence. 

The  next  question  that  will  be  considered 
is  whether  the  plaintifif  was  precluded  from 
recovering  damages  by  reason  of  the  fact 
that  her  intestate  violated  the  rules  of  the 
defendants  forbidding  employes  to  go  be- 
tween the  cars  for  the  purpose  of  coupling, 
or  to  attempt  to  couple  while  the  train  was 
In  motion.  The  testimony  tended  to  show 
that  there  was  such  an  emergency  as  requir- 
ed the  conductor  to  couple  the  cars  in  the 
manner  hereinbefore  set  forth.  The  case, 
therefore,  comes  within  the  rule  stated  in 
Hall  V.  Ry.,  81  S.  O.  522,  62  S.  B.  848. 

The  third  exception,  relating  to  punitive 
damages,  cannot  be  considered,  for  the  rea- 
son that  the  request  therein  mentioned  is  not 
set  out  in  the  record. 

The  foregoing  conclusions  practically  dis- 
pose of  all  questions  raised  by  the  excep- 
tions. 

The  jtfdgment  of  the  circuit  court  is  af- 
firmed. 


(60  W.  Va.  648)  (65  W.  Va.  401) 
COOPER  V.  UPTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.   27.   1906.    On    Rehearing,    March 
30,  1909.    Further  Rehearing  De- 
nied May  12,  1909.) 

1.  Brokeks  (§  49*)— Right  to  OoMMissiONa— 
Contract. 

Where  a  contract  between  the  owner  of  land 
and  a  real  estate  agent  provides,  in  substance, 
that,  if  a  party  or  parties  presented  by  the  agent 
want  to  buy  the  land  at  a  price  satisfactory 
to  the  owner,  the  agent  shall  be  paid  5  per 
centum  commission,  the  agent  must  substantially 
comply  with  the  contract  by  presenting  or  pro- 
ducing a  party  or  parties  able,  willmg,  and 
ready  to  buy  the  land  at  a  price  satisfactory  to 
the  owner,  before  the  agent  will  be  entitled 
to  commissions. 

[Ed.    Note.— For   other    cases,    see    Brokers, 
Cent  Dig.  S§  70-72;  Dec  Dig.  ^  49.*] 

2.  Brokers  (S   66*)-^OoiiMissiONa~NEaoTiA- 
TiONs  Direct  with  Principal. 

If  the  negotiation  resulting  in  a  sale  of 
the  land  was  not  carried  on  by  the  agent  but 
by  the  owner,  the  aeent  must  show  that  he  was 
the  efficient  cause  of  the  negotiation  resulting  in 
the  sale,  before  he  will  be  entitled  to  commis- 
sions. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  §§  S5-S9;  Dec.  Dig.  i  66.*] 


«For  oth«r  oases  see  same  topic  and  secUon  NUMBER  In  Deo.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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3.  Brokers  (§  86*)--CoMMissioNa— Evidence. 

When  the  owner  voluntarily  consummntes  a 
sale  and  conveys  the  land,  this  is  conclusive 
evidence  that  the  price  is  satisfactory,  and  that 
the  purchaser  is  willing  and  ready  to  buy. 

[M.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.   §  86.*] 

4.  Evidence  (§  77*)  —  Pbesumptions  —  Fail- 
URE  TO  Call  Witnesses. 

There  is  no  presumption  against  a  defend- 
ant for  failure  to  call  witnesses,  or  any  particu- 
lar witness,  when  the  plaintiff,  carrying  the 
burden  of  proof,  has  not  made  a  prima  facie 


[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  97 ;  Dea  Dig.  §  77.*] 

5.  Evidence    (§    86*)— Presumptions— Fail- 
ure TO  Call  Witness. 

Such  presumption  cannot  be  used  to  relieve 
the  plaintiff  from  the  burden  of  proving  his  case. 
[Ed.    Note.— For   other   cases,   see   Evidence, 
Dec.  Dig.  t  86.*] 

6.  Account  Stated  (§  3*)— Previous  Indebt- 
edness. 

There  can  be  no  account  stated  where  there 
ii  no  pre-existing  debt  or  liability. 

[Ed.  Note.— For  other  cases,  see  Account 
Stated,  Cent.  Dig.  §  13;  Dec.  Dig.  $  3.*] 

7.  Account  Stated  (§  7*)— Effect. 

An  account  stated,  in  the  absence  of  fraud, 
mistake,  error,  ©r  omission,  determines  only  the 
amount  of  the  debt  when  a  liability  exists. 
Alone,  it  cannot  create  a  liability  where  none 
previously  existed. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  §§  41-49;  Dec  Dig.  S  7.*] 

8.  Account  Stated  (§  6*)— Implied  Assent 
OF  Party  to  be  Charged. 

Where  there  is  no  pre-existing  debt  or  lia- 
bility, the  rendering  of  an  account,  to  one  who 
keeps  it  without  objection,  does  not  make  an 
account  stated. 

[Ed.  Note.— For  other  cases,  see  Account  Stat*- 
ed,  Cent  Dig.  tS  3<M0;  Dec  Dig.  §  6.*] 

On  Rehearing. 

Q.  Rights  of  Brokers. 

The  syllabus  in  this  case,  reported  in  60 
W.  Va.  648,  reconsidered  and  approved. 

Miller,  P.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court  of  Upshur 
County. 

Bill  by  Jobn  T.  Cooper  against  B.  M.  Up^ 
ton.  Decree  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  bill  dismissed. 

Dent  &  Dent  and  Jake  Fisher,  for  appel- 
lant   Liinn,  Byrne  &  Cato,  for  appellee. 

COX,  J.  This  suit  in  equity,  with  attach- 
ment, was  brought  by  John  T.  Cooper,  of 
Parkersburg,  W.  Va.,  against  B.  M.  Upton, 
of  Rochester,  N.  Y.,  In  the  circuit  court  of 
Webster  county,  to  recover  5  per  cent,  com- 
missions claimed  by  Cooper  upon  the  sale 
price  of  a  certain  tract  of  land  known  as  the 
"Porter"  or  "Upton'*  lands,  said  to  contain 
10,012  acres,  lying  in  Webster,  Randolph,  and 
Pocahontas  counties.  The  cause  was  re* 
moved  'to,  and  heard  by,  the  circuit  court  of 
Upshur  county,  resulting  In  a  decree  in  favor 


of  Cooper  for  $7,718.25,  and  costs,  with  an 
order  of  sale  of  certain  real  estate  levied  on 
to  satisfy  the  decree  in  favor  of  Cooper. 
From  this  decree,  Upton  appeals. 

The  record  presents  three  questions,  which 
will  be  considered  in  the  following  order: 

(1)  What  was  the  contract,  if  any,  between 
appellant  and  appellee  in  relation  to  com- 
missions? The  contract  Is  disclosed  by  two 
letters  between  the  parties — one  by  appellee 
to  appellant  dated  November  22,  1900,  and  a 
reply  thereto  by  appellant  dated  November 
26,  1900.  In  the  letter  of  appellee,  after 
naming  certain  prospective  purchasers  of  the 
land,  he  says:  "These  parties  are  presented, 
as  are  all  others,  on  condition  that  you  se- 
cure me  in  an  absolute  commission  of  (5  per 
cent.)  five  per  cent.  In  case  of  sale  to  or 
through  any  of  the  parties."  In  the  reply  of 
appellant  he  says:  "I  have  yours  of  the  22d, 
and  note  what  you  say  about  the  syndicate 
of  eastern  and  English  parties.  I  will  not 
write  these  parties  at  all,  but  if  they  want 
the  property  at  a  satisfactory  price,  we  will 
pay  5  per  cent  commissions,  although  this 
is  an  exorbitant  price."  There  was  other 
correspondence  between  the  parties,  and  their 
evidence  was  taken  at  length,  but  there  is 
nothing  substantially  changing  the  contract 
as  shown  by  these  two  letters.  The  con- 
tract in  substance  was  that,  if  a  party  or  par- 
ties presented  by  appellee  wanted  to  buy  the 
land  at  a  price  satisfactory  to  the  owner,  the 
appellee  should  be  paid  5  per  centum  com- 
missions. Under  this  contract,  before  the 
appellee  would  be  entitled  to  commission  he 
must  substantially  perform  the  contract  by 
presenting  or  producing  a  purchaser  able, 
willing,  and  ready  to  buy  the  land  at  a 
price  satisfactory  to  the  owner.  Nichols  v. 
Whitacre  (Mo.  App.)  87  fl.  W.  594;  Forrester 
V.  Price,  6  Misc.  Rep.  308,  26  N.  Y.  Supp. 
799;  23  Am.  &  Eng.  Enc.  Law,  915,  916; 
19  Cyc.  240-242;  Greene  v.  O wings,  41  S.  W. 
264,  19  Ky.  Law  Rep.  580;  Weibler  t.  Cook 
(Sup.)  78  N.  Y.  Supp.  1029;  5  Current  Law, 
449-451.  If  the  final  negotiation  resulting 
In  a  sale  was  carried  on  by  the  owner  and 
not  by  the  agent,  the  latter  must  have  been 
the  efficient  cause  of  the  negotiation  by  tho 
purchaser  In  order  to  entitle  him  to  commis- 
sions. Halterman  v.  Lelnlng  (Sup.)  90  N.  Y. 
Supp.  397. 

(2)  Did  the  appellee  substantially  comply 
with  the  contract  and  thereby  become  en- 
titled to  commissions?  At  the  time  of  the 
contract,  the  records  of  the  counties  In 
which  the  land  was  situated  showed  that 
appellant  was  the  owner  of  the  land  in  his 
own  name,  and  was  taxed  therewith,  but  In 
fact  he  seems  to  have  held  it  for  the  Elk 
Land  &  Lumber  Ck>mpany,  in  which  he  and 
others  were  interested.  The  sale  of  the  land, 
at  the  price  upon  which  appellee  claims  com- 
missions, was  made  on  the  8th  day  of  April, 
1902,  through  J.  K.  Moore,  of  Washington 
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City,  to  Arthur  Lee»  trustee  for  Hexury  G. 
Davis.  An  agreement  or  memorandum  was 
on  tliat  day  entered  into  by  Moore,  as  agent 
for  the  appellant  and  the  other  owners  of 
the  land,  with  Lee,  trustee,  for  the  sale  of 
the  land,  at  $13  per  acre,  and  $5,000  was 
then- paid  by  check  of  Henry  G.  Davis.  On 
the  16th  of  May,  1902,  those  Interested  in  the 
land  or  in  the  Elk  Land  &  Lumber  Company, 
including  appellant,  entered  into  a  written 
agreement  reciting  the  facts  in  relation  to 
the  sale,  and  ratifying  snd  confirming  the 
sale.  This  sale  was  carried  out  in  part  by 
deed  made  the  9th  of  July,  1903,  by  appel- 
lant and  wife,  and  Lee,  trustee,  and  wife,  to 
Henry  G.  Davis,  whereby  the  facts  in  rela- 
tion to  the  sale  were  recited,  and  7,628  acres 
of  the  land  (being  the  part  lying  in  Ran- 
dolph and  Pocahontas  counties)  were  con- 
veyed to  Davis.  The  deed  further  provided 
tfiat  the  title  to  the  residue  of  the  land  (be- 
ing the  part  lying  In  Webster  county)  should 
remain  in  appellant,  subject  to  the  contract 
of  sale  to  Arthur  Lee,  trustee.  It  is  argued 
that  the  said  agreement  of  sale  is  void,  and 
tliat  its  date  cannot  be  taken  as  the  date  of 
the  sale,  because  it  was  made  without  au- 
thority of  the  own^  or  owners  of  the  land. 
The  answer  to  this  is  that  Moore  professed 
to  act  for  the  owner  or  owners,  and  that 
the  sale  was  afterwards  ratified  and  con- 
firmed by  the  owner  or  owners,  and  that 
conveyance  of  part  of  the  land  was  made 
pursuant  to  the  agreement  of  sale.  Conse- 
quently, the  8th  of  April,  1902,  must  be  taken 
as  the  date  of  the  actual  sale  or  contract  of 
sale.  RufPner  v.  Hewitt,  7  W.  Va.  685;  Union 
Bank  v.  Beime,  1  Grat  (Va.)  227;  Devendorf 
V.  Oil  Co.,  17  W.  Va.  185.  The  question  then 
Is,  did  the  appellee  present  or  produce  the 
purchaser  at  this  sale?  The  fact  that  a 
sale  was  consummated,  and  a  deed  for  the 
land  made  voluntarily,  must  be  taken  as  con- 
clusive evidence  that  the  price  was  satisfac* 
tory,  and  that  the  purchaser  was  willing  and 
ready  to  purchase.  5  Current  Law,  450;  Mar- 
cey  V.  Whallon,  115  111.  App.  435;  Marks  v. 
Elliot  (Sup.)  90  N.  Y.  Supp.  331;  Norman  v. 
Hopper  (Wash.)  80  Pac.  551. 

The  theory  of  the  appellee  is  that  he  was 
the  efficient  cause  of  the  negotiation  and  pur- 
chase by  Davis.  He  does  not  claim  that  he 
had  any  correspondence,  negotiation,  or  con- 
nection previous  to  the  sale  with  Davis  or 
Lee  directly.  He  does,  however,  claim  that 
Henry  G.  Davis  and  S.  B.  Elkins  were  gener- 
al business  partners,  and  were  partners,  or 
Jointly  Interested,  in  this  purchase  at  the 
time  it  wa9  made,  and  that  his  efforts  and 
correspondence  with  Elkins  and  with  others 
caused  the  negotiation  and  purchase  by  Davis, 
and  that  the  purchase  by  Davis  was  in  fact 
for  Davis  and  Elkins.  That  Elkins  was  in* 
terested  In  the  land  at  a  date  subsequent  to 
the  sale  cannot  be  disputed,  but  was  he  In- 
terested at  the  time  of  the  purchase  by 
Davis?  This  constitutes  one  of  the  principal 
controversies  in  the  case,  bearing  upon  which 
much  of  th%  evidence  was  introduced.    It  Is 


not  our  purpose  to  detail  at  length  the  evi- 
dence, but  we  shall  notice  some  of  the  salient 
circumstances  and  features  of  the  evidence 
relied  upon  by  the  appellee  to  show  that 
Elkins  was  interested  at  the  time  of  the  sale, 
and  that  the  correspondence  and  efforts  of 
appellee  with  Elkins  caused  the  negotiation 
and  purchase  by  Davis. 

(a)  Appellee  insists  that,  by  failing  to 
deny,  the  appellant  has  admitted  to  be  true 
the  allegations  of  the  bill  that  "at  and  for 
a  long  time  prior  to  the  date  of  the  execution 
of  said  contract  (of  sale)  Henry  G.  Davis 
and  S.  B.  Elkins  were,  and  had  been,  partners 
in  the  purchase,  development,  and  sale  of 
large  boundaries  of  coal  and  timber  lands  ta 
that  section  of  the  state  in  which  the  10,012 
acres  is  situated,"  and  *that  It  was  their 
custom,  where  land  purchases  were  made,  to 
take  the  title  thereto  in  the  name  of  one  or 
the  other  of  said  partners  for  the  benefit  of 
both."  Tumhig  to  the  adswer,  we  find 
that  it  denies  that  Davis  and  Elkins  "were 
jointly  beneficiaries,"  and  denies  "that  the 
said  Davis  and  Elkins  were  business  part- 
ners,*' and  denies  "the  allegation  In  said 
amended  bill  that  It  was  and  is  the  cus- 
tom of  said  Davis  to  take  property  In 
the  name  of  said  Elkins  or  of  a  trustee  for 
himself  and  said  Elkins  Yor  his  benefit  In 
any  manner."  These  constitute  a  substan- 
tial denial  of  the  partnership  relations  be* 
tween  Davis  and  Elkins  alleged  in  the  bill, 
and  throw  the  burden  of  proof  thereof  upon 
appellee. 

03)  It  is  shown  that  Henry  G.  Davis  Is  the 
father-in-law  of  S.  B.  Elkins  and  Arthur  Lee. 
Of  course,  standing  alone,  this  Is  no  proof  of 
partnership  or  of  Joint  interest 

(c)  It  Is  shown  that  both  Davis  and  Elkins 
were  Interested  in  the  purchase  or  ownership 
of  other  lands  and  business  enterprises,  and 
that  each  was  interested  in,  and  the  owner 
Individually  and  separately  of,  other  lands. 
In  no  case  is  ft  shown  that  Davis  and  Elkins 
were  partners.  No  agreement  to  share  prof- 
its and  losses  is  shown.  The  most  that  can 
be  said  of  the  evidence  In  this  regard  is  that 
it  shows  that  in  some  cases  Davis  and  El- 
kins were  interested  in  the  same  properties 
and  business  enterprises.  Usually,  others  al- 
so were  interested  with  them.  In  some  cases, 
each  was  interested  alone.  This  evidence  is 
insufflcient  to  establish  that  they  were  In- 
terested together  in  the  purchase  in  question. 

(d)  With  the  evidence  of  appellee,  he  files 
his  correspondence  with  Elkins,  covering  a 
period  from  October  80,  1901,  to  May  12, 
1902,  inclusive.  This  correspondence  shows 
that  appellee  endeavored  to  interest  Elkins 
In  the  purchase  of  this  land  and  other  lands, 
and  that  Elkins  did  become  interested  to  the 
extent  of  writing  a  letter  to  appellee  dUted 
January  30,  1902,  asking  a  price  on  this  land 
or  an  Interest  in  It,  and  also  asking  how  long 
after  April  1st  appellee  could  give  an  option 
On  May  12,  1902,  after  inquiry  by  appellee 
as  to  a  resale  of  the  land,  Elkins  wrote  to 
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appellee :  "We  will  not  sell  the  Upton  tract 
as  we  bought  It  to  hold."  This  letter  was  a 
month  and  four  days  after  the  sale  In  ques- 
tion. It  Is  argued  that  this  letter  shows 
that  Elkins  was  interested  in  this  land.  If 
so,  it  does  not  show  when  and  how  he  became 
Interested,  or  that  he  was  interested  at  the 
time  of  the  purchase  by  Davis. 

(e)  The  plaintiff  testifies  that  on  the  19th 
of  April.  1902,  In  Washington  City,  he 
learned  from  Arthur  Lee  that  he  represeited 
Davis  and  Elkins  in  the  purchase  of  West 
Virginia  lands,  and  that  they  had  Just  bought 
the  Upton  lands;  that  Davis  came  Into  the 
room  at  the  time,  and  stated:  '*We  have 
just  bought  the  Upton  lands'* — and  that  later 
in  the  same  day  at  the  residence  of  Elkins 
he  stated  that  '*he  and  S'enator  Davis  had 
bought  the  Upton  lands."  These  statements 
fall  short  of  showing  with  certainty  that  El- 
kins was  interested  at  the  time  the  sale  in 
question  was  made.  They  would  be  equally 
true  if  Elkins  was  not  interested  at  the  time 
of  the  purchase  by  Davis,  but  became  inter- 
ested afterward  and  before  the  statements 
were  made.  No  objection  to  the  Elkins  let- 
ter and  to  these  statements  of  Davis,  Elkins 
and  Lee  was  brought  to  the  attention  of 
and  passed  on  by,  the  lower  court  Hence 
they  are  before  ub  without  objection.  We 
do  not  deem  it  necessary  to  decide  that,  so 
far  as  they  are  purely  hearsay  evidence,  they 
have  or  have  not  any  probative  force,  for  the 
reason  that.  If  given  full  credit,  they  fail,  in 
our  judgment,  to  establish  with  certainty  the 
fact  sought  to  be  established. 

(f)  It  is  shown  that  appellant  had  learned 
from  a  third  party,  before  the  time  of  the 
transactions  here  involved,  that  Davis  and 
Elkins  were  trying  to  buy  land  In  that  seo« 
tion  of  the  state.  On  April  3,  1902,  appellee 
wrote  to  appellant  saying:  "I  would  advise 
you  to  keep  matters  warm  with  Senator  Elk- 
Ins,  as  I  believe  that  he  and.  his  associates 
are  in  a  position  to  afford  to  pay  a  much 
higher  price  than  any  one  else."  No  one  Is 
named  In  this  letter  except  Elkins.  Who 
else  was  intended  by  the  writer  by  the  phrase 
"he  and  his  associates"?  Certainly  only 
some  person  or  persons  who  would  be  in- 
terested with  Elkins  In  the  purchase  of  the 
land.  Before  the  phrase  can  be  taken  as  a 
presentation  of  Davis,  it  must  be  shown  that 
he  was  interested  with  Elkins  in  the  pur- 
chase of  this  land.  It  Is  unreasonable  to  say 
that  the  writer  of  this  letter  intended  by 
that  phrase  to  present  a  person  not  inter- 
ested with,  but  who  acted  Independently  of, 
Elkins,  and  with  whom  the  writer  had  no 
correspondence,  negotiation,   or  connection. 

(g)  It  is  shown  that  appellee  made  a  gen- 
eral effort,  by  correspondence  and  otherwise, 
to  make  a  market  for  this  and  other  lands. 
He  claims  that  such  general  effort  caused 
the  negotiation  and  purchase  by  Davis.  The 
connection  between  the  general  effort  and 
this  particular  negotiation  and  sale  la  not 


shown.  The  conslnsloa  is  not  warranted 
that  any  general  effort  of  the  appellee  caus- 
ed the  negotiation  and  purchase  by  Davla 
Halterman  v.  Lelning,  supra. 

Considering  all  the  circumstances  and  evi- 
dence relied  upon  by  appellee,  they  fail  to 
show  that  Elkins  was  Interested  at  the  time 
of  the  sale  in  question,  or  that  appellee's 
efforts  with  Elkins  or  others  caused  the  sale 
to  Davis.  Many  of  the  circumstances  are 
consistent  with  the  hypothesis  that  Elkins 
was  interested  at  the  time  of  the  sale,  but 
they  are  not  of  that  conclusive  and  convin- 
cing nature  necessary  to  prove  with  certainty 
a  fact  Generally  they  are  consistent  with 
the  hypothesis  that  ETlkins  first  acquired  an 
interest  after  the  sale  in  question. 

It  is  insisted  that  there  is  a  presumption 
against  the  appellant  who  was  the  defend- 
ant below,  because  of  his  failure  to  call  J. 
K.  Moore  as  a  witness.  If  we  are  correct 
in  our  view  that  the  plaintiff  did  not  make 
a  prima  facie  case,  then  no  presumption  can 
arise  against  the  defendant  for  failing  to  call 
Moore  or  any  other  person  to  testify.  No  du- 
ty or  natural  motive  can  be  attributed  to  a 
defendant  to  call  witnesses  until  there  is  a 
prima  facie  case  against  him.  The  basis  of 
a  presumption  against  a  party  for  failure 
to  produce  evidence  peculiarly,  within  his 
power  is  the  natural  motive  which  he  Is  sup- 
posed to  possess  to  produce  evidence  in  his 
favor.  Hence  the  law  raises  the  presump- 
tion that,  if  he  does  not  follow  such  natural 
motive.  It  Is  because  the  evidence  would,  if 
produced,  be  against  him.  The  force  of  the 
presumption  depends  upon,  and  corresponds 
in  degree  to,  the  force  of  the  motive.  If  titiere 
can  be  no  natural  motive  to  produce,  there 
can  be  no  presumption  against  the  party  tot 
failure  to  produce.  Such  presumption  cannot 
take  the  place  of  proof  on  the  part  of  the  oth- 
er party  carrying  the  burden  of  proof.  Stout 
V.  Sands,  56  W.  Va.  663,  49  S.  B.  428 ;  Whart 
Ev.  §  1267;  16  Cyc.  1064;  Dlel  v.  Mo.  Pac 
Ry.,  87  Mo.  App.  454.  See,  also.  Union  Trust 
Co.  v.  McClellan,  40  W,  Va.  405,  21  S.  K. 
1025;  Garber  v.  Blatchley,  51  W.  Va.  147,  41 
S.  E.  222;  Vandervort  v.  Fouse,  52  W.  Va. 
214,  43  S.  E.  112;  Wells-Stone  Co.  v.  Truax, 
44  W.  Va.  531,  29  S.  B.  1006;  Hefflebower  v. 
Detrich,  27  W.  Va.  16;  Dewing  v.  Hutfon,  4S 
W.  Va.  576,  87  S.  B.  670;  Wheeling  v.  Hauley, 
18  W.  Va.  472 ;  Robinson  v.  Woodford,  37  W. 
Va.  377,  16  S.  E.  602.  Other  reasons,  which 
many  authorities  hold  sufficient  to  prev^t 
the  raising  of  a  presumption,  exist  in  this 
case.  So  far  as  the  evidence  discloses,  the 
witness  Moore  was  at  Washington  City  and 
out  of  the  jurisdiction  of  the  court  Also 
his  evidence,  if  favorable  to  appellant  could 
not  have  been  superior  to  the  evidence  of 
Davis  and  Lee  taken  for  him,  but  simply  cor- 
roborative as  to  the  main  questions  in  issua 
It  is  obvious  that  the  presumption  cannot 
be  raised  against  appellant  for  falling  t» 
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call  Moore  as  a  wltneaa  1  Wig.  By.  285-288. 
In  this  case  the  appellant  did  not  rest  upon 
the  failure  of  the  appellee  to  make  a  prima 
facie  case.  If  it  might  be  said  that  appellee 
did  make  a  prima  facie  case,  then  we  have 
the  eyidence  of  Henry  O.  Davis  and  Arthur 
Lee,  taken  for  appellant,  positively  to  the 
effect  that  Elkhis  was  not  interested  in  the 
sale  in  question  at  the  time  it  took  place,  but 
that  Elkins  became  interested  subsequently, 
and  that  appellee  was  not  instrumental  in 
causing  the  negotiation  resulting  in  the  sale 
to  Davis.  Davis  and  Lee  say  that  Lee, 
trustee,  acted  In  the  original  purchase  for 
Davis  alone,  and  that  the  purchase  was  for 
Davis  alone.  Unquestionably  this  evidence 
overcomes  any  tendency  which  might  be  at- 
tributed to  the  evidence  and  circumstances 
la  the  opposite  direction.  This  court  will  re- 
verse a  decree  of  the  circuit  court,  determin- 
ing a  question  of  fact  on  conflicting  evidence, 
where  it  clearly  appears  that  the  decree  is 
against  the  weight  and  preponderance  of  the 
evidence.  Wallace  v.  Douglass,  68  W.  Va. 
102,  51  S.  B.  869.  It  is  clear  to  us  that  it 
does  not  appear  that  appellee  substantially 
complied  with  his  contract  and  thereby  be- 
came entitled  to  commissions. 

(3)  Is  the  appellee  entitled  to  recover  up- 
on an  account  stated?  By  consent  appellee 
amended  his  bill  so  as  to  set  up  an  account 
stated,  based  upon  a  letter  written  by  him 
to  appellant  dated  April  19, 1902.  The  letter 
is  as  follows :  "Mr.  B.  M.  Upton,  Rochester* 
N.  Y.—Dear  Sir :  I  learned  to-day  tliat  Sena- 
tor Blkins  and  associates  have  taken  over 
the  ten  thousand  and  twelve  acres.  Thus 
you  will  see  that  ( notwithstanding  the  state- 
ment made  in  one  of  your  recent  letters  that 
you  did  not  think  the  Senator  meant  busi- 
ness) I  have  succeeded  in  interesting  him  to 
the  point  of  buying.  You  will  remember  that, 
according  to  our  agreement,  my  commission 
of  five  per  cent  was  to  become  payable  up- 
on execution  of  the  contract  of  sale.  This, 
on  a  basis  of  fifteen  dollars  per  acre^  the 
price  named  by  you  verbally  in  Rochester 
last  September,  would  amount  to  $74!K)9. 
Please  bear  this  fact  in  mind,  for  I  will  hold 
you  to  your  agreement  strictly.  Yours  truly, 
John  T.  Cooper."  This  letter  was  not  replied 
to  by  appellant  but  he  retained  the  letter 
without  objection  to  its  contents.  If  we  are 
correct  in  holding  that  the  appellee  did  not 
show  himself  entitled  to  commissions  under 
the  contract  then  the  question  of  account 
stated  is  solved.  To  make  an  account  stated 
so  as  to  evidence  indebtedness,  there  must 
be  two  parties,  a  debtor  and  a  creditor.  1 
Cyc  SQ5.  There  must  be  a  pre-existing  in- 
debtedness, or  there  is  no  account  to  state. 
Hopkins  V.  Logan,  5  M.  &  W..241 ;  Lubbock  v. 
Tribe,  3  M.  &  W.  006;  Tucker  v.  Barrow,  7 
B.  &  A.  624;  Lemere  v.  Elliott  6  H.  &  N, 
656;  2  Chitty  on  Cont  961,  962;  2  Chltty,  PI. 
(16th  Bd.)  32;  Mellon  v.  Campbell,  11  Pa. 
415;  Zacarino  %  PaUotti,  49  Conn.  38;  Van 


Bebber  v.  Plunkett  (Or.)  88  Paa  TOT;  1  Am. 
&  £ng.  Enc  Law,  440;  Stenton  v.  Jerome, 
54  N.  Y.  480;  Schutz  v.  Morette,  146  N.  Y. 
137,  40  N.  B.  780;  Knight  v.  Taylor  (N.  C.) 
42  S.  B.  537;  1  Am.  &  Bng.  Enc.  PI.  &  Pr. 
87;  Powers  v.  Ins.  Co.  (Vt)  35  Atl.  331. 
"Now  to  make  an  account  stated  the  account 
must  be  stated  with  reference  to  a  debt  at  the 
time  due  and  owing."  Baron  Parke,  In  Cough 
V.  Findon,  7  Bxc.  48-60.  An  account  stated, 
in  the  absence  of  fraud,  mistake,  error,  or 
omission,  determines  only  the  amount  of  the 
debt  where  a  liability  exists.  It  cannot  be 
made  the  instrument  to  create  per  se  a  lia- 
bility where  none  previously  existed.  1  Am. 
A  Eng.  Enc.  Law,  440;  Davis  v.  Bank,  19 
Wash.  65,  52  Pac.  526.  Where  there  is  no 
pre-existing  debt  or  liability,  the  rendering 
of  an  account  to  one  who  keeps  It  without 
objection,  does  not  make  an  account  stated. 
1  Cyc.  380;  Davis  v.  Bank,  supra.  These 
principles  apply  where  it  is  sought  to  estal)- 
llsh  an  indebtedness  by  means  of  an  account 
stated.  It  may  be  said  that  some  cases  in- 
dicate that  without  fraud,  mistake,  error,  or 
omission,  the  correctness  of  the  items  of  the 
original  debt  must  be  taken  as  shown  by  the 
stated  account  But  this  statement  must  not 
be  taken  to  mean  that  the  previous  transac- 
tions cannot  be  investigated  so  far  as  to  as- 
certain whether  or  not  the  relationship  of 
debtor  and  creditor  existed  previous  to  the  ac- 
count stated.  An  examination  of  our  cases 
will  show  that  they  are  consistent  with  the 
principles  above  stated.  Where  the  doctrine 
of  account  stated  or  account  settled  has 
been  applied,  it  has  been  in  those  cases  in 
which  there  was  a  previous  indebtedness  or 
liability.  See  Townes  v.  BIrchett  12  Leigh 
(Va.)  173;  Lyne  v.  Gilliat  8  Call  (Va.)  5; 
Mertens  v.  Nottebohms,  4  Grat  (Va.)  163; 
McNeel  v.  Baker,  6  W.  Va.  153;  RufCner  v. 
Hewitt  T  W.  Va.  585;  Robertson  v.  Wright 
17  Grat  (Va.)  534;  Shrewsbury  v.  Tufts,  41 
W.  Va.  212,  23  S.  B.  692;  BicCarty  v.  Chal- 
fant  14  W.  Va.  531;  Cilrrey  v.  Lawler,  29 
W.  Va.  Ill,  11  S.  B.  897;  Batson  v.  Tlndley, 
52  W.  Va.  343,  43  S.  B.  142;  Chapman  v. 
Salt  Co.,  57  W.  Va.  395,  50  S.  B.  601;  and 
other  cases. 

For  the  reasons  stated,  the  decree  com- 
plained of  is  reversed,  and  the  bill  dismissed. 

On  Rehearing. 

WILLIAMS,  J.  This  case  is  Reported  in 
00  W.  Va.  648  (see  page  523,  ante),  and  will 
be  found  therein  stated.  Ounsel  for  appellee, 
in  their  supplemental  petition  for  rehearing, 
assign  eight  reasons  why  a  rehearing  should 
be  iiad,  and  the  former  decree  of  this  court 
reversed,  and  the  decree  of  the  lower  court 
afiBrmed.    These  will  be  noted  in  their  order. 

First  This  assignment  refers  only  to  the 
oral  argument  made  in  this  court  by  counsel 
for  appellant,  which  counsel  for  appellee  says 
was  done  in  violation  of  an  understanding 
between  them  that  the  case  was  to  be  sub* 
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mltted  on  brlefis  alone.  It  does  not  go  to  the 
merits  of  the  controversy. 

Second.  It  Is  insisted  that  this  court  should 
not  have  held  that  the  sale  of  the  land  was 
made  by  Moore  to  Lee,  trustee  for  Davis,  on 
the  8th  day  of  April,  1902.  If  the  sale  was 
not  made  on  this  day,  there  is  no  evidence 
that  it  was  made  on  any  other  particular 
day.  A  certified  copy  of  the  contract  enter- 
ed into  hy  J.  K.  Moore,  as  agent  for  E.  M. 
Upton,  and  Arthur  Lee,  trustee,  bears  date 
on  April  8,  1902.  It  is  signed  by  J.  K.  Moore, 
agent,  and  is  acknowledged  by  him  before,  a 
notary  public  in  the  city  of  Washington  on 
the  24th  day  of  April,  1902,  and  was  record- 
ed in  Webster  county  on  May  8,  1902.  The 
copy  in  the  record  is  an  attested  copy  by  the 
clerk  of  the  county  court.  It  is  presumed  to 
have  been  executed  on  the  day  of  its  date, 
and  the  record  furnishes  no  evidence  to  over- 
come this  presumption.  The  day  of  its  date, 
rather  than  the  day  of  its  aclmowledgment, 
will  be  taken  as  the  actual  date  of  execution. 
Furguson  v.  Bond,  3Q  W.  Va.  561,  20  S.  B. 
591.  According  to  appellee's  contention  it 
must  have  been  executed  before  the  19th, 
because  on  that  day  he  says  he  learned  of 
the  sale ;  and,  if  executed  on  any  day  before 
the  acknowledgment,  why  not  on  the  8th. 
There  is  no  evidence  of  any  other  date. 
Moore  embodies  the  following  language  in 
the  contract  of  sale:  "My  authority  for  sign- 
ing this  agreement  of  sale  is  letters  and  a 
telegram  from  E.  M.  Upton,  dated  Rochester, 
N.  Y.,  April  7,  1902,  addressed  to  me,  and 
which  reads  as  follows:  *Close  deal  at  thir- 
teen dollars  net  to  us,  if  five  thousand  dol- 
lars is  deposited  in  some  bank  as  trustee.' " 

It  is  insisted  that  the  agreement  of  May 
16,  1902,  does  not  refer  to  the  sale  on  the 
8th  of  April.  But  we  can  hardly  see  how 
this  omission  to  mention  the  date  of  the 
sale  would  be  evidence  of  the  date.  It  nei- 
ther proves,  nor  disproves,  that  the  sale  was 
on  April  8th.  It  does  not  bear  on  the  point. 
The  agreement  of  May  16,  1902,  was  entered 
into  between  E.  M.  Upton,  who  held  the  le- 
gal title  to  the  lands,  and  five  others,  who 
were  interested  as  owners  with  him,  for  the 
purpose  of  ratifying  the  sale  which  had 
been  made  by  Upton  to  Lee,  aa  trustee  of 
Henry  G.  Davis.  It  recites  that  the  sale  had 
been  made  "with  the  concurrence  and  assent 
of  all  of  the  owners  of  the  land,  with  the  ex- 
ception of  John  T.  McGraw,"  and  seems  to 
have  been  made  for  the  purpose  of  showing 
his  assent  to  the  sale  which  he  had  thereto- 
fore objected  to;  he  being  one  of  the  own- 
ers. It  does  not  refer  to  the  sale  to  Lee  by 
any  date.  This  agreement  simply  ratifies  a 
sale  made  by  Upton  to  Lee,  trustee,  and  there 
is  no  contention  that  Upton  made  more  than 
one  sale  to  him.  The  plaintiff  says  that  he 
was  in  Washington,  D.  C,  on  the  19th  of 
April,  1902,  and  learned  from  Arthur  Lee 
that  he  represented  Senator  Davis  and  S.  B. 
Elklns  in  the  purchase  of  West  Virginia 
lands,   and  that  they  had  Just  bought  the 


"Upton  lands."  He  also  says:  -"A  little  later 
Henry  G.  Davis  came  into  the  room  and  stat- 
ed: 'We  have  Just  bought  the  Upton  lands.' " 
He  further  states  that  later  on  the  same  day 
he  was  at  the  residence  of  Senator  Elkins, 
and  that  "he  stated  to  me  in  so  many  words 
that  he  and  Senator  Davis  had  bought  the 
Upton  lands."  Suppose  this  testimony  were 
admissible,  it  certainly  would  not  disprove 
the  fact  that  the  sale  was  made  on  April  8, 
1902. 

Third.  It  is  claimed  by  counsel  for  appel- 
lee that  the  record  makes  out  a  partnership, 
or  Joint  Interest,  between  Davis  and  Elkins 
at  the  time  of  the  purchase.  This  fact  he 
says  is  not  sufiSclently  denied  in  the  answer, 
and  is  therefore  virtually  admitted.  But  we 
find  the  answer  to  contain  the  following  de- 
nial: "But  he  denies  that  Stephen  B.  El- 
kins and  Henry  G.  Davis  were  Jointly  bene- 
ficiaries, or  that  said  Elkins  was  In  any  man- 
ner Interested  with  the  said  Davis,  or  that 
any  other  person  participated  with  him  as  a 
sole  cestui  que  trust,  or  that  said  Davis  and 
Elkins  were  business  partners."  And  in  an- 
other part  of  his  answer  he  avers  that  Davis 
bought  the  land  for  himself,  and  that  "prior 
to  the  purchase  there  was  no  understanding 
or  agreement  between  the  said  Davis  and 
Elkins  respecting  said  lands."  A  denial  of 
the  allegation  that  Elkins  was  Interested 
with  Davis  in  the  purchase  could  scarcely  be 
framed  in  more  explicit  and  unequivocal 
terms. 

Upton  states  in  his  deposition  that  the 
land  was  sold  through  Moore,  who  was  act- 
ing for  him  and  his  associates.  Senator  Da- 
vis, in  his  deposition,  says  that  Lee  negotiat- 
ed the  purchase  for  him,  and  that  he  bought 
the  lands  for  him  (Davis);  that  during  the 
negotiation  no  one  was  Interested  with  him. 
He  further  says  that,  while  he  had  never 
been  on  the  lands,  he  had  known  of  them  for 
some  15  years  prior  to  that  time,  and  that 
at  the  time  of  the  purchase  Senator  Elkins 
had  nothing  to  do  with  the  sale  or  the  pur- 
chase, but  that  he  afterwards  became  inter- 
ested in  it  Mr.  Lee  testifies  that  his  atten- 
tion was  called  to  these  lands  by  a  letter 
from  Mr.  Moore,  received  early  in  the  year 
1902,  and  that  he  then  opened  negotiations 
with  Mr.  Moore,  which  resulted  In  the  pur- 
chase of  the  tract  by  Senator  Davis  at  $13 
an  acre ;  that,  if  Senator  Elkins  had  any  In- 
terest in  it,  he  did  not  know  of  it  Mr.  John 
T.  McGraw  testifies  that  "Senator  Davis 
knew  these  lands  well,"  and  had  talked  to 
him  several  times  about  them.  The  evidence 
proves  that  Davis  and  Elkins  were  Jointly 
Interested  in  large  bodies  of  lands  in  West 
Virginia,  and  In  large  business  enterprises, 
and  from  this  we  are  asked  to  infer  that 
they  were  Jointly  Interested  In  the  purchase 
of  the  Upton  land.  But  the  record  shows 
that  each  of  them  is  either  the  sole  owner  of, 
or  is  Interested  in,  large  bodies  of  land  and 
enterprises  In  West  Virginia,  In  which  tne 
other  has  no  Interest  whatever.    The  declara- 
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tions  of  Lee,  Dayis^  and  Elklns,  made  to 
plaintiff  on  the  19th  day  of  April,  1902,  even 
if  admissible  testimony,  are  not  necessarily 
Inconsistei^t  with  the  fact  that  Davis  bought 
the  lands  on  his  own  account.  The  evidence 
does  not  show  when  Senator  Elklns  acquired 
an  Interest;  but  the  posltiye  statement  of 
Senator  Davis  proves  that  it  was  after  he 
had  bought  of  Upton. 

Before  plaintiff  can  recover  he  must  prove 
that  his  correspondence  and  conversations 
with  Senator  Elklns  were  instrumental  in 
bringing  about  the  sale.  The  burden  is  on 
him  to  prove  all  facts  material  to  his  case. 
This  Important  fact  cannot  be  established  by 
vague  and  uncertain  inferences.  Any  infer- 
ence that  Elklns  was  jointly  interested  in 
the  purchase,  which  might  arise  from  the 
fact  that  he  is  shown  to  have,  subsequently, 
an  interest  in  the  land,  and  from  the  further 
fact  that  Elklns  and  Davis  were  jointly  in- 
terested in  other  large  bodies  of  land,  is  cer- 
tainly rebutted  and  overcome  by  the  direct, 
positive,  and  unequivocal  testimony  of  Sena- 
tor Davis  to  the  contrary.  Furthermore, 
Senator  Elklns,  if  plaintiff's  contention  be 
true,  was  a  very  material  witness  in  his  be- 
half. Why  did  he  not  take  his. testimony? 
It  would  have  relieved  the  case  from  all 
doubt  as  to  whether  or  not  the  purchase 
from  Upton  was  brought  about  as  a  result  of 
the  correspondence  and  conversations  between 
plaintiff  and  Senator  Elklns.  But  he  has 
given  no  excuse  for  not  having  taken  bis 
testimony.  The  presumption  of  law,  there- 
fore, is  tluit,  if  he  had  testified,  his  testimony 
would  have  been  against,  rather  than  in  fa- 
vor of,  plaintiff.  Vandervort  v.  Fouse,  52 
W.  Va.  214,  43  S.  B.  112;  Garber  v.  Blatch- 
ley,  51  W.  Va.  147,  41  S.  E.  222 ;  Dewing  v. 
Button,  48  W.  Va.  576.  37  S.  B.  670;  Union 
Trust  Ck).  V.  McClellan,  40  W.  Va.  405,  21  S. 
EX  1025;  Wells-Stone  Mercantile  Go.  v.  Tru- 
ax,  44  W.  Va.  531,  29  S.  E.  1006;  and  Des- 
pard  V.  Pearcy  (decided  at  the  present  term) 
G3  S.  E.  871. 

Fourth.  This  assignment  applies  to  the 
amount  of  plaintiff's  commissions,  and  Is  not 
important,  since  his  case  fails  for  want  of 
proof  that  he  found  a  purchaser.  However, 
we  do  not  doubt  but  that  the  numerous  let- 
ters which  passed  between  plaintiff  and  de- 
fendant relating  to  the  sale  of  the  land  es- 
tablished a  contract  between  them  as  to  the 
compensation  in  the  event  plaintiff  had  found 
a  purchaser.  But,  in  addition  to  proving 
the  contract,  it  was  necessary  to  prove  serv- 
ices rendered  under  it,  and  herein  we  think 
lies  the  weakness  of  plaintiff's  case. 

Fifth.  Plaintiff  insists  that  Upton  had  con- 
structive notice  that  Davis  and  Elklns  were 
jointly  interested  in  the  purchase,  and  that 
a  prima  facie  case  for  plaintiff  was  thus 
made,  casting  the  burden  of  proof  on  defend- 
ant The  evidence  shows  that  Upton  had  au- 
thorized Moore  to  sell  the  land  at  the  price 
of  $13  an  acre  net  to  him  and  his  associates, 
and  that  he  did  not  know  to  whom  Moore 
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had  sold  it  until  after  the  sale  was  made; 
nor  do  we  see  any  reason  why  Upton  would 
have  been  specially  interested  in  knowing 
this,  as  long  as  he  was  satisfied  the  purchase 
price  was  properly  secured  and  he  would 
get  his  money. 

Plaintiff  did  not  have  exclusive  right  to 
sell  this  land.  He  had  no  option  on  it,  be- 
cause Upton  had  refused  to  give  him  an  op- 
tion. The  only  contract  between  plaintiff 
and  defendant  was  the  one  to  be  gathered 
from  the  numerous  letters,  and  which  is  to 
the  effect  that,  if  plaintiff  would  find  a  pur- 
chaser who  would  buy  the  land  at  a  price 
satisfactory  to  the  owners,  he  would  be  paid 
a  commission  for  doing  so.  Upton  still  had 
the  right  to  employ  other  brokers  at  the 
same  time  to  find  a  purchaser  for  the  same 
land,  and  the  law  would  hold  him  liable  to 
pay  only  the  one  who  first  found  him  a  pur- 
chaser able  and  willing  to  buy  at  a  price  sat- 
isfactory to  him.  In  19  Cyc.  260,  the  law  is 
thus  stated:  "Where  several  brokers  are  em- 
ployed to  negotiate  the  same  transaction,  the 
one  who  first  succeeds  is  entitled  to  the  full 
commission.  Where  property  is  placed  with 
several  brokers  for  sale,  the  owner  is  bound 
to  pay  the  broker  who  In  fact  effects  the 
sale ;  and  the  commission  belongs  to  the  one 
who  first  procures  a  contract  of  sale,  al- 
though the  other  first  procures  a  conveyance. 
If  several  brokers  are  employed  to  effect  the 
same  transaction  in  behalf  of  their  principal, 
the  one  who  is  the  procuring  cause  of  the 
transaction  is  entitled  to  the  commission." 

Upton  appears  to  have  employed  two  brok- 
ers to  find  a  purchaser — ^the  plaintiff,  who 
lived  in  Parkersburg,  and  one  J.  K.  Moore, 
who  lived  in  Washington,  D.  C.  But  It  does 
not  appear  that  either  knew  of  the  other's 
employment  Lee  says  he  was  acting  for 
Davis  in  the  purchase,  and  that  his  attention 
was  first  called  to  the  lands  by  a  letter  from 
said  Moore  early  in  1902;  that  he  replied  to 
the  letter,  asking  for  description,  which  was 
furnished  to  him,  and  he  thereupon  called  it 
to  the  attention  of  Senator  Davis;  and  that 
negotiations  finally  resuUM  in  a  purchase 
of  the  lands  by  Davis  at  the  price  of  $13  an 
acre.  Now,  upon  this  state  of  facts,  how  can 
it  be  said  that  the  plaintiff  was  the  moving 
cause  of  the  sal^,  or  that  the  correspondence 
which  he  had  had  previous  to  that  time  with 
Senator  Elklns  had  any  Infiuence  whatever 
in  bringing  about  the  sale.  It  cannot  be  said, 
except  upon  pure  inference  drawn  from  the 
relationship  and  business  connection  existing 
between  Davis  and  Elklns;  and,  as  before 
stated,  this  inference  is  overcome  by  direct 
and  positive  testimony. 

In  fact,  the  correspondence  introduced  by 
plaintiff  does  not  show  that  Senator  Elkins 
was  ready  to  buy,  or  that  he  even  wanted 
to  buy,  the  land  as  late  as  March  27,  1902, 
because  plaintiff  on  that  date  wrote  to  Up- 
ton, stating  that  Senator  Elkins  wanted,  by 
the  1st  of  April,  to  know  the  price,  and 
wanted  sufficient  time  to  make  examination 
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of  the  land  and  the  title.  On  the  next  day 
Upton  replied  to  plalntlfit  that  he  had  not 
taken  the  matter  up  with  Elklns,  that  he 
woald  not  be  able  to  do  so  for  some  days, 
stating  that  'there  were  other  parties  who 
wanted  to  buy  the  property,  and  that  it  was 
hard  to  deal  with  three  or  four  at  the  same 
time.  In  answer  to  this  letter  plaintiff  again 
wrote  Upton  on  April  3d,  advising  him  "to 
keep  matters  warm  with  Senator  Elklns.*' 
He  also  says  in  this  letter  that  Senator  El- 
kins  preferred  to  get  a  price  of  the  land 
through  him  (plaintiff).  On  the  5th  of  April 
Upton  answered  this  letter,  and,  among  other 
things,  said:  **1  am  negotiating  with  other 
parties  Just  at  present,  and  am  not  at  lib- 
erty to  do  anything  with  you.  Perhaps  I  will 
be  able  to  take  the  matter  up  with  you  in 
about  ten  days'  time."  On  the  15th  of  April, 
in  answer  to  a  letter  of  the  12th,  he  again 
wrote  the  plaintiff,  advising  him  that  he 
thought  some  disposition  had  been  made  of 
the  land. 

Does  this  evidence  not  show  that  defend- 
unt  was  dealing  altogether  with'  Moore  in 
making  the  sale,  and  not  with  plaintiff?  He 
advised  him  several  days  before  the  sale  that 
he  was  dealing  with  other  parties,  and  also 
advised  him  that  he  could  not  take  the  mat- 
ter up  with  him  on  that  account  until  he  was 
through  negotiating  with  the  other  parties. 
It  was  not  incumbent  on  him  to  advise  him 
who  the  other  parties  were.  He  may  not 
have  known  himself,  as  the  negotiations  seem 
to  have  been  carried  on  through  his  broker, 
Moore.  But  it  is  argued  that  Moore  was  only 
the  agent  of  Davis,  and  not  the  agent  of  Up- 
ton. There  is  no  proof  of  this,  except  the 
fact  that  Lee  says  Davis  paid  Moore  his  com- 
mission; but  if  Moore  was  acting  as  a  broker, 
simply  bringing  the  parties  together,  and  was 
not  vested  with  any  discretion  as  to  the  price 
and  terms  of  the  sale  to  be  made  to  purchas- 
er, the  fact  that  he  received  his  commission 
from  Davis  would  be  perfectly  consistent 
with  his  relation  to  Upton.  He  was  author- 
ized by  Upton  to  dose  the  deal  at  the  price 
of  $13  an  acre,  net  to  him  and  his  associates, 
and  if  he  got  this  price  it  was  immaterial  to 
Upton  how  much  Moore  made  out  of  the 
transaction,  or  from  whom  he  collected  his 
pay.  1»  Cyc.  234;  1  A.  &  B.  El  U  1074; 
Clark  &  Skyles  on  Agency,  823,  1680;  Rey- 
nolds V.  Tompkins,  23  W.  Va.  229;  Nolte  v. 
Hulbert,  37  Ohio  St  445;  Clark  v.  Allen, 
125  Cal.  276,  57  Paa  085;  Rupp  v.  Sampson, 
16  Gray  (Mass.)  398, 77  Am.  Dec.  416;  Knauss 
V.  Brewing  Co.,  142  N.  Y.  70,  36  N.  E.  867; 
Montross  v»  Eddy,  94  Mich.  100,  53  N.  W. 
916,  34  Am.  St.  Rep.  323;  Cox  v.  Haun,  127 
Ind.  825,  26  N.  B.  822;  Orton  v.  Scofleld, 
61  Wis.  382,  21  N.  W.  261;  Mullen  v.  Keetz- 
leb  &  lampton,  7  Bush  (Ey.)  253. 

Sixth.  It  is  claimed  that  Upton  practiced 
a  fraud  upon  Cooper  by  '*80  Juggling  existing 
conditions  as  to  rob  Cooper  of  the  portion 


justly  due  him,*'  after  Upton  had  seen  that 
Cooper's  work  was  about  to  result  in  a  sale. 
This  point,  we  think,  is  fully  answered  by 
the  opinion  on  the  other  points,  because,  if 
plaintiff  has  failed  to  make  out  a  case  en« 
titling  him  to  recovery  in  any  event,  there 
can  be  no  fraud.  There  can  be  no  fraud 
where  there  are  no  rights  violated.  If  he  is 
not  entitled  to  recover  upon  his  contract  and 
services  rendered,  the  question  of  fraud  has 
no  bearing  on  the  case;  and  the  same  rea- 
sons which  show  that  he  is  not  entitled  to 
recovery  also  show  the  absence  of  fraud. 

It  is  insisted  that  plaintiff  has  made  out 
a  prima  facie  case  by  proving  his  contract 
with  Upton,  and  by  proving  that  he  found 
for  him  a  purchaser  who  was  able,  willing^ 
and  ready  to  buy  the  land  at  a  satisfactory 
price.  But  in  order  to  support  this  conten- 
tion it  is  necessary  to  assume  one  of  two 
things,  namely,  either  that  EUkins  and  Davis 
were  Jointly  interested  in  the  purchase  made 
by  Lee,  trustee,  in  which  case  the  price  at 
which  the  land  was  actually  sold  proves  that 
the  price  was  satisfactory  to  the  seller,  or,  if 
they  were  not  Jointly  interested  in  the  pur- 
chase, then  that  Elkins  was  able,  ready,  and 
willing  to  buy  at  a  price  satisfactory  to  the 
seller.  We  have  already  said  that  Joint  in- 
terest at  the  time  of  the  purchase  by  Davis 
was  not  proven;  and  as  to  what  Blkins  was 
willing  to  pay  for  the  land  the  record  is  ab- 
solutely silent  On  the  11th  of  March,  1902, 
plaintiff  wrote  defendant  that  he  believed 
''the  senator  would  examine  the  property  un- 
der a  60-day  option  at  $15  per  acre."  But 
there  is  no  evidence  in  the  record  that  any 
price  was  ever  stated  to  him,  or  that  he  ex- 
pressed a  willingness  to  buy  it  at  any  price. 
Neither  does  the  record  disclose  what  price 
be  paid  for  the  Interest  which  he  acquired 
from  Senator  Davis  after  the  sale. 

The  eighth  point  relied  on  is  that  there  is 
a  legal  presumption  in  favor  of  the  correct- 
ness of  the  decree  of  the  lower  court  which 
operates  in  this  Instance  in  favor  of  appellee. 
This  is  a  well-established  rule  in  this  state; 
but  it  Is  not  superior  to  another  rule,  an- 
nounced equally  as  often  by  this  court,  which 
is  that  when  the  decree  of  the  lower  court 
is  plainly  wrong,  It  should  be  reversed.  It  is 
not  so  much  a  case  of  conflict  of  testimony  as 
it  is  a  case  lacking  in  sufficient  proof  to  es- 
tablish plaintiff's  claim,  even  admitting  the 
truth  of  all  his  testimony,  which  we  have 
done  in  reaching  our  conclusion. 

We  think  it  was  error  to  decree  a  recov- 
ery in  favor  of  plaintiff  on  the  proof,  and 
will  reverse  the  decree  appealed  from,  and 
will  enter  in  this  court  such  decree  as  the 
court  below  should  have  entered,  which  Is 
that  the  plaintiff's  attachment  be  quashed 
and  his  bill  dismissed. 

MIUiER,  P^  dissents. 
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WEST  VIRGINIA  NAT.  BANK  Y. 
DUNKIiE. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  23,  1909.    Rehearing  Denied 

May  12.  1909.) 

1.  Taxation  (§  365*)  —  DiscBiiaNATiON— Na- 
tional Bank  Stock  —  "Other  Moneyed 
Capitai."  —  Deduction  of  Debts  —  Sta-^u- 

TOBT  PBOVIBIONS. 

Before  a  state  statate  denying  right  in  tax- 
ation to  deduct  debts  from  stocK  in  national 
banks  assessed  with  taxes,  but  allowing  such 
deduction  from  other  investments,  can  be  held  as 
in  violation  of  section  5219,  Rev.  St.  U.  S.  (U. 
S.  Comp.  St.  1901,  p.  3^02),  prohibiting  a  state 
from  taxing  auch  stock  at  a  greater  rate  than 
is  assessed  on  other  moneyed  capital  in  the 
hands  of  individual  citizens,  it  must  appear  that 
such  other  moneyed  capital  exists  and  in  such 
amount  as  to  operate  as  a  discrimination  against 
sucli  banks,  and  that  it  is  of  such  character  as 
to  come  in  competition  with  national  banks. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  608;    Dec.  Dig.  ^  365.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5087.] 

2.  Mandamus  (§  16*)— Whbn  GbAhtbd— In- 

EFFICACT  OF  WBIT. 

A  peremptory  mandamus  will  not  go  to 
compel  an  assessor  to  allow  a  deduction  of  debts 
from  an  assessment  of  stock  in  a  national  bank 
if  at  the  hearing  of  the  case  the  assessor  had 
already  delivered  the  personal  property  book  to 
the  sheriff. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  t  48;    Dec.  Dig.  §  16.*] 

(Syllabus  by  the  Court.) 

Petition  of  the  Weet  Virginia  National 
Bank  for  writ  of  mandamus  to  B.  C.  Dunkle, 
assessor.    Mandamus  refused. 

Vinson  &  Thompson,  Mollohan,  McClintic 
&  Mathews,  and  Holt  &  Dmican,  for  peti- 
tioner. W.  G.  Conley  and  T.  (X  Townsend, 
for  respondent 

BRANNON,  J.  Certain  stockholders  of 
the  West  Virginia  National  Bank  at  Hunt- 
Ing^n,  when  giving  In  their  personal' prop- 
erty for  taxation  for  1908  to  the  assessor, 
petitioned  him  to  allow  them  to  deduct  from 
their  stock  bona  fide  debts  which  they  owed; 
but  the  assessor  refused  to  do  so  on  the 
ground  that  section  79,  c.  80,  p.  872,  Acts 
1907,  provides  that  no  deduction  shall  be 
allowed  from  the  valuation  of  shares  of 
stock  In  a  bank  company,  trust  company, 
or  national  banking  association  on  account 
of  debts.  The  said  bank  at  the  Instance  of 
said  stoclcholders  asks  of  this  court  a  man- 
damus to  compel  the  assessor  to  allow  such 
deduction  of  debts. 

The  chief  reliance  of  the  bank  for  a  man- 
damns  Is  that  the  act  denying  such  deduc- 
tion violates  a  federal  statute  (section  5219, 
Rev.  St.  U.  S.  [U.  S.  Comp.  St  1901, 
p.  8502]),  which  allows  the  states  to  tax 
stock  in  national  banks,  provided  *'that  the 
taxation  shall  not  be  at  a  greater  rate 
than  Is  assessed  upon  other  moneyed  capital 
fn  the  hands  of  Individual  citizens  of  such 


state."  We  do  not  pass  upon  the  question 
of  the  validity  of  section  79,  tested  by  the 
said  federal  statute,  because  we  do  not 
think  that  the  record  presents  a  case  calling 
upQn  us  to  pass  upon  that  question.  In  the 
first  place,  it  is  not  proven  that  there  Is  any 
amount  of  moneyed  capital  In  the  assess- 
ment district  to  come  in  competition  with 
national  banks.  The  mandamus  nisi  award- 
ed in  this  case  does  give  certain  amounts  of 
such  moneyed  capital  other  than  that  in- 
vested In  national  banks;  but  the  return 
of  the  assessor  denies  that  such  capital 
exists,  and  calls  for  proof  thereof,  and  no 
proof  of  the  existence  of  such  capital  or  its 
amount  is  furnished.  Again,  there  must  be 
proof,  even  if  there  be  such  capital,  that  It 
comes  In  competition  with  the  business  of 
national  banks;  for  all'  such  capital  does 
not  do  so.  The  object  of  the  federal  stat- 
ute Is  to  prevent  injury  to  the  national 
bank  stock  by  discriminating  against  it  In  fa- 
vor of  money  otherwise  invested,  since,  if 
national  bank  stock  is  taxed  and  other 
moneyed  capital  is  not  taxed,  people  would 
not  Invest  in  the  stock  of  national  banks, 
and  their  efficiency  would  be  injured.  It 
must  be  made  to  appear  that  such  moneyed 
capital  does  exist,  and  that  from  It  debts 
may  be  deducted.  As  Just  stated,  there  is 
no  proof  even  of  that  indispensable  fact. 
Moreover,  It  Is  not  enough  to  show  that  such 
untaxed  moneyed  capital  exists,  but  it  must 
be  shown  that  it  "is  so  large  and  substantial 
as  to  amount  to  an  Illegal  discrimination 
against  national  bank  shareholders,  in 
violation  of  the  provision  of  Rev.  St  § 
5219."  First  Nat  Bank  v.  Ayers,  160  U.  S. 
660,  16  Sup.  Ct.  412,  40  L.  Ed.  578.  In  that 
case  the  court  said  ^age  667)  that  there  was 
no  proof  that  the  moneyed  capital  of  Kansas 
from  which  debts  might  be  deducted  as 
compared  with  moneyed  capital  In  shares  of 
national  banks  "was  so  large  and  substan- 
tial as  to  amount  to  an  Illegal  discrimination 
against  national  bank  shareholders."  And 
the  conrt  said  that  it  could  not  take  Judicial 
notice  that  such  was  the  fact.  Boyer  v. 
Boyer,  113  U.  S.  689,  5  Sup.  Ct  706,  28  L. 
Ed.  1069,  says  that  untaxed  capital  must 
be  **a  very  material  part,  relatively,  of  other 
moneyed  capital  In  the  hands  of  individual 
citizens."  As  I  have  said,  there  Is  no  proof 
in  this  case  that  any  such  moneyed  capital 
exists  In  Cabell  comity  coming  In  competi- 
tion with  national  banks  or  the  amount 
thereof.  Moreover,  for  a  state  assessment 
to  be  in  violation  of  the  said  federal  statute, 
it  must  be  made  to  appear  that  such  other 
moneyed  capital  comes  in  competition  with 
that  of  national  banks.  It  must  be  made  to 
appear  that  it  is  composed  of  investments  of 
that  character  which  will  enable  us  to  see 
and  say  that  it  does  compete  with  the 
capital  of  national  banks;  for  it  is  well 
settled  that  If  It  be  in  railroad  investments 


*79r  other  cases  see  same  topic  and  section  NUMBBR  in  Doc.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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.or  Insurance  Investments — ^in  other  words, 
In  any  investments  that  do  not  come  In 
oompetition  with  national  banks — ^the  state 
law  allowing*  deduction  oi  debts  therefrom 
does  not  Violate  said  federal  statutes.  In 
Nat  Bank  of  Wellington  v.  Chapman,  173 
U.  S.  205,  19  Sup.  Ot  407.  43  L.  Ed.  669, 
the  court  said  that  it  could  not  for  proof 
look  to  the  state  auditor's  report,  and  fur- 
ther said:  "However,  if  we  were  to  look 
at  this  report,  we  should  then  see  that  the 
total  credits  do  not  show  what  portion  of 
those  credits  consist  of  moneyed  capital  in 
the  hands  of  individuals  which  in  fact  en- 
ters into  competition  for  business  with  na- 
tional banks.  It  is  only  that  kind  of  money- 
ed capital  which  this  court  in  its  decisions 
above  cited  holds  is  moneyed  capital  with- 
in the  meaning  of  the  act  of  Congress."  In 
Aberdeen  Bank  v.  Chehalis  County,  166  U.  S. 
440,  17  Sup.  Ct  629.  41  L.  Ed-  1069,  the  court 
held  that  "money  invested  in  corporations 
or  in  individual  enterprises  that  carry  on 
the  business  of  railroads,  of  manufacturing 
enterprises,  mining  investments,  and  invest- 
ments in  mortgages  does  not  come  into  com- 
petition with  the  business  of  national  banks, 
xind  is  therefore  not  within  the  meaning  of 
the  provision  of  Rev.  St  §  5219.  forbidding 
«tate  taxation  of  its  shares  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  citizens  of  the  state."  In 
Commercial  Bank  v.  Chambers,  182  U.  S. 
556,  21  Sup.  Ct  863,  45  L.  Bd.  1227.  the  court 
referred  to  the  cases  of  First  Nat.  Bank  v. 
Ayers  and  First  Nat  Bank  of  Aberdeen  v. 
Chehalis  County,  and  said:  "Those  decisions 
held  that  the  term  'moneyed  capital,*  as 
employed  in  section  5219  of  the  Revised 
Statutes,  forbidding  greater  taxation  of 
shareholders  of  national  banks  than  is  Im- 
posed on  other  moneyed  capital,  does  not  in- 
clude capital  which  does  not  come  into  com- 
petition with  the  business  of  national  banks, 
and  that  it  must  be  satisfactorily  made  to 
appear  by  proof  that  the  moneyed  capital 
<!laimed  to  be  given  an  unjust  advantage  is 
of  the  character  just  stated,  f^st  National 
Bank  of  Wellington  v.  Chapman,  178  U.  8. 
205,  219,  19  Sup.  Ct  407,  43  L.  Ed.  669,  and 
•cases  cited."  In  our  case  we  are  hardly  able 
to  say  that  the  alternative  writ  alleges  that 
the  untaxed  moneyed  capital  comes  in  com- 
petition with  the  plaintiff  national  bank. 
T'he  allegation  of  that  fact  is  not  speciflc  or 
<!lear;  but,  treating  it  as  an  allegation  of 
«uch  competition,  it  is  denied  by  the  return. 
And  there  is  not  proof  of  the  fact  that  such 
moneyed  capital  does  compete  with  said 
bank.  Therefore,  under  those  federal  cases, 
the  plaintiff's  case  fails  for  want  of  proof  of 
the  particular  fact  of  competition.  As  I 
isaid  above,  there  is,  indeed,  no  proof  that 
there  is  any  such  exempted  moneyed  capital, 
and,  if  there  is  no  such  capital,  there  can  be 
no  such  competition;  but  in  addition,  even 
kt  we  could  say  that  there  is  any  such  cap- 
ital, there  is  no  proof  that  any  of  it,  or  any 


material  part  of  it,  comes  in  such  competi- 
tion. Therefore  the  plaintiff  has  not  made 
a  case  giving  it  the  benefit  of  the  said  na- 
tional law.  Gray  in  Limitations  of  Taxing 
Power,  S  806,  says  that  "other  moneyed  cap- 
ital under  the  federal  statute  'means*  only 
capital  which  comes  into  business  competi- 
tion with  national  banking  capital  and  does 
riot  mean  every  form  of  monetary  invest- 
ment," and  cites  many  authorities. 

Another  reason  exists  for  refusal  of  the 
mandamus.  It  is  this:  The  mandamus  nisi 
was  served  upon  Assessor  Dunkle  on  the 
22d  day  of  August,  1908.  and  was  returnable 
the  2d  day  of  September,  1908.  We  heard 
the  case  on  the  26th  day  of  January,  1909. 
Code  1899.  c.  29.  S  119  (Code  1906,  §  806). 
requires  the  assessor  to  deliver  to  the  sher- 
iff for  collection  of  the  taxes  the  personal 
property  books  not  later  than  the  1st  of 
September,  and  to  deliver  to  the  auditor 
a  copy  of  the  books  not  later  than  the  1st 
day  of  October.  If  we  go  upon  presumption, 
the  tax  book  was  delivered  to  the  sheriff 
for  collection  of  the  taxes  not  later  than 
the  1st  of  September.  The  return,  if  it  be 
evidence,  states  that  delivery  of  the  tax 
book  was  made  to  the  sheriff  on  the  20th 
day  of  September.  So,  when  we  heard  this 
case,  the  assessor  had  parted  with  tl^  pos- 
session of  the  tax  book.  He  was  powerless 
to  do  anything  to  make  any  changes  in  it 
His  function  as  to  it  had  ceased.  Code 
1809,  c.  29,  f  128  (Code  1906,  §  814)  provides 
that,  "after  the  copies  of  the  land  or  per- 
sonal property  books  shall  have  been  veri- 
fied and  delivered,  no  alteration  shall  be 
made  in  them  or  either  of  them,  affecting 
the  taxes  of  that  year."  We  held  in  State 
V.  County  Court,  47  W.  Va.  672,  35  S.  B. 
959.  that  "mandamus  will  not  go  if  it  would 
prove  fruitless  or  impossible  of  performance, 
or  beyond  the  power  or  means  of  the  party 
to  whom  it  is  directed  to  perform  its  com- 
mand." So  it  is  held  hi  Hall  v.  Staunton, 
55  W.  Va.  684,  47  S.  B.  265.  Such  appears 
to  be  the  general  rule.  9  Va,  &  W.  Va. 
Encyclopedic  Digest,  518;  26  Cyc.  147. 
"Mandamus  will  not  go  to  a  board  of  super- 
visors requiring  them  to  make  corrections  in 
the  assessment  of  taxes  in  their  county  aft- 
er the  assessments  have  been  completed  and 
warrants  have  been  issued  to  the  receiver 
of  taxes,  and  the  matter  has  passed  beyond 
the  control  of  the  supervisors,  since  the  writ 
would  be  nugatory  if  issued,  and  the  rule  is 
well  established  that  mandamus  will  never 
issue  when  it  would  be  nugatory  from  want 
of  power  in  the  respondents  to  perform  the 
act  required."  High's  Extra.  L.  Remedies. 
§  140;  also  Wise  v.  Bigger,  79  Va.  277.  To 
the  same  effect  Spelling  on  Injunctions  and 
Extra.  Rem.  S  1521.  In  Gather  v.  Tax  Col- 
lector, 40  La.  Ann.  362,  4  South.  210,  it  1b 
held  that:  "Mandamus  will  not  go  to  the 
board  of  commissioners  after  the  levy  of 
the  tax  has  been  completed,  the  tax  has 
been  extended  on  the  assessment  roll,  and 
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the  roll  placed  In  the  possession  of  the  tax 
collector  for  collection,  because  It  would  be 
nugatory  for  want  of  power  in  such  board 
to  make  the  correction  that  is  required;  it 
being  functus  oiflclo.  •  ♦  ♦  Once  a  tax 
is  in  esse,  the  tax  roll  placed  in  the  hands 
of  the  tax  collector,  and  the  levying  and 
assessing  officer  have  become  functus  officio, 
the  legality  of  such  tax  cannot  be  tested 
with  the  collector  alone."  I  find  in  People 
V.  Supervisor,  12  Barb.  (N.  Y.)  217,  this: 
'*It  must  also  appear  that  the  defendant  yet 
has  it  in  his  power  to  perform  the  duty  re- 
quired of  him;  for  the  court  will  refuse 
the  writ  if  it  be  manifest  that  it  would  be 
vain  and  fruitless.**  In  State  v.  Perrine,  34 
K  J.  Law,  254,  it  is  held  that  a  writ  of 
mandamus  wUl  not  be  allowed  unless  the 
act  to  be  done  is  legally  possible  before  the 
writ  issued.  In  Stacy  v.  "Hammon,  96  Ga. 
125,  23  S.  E.  7T,  it  is  held  that,  when  at  the 
time  of  the  hearing  of  a  mandamus  the 
time  had  passed  within  which  the  official 
duty  could  be  performed,  no  mandamus 
could  issue,  as  it  cannot  be  granted  when  it 
is  manifest  that  for  any  cause  the  writ 
would  be  nugatory  or  fruitless.  If  this  man- 
damus should  issue,  it  would  require  the 
assessor  to  change  the  tax  book,  and  violate 
the  statute  above  cited.  Mandamus  will  not 
go  to  enforce  an  officer  to  violate  the  law. 
Whether  the  assessor  did  right  or  wrong  in 
delivering  the  book  to  the  sheriflC  pending 
this  writ,  he  did  so,  and  thus  became  power- 
less to  act  The  mandamus  nisi  had  no 
effect  as  an  injunction  or  supersedeas  to  pre- 
vent the  assessor  from  delivering  this  book 
without  an  order  to  Stay  him  from  so  doing 
contained  in  the  mandamus  nisi,  as  was  the 
case  in  Alderson  v.  Commissioner,  31  W.  Va. 
C33,  8  S.  B.  214.  I  would  very  much  ques- 
tion whether  any  sucli  staying  order  should 
be  made  operating  to  stay  indefinitely  the 
delivery  of  the  tax  books  by  the  assessor, 
and  thus  it  might  be  stop  the  wheels  of 
state  and  county  government  I  doubt 
whether  this  remedy  of  mandamus  lies  in 
such  a  case  as  this,  especially  a  few  days 
before  the  time  for  the  delivery  of  the  books 
to  the  sheriff.  It  seems  to  me  that  the 
party  must  resort  to  some  other  remedy. 

There  is  another  reason  for  denying  the 
mandamus,  and  that  is  under  the  well- 
known  rule  that  it  will  not  lie  where  there 
is  other  adequate  remedy.  Section  129,  c 
29,  Code  1899  (Code  1906,  S  815).  gives  any 
person  aggrieved  by  any  entry  on  the  tax 
books  right  to  go  before  the  county  court 
and  ask  a  correction  of  his  assessment,  and, 
in  case  of  refusal,  to  go  by  appeal  to  th6 
circuit  court.  If  it  be  said  that  this  is  not 
an  adequate  remedy  for  want  of  an  appeal 
from  the  circuit  to  the  Supreme  Court,  I 
would  reply  that  the  action  of  the  county 
and  circuit  courts  in  such  matters,  being  of 
administrative    or   taxing   Jurisdiction,    not 


Judicial,  would  not  be  res  Judicata  or  pre- 
clude other  appropriate  remedy. 

Under  these  rules,  it'  is  unnecessary  to  say 
whether  the  act  of  the  Legislature  forbid- 
ding the  deduction  of  debts  from  national 
bank  stock  is  in  violation  of  the  state  Con- 
stitution, providing  that  taxation  shall  be 
equal  and  uniform,  and  all  property  shall 
be  taxed  in  proportion  to  its  value.  The 
rule  is  that  courts  will  not  pass  upon  the 
constitutionality  or  validity  of  a  legislative 
act  when  the  case  can  be  decided  on  other 
grounds. 

For  these  reasons,  we  refuse  the  peremp- 
tory mandamus. 


(66  W.  Va.  276) 
CROSS  et  al.  v.  GALL  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  9,  1909.    Rehearing  Denied 

May  12,  1909.) 

1.  Appeal  and  Ebbob  (5  518*)  —  Recobd  — 
Pleadikg. 

A  demurrer  to  a  bill  contained  in  the  body 
of  an  answer  thereto,  but  not  filed  by  any  order 
in  the  cause,  or  in  any  other  way  called  to  the 
attention  of  the  court,  will  be  treated  as  a  fugi- 
tive paper. 

[£>d.  Note.~For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  5l8.*] 

2.  Justices  of  the  Peace  (§  93*)— Pubadino 
—Set-Off. 

Although  section  2006,  Code  1906,  relating 
to  actions  before  a  justice,  provides  that  ''If 
the  defendant,  at  the  time  the  plaintiff's  action 
is  commenced,  has  any  credit,  or  set-off,  or  coun- 
terclaim to  allege  in  defense  or  reduction  of 
plaintiff's  demand,  and  be  personally  served 
with  process  in  the  suit,  or  appear  and  answer 
the  action,  he  shall  produce  the  same,  with  his 
evidence  in  support  thereof,  in  the  cause,  or  be 
forever  precluded  from  mamtaining  any  action 
for  the  recovery  thereof,"  it  has  application  only 
to  such  set-off  as  defendant  has  right  in  law, 
and  is  bound  by  the  statute,  to  interpose  as  a 
defense  to  plaintiff's  action. 

[E3d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  826;   Dec.  Dig.  S  93.*] 

8.  Justices  of  the  Peaoe  (t  93*)— Pleading 
—Set-Off. 

The  general  rule  is  that  such  set-off  must 
be  due  in  the  same  right  and  between  the  same 
parties,  and  a  defendant  in  an  action  before  a 
justice  cannot  be  compelled  to  set  off  against 
plaintiff's  demand  against  him  a  joint  note  of 
plaintiff  and  a  third  person  held  by  him,  al- 
though it  be  proven  on  the  trial  that  the  plain- 
tiff is  principal  and  such  third  person  surety 
only  in  said  note. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S  326;    Dec.  Dig.  t  93.*] 

4.  Pbinctpal  and  Surety  (5  144*)— Defens- 
es BY  SuBETY— Set-Off. 

Section  3890,  Code  1906,  which  provides 
that,  ^'Although  the  claim  of  the  plaintiff  be 
jointly  against  several  persons,  and  the  set-off  is 
of  a  debt,  not  to  all,  but  only  a  part  of  them, 
this  section  shall  extend  to  such  set-off,  if  it 
appear  that  the  persons  against  whom  such 
claim  is,  stand  in  the  relation  of  principal  and 
surety  and  the  person  entitled  to  the  set-off  is 
principal,"  has  no  application  to  any  case  ex- 
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cept  to  a  joint  suit  against  principal  and  sure- 
ties, particularly  covered  Uiereby. 

[Ed.  Note.— For  otheF  cases,  see  Principal  and 
Surety,   Cent   Dig.   tS  893-396;   Dec.   Dig.    § 

5.  Sst-Off  and  Countebclaim  ($  22*)— Ao- 
TWN  ON  Secured  Debt— Right  or  Set-Off. 

Although  a  debt  be  secured  by  a  deed  of 
trust  and  capable  of  being  rendered  certain,  yet 
the  debtor  is  not,  as  in  case  of  a  debt  reduced  to 
judgment,  precluded  from  ofitsetting  against  such 
debt  a  demand  against  his  creditor,  if  such  de- 
mand be  certain  and  fixed  in  amount. 

[Ed.  Note.— For  other  cases,  see  Set-Oflf  and 
Counterclaim,  Cent.  Dig.  §  26;  Dec.  Dig.  IS 
22.*] 

6.  Justices  of  the  Peace  (§   125*)— Judg- 
ment—Entry. 

Where  a  judgment,  in  an  action  tried  be- 
fore a  justice,  is  rendered  and  publicly  announc- 
ed by  the  justice  on  the  day  and  at  the  close  of 
the  trial,  or  within  24  hours  after  trial,  as  re- 
quired bj  statute,  although  the  clerical  work 
of  entering  the  judgment  upon  his  docket  be 
not  performed  until  a  few  days  thereafter,  the 
statute  is  substantially  complied  with.  Affirm- 
ing Packet  Co.  v.  Bellville,  55  W.  Va.  560,  47 
S.  E.  301,  and  Bank  v.  Wood,  60  W.  Va.  617, 
65  S.  E.  753. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  395;   Dec.  Dig.  125.*] 

7.  Justices  of  the  Peace  (§§   119,    128*)— 
Judgment— Vauditt— Correction  . 

The  judgment  of  a  justice,  though  errone- 
ous, is  not  void  for  offsetting  against  plaintiff's 
demand  against  defendant,  and  without  his  con- 
sent, and  against  his  protest,  a  joint  note  of 
plaintiff  and  a  third  person  held  by  defendant, 
and  such  erroneous  judgment  can  be  corrected 
only  upon  appeal,  if  an  appellate  court  would 
have  jurisdiction  thereof,  and  a  court  of  equity 
has  no  jurisdiction  in  a  suit  by  or  against  such 
defendant  to  correct  such  erroneous  judgment 
against  him. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Pence.  Cent.  Diff.  §§  373-376,  402-407;  Dec. 
Dig.  §§   119,  128.*] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  Charles  Cross  and  others  against 
Isora  Gall  and  others.  Decree  for  plaintiffs, 
and  defendant  Gall  appeals.    Affirmed. 

J.  Hop  Woods,  for  appellant  W.  T.  George, 
for  appellees. 


MILLER,  P.  The  decree  appealed  from 
perpetually  enjoins  defendants,  Isora  V.  Gall 
and  Charles  F.  Teter,  trustee,  from  enforcing 
and  canceling  and  annulling  a  deed  of  trust 
executed  April  29,  1889,  by  Nancy  and 
Charles  Cross,  purporting  to  secure  payment 
of  their  note  of  same  date,  at  one  year,  to 
the  order  of  George  W.  Gall,  Sr.,  for  $115» 
with  interest,  and  by  an  Indorsement  thereon 
by  him,  March  12,  1899,  assigned  to  his 
daughter,  the  defendant  Isora  V.  Gall. 

The  principal  grounds  for  relief  alleged  in 
plaintiffs'  bill  are:  That  in  a  prior  civil  ac- 
tion before  a  justice  brought  by  plaintiff 
Charles  Cross  against  defendant  Isora  V. 
Gall,  upon  an  account,  she  had  been  charged 
with  a  cash  payment  on  said  note  of  $100 
of  April  4,  1902,  and  given  credit  for  the 


residue  thereof,  with  interest,  and  judgment 
given  against  her  for  the  balance  of  $6,  found 
by  the  justice  in  his  favor,  with  interest  and 
costs,  whereby  said  note  had  been  fully  paid 
off  and  discharged,  and  the  rights  of  the  par- 
ties in  relation  thereto  fully  adjudicated,  and 
which  judgment  remained  in  full  force,  un- 
appealed  from  and  unreversed,  whereby  said 
Isora  V.  Gall  was  estopped  and  concluded 
from  enforcing  said  trust  The  transcript 
from  the  docket  of  said  justice  exhibited 
with  the  bill  shows  that  defendant  appeared 
in  person  and  by  counsel,  filed  a  plea  in  writ- 
ing that  she  did  not  owe  the  plaintiff  the  ac- 
count or  any  part  thereof,  and  that,  after 
hearing  all  the  evidence  and  the  arguments 
of  counsel,  the  justice  was  of  the  opinion 
that  plaintiff  was  entitled  to  recover  from  de- 
fendant, after  allowing  her  credit  for  the  bal- 
ance due  upon  said  note,  it  being  shown  that 
said  Charles  Cross  was  principal  therein,  the 
siuu  of  $6,  and  for  which  sum  judgment  was 
given  against  her  in  favor  of  the  plaintiff, 
with  interest  and  costs,  amounting  to  $34.15^ 
and  which  soon  afterwards  was  fully  paid 
off  and  discharged  by  her. 

Isora  v.  Gall  and  E.  B.  Dyer,  administra- 
tor of  George  W.  Gall,  deceased,  separately 
answered:  The  answer  of  the  former  con- 
tains a  demurrer  to  the  bill,  but  no  order 
entered  filing  the  same  is  found  in  the  record, 
and  it  does  not  appear  to  have  been  called 
to  the  attention  of  the  court,  by  &ny  order  in 
the  cause,  and  it  must  therefore  be  treated  as 
a  fugitive  paper.  Pheasant  v.  Hanna,  63  W. 
Va.  613,  60  S.  E.  618;  McGraw  v.  Traders' 
National  Bank  (W.  Va.)  63  S.  E.  898.  An  or- 
der of  December  11,  1906,  says  a  demurrer  in 
writing  to  the  so-called  afirmative  matter  in 
the  answer  of  the  said  Isora  V.  Gall  was  in- 
terposed by  plaintiff,  and  which  was  sustain- 
ed, and  said  affirmative  matter  stricken  out, 
and  that  plaintiff  replied  generally  to  the 
residue  of  the  said  answer.  No  such  written 
demurrer,  however,  is  found  in  the  records 
and  we  cannot  say  what  part  of  the  said 
answer  was  intended  to  be  stricken  out 
Practically  all  the  matter  of  the  answer  is 
re^onsive  to  the  matter  of  the  bill,  or  raises 
issues  of  law  and  fact  necessarily  involved 
and  deterndned  by  the  judgment  of  the  jus- 
tice. The  prayer  of  said  answer  is  that  so 
much  of  the  judgment  of  said  justice  as  un- 
dertakes to  extinguish  the  balance  due  upon 
said  deed  of  trust  may  be  set  aside  as  void* 
the  injunction  dissolved,  and  that  defendant 
Teter,  trustee,  be  directed  to  proceed  with 
the  sale  of  the  land,  under  the  notice  given 
by  him,  to  pay  and  satisfy  said  debt  As  we 
do  not  know  what  part  of  the  answer  was 
intended  to  be  stricken  out,  and  as  it  con- 
tains matter  mainly  responsive  to  the  bill,  we 
cannot  say  that  any  error  was  committed  in 
sustaining  the  demurrer  thereto  and  strlta:ing 
out  such  affirmative  matter  of  the  answer. 
The  case  was  finally  heard  upon  the  plead* 
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iBgB  thus  made  up  and  upon  the  facts  agreed. 

Isora  V.  Gall,  in  her  answer,  relies  mainly 
on  several  legal  propositions  presented  by  the 
pleadings  and  facts  as  agreed: 

First  That,  as  her  plea  in  the  action  be- 
fore the  Justice  was  a  simple  denial  of  in- 
debtedness, no  plea  of  set-ofit  of  the  note  was 
Involved  or  in  issue,  she  could  not  be  requir- 
ed involuntarily  to  litigate  with  plaintiff  in 
said  action  her  rights  as  against  him  re- 
specting said  note,  and  that  she  is  not  es- 
topped or  concluded  by  said  judgment  To 
the  general  proposition  thus  affirmed,  the 
statute  (section  2006,  Code  1906)  we  think 
makes  clear  answer.  It  provides  that:  "If 
the  defendant,  at  the  time  the  plaintifTs  ac- 
tion is  commenced,  has  any  credit  or  set-off, 
or  counterclaim  to  allege  In  defense  or  reduc- 
tion of  the  plaintiff's  demand,  and  be  person- 
ally served  with  process  in  the  suit  or  ap- 
pear and  answer  the  action,  he  shall  produce 
the  same,  with  his  evidence  in  support  there- 
of, in  the  cause,  or  be  forever  precluded  from 
maintaining  any  action  for  the  recovery 
thereof."  But  the  application  of  this  stat- 
ute depends  on  the  question,  to  be  next  con- 
sidered, whether  said  note  was  such  an  off- 
set against  plaintiff's  demand  as  defendant 
could  or  was  obliged  by  this  statute  to  put 
In  issue.  If  it  was,  of  course,  the  Judgment 
concludes  her. 

Second.  That  as  a  set-off  must  be  dne  in 
the  same  right  and  between  the  same  parties, 
and  as  said  note  was  the  Joint  note  of  plain- 
tiff and  his  wife  while  plaintiff's  demand 
was  against  appellant  alone,  it  was  im- 
properly set  off  or  credited  to  plaintiff's  ac- 
count by  the  Judgment  of  the  Justice.  This 
in  general  also  contains  a  correct  proposi- 
tion of  law.  12  Ency.  Dig.  Va.  &  W.  Va.  Rep. 
257;  4  Minor,  Institute,  78a  But  It  is  said. 
In  answer  to  this,  that  section  3890,  Code 
1906,  has  so  modified  the  general  rule  as  to 
give  right  of  set-off  of  the  note,  though  said 
note  be  the  Joint  note  of  plaintiff  and  his 
wife,  and  that  having  that  right,  said  sec- 
tion 2006  imposes  the  duty  to  plead  it  and 
Inflicts  the  penalty  prescribed  thereby  for 
failure  to  do  so.  Said  section  3890  is  as  fol- 
lows: "Although  the  claim  of  the  plaintiff 
be  Jointly  against  several  persons,  and  the 
set-off  is  of  a  debt,  not  to  all,  but  only  to  a 
part  of  them,  this  section  shall  extend  to 
such  set-off  if  it  appear  that  the  persons 
against  whom  such  daim  is,  stand  in  the  re- 
lation of  principal  and  surety  and  the  per- 
son entitled  to  the  set-off  Is  the  principal." 
It  is  obvious  that  this  provision  has  no  literal 
application  to  the  case  at  bar.  The  claim  of 
the  plaintiff  is  not  a  Joint  claim  against  sev- 
eral persons  in  which  one  entitled  to  a  set-off 
is  principal  and  the  others  sureties.  In  con- 
struing this  statute,  this  court  in  B.  &  O. 
R.  K.  Co.  V.  Bltner,  16  W.  Va.  455-463,  36 
Am.  Rep.  820,  speaking  by  Judge  Green,  said : 
*'It  seems  to  me  obvious  that  the  statute 
therefore  cannot  be  construed  to  apply  to  any 
case,  except  to  a  Joint  suit  against  a  prin- 


cipal and  his  surety  or  sureties.**  And  Mr. 
Minor  (4  Minor,  Institutes,  at  the  page  al* 
ready  cited),  referring  to  this  statute,  says: 
"In  short.  Joint  and  separate  demands  can- 
not be  set  off  one  against  another,  save  in 
the  special  case  provided  for  by  our  statute.** 
And  he  cites  a  number  of  Virginia  decisions. 
But  it  is  said  that  the  last  clause  of  said 
section  3890,  providing  that  **in  the  issue, 
the  Jury,  Judge,  or  Justice  shall  ascertain 
the  true  state  of  indebtedness  between  the 
parties,  and  Judgment  be  rendered  according- 
ly," authorized  the  Justice  to  pronounce  the 
Judgment  complained  of  in  this  case.  This 
would  be  so  if  the  set-off  was  one  authorized 
by  law.  For  these  reasons  we  think  the 
Judgment  respecting  said  note  was  erroneous. 
There  is  nothing  in  the  record  to  show  that 
the  offset  did  not  belong  to  the  defendant  at 
the  time  of  the  suit,  nor  that  the  same  was 
then  in  suit  before  any  other  court  or  Justice, 
and  therefore  there  is  nothing  in  these  sug- 
gestions of  counsel. 

Third.  It  is  claimed  that  because  said  note 
was  the  Joint  note  of  plaintiff  and  his  wife, 
secured  by  deed  of  trust,  and  thereby  render- 
ed certain  in  amount  it  ought  to  be  treated 
like  a  Judgment,  which  it  is  claimed,  upon  the 
authority  of  Faulconer  v.  Stinson,  44  W.  Va. 
646,  29  S.  E.  10, 11,  defendant  could  not  be  com- 
pelled to  set  off  against  the  plaintiff's  unliqui- 
dated demand.  We  do  not  think  that  case 
has  any  application  to  this.  It  is  true,  per- 
haps, that  the  balance  due  upon  the  note  was 
capable  of  being  rendered  certain,  but  there 
had  been  partial  payments  upon  it  and  not 
the  whole  of  the  note  was  due.  The  reason 
given  in  Faulconer  v.  Stinson  is  that :  ''The 
owner  of  the  Judgment  has  had  his  demand 
Judicially  ascertained  and  ended,  and  shall 
the  other  party  come  with  his  offset  and 
inaugurate  another  contest  against  the  Judg 
ment,  or  shall  he  be  compelled,  by  separate 
action,  to  establish  his  demand  at  law,  and 
then  set  off  his  Judgment?  The  law  compels 
him  to  do  the  latter." 

The  controlling  question  we  have  for  deci- 
sion then  is :  Is  the  Judgment  of  the  Justice 
for  the  error  therein  void  in  whole  or  li\  part 
or  is  it  conclusive  of  the  rights  of  Isora  V. 
Gall?  Counsel  for  Miss  Gall  affirm  that  the 
Judgment  is  void  for  two  reasons,  namely: 
First  because  it  was  not  entered  up  In  the 
docket  of  the  Justice  within  24  hours,  as  pro- 
vided by  section  2065,  Code  1906;  second,  be- 
cause it  appears  on  the  face  of  the  transcript 
of  his  docket  that  the  Justice  exceeded  his 
jurisdiction  in  setting  off  against  plaintiff's 
demand  the  amount  due  upon  said  note,  and 
entering  Judgment  for  the  balance.  On  the 
first  proposition,  counsel  say  that  McClain  v, 
Davis,  37  W.  Va.  330.  16  S.  B.  629, 18  L.  R.  A 
634,  Richmond  v.  Henderson.  48  W.  Va.  389. 
37  S.  B.  653.  and  Packet  Co.  v.  Bellvllle,  55 
W.  Va.  560,  47  S.  E.  301,  leave  this  question 
open;  but  in  addition  to  those  cases  we  have 
McDowell  County  Bank  v.  Wood,  60  W.  Va. 
617,  55  S.  B.   753,  reaffirming  the  rule  of 
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Packet  Co.  ▼.  Bellvllle,  snpra,  and  effectually 
overruling  McClain  ▼.  Davis,  holding  that, 
"where  a  Judgment  in  an  action  tried  before 
a  Justice  Is  rendered  and  publicly  announced 
by  the  Justice  on  the  day  and  at  the  close 
of  the  trial,  although  the  clerical  work,  of 
entering  the  Judgment  upon  his  docket  is  not 
performed  until  a  few  days  thereafter,  the 
statute  Is  substantially  complied  with/'  This 
case  must  therefore  be  regarded  as  announcing 
the  settled  rule  upon  the  subject 

But  is  the  Judgment  void  on  the  second 
ground?  Our  conclusion  Is  that  this  propo- 
sition must  be  denied.  The  Judgment  of  the 
Justice  we  think  must  be  regarded  as  mere- 
ly erroneous  and  not  void,  and  therefore  re- 
viewable only  upon  appeal,  If  appeal  would 
lie.  But  it  is  argued  that,  as  this  court  has 
heretofore  denied  appellant  a  writ  of  prohi- 
bition against  the  enforcement  of  said  Judg- 
ment, she  has  no  other  remedy  except  in  a 
court  of  equity.  But  a  court  of  equity  cannot 
be  made  to  perform  the  functions  of  an  ap- 
pellate court,  and  to  correct  errors  therein. 
There  can  be  no  question  but  that  the  Justice 
had  Jurisdiction  of  the  plaintiff's  action,  and 
although,  as  we  have  determined,  his  Judg- 
ment was  erroneous  in  so  far  as  it  undertook 
to  offset  against  plaintiff's  demand  the  Joint 
note  In  question,  yet  it  cannot  be  said  that 
the  Justice  was  without  Jurisdiction  so  as  to 
render  his  Judgment  void.  Judgments  are 
not  void  for  mere  error  therein,  and,  unless 
there  Is  total  want  of  Jurisdiction,  a  court  of 
equity  has  no  Jurisdiction,  for  mere  grounds 
of  error,  to  Interfere. 

We  must  therefore  affirm  the  decree  below. 


(66  W.  Va.  264) 

HOYLMAN  V.  KANAWHA  &  M.  RY.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  2,  1909.     On  Rehearing,  May 

12,  1909.) 

1.  Carriers  (§  333*)  —  Injuries  to  Passen- 
gers—Contributory Negligence. 

The  ireneral  rule  is  that  passengers  getting 
off  a  moving  railroad  train  are  chargeable  with 
contributory  negligence  and  cannot  recover  for 
injury  received  therefrom. 

[E3d.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  S§  1391-1393;    Dec.  Dig.  §  333.*] 

2.  Carriers  (8  844»)— Injuries  to  Passenger 
—  Contributory  Neguoencb  —  Burden  or 
Proof. 

The  act  of  getting  on  or  off  a  moving  train 
Is  evidence  of  contributory  negligence,  and  im- 
poses upon  one  who  is  injured  in  doing  so  the 
burden  of  proving  that  the  peculiar  circumstan- 
ces of  the  case  Justified  bim  in  such  course. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  f  1399;  Dec.  Dig.  (  844.  ♦] 

8.  Appeal  and  Error  (J  1178*)— Disposition 
OF  Case— Reversal— New  Trial. 

When,  in  an  action  against  a  railroad  com- 

Sany  for  personal  injury  to  a  passenger,  the  evi- 
ence  is  such  that  a  verdict  for  tne  plaintiff 
should  be  set  aside,  the  circuit  court,  if  aslced, 
should  direct  a  verdict  for  the  defendant,  and, 
if  it  refuses,  the  appellate  court  will  reverse 
judgment  and  verdict  and  remand  the  case  for  a 


new  trial,  unless  this  court  can  see  clearly  that 
the  plaintiff  cannot  better  his  case  upon  another 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  117a»] 

(Syllabus  by  tbe  Court.) 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  James  H.  Hoylman,  adminis- 
trator, against  the  Kanawha  &  Michigan 
Railway  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.  •  Reversed. 

Brown,  Jackson  &  Knight,  for  plaintiff  In 
error.  A.  M.  Belcher  and  0.  J.  Van  Fleets 
for  defendant  in  error. 


BRANNON,  J.  John  L.  Porter  took  pas- 
sage on  a  train  of  the  Kanawha  &  Michigan 
Railroad  at  Charleston  to  go  to  Wicher,  a 
flag  station  on  that  railroad,  and  in  getting 
off  the  train  was  killed,  and  his  administra- 
tor recovered  in  the  circuit  court  of  Kana- 
wha county  a  verdict  and  Judgment  for  |5,- 
000  against  the  railroad  company,  and  tbe 
company  brings  the  case  here. 

There  is  no  conflict  of  evidence  in  the 
case.  Tested  by  the  evidence  adduced  by 
the  plaintiff,  the  facts  are:  That  Porter  sat 
in  the  third  seat  some  10  feet  from  the  door 
of  the  car,  and  he  was  engaged  in  active  con- 
versation with  a  passenger,  Garten,  in  the 
next  seat  behind  him.  A  friend  named  Kir- 
by,  when  the  train  stopped,  went  to  Porter's 
seat  and  carried  a  bundle  out  for  him  and 
got  off  the  train.  Porter  did  not  go  with  hiin. 
Three  or  four  other  passengers  got  off  the 
train.  Porter  lingered  in  his  seat,  though 
the  train  had  stopped,  talking  to  Garten  in 
the  next  seat  behind.  He  lingered  so  that 
that  passenger,  Garten,  who  remained  on  the 
train,  warned  Porter  that  he  had  better  get 
off  the  train  while  it  stopped.  Porter  start- 
ed for  the  door,  and  before  he  got  to  the 
door — indeed,  before  he  left  his  seat— the 
train  started ;  but  Porter  went  on  down  the 
steps  when  the  train  was  moving  and  stepped 
on  the  platform  holding  to  the  railing  of  the 
car  with  his  right  hand,  and  did  not  let  go 
of  it,  but  held  to  it  while  he  took  two  or 
three  steps  in  the  direction  the  train  was 
moving  and  increasing  in  speed,  and  he  lost 
his  balance  and  fell  under  the  wheels.  Be- 
fore he  got  out  of  the  door,  the  train  wa» 
moving.  The  conductor  swears  that  a  stop 
of  the  usual  length  for  that  station  waa 
made.  No  evidence  contradicts  this.  Other 
passengers,  three  or  four,  got  off.  This  af- 
fords evidence  that  the  length  of  stop  waa 
reasonable.  Hurt  v.  Railroad,  94  Mo.  255, 
7  S.  W.  1,  4  Am.  St  Rep.  374.  There  was 
no  crowd.  The  conductor  swears  that  he 
stood,  as  he  usually  did,  at  the  other  end 
of  the  car  before  the  one  in  which  Porter 
rode  and  looked  through  both  cars  to  see 
that  all  the  passengers  were  off  and  did  not 
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Bee  Porter.  There  Is  no  contradiction  of  the 
conductor  In  this.  A  witness  of  the  defense, 
uncontradicted,  says  Porter  was  still  talking 
to  Garten  at  his  seat  when  the  train  started. 
This  would  show  that  Porter  had  not  yet 
come  out  of  his  seat  into  the  aisle,  but  was 
tarrying  in  his  seat  talking  to  Garten.  Gar- 
ten's evidence  confirms  this.  The  evidence 
clearly  shows  that  before  Porter  got  to  the 
door  the  train  had  started.  The  evidence 
shows  that  Porter  was  well  acquainted  with 
this  station  and  had  reason  to  know  that  the 
usual  stop  there  was  of  short  duration. 

*'A11  experience  has  demonstrated  that  to 
get  off  a  moving  car  is  highly  dangerous. 
Therefore  it  is  held  that  such  an  act  is  neg- 
ligence per  se,  and  the  passenger,  if  thereby 
injured,  except  in  very  rare  cases,  is  gnWtj 
of  contributory  negligence  and  cannot  re- 
cover." O'Toole  V.  Railroad  Co.,  158  Pa. 
106.  27  Atl.  738,  22  L.  R.  A.  606,  38  Am.  St 
Rep.  830.  "An  adult  who  knowingly  and  un- 
necessarily steps  from  a  railroad  train  in 
motion  is  guilty  of  contributory  negligence  as 
a  matter  of  law."  Walters  v.  Chicago  &  N. 
W.  Ry.  Co.,  113  Wis.  367,  89  N.  W.  140. 
Such  is  held  to  be  the  law  in  most  of  the 
courts.  2  Wood  on  Railroads,  1292,  says 
that,  in  view  of  the  danger  necessarily  at- 
tending such  an  act,  it  should  be  held,  as  a 
matter  of  law,  that  it  is  negligence  to  at- 
tempt to  board  or  alight  from  a  train  while 
it  is  in  motion,  and  the  question  should  not 
be  left  to  the  jury  unless  there  are  excep- 
tional circumstances  tending  to  excuse  or 
Justify  the  act  "And  the  great  weight  of 
authority  favors  this  view.  The  failure  of 
the  company  to  stop  its  train  at  a  station  as 
it  ought  to  do,  or  to  stop  it  for  sufficiently 
long  time,  does  not  Justify  a  passenger  in 
leaving  a  moving  train.  His  proper  course 
is  to  be  carried  on  until  the  train  stops,  and, 
if  he  sustains  pecuniary  or  other  loss  from 
being  carried  beyond  his  station,  his  rem- 
edy lies  in  an  action  for  damages."  The 
same  in  Hutchinson  on  Carriers,  t  1180. 

Now,  what  fault  is  imputed  to  the  com- 
pany? Nobody  claims  that  the  conductor  or 
other  trainman  saw  Porter  getting  off.  The 
claim  is  that  the  stop  was  not  long  enough 
in  time ;  but,  in  the  first  place,  the  evidence 
is  that  the  stop  was  for  the  usual  time  at 
that  station,  and  this  is  proven  by  the  fact 
that  several  other  passengers  got  off  safely. 
There  is  no  proof  clear  that  the  stop  was  not 
reasonable;  but  suppose  that  the  stop  was 
not  of  the  proper  length  of  time,  the  law  Just 
cited  from  Wood  and  Hutchinson  says  that, 
even  if  the  company  was  negligent  in  this 
respect  the  passenger  must  not  run  the  risk 
of  alighting.  That  is  no  reason  for  running 
a  plain  risk,  especially  by  an  aged  person. 
McDonald  v.  Railroad  Co.,  87  Me.  466,  32 
Atl.  1010,  says  that  it  is  the  duty  of  the  com- 
pany to  stop  a  sufficient  length  of  time  to 
give  passengers  reasonable  opportunity  to 
alight  with  safety.  "But  the  failure  of  the 
company  to  stop  its  train  at  a  station  as  it 


ought  to  do,  or  to  stop  for  sufficient  length 
of  time,  does  not  Justify  a  passenger  in 
leaving  a  moving  train."  In  that  case  we 
find  that  he  gets  off  at  his  own  risk.  1  find 
in  Simmons  v.  Air  Line,  etc.,  Co.,  120  Ga. 
225,  47  S.  B.  570,  this:  "If,  with  a  clear 
chance  to  avoid  the  consequences  of  defend- 
ant's negligence  or  breach  of  duty,  the  plain- 
tiff voluntarily  assumes  the  risk  occasioned 
thereby,  such  conduct  on  his  part  is  not 
merely  contributory  negligence,  lessening  the 
amount  of  damages,  but  a  failure  to  avoid 
danger,  defeating  the  right  to  recover."  "If 
all  you  know  of  it  is  that  a  passenger  Jumps 
from  a  train  in  motion  and  is  injured,  you 
would  charge  him  with  carelessness  for  the 
act"  Shannon  v.  Railroad  Co.,  78  Me.  59,  2 
Atl.  678.  The  case  in  87  Me.  466,  32  Atl.  1010, 
says  that:  "The  burden  was  on  the  plaintiff  to 
prove  that  he  Jumped  from  the  train  under 
exceptional  circumstances  that  would  Justify 
or  excuse  such  an  act  of  imprudence."  So 
holds  Browne  v.  Railroad  Co.,  108  N.  C.  34, 
12  S.  E.  958.  The  North  Carolina  court,  in 
Morrow  v.  Atlanta,  etc.,  Co.,  134  N.  C.  92, 
46  S.  B.  12,  held  that  a  person  who  "alights 
from  the  train  while  traveling  at  the  rate  of 
three  to  four  miles  an  hour,  and  with  its 
speed  steadily  increasing,  is  guilty  of  contrib- 
utory negligence  as  a  matter  of  law  preclud- 
ing recovery." 

The  train  in  this  case  was  going  faster 
than  that,  the  engineer  swears  8  or  10  miles 
an  hour,  when  Porter  alighted.  The  evi- 
dence clearly  shows  that  Porter  delayed  leav- 
ing the  train  and  had  to  be  warned  to  do  so 
by  Garten.  "Where  a  passenger  delays  for 
an  unreasonable  time,  and  it  is  not  apparent 
to  the  agent  of  the  carrier  that  he  is  either 
boarding  the  vehicle  or  carriage,  the  carrier 
will  not  be  held  responsible  for  a  resulting 
injury."  5  Am.  &  Bug.  Bncy.  ^L.  579.  A  pas- 
senger, seeing  that  a  train  had  passed  a  sta- 
tion and  was  increasing  in  speed,  Jumped 
from  it  It  was  held  that  he  could  not  re- 
cover, "even  though  the  railroad  company 
was  negligent  in  management  of  the  train." 
Brown  v.  Chicago,  ietc,  Co.,  80  Wis.  162.  49 
N.  W.  807.  McDonald  v.  Montgomery  R.  Co., 
110  Ala.  163,  20  South.  317,  holds:  "When  a 
person  steps  from  a  moving  car  without  any 
necessity  therefor  and  is  injured,  which  in- 
jury would  have  been  avoided  if  he  had  re- 
mained on  the  car,  he  is  guilty  of  such  con- 
tributory negligence  as  will  preclude  his  re- 
covery." That  it  is  negligence  to  alight  from 
a  moving  train  has  been  held  by  the  courts 
of  New  York,  Pennsylvania,  Massachusetts, 
Maine,  Michigan,  Wisconsin,  Iowa,  Alabama, 
Georgia,  Tennessee,  and  North  Carolina. 
Mearns  v.  Railroad  Co.,  163  N.  Y.  108,  57  N. 
E.  292;  Brown  v.  Railroad  Co.,  181  Mass. 
365,  63  N.  B.  941;  Werbowlsky  v.  Railroad 
Co.,  86  Mich.  239,  48  N.  E.  1097,  24  Am.  St 
Rep.  120 ;  Newlon  v.  Railroad  Co.,  127  Iowa, 
654,  103  N.  W.  999 ;  Whelan  v.  Railroad  Co., 
84  Ga.  506,  10  S.  E.  1091,  and  cases  above 
cited.    Porter  was  a  man  of  73  years.    This 
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called  on  him  to  be  careful  and  prudent. 
The  case  of  Cumberland  V.  R.  Co.  v.  Mau- 
gans,  61  Md.  62,  48  Am.  Rep.  83,  says  In  the 
opinion  that:  "Every  one  would  pronounce 
It  an  act  of  reckless  imprudence  for  a  person 
to  jump  from  a  train  of  cars  when  in  rapid 
motion,  or  at  night  and  in  the  dark,  when 
dangers  or  obstructions  that  could  not  be 
seen  were  in  the  way,  or  for  a  person  of  im- 
paired health  and  in  a  weak  physical  condi- 
tion, or  of  an  advanced  age,  to  make  the  at- 
tempt when  the  train  was  in  slow  motion." 
1  Am.  &  Eng.  Ann.  Cas.  779,  has  the  follow- 
ing: "Even  where  the  train  is  moving  slowly, 
the  act  of  alighting  therefrom  may  constitute 
contributory  negligence  as  a  matter  of  law 
if  the  person  so  alighting  is  in  a  weak  physi- 
cal condition  or  of  advanced  age."  "Even  in 
jurisdictions  where  the  mere  act  of  alighting 
from  a  moving  railroad  train  or  street  car 
Is  not  considered  negligence  per  se,  it  is  well 
recognized  that  cases  sometimes  arise  in 
which  the  facts  are  so  dearly  established, 
and  the  inference  as  to  the  course  dictated 
by  ordinary  prudence  is  so  certain  and  In- 
variable, that  it  becomes  the  duty  of  the  court 
to  take  the  question  from  the  jury.  Thus  it 
has  been  held  that  where  the  act  is  obviously 
dangerous  and  without  reasonable  necessity, 
real  or  apparent,  it  constitutes  contributory 
negligence  as  a  matter  of  law,  and  defeats  a 
recovery  by  the  person  injured."  1  Am.  & 
Eng.  Ann.  Cas.  778,  citing  many  cases.  A 
conductor  agreed  to  let  a  passenger  off  at  a 
station,  and  the  conductor  rang  the  bell  for 
a  stop.  The  train  did  not  stop.  Held: 
**When  the  train  fails  to  stop  at  the  station 
of  destination  of  a  passenger,  and  he  is  not 
directed  or  induced  at  the  time  by  act  or 
word  of  the  company's  agent  to  get  off,  and 
he  does  get  off,  he  does  so  at  his  own  risk." 
East  Tenn.,  Va.  &  Ga.  Co.  v.  Massengill,  83 
Tenn.  828.  '*The  general  rule  is  that  passen- 
gers Injured  while  getting  on  or  off  moving 
trains  cannot  recover  for  injuries.  The  act 
of  getting  on  or  off  a  moving  train  is  evidence 
of  contributory  negligence,  and  imposes  upon 
one  who  is  injured  in  doing  so  the  burden 
of  proving  that  the  peculiar  circumstances 
of  the  case  justified  him  in  such  course." 
Browne  v.  Railroad  Co.,  108  N.  C.  84,  12  S. 
B.  958. 

I  find  the  following  syllabus  from  the  Unit- 
ed States  Circuit  Court  of  Appeals  in  Illinois 
Central  v.  Davidson,  64  Fed.  301,  12  C.  C.  A. 
118:  "A  passenger  who  unnecessarily  and 
negligently  exposes  himself  to  danger  while 
alighting  from  a  train  is  guilty  of  contribu- 
tory negligence,  even  though  he  does  not 
know  of  the  danger  to  which  he  is  exposed." 
The  Texas  case  (International,  etc.,  Co.  v. 
Rhoades  [Tex.  Civ.  App.]  51  S.  W.  517)  holds: 
"Where  a  passenger  was  injured  in  alighting 
from  a  moving  train,  he  cannot  recover,  even 
if  he  was  not  guilty  of  negligence,  unless 
the  agent  op  defendant  in  charge  of  the  train 
invited  him  to  so  alight,  and  in  so  doing  he 
acted  with  ordinary  prudence."     •*The  con- 


ductor is  required,  after  having  at  the  prop- 
er time  announced  the  station,  to  stop  the 
train  and  hold  it  such  reasonable  time  as 
will  permit  passengers  to  alight  in  safety. 
He  is  not  required — to  do,  what  in  many  cas- 
es would  be  impossible  to  ascertain — to  know 
that  all  passengers  intending  to  stop  at  the 
station  have  alighted  in  safety."  Raben  v. 
Central  Iowa  Railroad  Co.,  73  Iowa,  581,  35 
N.  W.  646,  5  Am.  St.  Rep.  70a  "This  instruc- 
tion was  erroneous  in  the  particular  that  it 
asserts  that  'such  railroad  company  is  bound 
to  exercise  the  strictest  vigilance  in  carrying 
passengers  to  their  destination,  and  in  set- 
ting them  down  safely  thereat'  This  in  its 
latter  portion  states  the  law  too  strongly  in 
favor  of  the  plaintiff.  All  the  duty  the  law 
imposes  upon  a  conductor,  acting  as  the  agent 
of  a  corporation,  in  order  to  comply  with 
the  obligations  of  the  carrier  to  a  passenger, 
is  to  carry  him  safely  to  his  point  of  destina- 
tion, announce  the  arrival  of  the  train  at 
the  station,  and  ^ive  him  a  reasonable  oppor- 
tunity to  leave  the  cars.  When  this  is  done, 
the  duty  of  the  conductor  ceases.  Sevier  v. 
Railroad,  18  Am.  &  Eng.  R.  R.  Cas.  245; 
Straus  V.  Railroad,  75  Mo.  185.  And  when 
the  servants  of  a  corporation,  engaged  in  the 
business  of  a  common  carrier,  afford  passen- 
gers a  reasonable  time  to  leave  the  cars  after 
arrival  at  the  end  of  their  journey,  they  have 
the  right,  at  the  expiration  of  such  reasona- 
ble period,  to  presume  that  all  the  passengers, 
whose  place  of  destination  is  then  reached, 
have  done  what  is  customary  for  passengers 
in  like  circumstances  to  do,  to  wit,  have  left 
the  cars."  Hurt  v.  St  L.,  I.  M.  &  S.  Ry.  Co,, 
94  Mq.  262,  7  S.  W.  1,  4  Am.  St  Rep.  374. 

But  the  negligence  of  Porter  did  not  con- 
sist alone  In  getting  off  the  train  while  in 
motion.  He  held  to  the  railing  of  the  car  for 
three  steps  and  was  thrown  under  the  train. 
All  the  witnesses  say  this.  It  is  beyond  ques- 
tion. This  was  gross  negligence.  Porter  was 
in  full  possession  •of  his  faculties.  A  moving 
train,  Increasing  speed  every  inch,  is  a  dan- 
gerous carriage  from  which  to  alight  Even 
if  going  slowly,  its  momentum  makes  It  dan- 
gerous to  alight  from  it.  In  the  case  of  Did- 
dle V.  Continental  Co.  (this  term)  63  S.  E. 
962,  we  said:  That  reckless  or  deliberate 
encountering  of  known  danger,  or  danger  so 
obvious  that  a  reasonably  prudent  man  would 
have  avoided  it,  if  the  circumstances  do  not 
necessitate  encountering  it  is  a  voluntary 
exposure  to  danger ;  that  unconsciousness  of 
danger  does  not  change  the  case ;  that  if  the 
danger  is  obvious,  and  nothing  to  preclude 
deliberation  or  freedom  of  action,  such  as 
sudden  peril,  and  he  encounters  danger,  the 
exposure  is  voluntary.  See  Ashtabula  Rapid 
Transit  Co.  v.  Holmes,  67  Ohio  St  153,  65 
N.  E.  877. 

The  defendant  asked,  but  was  refused,  an 
instruction  that  the  evidence  was  not  sufla- 
cient  to  authorize  a  verdict  for  the  plaintiff, 
and  that  the  jury  should  find  for  the  defend- 
ant    Now  the  evidence  plainly  shows  ttiat 
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Porter  was  under  no  necessity  to  get  off  the 
train  while  moving  and  increasing  its  speed. 
It  was  simply  a  rash  act  of  his  own  for  mere 
convenience,  when  he  conld  have  gone  a  mile 
or  so  further  on  the  train  and  come  back  in 
a  few  hours.  Law  above  shows  that  he  was 
chargeable  with  negligence  per  se  under  the 
evidence,  negligence  in  law.  That  would  in- 
evitably call  for  a  verdict  for  the  defendant, 
even  if  we  could  say,  as  we  cannot,  that  the 
company  was  in  fault  We  have  often  said 
that,  where  the  evidence  is  such  in  cases  of 
negligence  as  that  the  court  would  be  com- 
pelled to  set  aside  a  verdict  for  the  plaintiff 
there,  the  court  ought,  if  asked,  direct  a  ver- 
dict for  the  defendant  Ketterman  v.  Rail- 
road Ca,  48  W.  Va.  606,  37  S.  B,  683;  Cobb 
V.  Glenn  Boon  Co.,  67  W.  Va.  49,  49  S.  E. 
1005,  110  Am.  St  Rep.  734.  In  White  v. 
Brewing  Co.,  51  W.  Va,  259,  41  S.  B.  180,  the 
same  test  is  made;  that  is,  that  the  court 
should  instruct  a  jury  for  a  party  in  whose 
favor  the  evidence  "plainly  and  decidedly 
preponderates.**  Judge  Dent  said  that,  when 
the  evidence  was  such  that  two  reasonable 
minds  could  not  differ,  the  court  should  not 
hesitate  to  direct  a  verdict,  "for  thereby  Jus- 
tice is  promoted,  a  useless  controversy 
brought  to  an  end,  and  time,  cost,  and  fruit- 
less labor  saved  to  the  litigants,  the  court, 
and  the  public."  The  same  principle  is  in 
Diddle  V.  Continental  Co.  (decided  this  term) 
63  S.  B.  962.  The  Supreme  Court  of  the  Unit- 
ed States  said  that  it  was  settled  law  in  that 
court,  "when  the  evidence  given  at  the  trial, 
with  all  inferences  the  Jury  could  Justifiably 
draw  from  it  is  insufficient  to  support  a  ver- 
dict for  the  plaintiff,  so  that  such  verdict  if 
returned,  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  case  to  the  Jury,  but 
may  direct  a  verdict  for  the  defendant" 
Louisville,  etc.,  Co.  v.  Woodson,  134  U.  S. 
614,  10  Sup.  Ct  628,  33  L.  Ed.  1082.  A  vast 
array  of  authorities  for  this  proposition  will 
be  found  in  Blashfield  on  Instructions,  {  5. 
The  court  should  have  given  the  instruction 
to  find  for  the  defendant  The  defendant  is 
entitled  to  have  that  matter  of  error  passed 
on  in  this  court 

This  court  is  of  the  opinion  that  the  cir- 
cuit court  should  have  directed  a  verdict  for 
the  defendant  We  are  clear  about  this,  but 
the  great  question  then  comes  up:  Shall 
this  court  render  final  Judgment  for  the  de- 
fendant, or  set  aside  the  verdict  reverse  the 
Judgment  and  remand  the  case  to  the  cir- 
cuit court?  My  own  opinion  is,  long  has 
been,  that  this  court  should  do  what  the  cir- 
cuit court  should  have  done,  which  would 
be,  after  verdict  for  the  defendant,  to  ren- 
der final  Judgment  for  the  defendant  as  if 
on  demurrer  to  evidence.  The  plaintiff 
made  his  case,  and  if  his  case  was  bad  he 
ought  to  loose  it  by  final  Judgment.  The 
suit  ought  thus  to  end.  This  court  has  so 
decided  in  two  cases.  Maupin  v.  Insurance 
Co.,  53  W.  Va.  557,  45  S.  B.  1003.  and  Ruff- 
ner  Bros.  v.  Insurance  Co.,  59  W.  Va.  432, 


53  S.  B.  943,  115  Am.  St  Rep.  924.  I  later 
add  Anderson  v.  Tug  River  Co.,  59  W.  Va. 
301,  53  S.  B.  713,  and  McMillan  v.  Coal  Co., 
61  W.  Va;  535,  57  S.  B.  129.  11  L.  R.  A.  (N. 
S.)  840.  It  was  decided  otherwise  this  term 
in  Diddle  v.  Continental  Co.  See  full  note 
8  Am.  &  Eng.  Ann.  Cas.  873.  I  shall  not  dis- 
cuss this  point  further.  A  majority  of  the 
court  think  that  final  Judgment  should  not 
be  rendered  here,  especially  as  the  practice 
has  been  generally  otherwise,  as  in  Kuyken- 
dall  V.  Fisher,  61  W.  Va.  87,  56  S.  B.  48,  8 
L.  R.  A.  (N.  S.)  94.  I  suppose  it  true  that 
In  the  past  the  practice,  I  say  practice,  has 
been  to  remand.  I  would  reverse  that  prac- 
tice, it  being  a  mere  matter  of  practice. 
All  say  that,  if  it  clearly  appears  that  the 
plaintiff  cannot  better  his  case,  this  court 
may  render  final  Judgment 

Instruction  No.  8  says  that  if  the  train 
did  not  stop  long  enough  to  enable  Porter 
to  leave  it  while  stationary,  and  that  he 
stepped  off  while  the  train  was  in  motion, 
it  was  a  question  for  the  Jury  to  say  wheth- 
er he  was  guilty  of  negligence  and  barred 
from  recovery.  The  law  is  that:  If  a  man 
leaves  a  moving  train,  he  does  so  at  his  own 
risk;  it  is  negligence  per  se,  negligence  in 
law,  for  which  the  court  may  withdraw  the 
case  from  the  Jury. 

Instruction  No.  4  told  the  Jury  that  it  was 
the  duty  "of  the  defendant  to  use  the  great- 
est possible  care  and  diligence  to  safely  car- 
ry and  deliver  Porter  to  his  destination,  and 
to  stop  long  enough  to  afford  him  reasonable 
opportunity,  by  the  use  of  ordinary  diligence 
on  his  part,  to  alight,  and  not  to  start  until 
he  had  alighted.  If,  by  the  exercise  of  great 
diligence,  said  defendant  could  have  known 
that  Porter  was  in  the  act  of  alighting,**  the 
verdict  must  be  for  the  plaintiff.  This  in- 
struction might  be  readily  construed  as  re- 
quiring the  trainmen  to  see  that  every  per- 
son wanting  to  get  off  had  gotten  off.  It 
demands  that  a  railroad  company  must  ex- 
ercise great  diligence  to  know  that  a  passen- 
ger is  alighting.  It  is  the  duty  of  the  pas- 
senger to  get  off  the  train,  and  the  conduct- 
or does  not  have  to  hunt  each  and  every 
one  up.  Of  course,  where  the  conductor 
knows  one  is  alighting,  he  cannot  start;  but 
he  need  not  examine  every  car  in  a  train  to 
see  who  wants  to  get  off,  or  that  every  one 
has  gotten  off.  But  why  discuss  these  in- 
structions? They  all  declare  that,  if  the 
company  was  negligent  in  not  stopping  long 
enough  or  not  seeing  to  it  that  Porter  was 
off,  then  it  was  liable.  They  ignore  the 
fact  that  under  the  evidence  in  the  case, 
the  plaintiff's  evidence.  Porter  delayed  leav- 
ing the  car  and  went  from  it  while  moving 
and  held  on  to  it  while  moving,  and  was 
guilty  of  contributory  negligence.  If  we  are 
right  in  saying  that  the  court  should  have 
directed  a  verdict,  then  the  plaintiff  was  not 
entitled  to  these  instructions;  they  being  un- 
suited  to  the  case  aud  misleading  the  Jury. 
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Porter's  contributory  negligence  barred  re- 
covery. 

Again,  the  court  gave  for  the  defendant 
an  instruction  that  if  the  train  had  started 
while  John  L.  Porter  was  leaving  the  car, 
and  was  in  motion  before  he  went  out  of 
said  car  to  the  platform,  then  it  was  neg- 
ligence in  him  to  attempt  to  alight  from  the 
car  while  in  motion,  and  the  verdict  should 
be  for  the  defendant.  Another  instruction 
was  that  If  the  train  stopped  long  enough 
to  allow  passengers  to  alight,  and  Porter 
could  have  left  it  without  injury,  had  he 
used  diligence,  then  the  jury  must  find  for 
the  defendant.  Now,  under  the  evidence, 
there  is  no  questiod  but  that  the  hypotheses 
of  these  two  instructions  were  fully  sustain- 
ed, and  therefore  this  verdict  under  the  evi- 
dence is  contrary  to  those  instructions  giv- 
en by  the  court  It  is  a  verdict,  as  shown 
by  the  evidence,  against  the  law  of  contribu- 
tory negligence.  "A  new  trial  will  be  grant- 
ed: (1)  Where  the  verdict  is  against  law. 
This  occurs  when  the  issue  involves  both 


its  speed,  as  any  one  may  be  deceived  as  to 
speed  or  momentum  of  a  starting  train,  and 
any  one  knows  It  may  increase  momentum 
rapidly,  even  suddenly.  Dempsey,  another 
witnesa  for  plaintiff,  says:  '^The  train  was 
moving  out  when  I  looked  around,  and  he 
was  on  the  steps."  Again,  I  say  he  cor- 
roborates Garten  and  Young.  He,  too,  proves 
that  the  train  had  started  when  yet  Porter 
was  on  the  steps.  That  the  train  was  mov- 
ing with  considerable,  with  dangerous,  speed 
when  Porter  alighted,  Is  beyond  question 
from  the  fact  told  by  several  witnesses  for 
the  plaintiff,  not  contradicted,  not  open  to 
question;  that  is,  that  Porter,  holding  to  the 
railing,  was  "jerked"  and  thrown  by  the  car. 
If  it  was  merely  moving  at  a  snail's  gait, 
why  did  the  train  "jerk"  him  and  throw 
him?  Here  is  an  undisputed  fact  proving 
a  physical  fact  from  our  knowledge  of  the 
law  of  momentum  or  force,  that  the  train 
had  already  attained  a  dangerous  speed 
when  Porter  alighted.  Further,  Dempsey, 
a  witness  for  plaintiff,  says  that  Kirby,  who 
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require  a  different  verdict  from  that  found 


by  the  jury."    Grayson's  Case,  6  Grat.  (Va.) 
712. 

Therefore  we  reverse  the  judgment,  set 
aside  the  verdict,  and  remand  the  case  for 
a  new  trial  If  the  plaintiff  shall  be  so  ad- 
vised* 

On  Rehearing. 

A  petition  for  rehearing  attacks  the  above 
opinion  for  saying  that  the  evidence  is  not 
conflicting.  It  is  not  appreciably  so.  The 
plaintiff  proved  the  true  status  of  the  case. 
He  proved  by  Garten,  who  was  face  to  face 
with  Porter  in  the  car,  that  Porter  stood 
talking  with  him,  and  that  either  before  he 
left  his  seat,  some  10  feet  from  the  door,  or 
before  he  reached  the  door,  the  train  start- 
ed. Young,  a  witness  for  defense,  definite- 
ly corroborates  Garten.  He  was  In  the  car, 
saw  Porter  lingering  in  conversation  with 
Garten,  and,  when  asked  If  the  train  started 
before  Porter  left  the  platform,  answered: 
**Yes,  sir;  before  he  went  out  of  the  car, 
before  he  left  Garten,  about  the  time  he  left 
Garten."  He  said  further:  "At  the  time 
the  train  started,  he  was  shaking  hands 
with  Garten.  About  the  time  the  train  start- 
ed, I  seeii  them  shaking  hands."  The  plain- 
tiff and  defendant  both  so  prove.  Keeny,  a 
witness  for  plaintiff,  says:  "When  I  first 
saw  Porter,  he  was  coming  down  the  steps. 
The  train  was  moving  out  as  he  came  down." 
This  renders  likely  the  evidence  of  Garten 
and  Young,  for  it  shows  that  Porter  did  not 
reach  the  platform  or  steps  until  already 
the  train  had  started.  It  was  "moving  out," 
how  fast  Keeny  could  not  say;  but  it  was 
moving  out,  and  Porter  had  no  right  to  risk 


er  is  on  there  to  get  off,  and  Mr.  Carson 
throwed  out  his  hand  to  shut  the  engineer 
off,  on  the  fireman's  side,  and  the  fireman, 
I  suppose,  was  putting  in  fire.  Mr.  Carson 
didn't  get  any  signal  from  the  engine,  and 
he  jumped  up  on  the  coach  as  quick  as  he 
could  and  pulled  the  bell  cord,  to  get  hold 
of  the  bell  cord."  This  proves  that  the 
train  had  started  while  Porter  was  still  on 
the  train. 

Against  all  this  evidence,  counsel  appeal 
to  Houchins  and  Carson,  saying  that  Houch- 
1ns  said,  "The  first  I  saw  of  him  I  was  stand- 
ing in  the  baggage  car  door,  and  he  had  one 
foot  on  the  platform  and  one  on  the  step, 
and  his  right  hand  holding  to  the  handhold." 
Asked  how  far  it  had  moved  when  he  first 
saw  Porter,  answered,  "Well,  it  was  just 
starting  to  move."  This  does  not  prove 
that  Porter  had  alighted  before  the  train 
started.  This  does  not  contradict  all  the 
explicit  evidence  that  the  train  had  already 
started  when  Porter  got  off  it  In  fact,  the 
fair  inference  from  it  Is  that  Porter  got  off 
while  the  train  was  moving,  and  this  is 
enough  to  exempt  the  company,  because  un- 
der the  law  no  one  can  alight  from  a  mov- 
ing train  except  at  his  own  risk,  except  un- 
der peculiar  circumstances.  This  case  is  not 
such.  Looking  at  his  evidence  further,  I  see 
that  he  was  asked,  "When  you  first  saw  him, 
was  the  train  moving?"  He  answered,  "Yes, 
sir."  Counsel  in  their  petition  for  rehear- 
ing admit  that  the  above  opinion  lays  down 
the  law  correctly,  but  maybe  counsel  mean 
that  the  train  was  moving  slowly.  Houchins 
says,  "Well,  it  was  just  starting  to  move." 
This  is  indefinite.  Are  we  on  this  frail,  in- 
definite sentence  to  contradict  and  overthrow 
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all  the  evidence  referred  to  in  the  original 
and  this  opinion?  It  does  not  conflict  with 
it  really;  no  suhstantial  conflict  After^ 
wards  Houchlns  qualifies  this  statement  by 
the  statement  that  when  he  saw  Porter  the 
train  was  moving.  Counsel  cite  us  to  a 
statement  in  the  evidence  of  Carson  that 
Just  as  he  gave  the  signal  to  start  he  got 
on  the  train,  looked  back,  and  saw  Porter 
fall;  but  the  plaintiff  by  Dempsey  proved, 
as  above  stated,  that,  when  Kirby  told  Car- 
son Porter  was  yet  on  the  train,  Carson 
signaled  the  tfain  to  stop  and  ran  for  the 
bell  cord.  This  denies  that  when  Carson 
stepped  on  the  train  Porter  was  just  alight- 
ing. Counsel  do  not  say  from  this  that  Port- 
er had  alighted  when  Carson  saw  him,  but 
was  in  the  act  of  alighting.  He  could  not 
safely  do  so.  But  go  further  with  Carson's 
evidence.  The  question  was  put  to  him, 
•*Did  you  see  Porter  step  to  the  ground?" 
Answer:  **No,  sir;  I  didn't  see  him.  I  don't 
know  whether  he  was  on  the  coach  or  the 
platform,  could  not  tell."  Question:  '*Do 
you  know  how  far  the  train  had  moved  be- 
fore you  saw  Porter  falling  back?"  An- 
swer: "No,  sir;  I  could  not  tell."  Having 
stated  that  he  gave  signal  to  start,  and  got 
on,  and  saw  Porter  Just  as  the  train  moved, 
it  was  stated  to  him  that  then  Porter  must 
have  been  on  the  step  when  he  (Carson)  saw 
him,  he  answered,  *'I  could  not  tell  where 
he  was."  Can  we  say  from  Carson  where 
Porter  was  when  Carson  signaled  to  start 
and  got  on  the  train?  Can  we  say  the  train 
was  not  going,  or  going  slowly,  when  Port- 
er got  off  it?  No  tribunal,  whether  judge 
or  jury,  having  to  deal  impartially,  from 
reading  all  the  evidence,  indeed  from  read- 
ing only  the  plaintlfTs  evidence,  can  help 
finding,  as  facts:  First,  that  Porter  was 
yet  in  the  car  when  its  wheels  began  to 
move;  and,  second,  that  when  Porter  got 
o£F  the  car  its  movement  was  dangerous,  as 
shown  by  the  fact  that  it  jerked  Porter  and 
threw  him.  To  say  otherwise  would  be  a 
travesty  upon  weighing  and  dealing  with  hu- 
man evidence.  If  the  train  was  moving, 
though  apparently  slowly,  he  could  not  get 
off  except  at  his  own  risk,  except  under  pe- 
culiar circumstances.  This  case  is  not  such. 
The  evidence  does  not  really  conflict.  Sup- 
pose it  did.  Counsel  would  have  us  say 
therefore  that  a  court  is  powerless  to  over- 
throw a  verdict.  That  Is  not  law.  Though 
evidence  be  conflicting,  if  the  verdict  Is  with- 
out sufficient  evidence,  plainly  against  the 
decided,  clear  preponderance,  it  may  be  set 
aside.  Yeager  v.  Bluefleld,  40  W.  Va.  484, 
21  S.  B.  752. 

We  would  not  have  further  detailed  evi- 
dence beyond  the  reference  to  it  in  the  orig- 
inal opinion,  but  for  the  assertion  in  the  pe- 
tition for  rehearing  that  we  had  heard  the 
case,  on  only  "some  ol  the  evidence  adduced 


by  the  plaintiff,"  and  tried  a  case  not  pre- 
sented to  the  jury.  We  dislike  to  express 
opinions  on  evidence,  or  detail  it,  as  we  do 
not  feel  that  on  mere  questions  of  fact  an 
appellate  court  is  called  upon  to  detail  evi- 
dence, or  go  further  than  find  the  result  and 
announce  it;  but,  as  the  petition  calls  on 
us  to  do  so,  we  make  this  review  of  the  evi- 
dence. But  for  that,  we  should  not  have 
done  so. 

We  reach  the  judgment  on  the  evidence, 
taken  as  a  whole,  on  the  plaintiff's  evi- 
dence. It  is  not  sufficient  to  sustain  the 
verdict. 


(132  Ga.  523) 
LOUISVILLE  &  N.  B.  CO.  v.  NEWMAN. 
(Supreme  Court  of  Georgia.     April  21,   1909.) 

1.  Removal  of  Causes  (|  89*)— Powee  to 
Defeat  Removal— Dismissal. 

Where  proper  application  is  made  by  a  non- 
resident defendant  for  the  removal  of  a  case 
from  the  state  court  to  the  United  States 
court,  which  application  is  refused  by  the  state 
court,  whose  judgment  is  reversed  on  writ  of 
error  to  the  Supreme  Court  of  the  state,  the 
plaintiff  cannot  dismiss  the  case,  so  as  to  de- 
feat the  removal  of  the  case  to  the  United 
States  court,  by  an  entr^  of  dismissal  made  by 
his  attorney  on  the  origmal  papers,  before  the 
remittitur  from  the  Supreme  Court  has  been 
formally  made  the  judgment  of  the  court  from 
which  the  case  was  taken  by  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Dec  Dig.  {  89.*] 

2.  Abatement  and  Revival  (J  12*)— Anoth- 
er Action  Pending— Action  in  United 
States  Court. 

The  pendency  of  an  action  in  a  court  of  the 
United  States,  which  has  been  removed  from 
the  state  court,  will  abate  a  subsequent  suit 
in  the  state  court  between  the  same  parties  and 
for  the  same  cause  of  action,  although  in  such 
subsequent  suit  the  damages  claimed  may  be 
reduced  below  $2,000. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Cent.  Dig.  §§  87-91,  94,  95,  98; 
Dec.  Dig.  {  12.*]  ,  ^       ,        . 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  L.  H.  Newman  against  the  Lou- 
isville &  Nashvilie  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

See,  also,  128  6a.  283,  67  S.  E.  616. 

O.  N.  Starr  and  D.  W.  Blair,  for  plalntlft 
in  error.  J.  McCamy  and  T.  W.  Skelly,  for 
defendant  in  error. 

EVANS,  P.  J.  The  bill  of  exceptions  is  to 
review  a  Judgment  of  the  trial  court,  which 
refused  to  abate  the  plaintiff's  action.  This 
is  a  second  suit  by  the  plaintiff,  L.  H.  New- 
man, against  the  defendant,  the  Louisville  & 
Nashville  Railroad  Company,  for  the  same 
cause  of  action.  In  the  first  suit  the  Atlanta, 
Knoxville  &  Northern  Railway  Company,  a 
Georgia  corporation,  was  Jointly  sued  with 


•For  other  cases  see  same  toplo  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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the  LouiBTille  ft  NashYllle  Railroad  Com- 
pany ;  and  the  latter  company  filed  its  peti- 
tion at  the  appearance  term  of  the  court  for 
the  removal  of  the  case  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Georgia,  on  the  ground  of  diverse 
citizenship.  The  court  refused  the  petition, 
and  on  exception  taken  to  the  Supreme  Court 
this  judgment  was  reversed.  128  Ga.  283,  57 
'  S.  E.  515.  The  remittitur  from  the  Supreme 
Court  was  filed  in  the  office  of  the  clerk  of 
the  superior  court  of  Gordon  county  on  May 
12,  1907,  and  on  August  30,  1907.  the  Judg- 
ment of  the  Supreme  Court  was  made  the 
judgment  of  the  superior  coiirt,  and  It  was 
further  adjudged  that  "the  removal  of  said 
case  is  granted  as  prayed,"  and  that  the  rail- 
road company  recover  the  costs  of  suit  of 
the  plaintiff.  The  costs  of  taking  the  case  to 
the  Supreme  Court  were  $35.55,  which  had 
been  paid  by  the  railroad  company.  On  June 
10,  1907,  the  plaintiff  paid  to  the  clerk  of 
the  superior  court  the  sum  of  $13.50,  which 
the  clerk  said  was  all  that  was  due  for  the 
costs  in  the  original  case,  and  on  June  15, 
1907,  the  derk  turned  over  this  sum  to  his 
predecessor .  in  office,  who  was  clerk  at  the 
time  the  case  was  filed,  heard,  and  carried  to 
the  Supreme  Court.  On  June  26,  1907,  plain- 
tiffs counsel  entered  on  the  original  papers 
of  the  former  suit  that  the  plaintiff  dis- 
missed the  case  without  prejudice  to  bringing 
another  suit,  and  signed  the  entry.  There- 
after, on  July  17,  1907,  the  plaintiff  filed 
with  the  clerk  her  second  suit  against  the 
Louisville  &  Nashville  Railroad  Company 
for  the  same  cause  of  action,  and  the  defend- 
ant pleaded  in  abatement  the  pendency  of 
the  first  suit,  which  it  averred  was  pending 
in  the  CircuU  Court  of  the  United  States  for 
the  Northern  District  of  Georgia,  and  also 
pleaded  in  abatement  that  the  second  suit 
was  begun  without  paying  all  the  costs  of  the 
first  suit,  or  filing  an  affidavit  of  the  plain- 
tiff's inability  to  pay.  The  issues  made  by 
the  pleas  in  abatement  were  submitted  to  the 
judge  without  the  intervention  of  a  jury,  and 
he  rendered  judgment  overruling  the  pleas. 
The  exception  is  to  this  judgment 

1.  The  two  matters  urged  in  abatement 
are  antagonistic.  The  first  suit  is  still  pend- 
ing, or  it  has  been  dismissed.  Our  first  in- 
quiry will  be  directed  to  determining  wheth- 
er, under  the  foregoing  facts,  the  plaintiff's 
first  suit  still  pends.  It  has  been  adjudicated 
by  this  court  that  the  petition  to  remove  the 
case  from  the  state  court  to  the  Circuit 
Court  of  the  United  States  was  in  compli- 
ance with  the  act  of  Congress,  and  that  the 
judge  of  the  superior  court  erred  in  refusing 
to  grant  the  order  of  removal.  128  Ga.  283, 
57  S.  E.  515.  The  act  of  Congress  provides 
that,  upon  filing  the  petition  and  bond  for 
removal  of  the  case,  *'it  shall  then  be  the 
duty  of  the  state  court  to  accept  said  peti- 
tion and  bond,  and  proceed  no  further  In 
said  suit"     4  Fed.  St  Ann.  349.     The  re- 


quirement is  that  the  state  court  shall  ac- 
cept the  petition  and  bond,  which  may  be 
done  by  entering  its  approval  thereon;  but 
the  usual  and  better  practice  is  to  pass  an 
order  to  remove  the  case,  or  deny  such  order, 
in  explicit  language.  Jackson  v.  United 
States  Life  Ins.  Co.,  60  Ga.  427.  The  Su- 
preme Court  of  the  United  States  has  held: 
"The  mere  filing  of  a  petition  for  the  remov- 
al of  a  suit  which  is  not  removable  does  not 
work  a  transfer.  To  accomplish  this  the  suit 
must  be  one  that  may  be  removed,  and  the 
petition  must  show  the  right  of  the  petition- 
er to  demand  a  removaL  This  being  made 
to  appear  in  the  record,  and  the  necessary 
security  having  been  given,  the  power  of  the 
state  court  in  the  case  ends,  and  that  of  the 
United  States  begins.  All  Issues  of  fact 
made  upon  the  petition  must  be  tried  In  the 
Circuit  Court;  but  the  state  court  is  at  lib- 
erty to  determine  of  itself  whether  on  the 
face  of  the  record  a  removal  has  been  effect- 
ed.'* Stone  V.  South  Carolina,  117  U.  S.  431, 
6  Sup.  Ct  799,  29  L.  Ed.  962.  quoted  hi 
Steiner  v.  Mathewson,  77  Ga.  659.  The  gen- 
eral rule  as  to  the  removal  of  cases  from  a 
state  court  to  a  federal  court  has  been 
thus  stated  by  this  court :  "When  a  petition 
is  filed  showing  proper  cause  for  removal, 
and  a  bond  given  according  to  the  act  of 
Congress,  the  case  is  ipso  facto  removed. 
Where  the  right  of  removal  does  not  clearly 
appear,  the  rule  seems  to  be  that  the  state 
court  may  take  into  consideration  the  whole 
record,  including  the  petition  for  removal, 
and  may  decide  whether  or  not  the  cause  of 
removal  exists.  If  any  issue  of  fact  is  rais- 
ed, the  state  court  has  no  jurisdiction  to 
pass  upon  it,  but  must  allow  the  removal 
and  let  that  issue  be  tried  by  the  judge  of 
the  federal  court"  Southern  Ry.  Co.  ▼. 
Hudgins,  108  Ga.  524,  33  S.  E.  1011.  It  has 
been  held  in  Texas  that  when  a  motion  for 
removal,  accompanied  by  petition  and  bond, 
has  been  denied  by  a  state  court,  and  the 
transcript  of  the  record  has  not  been  filed  in 
the  Circuit  Court,  the  right  to  remove  may, 
under  certain  circumstances,  be  considered 
as  abandoned,  where  the  defendant  makes 
no  complaint  of  the  action  of  the  court  in 
the  state  Supreme  Court  on  an  appeal  from 
the  judgment  Texas  &  Pac.  R.  Co.  v.  Davis, 
93  Tex.  378,  54  S.  W.  381,  55  S.  W.  562. 
But  when  exception  is  duly  taken  to  the 
order  of  the  state  court  refusing  to  remove 
the  case  into  a  federal  court,  and  the  order 
of  refusal  i»  reversed,  the  case  is  to  be  con- 
sidered as  out  of  the  jurisdiction  of  the  state 
court  since  the  filing  of  a  sufficient  petition 
and  bond.  See,  in  this  connection.  Steamship 
Co.  V.  Tugman,  106  U.  S.  118,  1  Sup.  Ct  58, 
27  L.  Ed.  87.  The  plaintiff  cannot  defeat  a 
removal  on  the  ground  of  separable  contro- 
versy by  striking  out  of  his  appeal  a  prayer 
for  the  relief  which  creates  the  separable 
controversy.  "The  plaintiff  cannot  reduce 
his  claim  by  amendment,  after  petition  filed. 
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to  prevent  removaL  Kanonse  ▼.  Martin,  15 
How.  108,  14  L.  Ed.  660.  If  the  right  of  re- 
moval has  once  become  perfect,  it  cannot  be 
taken  away  by  any  subsequent  amendment  in 
state  court  or  federal  court,  or  by  a  release 
of  part  of  the  debt  or  damages  claimed,  or 
otherwise.  Dill.  Rem.  Caus.  {  75,  p.  03; 
Kanouse  v.  Martin,  15  How.  198, 14  L.  Ed.  6G0; 
The  Baltic,  1  Blatchf.  149,  Fed.  Cas.  No.  826; 
Muns  V.  De  Nemours,  2  Wash.  C.  C.  4G3, 
Fed.  Cas.  No.  9,931 ;  Gordon  v.  Longest,  16 
Pet  97,  10  L.  Ed.  900."  Jones  v.  Foreman, 
66  Ga.  381.  See,  also,  Cumberland  B.  &  Lw 
Ass'n  V.  Wells,  99  Ga.  228,  25  S.  B.  246. 
The  conclusion  is  inevitable  that  the  effort 
of  the  plaintiff  to  dismiss  her  case  was  in- 
effectual, and  that  the  original  case  Is  still 
pending  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Georgia, 
to  which  Jurisdiction  the  plaintiff  should 
have  applied.  If  she  desired  to  dismiss  her 
action. 

2.  Does  the  pendency  of  the  first  case  in 
the  Circuit  Court  of  the  United  States  abate 
the  present  suit  in  the  state  court?  In  the 
new  suit  the  amount  laid  in  the  ad  damnum 
clause  was  reduced  below  $2,000;  but  as  it 
l8  the  office  of  such  a  clause  to  state  the 
amount  of  damages  which  the  plaintiff  claims 
on  account  of  the  injury,  this  circumstance 
does  not  alter  the  essential  character  of  the 
suit  It  is  well  settled  that,  if  two  courts 
of  two  distinct  sovereignties  have  Jurisdic- 
tion of  the  same  matter,  the  filing  of  suit  in 
one  win  not  furnish  a  good  plea  in  abate- 
ment to  the  filing  of  a  suit  in  the  other.  Gen- 
erally speaking,  the  federal  courts  and  the 
state  courts  which  have  concurrent  Jurisdic- 
tion over  civil  actions  may  be  considered  as 
courts  of  separate  Jurisdictional  sovereign- 
ties; and  where  an  action  in  personam  is 
brought  in  the  state  court,  and  a  suit  for  the 
same  cause  of  action  is  subsequently  brought 
in  the  United  States  court,  the  pendency  of 
the  suit  In  the  state  court  is  no  bar  to  the 
suit  in  the  United  States  court  Stanton  v. 
Embry,  93  U.  S.  548,  23  L.  Ed.  983;  1  Cyc. 
39.  The  reverse  of  this  Is  equally  true  as  a 
general  proposition,  and  the  pendency  of  a 
prior  suit  in  a  Circuit  Court  of  the  United 
States  is  not  a  bar  to  a  suit  in  a  state  court 
by  the  same  plaintiff  against  the  same  de- 
fendant for  the  same  cause  of  action.  This 
is  the  general  rule,  but  it  is  not  without  ex- 
ception. The  several  states  form  a  part  of 
the  United  States.  The  federal  government 
has  power  to  enact  laws  on  certain  subjects, 
conferred  by  the  Constitution  of  the  United 
States,  and  to  administer  those  laws  in  the 
federal  courts  in  cases  properly  confided  to 
their  Jurisdiction.  For  reasons  which  were 
satisfactory  to  the  legislative  discretion.  Con- 
gress determined  that  certain  cases,  when 
brought  in  the  state  courts,  might  be  re- 
moved therefrom  to  the  Circuit  Court  of  the 
United  States.  The  purpose  was  to  allow  a 
transfer  of  such  cases  to  be  made  from  the 
state  courts,  where  they  might  be  brought, 


and  where  without  such  a  transfer  they  ^ould 
be  tried,  to  the  United  States  court,  and  to 
confer  upon  that  court  Jurisdiction  to  try 
them.  When  a  plaintiff  institutes  a  suit  in 
a  state  court,  which  is  removable  to  the  fed- 
eral court  under  the  act  of  Congress,  it  Is 
the  right  of  the  defendant  to  have  a  trial  of 
the  case  in  the  United  States  court,  upon 
compliance  with  the  provisions  of  the  act  of 
Congress  in  regard  thereto.  It  is  evident 
that  as  to  such  cases  the  theory  of  distinct 
suits  brought  in  the  Jurisdiction  of  separate 
and  Independent  sovereignties  is  not  appli- 
cable. It  was  never  heard  of  that  one  sov- 
ereign could  by  law  remove  to  its  Jurisdic- 
tion cases  pending  in  the  Jurisdiction  X)f  an 
independent  foreign  sovereign.  The  govern- 
ment of  the  United  States  is  complex  In 
character.  In  many  resi)ect8  each  state  is  a 
distinct  and  separate  sovereignty  with  re- 
gard to  another  state  and  the  federal  govern- 
ment But  certain  matters  have  been  com- 
mitted by  the  Constitution  of  the  United 
States  to  the  general  government ;  and  where 
Congress  enacts  laws  within  its  constitution- 
al powers,  affecting  the  transfer  of  a  case 
from  the  stat*  court  to  the  federal,  such  en- 
actment and  transfer  made  in  pursuance  of 
it  Is  very  different  from  merely  commencing 
two  suits  in  different  Jurisdictions. 

When  Congress  declared  that  certain  cases 
might  be  removed  to  the  federal  court  and 
there  tried,  and  that  the  state  court  should 
"proceed  no  further  in  such  suit,"  but  the 
cause  should  then  proceed  in  the  Circuit 
Court  of  the  United  States  in  the  same  man- 
ner as  If  it  had  been  brought  there  originally, 
did  it  mean  to  confer  exclusive  Jurisdiction 
upon  the  Circuit  Court  of  the  United  States 
so  long  as  the  suit  should  be  pending  there, 
or  did  it  contemplate  that,  as  soon  as  the 're- 
moval should  be  effected,  the  same  plaintiff 
could  immediately  sue  again  for  the  same 
cause  of  action  in  the  same  court  whence  the 
removal  had  been  made?  Was  it  the  design 
of  Congress  that,  as  fast  as  a  defendant 
might  exercise  his  right  to  remove  the  case 
to  the  Circuit  Court  of  the  United  States  for 
trial,  the  plaintiff  might  bring  a  fresh  suit 
In  the  state  court  for  the  same  cause  of  ac- 
tion? If  so,  the  removal  act  would  practical- 
ly have  no  effect  It  seems  to  be  clear  that 
the  system  of  removal  of  cases  to  the  Cir- 
cuit Court  of  the  United  States  contemplated 
that  the  Circuit  .Court  of  the  United  States 
should  have  exclusive  Jurisdiction  of  the 
cause  so  long  as  the  case  should  there  be 
pending.  See  opinion  of  Swayne,  J.,  in 
French  v.  Hay,  22  Wall.  253,  22  L.  Ed.  857. 
If  the  case  be  remanded  by  the  federal  court 
to  the  state  court,  the  Jurisdiction  of  the 
latter  court  reattaches,  or,  more  properly 
speaking,  the  Jurisdiction  of  the  state  court, 
which  was  suspended  after  the  removal,  is 
resumed,  and  the  case  becomes  triable  in  the 
state  court  The  provision  in  the  act  of 
Congress  for  the  remand  of  a  case  emphasiz- 
es the  difference  between  two  wholly  distinct 
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suits  in  separate  Jurisdiction  and  causes  fall- 
ing within  the  provisions  of  the  remoyal  act 
Suppose  we  should  sustain  the  Judgment  of 
the  trial  court  in  this  case,  holding  that  the 
second  suit  could  proceed  without  reference 
to  the  first,  and  that  subsequently  the  re- 
moved case  should  be  remanded  from  the 
federal  court  to  the  same  state  court  where 
the  second  suit  was  pending,  what  would  be 
the  situation?  There  would  be  two  suits, 
then,  in  the  same  court;  but  the  time  for 
pleading  in  abatement  would  have  passed, 
and  it  would  have  been  formally  adjudicat- 
ed that  the  suit  first  brought'  furnished  no 
ground  for  interference  with  the  second. 

When  a  suit  Is  removed  from  a  state  court 
to  the  United  States  court,  and  is  there  dis- 
missed without  a  decision  on  Its  merits,  the 
plaintiff  may  bring  a  new  suit  in  any  court 
having  Jurisdiction  ab  origine.  Mclver  v. 
Fla.  Cen.  R.  Co.,  110  Ga.  230,  36  S.  B.  775,  65 
L.  R.  A.  437;  Webb  v.  Sou.  Cotton  Oil  Co., 
131  Ga.  682,  63  S.  E.  135;  Young  v.  So. 
Bell  TeL  Co.,  75  S.  C.  326,  55  S.  E.  765,  9 
Am.  &  Eng.  Ann.  Cas.  940,  7  L.  R.  A.  (N.  S.) 
501,  and  citations.  When  the  cause  has  thus 
terminated  in  the  Circuit  Court  of  the  Unit- 
ed States  without  prejudice  to  sue  again,  it 
is  no  longer  in  that  court  There  is,  how- 
ever, no  permanent  fastening  of  Jurisdiction 
for  all  time  in  the  federal  court  in  respect 
to  the  matter  involved  in  the  suit  But  while 
the  case  is  there  pending  that  court  has  ex- 
clusive Jurisdiction  in  regard  to  it  and  that 
which  is  involved  in  the  trial  of  it  If  ex- 
clusive Jurisdiction  was  in  the  federal  court 
when  the  new  suit  was  filed  in  the  state 
court  then  the  latter  court  was  without  Ju- 
risdiction so  long  as  the  case  was  pending  In 
the  United  States  court  The  acts  of  Con- 
gress passed  In  pursuance  of  the  Constitution 
of  the  United  States  are  laws  in  force  in 
this  state;  and.  If  what  has  been  said  cor- 
rectly interprets  the  removal  act  it  follows 
that  this  plea  In  abatement  should  have  been 
sustained. 

Judgment  reversed.  All  the  Justices  oon- 
cnr,  except  BECK,  J.,  absent 


(132  Qa.  484) 

LBWMAN  V.  OWENS. 
(Supreme  Court  of  Georgia.     April  19,  1909.) 

1.  Deeds  (§  97*)— Construction— Inconsist- 
ent Clauses. 

The  intention  of  the  parties  to  a  deed,  from 
the  whole  instrument,  should,  if  possible,  oe  as- 
certained and  carried  into  effect;  but,  if  two 
clauses  in  the  deed  be  utterly  inconsistent  the 
former  most  prevail. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  8  269;    Dec  Dig.  §  97.*] 

2.  Deeds  (§  97*)  —  Construction  —  Estates 
AND  Interests  Conveyed. 

F.  executed  to  H.  a  quitclaim  deed  convey- 
ing a  one-fourth  interest  in  a  certain  lot  of 
land.  H.  concurrently  executed  to  F.  a  deed 
purporting  to  convey  an  undivided  one-half  in- 
terest in  an  adjoining  lot.    In  each  of  the  deeds 


was  inserted  a  clause,  after  the  clause  of  con- 
veyance, and  near  the  close  of  the  paper,  which 
recited  that  each  of  the  parties  acquired  an  un- 
divided one-half  interest  in  the  propertjj  by  in- 
heritance from  their  mother,  they  being  her 
sole  heirs  at  law ;  that  the  estate  of  their  moth- 
er was  never  administered,  there  bemg  no  ne- 
cessity for  administration,  and  no  debts  against 
it;  that  they  inherited  the  property  free  from 
incumbrance,  and,  being  of  full  age,  had  agreed 
between  themselves  upon  a  division  of  it;  and 
that  each  of  such  deeds  was  the  consideration 
for  the  other.  In  the  deed  from  F.  to  H.  it  was 
also  recited  that  F.  "retains  an  undivided  one- 
fourth  interest  in  the  lot  in  which  she  this  day 
conveys  an  undivided  one-fourth  interest  to  said 
H."  It  was  admitted  that  the  recitals  as  to  the 
manner  in  which  F.  had  acquired  title  to  the 
property  conveyed  by  her,  that  she  and  H.  were 
the  sole  heirs  of  their  mother,  and  that  the  es- 
tate of  the  latter  had  never  been  administered, 
were  untrue.  In  fact  the  mother  left  a  will  de- 
vising her  real  estate  to  H.  and  another  daugh- 
ter, who  died  testate,  devisins  her  estate  to  F. 
and  H.,  so  that  the  actual  interest  which  F. 
owned  was  an  undivided  one-fourth  interest  in 
the  lot  described  in  her  conve3rance.  Held,  that 
by  her  deed  she  conveyed  to  H.  the  undivided 
one-fourth  interest  which  she  owned,  and  the 
subsequent  clause,  reciting  that  she  also  retained 
a  fourth  interest,  reserved  no  title  in  her. 

[Bid.-  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  267-273,  434-447 ;   Dec  Dig.  §  97.*] 

3.  Estoppel  (8  25*)— Equitable  Estoppei/— 
Persons  Estopped. 

Under  the  facts  above  stated,  when  a  judg- 
ment creditor  of  the  administrator  of  F..  after 
her  death,  caused  the  execution  issued  thereon 
to  be  levied  on  an  undivided  one-fourth  interest 
in  the  iot  as  belonging  to  F.  under  the  subse- 
quent clause  of  recital  in  the  deed,  no  estoppel 
arose  in  favor  of  such  creditor  against  one  who 
acquired  title  under  H. 

[Ed.  Note.— For  'other  cases,  see  EstoppeL 
Cent  Dig.  S§  61,  62;   Dec.  Dig.  S  25.*] 

4.  Deeds  (|  109*>— Evidenci>— Admissibilitt. 

Evidence  was  offered  to  show  that  a  num- 
ber of  years  before  F.  executed  her  deed  to  H., 
the  mother  of  £\.  together  with  her  two  daugh- 
ters other  than  F.,  signed  a  deed  to  the  husband 
of  F.,  covering  a  four-fifths  interest  in  the  lot 
adjoining  that  now  involved,  on  which  they  lived 
afterwards,  but  which  former  deed  was  not 
shown  to  have  been  known  to  F.,  or  to  have  been 
delivered  or  recorded  until  several  years  after 
the  deeds  between  F.  and  H.  ^eld,  that  the 
evidence  was  properly  rejected. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  239,  280;   Dec.  Dig.  §  109.*] 

6.  Deeds  (S  109*)— ESvidencb— Adiiissibilitt. 
An  inventory  made  by  the  administrator  of 
F.,  after  her  death,  was  not  admissible  for  the 
purpose  of  throwing  .light  on  her  intention  when 
she  executed  the  deed  to  H. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  239,  280;   Dec  Dig.  {  109.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

An  execution  In  favor,  of  H.  Li.  Lewman 
having  been  levied  upon  a  one-fourth  Inter- 
est in  a  lot  John  S.  Owens  appeared  and  in- 
terposed a  claim.  Judgment  for  claimant 
and  Lewman  brings  error.    Affirmed. 

Mrs.  Mariah  h,  Harris  owned  certain  land 
in  the  city  of  Atlanta.  She  died  testate,  leav- 
ing three  living  daughters.    By  her  will  she 
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left  the  proceeds  of  a  policy  of  life  insur- 
ance to  be  divided  among  her  three  daugh- 
ters and  the  children  of  a  deceased  son.  The 
rest  of  her  property  she  bequeathed  to  her 
two  unmarried  daughters,  Josephine  and  Ma- 
tilda. This  will  was  probated  in  1885.  Sub- 
sequently one  of  the  unmarried  daughters, 
Matilda,  died,  leaving  a  will  which  was  pro- 
bated in  August,  1897.  By  one  item  of  it 
she  devised  to  her  two  sisters,  Josephine  EL 
Harris  and  Frances  F.  Farrar,  share  and 
share  alike,  *'my  one-half  interest  in  the 
house  and  lot  on  Courtland  street,  •  «  * 
willed  to  me  by  my  mother."     On  April  2, 

1898,  Mrs.  Farrar  executed  to  Josephine  Har- 
ris a  quitclaim  deed,  which  was  recorded  in 

1899.  It  recited  a  consideration  of  "the  sum 
of  $5  (and  the  consideration  hereinafter  men- 
tioned) cash  in  hand  paid,  the  receipt  of 
which  is  hereby  acknowledged,"  and  con- 
veyed *'an  undivided  one-fourth  interest  in 
a  tract  of  land  lying  and  being  in  the  city 
of  Atlanta,  county  of  Fulton,"  describing  the 
lot  on  Courtland  street  After  the  convey- 
ing clause  the  deed  contained  the  following: 
"The  parties  to  this  deed  each  acquired  an 
undivided  half  interest  in  the  property  de- 
scribed herein  by  inheritance  from  their 
mother,  Mariah  Li.  Harris;  they  being  the 
sole  heirs  at  law  of  said  Mariah  L.  Harri& 
The  estate  of  said  Mariah  L.  Harris  was 
never  administered,  for  the  reason  that  no 
administration  was  necessary,  and  it  owed 
and  owes  no  debts.  The  parties  to  this  deed 
inherited  said  property  in  said  respective 
interests  free  from  incumbrance;  and  they 
as  sole  heirs  at  law  of  said  deceased,  being 
of  legal  age  and  in  their  own  right,  have 
agreed  among  themselves  upon  a  division  of 
the  property  embraced  in  this  deed  and  an- 
other deed,  of  same  date  made  by  Josephine 
E.  Harris  to  Fannie  F.  Farrar,  by  which 
said  Harris  conveyed  to  said  Farrar  a  one- 
half  interest  in  another  lot  of  the  same  size 
as  this.  Each  of  said  deeds  is  the  considera- 
tion for  the  other.  With  all  the  rights,  mem- 
bers, and  appurtenances  to  the  said  bargain- 
ed premises  in  any  wise  appertaining  or  be- 
longing. Said  Mrs.  Farrar  retains  an  undi- 
vided one-fourth  interest  in  the  lot  in  which 
she  this  day  conveys  an  undivided  one-fourth 
Interest  to  said  Miss  Harris.  To  have  and 
to  hold  the  said  bargained  premises  unto  the 
said  Josephine  EX  Harris,  heirs  and  assigns, 
so  that  neither  the  said  Fannie  F.  Farrar, 
nor  her  heirs,  nor  any  other  person  or  persons 
claiming  under  her,  shall  at  any  time  have, 
claim,  or  demand  any  right,  title,  or  interest 
to  the  aforesaid  bargained  premises  or  its 
appurtenances."  On  the  same  day  Miss  Jo- 
sephine Harris  made  to  Mrs.  Farrar  a  quit- 
claim deed  which  recited  the  consideration 
of  $5  "and  the  consideration  hereinafter  nam- 
ed," and  purported  to  convey  an  undivided 
one-half  Interest  in  the  lot  adjoining  that 
described  in  the  deed  made  by  Mrs.  Farrar. 
This  deed  contained  the  same  recitals  in  re- 
gard to  the  source  of  the  title  as  those  in 
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the  deed  from  Mrs.  Farrar  to  Miss  Harris, 
and  also  contained  the  following  statement  in 
connection  therewith:  "Said  Mrs.  Farrar  re- 
tains an  undivided  one-fourth  Interest  in  the 
lot  which. she  this  day  conveys  to  said  Jose- 
phine B.  Harris,  so  that  she  only  conveys 
an  undivided  one-fourth  interest  therein." 

It  was  admitted  by  the  parties  that  the  re- 
citals as  to  the  manner  in  which  Mrs.  Farrar 
acquired  title  to  the  property,  and  that  she 
and  Josephine  Harris  were  the  sole  heirs  of 
Mariah  L.  Harris,  and  that  the  estate  of 
Mrs.  Harris  was  never  administered,  were 
untrue.  On  December  11,  1900,  Josephine 
Harris  conveyed  an  undivided  one-fourth  in- 
terest in  the  same  land  to  John  S.  Owens. 
In  1899  she  had  made  a  conveyance  to  a 
three-fourths  interest  to  one  Matthews,  who 
conveyed  to  the  Elquitable  Loan  &  Security 
Company  in  1900,  and  that  company  convey- 
ed to  Owens  in  1906.  On  June  27, 1902,  Lew- 
man  recovered  a  Judgment  against  the  ad- 
ministrator of  Mrs.  Farrar,  who  had  died. 
The  execution  issued  thereon  was  levied  on 
a  one-fourth  interest  in  the  lot  of  land  de- 
scribed in  the  deed  from  Mrs.  Farrar  to 
Josephine  Harris,  on  February  9,  1906. 
Owens  interposed  a  claim.  On  the  trial  the 
facts  stated  above  were  shown,  without  con- 
flict in  the  evidence.  There  were  some  other 
testimony  not  material  to  be  set  out  The 
presiding  judge  directed  a  verdict  in  favor  of 
the  claimant  The  plaintiff  moved  for  a  new 
trial,  which  was  refused,  and  he  excepted. 

McDaniel,  Alston  &  Black,  for  plaintiff  in 
error.  E.  M.  &  O.  F.  Mitchell,  for  defend- 
ant in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1,  2i  Mrs.  Farrar  and  her  sister, 
Josephine  El  Harris,  owned  undivided  in- 
terests in  certain  land.  Two  adjoining  lots 
had  originally  belonged  to  their  mother, 
who  devised  them  to  Josephine  and  anoth^ 
sister,  Matilda,  who  later  died,  leaving  a 
will  by  which  she  devised  her  interest  in 
the  property  to  her  two  sisters.  Thus  Mrs. 
Farrar  owned  a  one-fourth  interest  and 
Josephine  a  three-fourths,  in  the  lot  now  in 
controversy.  Certain  litigation  in  regard  to 
the  lot  adjoining  that  now  involved  will  be 
found  reported  in  £3quitable  Loan  &  Securi- 
ty Oo.  V.  Lewman,  124  6a.  190,  52  S.  B. 
599,  3  L.  B.  A.  (N.  S.)  879.  Mrs.  Farrar  and 
her  sister  made  cross  deeds  to  each  other 
for  the  purpose  of  making  a  division  of  the 
property,  as  they  declared  therein.  Joseph- 
ine conveyed  to  Mrs.  Farrar  an  interest  in 
the  adjoinitig  land  (referred  to  as  a  one- 
half  interest).  Mrs.  Farrar  undertook  to 
convey  something  in  return  to  Josephine. 
She  owned  a  one-fourth  interest  in  the  lot 
now  involved  in  litigation  and  no  more.  In 
the  conveying  clause  of  her  deed  she  stated 
that  she  ''has  bargained,  sold,  and  does  by 
these  presents  bargain,  sell,  remise,  release, 
and  foreyer  quitclaim,  to  the  said  Josephine^ 
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E.  Harris,  her  heirs  and  assigns,  all  the  right, 
title,  Interest,  claim,  or  demand  which  the 
said  Fannie  P.  Farrar  has  or  may  have 
had  in  and  to  an  undivided  one-fourth  in- 
terest" in  the  lot  described  in  it  In  a 
'later  clause  Inserted  in  the  deed  it  was  re- 
cited that  she  conveyed  a  dne-fourth  Interest 
to  her  sister  and  had  a  one-fourth  interest 
left.  It  is  admitted  that  the  recitals  that 
she  obtained  a  one-half  interest  by  inheri- 
tance were  erroneous.  In  fact,  sbe  had  no 
more  than  a  fourth  interest. 

It  is  evident  that  in  the  division  she  in- 
tended to  convey  something  to  her  sister  In 
consideration  of  the  conveyance  which  the 
sister  made  to  her  concurrently  with  her 
deed.  As  she  had  only  a  fourth  interest,  it 
must  follow,  either  that  she  conveyed  the 
one-fourth  interest  to  her  sister,  and  had 
nothing  left,  or  else  that  she  conveyed  noth- 
ing to  her  sister,  and  had  a  fourth  inter- 
est left  Under  one  construction  of  the 
deed,  she  made  a  division  with  her  sister, 
receiving  a  conveyance  from  the  latter  as  to 
other  property,  and  conveying  to  the  sister 
her  interest  in  this  property.  Under  the 
other  construction,  In  making  deeds  to  ef- 
fectuate a  division  of  property  with  her  sis- 
ter, she  received  a  deed  and  conveyed  noth- 
ing in  return.  It  Is  hardly  conceivable  that 
such  was  the  intention  of  the  parties,  and 
that  they  meant  that  the  conveyance  of  Mrs. 
Farrar  sbould  in  effect  say  that  she  con- 
veyed her  one-fourth  interest  in  the  lot  to 
her  sister  Josephine,  but  at  the  same  time 
retained  it  In  herself.  The  deed,  so  con- 
strued, would  be  a  somewhat  elaborate 
method  of  conveying  nothing.  Having  but 
the  Interest  in  the  lot  above  stated,  Mrs. 
Farrar  could  not  both  convey  it  and  keep 
It  If  the  two  clauses  of  her  deed  were  con- 
strued so  as  to  have  that  meaning,  they 
would  be  utterly  inconsistent,  and  the  for- 
mer would  prevail.  Civ.  Code  1895,  §  3G07. 
If  by  error  of  the  scrivener,  or  otherwise,  it 
was  supposed  that  she  had  another  one- 
fourth  interest  in  the  lot  besides  that  which 
she  conveyed,  such  a  recital  would  not  de- 
stroy the  conveyance  of  the  interest  which 
she  really  had,  and  thus  render  the  deed 
wholly  ineffective.  One  can  no  more  convey 
all  of  the  estate  which  he  owns  in  a  lot, 
and  yet  retain  some  of  it,  than  he  can  per- 
form that  other  proverbially  impossible  feat 
of  eating  his  cake  and  still  having  it  left 

8.  It  was  urged  that  Owens  claimed  un- 
der Josephine  Harris,  and  in  his  chain  of 
title  was  the  deed  from  Mrs.  Farrar,  which 
recited  that  she  retained  an  undivided  one- 
fourth  Interest  in  the  property,  and  that  he 
was  thereby  estopped.  It  was  admitted  on 
the  trial  that  the  recitals  in  the  deeds  made 
by  Mrs.  Farrar  to  her  sister,  and  by  the 
latter  to  her,  purporting  to  set  out  how  they 
acquired   title,   were   not  true.     Those  re- 


citals furnished  the  only  indication  that 
Mrs.  Farrar  ever  had  more  than  a  one- 
fourth  Interest  In  the  lot.  Lewman,  who  ia 
making  the  contention,  is  a  Judgment  cred- 
itor of  Mrs.  Farrar,  not  a  privy  in  estate 
with  her.  See  Equitable  Loan  &  Security 
Co.  V.  Lewman,  124  Ga.  198,  62  S.  E  599,  3 
L.  R.  A.  (N.  S.)  879.  The  deed  from  Mrs. 
Farrar  to  her  sister  conveyed  the  one-fourth 
interest  in  the  lot  which  the  maker  owned, 
and  there  was  no  error  on  the  part  of  the 
trial  judge  in  so  holding,  and  directing  a 
verdict 

4,  5.  Counsel  for  the  plaintiff  offered  evi- 
dence to  show  that  a  deed  dated  June  27, 
1888,  and  recorded  In  1902,  was  made  by 
Mariah  L.,  Josephine,  and  Matilda  Harris 
as  grantors,  and  Robert  M.  Farrar  as  gran- 
tee, purporting  to  convey  the  interest  of  the 
grantors  in  the  property  adjoining  that  in 
controversy,  recited  to  be  a  four-flfths  un- 
divided interest  therein.  Testimony  of  Far- 
rar was  also  offered,  indicating  that  he 
knew  nothing  of  the  deed  made  to  him  until 
1900,  when  he  went  to  Texas,  and  his  sis- 
ter-in-law delivered  a  lot  of  papers  to  him, 
among  which  he  found  it;  that  he  did  not 
know  where  she  obtained  it  or  anything 
about  it;  and  that  he  and  his  wife  lived  on 
the  lot,  and  Mrs.  Harris  lived  with  them  for 
several  years,  as.  did  also  his  sister-in-law. 
On  objection  this  evidence  was  excluded. 
There  was  also  offered  a  copy  of  an  inven- 
tory made  by  the  administrator  of  Mrs. 
Farrar  in  1903,  in  which  was  returned  by 
him  a  one-fpurth  interest  In  this  property. 
This  was  also  excluded  on  objection.  These 
rulings  were  correct.  The  evidence  in  re- 
gard to  the  deed  made  to  Farrar  in  1888, 
and  which  he  swore  without  contradiction 
he  discovered  in  1900,  after  the  making  of 
the  deeds  between  his  wife  and  her  sister, 
would  not  serve  to  throw  light  on  the  inten- 
tion of  Mrs.  Farrar  as  to  what  interest  in 
the  other  lot  she  conveyed.  An  inventory 
made  by  Mrs.  Farrar's  administrator,  long 
after  the  execution  of  the  deeds  now  under 
discussion,  and  after  she  had  died,  could 
not  have  any  force  in  construing  the  deed 
made  by  her  to  her  sister. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(182  Qa.  513) 

GODLETT.  et  al.  v.  BARNES. 

(Supreme  Court  of  Georgia.     April  19,  1909.) 

1.  Adverse  Possession  (J  116*)  —  Instruc- 
tions. 

Where  both  parties  to  an  action  of  eject- 
ment claimed  to  have  title  b^  prescriptioD,  the 
plaintiffs  asserting  a  possession  under  color  of 
title  for  7  years,  and  defendants  setting  up  ad- 
verse possession  for  20  years,  it  was  error  prej- 
udicial to  the  plaintiffs  to  charge  that.  If  they 
were  in  possession  for  7  years  or  more,  that 
would  give  them  a  good  prescriptive  title,  "un- 
less prior  to  that  time  there  was  another  good 
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title  outstanding  against  them.**  This  was  cal- 
culated to  lead  the  jury  to  believe  that  adverse 
possession  for  7  years  under  color  of  title  would 
not  avail  against  the  holder  of  a  prior  outstand- 
ing title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  S  116.*] 

2.  BviDKNCB  (§  273*)  —  Advebse  Possession 
(§  85*)^rUDGMENT  (§8  707,  70S*)— Declaba- 
TiONS  Chabactebizino  Possession  as  Ad- 
vebse. 

Where  a  defendant  in  ejectmttit  claimed  to 
have  prescriptive  title  by  virtue  of  20  years* 
adverse  possession  of  the  land  in  dispute  by  him- 
self and  those  under  whom  he  held,  if  he  show- 
ed possession  of  the  land  in  one  under  whom 
he  claimed,  it  was  competent  to  show  acts  or 
declarations  on  the  part  of  such  person  char- 
acterizing his  possession  as  adverse;  and  for 
that  purpose  it  was  admissible  to  ^rove  that, 
while  in  possession,  he  brought  suit  in  assump- 
sit against  a  person  who  had  boxed  for  turpen- 
tine pine  trees  on  the  land,  though  a  stranger  to 
the  title  of  the  plaintiff  in  ejectment.  But  the 
record  of  such  a  suit  would  not  be  admissible 
as  showing  a  conclusive  adjudication  of  title, 
or  as  proving  the  truth  of  the  facts  alleged  by 
the  plaintiff  therein,  nor  would  the  mere  fact  of 
the  rendition  of  a  judgment  in  such  a  case  be 
relevant,  nor  would  it  be  a  part  of  the  assertion 
or  claim  of  title  made  l^y  the  plaintiff  in  such 
suit. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  273;*  Adverse  Possession,  Dec. 
Dig.  I  85;*  Judgment,  Dec.  Dig.  §§  707,  708.*] 

8.  Evidence  (J  460*)— Pabol  Evidence  Af- 
PECTiNO  WBiTiNGfr— Pleadings. 

If  the  declaration  in  the  former  suit  was 
otherwise  admissible  as  bein^  in  the  nature  of 
an  assertion  or  act  cnaractenzing  the  possession 
of  the  plaintiff  therein  as  adverse,  and  if  the 
description  of  the  land  in  such  declaration  was 
general  in  character,  but  might  have  been  ap- 
plicable to  the  land  in  controversy  in  the  eject- 
ment case,  it  was  competent  to  show  by  parol 
that  the  trees  claimed  to  have  .been  boxed  were 
located  on  the  laud  involved  lu  the  ejectment 
suit,  in  the  nature  of  applying  a  declaration  or 
assertion  to  its  subject-matter  by  showing  the 
circumstances  in  connection  with  which  it  was 
made. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Dec.  Dig.  S  46a*] 

4.  Otheb  Qttestionb  of  Eyidencb  Not  Con- 

SIDEBBD. 

As  the  evidence  on  the  next  trial  may  not 
be  the  same,  other  questions  dependent  upon 
the  evidence  will  not  be  dealt  with. 

5.  Appeal  and  Ebbob  (ft  543*)— Recobd— Sup- 
plying Omissions. 

As  the  judge  who  presided  on  the  hearing  of 
the  motion  for  new  trial,  in  the  opinion  filed 
by  him  in  connection  with  overruling  the  mo- 
tion, referred  to  the  general  charge,  and  it  did 
not  appear  in  the  record,  an  order  was  passed 
by  this  court  directing  the  clerk  of  the  superior 
court  to  transmit  the  entire  charge  of  the  court. 
In  accordance  with  this  order  a  transcript  of 
the  charge  has  been  forwarded  by  the  clerk  of 
the  trial  court;  but  it  appears  from  the  cer- 
tificate thereto  attached  that  it  was  written  out 
by  the  official  stenographer  after  the  order  was 
passed  by  this  court,  and  was  then  agreed  upon 
by  counsel  as  beinpr  correct,  and  the  clerk  cer- 
tified that  the  original  charge  of  the  court  was 
either  lost,  mislaid,  or  had  never  been  filed. 
Held,  that  such  charge  thus  transmitted  cannot 
be  considered  by  this  court.  Only  a  record  or 
portion  thereof  already  existing  when  the  case 
IS  brought  to  this  court  can  be  required  to  be 
thus  transmitted.  An  addition  cannot  after- 
wards be  made  to  the  record  and  then  sent  to 


this  court.    Lyndon  v.  Ga.  Ry.  &  Blec.  Co.,  129 
Ga.  853,  362,  58  S.  E.  1047. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  543.*] 

6.  Appeal  and  SSbbob  (§  928*)— Opinion  of 

loweb  coubt— constbucnon. 

The  erroneous  charge  dealt  with  in  the  first 
headnote  was  positively  certified  to  have  been 
given.  There  was  no  qualification  by  the  Judge 
who  presided  at  the  trial  and  approved  the 
grounds  of  the  motion,  and  it  does  not  affirma- 
tively appear  that  the  erroneous  charge  was 
subsequently  qualified,  so  as  to  obviate  or  cure 
the  error  therein.  The  statement  of  the  judge 
who  presided  on  the  hearing  of  the  motion  for 
new  trial,  in  the  opinion  filed  by  him,  that  "the 
exceptions  to  the  charge  disappear  before  a  read- 
ing of  the  charge  in  its  entirety,"  was  merely  an 
expression  of  opinion,  and  not  a  certificate  of 
any  qualification  or  modification  of  the  charge 
to  which  exception  was  taken.  Bryson  v.  Chis- 
holm,  56  Gtu  586. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3754;   Dec  Dig.  |  928.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham 
Comity;  Walter  G.  Charlton,  Judge. 

Ejectment  by  N.  Godley  and  others  against 
Moses  Barnes.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Reversed. 

Osborne  &  Lawrence,  for  plaintiffs  In  er- 
ror. J.  R.  Cain  and  William  P.  Hardee,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(ISa  Ga.  648) 
GIjAUSIER,    WATSON  &   CO.   v.   BOSTON 
NAVAL  STORES  CO. 

(Supreme  Court  of  Georgia.     May  12,   1909.) 

P4BTNEBSHIP  ({  216**)— Pleading  and  Pboof 

— Variance. 

Where  a  partnership  is  sued  for  an  al- 
leged breach  of  contract  of  sale  to  it,  and  the 
plaintiflfs  proof  develops  that,  if  any  sale  was 
made,  it  was  jointly  to  the  partnership  and  to 
an  individual  not  a  member  thereof,  the  vari- 
ance between  the  allegata  and  probata  is  fatal. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  fi  416;    Dec  Dig.  |  2ia*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Thomas  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  Glausier,  Watson  &  Co.  against 
the  Boston  Naval  Stores  Company.  Judg- 
ment for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 

R.  J.  Bacon  and  J.  H.  Merrill,  for  plain- 
tiffs In  error.  Bennet  &  Conyers  and  W.  C. 
Snodgrass,  for  defendant  In  error. 

EVANS,  P.  J.  T.  J.  Glausier  and  O.  I. 
Clifford,  alleging  themselves  to  be  partners 
doing  business  under  the  firm  name  of 
Glausier,  Watson  &  CJo.,  brought  suit  against 
the  Boston  Naval  Stores  Company,  a  part- 
nership alleged  to  consist  of  E.  R.  Whaley, 
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M.  R.  Mallette,  and  H.  H.  Myrldc,  and 
agalnat  the  partners  IndiTldoally,  to  recover 
damages  for  a  breach  of  contract  of  sale  of 
a  turpentine  business.  The  plaintiffs  were 
nonsuited,  and  they  excepted. 

It  appeared  from  the  plaintiffs'  evidence 
that  they  operated  a  naval  stores  bosiness 
at  luwood,  Jackson  county,  Fla.,  and  on 
November  9,  1905,  executed  to  the  parties 
therein  named  the  following  paper:  "Jackson 
Coanty,  Florida.  In  consideration  of  the  snm 
of  seventeen  thousand  dollars  ($17,000.00),  we, 
Glausier,  Watson  &  Co.,  hereby  lease,  sell, 
and  convQT  all  our  turpentine  interest  and 
holdings,  including  real  estate,  turpentine 
and  timber  leases,  still  and  fixtures,  live 
stock,  wagons^  harness,  and  everything  now 
in  use  in  conducting  our  business  in  said 
state  and  county;  also  commissary  stock 
and  store  fixtures.  We  hereby  acknowl- 
edge receipt  of  one  hundred  dollars  ($100) 
in  cash  in  hand  paid,  and  accept  same  as 
partial  payment  on  above-mentioned  prop- 
erty, from  Boston  Naval  Stores  Company, 
consisting  of  M.  R.  Mallette,  B.  R.  Whaley, 
and  H.  M.  Myrick,  and  L.  F.  Driver,  to 
whom  we  have  this  day  sold  above-mention- 
er  property.  We,  Glausier,  Watson  &  O)., 
to  give  immediate  possession.  We  agree  to 
cancel  all  obligations  against  the  business 
of  Glausier,  Watson  &  Co.,  and  turn  same 
over  to  Boston  Naval  Stores  Company  and 
L.  F.  Driver,  free  and  unincumbered  in  any 
way,  upon  the  payment  of  balance  due  on 
purchase  price.  We  consider  this  a  cash 
transaction,  settlement  to  be  made  as  soon 
as  convenient  to  all  parties  mentioned. 
[Signed!  Glausier,  Watson  &  Co."  Glausier 
signed  the  paper  for  the  plaintiffs*  firm  and 
delivered  it  to  Whaley,  who  gave  Glausier  a 
check  for  |100,  signed  "Boston  Naval  Stores 
Ck>."  Payment  of  the  check  was  stopped  by 
the  drawers.  On  November  15th  the  vendee 
refused  to  proceed  further  with  the  sale, 
and  the  plaintiffs  took  charge  of  the  prop- 
erty. 

We  will  not  attempt  a  summary  of  the 
plaintiffs'  evidence,  introduced  for  the  pur- 
pose of  Identifying  the  subject-matter  of  the 
sale,  showing  acceptance  of  the  property  by 
the  purchasers,  and  establishing  the  various 
elements  of  damages  alleged  to  have  been 
sustained.  This  becomes  unnecessary,  for 
the  reason  that.  If  we  allow  the  fullest  scope 
and  effect  to  this  evidence  as  contended  by 
the  plaintiffs,  still,  under  the  pleadings  and 
evidence,  a  nonsuit  was  inevitable.  The 
terms  of  the  sale  and  the  names  of  the  pur- 
chasers are  alleged  to  be  contained  in  the 
written  memorandum  attached  to  the  peti- 
tion by  amendment  According  to  this  paper 
the  plaintiffs  contracted  to  sell  their  turpen- 
tine business  to  the  **Boston  Naval  Stores 
Company,  consisting  of  M.  R.  Mallette,  E.  R. 
Whaley,  and  H.  M.  Myrick,  and  L.  F.  Driv- 
er." In  the  plaintiffs'  covenant  to  deliver  the 
property  to  the  purchasers  free  of  incum- 
brance it  is  made  clear  that  the  purchasers 


were  the  Boston  Naval  Stores  Company  and 
L.  F.  Driver.  The  memorandum  of  sale 
was  In  the  possession  of  the  defendants  when 
the  suit  was  filed,  and  was  produced  under 
notice,  and  introduced  in  evidence  by  the 
plaintiffs.  When  it  was  discovered,  from  the 
memorandum  of  sale  signed  by  the  plaintiffs, 
that  the  purchasers  were  the  Boston  Naval 
Stores  0>mpany  and  L.  F.  Driver,  and  there 
was  a  variance  between  the  allegation  of  the 
petition,  that  the  sale  was  to  the  Boston 
Naval  Stores  Company  and  the  proof  In  this 
particular,  the  plaintiffs  amended  their  peti- 
tion. The  amendment  in  substance  was  that 
the  written  contract  is  not  in  form  as  agreed 
upon;  that  L.  F.  Driver  was  no  party  to  the 
purchase,  but  the  same  was  made  to  the  Bos- 
ton Naval  Stores  Company,  and  that  by  the 
mutual  mistake  of  the  parties,  and  by  the 
mistake  of  the  scrivener,  the  name  of  U 
F.  Driver  was  inadvertently  inserted;  and 
the  prayer  was  that  Driver  (who  was  de- 
clared to  be  a  resident  of  the  county  where 
the  suit  was  pending)  be  made  a  party  and 
served  with  a  copy  of  the  petition  and 
amendment,  and  that  the  contract  be  reform- 
ed by  striking  therefrom  the  name  of  Driv- 
er. The  amendment  was  allowed,  but  no 
service  was  had  upon  Driver. 

In  the  assignment  of  error  upon  the  grant 
of  the  nonsuit,  it  is  alleged  that,  when  the 
motion  for  a  nonsuit  was  made  by  the  de- 
fendants, the  plaintiffs  objected  thereto  on 
the  grounds  (a)  that  the  case  was  proved  as 
laid,  and  (b)  that  the  plaintiffs,  after  amend- 
ment to  reform  the  contract  of  sale  was 
allowed,  were  entitled  to  an  opportunity 
to  serve  L.  F.  Driver,  and  that  the  court 
overruled  the  objections  and  granted  the 
nonsuit  If  plaintiffs  desired  to  serve  L.  F. 
Driver,  application  should  have  been  made 
to  continue  or  postpone  the  case  for  that 
purpose.  It  is  not  to  be  expected  that  a 
court  will  of  its  own  motion  continue  a  case 
because  of  an  amendment  which  a  plaintiff 
makes  to  his  own  pleading.  On  the  motion 
for  nonsuit  the  question  was  whether  the 
cause  of  action  as  formulated  in  the  petition 
was  supported  by  the  evidence.  The  plain- 
tiffs In  their  petition  averred  the  sale  was 
made  to  the  Boston  Naval  Stores  Company, 
and  the  paper  relied  on  in  part  to  establish 
the  contract  of  sale  set  forth  a  sale  to  the 
Boston  Naval  Stores  Company  and  Li.  F. 
Driver. .  The  plaintiffs  realized  their  dilem- 
ma, and  by  amendment  asked  to  reform  the 
writing  by  striking  therefrom  the  name  of 
Driver.  There  was  no  proof  offered  to  sus- 
tain the  amendment,  and  the  case  stood  as 
made  in  the  petition  before  the  amendment, 
wherein  the  plaintiffs  alleged  that  they  sold 
their  tuipentlne  plant  to  a  partnership. 
Their  proof  shows  that,  if  any  sale  was  made, 
it  was  to  a  partnership  and  an  individual. 
An  allegation  of  a  sale  to  A.  is  not  proved 
by  evidence  of  a  sale  to  A.  and  B.  Howell  v. 
Shauds,  35  Ga.  66;  Thompson  v.  Fenn,  100 
Ga.  234,  28  S.  E.  39.    This  variance  between 
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tbe  allegata  and  probata  justified  the  grant 
of  the  nonsuit. 

Complaint  is  made  in  the  bill  of  exceptions 
that  the  court  erred  in  excluding  certain  evi- 
dence tending  to  shoW  what  property  was 
covered  by  the  written  contract  of  sale  which 
the  plaintiffs  gave  to  the  defendants.  If  this 
evidence  had  been  allowed,  the  aspect  of  the 
case  would  not  have  been  changed,  so  far  as 
concerned  the  variance  between  the  petition 
and  the  proof  to  which  we  have  Just  referred. 
Complaint  is  also  made  to  the  allowance  of 
an  amendment  to  the  answer.  As  the  plain- 
tiffs were  nonsuited  because  they  failed  to 
prove  their  case  as  laid,  it  is  immaterial 
whether  the  amendment  to  the  plea  should 
have  been  allowed  or  rejected. 

Judgment  affirmed.  All  the  Justices 
concur. 


(132  Oa.  687) 

MOSS  V.  DUNAVANT. 

(Supreme  Court  of  Georgia.     April   17,   1909. 

Rehearing  Denied  May  12,  1909.) 

DiBEcmoN  OF  Verdict. 

Under  the  evidence  a  verdict  for  the  de- 
fendant was  demanded,  and  a  direction  of  such 
verdict  was  proper. 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck)urt,  CJobb  County ; 
Moses  Wright,  Judge. 

Action  between  A.  Y.  Moss  and  H.  J.  Duna- 
vant  From  the  judgment.  Moss  brings  er- 
ror.   Affirmed. 

H.  B.  Moss  and  J.  B.  Mozley,  for  plaintiff 
In  error.  B.  P.  Callaway  and  Dorsey,  Brew- 
ster, How^  &  Heyman,  for  defendant  in  er- 
ror. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(132  Qa.  552) 

WATSON  V.  SOUTHERN  RY.  CO. 
(Supreme   Court  of  Georgia.     May  12,   1909.) 

1.  CABEIER6  (§  381*)— Ejection  of  Passen- 

GEBS— E  VIDENCE. 

The  verdict  in  this  case  was  demanded  by 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  §  381.*] 

2.  Review  on  Appbai*. 

The  judgment  of  the  court  below  refusing  a 
new  trial  being  affirmed  upon  the  ground  that 
the  evidence  demanded  a  verdict  in  favor  of  the 
defendant,  it  is  unnecessary  to  consider  the 
other  assignments  of  error. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  E.  W.  Watson  against  the  South- 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintifP  brings  error.    Affirmed. 

The  plaintiff  alleged  that,  being  a  passenger 
holding  a  ticket  entitling  him  to  transporta- 
tion, he  was  wrongfully  and  tortiously  ejected 


from  a  passenger  train  of  the  defendant  com- 
pany by  the  conductor.  After  the  evidence 
was  closed  for  both  sides,  and  before  the 
court  began  the  charge  to  the  Jury,  the 
plaintiff  offered  an  amendment  to  his  peti- 
tion, which  the  court  refused  to  allow.  The 
Jury  returned  a  verdict  for  the  defendant. 
The  plaintiff's  motion  for  a  new  trial  was 
overruled.  He  excepted  to  each  of  the  rul- 
ings Just  stated.  For  the  other  facts,  see  the 
opinion  of  the  court. 

H.  W.  Dent  and  W.  R.  Hammond,  for 
plaintiff  In  error.  Dorsey,  Brewster,  How- 
ell &  Heyman,  for  defendant  In  error. 

BECK,  J.  In  the  petition  as  originally 
filed  it  Is  alleged,  in  substance,  that  the 
plaintiff  boarded  the  Birmingham  train  at 
night  with  a  ticket  authorizing  him  to  travel 
from  Atlanta  to  Birmingham;  that  he  took 
his  seat  In  a  passenger  coach  of  the  train, 
and  after  It  had  proceeded  a  short  distance 
from  the  terminal  station  the  conductor  of 
the  train  came  to  petitioner,  and  without 
asking  him  for  his  fare  or  his  ticket,  or  giv- 
ing him  an  opportunity  to  produce  his  ticket, 
caught  him  roughly  by  the  arm  and  told 
him  that  he  had  to  get  off  the  train;  and, 
summoning  the  porter  to  assist  him,  he  vio- 
lently and  forcibly  dragged  petitioner  to  the 
door  of  the  car,  then  out  on  the  platform, 
and  shoved  and  kicked  him  off  of  the  train, 
without  any  provocation  whatever  on  the 
part  of  petitioner.  Plaintiff  averred  that  he 
was  behaving  himself  properly,  and  that 
there  was  no  reason  why  he  should  have  been 
treated  In  the  manner  described.  In  the 
declaration  it  Is  averred  that  plaintiff  was 
mortified  and  humiliated,  and  other  elements 
of  damage  were  alleged.  The  case  proceed- 
ed to  trial,  and  on  the  trial  the  plaintiff  testi- 
fied that  he  went  into  the  car  and  went  to 
sleep,  and  the  next  thing  he  knew  they  were 
putting  him  off  the  train.  Petitioner  asked 
them  what  they  meant  by  It,  and  before  he 
could  realize  what  they  were  doing  he  struck 
the  ground.  He  does  not  remember  what  the 
conductor  said  to  him  until  after  he  had  been 
put  off  the  train.  He  testified  that  the  con- 
ductor did  not  ask  him  for  his  ticket,  or  for 
anything.  In  the  amendment,  which  was  dis- 
allowed, the  plaintiff  averred  that  the  de- 
fendant failed  in  his  duty  to  him  as  a  pas- 
senger. In  that  he  was  In  a  weak  physical 
condition  by  reason  of  loss  of  sleep,  and  was 
exhausted;  that  he  was  sound  asleep  when 
the  conductor  came  along  to  take  up  his 
ticket;  that  he  was  also  under  the  Influence 
of  drugs  and  medicine  taken  because  of  his 
sickness;  that  the  conductor  aroused  him 
suddenly,  or  attempted  to  do  so,  and,  before 
petitioner  was  fully  aroused,  and  before  he 
was  at  himself,  or  knew  what  he  was  doing, 
"hustled"  him  off  the  train  without  giving 
him   an  opportunity,   after  he  became  con- 
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E.  Harris,  her  heirs  and  assigns,  all  the  right, 
title,  Interest,  claim,  or  demand  wblch  the 
said  Fannie  F.  Farrar  has  or  may  have 
had  in  and  to  an  undivided  one-fourth  in- 
terest" in  the  lot  described  in  it.  In  a 
later  clause  inserted  in  the  deed  it  was  re- 
cited that  she  conveyed  a  dne-fourth  interest 
to  her  sister  and  had  a  one-fourth  interest 
left.  It  is  admitted  that  the  recitals  that 
she  obtained  a  one-half  interest  by  Inheri- 
tance were  erroneous.  In  fact,  she  had  no 
more  than  a  fourth  interest 

It  is  evident  that  in  the  division  she  in- 
tended to  convey  something  to  her  sister  in 
consideration  of  the  conveyance  which  the 
sister  made  to  her  concurrently  with  her 
deed.  As  she  had  only  a  fourth  interest,  it 
must  follow,  either  that  she  conveyed  the 
one-fourth  interest  to  her  sister,  and  had 
nothing  left,  or  else  that  she  conveyed  noth- 
ing to  her  sister,  and  had  a  fourth  inter- 
est left  Under  one  construction  of  the 
deed,  she  made  a  division  with  her  sister, 
receiving  a  conveyance  from  the  latter  as  to 
other  property,  and  conveying  to  the  sister 
her  interest  in  this  property.  Under  the 
other  construction,  in  making  deeds  to  ef- 
fectuate a  division  of  property  with  her  sis- 
ter, she  received  a  deed  and  conveyed  noth- 
ing in  return.  It  Is  hardly  conceivable  that 
such  was  the  intention  of  the  parties,  and 
that  they  meant  that  the  conveyance  of  Mrs. 
Farrar  should  in  effect  say  that  she  con- 
veyed her  one-fourth  interest  in  the  lot  to 
her  sister  Josephine,  but  at  the  same  time 
retained  it  in  herself.  The  deed,  so  con- 
strued, would  be  a  somewhat  elaborate 
method  of  conveying  nothing.  Having  but 
the  interest  in  the  lot  above  stated,  Mrs. 
Farrar  could  not  both  convey  It  and  keep 
it  If  the  two  clauses  of  her  deed  were  con- 
strued so  as  to  have  that  meaning,  they 
would  be  utterly  Inconsistent,  and  the  for- 
mer would  prevail.  Civ.  Ck)de  1895,  §  3607. 
If  by  error  of  the  scrivener,  or  otherwise,  it 
was  supposed  that  she  had  another  one- 
fourth  interest  in  tne  lot  besides  that  which 
she  conveyed,  such  a  recital  would  not  de- 
stroy the  conveyance  of  the  interest  which 
she  really  had,  and  thus  render  the  deed 
wholly  ineffective.  One  can  no  more  convey 
all  of  the  estate  which  he  owns  in  a  lot, 
and  yet  retain  some  of  it,  than  he  can  per- 
form that  other  proverbially  impossible  feat 
of  eating  his  cake  and  still  having  it  left 

3.  It  was  urged  that  Owens  claimed  un- 
der Josephine  Harris,  and  in  his  chain  of 
title  was  the  deed  from  Mrs.  Farrar,  which 
recited  that  she  retained  an  undivided  one- 
fourth  interest  in  the  property,  and  that  he 
was  thereby  estopped.  It  was  admitted  on 
the  trial  that  the  recitals  in  the  deeds  made 
by  Mrs.  Farrar  to  her  sister,  and  by  the 
latter  to  her,  purporting  to  set  ont  how  they 
acquired  title,   were   not  true.     Those  re- 


citals furnished  the  only  indication  that 
Mrs.  Farrar  ever  had  more  than  a  one- 
fourth  interest  in  the  lot  Lewman,  who  is 
making  the  contention,  is  a  judgment  cred- 
itor of  Mrs.  Farrar,  not  a  privy  in  estate 
with  her.  See  Equitable  Loan  &  Security 
Go.  V.  Lewman,  124  Ga.  198,  52  S.  EI  599,  3 
L.  R.  A.  (N.  S.)  879.  The  deed  from  Mrs. 
Farrar  to  her  sister  conveyed  the  one-fourth 
interest  In  the  lot  which  the  maker  owned, 
and  there  was  no  error  on  the  part  of  the 
trial  Judge  in  so  holding,  and  directing  a 
verdict. 

4,  6.  Counsel  for  the  plaintiff  offered  evi- 
dence to  show  that  a  deed  dated  June  27, 
1888,  and  recorded  In  1902,  was  made  by 
Mariah  L.,  Josephine,  and  Matilda  Harris 
as  grantors,  and  Robert  M.  Farrar  as  gran- 
tee, purporting  to  convey  the  interest  of  the 
grantors  in  the  property  adjoining  that  In 
controversy,  recited  to  be  a  four-fifths  un- 
divided interest  therein.  Testimony  of  Far- 
rar was  also  offered,  indicating  that  he 
knew  nothing  of  the  deed  made  to  him  until 
1900.  when  he  went  to  Texas,  and  his  sis- 
ter-in-law delivered  a  lot  of  papers  to  him, 
among  which  he  found  it;  that  he  did  not 
know  where  she  obtained  it  or  anything 
about  it;  and  that  be  and  his  wife  lived  on 
the  lot  and  Mrs.  Harris  lived  with  them  for 
several  years,  as.  did  also  his  sister-in-law. 
On  objection  this  evidence  was  excluded. 
There  was  also  offered  a  copy  of  an  inven- 
tory made  by  the  administrator  of  Mrs. 
Farrar  in  1903,  in  which  was  returned  by 
him  a  one-fpurth  Interest  in  this  property. 
This  was  also  excluded  on  objection.  These 
rulings  were  correct.  The  evidence  In  re- 
gard to  the  deed  made  to  Farrar  in  1888, 
and  which  he  swore  without  contradiction 
he  discovered  in  1900,  after  the  making  of 
the  deeds  between  his  wife  and  her  sister, 
would  not  serve  to  throw  light  on  the  inten- 
tion of  Mrs.  Farrar  as  to  what  interest  in 
the  other  lot  she  conveyed.  An  inventory 
made  by  Mrs.  Farrar's  administrator,  long 
after  the  execution  of  the  deeds  now  under 
discussion,  and  after  she  had  died,  could 
not  have  any  force  in  construing  the  deed 
made  by  her  to  her  sister. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(182  Ga.  »3) 
GODLEIY.  et  al.  v.  BARNES. 

(Supreme  CJourt  of  Georgia.     April  19,  1909.) 

1.  Advebsb  Possession  (8  116*)  —  Instruc- 
tions. 

Where  both  parties  to  an  action  of  eject- 
ment claimed  to  have  title  b^  prescription,  the 
plaintiffs  asserting  a  possession  under  color  of 
title  for  7  years,  and  defendants  setting  up  ad- 
verse possession  for  20  years,  it  was  error  prej- 
udicial to  the  plaintiffs  to  charge  that,  if  they 
were  in  possession  for  7  years  or  more,  that 
would  give  them  a  good  prescriptive  title,  "un- 
less prior  to  that  time  there  was  another  good 
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title  ontstandlng  against  them.**  This  was  cal- 
culated to  lead  the  jux7  to  believe  that  adverse 
possession  for  7  years  under  color  of  title  would 
not  avail  against  the  holder  of  a  prior  outstand- 
ing title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  I  116.'*] 

2.  Evidence  (§  273*)  —  Advebse  Possession 
(I  85*)^rUDGMENT  (§§  707.  70S*)-Declaba- 
TiONS  Chabactebizino  Possession  as  Ad- 
vebse. 

Where  a  defendant  in  ejectment  claimed  to 
have  prescriptive  title  by  virtue  of  20  years' 
adverse  possession  of  the  land  in  dispute  by  him- 
self and  those  under  whom  he  held,  if  he  show- 
ed possession  of  the  land  in  one  under  whom 
he  claimed,  it  was  competent  to  show  acts  or 
declarations  on  the  part  of  such  pezBon  char- 
acterizing his  possession  as  adverse;  and  for 
that  purpose  it  was  admissible  to  prove  that, 
while  in  possession,  he  brought  suit  m  assump- 
sit against  a  person  who  had  boxed  for  turpen- 
tine pine  trees  on  the  land,  though  a  stranger  to 
the  title  of  the  plaintiff  in  ejectment.  But  the 
record  of  such  a  suit  would  not  be  admissible 
as  showing  a  conclusive  adjudication  of  title, 
or  as  proving  the  truth  of  the  facts  alleged  by 
the  plaintifp  therein,  nor  would  the  mere  fact  of 
the  rendition  of  a  judgment  in  such  a  case  be 
relevant,  nor  would  it  be  a  part  of  the  assertion 
or  claim  ot  title  made  l^y  the  plaintiff  in  such 
suit. 

[Eid.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  273;*  Adverse  Possession,  Dec. 
Dig.  I  «5;*  Judgment,  Dec.  Dig.  S§  707,  708.*] 

8.  BlviDENCE  (§  460*)— Pabol  Evidence  Af- 

PECTiNo  Wbitinob— Pleadings. 

If  the  declaration  in  the  former  suit  was 
otherwise  admissible  as  being  in  the  nature  of 
an  assertion  or  act  characterizing  the  possession 
of  the  plaintiff  therein  as  adverse,  and  if  the 
description  of  the  land  in  such  declaration  was 
general  in  character,  but  might  have  been  ap- 
plicable to  the  land  in  controversy  in  the  eject- 
ment case,  it  was  competent  to  show  by  parol 
that  the  trees  claimed  to  have  .been  boxed  were 
located  on  the  land  involved  lu  the  ejectment 
suit,  in  the  nature  of  applying  a  declaration  or 
assertion  to  its  subject-matter  by  showing  the 
circumstances  in  connection  with  which  it  was 
made. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Dec.  Dig.  S  46a*] 

4.  Otheb  Questions  or  Bvideiccb  Not  Oon- 
bidebed. 

As  the  evidence  on  the  next  trial  may  not 
be  the  same,  other  questions  dependent  upon 
the  evidence  will  not  be  dealt  with. 

&  Appeal  and  Ebbob  (§  543*)— Recobd— Sup- 
pltino  Omissions. 

As  the  judge  who  presided  on  the  hearing  of 
the  motion  for  new  trial,  in  the  opinion  filed 
by  him  in  connection  with  overruling  the  mo- 
tion, referred  to  the  general  charge,  and  it  did 
not  appear  in  the  record,  an  order  was  passed 
by  this  court  directing  the  clerk  of  the  superior 
court  to  transmit  the  entire  charge  of  the  court. 
In  accordance  with  this  order  a  transcript  of 
the  charge  has  been  forwarded  by  the  clerk  of 
the  trial  court;  but  it  appears  from  the  cer- 
tificate thereto  attached  that  it  was  written  out 
by  the  official  stenographer  after  the  order  was 

Sassed  by  this  court,  and  was  then  agreed  upon 
y  counsel  as  being  correct,  and  the  clerk  cer- 
tified that  the  original  charge  of  the  court  was 
either  lost,  mislaid,  or  had  never  been  filed. 
Held,  that  such  charge  thus  transmitted  cannot 
be  considered  by  this  court.  Only  a  record  or 
portion  thereof  already  existing  when  the  case 
IS  brought  to  this  court  can  be  required  to  be 
thus  transmitted.  An  addition  cannot  after- 
wards be  made  to  the  record  and  then  sent  to 


this  court.    Lyndon  v.  Ga.  Ry.  ft  Blec.  Oo.,  129 
6a.  853,  362,  58  8.  B.  1047. 

[Ed.  Note.-~For  other  cases,  see  Appeal  and 
EJrror,  Dec.  Dig.  §  643.*] 

6.  Appeal  and  Ebbob  (8  928*)— Opinion  of 

loweb  coubt— constbucnon. 

The  erroneous  charge  dealt  with  in  the  first 
headnote  was  positively  certified  to  have  been 
given.  There  was  no  qualification  by  the  Judge 
who  presided  at  the  trial  and  approved  the 
grounds  of  the  motion,  and  it  does  not  affirma- 
tively appear  that  the  erroneous  charge  was 
subsequently  qualified,  so  as  to  obviate  or  cure 
the  error  therein.  The  stetement  of  the  judge 
who  presided  on  the  hearing  of  the  motion  for 
new  trial,  in  the  opinion  filed  by  him,  that  "the 
exceptions  to  the  charge  disappear  before  a  read- 
ing of  the  charge  in  its  entirety,"  was  merely  an 
expression  of  opinion,  and  not  a  certificate  of 
any  qualification  or  modification  of  the  charge 
to  which  exception  was  taken.  Bryson  v.  Chis- 
holm,  56  Gtu  586. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3754;   Dec  Dig.  «  928.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham 
County ;  Walter  G.  Charlton,  Judge. 

Ejectment  by  N.  Qodley  and  others  against 
Moses  Barnes.  Judgment  for  defendant  and 
plaintiffs  bring  error.    Reversed. 

Osborne  &  Lawrence,  for  plaintiffs  In  er- 
ror. J.  R.  Cain  and  William  P.  Hardee^  for 
defendant  In  error. 

ATKINSON,  J.  Judgment  reyersed.  All 
the  Justices  concur. 


(IBS  Ga.  649) 
GIjAUSIBR,   WATSON  &  CO.  t.   BOSTON 
NAVAL  STORES  CO. 

(Supreme  Conrt  of  Georgia.     May  12,   1909.) 

P4BTNEB8HIP   (J  216*)— PLXADIHG   AND   PBOOV 

—Variance. 

Where  a  partnership  is  sned  for  an  al- 
leged breach  of  contract  of  sale  to  it,  and  the 
plaintiff's  proof  develops  that  if  any  sale  was 
made,  it  was  jointly  to  the  partnership  and  to 
an  individual  not  a  member  thereof,  the  vari- 
ance between  the  allegata  and  probata  is  fatal. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Oeat.  Dig.  «  416;    Dec  Dig.  |  2ia*] 

(Syllabus  by  the  Conrt) 

Error  from  Superior  Ck>urt,  Thomas  C^oun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  by  Glausler,  Watson  &  Ck>.  against 
the  Boston  Naval  Stores  Company.  Judg- 
ment for  defendant  and  plaintiffs  bring 
error.    Affirmed. 

R.  J.  Bacon  and  J.  H.  Merrill,  for  plain- 
tiffs in  error.  Bennet  &  Oonyers  and  W.  C 
Snodgrass,  for  defendant  in  error. 

EVANS,  P.  J.  T.  J.  Glausler  and  C.  I. 
Clifford,  alleging  themselves  to  be  partners 
doing  business  under  the  firm  name  of 
Glausler,  Watson  &  Ck).,  brought  suit  against 
the  Boston  Naval  Stores  Company,  a  par^ 
nershlp  alleged  to  consist  of  E.  R.  Whaley, 
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M.  R.  Mallette,  and  H.  Bi.  Myrick,  and 
against  the  partners  individually,  to  recover 
damages  for  a  breach  of  contract  of  sale  of 
a  turpentine  business.  The  plaintiffs  were 
nonsuited,  and  they  excepted. 

It  appeared  from  the  plaintiffs'  evidence 
that  they  operated  a  naval  stores  business 
at  luwood,  Jackson  county,  Fla.,  and  on 
iNovember  9,  1905,  executed  to  the  parties 
therein  named  the  following  paper:  ''Jackson 
County,  Florida.  In  consideration  of  the  sum 
of  seventeen  thousand  dollars  ($17,000.00),  we, 
Glausier,  Watson  &  Co.,  hereby  lease,  sell, 
and  convey  all  our  turpentine  interest  and 
holdings,  Including  real  estate,  turpentine 
and  timber  leases,  still  and  fixtures,  live 
stock,  wagons,  harness,  and  everything  now 
in  use  in  conducting  our  business  in  said 
state  and  county;  also  commissary  stock 
and  store  fixtures.  We  hereby  acknowl- 
edge receipt  of  one  hundred  dollars  ($100) 
in  cash  in  hand  paid,  and  accept  same  as 
partial  payment  on  above-mentioned  prop- 
erty, from  Boston  Naval  Stores  Company, 
consisting  of  M.  R.  Mallette,  E.  R.  Whaley, 
and  H.  M.  Myrick,  and  L.  F.  Driver,  to 
whom  we  have  this  day  sold  above-mention- 
er  property.  We,  Glausier,  Watson  &  Co., 
to  give  immediate  possession.  We  agree  to 
cancel  all  obligations  against  the  business 
of  Glausier,  Watson  &  Co.,  and  turn  same 
over  to  Boston  Naval  Stores  Company  and 
L.  F.  Driver,  free  and  unincumbered  in  any 
way,  upon  the  payment  of  balance  due  on 
purchase  price.  We  consider  this  a  cash 
transaction,  settlement  to  be  made  as  soon 
as  convenient  to  all  parties  mentioned. 
[Signed]  Glausier,  Watson  &  Co."  Glaiisier 
signed  the  paper  for  the  plaintiffs*  firm  and 
delivered  it  to  Whaley,  who  gave  Glausier  a 
check  for  $100,  signed  "Boston  Naval  Stores 
Co."  Payment  of  the  check  was  stopped  by 
the  drawers.  On  November  15th  the  vendee 
refused  to  proceed  further  with  the  sale, 
and  the  plaintiffs  took  charge  of  the  prop- 
erty. 

We  will  not  attempt  a  summary  of  the 
plaintiffs*  evidence,  introduced  for  the  pur- 
pose of  identifying  the  subject-matter  of  the 
sale,  showing  acceptance  of  the  property  by 
the  purchasers,  and  establishing  the  various 
elements  of  damages  alleged  to  have  been 
sustained.  This  becomes  unnecessary,  for 
the  reason  that,  if  we  allow  the  fullest  scope 
and  effect  to  this  evidence  as  contended  by 
the  plaintiffs,  still,  under  the  pleadings  and 
evidence,  a  nonsuit  was  inevitable.  The 
terms  of  the  sale  and  the  names  of  the  pur- 
chasers are  alleged  to  be  contained  in  the 
written  memorandum  attached  to  the  peti- 
tion by  amendment.  According  to  this  paper 
the  plaintiffs  contracted  to  sell  their  turpen- 
tine business  to  the  "Boston  Naval  Stores 
Company,  consisting  of  M.  R.  Mallette,  E.  R. 
Whaley,  and  H.  M.  Myrick,  and  L.  F.  Driv- 
er." In  the  plaintiffs*  covenant  to  deliver  the 
property  to  the  purchasers  free  of  incum- 
brance it  is  made  clear  that  the  purchasers 


were  the  Boston  Naval  Stores  Company  and 
L.  F.  Driver.  The  memorandum  of  sale 
was  in  the  possession  of  the  defendants  when 
the  suit  was  filed,  and  was  produced  under 
notice,  and  introduced  In  evidence  by  the 
plaintiffs.  When  it  was  discovered,  from  the 
memorandum  of  sale  signed  by  the  plaintiffs, 
that  the  purchasers  were  the  Boston  Naval 
Stores  Company  and  L.  F.  Driver,  and  there 
was  a  variance  between  the  allegation  of  the 
petition,  that  the  sale  was  to  the  Boaton 
Naval  Stores  Company  and  the  proof  in  this 
particular,  the  plaintiffs  amended  their  peti- 
tion. The  amendment  in  substance  was  that 
the  written  contract  is  not  in  form  as  agreed 
upon;  that  L.  F.  Driver  was  no  party  to  the 
purchase,  but  the  same  was  made  to  the  Bos- 

'  ton  Naval  Stores  Company,  and  that  by  the 
mutual  mistake  of  the  parties,  and  by  the 
mistake  of  the  scrivener,  the  name  of  U 
F.  Driver  was  inadvertently  inserted;  and 
the  prayer  was  that  Driver  (who  was  de- 
clared to  be  a  resident  of  the  county  where 
the  suit  was  pending)  be  made  a  party  and 
served  with  a  copy  of  the  petition  and 
amendment,  and  that  the  contract  be  reform- 
ed by  striking  therefrom  the  name  of  Driv- 
er. The  amendment  was  allowed,  but  no 
service  was  had  upon  Driver. 

In  the  assignment  of  error  upon  the  grant 
of  the  nonsuit,  it  is  alleged  that,  when  the 
motion  for  a  nonsuit  was  made  by  the  de- 
fendants, the  plaintiffs  objected  thereto  on 
the  grounds  (a)  that  the  case  was  proved  as 
laid,  and  (b)  that  the  plaintiffs,  after  amend- 
ment to  reform  the  contract  of  sale  was 
allowed,  were  entitled  to  an  opportunity 
to  serve  L.  F.  Driver,  and  that  the  court 
overruled  the  objections  and  granted  the 
nonsuit.  If  plaintiffs  desired  to  serve  L.  F. 
Driver,  application  should  have  been  made 
to  continue  or  postpone  the  case  for  that 
purpose.  It  is  not  to  be  expected  that  a 
court  will  of  its  own  motion  continue  a  case 
because  of  an  amendment  which  a  plaintiff 
makes  to  his  own  pleading.  On  the  motion 
for  nonsuit  the  question  was  whether  the 
cause  of  action  as  formulated  in  the  petition 
was  supported  by  the  evidence.  The  plain- 
tiffs in  their  petition  averred  the  sale  was 
made  to  the  Boston  Naval  Stores  Company, 
and  the  paper  relied  on  in  part  to  establish 
the  contract  of  sale  set  forth  a  sale  to  the 
Boston  Naval  Stores  Company  and  Li.  F. 
Driver. .  The  plaintiffs  realized  their  dilem- 
ma, and  by  amendment  asked  to  reform  the 

I  writing  by  striking  therefrom  the  name  of 
Driver.    There  was  no  proof  offered  to  sus- 

I  tain  the  amendment,  and  the  case  stood  as 
made  in  the  petition  before  the  amendment, 
wherein  the  plaintiffs  alleged  that  they  sold 
their  turpentine  plant  to  a  partnership. 
Their  proof  shows  that,  if  any  sale  was  made, 
it  was  to  a  partnership  and  an  individual. 
An  allegation  of  a  sale  to  A.  is  not  proyed 
by  evidence  of  a  sale  to  A.  and  B.  Howell  v. 
Shauds,  35  Ga.  (56;  Thompson  v.  Fenn,  100 
Ga.  234,  28  S.  E.  39.    This  variance  between 
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the  allegata  and  probata  Justified  the  grant 
of  the  nonsuit. 

Complaint  Is  made  In  the  bill  of  exceptions 
that  the  court  erred  In  excluding  certain  evi- 
dence tending  to  shoW  what  property  was 
covered  by  the  written  contract  of  sale  which 
the  plaintiffs  gave  to  the  defendants.  If  this 
evidence  had  been  allowed,  the  aspect  of  the 
case  would  not  have  been  changed,  so  far  as 
concerned  the  variance  between  the  petition 
and  the  proof  to  which  we  have  just  referred. 
Complaint  is  also  made  to  the  allowance  of 
an  amendment  to  the  answer.  As  the  plain- 
tiffs were  nonsuited  because  they  failed  to 
prove  their  case  as  laid,  it  is  immaterial 
whether  the  amendment  to  the  plea  should 
have  been  allowed  or  rejected. 

Judgment  affirmed.  All  the  Justices 
concur. 


(132  Ga.  587) 

MOSS  V.  DUNAVANT. 

(Supreme  Court  of  Georgia.     April   17,   1909. 

Rehearing  Denied  May  12,  1909.) 

Direction  of  Verdict. 

Under  the  evidence  a  verdict  for  the  de- 
fendant was  demanded,  and  a  direction  of  such 
verdict  was  proper. 

(Syllabus  by  the  Court.) 

Error  from  Superior  (}ourt,  Cobb  County; 
Moses  Wright,  Judge. 

Action  between  A.  Y.  Moss  and  H.  J.  Duna- 
vant  From  the  Judgment,  Moss  brings  er- 
ror.   Affirmed. 

H.  B.  Moss  and  J.  E.  Mozley,  for  plaintiff 
In  error.  B.  r.  Callaway  and  Dorsey,  Brew- 
ster, Howell  &  Heyman,  for  defendant  in  er- 
ror. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(132  Qa.  552) 

WATSON  V.  SOUTHERN  RY.  CO. 
(Supreme   Court  of  Georgia.     May  12,   1909.) 

1.  Carriers  (§  381*)— Ejection  of  Passen- 
gers—Evidence. 

The  verdict  in  this  case  was  demanded  by 
the  evidence. 

[Ed.  Note.^For  other  cases,  see  Carriers,  Dec. 
Dig.  S  381.*] 

2.  Review  on  AppbaI/. 

The  judgment  of  the  court  below  refusing  a 
new  trial  being  aflSrmed  upon  the  ground  that 
the  evidence  demanded  a  verdict  In  favor  of  the 
defendant,  it  is  unnecessary  to  consider  the 
other  assignments  of  error. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  E.  W.  Watson  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

The  plaintiff  alleged  that,  being  a  passenger 
holding  a  ticket  entitling  him  to  transporta- 
tion, he  was  wrongfully  and  tortlously  ejected 


from  a  passenger  train  of  the  defendant  com- 
pany by  the  conductor.  After  the  evidence 
was  closed  for  both  sides,  and  before  the 
court  began  the  charge  to  the  Jury,  the 
plaintiff  offered  an  amendment  to  his  peti- 
tion, which  the  court  refused  to  allow.  The 
Jury  returned  a  verdict  for  the  defendant. 
The  plaintiff's  motion  for  a  new  trial  was 
overruled.  He  excepted  to  each  of  the  rul- 
ings Just  stated.  For  the  other  facts,  see  the 
opinion  of  the  court. 

H.  W.  Dent  and  W.  R.  Hammond,  for 
plaintiff  in  error.  Dorsey,  Brewster,  How- 
ell &  Heyman,  for  defendant  in  error. 

BECK,  J.  In  the  petition  as  originally 
filed  it  is  alleged,  in  substance,  that  the 
plaintiff  boarded  the  Birmingham  train  at 
night  with  a  ticket  authorizing  him  to  travel 
from  Atlanta  to  Birmingham;  that  he  took 
his  seat  in  a  passenger  coach  of  the  train, 
and  after  it  had  proceeded  a  short  distance 
from  the  terminal  station  the  conductor  of 
the  train  came  to  petitioner,  and  without 
asking  him  for  his  fare  or  his  ticket,  or  giv- 
ing him  an  opportunity  to  produce  his  ticket, 
caught  him  roughly  by  the  arm  and  told 
him  that  he  had  to  get  off  the  train;  and, 
summoning  the  porter  to  assist  him,  he  vio- 
lently and  forcibly  dragged  petitioner  to  the 
door  of  the  car,  then  out  on  the  platform, 
and  shoved  and  kicked  him  off  of  the  train, 
without  any  provocation  whatever  on  the 
part  of  petitioner.  Plaintiff  averred  that  he 
was  behaving  himself  properly,  and  that 
there  was  no  reason  why  he  should  have  been 
treated  in  the  manner  described.  In  the 
declaration  it  is  averred  that  plaintiff  was 
mortified  and  humiliated,  and  other  elements 
of  damage  were  alleged.  The  case  proceed- 
ed to  trial,  and  on  the  trial  the  plaintiff  testi- 
fied that  he  went  into  the  car  and  went  to 
sleep,  and  the  next  thing  he  knew  they  were 
putting  him  off  the  train.  Petitioner  asked 
them  what  they  meant  by  it,  and  before  he 
could  realize  what  they  were  doing  he  struck 
the  ground.  He  does  not  remember  what  the 
conductor  said  to  him  until  after  he  had  been 
put  off  the  train.  He  testified  that  the  con- 
ductor did  not  ask  him  for  his  ticket,  or  for 
anything.  In  the  amendment,  which  was  dis- 
allowed, the  plaintiff  averred  that  the  de- 
fendant failed  in  his  duty  to  him  as  a  pas- 
senger, in  that  be  was  in  a  weak  physical 
condition  by  reason  of  loss  of  sleep,  and  was 
exhausted;  that  he  was  sound  asleep  when 
the  conductor  came  along  to  take  up  his 
ticket;  that  he  was  also  under  the  Infiuence 
of  drugs  and  medicine  taken  because  of  his 
sickness;  that  the  conductor  aroused  him 
suddenly,  or  attempted  to  do  so,  and,  before 
petitioner  was  fully  aroused,  and  before  he 
was  at  himself,  or  knew  what  he  was  doing, 
"hustled"  him  off  the  train  without  giving 
him  an  opportunity,  after  he  became  con- 


•ror  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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scioufl  of  what  wais  going  on,  to  pay  Ms  fare 
or  deliver  bis  ticket;  and  that  petitioner,  In 
his  weak  and  excited  condition,  was  wholly 
unable  to  understand  the  situation  and  ap- 
preciate what  was  going  on,  and  for  this  rea- 
son failed  to  tender  his  ticket,  but  "was 
hustled  olT'  before  he  had  time  to  do  so. 
And  in  the  second  division  of  the  amendment 
to  the  petition  it  is  averred  that  the  conduct- 
or, by  the  exercise  of  proper  care,  could  and 
ought  to  have  ascertained  petitioner's  condi- 
tion, and  ought  to  have  waited  on  petitioner 
until  he  was  fully  aroused,  and  fully  at  him- 
self, and  was  fully  conscious  of  his  surround- 
ings, and  that  the  conductor  failed  to  exer- 
cise toward  petitioner  the  degree  of  care  re- 
quired by  law,  and  that  If  he  had  done  so  it 
would  have  been  unnecessary  to  eject  plain- 
tiff from  the  train. 

Conceding  that  the  amendment  was  ger 
mane  to  the  cause  of  action  as  originally  stat- 
ed in  the  petition,  we  do  not  think  that  its 
rejection  is  cause  for  a  new  trial,  as,  under 
the  evidence  In  the  case,  a  verdict  for  the 
defendant  was  demanded.  It  Is  to  be  remem- 
bered that  this  amendment  was  tendered 
after  the  evidence  for  both  sides  had  been 
concluded.  Its  rejection  did  not  deprive 
plaintiff  of  the  right  to  Introduce  evidence  in 
his  favor.  He  had  already  introduced,  under 
the  allegations  of  the  original  petition,  all  of 
the  evidence  bearing  upon  the  allegations  in 
the  amendment  which  he  desired  or  was 
able  to  furnish.  That  the  plaintiff  was  eject- 
ed from  the  train  is  undisputed,  but  his  ejec- 
tion was  the  result  of  provocation  given  by 
him  and  conduct  upon  his  part  that  impera- 
tively required  the  conductor,  in  the  dis- 
charge of  the  duty  which  he  owed  to  the  rail- 
road company  and  to  other  passengers  in  the 
car,  to  remove  the  plaintiff  from  the  train. 
The  evidence  establishing  the  fact  of  the 
provocation  given  by  the  plaintiff,  and  of 
such  gross  misconduct  on  his  part  as  neces- 
sitated his  ejection,  is  not  controverted  in 
the  testimony  of  the  plaintiff  himself.  He 
testified  that  he  was  not  in  a  condition  to 
know  what  occurred  between  himself  and  the 
employes  of  the  defendant  company  In  charge 
of  the  train  before  he  was  carried  to  the  door 
and  platform  of  the  coach  in  which  he  was 
riding.  But  the  undisputed  testimony  of  the 
conductor  and  five  passengers  shows  that  the 
conductor,  before  undertaking  to  eject  the 
pnssenger,  had  courteously  demanded  his 
ticket,  and  that  he  patiently  waited  even 
longer  than  could  have  been  expected  of  him 
under  the  circumstances  as  developed  in  the 
evidence  which  we  find  in  the  record. 

The  conductor  testified:  "I  went  to  him 
and  asked  him  for  his  ticket,  and  he  told 
me  he  didn't  have  any  ticket  I  asked  him 
where  he  was  going,  and  he  said  he  wasn't 
going  anywhere.  He  was  going  to  stay  here. 
I  said:  'Well,  you  must  have  a  ticket  some- 
where. Feel  in  your  pockets,  and  see  if  you 
haven't  got  a   ticket'     He  said:     *No;     I 


haven't  got  a  ticket.'  I  said:  'Well,  you  will 
have  to  pay  your  fare  then.'  He  said:  *No, 
I  won't;  pass. me  on  by.'  I  said:  'No;  I 
can't  do  that  You  will  have  to  give  me  a 
ticket  or  your  fare,  dne.'  He  said:  'Well,  I 
won't  give  you  nothing.'  I  talked  with  him 
I  reckon  five  minutes,  begging  him  to  give 
me  his  ticket,  or  tell  me  where  he  was  going, 
or  pay  his  fare,  or  something,  and  he  cursed 
me  for  -everything  nearly.  He  said:  *God 
damn  you,  I  am  not  going  to  give  you  noth- 
ing,^ or  something  like.  'To  hell  with  you. 
What  in  the  hell  is  the  matter  with  you?* 
There  were  some  ladies  on  the  seat  behind 
him,  and  some  more  across  the  aisle,  and  I 
said:  'You  will  have  to  get  off,  if  you  won't 
give  me  your  ticket  or  pay  your  fare.  If  you 
curse  me  in  the  presence  of  these  ladies,  I 
will  have  to  put  you  off.'  That's  when  he 
Jumped  up  and  said:  'What  in  the  hell  is  the 
matter  with  you.'  I  pulled  the  bell  cord  first 
and  stopped  the  train,  and  pulled  him  out  in 
the  aisle,  and  carried  blm  out,  and  put  him  off. 
That  was  in  the  first-class  coach.  He  was  on 
the  left-hand  side,  about  the  second  or  third 
seat.  I  saw  a  bottle.  He  tried  to  hit  me 
with  it  He  got  it  out  of  his  pocket  It 
looked  like  whisky.  It  looked  red.  I  Just 
pushed  him  along  in  front  of  me — caught 
him  by  the  arm,  and  got  him  out  in  the  aisle, 
and  pushed  him  along.  I  did  not  strike  him 
with  feet  or  my  hands,  or  use  any  abusive 
language  to  him.  I  treated  him  as  nice  as  a 
man  could.  The  train  was  stopped,  and  was 
standing  stllL  I  had  the  porter  to  get  off  on 
the  ground,  and  handed  his  grip  and  over- 
coat to  the  porter,  and  I  also  had  the  porter 
to  hold  him  to  keep  him  from  getting  back 
on  the  train.  •  •  •  He  did  not  seem  un- 
natural, only  in  the  way  he  talked.  He  did 
not  appear  as  if  anything  was  the  matter 
with  him.  I  can't  say  he  was  under  the  in- 
fluence of  liquor.  I  don't  remember  whether 
I  smelled  whisky  on  him  or  not  He  didn't 
look  like  a  sick  man  to  me.  He  looked  all 
right  I  know  I  couldn't  hardly  do  much 
with  him,  and  I  am  pretty  stout  He  gave 
me  all  I  wanted  to  get  him  off.  He  did  not 
act  like  a  drunk  man.  He  wasn't  feeble 
at  all.  He  was  a  stout  man.  He  tried  to  hit 
me  all  the  way,  from  the  time  we  started  un- 
til we  got  him  off.  There  was  no  occasion 
whatever  for  him  to  treat  me  that  way.  i 
did  not  say  a  thing  out  of  the  way  to  him, 
or  to  irritate  him.  I  said  to  him:  'You  will 
have  to  give  me  your  ticket  or  pay  your  fare.' 
Every  time  I  asked  him  for  a  ticket,  he  said 
he  didn't  have  a  ticket,  and  refused  to  pay 
his  fare." 

The  testimony  of  the  conductor  is  corrob- 
orated by  that  of  several  witnesses,  who 
were  passengers  in  the  coach  where  the 
plaintiff  was  and  from  which  he  was  eject- 
ed. One  of  these  passengers,  Mrs.  Ulmer, 
testified:  "When  I  went  on  the  train,  I  told 
the  conductor  to  wake  me  up  when  we  got 
to  Austell.    When  we  got  a  little  way  out 
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of  town,  I  thought  I  was  near  Austell.  I 
heard  a  commotion  in  the  train,  and  a  gentle- 
man using  some  pretty  bad  language,  and 
the  conductor  was  carrying  him  out.  •  ♦  • 
I  don*t  remember  seeing  him  go  out  of  the 
train.  When  I  heard  the  commotion,  I  woke 
up.  I  Just  heard  a  few  words  pass  as  the 
conductor  and  the  man  was  coming  out. 
The  other  man  was  resisting  against  the 
conductor.  The  passenger  was  doing  the 
cursing.  •  ♦  •  I  don't  know  whether  the 
man  was  drunk  or  not  I  didn't  see  him 
take  a  drink.  I  was  asleep  when  the  con- 
ductor went  to  him,  and  didn't  see  him.  I 
was  not  certain  who  was  doing  the  cursing, 
but  imagine  the  passenger  was  doing  it" 

Mrs.  Roberts,  who  was  a  passenger,  testi- 
fied; "I  remember  the  plaintiff  on  that  train. 
He  was  asleep,  a;id  the  conductor  came,  and 
woke  him  up,  and  asked  him  for  a  ticket, 
and  he  said  he  didn't  have  any,  and  refused 
to  give  it  up.  He  [the  conductor]  told  him: 
•You  must  hunt  your  ticket  up  by  the  time 
I  come  through  again.'  He  went  on,  took  up 
the  rest  of  the  tickets,  came  back,  and  asked 
him  for  his  ticket  again;  and  he  got  mad, 
and  said  he  wasn't  going  to  give  him  any 
ticket  he  didn't  have  any;  and  he  drew  a 
bottle  out  of  his  pocket  I  thought  it  was  a 
gun.  He  cursed,  and  the  conductor  stopped 
the  train  and  put  him  off.  Mr.  Watson  nev- 
er gave  him  his  ticket  or  paid  his  fare.  He 
did  the  cursing.  The  conductor  did  not 
curse  any,  nor  did  he  strike  Mr.  Watson  in 
the  coach.  Nobody  in  there  cursed,  except 
Mr.  Watson.  ♦  ♦  •  i  don't  remember 
what  Mr.  Watson  said,  if  anything,  to  my 
husband.  He  did  not  say  anything  to  him 
directly.  He  was  just  kinder  throwing  his 
arms,  fighting  like.  ♦  •  ♦  Mr.  Watson 
impressed  me  as  being  drunk.  He  acted 
very  unreasonably  and  foolishly.  The  con- 
ductor did  not  do  or  say  anything  to  irritate 
him.  He  only  asked  him  for  his  ticket  Mr. 
Watson  just  cursed  and  refused  to  pay  his 
fare.  I  don't  remember  his  words.  I  was 
right  across  the  aisle  from  him." 

R.  E.  McEver  testified:  "I  had  been  losing 
right  smart  sleep  up  to  that  time,  and  I  went 
to  sleep  when  I  went  in  that  car.  I  left  the 
ticket  where  the  conductor  could  get  it. 
♦  ♦  •  What  woke  me  up  was  that  argu- 
ruent  aj}out  a  ticket  The  conductor  asked 
a  man,  I  suppose  Mr.  Watson,  though  I 
couldn't  swear  who  it  was,  for  a  ticket;  and 
he  told  him  he  didn't  have  a  ticket.  He  ask- 
ed him  where  he  was  going,  and  he  said  he 
wasn't  going  anywhere.  •  •  •  He  told 
him  he  would  put  him  off  the  train.  He  told 
him  he  would  do  no  such  thing.  I  don't  re- 
member the  argument  exactly,  but  words  to 
that  effect,  and  then  he  proceeded  to  put  him 
off.  There  was  some  cursing  done  there  by 
the  passenger.  ♦  ♦  •  The  man  drew  a 
bottle  from  his  pocket,  which  looked  like  a 
pint  bottle.  •  ♦  •  He  made  a  motion  like 
he  was  going  to  hit  him  [the  conductor]. 
But  I  don't  think  he  tried  very  hard  to  hit 


him.  The  man  was  drunk.  •  •  •  The 
conductor  made  the  remark:  *I  will  put  you 
off.'  He  said:  'You  won't  do  no  such  a 
God  damn  thing.' " 

G.  D.  Roberts,  sworn  by  the  defendant 
gave  testimony  corroborating  the  conductor 
and  the  other  witnesses  who  had  testified  for 
the  defendant  showing  that  the  conductor 
was  patient,  courteous,  and  reasonable,  and 
that  he  only  ejected  the  plaintiff  from  the 
train  when  it  became  his  imperative  duty  to 
do  so.  There  is  other  testimony  in  the  case, 
corroborative  of  the  witnesses  for  the  de- 
fendant whom  we  have  named  above;  but  it 
is  unnecessary  to  set  out  more  of  the  evi- 
dence. No  circumstance  Is  testified  to,  either 
by  the  plaintiff  himself  or  any  of  the  wit- 
nesses, which  would  have  authorized  the 
jury  to  have  found  that  it  was  the  duty  of 
the  conductor  to  have  waited  longer  before 
ejecting  the  plaintiff,  after  the  grossly  im- 
proper conduct  of  which  he  had  been  guilty. 

All  the  evidence  indicates  that  the  passen- 
ger was  drunk  and  boisterous  t  and  if  it  be 
true,  as  he  now  insists,  that  he  was  afiilcted 
with  some  malady  which,  together  with  the 
medicines  and  drugs  which  he  had  taken, 
caused  him  to  be  in  the  condition  in  which 
he  was  on  the  night  in  question,  then  his 
malady  and  the  drugs  which  he  had  taken 
produced  in  him  a  condition  which,  tested 
by  all  the  objective  symptoms,  was  so  exact- 
ly similar  to  the  condition,  mentally  and 
physically,  of  an  intoxicated  man,  that  the 
conductor  of  the  train  could  not  possibly 
distinguish  between  the  passenger's  conduct 
and  that  of  a  man  who  had  been  drinking 
intoxicants  to  excess.  The  conductor's  duty, 
under  circumstances  like  these  which  we 
have  detailed  above,  is  thus  defined  in  the 
opinion  written  by  Mr.  Justice  Lumpkin,  In 
the  case  of  Hillman  v.  Railroad  Company, 
126  Ga.  814,  56  S.  E.  68:  "A  railroad  com- 
pany is  bound  to  use  extraordinary  care  and 
diligence  to  protect  its  passengers,  while  in 
transit,  from  violence,  injury,  or  outrage 
and  humiliation  by  third  persons.  This  pro- 
tection must  be  afforded  by  the  conductor  to 
the  extent  of  all  the  power  with  which  he  is 
clothed  by  the  company  or  by  the  law,  and 
his  failure  to  afford  it  when  he  has  knowl- 
edge that  there  is  occasion  for  his  interfer- 
ence, will  subject  the  company  to  liability  in 
damages."  In  2  Hutchinson  on  Carriers,  p. 
1122,  it  is  said:  "The  passenger,  from  the 
time  he  enters  his  vehicle,  has  the  right  to 
claim  the  protection  of  the  carrier  from  the 
Insults  and  violence  of  others,  whether  en- 
tering it  as  a  passenger  or  not ;  and  the  law 
exacts  from  him  the  prompt  employment  of 
all  means  at  his  command  to  protect  the 
passengers  against  such  outrages,  either  by 
quelling  the  disturbance  or  by  the  expulsion 
of  those  engaged  in  it,  if  necessary.  In  such 
an  emergency,  the  duty  of  the  carrier  is 
said  to  be  the  same  as  that  which  he  is  under 
in  other  respects,  to  do  all  that  can  be  done 
to  insure  the  safety  of  the  passengers."    In 
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the  case  of  Vinton  v.  Railroad  Company,  11 
Allen  (Mass.)  304,  87  Am.  Dec.  714,  It  was 
said:  **The  right  and  power  of  the  defend- 
ants and  their  servants  to  prevent  the  occur- 
rence of  improper  and  disorderly  conduct  in 
a  public  vehicle  is  quite  as  essential  and  im- 
portant as  the  authority  to  stop  a  disturb- 
ance, or  repress  acts  of  violence  or  breaches 
of  decorum,  after  they  have  been  committed, 
and  the  mischief  of  annoyance  and  disturb- 
ance have  been  done.  Indeed,  if  the  rule 
laid  down  at  the  trial  be  correct,  then  it 
would  follow  that  passengers  in  public  ve- 
hicles must  be  subjected  to  a  certain  amount 
or  degree  of  discomfort  or  insult  from  evil- 
disposed  persons  before  the  right  to  expel 
them  would  accrue  to  a  carrier  or  his  serv- 
ant. There  would  be  no  authority  to  re- 
strain or  prevent  profaneness.  Indecency,  or 
other  breaches  of  decorum  in  speech  or  be- 
havior, until  it  had  continued  long  enough 
to  become  manifest  to  the  eyes  or  ears  of 
other  passengers.  It  is  obvious  that  any 
such  restriction  on  the  operation  of  the  rule 
of  law  would  greatly  diminish  its  practical 
value."  See,  also,  the  case  of  Kom  v.  Rail- 
way Company,  125  Fed.  897,  62  0.  C.  A.  417, 
63  L.  R.  A.  872;  and  4  Elliott  on  Railroads, 

5  1837,  and  cases  cited. 

While,  under  the  circumstances  and  facts 
shown  by  the  evidence  in  the  record,  the 
conductor  had  the  right  and  was  under  the 
duty  to  eject  the  plaintifT  from  the  train,  it 
was  also  his  duty  to  observe  due  care  and 
diligence  to  avoid  inflicting  upon  him  any 
personal  injury,  and  not  to  use  violence  or 
unnecessary  force  in  removing  him  from  the 
train,  as  well  as  to  see  that  the  ejected  pas- 
senger was  not  placed  and  left  in  an  unsafe 
or  dangerous  locality;  and  we  assume,  in- 
asmuch as  there  is  no  complaint  as  to  the 
charge  of  the  court  upon  this  branch  of  the 
case,  that  the  law  relative  thereto  was  prop- 
erly stated  to  the  Jury  by  the  court  in  his 
instructions  to  them. 

Having  held  that  the  evidence  in  the  case 
demanded  a  verdict  in  favor  of  the  defend- 
ant, it  is  unnecessary  to  deal  with  the  spe- 
cific assignments  of  error  upon  the  refusal 
of  the  court  to  give  in  charge  certain  instruc- 
tions contained  in  written  requests.    Kelly 

6  Jones  Co.  v.  Moore,  128  Ga.  683,  58  S.  E. 
181. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(132  Ga.  490) 

YOUNG   V.   GERMANIA   SAVINGS  BANK. 

(Supreme  Court  of  Georgia.     April  19,  1909.) 

1.  Execution  (8  80*)— Direction  to  Pbopeb 
Officers— Statutory  Provisions. 

The  act  of  1871  (Acts  1871-72,  pp.  57,  59) 
provided  that  all  executions  issued  front  the  city 
court  of  Atlanta  shall  be  directed  "to  the  sher- 
iff, or  his  deputy,  of  the  city  court  of  Atlanta, 


and  all  and  singular  the  sheriifs,  or  their  depu- 
ties, of  the  state  of  Georgia,  and  may  be  levied 
on  all  the  property  of  the  defendants  through- 
out the  state ;  but  the  sheriff,  or  his  deputy,  of 
said  city  court  may  levy  all  such  executions  on 
property  within  any  part  of  the  county  of  Ful- 
ton." It  also  provided  that  "the  clerk  and  sher- 
iff, and  their  deputies,  of  the  superior  court  of 
Fulton  county  shall  be  ex  officio  clerk,  sheriff, 
and  deputies  of  the  city  court  of  Atlanta.** 
Where  an  execution  was  issued  from  that  court 
"to  all  and  singular  the  sheriffs  of  the  state  and 
their  lawful  deputies,*'  and  was  levied  on  cer- 
tain land  in  Fulton  county  by  the  deputy  sher- 
iff of  that  county,  there  was  no  error  in  refus- 
ing to  dismiss  the  levy  for  want  of  proper  direc- 
tion. Buchanan  v.  Sterling,  63  Ga.  227 ;  Chen- 
ey V.  Beall,  69  Ga.  533 ;  Byars  v.  Curry,  75  Ga. 
515. 

[Ed.   Note.— For  other  cases,  see  Execution. 
Cent  Dig.  §  176;    Dec.  Dig.  §  80.*] 

2.  Execution  (8  93*)— Signing. 

Where  such  an  execution,  issued  from  the 
city  court  of  Atlanta,  was  signed  "Arnold 
Broyles,  Clerk,"  the  court  properly  refused  to 
dismiss  a  levv  of  such  execution,  on  motion  of 
a  claimant  of  the  property,  on  the  ground  that 
it  did  not  appear  to  be  officially  signed  by  the 
clerk  of  the  superior  court  and  ex  officio  clerk 
of  the  city  court.  The  word  "clerk,"  construed 
in  connection  with  the  recitals  in  the  execution 
to  the  effect  that  it  issued  upon  a  judgment  ren- 
dered in  the  city  court  of  Atlanta,  for  which 
this  court  will  take  judicial  cognizance  that  the 
law  provides  a  clerk,  imports  that  the  paper 
was  signed  officially,  and  not  by  Arnold  Broyles 
in  a  private  capacity. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  «  188;   Dec.  Dig.  §  93. «] 

3.  Execution  (S  144*)— Levy— Setting  Abtdb 
—Grounds. 

That  two  entries  of  levy  on  the  same  piece 
of  real  estate  appeared  on  the  execution  fur- 
nished no  reason  for  dismissing  the  second  levy, 
on  motion  of  the  claimant  of  the  property,  on 
the  ground  that  the  first  levy  was  not  accounted 
for. 

[Ed.   Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  $  371 ;   Dec.  Dig.  §  144.*] 

4.  Execution  (§  144*)— Levy— Setting  Asidb 
—Grounds. 

Where  an  execution  issued  from  the  city 
court  of  Atlanta  commanded  a  levy  and  sale  to 
be  made  of  the  goods  and  chattels,  lands,  and 
tenements  generstlly  of  the  defendant,  and  es- 
pecially of  a  certain  described  lot  of  land,  to 
realize  the  amount  of  the  judgment,  this  fur- 
nished no  reason  for  dismissing  a  levy  on  such 
land,  on  the  motion  of  a  person  who  had  inter- 
posed a  claim  thereto,  on  the  ground  that  there 
was  no  authority  of  law  for  the  city  court  to 
issue  a  fi.  fa.  as  a  special  lien  on  particular 
property. 

[Ed.   Note.— For  other  cases,  see   Execution, 
Cent.  Dig.  S  371 ;   Dec.  Dig.  (  144.*] 

5.  Appeal  and  Ekbob  (S  708*)  —  Review — 
Scope  —  Questions  Abibing  Afteb  Judg- 
ment. 

A  ground  of  a  motion  to  dismiss  a  levy, 
"because  the  alleged  fi.  fa.  does  not  follow  the 
judgment  on  which  it  is  predicated,  and  does 
not  follow  the  petition,"  cannot  be  considered 
by  this  court,  where  no  specification  is  made  as 
to  the  variance  claimed  to  exist,  and  neither  the 
judgment  nor  the  petition  is  before  this  court, 
and  it  is  not  shown  that  they  were  placed  be- 
fore the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2948;   Dec  Dig.  S  708.  •] 


•For  oilier  cases  see  same  topio  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexev 
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a  Execution  (§  144*)--LEVT--SEmNo  Aside 

— Gbounds. 

Where  an  execution  issued  from -the  city 
court  of  Atlanta,  and  directed  as  recited  in  the 
first  headnote,  was  levied  on  land  in  Fulton 
county,  which  was  described  in  the  execution, 
the  fact  that  the  entry  of  levy  was  signed  "J. 
M.  Goldsmith,  Deputy  Sheriff,"  was  not  a  suffi- 
cient reason  for  dismissing  the  levy  on  the 
ground  that  the  signature  did  not  indicate  of 
what  court  or  county  the  levying  officer  was 
deputy  sheriff.  Prima  facie  he  would  be  pre- 
sumed to  be  deputy  sheriff  in  the  jurisdiction  in 
which  he  acted.  Connolly  v.  Atlantic  Contract- 
ing Co.,  120  Ga.  213,  47  S.  E.  575 ;  Rucker  v. 
Tabor,  126  Ga.  132,  54  S.  E.  959. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  f  871 ;    Dec.  Dig.  i  144.*] 

7.  Execution  (S  144*)— Levy— Setono  Aside 
—Grounds. 

The  levy  on  the  land  not  being  open  to  any 
other  ground  of  attack  urged  against  it,  the 
statement  in  the  entry,  **a  deed  having  been  filed 
and  recorded  for  purpose  of  lev^  and  sale  as 
required  by  law,"  would  not  furnish  ground  for 
dismissing  the  entire  levy,  on  motion  of  a  claim- 
ant of  the  land. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  |  371;  Dec.  Dig.  ft  144.*] 

8.  Execution  (§  140*)— Entby  op  Levy— De- 
scBipTioN  OF  Premises— Sufficiency. 

An  entry  of  levy  on  land  contained  the  fol- 
lowing description  of  the  property:  "Land  lot 
81  of  the  14th  district  of  Fulton  county,  Geor- 
gia, and  known  as  lot  B,  in  block  4,  in  the  Wal- 
lace &  Seago  subdivision  of  the  Means  prop- 
erty, said  lot  B  fronting  forty-five  (45)  feet, 
more  or  less,  on  the  east  side  X)f  State  street, 
and  extending  back  east,  same  width  as  front, 
one  hundred  (100)  feet,  more  or  less,  bounded 
south  by  an  alley,  by  lot  C,  north  by  lot  A,  and 
west  by  State  street,  and  being  about  two  hun- 
dred (200)  feet  north  of  Macedonia  Baptist 
Church  place."  Held,  that  such  levy  was  not 
subject  to  be  dismissed  on  the  ground  that  the 
description  of  the  property  was  not  sufficient 
to  identify  or  locate  any  particular  property, 
and  was  too  uncertain,  vague,  and  indefinite. 
Broach  v.  O'Neal,  94  Ga.  474,  20  S.  E.  113. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  <8  334-337;    Dec.  Dig.  f  140.*] 

9.  Execution  (|  144*)— Levy— Setting  Aside 
—Grounds. 

Where  an  entry  of  levy  on  real  estate  re- 
cited that  the  ^'defendant  in  fi.  fa.  is  in  posses- 
sion^" it  was  proper  to  overrule  a  ground  of  a 
motion  to  dismiss  the  levy  '^because  claimant 
denies  the  statement,  to  wit,  'defendant  in  fi. 
fa.  is  in  possession,'  and  claimant  says  that  she 
was  in  possession  before  the  date  of  the  alleged 
judgment,  before  the  date  of  the  alleged  fi.  fa., 
and  before  the  date  of  the  alleged  levies,  and  is 
in  possession  of  that  property  now,  and  she  has 
been  so  in  possession  of  that  property  for  more 
than  20  years,  and  she  also  says  that  she  has 
had  a  deed  to  it  for  many  years,  and  it  is  her 
property." 

[Ed.  Note.— For  other  cases,  see  ESxecution, 
Cent.  Dig.  S  371;  Dec.  Dig.  f  144.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  between  Jennie  Young  and  the  Gter- 
manla  Savings  Bank.  From  the  judgment, 
Jennie  Toung  brings  error.     AfiElrmed. 


Robt.   E.   Rodgers,  for  plaintiff  In  error. 
Westmoreland  Bros.,  for  defendant  in  error. 

ATKINSON,  J.     Judgment  afilrmed.     All 
the  Justices  concur. 


(182  Ga.  503) 

AUGUSTA  FACTORY  v.  MENTE  &  CO. 
(Supreme  Court  of  Georgia.     April  19,  1909.) 

1.  Sales  (8  58*)— Contbact— What  Con- 
stitutes—Stateicents  Appeabino  on  Let- 
TEB  Heads. 

Where  a  written  contract  between  a  fact(^ 
company  and  a  purchaser  of  cloth  provided  in 
express  terms  that  the  former  should  deliver  to 
the  latter  at  a  distant  city  200,000  yards  of 
cloth  of  a  kind  described  and  at  prices  stated, 
and  that  50,000  yards  should  be  delivered  week- 
ly, commencing  on  a  specified  date,  such  contract 
as  to  the  time  of  delivery  was  not  modified  or 
chansed  by  the  fact  that  on  letter  heads  used 
in  the  correspondence  between  the  parties 
through  which  the  contract  was  made  was  cer- 
tain printed  matter,  including,  among  other 
thin^,  a  statement  that  **all  agreements  are 
contingent  upon  strikes,  accidents,  and  other  de- 
lays beyond  our  control." 

[Ed.  Note.— For  other  cases,  "see  Sales,  Dec. 
Dig.  S  58.»] 

2.  CoNTBACTS  (§  211»)— Sales  (§  81*)— Time  op 
THE  Essence— CoNTBAOT  to  Deliveb  CoT" 
TON  Goods. 

While  time  is  not  generally  of  the  essence 
of  a  contract,  it  may  become  so  by  express  stipu- 
lation or  by  reasonable  construction.  In  this 
case  the  presiding  judge  did  not  err  in  holding 
that  time  was  of  the  essence  of  the  contract. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  938-943 ;  Dec.  Dig.  S  211 ;«  Sales, 
Dec.  Dig.  S  81.*] 

3.  Sales  (8  81*)— Contbact— Time  fob  Peb- 
FOBicANCE— Reasonable  Time. 

Where  a  written  contract  of  the  character 
indicated  in  the  first  headnote  was  made,  and 
the  vendor  failed  to  deliver  the  goods  within  the 
time  specified  therein,  if  time  were  not  original- 
ly of  the  essence  of  the  contract,  the  vendee 
could,  by  notice  to  the  vendor,  fix  a  reasonable 
time  for  delivery,  and  call  upon  the  vendor  to 
perform  within  such  time.  The  time  thus  set, 
if  reasonable,  would  become  essential;  and,  up- 
on failure  to  make  delivery  within  it,  the  ven- 
dee could  treat  such  failure  as  a  breach,  and 
hold  the  vendor  for  damages  accruing  therefrom. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S8  217-223,  856;   Dec,  Dig.  8  81.«] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond 
County;   W.  F.  Eve,  Judge. 

Action  by  Mente  &  Co.  against  the  Augusta 
Factory.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.     Aflarmed. 

Mente  &  Co.  brought  suit  against  the  Au- 
gusta Factory  to  recover  damages  for  a 
breach  of  contract,  alleging  that  the  defend- 
ant had  contracted  to  sell  them  certain  cot- 
ton goods  of  two  described  characters,  to  be 
delivered  at  the  rate  of  25,000  yards  of 
each,  weekly,  commencing  February  1,  1906, 
at  certain  stipulated  prices ;  that  it  had  fail- 
ed to  comply  with  its  contract;  and  that  at 
the  time  of  the  breach  the  market  price  at 
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the  point  of  delivery  was  higher  than  the 
price  specified  in  the  contract,  making  a 
difference  of  $512.50,  for  which  amount  the 
suit  was  brought  The  defendant  denied  lia- 
bility. By  consent  the  case  was  submitted  to 
the  presiding  Judge,  to  pass  upon  both  the 
law  and  the  facts,  without  a  Jury.  The  evi- 
dence was,  in  brief,  as  follows: 

It  was  admitted  by  the  defendant  that  the 
goods  which  it  undertook  to  manufacture 
and  deliver  to  the  plaintiffs  at  New  Orleans, 
to  wit,  200,000  yards,  commencing  February 
1,  1906,  and  to  be  delivered. at  the  rate  of 
50,000  yards  per  week,  were  not  delivered 
in  that  time,  and  that  no  part  of  them  had 
been  delivered  up  to  March  9,  1906,  the 
day  that  the  plaintiffs  went  into  the  market 
and  purchased  other  goods  to  take  the  place 
of  those  which  the  defendant  had  failed  to 
deliver.  It  was  also  admitted  that  the  dif- 
ference between  the  contract  price  of  the 
goods  which  defendant  was  to  deliver  and 
the  market  price  of  the  same  kind  of  goods 
in  New  Orleans  at  the  time  when  plaintiffs 
claimed  the  goods  should  have  been  deliver- 
ed was  $512.  'The  following  correspondence 
between  the  parties  was  Introduced  in  evi- 
dence: 

Letter  from  defendant's  president  to  its 
agent  in  New  Orleans,  dated  November  5, 
1905,  containing  the  following:  "Replying  to 
yours  of  the  2d,  would  say,  we  enter  up  or- 
der Mente  &  CJo.,  No.  152,  for  100,000  yards 
36"  6.60  40x40  at  3%  c,  and  100.000  yards 
36"  40x40  6.00  at  4c.,  25,000  yards  weekly  of 
each,  commencing  Feb.  1st,  delivered  in  New 
Orleans,  less  5%  80  days.  We  do  not  dis- 
count our  bills  any  further  than  we  sell.  We 
had  Just  as  soon  wait  the  30  days  for  the 
money  as  not  You  can  give  this  letter  to 
Mente  &  Co.,  and  say  to  them  to  write  us  an 
acknowledgment  of  same.  That  will  be  all 
the  contract  we  require."  (It  was  alleged 
in  the  petition  and  admitted  in  the  answer 
that  the  plaintiffs  duly  acknowledged  this 
letter,  thus  completing  the  contract  for  the 
goods  at  the  prices  named.) 

Letter  from  plaintiffs  to  defendant,  dated 
February  26,  1906,  containing  the  following: 
"Referring  to  our  contract  placed  with  you 
through  Mr.  Kaiser  for  200,000  yards  36" 
sheeting,  we  b^  to  advise  that  Mr.  Kaiser 
has  this  day  shown  us  your  letter  of  the  23d. 
We  appreciate  your  condition,  but  at  the 
same  time  you  must  appreciate  ours.  These 
goods  were  not  bought  from  you  to  be  sold 
in  doth,  as  dry  goods  people  do,  but  were 
sold  manufactured  into  bags  for  the  sugar 
refinery.  They  have  not  bothered  us  so  far 
for  deliveries,  hence  have  not  pressed  you 
for  same;  but,  as  you  readily  understand, 
they  run  night  and  day,  and  are  compelled 
to  have  the  goods,  and  we  must  positively 
insist  upon  you  getting  the  goods  forward 
without  any  further  delay.  We  have  given 
you  one  month  latitude  in  regard  to  these 
goods,  and  cannot  wait  for  them  any  longer. 
They  must  be  shipped  without  delay.** 


The  reply  to  this  letter  was  as  follows: 
"Augusta,  Ga.,  Feb.  28,  1906.  Mente  &  Co^ 
New  Orleans,  La. — ^Dear  Sirs:  Replying  to 
yours  of  26th,  we  are  going  to  start  to  work 
on  your  goods  either  the  latter  part  of  this 
or  the  first  of  next  week,  and  will  do  the 
very  best  we  can  to  make  deliveries  as  rap- 
idly as  possible.  Rest  assured  that  we  are 
Just  aq  anxious  to  make  deliveries  as  you 
are  to  get  them,  and  we  are  going  to  do  every- 
thing in  the  world  we  can  to  get  the  goods 
to  you.  We  hope  soon  to  get  the  labor  trou- 
ble (with  which  we  have  been  so  much  an- 
noyed) settled,  and  also  that  the  health  of 
our  operatives  will  improve  by  that  time.  If 
you  see  Kaiser,  tell  him  that  we  have  written 
you,  as  he  has  written  us  a  very  urgent  let- 
ter in  your  behalf." 

Letter  from  plaintiffs  to  defendant,  dated 
March  2,  1906,  containing  the  following: 
"We  have  your  letter  of  Feb.  28th,  and  beg 
to  state  that  contents  of  same  are  somewhat 
indefinite.  The  purchase  we  made  from  you 
of  these  goods  was  60,000  yards  weekly,  be- 
ginning Feb!  1st,  and  these  200,000  yards 
should  now  be  delivered.  While  we  granted 
you  an  extension  of  shipment  until  next 
week,  it  must  be  understood  thoroughly  that 
we  cannot  be  limited  to  50,000  yards  per 
week,  but  that  you  must  deliver  us  at  least 
100,000  yards  of  these  next  week,  and  100,000 
yards  the  following  week,  in  order  that  we  can 
comply  with  our  contract  here;  otherwise, 
we  will  be  compelled  to  buy  material  to  sub- 
stitute the  best  we  can,  charging  you  the  dif- 
ference. The  reason  for  this  is  simply  that 
the  trade  here  has  been  as  patient  with  us 
as  they  possibly  can,  and  are  now  Insisting 
that  deliveries  be  made." 

A  telegram  from  plaintiffs  to  defendant, 
dated  March  9,  1906,  as  follows:  "Cannot 
wait  longer  must  make  immediate  delivery 
can  buy  spot  goods  one  eighth  cent  addition- 
al your  expense  answer" — and  a  telegram 
from  defendant  to  plaintiffs  on  the  same  day, 
containing  the  following:  "Read  red  lines 
on  our  letter  heads  before  purchasing  any 
goods  for  our  account  as  written  you  we  will 
commence  delivering  goods  next  week." 

A  letter  on  the  same  day  from  plaintlflb 
to  defendant  containing  the  following:  •'We 
have  your  telegram  to-day,  and  beg  to  state 
that  we  have  seen  and  noticed  the  memoran- 
dum printed  in  red  ink  on  your  letter  head, 
which,  as  manufacturers  ourselves,  we  fully 
understand  and  know  the  importance  of. 
But  in  this  connection  beg  to  state  that  yon 
have  never  given  us  any  notice  that  you 
would  be  or  were  prevented  from  fulfilling 
this  contract  for  reasons  given  in  this  notice. 
On  March  2d  we  wrote  you  that  it  would  be 
agreeable  to  us  to  extend  shipment  a  week 
from  that  date,  which  would  bring  it  into 
March  9th,  which  is  this  week,  provided  you 
would  deliver  at  least  100,000  yards  in  this 
week  and  100,000  yards  next  week.  You 
have  not  complied  with  this  request,  notwitb- 
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standing  the  fact  that  we  have  tried  to  make 
it  clear  that  these  goods  were  sold  to  the  re- 
finery here,  who  must  have  them  for  hags  for 
shipment  of  their  product,  and  it  is  not  ma- 
terial that  is  put  on  the  shelf  and  jobbed. 
Your  letters  have  not  even  given  us  the 
slightest  information  as  to  what  you  would 
definitely  ship  next  week." 

A  letter  from  the  defendant  to  plaintiffs 
of  same  date,  containing  the  following: 
**Your  telegram  received  this  morning,  and 
In  reply  we  wire  you,  as  per  inclosed  con- 
firmation, to  read  the  red  lines  in  our  letter 
heads  as  to  output,  quotations,  contracts, 
etc.  Our  brokers  have  no  Instructions  to  sell 
goods  otherwise  then  as  those  lines  plainly 
state ;  and  every  letter  we  have  written  you. 
In  fact,  the  letter  where  we  confirmed  sale, 
has  these  lines  on  it  As  written  you,  we 
expected  to  con^mence  shipping  you  goods 
this  week.  We  started  on  them,  but  found 
they  were  running  a  little  light,  and  not 
wanting  to  deliver  you  light  weight  goods, 
preferring  to  wait  until  we  could  deliver  you 
what  we  sold,  we  did  not  ship.  Upon  re- 
ceipt of  this  letter,  if  you  want  us  to  con- 
tinue the  contract,  say  so,  and  we  will  pro- 
ceed to  ship  you  the  goods;  otherwise,  we 
will  not  We  leave  the  matter  entirely  to 
you.  Of  course,  we  will  ship  the  goods  as 
soon  as  we  can  make  them.  Our  position  has 
been  explained  fully  to  you.  We  have  been 
very  scarce  of  hands,  are  stiU,  and  there  Is 
a  great  deal  of  sickness  among  them.  We 
have  left  no  stone  unturned  to  get  hands, 
and  this  at  a  considerable  loss  to  us.  We 
await  your  letter  before  making  any  ship- 
ment We  notice  your  letter  heads  are  sim- 
ilar to  ours." 

Also  a  letter  from  plaintiffs  to  defendant, 
dated  March  13th,  reciting  facts  which  they 
contended  made  a  breach  of  contract  on  the 
part  of  the  defendant,  and  insisting  on  their 
right  to  damages. 

The  letter  head  used  by  the  defendant  in 
its  correspondence  with  the  plaintiffs  con- 
tained the  following  words  printed  in  red 
ink:  "Quotations  subject  to  change  without 
notice.  All  agreements  are  contingent  upon 
strikes,  accidents,  and  other  delays  beyond 
our  control.  Purchaser  to  take  run  out  of 
looms,  whether  quantity  is  more  or  less 
than  contract,  and  must  accept  what  seconds 
are  made  at  %c.  allowance  from  price  of 
firsts." 

The  letter  head  of  plaintiffs,  employed  In 
writing  letters  to  defendant,  contained  the 
following  printed  in  red,  ink:  "All  contracts 
taken  subject  to  strikes  of  work  people,  fire^ 
loss  of  goods  at  sea,  or  other  accidents  be- 
yond our  control.  All  quotations  subject  to 
change  without  notice,  to  market  fluctuations, 
and  to  goods  being  unsold.  Our  responsibil- 
ity for  safe  arrived  of  shipment  ceases  when 
we  receive  a  clear  receipt  from  a  transporta- 
tion line," 

The  paymaster  of  the  defendant  testified 
tjiat,  at  the  time  when  the  contract  with  the 


plaintiffs  was  made,  the  defendant  was  short 
in  number  of  operatives;  that  unsuccessful 
efforts  were  made  to  get  help;  that  a  con- 
siderable part  of  the  machinery  remained 
idle;  that  the  total  number  of  spindles  in 
the  factory  was  30,048,  and  that  the  number 
of  those  that  were  idle  at  different  times 
from  January  6th  to  March  3d,  covering  the 
period  of  dealings  with  the  plaintiffs,  ranged 
from  2,620  to  9,275;  and  that  an  epidemic 
of  measles  and  mumps  among  the  operatives 
caused  the  stoppage  of  the  spindles.  There 
was  some  other  testimony  as  to  the  capacity 
of  the  mill. 

The  presiding  judge  entered  judgment  for 
the  plaintiffs,  and  refused  a  new  trial.  The 
defendant  excepted. 

Jos.  B.  &  Bryan  Cumming,  for  plaintiff  in 
error.  William  H.  Fleming,  for  defendants 
in  error. 

ATKINSON,  J.  One  ground  of  the  motion 
for  new  trial  complained  that  the  court  erred 
in  holding  and  finding,  in  effect  that  the 
contract  of  sale  was  not  modified,  a*  to  the 
time  expressed  in  it  for  its  completion,  by 
the  following  words  in  red  lines  on  the  heads 
of  the  letters  by  which  the  contract  was 
made:  "All  agreements  are  contingent  upon 
strikes,  accidents,  and  other  delays  beyond 
our  control."  If  a  contract  in  writing  is 
plain  and  clear  and  unambiguous  in  its 
terms,  it  is  not  subject  to  modification  by  a 
statement  in  a  letter  head,  printed  at  the 
top  of  the  paper,  which  is  not  incorporated 
into  the  contract  and  is  inconsistent  with  it 
Even  where  a  printed  form  of  contract  is 
used,  but  terms  are  written  into  it  which  are 
at  variance  with  the  printed  matter,  the 
writing  will  control.  As  stated  in  Civ.  Code 
1895,  §  3675,  par.  6:  "Where  a  contract  is 
partly  printed  and  partly  written,  the  lat- 
ter part  is  entitled  to  most  consideration." 
The  expression  "latter  part,"  as  here  used, 
means  the  written  part  If  printed  matter 
which  forms  a  part  of  the  contract  then, 
must  yield  to  written  terms  inconsistent  with 
the  words  printed,  a  fortiori  a  mere  printed 
statement  in  a  letter  head,  which  does  not 
form  an  integral  part  of  the  contract  at  all, 
cannot  override  or  modify  distinct  t^rms  of 
the  contract  with  which  it  confiicts. 

In  Summers  v.  Hibbard,  153  111.  102,  38 
N.  E.  889,  46  Am.  St  Rep.  872,  a  contract 
was  made  for  the  delivery  of  certain  bundles 
of  sheet  iron  at  specified  times  and  prices. 
The  vendors  failed  to  deliver  at  the  times 
agreed  upon.  The  vendees  at  a  later  date 
bought  other  iron,  for  which  they  were  com- 
pelled to  pay  a  higher  price,  and  brought 
suit  for  damages  against  the  vendora  The 
contract  was  made  by  letters  passing  be- 
tween the  parties.  At  the  top  of  the  letter 
heads  of  the  vendors  were  the  printed  words: 
"All  sales  subject  to  strikes  and  accidents." 
It  was  held:  "Printed  matter  in  a  letter 
head  forms  no  part  of  the  written  Jfetter  on 
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the  sheet,  and  will  not  qualify  an  absolute 
contract  which  results  from  an  acceptance 
of  an  ofTer  by  such  letter.  ♦  ♦  ♦  If  a  par- 
ty contracts  conditionally  to  sell  and  deliver, 
at  a  specified  time,  goods  to  be  made  In  his 
mill,  the  breakage  of  his  mill  will  not  ex- 
cuse performance  or  bar  a  suit  for  damages." 
Mr.  Justice  Baker,  in  delivering  the  opinion, 
said;  **The  mere  fact  that  appellants  wrote 
their  acceptance  on  a  blank  form  for  letters, 
at  the  top  of  which  were  printed  the  words, 
"All  sales  subject  to  strikes  and  accidents," 
no  more  made  those  a  part  of  the  contract 
than  they  made  the  other  words  there  print- 
ed— 'Summers  Bros.  &  Co.,  Manufacturers  of 
Box-Annealed  Ck)mmoned  and  Refined  Sheet- 
Iron' — ^a  part  of  the  contract.  The  offer 
was  absolute.  The  written  acceptance  which 
they  themselves  wrote  was  just  as  absolute. 
The  printed  words  were  not  in  the  body  of 
the  letter  or  referred  to  therein.  The  fact 
that  they  were  printed  at  the  head  of  their 
letter  heads  would  not  have  the  effect  of  pre- 
venting appellants  from  entering  into  an  un- 
conditional contract  of  sale." 

In  the  present  case  the  defendants  wrote 
to  their  broker  in  New  Orleans,  authorizing 
him  to  sell  200,000  yards  of  sheeting,  of  two 
kinds  described,  to  be  delivered  **25,000  yards 
weekly  of  each,  commencing  Feb.  1st,  de- 
livery in  New  Orleans."  He  was  Instructed 
to  give  defendant's  letter  to  the  plaintiffs, 
and  say  to  them  that  they  might  vrrite  an 
acknowledgment,  and  that  would  be  all  the 
contract  defendant  required.  It  was  alleg- 
ed by  the  plaintiffs  and  admitted  by  the  de- 
fendant that  the  former  did  duly  acknowl- 
edge the  letter,  and  thus  complete  the  con- 
tract for  the  goods  at  the  prices  named. 
This  closed  a  distinct  and  unambiguous  con- 
tract. It  fixed  the  time  and  place  of  de- 
livery. It  needed  no  aid  from  circumstan- 
ces to  construe  It  or  arrive  at  its  meaning 
in  those  respects.  Neither  was  there  any 
question  of  bringing  home  notice  of  some 
fact  by  means  of  printed  statements.  A 
positive  statement  that  goods  sold  shall  be 
delivered  at  a  time  specified  in  the  vrritten 
contract  is  not  in  harmony  with  a  statement 
that  **aU  agreements  are  contingent  upon 
strikes,  accidents,  and  otho*  delays  beyond 
our  control."  One  declares  definitely  that 
delivery  shall  be  at  a  time  mentioned;  the 
other,  that  delivery  shall  not  necessarily  be 
at  a  definite  time,  but  shall  be  contingent, 
not  only  upon  strikes,  but  also  upon  acci- 
dents and  other  delays  beyond  the  control 
of  the. vendor.  The  written  agreement  was 
specific;  th^  printed  notice  declared  that 
the  time  of  delivery  might  be  contingent 
and  indefinite.  This  is  not  construction.  It 
is  modification.  If  the  vrritten  statement  of 
the  time  of  delivery  is  to  be  made  subject 
to  modification  by  other  vnriting  or  printing, 
at  least  the  modifying  statement  should  be 
embodied  or  referred  to  in  the  contract  it- 
self, and  not  be  made  to  depend  upon  mere 
printed  matter  forming  part  of  a  letter  head. 


Sturm  V.  Boker,  150  *U.  S.  312,  32G,  14  Sup. 
Ct  »9,  37  L.  Ed.  1093. 

2.  Another  ground  of  the  motion  for  a 
new  trial  alleged  that  the  court  erred  in 
holding,  in  effect,  and  rendering  a  Judgment 
accordingly,  that  the  express  time  for  the 
completion  of  a  contract  was  of  the  essence 
of  the  contract;  it  being  contended  that  the 
evidence  showed  that  the  defendant  had  not 
abandoned  the  contract,  but  was  preparing 
to  carry  it  out  in  a  reasonable  time  when 
the  plaintiffs  withdrew  from  it  To  this 
contention  we  cannot  assent'  Where  a  con- 
tract for  the  sale  of  personal  property  states 
a  time  when  delivery  is  to  be  made,  it  is 
matter  of  construction  as  to  whether  the 
time  for  delivery  is  of  the  essence  of  the 
contract,  so  that  damages  may  be  recover- 
ed for  a  failure  to  comply  therewith.  If  the 
contract  is  clear  and  without  ambiguity,  la- 
tent or  patent,  the  construction  is  for  the 
court  In  proper  cases,  where  there  is  a 
question  of  fact  involved,  it  is  for  the  jury. 
Civ.  Code  1805,  §§  3675  (1,  8),  3672.  In  this 
case  the  judge  acted  both  as  judge  and  jury. 
Did  he  err  in  deciding  that  time  was  of  the 
essence  of  this  contract?  The  contract  was 
for  the  sale  of  200,000  yards  of  cotton  goods 
by  a  factory  to  purchasers  in  a  distant  city. 
It  was  specified  that  50,000  yards  should  be 
delivered  each  week,  commencing  February 
1st,  at  stated  prices,  with  payment  at  30 
days,  or  5  per  cent,  discount  for  cash.  It 
might  well  be  inferred  that  it  was  import- 
ant to  a  purchaser  of  such  a  quantity  of 
cloth  to  have  it  arrive  as  specified,  both 
in  order  to  prepare  for  its  reception  and 
storage  or  use  and  to  provide  for  payments 
in  the  time  and  manner  stated,  and  that 
this  was  in  contemplation  of  the  parties. 
It  might  make  a  very  material  difference 
whether  a  merchant  should  receive  and  be 
prepared  to  handle  50,000  yards  of  cloth, 
ordered,  perhaps,  for  some  special  purpose, 
each  week,  and  commencing  at  a  specified 
date,  or  whether  he  should  have  200,000 
yards  of  the  cloth  delivered  to  him  in  one 
bulk  a  month  or  more  thereafter,  or  in  In- 
stallments commencing  some  six  weeks  aft- 
er the  proper  time  and  delivered  according 
as  the  vendor  found  himself  able  to  meet 
the  contract  It  may  also  be  that  a  mer- 
chant desires,  during  the  season  when  cer- 
tain goods  are  salable,  to  have  them  ready 
for  delivery  to  his  customers,  or  that  he 
may  have  contracts  to  make  delivery.  If 
such  were  the  case,  .it  would  HI  suit  his  pur- 
pose to  have  goods  suitable  to  or  salable 
during  a  certain  season  only,  and  ordered  to 
be  delivered  in  installments  at  fixed  times 
during  that  season,  delivered  to  him  in  a 
single  lump  or  shipment  at  a  much  later 
period  or  after  the  entire  season  was  over. 

If  recourse  is  had  in  the  case  before  us  to 
the  correspondence  between  the  parties,  the 
possible  injury  from  extended  delay  which 
has  thus  been  hypothetically  stated  would 
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apparently  haye  resulted  to  the  plaintiffs, 
in  one  of  their  letters  to  the  defendant  it 
^as  said  that  these  goods  were  not  bought 
from  the  defendant  to  be  sold  in  cloth,  as 
dry  goods  people  do,  but  were  sold  manu- 
factured into  bags  for  a  sugar  refinery,  and 
that,  as  the  refinery  operated  night  and  day, 
it  was  compelled  to  have  the  goods;  and  in 
another  letter  they  stated  to  the  defendant 
that  the  latter  had  not  complied  with  their 
request  to  make  the  shipments,  although 
the  plaintiffs  had  tried  to  make  it  clear  to 
the  defendant  that  these  goods  were  sold  to 
the  refinery  at  the  place  of  delivery,  and 
that  the  latter  were  obliged  to  have  them 
for  bags  for  shipment  of  their  product,  and 
that  it  was  not  material  to  be  put  on  the 
shelf  and  sold  In  lots.  See,  in  this  connec- 
tion. Savannah  Ice  Co.  v.  American  Refrig- 
erator Co.,  110  Oa.  142,  35  S.  E.  280;  Branch 
▼.  Palmer,  65  6a.  210;  Henderson  Elevator 
Co.  V.  North  Ga.  MiUing  Co.,  126  Ga.  279, 
55  S.  E.  50;  Gude  &  Walker  v  Bailey  Co., 
4  Ga.  App.  226»  61  S.  B.  135;  Norrington  ▼. 
Wright,  115  U.  S.  188^  6  Sup.  Ct.  12,  29  L. 
Ed.  366;  Cleveland  RollLi;ig  MUi  Co.  t. 
Rhodes,  121  U.  S.  255,  7  Sup.  Ct  882,  30  L. 
Bd.  920;  McGrath  v.  Gegner,  77  Md.  331,  26 
Atl.  502,  39  Am.  St  Rep.  415.  The  cases  In 
which  contracts  for  purchases  of  real  es- 
tate have  been  held  not  to  be  forfeited  be- 
cause of  failure  to  pay  the  purchase  price 
at  the  date  named  therefor,  in  the  absence 
of  anything  in  the  contract  making  time  of 
the  essence  thereof,  and  where  the  payment 
of  interest  has  been  held,  under  the  circum- 
stances of  different  cases,  to  be  a  sufiadent 
compensation  for  the  failure  to  pay  on  the 
exact  date  when  due,  are  In  no  way  in  con- 
flict with  what  is  here  ruled.  'Time  is  not 
generally  of  the  essence  of  a  contract;  but, 
by  express  stipulation  or  reasonable  con- 
struction, it  may  become  so.**  Civ.  Code,  i 
3675  (8).  But  under  the  facts  In  this  case 
the  Judge  did  not  err  in  finding  that  time 
was  of  the  essence  of  the  contract  involved. 
The  statement  in  the  opinion  of  Mr.  Justice 
Gray  in  Norrington  ▼.  Wright,  supra,  that 
''in  the  contracts  of  merchants  time  is  of 
the  essence,"  was  not  laid  down  as  an  ab- 
solute rule,  regardless  of  what  the  contract 
itself  might  show  the  Intention  of  the  par- 
ties to  be.  This  clearly  appears  from  the 
headnote.  In  which  it  is  stated  that:  "In  a 
mercantile  contract  a  statement  descriptive 
of  the  subject-matter,  or  of  some  material 
incident  such  as  the  time  or  place  of  ship- 
ment is  ordinarily  to  be  regarded  as  a  war- 
ranty, or  condition  precedent  upon  the  fail- 
ure or  nonperformance  of  which  the  party 
aggrieved  may  repudiate  the  whole  con- 
tract" 

3.  If  it  were  not  clear  that  time  was  orig- 
inally of  the  essence  of  the  contract  never- 
theless the  Judge  was  authorized  to  find  that 
the  vendee  from  time  to  time  urged  compli- 
ance, and  finally  fixed  a  time,  after  that  spec- 
ified in  the  contract  within  which  they  insist- 


ed that  delivery  of  the  goods  should  be  made, 
stating  the  necessity  therefor,  and  that  ^ 
delivery  should  not  be  made  within  that  time, 
they  would  be  compelled  to  buy  material  In 
lieu  of  that  which  the  vendor  had  contracted 
to  deliver.  If  time  was  not  of  the  essence 
originally,  still  the  vendor  did  not  have  the 
right  Indefinitely  to  postpone  compliance,  and 
when  the  vendees,  after  a  considerable  delay, 
fixed  a  definite  time  in  advance  within  which 
delivery  would  have  to  be  made,  and  notified 
the  vendor  of  that  fact  i^  the  time  set  was 
reasonable,  it  was  incumbent  on  the  vendor 
to  meet,  such  reasonable  demand ;  and,  if  it 
failed  to  do  so,  the  vendees  were  authorized 
to  treat  such  failure  as  a  breach  of  the  con- 
tract In  Parker  v.  Tharold,  16  Beav.  59, 
Sir  John  Romilly,  Master  of  the  Rolls,  said 
(on  page  71) :  "It  Is,  I  consider,  the  undoubt- 
ed law  of  this  court  that  although  time  was 
not  originally  an  essentlcd  part  of  the  con- 
tract still  that  either  party  may,  by  a  prop- 
er notice,  bind  the  other  to  complete  within 
a  reasonable  time  to  be  specified  in  such  no- 
tice; and  if  the  party  receiving  such  notice 
do  not  complete  within  the  time  so  specified, 
equity  will  not  enforce  a  specific  performance 
of  the  contract,  but  leave  the  parties  to  their 
remedies  and  their  liabilities  at  law."  See, 
also,  Ellis  V.  Bryant,  120  Ga.  890,  894,  48  S. 
E.  352,  and  authorities  cited  in  note  to  John- 
son V.  Evans  (Md.)  50  Am.  Dec.  678,  679,  and 
in  note  to  Jones  v.  Robbins,  50  Am.  Dec.  000. 
The  Judge,  in  passing  on  both  law  and 
facts,  could  well  have  found  that  the  time  so 
fixed  was  reasonable,  and  that  the  failure  of 
the  vendor  to  make  delivery  was  a  breach. 
By  the  terms  of  the  original  contract  delivery 
was  to  commence  on  February  1st,  and  50,000 
yards  of  the  cloth  were  to  be  delivered  each 
week.  No  delivery  was  made.  On  February 
26th  the  vendees  urged  compliance,  stating 
the  necessity  for  promptness.  On  February 
28th  the  vendor  replied,  somewhat  vaguely, 
that  "we  are  going  to  start  to  work  on  your 
goods  either  the  latter  part  of  this  or  the  first 
of  next  week,  and  will  do  the  best  we  can  to 
make  deliveries  as  rapidly  as  possible,"  al- 
so referring  to  the  anxiety  of  the  vendor  to 
make  deliveries  and  the  hope  that  labor 
trouble  and  sickness  of  operatives  would  then 
have  ceased  to  interfere  with  the  work.  On 
March  2d  the  vendees  replied,  stating  the 
time  which  the  contract  specified  for  delivery, 
and  stating  that  while  they  had  granted  to 
the  vendor  an  extension  until  the  next  week, 
it  must  be  thoroughly  understood  that  they 
must  receive  at  least  100,000  yards  of  the 
cloth  the  next  week  and  100,000  yards  the 
following  week  in  order  to  comply  with  their 
contract,  and  insisting  that  the  vendor  must 
ship  accordingly.  Still  no  shipments  were 
made,  the  vendor  merely  replying,  in  effect, 
on  March  6th,  that  they  were  going  to  start 
to  work  on  the  goods  "this  week,"  and  would 
make  a  shipment  the  next  week,  and  then 
continue  to  ship  "as  fast  as  we  can."  Op 
March  9th  the  vendees  gave  notice  by  tele- 
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gram  that  they  oould  not  wait  longer,  but 
immediate  delivery  mast  be  made.  To  thla 
the  vendor  replied  In  a  telegram,  calling  at- 
tention to  the  red  lines  on  its  letter  heads, 
and  stating  that  it  would  commence  deliver- 
ing goods  *'nert  week."  The  evidence  show- 
ed that  the  mills  had  36,048  spindles,  and  that 
at  no  time  were  more  than  9,275  of  them 
stopped.  Other  evidence  was  also  introduced, 
tending  to  show  what  the  producing  capaci- 
ty of  the  mill  was  each  week.  Under  all  the 
evidence  there  was 'no  error  In  deciding  that 
the  defendant  had  committed  a  breach  of  its 
contract,  and  that  the  plaintiffs  were  entitled 
to  recover. 

Judgment  affirmed.     All  the  Justices  con- 
cur. 


(132  Ga.  520) 

FLETCHER  v.  BDUTHENTHAL  &  BICK- 
ERT. 

(Supreme  Court  of  Georgia.     April  21,  1909.) 

1.  Execution  (§  166*)— Estoppel  (§  68*)— Af- 
fidavit OF  Illegality-— Sufficiency— Es- 
toppel BY  Claim  in  Judicial  Pbocebding. 

Where  a  case  was  tried  in  a  county  court, 
and  an  appeal  entered  therein  to  the  superior 
court,  an  order  afterwards  establishing,  in  the 
superior  court,  copies  of  the  petition  and  appeal 
bond,  reciting  the  contents  of  the  judgment  ap- 
pealed from,  was  a  Judgment  that  the  papers 
were  in  the  superior  court  and  were  lost,  and 
that  the  copies  established  were  correct  copies ; 
and  after  verdict  and  Judgment  in  the  superior 
court  the  latter  judgment  could  not  be  attacked 
by  affidavit  of  illegality  on  the  ground  that  in 
fact  the  papers  were  never  transmitted  from  the 
county  court  to  the  superior  court.  This  is  es- 
I^ecially  true  where  the  defendant,  on  the  hear- 
ing of  the  illegality,  proposed  and  took  an  order, 
in  the  superior  court,  establishing  a  copy  of  his 
plea  in  the  case,  thus  estopping  himself  from 
denying  that  there  was  such  a  plea  of  file  in  that 
court. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §  486;  Dec.  Dig.  J  166;*  Ektoppel, 
Cent.  Dig.  §§  165-169;  Dec.  Dig,  §  68.»] 

2.  Affidavit  of  Illegality. 

Such  of  the  other  grounds  as  were  appro- 
priate to  be  set  up  in  an  affidavit  of  illegality 
were,  under  the  pleadings  and  evidence,  without 
merit.  A  verdict  in  favor  of  th6  illegality  would 
have  been  unauthorized,  and,  regardless  of  any 
errors  occurring  on  the  trial,  the  overruling  of 
the  motion  for  a  new  trial  was  proper. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Brwin  Coun- 
ty;  U.  V.  Whipple,  Judge. 

Action  by  Bluthentbal  &  Bickert  against 
Fletcher  &  Co.  Judgment  for  plaintiff.  On 
leave  of  execution,  Joe  Fletcher  filed  a 
plea  of  Illegality.  Judgment  for  plaintiffs  in 
execution,  and  defendant  brings  error.  Af- 
firmed. 

McDonald  &  Quincey,  for  plaintiff  in  er- 
ror.   L.  Kennedy,  for  defendants  in  error. 

HOLDEN,  J.  The  plaintiff  in  error  filed 
an  affidavit  of  illegality  to  an  execution 
levied  upon  his  property,  and  upon  the  trial 


of  the  issues  made  thereby  a  verdict  was 
rendered  against  him,  and  to  an  order  of 
the  court  overruling  his  motion  for  a  new 
trial  he  excepted.  Among  other  aliegations 
in  the  illegality  appear  the  following:  The 
defendants  in  error  brought  suit  on  an  open 
accoimt,  in  the  county  court,  against  Fletcher 
&  Co.,  alleged  to  have  been  composed  of  the 
plaintiff  in  error  and  J.  P.  Mauldin.  Flet- 
cher filed  a  plea,  alleging  that  at  the  time  the 
account  was  made  the  partnership  between 
him  and  Mauldin  had  been  dissolved,  and 
that  the  defendants  in  error  had  given  no- 
tice of  this  fact  before  the  contraction  of 
the  account  sued  on.  Upon  the  trial  of  the 
case  in  the  county  court,  judgment  was  ren* 
dered  only  against  the  defendant  Mauldin, 
whereupon  the  defendants  in  error  appealed 
the  case  to  the  superior  court,  wherein  Judg- 
ment was  rendered  against  both  Fletcher  and 
Mauldin.  Fletcher  contends  that  the  execu- 
tion issued  upon  such  Judgment  is  proceed- 
ing illegally  against  him,  for  several  rea- 
sons, set  out  in  the  illegality.  The  main 
ground  upon  which  it  appears  that  Fletcher 
relied  upon  the. trial  of  the  illegality  case 
was  that  contained  in  the  amendment  to  his 
illegality,  as  follows:  '*That  said  papers  were 
never  entered  in  the  superior  court,  and  that 
at  the  time  said  papers  were  established  and 
Judgment  given  said  case  had  not  been  sent 
up  to  said  superior  court  by  the  Judge  of 
said  county  court"  Fletcher  contends  that 
this  amendment  makes  the  issue  upon  which 
he  should  prevail;  that  the  verdict  and  Judg- 
ment were  rendered  against  him  in  the  su- 
perior court,  when  at  the  time  of  the  rendi- 
tion thereof  no  papers  connected  with  the 
case  had  been  transmitted  from  the  county 
court  to  the  superior  court;  and,  if  any 
papers  were  transmitted  before  such  Judg- 
ment and  verdict  were  rendered,  all  of  them 
were  not  thus  transmitted,  which  was  neces- 
sary before  a  valid  verdict  and  Judgment 
could  be  rendered  against  him. 

The  evidence  is  undisputed  that  copies  of 
the  declaration  in  the  suit,  and  of  the  ap- 
peal bond,  reciting  the  contents  of  the  Judg- 
ment appealed  from,  were  established  in 
the  superior  court  before  the  verdict  ajul 
judgment  were  therein  rendered.  The  pro- 
ceedings establishing  these  copies  were  reg- 
ular  on  their  face,  and,  when  duly  establish* 
ed  by  order  of  the  court,  they,  apparently 
at  least,  had  all  the  force  and  effect  of  orig- 
inals until  the  order  establishing  them  was 
set  aside.  The  established  copies  of  the  pe- 
tition and  appeal  bond,  on  their  face,  put  the 
case  apparently  in  the  superior  court  regular* 
ly  for  trial,  and  verdict  and  Judgment  ren- 
dered after  copies  of  the  petition  and  ap* 
peal  bond  were  established  could  not  be 
attacked  by  affidavit  of  illegality.  Fletcher 
could  not,  by  affidavit  of  illegality,  attack  the 
Judgment,  regular  on  its  fa^e,  toy  going  be- 
hind it  and  showing  that  the  orders  estab* 
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UshlDg  copies  of  the  petition  and  appeal  bond 
were  lm£)roperly  granted,  on  the  ground  that 
the  original  petition  and  appeal  bond  were 
never  transmitted  to  the  superior  court  The 
established  copies  of  the  petition  and  appeal 
bond  alone  were  sufficient  on  their  face  to 
authorize  a  verdict  and  judgment;  but  the 
defendant  Fletcher,  after  the  original  affida- 
vit of  illegality  was  filed,  and  before  filing 
his  amendment  thereto,  had,  on  his  motion, 
procured  the  superior  court  to  establish  a 
copy  of  the  plea  which  he  filed  in  the  county 
court.  The  superior  court  would  not  have 
had  the  right  to  establish  a  copy  of  the 
plea  if  it  had  never  been  transmitted  to  the 
superior  court  from  the  county  court,  and, 
after  having  a  copy  of  the  plea  established 
in  the  superior  court  on  his  own  motion,  the 
defendant  would  be  estopped  from  denying 
that  the  plea  was  transmitted  from  the 
county  court  to  the  superior  court,  especially 
in  view  of  the  statement  in  his  affidavit  of 
iUegallty  that  the  verdict  was  "indefinite, 
for  the  reason  it  failed  to  find  for  or  against 
the  special  plea  of  misjoinder  filed  by  this 
defendant."  This  statement  is  an  admission 
that  there  was  such  a  plea  on  file  in  the  su- 
perior court  before  the  verdict  and  Judgment 
was  rendered,  and  Fletcher  would,  in  the  face 
of  this  admission,  be  estopped  from  denying 
that  there  was.  The  affidavit  admits  that 
the  papers  were  established. 

In  view  of  the  facts  above  named,  appear- 
ing on  the  trial  of  the  case,  the  defendant 
had  no  right  by  affidavit  of  illegality  to  at- 
tack the  Judgment,  regular  on  its  face,  by 
showing  that  the  papers  in  the  case  had 
never  been  transmitted  from  the  county 
court  to  the  superior  court  when  the  verdict 
and  Judgment  were  rendered.  There  was  no 
want  of  Jurisdiction  apparent  upon  the  face 
of  the  Judgment,  or  any  other  part  of  the 
record.  On  the  contrary,  everything  appear- 
ing showed  Jurisdiction  of  the  superior  court 
to  render  the  Judgment  Bee  Harbig  v. 
Freund,  69  Ga.  180,  and  authorities  therein 
•tited. 

2,  Such  of  the  other  grounds  as  were  ap- 
propriate to  be  set  up  in  an  affidavit  of  11- 
tegality  were,  under  the  pleadings  and  evi- 
flence,  without  merit  a  verdict  in  favor  of 
the  illegality  would  have  been  unauthorized, 
and,  regardless  of  any  errors  occurring  on 
the  trial,  the  overruling  of  the  motion  for 
a  new  trial  was  proper. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent 


(132  Ga.  489) 

SWIFT  V.  SWIFT  et  al. 

^Supreme  Court  of  Georgia.     April  17,  1909.) 

Wills   (|   741*)— Acnows— PErrnow— Suffi 
cicNcr. 

The  aliegatiMM  of  the  petition  were  not  suf* 
ficient  to  withstand  the  force  of  the  demurrer 


thereto,  interposed  by  the  defendants  and  sus- 
tained by  the  court. 

»E(1.  Note.— For  other  cases,  see  Wills,  Bee. 
Dig.  §  741.*3 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Muscogee 
County;  J.  H.  Martin,  Judge. 

Action  by  Charles  J.  Swift  against  Edward 
W.  Swift  and  another.  Judgment  for  de- 
fendants, and  plaintifit  brings  error.  Af- 
firmed. 

Charles  J.  Swift  brought  an  action  against 
Edward  W.  Swift  and  James  P.  Kyle  to  re- 
cover damages  which  he  alleged  he  had  sus- 
tained at  their  hands.  The  substance  of 
the  petition  was  as  follows:  On  or  about 
January  26,  1897,  George  P.  Swift  died  in 
the  city  of  Colxmibus,  Ga.,  leaving  a  will, 
with  three  codicils  thereunto  annexed,  and 
leaving  surviving  liim  his  children,  Helen 
W.  Murphy,  Charles  J.  Swift,  the  petitioner, 
EHizabeth  Shorter,  Addle  B.  Kyle,  and  Ed- 
ward W.  Swift  By  the  terms  of  the  will 
and  codicils  Edward  W.  Swift  and  James  P. 
BIyle,  the  husband  of  Addle  B.  Kyle,  were 
nominated  and  appointed,  executors,  without 
bonds.  The  will  was  duly  probated  in  both 
common  and  solemn  form,  and  the  executors 
entered  upon  the  discharge  of  their  duties 
thereunder,  and  have  been  executors  up  to 
the  time  of  ffiing  this  petition.  By  the  terms 
of  the  will  and  codicils  the  executors  were 
not  required  to  ffie  a  sworn  inventory  and  ap- 
praisement of  the  estate,  but  were  required 
to  make  a  list  or  inventory  of  the  property 
comprising  the  estate,  for  their  own  guidance 
and  convenience,  and  for  the  information 
of  the  legatees.  They  have  never  filed  any 
sworn  inventory  and  appraisement  The  will 
and  codicils  provided,  among  other  things, 
that  the  residue  of  the  estate,  mentioned  in 
the  fourth  item,  be  given  absolutely  and 
without  limitation  to  petitioner  and  the  oth- 
er surviving  children  mentioned  in  the  will, 
including  Edward  W.  Swift  and  be  equally 
divided  among  them,  share  and  share  alike. 
Said  residue  included  seven  designated  lots 
of  land  in  Thomas  county,  Ga.,  of  about  250 
acres  each,  aggregating  2,095^  acres.  At 
the  time  of  the  death  of  his  father,  and  for 
a  number  of  years  prior  thereto,  petitioner 
was  a  resident  of  San  Francisco,  Cal.  Sev- 
eral weeks  after  his  father's  death  petition- 
er arrived  at  Columbus,  Ga.,  and  during  his 
visit  there  in  1897  he  sought  information 
from  the  executors  of  what  the  residue  of 
the  estate  consisted.  To  his  inquiries  con- 
cerning said  Thomas  county  lands,  as  to 
their  nature,  character,  and  value,  he  being 
under  the  impression  that  they  were  valu- 
able pine  timber  lands,  he  was  told  by  the 
executors  that  while  these  lands  formerly 
Constituted  a  tract  of  pine  timber  land,  they 
had  been  *'so  despoiled  and  vandalized  of  the 
timber  that  they  had  lost  their  value  and 
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character  as  timber  land,  which  information 
created  the  impression  in  the  mind  of  the 
petitioner  that  the  tract  had  become  a  bar- 
ren, sandy  waste,  •  ♦  •  with  no  value 
attaching  thereto  •  •  •  on  account  of 
the  pine  and  other  timber  that  had  at  one 
time  been  on  them."  The  executors  and  de- 
fendants well  knew  that  petitioner  had  never 
seen  these  lands,  and  until  July,  1899,  and 
for  several  years  thereafter,  he  knew  noth- 
ing of  the  value  and  character  of  such  lands, 
except  through  the  information  that  he  got 
from  the  defendants  as  executors,  and  they 
well  knew  that  he  relied  upon  them  for  such 
information,  and  that  he  had  trusted,  relied 
upon,  and  believed  their  representations  as 
to  the  character  and  value  of  such  lands. 
Until  some  months  after  defendants  took 
charge  of  said  estate,  they  made  no  list  of 
the*  property  of  the  estate  that  he  ever  saw, 
and  on  or  about  June,  1898,  "petitioner  saw 
wherein  the  said  defendants,  as  executors, 
gave  the  valuation  to  said  Thomas  county 
lands  of  $2  per  acre,  and  only  mentioned 
them  as  'lands'  and  as  'uncultivated,'  which 
continued  the  impression  and  belief  in  the 
mind  of  petitioner  that  they  had  become 
practically  worthless  as  timber  lands. 
•  •  •  In  pursuance  of  an  overture  for  set- 
tlement between  petitioner,  on  the  one  hand, 
and  the  said  defendants,  as  executors  as 
aforesaid,  and  the  said  Edward  W.  Swift, 
Elizabeth  M.  Shorter,  and  Addie  B.  Kyle, 
as  legatees  as  aforesaid,  •  ♦  •  Edward 
W.  Swift  represented,  for  the  purpose  of  said 
settlement,  that  he  had  the  sanction  and  au- 
thority of  his  sisters  last  aforesaid,  togeth- 
er with  James  P.  Kyle,  representing  his  wife, 
and  on  or  about  the  1st  of  July,  1899,  peti- 
tioner agreed  that  if  the  executors  would 
furnish  him  a  full,  correct,  and  complete 
list  of  all  property  of  said  estate,  to'gether 
with  its  true,  full,  and  correct  character  and 
value,  he  would  submit  his  terms  for  a  set- 
tlement, [and]  in  the  afternoon  of  that  day, 
in  pursuance  of  such  understanding,  he  ex- 
amined the  list,  with  the  values  and  charac- 
ter of  the  property  contained  therein,  and 
which  had  been  given  to  him  by  said  de- 
fendants as  a  true,  full,  and  correct  valua- 
tion and  character  and  nature  of  all  the 
property."  Defendants,  as  executors,  were 
familiar  with  the  character  and  value  of  all 
the  property  of  the  estate,  and  petitioner 
was  not,  and  especially  of  the  Thomas  coun- 
ty lands,  and  for  information  concerning  the 
same  petitioner  relied  upon  the  defendants 
as  executors.  "The  one  item  of  property 
which  petitioner  knew  nothing  about,  except 
through  information  furnished  him  by  the 
said  defendants,  was  the  said  Thomas  coun- 
ty lands."  In  listing  these  lands  at  only 
$2  per  acre,  "and  having  previously  repre- 
sented to  petitioner  that  they  had  lost  their 
character  and  value  as  pine  timber  lands, 
and  describing  them  as  'lands*  and  'unculti- 
vated,'  when  their  real  nature  and  character 
were  those  of  virgin  pine  timber  lands,  the 


said  defendants  knowingly  and  intentional- 
ly thereby  misled,  deceived,   and  misrepre- 
sented to  petitioner  both  the  value  and  char- 
acter of  said  lands.    At  the  time  of  said 
settlement  these  lands  were  reasonably  worth 
$15    per    acre,    being   the   finest   and   most 
valuable  large  tract  of  virgin  pine  timber 
lands  in  southwest  Georgia.    •    ♦    •    As  a 
part  of  said  settlement,  petitioner  sold  his 
one-fifth    interest   in    said    Thomas    county 
lands   to   Edward   W.    Swift,   Elizabeth   M. 
Shorter,  and  Addle  B.  Kyle  at  the  rate  of 
$2   per   acre."    After    such    settlement   and 
until  the  latter  part  of  July,  1904,  petitioner 
was  out  of  the  state  of  Georgia  a  great  deal 
I  of  the  time.    On  or  about  July  25,  1904,  he 
I  met  a  resident  of  Thomasville,  Ga,,  who  told 
I  him  of  certain  lands  belonging  to  the  Swift 
!  estate,   of   Columbus,    Ga.,   which,   he   said, 
j  were  "one  of  the  largest  and  most  valuable 
I  bodies  of  virgin  pine  timber  land  in  Geor- 
'  gia."    It  was  not  until  after  about  the  20th 
I  of  July,  1904,  that  petitioner  had  any  knowl- 
edge, or  entertained  any  suspicion,  that  the 
I  said  lands  were  otherwise  in  value  and  char- 
acter than  they  had  been  represented  to  him 
by  the  defendants.    Defendants,  at  the  time 
of  the  settlement  referred  to,  well  knew  that 
these  lands  were  worth  a  great  deal  more 
than  $2  per  acre,  that  they  had  not  been 
denuded  of  timber  to  the  extent  of  decreas- 
ing their  value,  "and,  with  intent  to  deceive 
and  defraud  petitioner,   they   willfully   and 
deceitfully  concealed  from  petitioner  the  real 
value    and    character    of    said    lands,    and 

♦  •  •  knowingly  misrepresented  to  [him] 
the  true  value  and  character  of  said  lands, 
for  the  purpose  of  inducing  [him]  to  part 
with  his  title  to  said  lands."  He,  haying 
confidence  and  faith  in  the  defendants  "and 
the  list  of  values  which  they  furnished  him, 

•  ♦  ♦  relied  on  [their]  good  faith  and 
representations,  ♦  ♦  ♦  and  he  was  there- 
by induced  to  and  did  part  with  his  title  in 
a  one-fifth  undivided  interest  in  said  lands 
for  the  sum  of  ?2  per  acre,  to  his  injury  and 
damage,"  etc 

The  petition  was  demurred  to,  both  gen- 
erally and  specially.  Among  the  grounds  of 
special  demurrer  were  the  following:  (3)  "It 
appearing  that  the  specified  lands  constituted 
only  a  portion  of  the  alleged  residue  to  be 
equally  divided,  it  is  not  averred  in  what 
constituted  the  balance  of  the  residue  to  be 
equally  divided  as  directed,  nor  does  it  ap- 
pear that  the  entire  residue  was  not  equally 
divided  by  the  will  among  those  entitled 
thereto."  (6)  "It  appears  that  the  alleged 
sale  by  plaintiff  at  the  price  complained  of 
was  negotiated  and  made  as  a  part  and  in 
consideration  of  an  equal  division  and  dis- 
tribution of  all  the  items  of  the  residue,  and 
it  does  not  appear  what  the  other  items  were^ 
or  what  of  them  plalntifif  received;  nor  does 
it  appear  that  such  settlement  and  distribu- 
tion as  a  whole,  including  said  land  transac- 
tion, was  not  fair  and  equitable  to  the 
plaintiff;    nor  does  It  appear  that  plaintiff 
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taking  into  account  the  alleged  low  price 
for  the  land,  did  not  get  in  the  settlement  of 
the  entire  residue  his  just  and  equal  share 
thereof."  (7)  "It  appearing  that  said  l^nd 
transaction  was  only  a  part  of  a  consummat- 
ed settlement  of  the  residue,  the  plaintiff  has 
not  nor  does  he  propose  to  rescind  the  en- 
tire settlement,  nor  restore  the  original 
status,  which  it  appears  would  be  necessary 
in  order  for  an  equitable  and  just  distribu- 
tion of  said  residue,  if  such  distribution 
has  not  already  been  made."  (8)  *'It  ap- 
pears that  the  alleged  settlement  •  ♦  ♦ 
was  fully  consummated,  and  that  plaintiff 
received  thereunder  sundry  large  benefits 
and  properties,  which  he  does  not  restore  or 
offer  to  restore  to  defendants,  or  any  one  of 
them,  nor  does  he  restore  the  status  as  at 
that  state  of  said  settlement,  and  that,  with- 
out such  restoration  or  offer  thereof,  the 
plaintiff  is  not  entitled  In  law  or  equity 
to  rescind  or  disturb  the  particular  portion 
or  portions  of  said  settlement  attacked." 
The  demurrers  were  sustained,  and  the 
petition  dismissed,  whereupon  the  plaintiff 
excepted. 

J.  L.  Willis  and  Charles  J.  Swift,  for  plain- 
tiff in  error.  Goetchius  &  Chappell,  for  de- 
fendants in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  It  will  be  seen  that  the  plaintiff's 
complaint  is  that  he,  as  one  of  the  residuary 
legatees  under  the  will  of  his  father,  made 
a  settlement  with  three  of  the  other  residu- 
ary legatees,  and  that  he,  as  a  part  of  said 
settlement,  sold  his  undivided  one-flfth  in- 
terest in  certain  Thomas  county  lands,  form- 
ing a  part  of  the  residue  of  the  testator's  es- 
tate, to  them  for  much  less  than  such  one- 
fifth  interest  was  really  worth,  and  that  he 
was  induced  to  do  this  by  certain  represen- 
tations of  the  defendants,  who  were  execu' 
tors  of  the  will,  as  to  the  character  and 
value  of  these  lands,  made  in  response  to 
his  inquiries  upon  the  subject,  and  by  the 
valuation  placed  upon  these  lands  in  a  list 
of  the  property  of  the  estate  furnished  him 
by  the  executors,  which  representations  and 
valuation  he  alleges  were  false  and  fraudu- 
lent, and  made  for  the  purpose  of  misleading, 
deceiving,  and  defrauding  him.  He  appears, 
from  the  allegations  of  his  petition,  to  have 
made  the  settlement  in  which  he  claims  to 
have  been  defrauded  with  his  brother,  Ed- 
ward W.  Swift,  and  his  sisters,  Elizabeth  M. 
Shorter  and  Addle  B.  Kyle;  his  other  sister, 
Helen  W.  Murphy,  not  being  a  party  there- 
to. How  he  could  effect  a  settlement  as  to 
his  interest  in  the  residuum  of  his  father's 
estate  with  only  three  of  the  other  residuary 
legatees,  when  there  were  five  residuary  lega- 
tees dually  interested  in  the  property  form- 
ing such  residuum,  it  is  hard  to  understand. 
Of  course,  he  might  have  sold  his  interest 
IMS  a  residuary  legatee  to  the  three  other  re- 
siduary legatees  who  participated  with  him 
tn  the  settlement,  or  to  any  one  of  them; 
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but,  according  to  his  petition,  he  did  not  do 
this,  but  entered  into  a  settlement  with  three 
of  the  other  residuary  legatees  and  the  exec- 
utors, "and  as  a  part  of  said  settlement 
•  ♦  ♦  sold  his  one-flfth  interest  in  said 
Thomas  county  lands."  But  no  point  ap- 
pears to  have  been  made  on  this  peculiarity 
of  his  petition. 

It  will  be  observed,  from  the  allegations 
of  the  petition,  that  the  alleged  misrepresen- 
tations as  to  the  character  and  value  of  these 
lands,  other  than  the  mere  valuation  placed 
upon  them  in  the  list  of  the  property  of  the 
estate  furnished  to  the  plaintiff  for  his  inspec- 
tion at  the  time  he  offered  to  submit  his 
terms  for  a  settlement  with  the  other  re- 
siduary legatees,  were  made  by  the  defend- 
ants in  the  early  part  of  1897,  more  than 
two  years  before  he  had  even  so  much  as  in- 
dicated to  them  any  desire,  purpose,  or  in- 
tention to  have  a  settlement  with  the  other 
residuary  legatees,  and  when,  so  far  as  his 
petition  shows,  there  was  no  intention  on 
his  part  to  obtain  his  distributive  share  of 
the  residuum  of  his  father's  estate  through 
a  settlement  with  his  colegatees.  So  the  al- 
legations that  the  defendants  in  1897  will- 
fully and  fraudulently  misrepresented  to 
the  plaintiff  the  character  and  value  of  these 
Thomas  county  lands  for  the  purpose  of  in- 
ducing him  to  part  with  his  interest  there- 
in for  a  sum  much  less  than  the  real  value 
of  such  interest,  were  not  well  pleaded;  the 
facts  alleged  not  being  sufficient  to  sustain 
such  a  conclusion.  The  same  may  be  said 
with  reference  to  the  vague  and  hazy  al- 
legation that  the  plaintiff  bi  June,  1898,  "saw 
wherein  the  said  defendants  as  executors 
gave  valuations  to  the  said  Thomas  county 
lands  of  $2  per  acre,  and  only  mentioned 
them  as  'lands'  and  as  •uncultivated.'"  Be- 
sides, if  this  can  be  taken  to  refer  to  a  list, 
or  written  statement,  of  the  properties  of  the 
estate  and  the  respective  valuations  of  the 
same,  made  by  the  executors,  there  is  noth- 
ing whatever  to  show  that  this  list  or  state- 
ment was  prepared  or  intended  merely  for 
the  inspection  of  the  plaintiff;  but  the  infer- 
ence is  strong  that  it  was  a  list  or  statement 
prepared  by  the  executors  for  their  own 
guidance  and  convenience  and  the  Informa- 
tion of  all  persons  Interested  in  the  estate. 
So  far  as  the  petition  shows,  the  only  false 
or  misleading  information  which  the  defend- 
ants gave  to  the  plaintiff  after  they  knew,  or 
had  any  reason  to  believe,  that  he  desired 
information  upon  which  to  base  a  proposi- 
tion for  a  settlement  with  the  other  residuary 
legatees,  was  the  mere  valuation  of  $2  per 
acre  placed  upon  the  Thomas  county  lands 
in  question  in  the  list  of  the  property  of  the 
estate  which  they  furnished  to  him  in  July, 
1899,  which  valuation,  it  appears  from  the 
petition,  had  been  placed  by  the  executors 
upon  these  lands,  and  which  list  the  petition 
indicates  had  been  prepared  long  before  they 
knew  that  he  contemplated  making  such  a 
I  settlement    Moreover,  the  petition  does  not 
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allege  that  at  the  time  the  defendants  fur- 
nished this  list  to  the  plaintiff  they  knew,  or 
had  any  reason  to  believe,  that  he  contem- 
plated selling  his  interest  in  these  lands  to 
his  colegatees,  or  to  any  one  else. 

But,  waiving  all  these  criticisms  of  the 
petition,  and  others  which  might  be  made 
thereon,  and  taking  it  for  granted  that  the 
defendants  did  willfully  and  fraudulently 
deceive  him  as  to  the  value  of  these  Thomas 
county  lands,  for  the  purpose  of  inducing 
him,  in  a  settlement  with  the  other  resid- 
uary legatees,  to  part  with  his  interest 
therein  at  a  price  much  less  than  its  true 
worth,  still  the  petition  is  fatally  defective, 
in  that  it  fails  to  show  that  the  plaintiff 
really  suffered  any  loss  or  damage  in  the 
settlement  The  petition  fails  to  disclose 
what  the  terms  of  the  settlement  were, 
what  other  properties  besides  these  Thomas 
county  lands  were  Involved  therein,  how 
such  other  properties  respectively  were  val- 
ued, whether  they  were  all  estimated  in  the 
settlement  at  their  true  values,  or  like  these 
Thomas  county  lands,  were  estimated  at 
much  less  than  they  were  really  worth,  or 
which,  if  any  of  them,  were  overestimated, 
and«  which  were  underestimated;  and  it  fails 
to  show  that  the  aggregate  value  of  the 
property  which  the  plaintiff  received  in  the 
settlement  was  not  equal  to  the  aggregate 
value  of  that  which  was  received  by  each  of 
the  other  legatees.  He  seeks  to  segregate 
and  separate  "a  part  of  said  settlement" 
which  he  had  with  the  other  legatees,  and 
to  recover  damages  because,  if  this  particu- 
lar portion  of  the  settlement  is  isolated  and 
considered  entirely  apart  from  the  rest  of 
the  same^  it  appears  that  he  was  worsted  in 
the  settlement,  when,  for  aught  that  appears 
tn  the  petition,  it  may  be  that  in  other  parts 
of  the  settlement,  the  advantage  was  all  on 
his  side,  and  that  the  general  result  of  the 
same  was  reasonably  fair  and  Just  to  all  the 
parties  interested  therein,  or,  perhaps,  that 
in  the  aggregate  value  of  the  properties 
which  he  received  as  his  portion  of  the 
residuum  of  the  estate  he  really  received 
more  than  the  value  of  his  distributive  share 
thereof.  The  other  properties  involved  in 
the  settlement,  or  some  of  them,  at  least, 
might  have  been  as  much  undervalued  in 
the  list  which  the  defendants  furnished  to 
the  plaintiff,  and  in  the  settlement  which  he 
made  with  the  three  other  legatees,  as  were 
these  Thomas  county  lands;  and  the  other 
legatees  concerned  in  the  settlement  might 
have  conveyed  to  the  plaintiff  their  interests 
in  property  of  the  estate  upon  a  valuation 
which  was  such  as  to  counterbalance  the 
undervaluation  of  his  interest  in  these  lands, 
or  even  at  a  valuation  which  was  such  as 
to  more  than  compensate  him  for  any  loss 


which  he  might  otherwise  have  sustained 
in  consequence  of  the  undervaluation  of  hid 
interest  in  the  lands  in  question.  He  seeks 
to  turn  the  light  on  only  one  isolated  por- 
tion  of  the  transaction,  leaving  the  rest  In 
darkness.  He  ought  to  have  turned  the 
light  on  the  whole,  so  that  it  could  be  seen 
whether  he  really  suffered  any  loss  in  the 
settlement  between  himself  and  thede  other 
residuary  legatees,  in  consequence  of  his 
reliance  on  the  valuation  which  the  defend- 
ants, as  executors,  had  placed  upon  these 
Thomas  county  lands. 

It  is  somewhat  sigaiflcant  that  he  does 
not  seek  to  set  aside  the  settlement,  which 
he  alleges  he  had  with  three  of  his  colega- 
tees, on  account  of  the  fraud  whiqh  he  al- 
leges was  practiced  upon  him  by  one  of 
them  in  person  and  by  the  agent  who  acted 
for  the  others  in  the  transaction,  and  to 
have  a  new  and  fair  division  and  distribu- 
tion of  the  property  between  Ihe  residuary 
legatees.  But  he  holds  onto  all  the  prop- 
erty which  he  received  in  the  settlement, 
and  seeks  to  recover  of  the  defendants  dam- 
ages because  in  one  isolated  item  of  such 
settlement,  separated  and  considered  entire- 
ly apart  from  the  other  matters  involved 
therein,  he  appears  to  have  got  the  worst 
of  the  bargain.  So  far  as  his  petition  shows, 
he  might  have  got  the  best  of  the  bargain 
in  the  transaction  considered  as  a  whole. 
It  seems  obvious  that  it  cannot  be  ascer- 
tained whether  he  was  really  injured  and 
damaged  by  the  mere  undervaluation  which 
he  alleges  was  placed  by  the  executors  upon 
the  X^omas  county  lands  unless  and  until 
there  is  a  full  disclosure  as  to  the  other 
properties  involved  in  the  settlement,  the 
nature,  character,  and  real  value  of  each 
item  thereof,  and  the  valuation  placed  upon 
It  In  the  settlement,  and  how  it  was  dispos- 
ed of  therein.  A  fatal  defect  in  his  peti- 
tion, therefore,  is  that  it  does  not  show  that 
he  really  sustained  any  loss  by  reason  of 
the  alleged  false  and  fraudulent  undervalu- 
ation of  these  lands.  A  mere  general  allega- 
tion that  he  was  injured  and  damaged  in 
a  specified  sum  is  a  mere  conclusion  of  his 
own,  as  he  does  not  allege  all  the  facts 
which  it  is  necessary  to  consider  in  order 
to  determine  whether  this  is  true  or  not 

This  general  averment  as  to  damages  sus- 
tained by  him  might,  perhaps,  be  sufficient, 
in  the  absence  of  a  special  demurrer  calling 
for  more  specific  information  as  to  the  facts 
upon  which  it  was  based,  but  will  not  do 
when  attacked  by  the  grounds  of  special  de- 
murrer set  forth  in  the  statement  of  facts. 
The  trial  court  committed  no  error  in  sus- 
taining these  grounds. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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ATLAJNTA  TERRA  OOTTA  CO.  r.  OEORr 

OIA  RY.  &  ELECTRIO  CO. 

(Supreme  Court  of  Georgia.     April  19,  1909. 

Rehearing  Denied  May  12,  1909.)' 

1.  EinNBNT  Domain  (H  198,  288,  255,  274*)— 
Pbooedube— AiTTHOBrnr  of  Asbessobs— Rem- 
edy OF  Landowneb^-Apfeal  fbom  Awabd. 

In  condemnation  proceedings  under  the  stat- 
nte  regulating  the  exercise  of  the  right  of  emi- 
nent domain  by  a  railroad  company,  the  asses- 
sors can  only  determine  the  amount  of  com- 
pensation to  be  paid,  and  cannot  pass  upon  the 
legal  power  of  the  company  to  institute  such 
proceedings,  or  determine  whether  or  not  the 
quantity  of  land  sought  to  be  taken  is  neces- 
sary for  public  purposes.  The  remedy  of  the 
landowner  is  to  apply  to  a  court  of  eouity  to  en- 
Join  the  condemnation  proceedings,  if  they  are 
unauthorized,  or  to  enjoin  the  condemnation  of 
such  land  as  is  not  necessary  for  rach  public 
purpose. 

(a)  On  appeal  from  the  award  of  assessors  ap- 
pointed in  pursuance  of  the  statute  in  such  pro- 
ceedings, the  issue  cannot  be  broadened  so  as 
to  raise  the  questions  above  indicated. 

(b)  Nor,  after  haying  appointed  an  assessor 
and  entered  into  an  arbitration  and  accepted 
money  awarded  to  him  by  the  assessors,  will  the 
landowner  be  heard  for  the  first  time,  after  ver- 
dict, on  appeal,  to  complain  that  the  evidence 
failed  to  show  an  effort  bv  the  condemnor  to 
acquire  the  property  from  him  by  contract  be- 
fore commencement  of  the  proceedings  to  con- 
demn. 

(c)  Upon  review  of  the  decision  in  Piedmont 
Cotton  Mills  V.  Georgia  Ry.  ft  Electric  Co.,  131 
Ga.  129,  62  S.  E.  52,  as  to  the  points  stated 
in  the  first  division  and  subdivision  "a"  of  this 
headnote,  it  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  88  614,  619,  666,  753,  765- 
768;    Dec  Dig.  §8  198,  238,  255,  274.*] 

2.  Eminent  Domain  (f  191*)— Pbocedubb— 
KoncK— Waiveb  of  Objections. 

Where  a  notice,  which  was  served  on  a 
landowner  as  the  basis  for  a  proceeding  to  con- 
demn land  for  a  right  of  way  of  a  railroad,  un- 
der Civ.  Code  1895,  8  4657  et  seq.,  recited  that 
the  property  was  "sought  to  be  condemned  for 
the  purpose  of  building,  maintaining,  and  op- 
erating thereon  a  railroad,  side  tracks,  termi.- 
nals,  and  necessary  connections  and  turnouts," 
such  a  notice  waa  not  subject  to  special  de- 
murrer on  the  ^ound  that  "it  does  not  appear 
thereby  for  which  of  the  purposes  specified  in 
said  proceedings  said  plaintiff  seeks  to  condemn 
this  defendant's  property,  whether  for  a  right  of 
way,  or  side  imck,  or  connections  and  turnouts," 
filed  on  the  trial  of  an  appeal  entered  by  the 
company  from  an  award  of  assessors  in  favor  of 
the  landowner,  who  had  received  the  amount  so 
awarded. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  M  509-518;  Dec.  Dig.  8  Idl.*] 

8.  Tbiai.  (8  41*)— -Exclusion  of  Witnesses— 
Discbetion  of  Coubt. 

On  the  trial  of  a  case  the  court  ordered 
the  witnesses  to  be  sequestered.  Counsel  for 
defendant,  which  was  a  corporation,  requested 
that  both  its  president  and  vice  president  should 
be  allowed  to  remain  in  the  courtroom  to  assist 
in  the  trial,  stating  that  the  president  was  man- 
ager of  the  company's  office  and  business  affairs 
and  that  the  vice  president  was  manager  of  its 
manufacturing  plant,  and  that  the  presence  of 
both  was  necessaiy  to  assist  in  the  trial.  The 
court  inquired  if  both  were  to  be  used  as  wit- 
nesses, and,  being  answered  in  the  affirmative, 
refused  to  grant  the  request,  and  required  the 
defendant  to  elect  which  should  remain;  the 
other  being  excluded  from  the  courtroom.    Beld^ 


that  there  is  nothing  in  the  record  to  show  an 
abuse  of  discretion  on  the  part  of  the  presiding 
judge  in  such  ruling. 

tEid.  Note.— For  other  cases,  see  Trial,  Cent. 
DiV.  88  101-105;  Dec.  Dig.  8  41.*] 

4.  Eminent  Domain  (8  262«)— Appbai.— Habm- 

LESS    RRBOB— INSTBUCTIONS. 

While  it  may  have  been  unnecessary  for 
the  court  to  charge  the  jury  on  the  subject  of 
the  right  of  the  condemnor  to  exercise  the  pow- 
er of  eminent  domain,  the  charge  on  that  sub- 
ject was  harmless  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  8  686;    Dec.  Dig.  8  2G2.»] 

5.  Eminent  Domain  (88  93,  149*)— Damages 

— iNSTBUCnON. 

On  the  trial  of  an  appeal  from  the  award 
of  assessors  in  a  proceeding  to  condemn  a  right 
of  way  for  a  railroad,  it  was  error  to  charge 
that,  "if  the  injury  be  small  or  the  mitigating 
circumstances  be  strong,  nominal  damages  only* 
are  ^iven,'*  and  that,  '^if  the  damages  are  only 
the  imaginary  or  possible  result  of  the  tortious 
act,  or  other  and  contingent  circumstances  pre- 
ponderate largely  in  causing  the  injurious  ef- 
fect, such  damages  are  too  remote  to  be  the 
basis  of  recovery  against  the  wrongdoer." 

[fi3d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  88  93.  149.*] 

6.  ESmnent  Domain  (8  321*)— Dubation  of 
Rights. 

It  was  Inaccurate,  on  the  trial  of  an  appeal 
in  such  a  proceeding,  for  the  presiding  judge  to 
inform  the  jury  that  use  and  occupation  for 
railroad  purposes  passes  to  the  condemning  par- 
ty *'for  the  duration  of  its  charter,  in  this  case 
conceded  to  be  101  years." 

[E3d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  8  321.*] 

7.  Eminent  Domain  (8  131*)  —  Mkastjbe  of 
Damages. 

Where  land  was  sought  to  be  condemned 
for  a  right  of  way  of  a  railroad,  on  the  trial  on 
an  appeal  to  the  superior  court  from  the  award 
of  assessors  as  to  the  property  sought  to  be  tak- 
en, the  measure  of  recovery  was  the  fair  mar- 
ket value.  If  it  contained  valuable  cla^  de- 
posits, that  was  a  proper  subject  for  considera- 
tion in  determining  such  value ;  but  there  would 
not  be  a  recovery  both  for  the  value  of  the  land 
and  for  the  clay  in  it  as  two  separate  items. 

(a)  There  was  no  ezror  in  refusing  to  charge 
that  "the  defendant  is  entitled  to  recover  from 
the  Georgia  Railway  &  Electric  Company  the 
fair  market  value  of  the  propertv  taken,  the 
land  and  also  the  clay  in  the  land,  if  there  be 
any,  as  such  value  may  appear  from  the  sworn 
evidence  in  the  case." 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  8  853 ;  Dec.  Dig.  8  131.*] 

8.  Review— iNSTBucnoNs. 

Other  assignments  of  error,  relating  to  the 
charge  of  the  court  and  rulings  touching  the  ad- 
missibility of  evidence,  were  not  such  as  to  re- 
quire special  reference  or  to  necessitate  a  re- 
versal. As  a  new  trial  will  be  ordered  on  other 
grounds,  it  is  unnecessary  to  deal  with  the  ob- 
jection made  to  the  form  of  the  verdict. 
(SylMbns  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Condemnation  proceedings  by  the  Georgia 
Railway  &  Electric  Company  against  the 
Atlanta  Terra  Cotta  Company.  From  the 
judgment,  the  Terra  Cotta  Company  brings 
errcMT.     Reversed. 

The  Georgia  Railway  &  Electric  Company 
commenced  proceedings  under  Civ.  Code  1895, 
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t  4657  et  seq.,  to  condemn  a  right  of  way 
through  a  tract  of  land  belonging  to  the 
Atlanta  Terra  Ck)tta  Company.  The  con- 
demnor gave  notice  to  the  landowner,  asses- 
sors were  appointed  by  each,  and  a  third 
selected.  They  awarded  as  the  value  of  the 
land  to  be  taken  the  sum  of  $4,500,  and 
that  there  were  no  consequential  damages 
and  no  consequential  benefits  to  the  property 
of  the  landowner  which  was  not  taken.  An 
appeal  was  taken  by  the  condemnor.  On  the 
trial  in  the  superior  court  counsel  for  the  ap- 
pellee moved  to  dismiss  the  case,  on  the 
grounds  that  the  condemnor  had  not  been 
authorized  and  empowered  by  law  to  exercise 
the  right  of  eminent  domain,  that  It  had  no 
right  to  condemn  or  take  the  land  described 
in  the  proceedings,  and  that  it  did  not  axh 
pear  that  it  was  necessary  to  do  so  for  any 
of  the  purposes  specified.  The  motion  was 
overruled.  The  notice  given  by  the  con- 
demnor contained  this  clause:  "You  are 
hereby  notified  that  whereas,  you  and  the 
Georgia  Railway  &  Electric  Ck>mpany  can- 
not agree  upon  compensation  for  the  property 
hereinafter  sought  to  be  condemned  for  the 
purpose  of  building,  maintaining,  and  op- 
erating thereon  a  railroad,  side  tracks,  ter- 
minals, and  necessary  connections  and  turn- 
outs in  the  following  described  property  own- 
ed by  you,"  etc.  The  appellee  demurred  to 
the  proceedings,  "because  It  does  not  appear 
thereby  for  which  of  the  objects  specified  in 
said  proceedings  said  plaintifiF  seeks  to  con- 
demn this  defendant's  property,  whether  for 
a  right  of  way,  or  side  tracks,  or  connections 
and  turnouts."  The  demurrer  was  overruled, 
and  exceptions  pendente  lite  were  filed.  The 
jury  found  the  following  verdict:  "We,  the 
Jury,  find  for  the  Atlanta  Terra  Gotta  Gom- 
pany  against  the  Georgia  Railway  &  Electric 
Gompany  the  sum  of  $1,100."  The  condemnor 
having  paid,  and  the  defendant  having  re- 
ceived, the  $4,500  which  had  been  awarded 
by  the  assessors,  the  judge  entered  judg- 
ment reciting  this  fact,  and  that  the  jury 
bad  found  $1,100,  and  thereupon  adjudging 
that  the  Georgia  Railway  &  Electric  Gompa- 
ny recover  of  the  Atlanta  Terra  Gotta  Com- 
pany the  difference,  amounting  to  $3,400,  with 
Interest  The  Atlanta  Terra  Gotta  Gompany 
moved  for  a  new  trial,  which  was  refused, 
and  it  excepted. 

H.  L.  Culberson,  Owens  Johnson,  and  Spen- 
cer R.  Atkinson,  for  plaintiff  in  error.  Rosser 
A  Brandon  and  Walter  T,  Colquitt,  "for  de- 
fendant in  error. 

ATKINSON,  J.  1.  The  motion  to  dismiss 
the  proceedings  on  appeal  complained  that 
under  the  law  the  Georgia  Railway  A  Elec- 
tric Gompany  had  no  authority  to  exercise 
the  power  of  eminent  domain,  or  right  to 
condemn  and  take  the  land  in  question,  and 
that  there  was  no  necessity  for  taking  such 
land,  and  these  questions  were  also  argued 
under  certain  grounds  of  the  motion  for  a 


new  trial.  In  different  states  of  the  Union 
the  method  of  exercising  the  right  of  eminent 
domain  is  not  uniform,  and  the  issues  which 
can  be  made  in  such  proceedings  In  the  sev- 
eral states  may  differ.  In  this  state  it  has 
been  held  that,  in  condemnation  proceedings 
under  the  statute,  the  assessors  can  only  de- 
termine the  amount  of  compensation  to  be 
paid,  and  cannot  pass  upon  the  legal  power 
of  a  railroad  company  to  institute  such  pro- 
ceedings, or  determine  whether  or  not  the 
quantity  of  land  sought  to  be  taken  is  neces- 
sary for  public  purposes.  The  owner  of  such 
land  has  the  right  to  have  a  court  of  equity 
intervene  and  enjoin  the  condemnation  of 
such  land  as  is  not  necessary  for  such  purpose. 
Piedmont  Cotton  Mills  v.  Ga.  Ry.  &  Elec.  Co., 
131  Ga.  129,  62  S.  E.  52,  and  cases  therein 
cited.  On  appeal  from  the  award  of  the  as- 
sessors to  a  trial  by  a  jury,  the  issue  cannot 
be  broadened,  so  as  to  raise  the  questions 
here  sought  to  be  made;  but  the  trial  is 
still  as  to  the  amount  to  be  awarded  to  the 
landowner  under  the  proceedings.  Civ.  Code 
1895,  I  4678.  We  have  been  asked  to  review 
and  modify  the  decision  in  the  case  cited 
above,  on  the  ruling  mentioned;  but,  on  re- 
view as  to  the  point  mentioned,  we  decline 
to  modify  it  This  being  so,  the  application 
to  review  that  case  on  the  question  of  the 
power  of  a  street  and  suburban  railroad  com- 
pany to  condemn  land  need  not  be  considered; 
the  point  not  being  one  which  can  be  raised 
in  this  case. 

It  was  argued  on  one  side  that  no  charter 
or  amendment  to  a  charter  was  introduced 
in  evidence,  authorizing  the  condemning 
company  to  exercise  the  right  of  eminent  do- 
main, or  to  construct  and  operate  a  line  of 
railway  at  the  place  where  the  condemnation 
was  sought  to  be  made,  and  that  the  courts 
will  not  take  judicial  cognizance  of  what 
may  be  contained  in  petitions  or  applications 
filed  by  persons  desiring  charters  or  amend- 
ments to  charters  in  the  ofllce  of  the  Secre- 
tary of  State,  but  only  of  the  powers  con- 
ferred upon  them  by  the  general  laws  of  the 
state  when  It  has  been  made  to  appear  that 
a  charter  has  been  granted.  On  the  other 
hand,  it  was  argued  that  under  the  decision 
hi  Atlanta  &  West  Pohit  R.  Go.  v.  Atlanta, 
B.  &  Atlantic  R.  Co.,  124  Ga.  125,  52  S.  E. 
320,  judicial  cognizance  will  be  taken  of  the 
charter  granted  to  a  railroad  company  by 
the  Secretary  of  State.  The  rulhig  which 
has  been  above  made  as  to  the  remedy  by  in- 
junction renders  it  unnecessary  to  discuss 
the  question  here  raised  further  than  to  say 
that  while  some  of  the  language  in  the  de- 
cision dted,  in  124  Ga.  125,  52  S.  E.  320,  may 
have  stated  the  ruling  somewhat  broadly, 
that  case  arose  under  an  application  to  the 
equitable  power  of  the  superior  court  to  en- 
join a  company  from  condemning  land.  The 
petition,  which  was  filed  on  May  6,  1905,  al- 
leged that  the  defendant  railroad  company 
had  no  authority  under  the  law  to  take  the 
property  of  the  plaintiff.    It  was  also  alleged 
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that  the  company  seeking  to  condemn  was 
a  corporation  under  the  laws  of  this  state, 
"recently  incorporated,"  and  authorized  to 
construct  a  railroad  between  certain  named 
points.  In  the  opinion  reference  was  made 
to  this  allegation,  and  it  was  treated  as  fix- 
ing tLe  fact  that  the  charter  was  issued  by 
the  Secretary  of  State  under  the  general  law. 
As  the  law  for  the  issuing  of  charters  to 
railroads  by  the  Secretary  of  State  in  the 
general  form  in  which  it  now  exists  has 
been  In  force  for  a  number  of  years  past, 
the  allegation  in  the  pleadings  of  the  other 
party  that  the  condemning  company  had 
been  "recently  incorporated"  practically  con- 
ceded that  It  had  been  chartered  by  the 
Secretary  of  State.  So  that  the  question  as 
to  whether  or  how  far  statements  or  re- 
citals in  petitions  and  applications  filed  with 
the  Secretary  of  State  should  be  taken  ju- 
dicial cognizance  of  by  the  courts  was  not 
then  finally  determined,  nor  is  it  necessary 
to  do  so  now  in  a  case  arising  only  on  an 
appeal  from  the  award  of  assessors. 

It  was  also  argued  that  the  statute  re- 
quires an  antecedent  effort  to  agree  with  a 
property  owner  before  beginning  condemna- 
tion proceedings,  and  that  no  such  effort  was 
proved  on  the  appeal  trial.  If,  under  the 
statutory  form  of  procedure  to  condemn 
land  in  this  state,  the  point  mentioned  can 
be  raised  and  tried,  there  was  no  traverse  of 
the  statement  In  the  notice— no  plea  or  ob- 
jection at  any  time  till  after  verdict  Such 
an  effort  to  agree  can  be  waived  by  the 
property  owner,  and  In  this  case  It  was 
waived-  The  owner  went  into  the  assess- 
ment, apparently  without  objection,  received 
the  amount  of  the  award,  and  held  it,  en- 
tering no  appeal.  He  went  through  the  trial 
on  appeal  with  no  effort  to  raise  any  such 
issue,  and  he  is  in  no  .position  to  do  so  on 
the  ground  that  the  verdict  determining  the 
amount  to  be  paid  should  be  set  aside  for 
want  of  proof  on  that  subject 

2.  A  special  demurrer  was  filed  to  the 
notice  given  by  the  condemnor  to  the  land- 
owner. The  statement  in  the  notice  was 
that  the  property  was  "sought  to  be  con- 
demned for  the  purpose  of  building,  main- 
taining, and  operating  thereon  a  railroad, 
side  tracks,  terminals,  and  necessary  connec- 
tions and  turnouts."  The  objection  raised 
by  the  demurrer  was  "because  it  does  not 
appear  thereby  for*  which  of  the  purposes 
specified  in  said  proceedings  said  plaintiff 
seeks  to  condemn  this  defendant's  property, 
whether  for  a  right  of  way,  or  side  track, 
or  connections  and  turnouts."  The  demurrer 
does  not  specifically  refer  to  the  expression 
^terminals."  A  notice  which  forms  the  basis 
of  condemnation  proceedings  should  put  the 
landowner  on  notice  of  the  purpose  for 
which  it  is  proposed  to  take  and  use  a  por- 
tion of  the  land  sought  to  be  condemned. 
A  mere  statement  that  a  company  desired  to 
condemn  the  land,  without  more,  or  a  gen- 
eral statement  that  it  was  desired  for  pub- 


lic purposes,  would  not  put  him  on  notice 
as  to  the  purpose,  or  the  peculiar  use  or 
uses  to  which  the  land  was  to  be  applied, 
nor  would  it  be  sufficient  to  show  that  in 
fact  the  purpose  was  a  public  one.  .But  the 
law  does  not  require  needless  particularity 
and  detail,  such  as  is  called  for  by  this 
special  demurrer.  It  objects  that  it  does  not 
appear  whether  the  property  is  for  a  right 
of  way,  or  side  track,  or  connections  and 
turnouts;  but  aU  of  these  are  parts  of  the 
railroad,  and  a  right  of  way  Is  essential, 
whether  a  main  line,  a  side  track,  a  con- 
nection, or  a  turnout  is  to  be  laid  upon  it 
Besides,  this  landowner  entered  into  the 
assessment  without  objection,  appointed  an 
appraiser  to  take  part  in  having  an  award 
made,  and  received  the  amount  thus  award- 
ed. While,  tinder  the  statute,  it  may  be 
compelled  to  return  a  portion  of  the  money 
if  the  Jury  should  find  less  than  the  asses- 
sors awarded  (Civ.  Code  1895,  |  4680),  It 
was  apparently  satisfied  with  the  award, 
and  entered  no  appeal,  and  it  can  hardly  be 
said  that  It  had  no  sufficient  notice  of  the 
purpose  for  which  the  assessment  was  had. 

3.  On  motion  of  the  condemnor  the  wit- 
nesses were  ordered  to  be  excluded  from  the 
courtroom  when  not  testifying.  The  defend- 
ant's counsel  requested  that  its  president 
and  vice  president  be  allowed  to  remain  in 
the  courtroom  to  assist  In  the  trial,  stating 
that  the  president  was  manager  of  the  com- 
pany's office  and  business  affairs,  and  that 
the  vice  president  was  manager  of  its  manu- 
facturing plant,  and  that  It  was  necessary 
to  have  both  present  to  assist  in  the  trial  of 
the  case.  The  court  inquired  if  both  would 
be  used  as  witnesses,  and,  being  informed 
that  they  would,  refused  to  grant  the  re- 
quest, and  required  the  defendant  to  elect 
which  should  remain;  the  other  being  sent 
out  of  the  courtroom.  A  ground  of  the  mo- 
tion for  a  new  trial  complains  of  this  rul- 
ing. This  was  a  matter  which  rested  to  a 
considerable  extent  in  the  sound  discretion 
of  the  presiding  Judge,  and  there  is  nothing 
in  the  case  to  indicate  that  he  abused  his 
discretion. 

4.  While  it  may  have  been  unnecessary 
for  the  court  to  charge  the  Jury  on  the  sub- 
ject of  the  right  of  the  company  to  exercise 
the  power  of  eminent  domain,  the  rulings  al- 
ready made,  showing  that  the  defendant 
could  not  introduce  that  issue  into  the  pres- 
ent case,  make  such  a  charge  harmless  to  the 
defendant 

5.  The  court  gave  to  the  Jury  the  follow- 
ing charges:  **Damages  are  given  as  compen- 
sation for  an  injury  done,  or,  in  other  words, 
for  the  prc^erty  taken,  or  damaged,  and  gen- 
erally this  13  the  rule  where  the  injury  is 
of  such  a  character  as  can  be  estimated  in 
money.  If  the  injury  be  small,  or  the  miti- 
gating circumstances  be  strong,  nominal  dam- 
ages only  are  given."  "If  the  damages  are 
only  the  imaginary  or  possible  result  of  the 
tortious  act,  or  otiier  and  contingent  circum- 
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Btances  preponderate  largely  in  causing  the 
injurious  effect,  such  damages  are  too  remote 
to  be  the  basis  of  recovers'  against  the  wrong- 
doer." These  charges  embodied  legal  propo> 
sitions  relevant  to  the  suit  for  a  tort,  but 
not  to  the  determination  of  the  amount  to 
be  awarded  for  the  exercise  of  the  power  of 
eminent  domain.  If  land  is  lawfully  con- 
demned for  the  right  of  way  of  a  railroad, 
such  condemnation  and  the  taking  and  law- 
ful use  of  the  right  of  way  under  it  do  not 
constitute  a  tort  The  measure  of  damages 
or  the  amount  to  be  awarded  to  the  landown- 
er in  such  a  case  as  this  includes  two  ele- 
ments: First,  the  value  of  the  property  tak- 
en or  used  (or  the  direct  damage  done) ;  sec- 
ond, the  consequential  damages  to  the  prop- 
erty not  taken.  As  against  the  value  of  the 
property  taken,  there  can  be  no  reduction  on 
account  of  any  consequential  benefit  which 
may  arise  from  the  construction  or  opera- 
tion of  the  railroad  by  the  corporation,  if 
any.  If  there  be  consequential  damages  to 
the  property  not  taken,  from  them  should  be 
deducted  the  consequential  benefits,  if  any, 
to  be  derived  by  the  owner  from  the  opera- 
tion of  the  franchise  by  the  railroad  com- 
pany, or  by  the  carrying  on  of  the  business 
of  the  company,  provided  the  consequential 
benefits  assessed  shall  in  no  case  exceed  the 
consequential  damages  assessed.  Civ.  Code 
1895,  I  4675.  The  doctrines  of  mitigating 
circumstances,  nominal  damages,  and  imag- 
inary or  possible  results  of  a  tortious  act 
have  no  application  to  such  a  case. 

Where  it  is  claimed  that  consequential 
damages  will  result  to  that  part  of  the  prop- 
erty which  is  not  taken,  of  course,  such  dam- 
ages must  not  be  merely  imaginary  or  pos- 
sible; but  it  must  be  made  to  appear  to  the 
jury  that  they  will  naturally  arise  as  a  con- 
sequence of  the  exercise  of  the  right  of  emi- 
nent domain,  or  the  operation  of  the  fran- 
chise, or  the  carrying  on  of  the  business. 
But  this  l8  a  different  thing  from  submitting 
a  case  of  the  character  of  the  present  one  to 
the  jury  with  instructions  appropriate  to  an 
action  for  a  tort;  and,  while  the  presiding 
judge  elsewhere  in  his  charge  referred  to  the 
value  of  the  land  taken  and  consequential 
damages,  we  cannot  say  that  no  injury  was 
done  by  reason  of  the  charges  referred  to 
above.  The  jury  found  a  verdict  for  a  sin- 
gle amount,  considerably  less  than  that  which 
had  been  awarded  by  the  assessors.  They 
did  not  mention  separately  the  value  of  the 
land  and  consequential  damages,  and  we  can- 
not say  with  certainty  whether  the  amount 
found  by  them  was  intended  to  include  any 
consequential  damages  or  not  But  certain 
it  is  that,  where  the  question  of  finding  con- 
sequential damages  was  involved,  references 
to  mitigating  circumstances  and  the  finding 
of  nominal  damages  were  calculated  to  lead 
the  jury  to  infer  that  they  might  reduce  the 
damages  which  otherwise  would  be  found 
because  of  such  mitigating  ciroumstanoes. 
What  they  might  deem  mitigating  drcum- 


stances  in  a  condenmation  proceeding,  which 
would  lessen  the  consequential  damages  that 
the  landowner  would  be  entitled  to  recover, 
we  do  not  know.  Perhaps  they  might  have 
considered  that  because  a  street  and  subur- 
ban railroad  might  be  quite  convenient  to 
people  living  in  the  suburb,  or  because  it 
might  be  difl3cult  for  the  railroad  company 
to  obtain  another  route  that  would  serve  it 
as  well,  or  because  the  defendant  had  a  con- 
siderable amount  of  land,  or  because  of  a 
number  of  things  which  might  be  suggested, 
there  existed  circumstances  which  the  jury 
could  find  were  mitigating  in  character,  so  as 
to  lessen  the  right  of  the  landowner  to  re- 
cover ;  and  the  reference  to  nominal  damages 
and  to  tortious  conduct,  when  the  lawful  ex- 
ercise of  the  right  of  eminent  domain  is  not 
tortious  conduct,  whereby  the  jury  might 
have  inferred  that  because  there  was  no  tort 
there  should  be  little  or  no  recovery,  was 
such  material  error  as  necessitates  a  new 
trial. 

6.  The  court  charged  as  follows:  "Upon 
the  condemnation  and  payment  of  damages, 
where  the  condemning  corporation  shall  be- 
come vested  with  such  interest  in  the  prop- 
erty taken  as  may  be  necessary  to  enable  the 
corporation  to  exercise  its  franchise  or  con- 
duct its  business,  whenever  the  corporation 
shall  cease  to  use  the  property  taken  for  the 
conducting  of  its  business,  said  property 
shall  revert  to  the  person  from  whom  taken, 
or  his  heirs;  that  is  to  say,  gentlemen  of 
the  jury,  that  in  condemnation  proceedings, 
such  as  you  are  now  considering,  the  actual 
fee,  the  absolute  ownership  of  the  land,  does 
not  go  to  the  condemning  railroad  company, 
but  its  use  and  occupation  for  railroad  pur- 
poses passes  to  it  for  the  duration  of  its  char- 
ter, in  this  case  conceded  to  be  101  years." 
This  was  not  a  strictly  accurate  statement 
of  the  law.  The  railroad  company  might  re- 
new its  charter  without  forfeiting  its  previ- 
ously acquired  rights  of  way,  or  it  might  have 
a  successor  or  assignee,  who  would  be  en- 
titled to  continue  the  use  for  railroad  pur- 
poses. The  right  acquired  would  not  neces- 
sarily and  absolutely  terminate  with  the  life 
of  the  present  charter.  Whether  this  inac- 
curacy might  have  required  a  new  trial,  were 
there  no  other  error,  need  not  be  decided; 
but,  as  a  new  trial  is  granted  on  other 
grounds,  it  will  doubtless  be  avoided  in  char* 
ging  again. 

7.  It  was  contended  that  the  court  erred  In 
refusing  a  request  to  give  the  following  in 
charge:  ''The  defendant  is  entitled  to  re- 
cover from  the  Qeorgla  Railway  A  Blectric 
Company  the  fair  market  value  of  the  proper- 
ty taken,  the  land  and  also  the  clay  in  the  land, 
if  there  be  any,  as  such  value  may  appear 
from  the  sworn  evidence  in  the  case."  There 
was  no  error  in  refusing  this  request  So  far 
as  the  land  taken  was  concerned,  the  fair  mar- 
ket value  was  the  measure.  In  determin- 
ing such  value  the  clay  which  formed  a  part 
of  the  land  was  a  legitimate  subject  Ux  oon- 
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Blderation  by  the  jury.  Land  containing  val- 
uable clay  deposits  may  be  of  greater  market 
value  than  if  it  did  not  do  so.  But  the  land 
and  the  day  in  the  land  constitute  one  sub- 
ject, and  there  cannot  be  a  recovery  both  for 
the  land  as  such  and  also  for  the  clay  in  the 
land.  Both  are  to  be  considered  in  determin- 
ing the  value  of  the  land,  but  there  should 
not  be  a  recovery  for  each  as  a  separate  sub- 
ject-matter. The  charge  of  the  court  to 
which  exception  is  taken  in  the  fifteenth 
ground  of  the  motion  for  new  trial  was  in 
substantial  accord  with  what  has  been  said, 
except  that  it  informed  the  jury  that  if  they 
believed  from  the  evidence  that  there  were 
clay  deposits  on  the  land  they  might  consider 
that  in  making  up  their  estimate  of  the  value 
of  the  land.  It  would  have  been  more  ac- 
curate to  have  informed  them  that,  if  they 
believed  from  the  evidence  that  there  were 
valuable  clay  deposits  upon  the  land,  they 
should  take  that  fact  into  consideration  in 
estimating  the  value  of  the  land. 

8.  There  were  several  grounds  of  the  mo- 
tion for  a  new  trial,  some  of  which  related 
to  rulings  upon  the  admission  of  evidence, 
and  some  to  the  charge  of  the  court;  but 
under  the  evidence,  and  in  the  light  of  the 
entire  charge,  they  furnish  no  ground  for  a 
reversal. 

Complaint  was  also  made  that  the  verdict 
was  contrary  to  law,  on  the  ground  that  it 
was  against  the  "Georgia  Railway  Company," 
there  being  no  such  party  to  the  suit  There 
were  only  two  parties  to  the  suit,  the  Atlan- 
ta Terra  Cotta  Company  and  the  Georgia 
Railway  &  Electric  Company.  As  a  new  trial 
will  be  granted  on  the  other  grounds,  we  do 
not  deem  it  necessary  to  say  more  concern- 
ing this  objection  to  the  verdict  than  that 
the  next  will  likely  be  more  formal. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


<6  Oa.  App.  139) 

W.  p.  HARPER  ft  CO.  ▼.  GINNBRS'  MUT. 
INS.  CO.     (No.  1,475.) 

<Coart  of  Appeals  of  Georgia.     May  4,  1909.) 

IKSUBANCE  ((  145*)  —  Renewal  Contract  — 

Completion. 

Where  an  insurance  company  makes  a  pro- 
posal by  letter  to  renew  a  policy  of  insurance 
•on  terms  and  conditions  stated  in  the  latter, 
and  the  insured  retains  the  policy,  but  makes  no 
reply  to  the  letter,  and  does  not  pay  the  pre- 
mium, or  indicate  in  any  manner  an  acceptance 
of  the  policy,  until  after  the  happening  of  a 
£r8  several  months  after  the  proposed  insur- 
ance, there  is  no  completed  contract  of  insur- 
ance. There  must  be  some  act  of  acceptance, 
binding  on  the  party  accepting,  as  well  as  on 
the  party  proposing,  to  make  a  contract. 

[Ed.  Note.--For  other  cases,  see  Insurance, 
Dec  Dig.  t  145.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Washington;   S. 
H.  H|irdeman,  Judge 


Action  by  W.  P.  Harper  ft  Co.  against  the 
Ginners*  Mutual  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   AfQrmed. 

F.  H.  CoUey  and  Wm.  Wynne,  for  plaintiffs, 
in  error.  Cobb  ft  Erwin  and  R.  C.  Norman, 
for  defendant  in  error. 

HILL,  C  J.  Harper  ft  Co.  sued  the  Gin- 
ners'  Mutual  Insurance  Company  on  a  policy 
of  insurance  covering  their  cotton  gin.  The 
insurance  company  made  three  defenses:  (1) 
That  there  was  no  complete  contract  of  in- 
surance; (2)  that,  if  there  was  a  complete 
contract  of  insurance,  it  had  lapsed  by  fail- 
ure to  pay  the  premium;  and  (3)  that,  if  the 
contract  of  insurance  had  been  completed.  It 
was  avoided  and  forfeited  by  the  operation 
of  the  gin  at  night  In  violation  of  its  terms 
and  conditions.  At  the  conclusion  of  the  evi- 
dence the  court  directed  a  verdict  for  the  de- 
fendant, and  this  Is  the  error  assigned. 

Was  there,  under  the  facts,  a  complete 
contract  of  Insurance?  The  facts  show  that 
the  insurance  company  had  Issued  to  Harper 
ft  Co.  a  policy  of  insurance  covering  this  cot- 
ton gin,  which  expired  on  September  22, 
1907.  Just  before  the  expiration  of  this 
policy  the  secretary  of  the  insurance  com- 
pany, without  any  knowledge  or  intimation 
that  Harper  ft  Co.  desired  the  policy  renew- 
ed, voluntarily  wrote  a  renewal  policy  cover- 
ing the  same  property,  and  on  August  13, 
1907,  mailed  this  renewal  policy  to  Harper 
ft  Co.,  accompanied  by  the  following  letter 
(omitting  immaterial  parts):  ''Inclosed  find 
policy  No.  964  covering  $2,250  upon  your  gin- 
ning outfit  ^  •  ^  For  some  reason  un- 
known to  us,  you  allowed  your  old  policy  to 
lapse  on  our  15  per  cent  call.  We  have, 
however,  taken  the  liberty  of  renewing  the 
same  from  the  date  upon  which  it  would 
have  expired,  had  it  been  kept  in  force, 
namely,  September  22.  Attached  to  this  poli- 
cy you  will  find  our  regular  form  25  per 
cent  dividend  note  and  receipt  for  policy. 
Kindly  sign  and  return  to  us,  together  with 
your  check  for  $88.59,  same  being  75  per  cent 
premium  due  and  payable  upon  delivery  of 
policy."  This  letter  was  duly  received  by 
Harper  ft  Co.,  but  its  receipt  was  not  ac- 
knowledged, and  the  requests  as  to  signing 
the  premium  note  and  receipt  for  policy  and 
sending  check  for  $88.59,  being  the  75  per 
cent  premium  due  and  payable  upon  delivery 
of  policy,  were  entirely  ignored.  Thereafter, 
on  September  2d»  1907,  the  secretary  of  the 
insurance  company  wrote  Harper  ft  Co.  the 
following  letter  (omitting  immaterial  parts): 
"W^e  mailed  you  some  weeks  ago  policy  cov- 
ering your  ginning  outfit,  and  as  yet  we  have 
received  no  reply  from  you.  Our  records 
show  that  the  premium  under  this  policy  is 
$118.13.  After  deducting  the  amount  of  div- 
idend, the  balance  due  is  $88.60.    We  wish  to 
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eay  that  we  are  endeavoring  to  close  up  all 
open  accounts,  and,  If  you  are  not  In  a  posi- 
tion to  pay  this  premium,  we  will  be  glad  to 
carry  same  for  you  30  or  60  days  from  date 
of  policy,  without  interest.  ♦  ♦  ♦  If  you 
wish  your  matter  continued,  kindly  advise  us, 
and  we  will  furnish  you  with  blank  note; 
otherwise,  we  will  thank  you  for  remittance 
covering  the  75  per  cent  of  premium  as 
above  indicated.  Trusting  that  this  may  be 
satisfactory,  and  awaiting  your  reply,  we 
are,"  etc.  Harper  &  Co.  admitted  receiving 
the  foregoing  letter,  and  admitted  that  they 
made  no  reply,  but  had  absolutely  ignored 
it  On  the  evening  of  October  17,  1907,  about 
dark,  the  ginhouse  described  In  the  policy 
was  destroyed  by  fire.  Proofs  of  loss  were 
duly  furnished,  and,  the  company  refusing  to 
pay  the  policy  for  the  reasons  above  stated, 
this  suit  was  brought 

The  secretary  of  the  company  testified 
that,  having  received  no  response  from  ei- 
ther one  of  the  two  letters  above  quoted, 
prior  to  the  day  of  the  fire,  he  marked  upon 
the  insurance  company's  policy  register,  at 
the  place  where  this  policy  had  been  register- 
ed, the  words  "Not  taken"  in  red  ink;  and 
the  record  was  introduced  In  evidence  and 
showed  this  entry.  Harper  admitted  that  he 
had  never,  up  to  the  time  of  the  trial,  paid 
or  tendered  any  premium  to  the  insurance 
company.  He  did  not  testify  that  he  had 
accepted  the  policy,  or  had  intended  to  ac- 
cept the  policy,  and  pay  for  it;  but  he  in- 
sisted that  the  contract  of  insurance  was 
complete  because  of  the  following  facts: 
ITiat  his  first  policy  with  the  company  had 
been  taken  out  at  the  solicitation  of  Quinn, 
an  agent  of  the  company,  and  that  some  time 
prior  to  the  expiration  of  this  policy  this 
agent  had  come  to  his  place  of  business  and 
solicited  a  renewal  of  the  policy,  and  he 
agreed  with  him  to  take  the  renewal  policy 
provided  he  was  given  30  or  60  days  to  pay 
the  premium,  and  the  agent  agreed  to  this. 
The  insurance  company  had  received  no  no- 
tice of  this  agreement  between  Harper  and 
Quinn  and  both  Quinn  and  the  secretary  of 
the  company  testified  that  Quinn  had  no  au- 
thority to  write  policies,  or  to  ^ve  time  for 
the  payment  of  premiums.  Two  witnesses, 
neighbors  of  Harper,  testified  that  Harper 
told  them  that  he  had  no  insurance  on  his 
gin.  To  one  of  these  witnesses  he  made  the 
statement  during  the  fire,  and  to  the  other 
witness  he  made  the  statement  the  morning 
after  the  fire. 

The  insurance  company  contended  that 
the  sending  of  the  renewal  policy  to  Harper 
&  Co.  by  its  secretary  was  simply  a  proposal 
to  effect  a  contract  of  Insurance  upon  the 
terms  stated  in  the  letter  of  August  13,  1907, 
inclosing  the  policy,  and  that,  as  Harper  & 
Co.  had  not  acknowledged  receipt  of  the 
policy  or  complied  with  the  terms  set  forth 
in  the  latter,  the  policy  was  not  accepted, 
and  no  contract  of  insurance  was  consum- 
mated.    Section  8637  of  the  ClvU  Code  of 


1895,  which  is  a  codification  of  simple,  ele- 
mentary principles  of  law,  reads  as  follows: 
"To  constitute  a  valid  contract,  there  must 
be  parties  able  to  contract,  a  consideration 
moving  to  the  contract,  the  assent  of  the 
parties  to  the  terms  of  the  contract,  and  a 
subject-matter  upon  which  it  can  operate." 
"While  a  contract  can  be  made  by  corres- 
pondence through  the  mail,  or  by  telegram, 
the  offer  of  the  seller  must  be  accepted  by 
the  purchaser  unequivocally,  unconditional- 
ly, and  without  variance  of  any  sort  There 
must  be  a  mutual  assent  of  the  parties,  and 
they  must  assent  to  the  same  thing  in  the 
same  sense."  Robinson  v.  Weller,  81  Ga. 
705,  8  S.  B.  449;  Stix  v.  Roulston,  88  Ga. 
748,  15  S.  E.  826 ;  Harris  v.  Lumber  Co.,  97 
Ga.  465,  25  S.  B.  519;  Lamed  v.  Wentworth, 
114  Gn.  209,  39  S.  E.  855.  "The  acceptance 
of  a  proposal  of  insurance  must  be  evidenced 
by  some  act  that  binds  the  party  accepting. 
A  mental  resolution,  that  can  be  changed, 
is  not  sufficient.  Any  appropriate  act,  which 
accepts  the  terms  aS  they  were  intended  to 
be  accepted,  so  as  to  bind  the  insurer,  is 
sufficient  to  show  the  concurrence  of  the 
parties,  the  meeting  of  minds."  CooIey*s 
Briefs  on  the  Law  of  Insurance,  421. 
"Where  the  proposal  to  insure  comes  from 
the  insurer,  he  must  be  notified  of  the  ac- 
ceptance of  the  offer  by  the  insured."  Id. 
423,  424,  432. 

The  application  of  these  elementary  prin- 
ciples of  law  to  the  facts  of  this  case,  we 
think,  clearly  demonstrates  that  there  was 
no  complete  contract  between  the  insured 
and  the  insurer.  It  is  admitted  by  Harper 
&  Co.  that  there  was  no  actual  acceptance 
by  them  of  the  contract  of  insurance,  and  no 
compliance  with  any  of  the  terms  contain- 
ed in  the  letter  inclosing  the  policy,  which 
would  give  evidence  of  such  acceptance  and 
make  effective  the  contract  of  insurance. 
The  mere  statement  which  Harper  made  to 
the  soliciting  agent,  Quinn,  that  he  woal<} 
renew  the  policy  upon  terms  as  to  the  pay- 
ment of  premiums,  although  this  agent 
stated  that  the  terms  would  be  satisfactory 
to  the  company,  was  not  binding  upon  the 
company,  and  certainly  did  not  bind  Harper 
&  Co.  to  take,  the  policy.  This  soliciting 
agent  had  no  authority  to  Issue  policies,  or 
change  the  conditions  as  to  the  payment  of 
premiums,  and  Harper  &  Co.  could  have 
changed  their  minds  and  have  refused  to> 
accept  the  policy  when  tendered  to  them. 
Besides,  the  evidence  shows  that  this  agree- 
ment, made  between  the  soliciting  agent 
and  Harper,  was  never  communicated  to 
the  insurance  company,  and  therefore  wa» 
never  assented  to  by  it  The  secretary  of 
the  company,  who  alone  was  authorized  to- 
make  contracts  of  insurance,  testified  that 
he  had  received  no  communication  from 
Quinn  in  reference  to  renewing  Harper  & 
Co.'s  policy,  that  he  had  no  Intimation  that 
a  renewal  was  desired,  and  that  the  send- 
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ing  of  the  policy  by  him  to  Harper  A  Co. 
WEB  upon  his  own  Initiative,  and  simply  an 
offer  on  his  part,  representing  the  Insurance 
company,  to  effect  a  contract  of  insurance 
upon  the  terms  stated  in  his  letter  inclosing 
the  policy. 

Conceding  that  the  statement  of  Harper 
as  to  his  agreement  with  Quinn,  the  solicit- 
ing agent,  was  true,  yet,  when  he  received 
the  letter  from  the  company  Itself,  inclos- 
ing the  renewal  policy,  the  contents  of  this 
letter  clearly  put  him  on  notice  that  the 
Insurance  company  rejected  any  application 
for  the  policy  on  the  terms  proposed  by  him 
to  Quinn,  and  constituted  a  counter  propo- 
sal by  the  company  to  make  a  contract  of  in- 
surance only  upon  the  terms  stated  in  the 
letter.  Any  impression  or  understanding 
that  Harper  &  Co.  had,  arising  from  the  in- 
terview with  Quinn,  that  time  was  to  be 
given  for  payment  of  premiums,  was  com- 
pletely removed  by  the  positive  statement 
contained  in  the  letter  of  the  secretary  of 
the  insurance  company,  demanding  an  imme- 
diate payment  of  the  premium  then  due. 
It  was  the  duty  of  Harper  &  Co.,  therefore, 
to  assent  to  the  terms  of  the  contract,  if 
they  expected  to  receive  any  protection 
thereby.  Their  failure  to  assent  to  the 
terms  of  the  contract  as  proposed  by  the 
company,  their  failure  to  pay  the  premium, 
and  their  conduct  in  absolutely  ignoring  the 
matter,  show  conclusively  that  their  minds 
did  not  assent  to  the  contract  as  proposed 
by  the  company,  and  that,  therefore,  there 
was  no  complete  contract  of  Insurance  in 
existence  between  them  when  the  fire  oc- 
curred. Not  only  does  their  failure  to  act 
show  that  they  did  not  Intend  to  make  the 
contract,  but  the  statement  by  Harper,  at 
the  time  of  the  fire,  and  immediately  after 
the  fire,  that  he  had  no  insurance,  is  strong 
corroboration  of  the  other  facts  showing 
that  there  was  no  contract  consummated. 
It  was  too  late,  several  months  after  the 
proposal  of  insurance  had  been  made  hy  the 
insurance  company  to  Harper  &  Co.,  which 
they  had  completely  ignored,  and  after  the 
property  covered  by  the  alleged  Insurance 
policy  had  been  destroyed  by  fire,  for  them 
to  assent  to  the  terms  upon  which  the  con- 
tract of  Insurance  had  been  proposed. 

Judgment  affirmed. 


<6  Ga.  App.  181) 

MASON  V.  HAMBY  &  TOOMER.    (No.  1,438.) 

(Court  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  Convicts  (§  12*)— Contbaots  fob  Labor- 
Custody  OF  Convicts. 

By  the  convict  leases  made  by  the  prison 
commission  under  the  act  of  December  21,  1897 
(Acts  1897,  p.  76),  and  the  amendment  thereto 
approved  August  17,  1903  (Acts  1903,  p.  66), 
the  state  did  not  deliver  the  physical  custody 
of  the  convicts  into  the  hands  of  the  lessees. 
Only  the  labor  of  the  convicts  was  contracted 
for.    The  state  itself  had  full  control  and  man- 


agement of  the  convicts,  and  appointed  all  the 
wardens,  guards,  etc.,  who  had  charge  of  the 
men  employed  in  the  work  of  the  lessees.  Sub- 
leases on  similar  terms  were  permitted,  when 
approved  by  the  prison  commission. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Dec.  Dig.  I  12.*] 

2.  Convicts  (|  10*)— Contbacts  fob  Labob— 
Liability  of  Lessees  fob  Injttby. 

Lessees  of  convicts,  under  the  acts  men- 
tioned above,  were  not,  by  virtue  of  their  mere 
relation  as  such,  liable  to  a  convict  for  in- 
juries inflicted  upon  him  by  the  wrongful  act 
of  a  guard  or  "boss,"  or  by  the  negligence  of 
a  sublessee  or  of  one  of  his  employes. 

[Ed.  Note.— For  other  cases,  see  Convicts,  Dec, 
Dig.  i  10.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H. 
M.  Reid,  Judge. 

Action  by  Frank  Mason,  by  next  fridnd, 
against  Hamby  &  Toomer.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Mason  brought  suit  against  Hamby  & 
Toomer,  alleging  that  In  1906  he  was  a  fel- 
ony convict  and  was  assigned  to  the  de- 
fendants, who  were  lessees  from  the  state 
of  felony  convicts;  that  he  was  subleased 
to  the  Southern  Steel  Company,  and  on  May 
24,  1907,  was  being  worked  In  the  plant  of 
that  company  In  Bartow  county;  that  a 
"boss,"  alleged  to  have  been  an  employ^  of 
that  company,  negligently  and  wrongfully 
ordered  him  into  a  dangerous  position,  de- 
scribed In  the  petition,  and  caused  him  to 
be  hurt.  The  plaintiff  seeks  to  hold  the  de- 
fendants liable  for  the  Injuries  he  received, 
on  the  ground  that  they  were  the  original 
lessees  from  the  state,  and  were  responsible 
for  the  wrong  and  negligence  of  the  sub- 
lessees. The  court  below  sustained  a  gen- 
eral demurrer  and  the  plaintiff  excepts. 

Lawson  Lamar  and  Edgar  Latham,  for 
plaintiff  in  error.  Candlers,  Thomson  A 
Hirsch,  for  defendants  In  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  Not  since  1897  has  the  state 
of  Greorgla  delivered  the  physical  custody 
of  any  of  its  felony  convicts  Into  the  hands 
of  any  private  person  or  corporation.  By 
the  act  of  December  21,  1897  (Acts  1897,  p. 
76),  and  the  amendment  thereto  of  August 
17,  1903  (Acts  1903,  p.  66),  the  prison  com- 
mission was  authorized  to  lease  the  labor 
of  certain  of  the  convicts  to  private  persons ; 
but  the  state  Itself,  through  the  commission, 
was  to  retain  the  full  control  and  manage- 
ment of  the  men  so  employed.  The  lessees 
were  to  furnish  the  prescribed  buildings, 
clothing,  food,  etc.^  but  the  prison  commis- 
sion was  to  appoint  all  wardens,  guards,  phy- 
sicians, and  other  persons  in  charge  of  the 
men.  The  prison  commission  prescribed 
rules  and  regulations  as  to  all  matters  re- 
lating to  the  care  of  the  convicts,  and  it 
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«ras  the  duty  of  the  wardens  and  other  ofll- 
cers  to  see  that  these  rules  were  observed. 
Since  the  lessees  were  to  furnish  suitable 
buildings,  clothing,  food,  etc.,  regulations 
upon  these  subjects  were  prescribed,  and  the 
lessees  gave  bond  for  the  fulfillment  of  their 
duty  in  this  respect  It  was  provided  that 
the  original  lessees  might  sublet,  with  the 
consent  of  the  prison  commission,  and  In 
this  event  the  wardens,  guards,  etc.,  caused 
the  convicts  to  be  worked  for  the  subles- 
sees, instead  of  the  original  lessees;  but 
this  in  no  wise  varied  or  discharged  t"he  ob- 
ligation created  by  the  bond  taken  from 
the  original  lessees,  aJid  fixing  the  con- 
tractual duty  on  them  of  seeing  that  the  nec- 
essary buildings,  clothing,  food,  etc.,  were 
provided,  and  that  the  regulations,  so  far 
as  applicable  to  them,  were  carried  out. 
Hamby  v.  Georgia  Iron  Co.,  127  Ga.  792, 
797.  56  S.  E.  1033.  Under  the  act  of  1908 
neither  the  persons  nor  the  labor  of  con- 
victs are  now  leased  to  any  one;*  but  this 
case  arose  under  the  old  law. 

2.  By  section  4940  of  the  Civil  Code  of 
1895,  '*an  action  for  a  tort  must,  in  general, 
be  brought  ♦  ♦  ♦  against  the  party  com- 
mitting the  injury,  either  by  himself,  his 
servant  or  agent  in  his  employment."  No 
act  of  commission  on  the  part  of  the  defend- 
ants, or  of  any  of  them  or  of  any  employ^ 
of  them,  is  alleged  in  the  present  action. 
The  negligent  situation  was  created  by  fault 
of  the  Southern  Steel  Company.  The  wrong- 
ful command  that  the  plaintiff  should  go 
into  this  unsafe  place  was  given  by  the 
"boss,"  who  is  alleged  to  have  been  an  em- 
ploy6,  not  of  the  defendants,  but  of  the  steel 
company.  No  wrongful  act  of  omission  is 
alleged  against  the  defendants,  unless  there 
was  resting  in  them  and  in  favor  of  the 
convict  an  absolute  duty  of  protecton.  We 
know  of  no  law  creating  such  duty,  and 
there  Is  no  allegation  that  it  was  otherwise 
created.  It  was  plainly  contemplated  by  the 
law  which  allowed  these  leases  and  sub- 
leases, and  which  placed  the  entire  manage- 
ment and  control  of  the  convicts  and  the  du- 
ty of  protecting  their  welfare  in  the  hands 
of  the  prison  commission,  that  the  state  should 
have  such  an  interest  in  protecting  the  men 
from  undue  hardship  or  danger  as  to  give 
the  prison  commission  the  right  to  annul  a 
sublease,  or  even  the  original  lease  itself, 
if  necessary  to  effectuate  this  purpose,  and 
to  hold  the  bond  of  the  original  lessees  lia- 
ble for  any  breach  of  the  regulations,  even 
though  committed  while  the  men  were  work- 
ing for  a  sublessee.  Hamby  y.  Georgia  Iron 
Co.,  supra. 

However,  the  primary  duty  of  protect- 
ing the  convicts  was  upon  the  state  itself, 
and  we  find  nothing  in  the  law  which  charg- 
ed the  original  lessees  with  liability  for 
torts  committed  by  the  wardens,  guards,  or 
"bosses,"  or  by  the  sublessees,  or  by  out- 


siders, upon  these  unfortunate  human  be- 
ings. It  is  most  manifest  that  the  Legisla- 
ture intended  that  the  lessees  should  have  no 
control  over  the  persons  of  the  convicta 
They  had  a  prima  facie  right  to  designate 
the  work  to  be  done ;  but  the  state's  own  of- 
ficers were  there  to  care  for  the  men  in 
the  doing  of  it  Of  course,  we  do  not  mean 
to  say  that  the  proprietors  of  mills,  mines, 
or  other  places  into  which  the  convicts  might 
have  been  sent  to  work  would  not  be  liable 
to  the  convicts,  Just  as  they  would  to  any 
other  human  being,  and  perhaps  even  in 
a  greater  degree  than  they  would  be  to  free 
persons,  for  any  failure  in  ordinary  care  as 
to  the  keeping  of  the  instrumentalities,  place 
of  work,  etc.,  in  reasonably  safe  condition. 
But  if  any  one  is  liable  to  the  plaintiff  in 
this  case  It  is  the  "boss"  who  gave  the  wrong- 
ful command,  or  the  Southern  Steel  Com- 
pany, or  both,  and  not  the  defendants. 
Judgment  aflirmed. 


(6  Ga.  App.  137) 
SAVANNAH  ELECTRIC  CO.  ▼.  BLABBER 

(No.  1,470.) 
(Court  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  Appeal  and  Error  (8  1002*)— Conflict- 
INO  Evidence— Review. 

On  the  facts  the  jury  could  have  found  for 
either  plaintiff  or  defendant,  and  the  verdict  oo 
that  issue  ends  the  controversy. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3935-3937;  Dec  Dig.  | 
1002.*] 

2.  Streett   Ratlboads   (§    85*)— Rights   and 
Duties  of  Traveler. 

A  street  railway  company  has  only  an  equal 
right  with  the  traveling  public  to  the  use  of 
the  street  in. which  its  track  is  laid.  In  using 
the  highway  at  a  public  crossing,  the  law  gives 
to  the  traveler  on  the  highway  the  same  right 
to  cross  the  track  that  it  gives  to  the  car  to 
cross  the  highway,  and  imposes  upon  both  the 
same  duty  of  exercising  reasonable  care  and 
prudence  to  avoid  injuries. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Ont.  Dig.  S§  193,  195;  'Dec.  Dig.  $  85.*] 

3.  Trial  (|  250*)— Instructi.ons— Issues. 

Trial^  courts  are  required  to  submit  to 
juries  only  issues  made  by  the  pleadings  and 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  582-586;  Dec.  Dig.  S  250.*] 

(Syllabus  by  the  Court.) 

BJrror  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  A.  B.  Elarbee  against  the  Sa- 
vannah Klectrlc  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Osborne  &  I^wrence,  for  plaintiff  In  er- 
ror. Garrard  &  Meldrlm,  for  defendant  In 
error. 

HILL,  C.  J.  Elarbee  sued  the  Savannah 
Electric  Company  to  recover  damages  for 
personal  Injuries  received  by  him  from  a 
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cbllisioii  between  his  wagon  and  a  street 
car  at  a  public  street  crossing.  The  only 
issue  made  by  the  pleadings  and  evidence 
was  one  of  crimination  and  recrimination. 
The  plaintiff  charged  and  proved  negligence 
on  the  part  of  the  motorman  in  the  manner 
in  which  he  approached  the  crossing.  The 
defendant  denied  the  negligence  attributed 
to  the  motorman,  and  charged  and  proved 
that  the  plaintiff's  own  negligence  was  the 
sole  cause  of  his  injuries.  The  Jury  might 
have  found  a  verdict  either  way;  but  in 
the  exercise  of  their  exclusive  legal  function 
on  issues  of  fact  they  decided  the  conflict  in 
the  evidence  in  favor  of  the  plaintiff,  and 
th^r  decision  must  stand,  unless  in  some 
material  respect  the  court  contributed  to  it 
by  an  error  of  law.  Two  errors  of  law  are 
complained  of. 

1.  On  the  subject  of  the  relative  rights 
of  street  cars  and  other  vehicles  to  the  use 
of  the  public  streets,  the  court  instructed 
the  jury  as  follows:  **One  driving  a  wagon 
or  vehicle,,  and  a  street  car  company,  have 
equal  rights  on  the  streets.  Neither  one  or 
the  other  has  any  superior  right  to  the  oth- 
er. Each  must  use  them  in  such  manner  as 
to  preserve  the  rights  of  the  other  within 
the  limit  of  the  exercise  of  ordinary  care.** 
The  defendant  says  this  instruction  was  er- 
ror, "because  the  street  car  company  has 
the  right  of  way  over  pedestrians  and  driv- 
ers of  wagons.  The  charge  was  confusing 
to  the  jury.**  According  to  our  view  of  the 
law  the  instruction  correctly  defined  the 
relative  rights  of  street  cars  and  drivers  of 
other  vehicles  to  the  use  of  the  street.  A 
street  railway  company  has  only  an  equal 
right  with  the  traveling  public  to  the  use  of 
the  street  where  its  track  is  laid.  Of  course, 
when  a  vehicle  meets  a  car  on  the  track 
at  a  public  crossing,  the  driver  of  the  ve- 
hicle should  give  to  the  car  precedence  in 
crossing,  for  the  car  can  only  run  on  the 
track;  but  this  does  not  preclude  the  driver 
of  the  vehicle  from  his  equal  right  to  use 
the  street  He  is  not  required  to  abandon 
his  right  to  cross  the  track  at  the  crosshig 
in  order  to  avoid  possible  injuries  that  may 
result  to  him  from  the  carelessness  of  the 
railway  company.  Both  company  and  trav- 
eler have  the  same  right  to  use  the  street 
at  the  crossing,  and  both  are  required  to  ex- 
ercise ordinary  care  and  diligence  to  avoid 
injuries.  What  would  amount  to  this  de- 
gree of  care  might  in  some  cases  differ, 
when  applied  to  the  company  and  to  the 
traveler.  The  jury  are  to  make  the  applica- 
tion in  each  case  according  to  the  particular 
facts. 

The  Supreme  Court  in  Macon  By.  &  Light 
Co.  V.  Barnes,  121  Oa.  445,  49  S.  BL  283, 
clearly  settles  the  law  on  the  point  under 
discussion:  **A  street  railway  company  has 
no  superior  right  to  the  use  of  the  public 
highway  in  which  its  cars  are  operated  over 


the  rights  of  other  users  of  the  highway,  ex- 
cept that,  from  the  necessity  of  the  case, 
the  latter,  at  places  other  than  crossings, 
must  give  the  company's  cars  the  right  to 
pass  when  occasion  requires.  In  other  re- 
spects, the  rights  of  street  railway  com- 
panies, in  using  public  highways  with  their 
cars,  are  precisely  like  the  rights  of  others 
who  use  the  highways  with  other  vehicles." 
This  decision  goes  to  the  extent  of  holding 
that  the  necessity  of  the  case  above  advert- 
ed to  by  us  does  not  apply  at  public  cross- 
ings. The  expression  of  the  Supreme  Court 
in  the  case  of  Savannah  Ry.  Co.  v.  Beasley, 
94  Qa.  142,  21  S.  E.  285,  relied  upon  by  the 
attorney  for  plaintiff  .In  error,  that  *'the  cars 
of  the  railway  company  had  the  superior 
right  of  way,"  appears  to  be  "obiter,**  ac- 
cording to  the  opinion  of  Justice  Pish  in  the 
case  just  cited.  Macon  Ry.  &  Light  Co.  v. 
Barnes,  121  Oa.  447,  49  8.  B.  282.  See,  also, 
Cordray  v.  Savannah  Electric  Co.,  5  Ga. 
App.  625v  63  S.  E.  710. 

2.  The  second  special  exception  alleges  et- 
ror  because  the  court  did  not  charge  on  the 
theory  of  unavoidable  accident,  "there  being 
evidence  from  which  the  jury  might  find 
that  the  injury  was  caused  without  fault  up- 
on the  part  of  either  plaintiff  or  defendant." 
We  have  carefully  searched  the  brief  of  evi- 
dence, and  we  can  find  no  circumstance  sug- 
gesting an  accident.  The  only  issue  made 
by  the  pleadings  vras  one  of  negligence,  and 
all  the  evidence  in  the  case  was  pertinent 
alone  to  that  issue.  The  trial  judge  is  re- 
quired to  submit  to  the  jury  only  the  Issues 
made  by  both  pleadings  and  evidence.  He 
is  not  required  to  present  an  issue  purely 
academic  and  imaginary. 

Judgment  affirmed. 


(6  a*.  App.  Ui) 
li.  CAMPBBUi  ft  CO.  V.  MION  BROS. 
(No.   1468.) 
(Court  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  Fbauds,   Statute  of  (5  84*)  —  Saub  of 
Goods— WoBK  and  Labor. 

A  contract  for  the  improvement  of  realty 
is  not  within  the  statute  of  frauds,  although  it 
involves  the  furnishing  by  the  contractor  of 
materials  in  excess  of  the  sum  of  $50. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  1 155;  -Dec.  Dig.  §  84.*] 

2.  CONTBACTS    (§    353*)— BXISTEWCl    OF    Cow- 
TBACT— INSTBUCTIOWS. 

Where  a  contract  not  within  the  statute  of 
frauds  is  the  subject-matter  of  the  suit,  and  the 
defendant  admits  that  he  made  the  agreement 
according  to  the  terms  asserted  by  the  plaintiff, 
but  insists  that  it  was  to  have  been  in  writing, 
the  court  may,  without  error,  instruct  the  jury 
that  the  fact  of  the  making  of  the  contract  was 
not  in  issue. 

[Ol.   Note.— For  other  cases,  see   Contracts, 
Cent  Dig.  §  1830;  Dec  Di^.  |  353.*] 

3.  Daicaoes  (t  120*)  —  Mbasubid— Bbeagh  of 
Contract. 

Where  one  employs  another  to  furnish  the 
labor  and  material  and  to  do  the  work  neces- 
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sary  to  the  improyement  of  real  estate,  but  re- 
nonnces  the  contract  prior  to  the  time  when  the 
contractor  has  incurred  any  expense  toward  the 
performance  of  it,  the  recovery  for  the  breach 
of  the  contract  is  limited  to  the  difference  be- 
tween the  contract  price  and  what  it  would 
have  cost  the  contractor  in  labor  and  materials 
to  have  performed  it.  But,  if  the  contract  is 
not  broken  until  after  the  contractor  has  gone 
to  expense  toward  its  performance,  the  net  loss 
incurred  by  him  on  account  of  the  amount  so 
expended  should  be  added  to  the  difference  be- 
tween the  contract  price  and  what  it  would 
have  cost  him  to  perform  the  contract 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  291 ;    Dec.  Dig.  i  120.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Mion  Bros,  against  L.  Camp- 
bell &  Co.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.    Affirmed. 

Campbell  &  Co.  employed  Mion  Bros,  to 
furnish  the  materials  for  and  lay  a  ceramic 
mosaic  tile  floor  in  a  building  on  Whitehall 
street  In  Atlanta  at  a  price  of  $363.82.  Mi- 
on Bros,  ordered  the  tiling,  which  was  of  a 
peculiar  pattern  having  no  general  market 
value,  at  a  cost  of  $166.46,  including  the 
freight  paid  thereon;  but,  when  they  came 
with  the  material  to  the  building  in  order 
to  do  the  work,  Campbell  &  Co.  refused  to 
allow  them  to  do  it.  Mion  Bros,  thereupon 
brought  suit  against  Campbell  &  Co.  for 
damages  resulting  from  the  breach  of  the 
•  contract.  Pending  the  trial  it  developed 
that,  subsequently  to  the  institution  of  the 
suit,  the  plaintiffs  sold  the  tiling  for  $95. 
The  Jury  found  for  the  plaintiffs  $100,  and 
to  the  overruling  of  a  motion  for  a  new 
trial  the  defendants  except.  Further  facts 
necessary  to  an  understanding  of  the  case 
will  be  stated  in  the  opinion. 

Maddox  &  Sims,  for  plaintiffs  in  error. 
Moore  &  Pomeroy  and  W.  A.  Hood,  for  de- 
fendants in  error. 


POWELL,  J.  (after  stating  the  facts  as 
above).  1.  The  first  insistence  is  that  the 
contract  was  void,  because  not  In  writing, 
and  therefore  within  the  inhibition  of  the 
statute  of  frauds.  A  contract  for  the  doing 
of  a  designated  piece  of  work  Is  not  within 
the  statute  of  frauds,  although  it  involves 
the  furnishing  of  materials  which  them- 
selves may  be  classed  as  goods,  wares,  and 
merchandise  in  an  amount  exceeding  $50, 
unless  the  real  intention  of  the  parties  is 
that  the  transaction  should  in  substance  be 
a  sale  of  the  materials,  and  that  the  doing 
of  the  work  and  labor  should  be  merely  in- 
cidental.    Cason  V.  Cheely,  6  Ga.  554. 

2.  Exception  is  taken  to  the  fact  that  the 
judge  charged  the  Jury:  "On  the  trial  it  Is 
not  disputed  by  the  defendants  but  that 
they  entered  into  a  contract  mentioned  In 
the  petition.     It  is  not  on  the  trial  a  dis- 


puted issue  as  to  whether  the  contract  was 
made  or  not.  The  defendant  in  bis  evi- 
dence on  the  trial  admits  that  the  contract 
was  made."  Upon  an  inspection  of  the 
brief  of  the  evidence  we  find  that  the  de- 
fendant who  testified  did  not  deny  making 
a  contract  such  as  claimed  by  the  plaintiffs; 
his  insistence  being  that  the  plaintiffs  were 
to  bring  him  a  written  contract  embodying 
its  terms,  which  had  not  been  brought  or 
signed.  The  agreement  was  complete,  how- 
ever, and  the  writing  would  have  only  been 
evidence.  This  would  have  been  true,  even 
If  the  agreement  had  been  within  the  stat- 
ute of  frauds.  Capital  City  Brick  Co.  v.  At- 
lanta Coal  &  Ice  Co.,  5  Oa.  App.  436,  63  S. 
E.  562. 

There  are  certain  other  assignments  of  er- 
ror upon  the  charge  of  the  court;  but  they 
are  not  well  taken.  They  will  not  be  re- 
ported, as  they  present  no  question  of  gen- 
eral importance  or  Interest. 

3.  It  is  insisted  that  the  proof  did  not  au- 
thorize the  amount  of  the  verdict  rendered. 
It  was  shown  on  the  trial  that  the  contract 
price  for  the  work  was  $363.82;  that  the  til- 
ing and  the  freight  on  it  cost  the  plaintiffs 
$166.46,  and  that  the  cost  of  laying  the  tile 
would  have  been  $80;  that  the  plaintiffs 
had  received  from  the  resale  of  the  tiling 
the  sum  of  $95.  By  an  ingenious  method 
of  calculation  counsel  for  the  plaintiffs  in 
error  attempt  to  show  that  the  plaintiffs' 
loss  under  this  state  of  facts  was  only  $22.- 
36.  The  process  of  calculation  suggested  Is 
as  follows:  By  adding  together  the  cost  of 
the  tile  and  the  freight  and  the  sum  which 
the  labor  would  have  cost  (making  a  total 
of  $246.46),  and  by  subtracting  this  from 
the  contract  price  the  result  is  $117.36 — the 
profit  which  the  plaintiffs  would  have  earn- 
ed if  the  contract  had  been  executed  accord- 
ing to  its  terms.  By  deducting  from  this 
$117.36  the  $95  for  which  the  tile  was  re- 
sold, the  result  obtained  is  $22.36.  which,  it 
is  argued,  represents  the  plaintiffs'  actual 
loss. 

In  this  calculation  counsel  are  guilty  of 
bad  mathematics.  Taking  the  figures  giv- 
en above  as  true,  it  will  be  seen  that.  If 
the  plaintiffs  had  completed  the  contract  ac- 
cording to  its  terms,  it  would  have  cost 
them  $246.46,  and  that  then  they  would 
have  been  entitled  to  receive  from  the  de- 
fendants the  sum  of  $363.82.  If  the  defend- 
ants had  renounced  the  contract  before  the 
plaintiffs  went  to  any  expense  toward  its 
performance,  they  would  have  been  primar- 
ily liable  for  the  contract  price,  but  would 
have  been  entitled  to  compel  the  plaintiffs 
to  credit  them  with  the  amounts  saved  by 
reason  of  being  relieved  from  performance; 
that  is  to  say,  the  plaintiffs'  recovery  in 
that  event  would  have  been  limited  to  $363.- 
82,  less  the  $246.46.  But  the  defendants  did 
not  break  or  renounce  the  contract  at  that 
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time,  nor  until  after  the  plaintiffs  had  gone 
to  the  expense  of  procuring  the  tiling,  which, 
on  account  of  Its  peculiar  pattern,  was  not 
worth  in  the  market  what  It  cost  to  have  it 
made.  The  defendants,  therefore,  were  en- 
titled to  have  the  contract  price  of  $3(53.82 
reduced  only  by  the  amoiut  which  the  plain- 
tiffs saved  on  the  Item  of  labor  ($80)  and 
the  amount  which  was  received  for  the  til- 
ing on  a  resale  thereof  ($95).  Therefore 
any  verdict  up  to  the  amount  of  $188.82 
(the  difference  between  $363.82  and  $175) 
would  have  been  authorized. 
Judgment  afi^med. 


(6  G&.  App.  in) 

BAKHR  V.  HOOKS.     (No.  1,342.) 
(Court  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  Bankbuptct  (§  42;l*)—DisoHABGB— "Prov- 
able Debt." 

A  discharge  in  bankruptcy  may  be  a  good 
defense  against  all  debts  of  the  bankrupt  which 
were  provable  at  the  time  of  the  adjudication 
in  bankruptcy;  but  the  probability  that  one 
who  has  retained  title  to  a  horse,  which  has 
been  sold  by  the  purchaser  by  a  third  person  un- 
der a  warranty  of  title,  will  retake  such  horse, 
and  that  thereby  a  breach  of  the  warranty  will 
result,  is  not  a  ''provable  debt"  within  the 
meaning  of  the  bankruptcy  act 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Diff.  §  421.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  t>,  p.  574G.J 

2.  Sales  (|  430*)— Wabbantt  of  Titlb>— De- 
fenses. 

One  who  warrants  title  is  not  relieved  from 
his  warranty  bv  the  suggestion  of  an  ineffectual 
means  of  retaming  possession  against  an  im- 
pending attack  and  an  offer  to  pay  attorney's 
fees  to  present  a  worthless  defense  thereto. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  i  430.*] 

8.  Sales  (|  441*)— Bbeaoh  of  Wabbanty  of 
TiTL»—Ac?riONs— Evidence— SuFFiciENOT. 
No  error  of  law  is  assigned.    The  evidence 

authorised  the  verdict,  and  no  reason  appears 

why  a  new  trial  should  have  been  granted. 
[Ed.  Note.— For  other  cases*  see  Sales,  Dec 

Dig.  S  441.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge. 

Action  by  C.  C.  Hooks  against  W.  A.  Baker. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Ira  S.  Chappell,  for  plaintiff  In  error.  W. 
C.  Davis  and  J.  S.  Adams,  for  defendant  in 
error. 

RUSSELL,  J.  Baker  bought  a  horse  from 
Smith  to  which  Smith  retained  the  title. 
This  horse  Baker  swapped  to  Hooks  for  a 
certain  roan  horse.  Baker  filed  an  applica- 
tion in  bankruptcy,  and  the  horse  he  obtained 
from  Hooks  was  taken  possession  of  by  the 
trustee  In  bankruptcy  and  sold  as  Baker's 
property.  After  Baker  was  adjudicated  a 
banld'upt,  Smith,  by  trover,  recovered  from 


Hoolu  the  horse  which  had  been  sold  to  him 
by  Baker,  and  Hooks  thereupon  brought  suit 
against  Baker  and  recovered  $105  upon  an 
alleged  breach  of  warranty.  Baker  denied 
that  he  had  warranted  the  title  of  the  horse 
to  Hooks;  but  the  jury  found  in  favor  of 
Hooks'  contention  that  Baker  had  warranted 
the  title.  Three  reasons  why  a  new  trial 
should  have  been  granted  are  urged  by  the 
plaintiff  in  error:  First,  that  the  evidence 
does  not  authorize  the  verdict  rendered  in 
favor  of  Hooks;  second,  that  Smith  ratified 
Baker*8  action  in  substituting  one  horse  for 
the  other ;  third,  that  if  there  was  a  breach 
of  warranty  of  title  it  was  a  provable  debt, 
and  was  discharged  In  bankruptcy. 

1.  We  will  consider  these  contentions  in 
inverse  order.  Then  is  the  finding  against 
Baker  unauthorized  by  reason  of  the  fact 
that  he  has  been  adjudicated  a  bankrupt ?v 
There  can  be  no  question  that  Baker's  dis- 
charge, which  appears  in  the  record,  would 
be  a  good  defense  as  against  all  provable 
debts;  and  for  this  reason  it  is  insisted 
that  the  breach  of  warranty,  if  any  existed, 
should  relate  back  to  the  original  transac- 
tion, which  antedated  Baker's  discharge,  and 
even  his  petition  in  bankruptcy.  However, 
was  Hooks'  claim  upon  the  breach  of  war- 
ranty ever  a  provable  debt  until  Smith  suc- 
ceeded by  trover  in  depriving  Hooks  of  the 
horse?  We  think  not,  and  for  this  reason 
we  are  of  the  opinion  that  the  breach  of  war- 
ranty cannot  relate  back  to  the  original  trans- 
action, because  it  only  had  its  birth  after  it 
was  ascertained  by  Smith's  assertion  of  his 
title  that  the  warranty  had  failed.  Till  then 
it  was  a  mere  contingent  liability,  and  not 
a  provable  debt  If  Smith  had  not  recovered 
the  horse  by  trover,  and  taken  it  from  Hooks* 
possession,  there  would  have  been  no  breach 
of  warranty;  and  who  could  have  said,  at 
the  time  that  Baker  was  adjudicated  a  bank- 
rupt, that  Smith  would  assert  his  title  to 
the  horse  which  he  had  retained?  It  is  true 
that  Smith  could  do  so;  but  it  was  not  cer- 
tain that  he  would  do  so,  and  until  he  had 
done  so,  and  Hooks  had  thus  lost  possession 
of  the  horse,  there  could  certainly  be  no 
provable  debt  The  breach  of  the  warranty 
having  arisen  after  the  adjudication  in  bank- 
ruptcy, the  plea  of  bankruptcy  presented  no 
defense,  and  was  properly  overruled  in  the 
verdict  of  the  Jury. 

2.  One  who  retains  title  to  a  given  piece 
of  personal  property  may  release  his  claim 
of  title,  and  may  ratify  the  act  of  another 
in  substituting  one  piece  of  property  for  an- 
other. In  the  latter  event,  however,  no  sub- 
stitution can  result,  except  upon  the  consent 
of  all  parties  at  interest  But,  even  if  it 
were  possible  for  Smith  to  have  consented 
for  Baker  to  substitute  a  horse  which  was 
not  included  or  mentioned  in  the  note  in 
which  the  title  was  reserved  (and  this  would 
not  be  possible),  nevertheless  the  contention 
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of  the  plaintiff  In  error  that  "Smith  was  es- 
topped from  setting  up  title  to  the  horse 
sold  by  Baker  to  Hooks,  because  he  bought 
the  substituted  horse  at  the  bankrupt  sale, 
and  that  therefore  Hooks  had  a  good  defense 
to  the  trover  brought  by  Smith,  is  not  sus- 
tained by  the  evidence,  nor  is  Smith  a  party 
-to  this  proceeding. 

A  contention  of  plaintiff  in  error  Is  that 
Baker  notified  Hooks  that  Smith  had  agreed 
to  the  substitution  of  the  horse  obtained 
from  Hooks  by  Baker  for  the  horse  sold  by 
Smith  to  Baker ;  that  he  had  bid  in  the  horse 
scheduled  by  Baker  in  his  application  for 
bankruptcy,  and  this  presented  a  good  de- 
fense to  Smith's  action  of  trover;  and  that, 
Inasmuch  as  Hooks  failed  to  malce  any  de- 
fense in  the  trover  proceeding,  he  is  estopped 
from  asserting  any  claim  upon  the  breach  of 
warranty.  Aside  from  the  point,  to  which 
we  have  alluded,  that  Smith  is  not  a  party 
to  the  present  action,  the  contention  of  the 
plaintiff  in  error  was  adjudged  adversely  to 
him  by  the  Jury,  and  the  finding  of  the  Jury 
is  supported  by  the  positive  testimony  of 
Smith,  who  testified  that  he  never  released 
his  claim  of  title  to  the  horse  he  had  sold  to 
Baker,  and  when  he  bought  the  horse  which 
Baker  had  obtained  from  Hooks  at  the  sale 
of  Baker's  bankrupt  estate  he  did  so  merely 
as  an  ordinary  buyer  seeking  a  bargain,  with- 
out any  claim  of  title  in  the  horse,  and  paid 
the  purchase  price  of  his  bid. 

8.  The  Jury  might  have  returned  a  verdict 
In  favor  of  the  plaintiff  in  error;  but  the 
verdict  in  favor  of  the  defendant  in  error 
Is  amply  supported  by  the  evidence,  and  no 
reason  appears  why  the  trial  Judge  should 
have  granted  a  new  trial  overruling  the  find- 
ing of  the  Jury  upon  Issuable  facts.  Baker 
testified,  it  is  true,  that  he  made  no  warranty 
of  title  to  Hooks;  but  Hooks  testified  that 
he  dld«  This  is  the  turning  point  in  the 
case,  because  it  is  uncontested  that  Smith 
had  the  title  to  the  bay  horse  which  Baker 
traded  to  Hooks,  and  that  after  Baker  was 
adjudicated  a  bankrupt  Smith  recovered 
this  horse  from  Hooks  by  trover.  Hooks 
testified  that  Baker  did  not  tell  him  that 
Smith  held  title  to  the  horse.  Baker  testi- 
fied that  he  did.  This  difference  is  immateri- 
al, as,  although  Hooks  was  charged  with  con- 
structive notice  of  the  reservation  of  title, 
which  was  recorded,  there  is  no  reason  why 
Baker  could  not  still  have  warranted  the 
title  and  have  protected  Hooks  against  loss 
i>y  settling  Smith's  claim.  The  fact  that 
Baker  told  Smith  to  defend  the  suit  which 
Smith  brought  against  him  for  the  horse, 
and  promised  to  pay  the  attorney's  fees.  Is  of 
no  importance  in  the  case,  because,  under 
Smith's  testimony,  he  never  having  ratified 
Baker's  sale  of  the  horse,  and  never  having 
claimed  any  Interest  in  the  animal  which 
Baker  received  in  lieu  thereof,  the  defense 
suggested  by  Baker  would  have  been  fruit- 


less, and  the  effect  of  the  Jnry^s  finding  was 
so  to  declare. 
Judgment  afllrmed. 


(6  Ga.  App.  164) 
DANIEL  V.  STATE.    (No.  1,797.) 

(Oourt  of  Appeals  of  Georgia.     May,  4,  1909.) 

1.  Review  of  EWiuence. 

The  evidence  authorized  the  verdict 

2.  CenaNAi,  I^w  (§  115e»)  —  New  Triai.  — 
Cumulative  EIvidenge. 

While  a  trial  judge  has  the  discretion  to 
grant  a  new  trial  because  of  newly  discovered 
evidence  which  is  cumulative  in  its  nature,  yet 
his  discretion  in  refusing  to  do  so  will  not  ordi- 
narily be  reversed.  Especially  is  this  true  where 
the  alleged  newly  discovered  evidence  bears  upon 
its  face  indicia  which  tend  so  to  discredit  it 
that  on  another  trial  the  result  would  probably 
not  be  changed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  St  3067-3071;  Dec  Dig.  | 
1156.*] 

3.  CamiNAL  I/AW  ((  913*}  —  Fobm  of  Sen- 
tence —  Gbounds  fob  New  Tbiai.. 

Matters  relating  to  the  form  or  substance 
of  the  sentence  cannot  legally  be  made  grounds 
for  a  new  trial.  If  the  sentence  is  tor  any 
reason  erroneous,  the  error  can  be  corrected  on- 
ly by  direct  exception. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  913.»] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee 
County;  Z.  A«  Ltttlejohn,  Judge. 

A.  B.  Daniel  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Henry  C  -Cameron,  for  plaintiff  in  error. 
Geo.  C.  Palmer,  Sol.  Gen.,  for  the  Stata 

POWELL,  J.    Judgment  afllrmed. 


(6  G«u  App.  112) 
HOLLOWAY  ▼.  MACON  GASLIGHT  ft  WA- 
TER CO.     (No.  1,113.) 

(Court  of  Appeals  of  Georgia.     May  4,  1909.) 

Affibhance  on  Appear. 

The  Supreme  Court  having  held,  in  answer 
to  a  question  certified  by  this  court,  that  the 
petition  was  subject  to  general  demurrer,  the 
judgment  of  the  trial  court  is  affirmed. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Boht 
Hodges,  Judge. 

Action  by  J.  D.  HoIIoway  against  the  Ma- 
con Gaslight  ft  Water  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Certified  to  the  Supreme  Court  (04  S.  B» 
330),  and  questions  answered.  Judgment 
affirmed. 

T.  J.  Cochran  and  Hall  ft  Hall,  for  plain- 
tiff in  error.  N.  E.  ft  W.  A.  Harris,  for  de- 
fendant in  error. 


POWELL^  J.     Aflirmed. 
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(6  Oa.  App.  leO) 

BIOB  ▼•  STATE. 


(No.  1,783.) 


(Conrt  of  Appeals  of  Georgia.     May  4,  1009.) 

1.  Lab^eny  (§  15*)— Taking— BAII.MBNT. 

Where  it  is  shown,  upon  the  trial  of  a  de- 
fendant under  an  accusation  for  simple  larceny, 
that  he  borrowed  from  the  prosecutor  the  ar- 
ticle of  personalty  charged  in  the  accusation  for 
a  mere  temporary  purpose  of  his  own,  and  took 
it  without  the  prosecutor's  consent,  and  car- 
ried it  away  to  another  state,  and  the  testi- 
mony is  such  as  to  justify  the  inference  that 
the  borrowing  and  the  carrying  away  were  with 
intent  to  steal,  the  conviction  is  lawful. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  39-42;    Dec.  Dig.  t  16.*] 

2.  Labcent  (§  15*)— Larceny  After  Trust. 

In  cases  of  larceny  after  trust  delegated, 
under  section  191  of  the  Penal  Code  of  1895, 
it  must  appear  that  there  was  a  bailment  of 
the  article  converted  or  stolen,  and  that  the 
delivery  of  the  properly  to  the  defendant  was 
for  some  purpose  in  which  the  bailor,  or  some 
person  other  than  the  defendant,  had  an  in- 
terest and  a  benefit.  A  mere  temporary  loan 
of  the  property,  without  hire  or  other  benefit 
to  the  person  loaning,  is  not  such  a  fiduciary 
bailment  as  would  make  the  conversion  or  steal- 
ing of  the  property  larceny  lafter  trust,  as  dis 
tingaished  from  simple  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  IS  39-42;    Dec.  Dig.  (  15.*] 

(Syllabus  by  the  Court.) 

8.  Larceny  (S  15*)-~Con version  by  "Ba^^jx.** 
The  word  '*bailee,"  used  in  its  broad  sense, 
includes  every  person  to  whom  the  possession 
of  persona]  property  is  delivered  by  another; 
but,  as  used  in  Pen.  Code  189(5,  |  191,  which 
provides  that  any  factor,  commission  merchant, 
warehousekeeper,  etc.,  or  any  other  bailee,  who 
shall  fraudulently  convert  anvthing  of  value  in- 
trusted to  him,  shall  be  guilty  of  a  felony,  it 
is  necessary  that  the  character  of  the  relation 
be  a  more  fiduciary  one  than  that  arising  from 
a  mere  loan  for  the  benefit  of  the  borrower. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  IS  39-42;    Dec.  Dig.  §  15.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  672.] 

Russell,  J.,  dissenting. 

Error  from  City  Court  of  Blakely;  W.  A. 
Jordan,  Judge. 

Corrie  Rice  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

P.  G.  Thompson  and  James  &  Thompson, 
for  plalntlfiC  in  error.  Walter  G.  Park,  Sol., 
for  the  State. 


POWELL^  J-  !•  The  defendant,  a  wo- 
man, borrowed  a  pistol  from  the  prosecutor, 
stating  that  her  husband  hi|d  gone  away 
from  home  and  left  her  alone.  The  prose- 
cutor loaned  her  the  pistol,  that  she  might 
use  it,  for  three  or  four  days.  In  about 
two  days  after  she  borrowed  the  pistol  the 
woman  went  to  Alabama,  and  carried  the 
pistol  away  with  her,  and  never  offered  to 
return  it,  nor  made  any  explanation  of  her 
conduct  Some  months  later  she  was  ar- 
rested in  Alabama  and  brought  back  upon 
a  requisition.  She  was  accused  and  con- 
victed of  simple  larceny.     She  presents  the 


point  in  this  court  that,  if  there  was  any 
larceny,  it  was  larceny  after  trust  delegated, 
and  not  simple  larceny.  "If,  with  intent  to 
steal,  one  borrows  or  hires  a  horse  or  car- 
riage, as  he  pretends,  to  ride,  or  obtains  the 
loan  of  any  other  chattel,  ♦  ♦  ♦  his  of- 
fense, notwithstanding  this  consent  of  the 
owner,  is  larceny."  2  Bishop's  New  Crim- 
inal Law  (8th  Ed.)  §  813.  The  intent  to 
steal  is  inferable  from  the  defendant's  con- 
duct in  the  present  case. 

2.  The  real  question  is:  Was  the  offense 
simple  larceny,  or  was  it  larceny  after  trust 
delegated,  under  section  191  of  the  Penal 
Code  of  1895?  That  section  provides:  **If 
any  factor,  commission  merchant,  ware- 
house keeper,  wharfinger,  wagoner,  stage 
driver,  or  common  carrier  on  land  or  water, 
or  any  other  bailee,"  shall  fraudulently  con- 
vert anything  of  value  intrusted  to  him,  he 
shall  be  guilty  of  a  felony.  In  Sanders  v. 
State,  86  Ga.  718,  12  S.  E.  1058,  it  is  said 
that  the  words  "other  bailee,"  found  in  this 
section,  are  equivalent  to  the  words  "other 
like  bailee."  This  statement,  however,  was 
characterized  as  obiter,  and  not  binding,  in 
the  case  of  Cody  v.  State,  100  Ga.  109,  28 
S.  E.  106;  and  it  is  there  said  that  the 
words  "other  bailee"  were  intended  to  in- 
clude any  person  with  whom  money  or  oth- 
er thing  of  value  might  be  intrusted  or  de- 
posited. A  similar  criticism  was  made  up- 
on the  Sanders  Case  in  Weaver  v.  Carter, 
101  Ga.  213,  28  S.  E.  869,  and  in  Belt  v. 
State,  103  Ga.  15,  29  S.  E.  451.  While  the 
word  "bailee,"  in  its  broad  sense,  may  be 
construed  to  include  every  person  to  whom 
the  possession  of  personal  property  to  de- 
livered by  another,  yet  from  a  careful  read- 
ing of  the  Cody  Case  and  the  Belt  Case, 
supra,  it  will  be  seen  that  a  bailment  more 
fiduciary  in  its  character  than  that  of  a 
mere  loan  for  the  sole  benefit  of  the  borrow- 
er is  necessary  to  fulfill  the  legislative  in- 
tention in  the  employment  of  the  word.  In 
Cunnegin  v.  State,  118  Ga.  125,  44  S.  E.  846, 
the  prosecutor  voluntarily  delivered  the 
stolen  article  to  the  defendant,  who  carried 
it  away  and  disposed  of  it,  fraudulently  in- 
tending to  steal  it,  and  the  court  sustained 
the  conviction  of  simple  larceny,  saying 
that  "the  element  of  trust  of  the  character 
which  enters  into  all  cases  of  larceny  after 
trust  was  absent."  This  case  cites  Finkel- 
stein  V.  State,  105  Ga.  618,  31  S.  E.  589,  in 
which  it  is  shown,  in  the  course  of  the  argu- 
ment, that  while  the  words  "other  bailee," 
used  in  section  191  of  the  Penal  Code,  were 
not  so  restricted  in  meaning  as  was  indicat- 
ed in  the  obiter  in  the  Sanders  Case,  supra, 
yet  that  under  that  section  there  must  be  a 
"delegated  trust"  See,  also,  in  this  connec- 
tion, Harris  v.  State,  81  Ga.  758,  7  S.  E.  689, 
12  Am.  St  Rep.  355. 

Our  conclusion  is  that,  before  a  prosecu- 
tion will  lie  under  section  191  of  the  Penal 


•For  other  cases  see  same  tople  and  section  NUMBER  in  Deo.  it  Am.  Digs.  Id07  to  dato^  ft  Reporter  Indezee 
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Code,  It  must  appear  that  the  property  was 
delegated  to  the  defendant  upon  some  trust 
or  purpose  In  which  the  person  delivering 
the  article,  or  some  person  other  than  the 
defendant  himself,  has  an  Intcfrest  or  bene- 
fit, and  that  the.  mere  delivery  of  the  chat- 
tel to  the  defendant  as  a  temporary  loan, 
without  hire  and  for  the  benefit  of  the  de- 
fendant only,  does  not  create  such  a  bail- 
ment as  is  contemplated  by  that  section. 
Judgment  affirmed. 

RUSSELL,  J.,  dissents. 


<6  Oa.  App.  144) 

GELDBRS  V.   MATHEWS.     (No.  1,483.) 
(Court  of  Appeals  of  G^eorgia.     May  4,  1909.) 

Chattel  Mortgages  (§  283*)— Affidavit  of 
Illegality— Bon  D— Amendment. 

A  replevy  bond,  given  on  filing  an  affidavit 
of  illegality  by  the  defendant  in  a  mortgage  fi. 
fa.  issued  to  subject  personal  property,  con- 
tained conditions  varying  from  those  prescribed 
by  the  statute,  to  wit:  The  bond  was  condi- 
tioned for  the  delivery  of  the  property  at  the 
time  and  place  of  sale,  and  was  made  payabl* 
to  the  levying  officer,  when,  according  to  the 
statute,  it  should  have  been  conditioned  for  the 
return  of  the  property  when  called  for  by  the 
levying  officer,  ana  should  have  been  made  pay- 
able to  the  plaintiff  in  fi.  fa.  Held,  that  the 
bond  was  amendable  in  both  respects  before 
final  judgment,  so  as  to  make  it  conform  to 
the  requirements  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  §  283.*]  , 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Ben  Hill  Coun- 
ty;  U.  V.  Whipple,  Judge. 

Isadore  Gelders  filed  an  affldayit  of  il- 
legality to  the  levy  of  a  mortgage  fl.  fa.  on 
personal  property  by  Thomas  Mathewe.  Tbe 
affidavit  was  dismissed,  and  Gelders  brings 
error.     Reversed. 

Ryman  &  Wall,  for  plaintiff  in  error.  B. 
Wall,  for  defendant  In  error. 

HILL,  C.  J.  This  was  an  afladavlt  of  il- 
legality to  the  levy  of  a  mortgage  fi.  fa.  up- 
on personal  property.  Tbe  bond  filed  with 
the  afildavit  varied  from  the  replevy  bond 
required  in  such  cases  by  section  2766  of 
the  Civil  Code  of  1895  in  the  following  par- 
ticulars: First,  the  condition  of  the  bond 
was  for  the  delivery  of  the  property  levied 
upon  at  the  time  and  place  of  sale,  instead 
of  "for  the  return  of  the  property  when 
called  for  by  the  levying  officer";  second,  the 


levying  officer  was  made  the  obligee  in  the 
bond,  Instead  of  the  plaintiff  in  fl.  fa.  Be- 
cause of  the  variance  In  the  above  particu- 
lars a  motion  was  made  to  dismiss  the  affi- 
davit of  Illegality.  To  meet  this  motion 
plaintiff  in  illegality  offered  to  amend  the 
bond  60  as  to  make  it  conform  in  the  par- 
ticulars mentioned  to  the  terms  of  the  stat- 
ute. The  court  refused  to  allow  the  amend- 
ment and  dismissed  the  affidavit' of  illegality. 

1.  Wnlle  the  terms  and  conditions  of  the 
bond  in  the  particulars  mentioned  are  not 
in  accordance  with  the  requirements  of  the 
statute  in  such  cases,  these  defects  were 
clearly  amendable,  as  the  motion  to  amend 
was  offered  before  any  Judgment  of  the 
court  on  the  motion  to  dismiss  the  illegali- 
ty. The  Supreme  Court,  construing  section 
3505  of  the  Code  of  1882,  now  section  5123 
of  the  Civil  Code  of  1885,  distinx^tiy  holds 
that  a  bond  given  on  filing  an  affidavit  of 
illegality  by  the  defendant  tn  a  mortgage  fi. 
fa.  issued  to  subject  personal  property  falls 
under  the  terms  of  this  section,  and  that 
such  bond  is  amendable.  Lytle  v.  De 
Vaughn,  81  Ga.  228»  7  S.  B.  281.  What  is 
here  held  is  certainly  applicable  to  the 
variance  from  the  statute  in  the  condition 
of  the  bond  first  alluded  to. 

2.  We  think  this  holding  is  also  applicable 
to  the  second  variance  mentioned.  But, 
even  if  the  bond  was  not  amendable  by  mak- 
ipg  a  change  as  to  the  obligee  therein  men- 
tioned, it  was  accepted  by  the  levying  offi- 
cer and  the  papers  returned  Into  court 
While,  strictly  speaking,  it  is  not  in  this 
respect  a  statutory  bond,  it  was  a  good 
common-law  bond,  and  suit  could  have  been 
brought  on  it  in  the  name  of  the  sheriff  for 
the  use  of  plaintiff  in  fl.  fa.  Wall  v.  Mount, 
121  Ga.  831,  49  S.  B.  778;  Stroud  y.  Han- 
cock, 116  Ga.  332,  42  S.  B.  496. 

It  is  Insisted  by  the  plaintiff  in  error  that 
the  amendments  in  question  could  not  have 
been  properly  made  without  the  consent 
of  the  surety  in  the  bond.  We  do  not  think 
this  objection  well  founded.  The  defects 
indicated  by  the  amendment  in  the  terms 
of  the  bond  in  no  wise  affected  the  nsk 
of  the  surety,  or  increased  his  liability.  Be- 
sides, the  surety  signed  the  bond  with  the 
knowledge  of  the  law  that  it  was  amendable 
in  these  respects  under  the  statute,  and  the 
statute  also  provides  that  new  security  may 
be  given  after  an  amendment,  if  necessary. 

Judgment  reversed. 
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(150  N.  C.  669) 
PIERSON  ▼.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Carolina.     May  5, 
1900.) 

1.  Teleobaphs  and  Telephones  (5  38*)— 
Delivebt    op    Message  —  Delay  —  Neqli- 

OENGE. 

Where  a  measage  was  filed  with  the  tele- 
graph company  aa  a  night  message  on  Satur- 
day at  8  p.  m.,  and  was  not  delivered  till  nearly 
10  a.  m.  Monday,  diough  under  the  rules  of  tho 
company  it  should  have  been  delivered  by  8 
a.  m.  Sunday,  and  the  addressee  resided  with- 
in 200  yards  of  the  telegraph  office,  the  com- 
pany was  guilty  of  gross  negligence. 

[Ed.  Note.~-For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  t  33 ;  Dec  Dig.  S 
38.*] 

2.  Teleobaphs  and  Telephones  ((  73*)— 
Delivery  of  Message— Delay— Injubt  to 
Plaintiff— Question  fob  Juby. 

In  an  action  for  delay  in  delivering  a  tele- 
gram announcing  the  probable  death  of  a  niece 
of  the  addressee,  evidence  held  to  present  a 
question  for  the  jury  whether  the  addressee 
would  have  arrived  in  time  for  the  funeral  if 
the  message  had  been  properly  delivered. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  (  76;  Dec  Dig.  t 
73.*] 

B.  Teleobaphs  and  Telephones  (9  38*)— 
Deliveby  of  Message— Notice  of  Chab- 
acteb  of  Message. 

A  telegram,  stating  that  a  person  is  dying, 

puts   the   telegraph   company  on  notice   of  its 

importance  to  the  sendee  and  that  it  is  sent 

for  his  benefit 
[Ed.  Note.— For  other  cases,  see  Telegraphs 

and  Telephones,  Cent  Dig.  t  33;    Dec.  Dig.  18 

88.*] 

4.  Teleobaphs  and  Telephones  (S  73*)— 
Deliveby  of  Message— Delay— Actions — 
Question  fob  Juby. 

B}vidence  that  a  child  concerning  whose 
death  a  message  was  sent  to  plaintiff  was  his 
niece,  with  whom  he  had  lived  and  to  whom 
he  was  much  attached,  presented  a  case  for  the 
jury  as  to  whether  he  suffered  any  mental  an- 
guish from  inability  to  attend  her  funeral  by 
reason  of  delay  in  delivery  of  the  message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  t  76;  Dec.  Dig.  § 
73.*] 

Appeal  from  Superior  Court,  Caldwell  Coun- 
ty ;  Ward,  Judge. 

Action  by  R.  H.  Plerson  against  the  West- 
em  Union  Telegraph  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
No  error. 

Civil  action  for  damages  arising  from  de- 
lay in  delivering  a  telegram  to  plaintlflF,  as 
follows:  "Statesville,  N.  C.  Oct  13,  1906. 
B.  H.  Plerson,  Lenoir  N.  C.  Come  to  States- 
ville at  once  Hamp's  child  dying.  J.  H. 
Holden."  These  issues  were  submitted:  (1) 
Was  the  defendant  guilty  of  negligence  in  re- 
spect to  the  transmission  and  delivery  of  the 
telegram  to  the  plaintiff,  R,  H.  Pierson? 
Ads.  Yes.  (2)  If  J30,  was  the  plaintiff,  R.  H. 
Plerson,  Injured  thereby?  Ans.  Yes.  (3) 
What  damages,  if  any,  has  the  plaintiff  sus- 


tained?    Ans.  $300.*'     From   the   judgment 
rendered  defendant  appealed. 

Avery  &  Avery  and  Geo.  H.  Fearons,  for 
appellant  W.  C.  Newland,  Thos.  Newland, 
and  Lawrence  Wakefield,  for  appellee. 

BROWN,  J.  The  message  was  filed  with 
defendant  company  as  a  night  message  for 
transmission  on  Saturday,  October  13,  1906, 
at  8  p.  m.  It  was  delivered  to  the  plaintiff 
on  Monday  morning  between  9  and  10  o'clock. 
That  this  is  gross  negligence  is  not  open  to 
discussion.  Assuming  that  it  was  filed  and 
accepted  as  a  night  message,  under  the  rules 
of  the  company  it  should  have  been  delivered 
next  morning  about  8  o'clock  according  to 
the  testimony  of  defendant's  operator.  It 
was  not  received  at  Lenoir  until  9:42  a.  m. 
Sunday,  and  when  received  at  Lenoir  it  was 
addressed  to  the  care  of  Jim  Better,  instead 
of  Jim  Booth ;  but  there  is  no  evidence  that 
plaintiff  is  chargeable  with  that  error.  There 
is  no  evidence  of  any  effort  being  made  Sun- 
day morning  to  find  plaintiff  or  Jim  Better  in 
Lenoir,  although  the  former  resided  with- 
in 200  yards  of  the  telegraph  office.  We 
think  his  honor  did  not  err  in  directing  the 
jury  that  if  they  believed  the  evidence,  to 
answer  first  issue  *'yes."  The  real  defense 
of  the  defendant  is  based  upon -the  theory 
that,  if  the  telegram  had  been  delivered  on 
Sunday  morning,  according  to  contract,  the 
plaintiff  could  not  have  reached  Statesville 
in  time  to  attend  the  funeral,  and  that  there- 
fore the  plaintiff  has  failed  to  show  that  de- 
fendant's negligence  was  the  proximate  cause 
of  the  injury.  It  is  plain  that  there  was  no 
train  leaving  Lenoir  on  Sunday  morning 
which  he  could  have  taken,  as  the  only  Sun- 
day train  left  at  5  a.  m. ;  but  plaintiff  testi- 
fies he  would  have  gone  to  Statesville  Sun- 
day morning  had  he  received  the  message, 
and  that  he  could  have  gotten  there  for  the 
funeral  by  driving  to  Hickory.  The  possibili- 
ty of  such  an  achievement  was  contested  by 
defendant,  but  we  think  his  honor  properly 
submitted  the  question  to  the  jury  when  he 
told  them  **that  the  plaintiff  must  show  to 
your  satisfaction  that  he  could  have  gone  to 
Statesville  before  the  funeral."  Upon  this 
contention  his  honor  fairly  submitted  to  the 
consideration  of  the  jury  the  evidence  and 
facts  relied  on  by  defendant  as  well  as  plain- 
tiff. 

It  is  further  contended  that  there  is  no  evi- 
dence that  the  plaintiff  suffered  any  mental 
anguish.  The  character  of  the  message  put 
defendant  upon  notice  of  its  importance  to 
the  sendee,  and  that  it  was  sent  for  his  bene- 
fit The  testimony  shows  that  the  dying 
child  was  plaintiff's  niece,  with  whom  he  had 
lived  in  his  brother's  house,  and  that  he  was 
much  attached  to  her.  It  is  true  that  plain- 
tiff does  not  use  as  strong  language  in  en- 
deavoring to  portray  his  grief  as  is  some- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  it  Am.  Digs.  1907  to  date,  ft  Reporter  IndezM 
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times  employed;  but  facts  sometimes  speak 
louder  than  words,  and  both  together  made 
out  a  case  sufficiently  strong  to  be  submitted 
to  the  Jury. 
No  error. 

(150  N.  C.  57B) 

GARRISON  ▼.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     May  5, 
1909.) 

1.  Cabbiebs  (S  20*)— Regulations -r- Psnax- 
TiES— Defenses. 

When  a  carrier  ahows  the  existence  of 
conditions  for  which  it  is  not  responsible,  pre- 
venting the  discharge  of  its  duty  to  receive 
?:ood3  for  shipment,  it  will  not  be  held  liable 
or  the  penalty  imposed  by  Revisal  1905,  § 
2631,  for  failure  to  receive  and  ship  goods. 

[Ed.  Note.— -For  other  cases,  see  Carriers, 
Dec.  Dig.  t  20*] 

2.  Statutes  (§  174*)— Constbuotion  —  Gen- 
SBAL  Rules. 

The  court  will  not  attribute  to  the  Legisla- 
ture the  intention  to  punish  the  failure  to  do 
an  impossible  thing. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  264;   Dec.  Dig.  §  174.*] 

8.  Cabbiebs  (8  20*)  —  Regulation  —  Penal- 
ties—Tendeb  of  Goods. 

To  entitle  a  shipper  to  the  penalty  impos- 
ed by  Revisal  1905,  §  2631,  for  a  carrier's  fail- 
ure to  receive  freight  for  shipment,  it  must  be 
tendered  at  a  regular  depot  and  during  busi- 
ness hounk. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  20.*] 

4.  Cabbiebs  (§  20*)  —  Regulation  —  Penal- 
ties—**Refusal  to  Receive  Shipment.*' 

V  Where  a  shipper  was  permitted  to  place 
lumber  on  a  car,  but  the  carrier  refused  to  re- 
ceive it  for  shipment,  or  to  issue  a  bill  of  lad- 
ing for  it,  this  was  a  "refusal  to  receive"  it, 
within  Revisal  1905,  §  2631,  imposing  a  penalty 
for  such  refusal. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  I  20.*] 

5.  Cabbiebs  (8  20*)  —  Regulation  —  Penal- 
ties—Excuse  OF  Cabbieb. 

That  the  consignee  of  freight  failed  to  un- 
load cars  consigned  to  him,  creating  a  conges- 
tion of  traffic  at  the  point  of  destination,  was 
not  a  sufficient  excuse  for  the  carrier's  refusal 
to  receive  and  issue  a  bill  of  lading  for  an  ad- 
ditional shipment  to  relieve  the  carrier  from 
liability  for  the  penalty  imposed  by  Revisal 
1905,  I  2631,  for  refusal  to  receive  freight  for 
shipment 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.   Dig.   t  20.*] 

6.  Cabbiebs  (§  21*)— Regulation— Discbim- 

INATION. 

At  common  law  and  under  Revisal  1905,  { 
3749,  it  is  an  indictable  offense  for  a  common 
carrier  to  unjustly  discriminate  between  mem- 
bers of  the  public. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.   Dig.  §  21.*J 

7.  Cabbiebs  (§  20*)  —  Regulation  —  Penal- 
ties—"Tendeb  AND  Refusal  op  Fbeight.** 

Where  a  shipper  placed  lumber  on  a  car 
with  the  carrier's  consent  and  demanded  a  bill 
of  ladinz,  which  was  refused,  and  went  to  the 
agent  of  the  carrier  two  or  three  times  and 
asked  if  he  had  shipped  the  car  load,  and  he 
said  he  had  not,  and  plaintiff  refused  to  unload 
the  car,  there  was  a  tender  and  refusal  to  ship 
on   each   day    from   the   time   the   goods   were 


placed  in  the  car  nntil  thev  were  finally  ship- 
ped, within  Revisal  1906,  §  2631,  imposing  a 
penalty  of  $50  for  each  day  a  carrier  refuses 
to  receive  freight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  20.*] 

8.  Statutes  (§  241*)—CoNSTBUcnoN— Penal 
Statutes. 

While  penal  statutes  are  to  be  construed 
strictly  against  the  party  against  whom  they 
are  enforced,  they  are  not  to  be  construed  so 
as  to  make  tnem  of  no  effect 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  322,  323 ;    Dec.  Dig.  t  241.*] 

9.  Commebcb  (§61*)— Means  of  Regulation 
—Cabriers— Penalties. 

Revisal  1905,  §  2631,  imposing  a  penalty 
for  a  carrier's  refusal  to  receive  freight  for 
shipment,  as  applied  to  a  shipment  between 
points  within  the  state,  and  in  the  absence  of 
specific  action  by  Congress  or  the  Interstate 
Commerce  Commission,  is  not  invalid  as  a  regu- 
lation of  interstate  commerce,  though  it  may  in- 
directly affect  interstate  commerce, 

[Ed.  Note.— For  other  cases,  see  Commerce^ 
Cent.  Dig.  §§  81,  84;   Dec.  Dig.  §  61.*J 

10.  CoMMEBCE   (§   61*)- Means   of   Regula- 
tion—Cabbiebs— Penalties. 

That  Revisal  1905,  §  2631,  may  in  certain 
cases  affect  interstate  shipments,  does  not  in- 
validate the  statute,  but  merely  gives  an  addi- 
tional excuse  to  the  carrier  for  nonperformance. 
[Kd.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  9  61.*1 

11.  Cabbiebs  (8  20*)—Rbgui^tion  —  Penal- 
ties—Po  web  TO  Impose. 

The  state  has  power  to  impose  penalties 
upon  carriers  for  failure  to  discharge  public 
duties,  provided  they  are  not  so  enormous  that 
the  carrier  is  prevented  from  resorting  to  the 
courts  to  determine  the  validity  of  the  statute. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  20.*] 

12.  Cabbiebs  ((  2*)  —  Regulation  —  Penal- 
ties. 

Revisal  1905.  §  2631,  imposing  a  penalty  of 
$50  for  each  day  s  failure  to  receive  freight  for 
shipment,,  is  not  invalid  as  imposing  a  penalty 
which  would  prevent  the  carrier  from  resorting 
to  the  courts  to  determine  the  validity  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  2.*] 

Appeal  from  Superior  Court,  Buncombe 
County ;  Guion,  Judge. 

Action  by  W.  A.  B.  Garrison  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  No 
error. 

This  action  is  instituted  for  the  recovery 
of  the  penalty  imposed  by  section  2631.  R» 
vlsal  1905,  for  failure  to  receive  a  car  load 
of  lumber  tendered  defendant  by  plaintiff  at 
Black  Mountain  Station  to  be  shipped  to 
W.  H.  Westall  at  Asheville;  both  points  be- 
ing within  this  state.  The  facts,  as  stated  in 
defendant's  brief,  are:  Plaintiff  had  con- 
tracted to  sell,  lumber  f.  o.  b.  cars  at  Black 
Mountain  to  Westall  at  Asheville.  Plaintiff 
hauled  the  lumber  to  Black  Mountain,  load- 
ed it  on  cars  furnished  by  defendant  June''?, 
1906,  and  demanded  a  bill*  of  lading,  which 
defendant's  agent  declined  to  give  to  him  up- 
on the  ground  that  an  embargo  had  been 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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placed  upon  Bhlpmentt  of  lumber  coneisned 
to  W.  H.  Westall  and  English  &  Co.  at  Ashe- 
ville  on  account  of  accumulation  of  business 
for  them  at  that  point  When  the  embargo 
against  Westall  was  placed,  there  were  many 
loaded  cars  on  defendant's  yard  at  Asheville 
for  him  which  he  could  not  or  would  not 
handle,  and  this,  with  other  conditions,  creat- 
ed a  congested  condition  of  the  Asheville 
yards  and  caused  the  embargo  to  be  placed 
upon  shipments  to  him.  There  was  evidence 
tending  to  show:  That  the  defendant's  yards 
and  tracks  at  Asheville  were  congested  by  an 
unusual  number  of  cars  of  freight  which  were 
left  unloaded.  That  on  May  80,  1906,  defend- 
ant's superintendent  issued  the  following  no- 
^ce  to  "All  Agents,  Asheville  Division:  Un- 
til further  notice,  place  embargo  on  all  ship- 
ments of  lumber  consigned  to  W.  H.  Westall 
and  English  &  Co.  at  Asheville,  N.  C,  account 
accumulation  of  business  for  these  people 
at  Asheville."  On  June  16th  the  embargo 
against  Westall  was  canceled.  There  was  evi- 
dence tending  to  show:  That,  before  and 
during  the  time  of  the  embargo,  defendant 
had  on  its  yard  and  tracks  at  Asheville  for 
Westall  some  18  or  20  cars  of  lumber — ^had 
more  than  could  be  placed  on  his  tracks  for 
unloading,  and  they  occupied  other  tracks. 
That  they  congested  the  yard  and  occupied 
cars  that  defendant  required  to  move  other 
freight  on  the  line.  The  traffic  in  the  sum- 
mer of  1906  was  one-third  heavier  than  ever 
before.  Plaintiff  testified  that  he  made  sev- 
eral demands  upon  defendant's  agent  for  a 
bill  of  lading,  each  of  which  were  refused 
until  June  20,  1906,  when  he  gave  him  the 
bill  and  shipped  the  car.  The  only  issue 
submitted  to  the  Jury  was  directed  to  the 
number  of  days  which  defendant  refused  to 
receive  the  car  load  of  lumber.  Under  In- 
structions of  his  honor  the  Jury  found  a  de- 
lay of  "nine  days  deducting  two  Sundays." 
His  honor  rendered  Judgment  for  the  penalty 
of  $50  a  day,  Imposed  by  the  statute,  amount- 
ing to  $450.  Defendant  excepted  and  appeal- 
ed, assigning  errors  set  out  in  the  opinion. 

W.  B.  Rodman,  Moore  &  Rollins,  and  R. 
G.  Lucas,  for  appellant  Craig,  Martin  & 
Winston,  for  appellee. 

CONNOR,  J.  The  exceptions  to  the  rul- 
ings of  his  honor  are  not  very  clearly  stated 
in  the  record,  but  in  the  well-considered  brief 
of  defendant'd  counsel  the  questions  argued 
before  us  are  thus  formulated:  (1)  Was  the 
defendant  entitled  to  have  its  reasons  and 
excuses  for  not  issuing  the  bill  of  lading,  on 
demand,  considered  by  the  Jury?  (2)  Can  the 
plaintiff  recover  a  penalty  for  each  day  of 
delay  to  ship  without  showing  a  dally  renew- 
al of  the  tender?  (3)  Is  the  statute  (Revisal 
1905,  S  2631)  void:  (a)  As  a  regulation  of 
interstate  commerce  In  conflict  with  article  1, 
t  8,  cl.  3,  of  the  Constitution;  (b)  as  being 
in  conflict  with  the  fourteenth  amendment 
to  the  federal  Constitution? 


In  dlBCUSsing  the  first  question  we  are  un- 
certain whether  his  honor  was  of  the  opinion 
that  the  statute  imposed  upon  the  defendant 
an  absolute  duty  to  receive  plaintiff's  lumber 
for  shipment  to  Westall,  and  that  no  defense 
was  open  to  it  other  than  "the  act  of  God 
or  the  public  enemy,"  or  whether,  taking  all 
of  the  evidence  as  true,  it  failed  to  show  such 
a  condition  as  excused  the  defendant  from 
receiving  the  lumber  for  shipment  to  West- 
all.  Having  received  the  testimony,  over 
plaintiff's  objection,  it  would  seem  that  his 
honor  was  of  the  opinion  that  no  valid  de- 
fense was  established.  As  the  construction 
of  the  statute  has,  in  this  and  other  appeals, 
been  pressed  upon  our  consideration,  ,we 
think  it  well  to  discuss  and  decide  it  Sec- 
tion 2631  provides  that  transportation  com- 
panies "whose  duty  it  is  to  receive  freight 
for  shipment"  shall,  for  refusing  to  receive 
all  freight  "whenever  tendered"  to  its  agent, 
etc.,  forfeit  and  pay  a  penalty  of  $50  for 
each  day  it  refuses  to  receive  said  freight 
together  with  actual  damages  sustained.  The 
freight  must  be  tendered  at  a  regular  depot 
and  within  business  hours.  Alsop  v.  Express 
Co.,  104  N.  C.  278,  10  S.  B.  297.  6  L.  R.  A. 
271.  It  is  well  settled  that,  when  statutes 
give  new  and  additional  remedies  for  the  en- 
forcement of  rights  and  duties  given  or  Im- 
posed by  the  common  law,  unless  a  contrary 
intention  is  manifested,  the  courts  will  not 
assume  that  the  Legislature  intended  to  en- 
large or  modify  the  common-law  fight  or 
duty.  This  we  think  is  illustrated  by  the 
decisions  of  this  court 

In  Branch  v.  Railroad,  77  N.  C.  347,  the 
first  case  in  which  a  statute  imposing  a  pen- 
alty upon  a  common  carrier  came  before  the 
court,  it  was  insisted  by  the  defendant  that, 
although  the  language  of  the  statute  was 
imperative  and  contained  no  exonerating  or 
excusing  exceptions,  it  was  open  to  the  de- 
fendant to  show  that  conditions  existed  which 
excused  it  from  performance  of  the  duty 
and  liability  for  the  penalty.  The  statute 
(Acts  1874-75,  p.  322,  c.  240;  Code  1883,  { 
1967)  Imposed  a  penalty  of  $25  a  day  for 
**permittlng  freight  to  remain  unshipped  for 
more  than  five  days  unless  otherwise  agreed." 
Mr.  Justice  Rodman,  In  an  able  opinion, 
held  that:  "The  act  does  not  supersede  or 
alter  the  duty  or  liability  of  the  company  at 
common  law.  The  penalty  in  the  case  provid- 
ed for  is  superadded.  The  act  merely  en- 
forces an  admitted  duty."  He  further  says 
that  it  was  not  necessary  to  decide  whether 
"any  excuse,  short  of  the  act  of  God  or  the 
king's  enemies,  would  suffice,"  because  "the 
excuse  offered  was  insufficient"  He  proceed- 
ed, however,  to  discuss  the  reasons  assigned 
for  not  discharging  the  duty,  and  concludes 
that  the  conditions  which  were  shown  "were 
brought  about  by  its  own  acts  in  inducing 
large  shipments  from  points  beyond  its  south- 
ern terminus."  The  defendant  was  an  intra- 
state road. 

In  Keeter  v.  Railroad,  86  N.  a  346,  de- 
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fendant  showed  tbat  there  was  an  accumnla- 
tlon  of  cars  at  Its  depot  at  Halifax,  N.  C. 
The  court,  without  discussing  the  question, 
said  that  the  excuse  was  insufficient,  citing 
Branch's  Case,  supra.  It  did  not  appear 
how  the  conditions  at  Halifax  were  brought 
about  The  court  disposed  of  the  question 
by  saying  that  "it  was  the  duty  of  defendant 
to  provide  cars  for  the  transportation  of  all 
the  freight  delivered."  This  language  indi- 
cated the  opinion  that  the  duty  was  abso- 
lute, and  that  no  excuse  could  be  heard  to 
avoid  the  recovery  of  the  penalty,  when  it 
was  not  discharged. 

At  the  next  term  Whitehead  ▼.  Railroad, 
87  N.  C.  255,  was  before  the  court.  The  con- 
ditions urged  by  defendant  as  an  excuse  for 
falling  to  ship  within  five  days  were  found 
by  the  superior  court  and  set  out  upon  the 
record.  Plaintiff  relied  upon  the  language 
used  In  Keeter's  Case,  supra.  Ashe,  J.,  who 
wrote  the  opinion  In  this  case,  said:  "It 
may  be  well  to  observe  that  the  court  did 
not  go  Into  the  discussion  of  that  question," 
because  the  delay  did  not  go  beyond  five 
days.  The  learned  and  always  candid  Jus- 
tice said:  "The  court  could  not  have  in- 
tended to  hold  that  there  could  be  no  excuse, 
when  it  was  citing  Branch's  Case  with  ap- 
proval, in  which  It  is  conceded  that  excuses 
may  be  admitted."  After  discussing  the 
facts  found  by  the  Judge,  he  concludes: 
**The  delay  in  making  the  shipment,  then,  it 
seems,  has  not  been  caused  by  any  act  of 
negligence  or  default  on  the  part  of  the  de- 
fendant, but  resulted  from  the  concurrence 
of  circumstances  entirely  beyond  its  con- 
trol." Smith,  C.  J.,  in  a  concurring  opinion, 
after  citing  authorities  holding  that  exoner- 
ating conditions  may  be  shown,  says:  "This 
seems  to  me  a  just  view  of  the  carrier's  lia- 
bility at  common  law;  and  the  statute,  as 
this  court  declares  in  the  case  cited,  does 
not  enlarge  or  extend  the  obligation,  but 
merely  provides  an  additional  method  of 
enforcing  It."  Justice  Ruffln  dissented  from 
the  conclusion  reached  In  regard  to  the 
sufficiency  of  the  conditions  shown,  to  ex- 
cuse defendant  from  discharging  the  duty, 
but  concurred  that  the  statute  created  no 
new  duty,  and  that  conditions  could  be 
shown  In  excuse.  He  said  that  the  effect  of 
the  statute  was  not  to  enlarge  a  common- 
law  duty,  but  "is  Intended  simply  to  enforce 
an  admitted  duty."  In  regard  to  the  condi- 
tions which  would,  In  his  opinion,  be  held 
sufficient  to  excuse  the  carrier,  he  says: 
'Nothing  short  of  that  diligence  which  would 
acquit  the  defendant  of  his  common-law 
duty  and  liability  should  be  allowed  to  ex- 
onerate it  from  the  penalty  prescribed  by 
the  statute." 

We  conclude  from  these  decisions,  sustain- 
ed by  reason,  that  when  the  carrier  shows 
the  existence  of  conditions,  for  which  it  Is 
not  responsible,  preventing  or  rendering  Im- 
possible the  discharge  of  the  duty,  it  will 


not  be  liable  for  the  penalty.  The  principle 
which  commends  Itself  to  us  as  Just  is  thus 
stated  by  Judge  Ashe:  "When  the  facts 
show  that,  by  force  of  circumstances  for 
which  it  was  in  no  way  responsible,  the 
carrier  was  disabled  from  performing  the 
duty  Imposed  by  the  statute,  it  would  be  un- 
just to  punish  it  for  failing  to  comply  with 
its  requirements." '  Keeping  this  principle  in 
view,  the  validity  of  the  claim  for  excuse  or 
exoneration  must  depend  very  largely  upon 
the  facts  In  each  case  as  they  are  presented. 
While  the  policy  of  the  legislation  which  has 
for  its  object  the  enforcement  of  the  per- 
formance of  the  duty  to  the  public  by  trans- 
portation companies  should  be  sustained, 
the  statutes  should  be  so  construed  and  en- 
forced as  to  advance  the  remedy  and  sup- 
press the  evil  without,  at  the  same  time,  be- 
coming harsh,  unjust,  and  oppressive.  When 
a  new  and  additional  duty  is  Imposed  by  the 
statute,  we  can  see  no  reason  why  the  same 
principle  should  not  prevail.  It  Is  an  elemen- 
tary rule  In  the  construction  of  statutes  that 
the  court  will  not  attribute  to  the  Legisla- 
ture the  intention  to  punish  the  failure  to  do 
an  impossible  thing.  "No  text  imposing  ob- 
ligations is  understood  to  demand  impossible 
things."  Walker  v.  Railroad,  137  N.  C.  163, 
49  S.  B.  84;  Stone  v.  Railroad,  144  N.  C. 
226,  56  S.  E.  932.  "Acts  of  Parliament  are 
to  be  so  construed  as  no  man  that  is  inno- 
cent or  free  from  injury  or  wrong  be,  by 
a  literal  construction,  punished  or  endan- 
gered." Margate  Pier  Co.  v.  Hannam,  3 
Bam.  &  Aid.  266.  The  court  should  enforce 
the  legislative  will,  as  expressed  In  the  stat- 
ute, remembering  "the  letter  killeth  while 
the  spirit  glveth  life." 

The  validity  of  statutes  enacted  for  the 
purpose  of  compelling  common  carriers  to 
discharge  their  duty  to  the  public,  by  the 
imposition  of  penalties,  has  been  In  some  in- 
stances, successfully  attacked  by  reason  of 
harsh  and  literal  construction  given  them 
by  the  court.  This  is  Illustrated  by  the  case 
of  Houston,  etc.,  R.  R.  Co.  v.  Mayes,  201  U. 
S.  321.  26  Sup.  Ct.  491,  50  L.  Ed.  772,  strong- 
ly urged  upon  our  attention  in  this  and  other 
cases.  The  statute  of  Texas,  upon  which 
that  decision  is  based,  required  the  carrier, 
upon  demand,  to  furnish  cars.  No  excuse 
was  named  in  the  statute  other  "than  strikes 
or  other  public  calamities."  The  Texas  court 
held  that  the  duty  was  imperative,  and  no 
other  excuse  than  that  named  in  the  statute 
could  be  heard  for  failure  to  comply  with 
the  demand  for  cars.  The  validity  of  the 
statute  was  called  into  question  upon  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States.  It  was  insisted  that  the  stat- 
ute violated  the  commerce  clause  of  the 
Constitution,  as  Is  contended  by  defendant 
in  this  case.  Justice  Brown  said:  "An  ab- 
solute requirement  that  a  railroad  shall  fur- 
nish a  certain  number  of  cars  on  a  specified 
day  regardless  of  every  consideration,  ex- 
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cept  strikes  and  other  public  calamlttes, 
transcends  the  police  powers  of  the  state 
and  amounts  to  a  burden  upon  Interstate 
eommerce."  In  Texas,  etc.,  R.  R-  v.  Loving, 
96  S.  W.  451.  the  Court  of  Civil  Appeals 
held  that  the  duty  imposed  'by  the  statute 
was  Imperative.  This  court  has  never  so 
held.  The  principle  announced  in  Branch's 
Case,  supra,  and  approved  in  the  other  cases 
cited,  has  never  been  called  into  question. 
In  Stone's  Case,  supra,  we  said:  "We  should 
be  slow  to  find  In  the  language  pf  a  statute 
the  imposition  of  a  penalty  for  the  omission 
to  perform  a  duty,  the  standard  of  which  is 
fixed  by  the  law,  which  did  not,  either  in 
terms  or  by  necessary  intendment,  except 
from  its  operation  causes  which  a  high  de- 
gree of  foresight  and  precaution  could  not  an- 
ticipate or  prevent"  In  Alsop  v.  Express  Co., 
304  N.  C.  278,  10  S.  B.  297,  6  L.  R.  A.  271.  it 
was  held,  in  an  able  and  well-sustained  opin- 
ion <by  Mr.  Justice  Avery,  that  Acts  1879,  p. 
840,  c  182  (Revlsal  1905,  §  2631),  enlarged.the 
common-law  duty  of  common  carriers  to  re- 
ceive all  freight  tendered  them  for  shipment 
by  requiring  them  to  do  so  "whenever  tender- 
ed." In  other  words,  the  statute  prescribes 
what  is  the  reasonable  time  within  which  they 
must  perform  the  duty — ^receive  the  freight. 
It  must  be  tendered  at  a  regular  depot  and 
during  business  hours.  Alsop's  Case,  supra. 
While,  both  at  common  law  and  with  the 
superadded  duty  Imposed  by  the  statute,  the 
carrier  must  receive  the  freight  whenever 
tendered,  yet,  upon  the  authority  of  the 
cases  cited,  if  it  is  shown  that  by  reason  of 
controlling  conditions  for  which  the  carrier 
Is  not  responsible,  such  as  the  destruction 
by  fire  of  warehouses,  wharfs,  platforms, 
tracks,  etc.,  'before  a  reasonable  time  to  re- 
build has  elapsed  or  the  unexpected  tender- 
ing of  an  extraordinary  quantity  of  freight 
at  a  depot  and  probably  other  unforeseen 
causes,  the  duty  cannot  be  performed,  it 
would  not  be  liable  for  the  penalty. 

It  is  not  practicable,  in  the  discussion  of 
this  appeal,  to  do  more  than  apply  these  gen- 
eral principles  to  the  facts  in  the  case.  This 
brings  us  to  a  consideration  of  the  defense 
offered  by  defendant  as  an  excuse  for  not  re- 
ceiving plalntiflP's  freight.  Do  they  establish, 
or  tend  to  establish,  any  valid,  legal  excuse? 
While  plaintiff  was  permitted  to  place  the 
lumber  on  the  car  at  Black  Mountain,  it  is 
conceded  that  defendant  refused  to  receive 
it  for  shipment  or  to  issue  a  bill  of  lading 
for  it  This  was  a  refusal  to  receive.  Twlt- 
ty  V.  Railroad,  141  N.  C.  355,  53  S.  E.  957. 
It  is  not  suggested  that  any  conditions  exist- 
ed at  Black  Mountain  which  prevented  de- 
fendant from  receiving  for  shipment  all 
freight  tendered,  or  that  it  did  not  have  the 
necessary  cars  for  the  purpose  of  transport- 
ing, or  that  the  track  was  obstructed.  For 
any  and  all  other  persons,  except  Westall 
and  English  &  Co.,  the  defendant  was  ready 
and  able   to   perform   its  duty   to  receive 


freight  for  shipment  It  will  be  observed 
that  the  plaintiff  had  contracted  to  sell  the 
lumber  and  deliver  to  Westall  f .  o.  b.  Hence 
the  defendant  upon  receipt  of  the  lumber, 
would  have  owed  no  further  duty  to  plain- 
tiff^ For  any  delay  in  transporting  and  de- 
livering, within  a  reasonable  time,  as  pre- 
scribed by  the  statute,  defendant  would 
have  been  liable  to  Westall.  The  defense, 
then,  comes  to  this:  Conditions  at  Ashe- 
ville  to  which  Westall  contributed,  by  failing 
to  unload  and  remove  freight  consigned  to 
him,  congested  defendant's  yards  and  tracks, 
kept  cars  "tied  up,'*  and  prevented  it  from 
discharging  its  duty  to  other  members  of 
the  public,  who  might  demand  its  services. 

We  do  not  think  that  these  conditions  ex- 
cused defendant  from  performing  its  duty 
to  plaintiff  at  Black  Mountain.  If,  on  ac- 
count of  the  conditions  existing  at  Asheville, 
the  cars  could  not  be  carried  there  and  un- 
loaded, the  defendant  should  have  provid- 
ed reasonable  facilities  for  caring  for  the 
freight  at  Black  Mountain,  until  it  could 
transport  it  It  will  be  observed  that  the 
duty  to  receive  freight  is  confined  to  such 
as  is  "of  the  nature  and  kind  received"  by 
such  carrier.  This  relieves  the  defendant 
from  all  unreasonable  demands  in  respect  to 
the  character  of  freight  which  may  be  ten- 
dered. When  it  is  remembered  that,  in  addi- 
tion to  these  protective  provisions,  the  de- 
fense is  open  to  the  carrier  that  unforeseen, 
unexpected  conditions  not  to  be  anticipated 
may  be  successfully  urged  as  a  defense,  we 
do  not  perceive  that  any  harsh  or  oppressive 
measure  of  duty  is  imposed  upon  the  carrier. 
In  the  case  of  Houston  R.  R.  v.  Mayes,  su- 
pra, so  strongly  urged  upon  our  attention  by 
counsel.  Justice  Brown  says  that  there  is 
much  to  be  said  in  favor  of  laws  compelling 
railroads  to  furnish  adequate  facilitiefl  for 
the  transportation  of  both  freight  and  pas- 
sengers, etc.  We  entirely  concur  with  the 
learned  judge,  when  he  further  says :  "While 
railroad  companies  may  be  bound  to  furnish 
sufficient  cars  for  their  usual  and  ordinary 
traffic,  cases  will  inevitably  arise  when,  by 
reason  of  an  unexpected  turn  in  the  market  a 
great  public  gathering,  or  an  unforeseen  rush 
of  travel  or  pressure  upon  the  road  for  trans- 
portation facilities  may  arise  which  good 
management  and  a  desire  to  fulfill  all  its 
legal  requirements  cannot  provide  for."  None 
of  the  conditions  which  are  suggested  are 
presented  in  this  case,  so  far  as  receiving 
the  freight  is  concerned.  It  was  tendered  at 
the  proper  place,  at  the  proper  time,  was  of 
the  nature  and  kind  which  defendant  ship- 
ped, the  cars  necessary  for  receiving  were  at 
the  depot,  and  there  was  no  obstruction  of 
the  track  or  shortage  of  motive  power  or 
labor.  The  only  reason  assigned  was  thnt 
Westall,  by  refusing  to  unload  cars  consign- 
ed to  him  at  Asheville,  contributed  to  tVe 
congestion  of  the  yard  and  tracks  at  Ashe- 
ville;  in  other  words,  defendant  refused  to 
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discbarge  Its  duty  to  plaintiff  because  West- 
all  refused  to  discbarge  his  duty  to  defend- 
ant at  Asbevllle.  We  cannot  think  this  a 
valid  excuse.  We  do  not  intimate  that  de- 
fendant has  any  right  to  issue  an  embargo 
upon  one  or  more  of  its  customers  or  pal/ons 
and  refuse  to  carry  or  receive  any  freight 
for  him.  To  permit  this  to  be  done  would 
empower  the  carrier  to  discriminate  not  only 
against  him,  but  against  other  persons  from 
dealing  with  him. 

It  is  a  fundamental  principle  of  the  com- 
mon law,  enforced  by  statutes  and  made  in- 
dictable In  this  state,  for  a  common  carrier 
to  unjustly  discriminate  between  members 
of  the  public  Revisal  1905,  §  3749.  It  must 
serve  all  alike  under  the  same  circumstances. 
The  purpose  of  the  law  is  the  "prevention  of 
unjust  diseriminatldn  or,  to  put  the  propo- 
sition affirmatively,  to  secure  to  every  person 
constituting  a  part  of  the  public  an  equal 
and  impartial  participation  In  the  use  of  the 
facilities  which  the  carrier  is  capable  of  af- 
fording and  which  it  is  its  duty  to  afford." 
Lumber  Co.  v.  Railroad.  141  N.  C.  171,  53 
S.  E.  823,  6  L.  R.  A.  (N.  S.)  225.  Mr. 
Justice  Brewer,  In  Mo.  Pac.  Ry.  Co.  v. 
Lumber  Mills,  211  U.  S.  612,  29  Sup.  Ct 
214,  63  L.  Ed.  — ,  says:  "While  no  one 
Is  compelled  to  engage  in  the  business  of 
a  common  carrier,  yet  when  he  does  so 
certain  duties  are  Imposed  which  can  be 
enforced  by  mandamus  or  other  suitable  rem- 
edy. The  Missouri  Pacific  engaged  in  the 
business  of  transferring  cars  from  the  Santa 
F6  track  to  industries  located  at  Stratford, 
and  continued  to  do  so  for  all  parties  except 
the  mill  company.  So  long  as  it  engaged  in 
such  transfer,  it  was  bound  to  treat  all  in- 
dustries at  Stratford  alike,  and  could  not 
refuse  to  do  for  one  that  which  it  was  doing 
for  others.  No  legislative  enactment,  no  spe- 
cial mandate  from  any  commission,  or  other 
administrative  board  was  necessary,  for  the 
duty  arose  from  the  fact  that  it  was  a  com- 
mon carrier.  This  lies'  at  the  foundation  of 
the  law  of  common  carriers."  After  further 
discussion  the  learned  Justice  concludes:  "In- 
deed all  these  questions  are  disposed  of  by 
one  well-established  proposition,  and  that  is 
that  a  party  engaging  in  the  business  of  a 
common  carrier  is  bound  to  treat  all  shippers 
alike  and  can  be  compelled  to  do  so  by  man- 
damus or  other  proper  writ."  In  no  possible 
form  can  this  fundamental  truth  be  evaded. 
It  is  a  "thing  fixed"  in  the  common  law,  en- 
forced by  Both  common-law  and  statutory 
remedies,  its  violation  denounced  as  criminal 
and  subjected  to  severe  punishment  We 
cannot  permit  any  departure  from  it,  how- 
ever persuasive  the  reasons  assigned  may 
be  for  doing  so. 

On  the  other  hand,  we  do  not  wish  to  be 
understood  as  Intimating  that  one  or  more 
patrons  of  a  common  carrier  may,  by  re- 
fusing or  failing  to  receive  freight  consign- 
ed to  him,  so  monopolize  the  car  tracks,  etc.. 


as  to  prevent  or  Interfere  with  it  In  the  oi*- 
charge  of  its  duty  to  the  public.  The  statutes 
enacted  for  the  enforcement  of  the  duties  of 
common  carriers,  imposing  penalties,  are  not 
intended  to  simply  penalize  railroads,  but 
to  secure  prompt,  efficient  service  to  all,  and 
not  a  favored  few.  The  patrons  owe  duties 
to  carriers  and  to  other  patrons.  Reasonable 
rules  and  regulations  ipay  be  made  either 
by  the  railroads  or  the  Corporation  Commia- 
sion  to  enforce  these  relative  rights  and  dur 
ties.  The  .evidence  shows  that  at  a  time 
when  all  of  the  railroads  and  the  people 
were  confronted  with  an  unusual  condition 
in  regard  to  the  transportation  of  freight, 
Westall  permitted  18  or  20  cars  loaded  with 
lumber  to  stand  upon  the  defendant's  tracks 
at  Asbevllle.  How  far  this  conduct  would 
have  been  a  valid  defense  to  an  action 
brought  by  him  for  penalties  for  failing  to 
transport  and  deliver  freight  is  not  presented 
in  this  case.  The  Corporation  Commission 
has  made  rules  and  imposed  penalties  for 
their  enforcement  in  regard  to  unloading 
cars.  If  they  are  not  sufficiently  stringent, 
and  the  penalties  are  not  sufficiently  large 
to  protect  the  roads  and  their  patrons  from 
congested  yards  and  tracks,  we  havel  no 
doubt  the  commission  will  make  them  so. 
We  cannot  weaken  the  principles  of  the  com- 
mon law  founded  in  wisdom  and  Justified  by 
experience,  nor  construe  away  the  plain  pro- 
visions of  statutes  to  accomplish  this  end. 
If  the  enforcement  of  these  statutes  in  some 
instances  work  hard  results,  the  appeal  must 
be  made  to  the  General  Assembly  for  their 
modification.  We  cannot  think  It  Improper 
to  express  the  hope  that  a  clear  recognition 
by  those  wlio  manage  railroads  and  by  those 
who  use  them  of  their  respective  rights  and 
duties  will  remove  much  of  the  friction 
which  has  resulted  In  the  statutes  enacted 
by  our  Legislature. 

The  defendant  next  urges  that  the  penalty 
of  $50  for  each  day  the  said  company  refuses 
to  receive  said  shipment  can  be  recovered  on- 
ly when  a  tender  is  made  on  each  day.  We 
cannot  concur  in  this  view.  The  plaintiff 
hauled  his  lumber  to  the  defendant's  regular 
depot  and,  with  its  consent,  placed  it  upon 
the  car,  demanding  a  bill  of  lading,  which 
was  refused.  Plaintiff  says  that  he  went  to 
the  agent  two  or  three  times  and  asked  if 
he  had  shipped  it,  and  he  said  that  he  had 
not  He  wanted  plaintiff  to  unload  the  car, 
which  he  refused  to  do.  The  agent  said  that 
he  was  holding  the  car  at  plaintiffs  expense. 
Plaintiff  explains  how,  by  reason  of  the  re- 
fusal to  ship  the  lumber,  he  was  compelled 
to  cancel  other  orders  which  he  had  accepted 
from  Westall,  was  compelled  to  stop  saw- 
ing, his  only  occupation,  etc.  To  require  the 
plaintiff  to  haul  the  lumber  home  and  re- 
turn it  to  the  depot  each  day,  or  to  go 
through  the  empty  form  of  making  a  con- 
structive tender.  Imposes  either  an  unwar- 
ranted hardship,  or  savors  of  trifling  with  a 
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man's  substantial  rights.  The  plaintiff  left 
the  lumber  on  the  car  with  a  standing  ten- 
der and  demand  that  it  be  shipped.  This 
was  well  understood  by  the  defendant's  agent 
when,  on  June  18,  1906,  without  any  other 
reason  than  that  the  embargo  w^s  raised, 
he  shipiied  it.  It  is  not  shown  that  condi- 
tions at  Asheville  had  changed  on  that  day. 
If  plaintiff  had  removed  his  lumber  on  the 
refusal  to  ship — ^hauled  it  away — of  course, 
he  could  claim  only  for  the  day  when  it  was 
tendered;  but  he  made  his  "tender  good" 
each  day  and  at  all  hours  of  the  day.  The 
statute  would  be  of  little  value  as  a  remedy 
for  an  existing  evil  if  the  narrow  construc- 
tion is  given  it  as  contended  by  defendant 
The  liegislature  evidently  intended  to  im- 
pose a  penalty  for  each  day  upon  which  the 
freight  was  at  the  depot  ready  for  shipment 
If  the  freight  tendered  were  bales  of  cot- 
ton, hogsheads  of  tobacco,  or  other  heavy, 
bulky  articles,  it  would  be  impracticable  to 
haul  and  rehaul  it  to  defendant's  depot  each 
day.  While  penal  statutes  are  to  be  con- 
strued strictly  as  against  the  party  against 
whom  they  are  enforced,  they  are  not  to  be 
80  construed  as  to  make  them  of  no  force 
and  effect.  Upon  the  defendant's  evidence 
the  tender  was  made  on  June  7th,  and  kept 
good  until  the  lumber  was  shipped  on  June 
18th.  Each  day's  delay  in  shipping  was  *'a 
refusal  to  ship"  within  the  meaning  of  the 
statute. 

Defendant  contends  that  the  statute  is  a 
regulation  of  interstate  commerce  and  vio- 
lates the  Constitution  of  the  United  States. 
The  proposition  Is  founded  upon  the  decision 
in  Houston  R.  R.  Go.  v.  Mayes,  supra.  In 
that  case  the  demand  was  for  cars  to  ship 
cattle  'beyond  the  state.  Here  the  point 
from  which  the  lumber  was  to  be  shipped 
and  its  destination  were  both  w^ithln  the 
state.  Defendant's  contention  is  that,  while 
this  is  true,  as  it  is  an  interstate  road,  en- 
gaged in  interstate  commerce,  if  it  is  com- 
pelled to  receive  all  freight  whenever  ten- 
dered, it  will  be  prevented  from  discharging 
its  duty  to  its  patrons  engaged  in  interstate 
commerce.  To  state  the  contention  in  the 
words  of  defendant's  brief:  "The  statute, 
if  enforced,  would  interfere  with  Interstate 
commerce,  in  that  it  would  require  the  de- 
fendant under  heavy  penalties,  excessive  and 
unreasonable,  to  give  preference  to  intra- 
state shipments.'*  The  contention  is  also 
made  that  **the  statute  in  terms  includes 
freight  tendered  for  both  Interstate  and  In- 
trastate shipments,"  and  that  this  court  has, 
In  several  cases,  applied  this  and  similar 
statutes  to  interstate  shipments. 

Passing  the  question  whether,  in  the  ab- 
sence of  any  suggestion  that  to  receive  plain- 
tiff's lumber  when  tendered,  in  the  slightest 
degree  interfered  with  the  duty  of  defendant 
to  its  interstate  business,  It  is  in  a  position 
to  raise  the  question  In  this  appeal,  we  think 
It  well  to  examine  the  contention  and  de- 


cide it  St  George  v.  Hardie,  147  N.  C.  88, 
60  S.  E.  920.  In  Mayes'  Case  we  find  that, 
after  holding  that,  as  construed  by  the  Su- 
preme Court  of  Texas,  the  statute  was  im- 
perative, making  no  allowance  for  defenses, 
it  "transcended  the  police  power  of  the  state 
and  amounted  to  a  burden  upon  interstate 
commerce,"  the  opinion  concludes:  "We 
think  that  sufficient  allowance  Is  not  made 
for  the  practical  difficulties  in  the  adminis- 
tration of  the  4a w,  and  that,  as  applied  to 
Interstate  commerce,  it  transcends  the  legiti- 
mate power  of  the  Legislature."  We  hold 
that,  upon  well-settled  rules  of  construction, 
proper  allowance  is  made  for  the  difficulties 
suggested  by  Judge  Brown.  In  this  case  the 
statute  is  not  applied  to  interstate  com- 
merce. The  case  of  Mo.  Pac  Ry.  v.  Larra- 
bee  Mills,  supra,  is  Instructive  upon  the 
question  presented  here.  There,  the  mill 
company  applied  to  the  Supreme  Court  of 
Kansas  for  an  alternative  writ  of  mandamus 
compelling  the  railway  company  to  make 
provisions  for  the  transfer  of  cars  between 
the  lines  of  the  Santa  F6  company  and  the 
mill  and  elevators  of  the  plaintiff.  Mr.  Jus- 
tice Brewer  thus  states  the  contention  in- 
volving the  question  presented  in  this  ap- 
peal: "The  Missouri  Pacific  and  the  Santa 
F6  Railroads  are  common  carriers,  engaged 
in  interstate  commerce  and,  as  such,  are 
subject  to  the  control  of  Congress  and  there- 
fore, in  those  respects,  not  amenable  to  the 
power  of  the  state.  It  appears  from  the 
findings  that  about  three-fifths  of  the  fiour 
of  the  mill  company  is  shipped  out  of  the 
state,  while  the  other  two-fifths  are  shipped 
to  points  within  the  state.  In  addition,  the 
hauling  of  the  empty  cars  from  the  Santa 
F6  track  to  the  mill  was,  if  commerce  at  all, 
commerce  within  the  state.  The  roads  are 
therefore  engaged  in  both  interstate  com- 
merce and  that  within  the  state.  In  the 
former  they  are  subject  to  the  regulation  of 
Congress,  in  the  latter  to  that  of  the  state, 
and  to  enforce  the  proper  relation  between 
Congress  and  the  state  the  full  control  of 
each  over  the  commerce  subject  to  its  do- 
minion must  be  preserved.  How  the  sepa- 
rateness  of  control  is  to  be  accomplished  it 
is  unnecessary  to  determine.  Its  existence 
is  recognized  in  the  first  section  of  the  In- 
terstate commerce  act  (Act  June  29,  1906,  c. 
3591,  34  Stat  584  [U.  S.  Comp.  St  Supp. 
1907,  p.  892]):  'That  the  provisions  of  this 
act  shall  not  apply  to  the  transportation  of 
passengiers  or  property  or  to  the  receiving, 
delivering,  storage  or  handling  of  property 
wholly  within  one  state,  and  not  shipped  to 
or  from  a  foreign  country,  from  or  to  any 
state  or  territory  as  aforesaid.' "  The  fol- 
lowing language  is  quoted  with  approval 
from  the  opinion  of  Mr.  Justice  Brown  in 
Cleveland  Ry.  Co.  v.  Illinois,  177  U.  S.  514, 
20  Sup.  Ct  722,  44  L.  Ed.  868:  "Few  classes 
of  cases  have  become  more  common  of  re- 
cent years  than  those  wherein  the  police 


584 


64  SOUTHEASTERN  RBPOBTER. 


(N.a 


power  of  the  state  oyer  the  vehicles  of  ta- 
terstate  commerce  has  been  drawn  in  ques- 
tion. That  such  power  exists  and  will  be 
enforced,  notwithstanding  the  constitutional 
authority  of  Congress  to  regulate  such  com- 
merce, is  evident  from  the  large  number  of 
cases  in  which  we  have  sustained  the  valid- 
ity of  local  laws  designed  to  secure  the 
safety  and  comfort  of  passengers,  employes, 
persons  crossing  railway  tracks,  and  adja- 
cent property  owners,  as  well  as  other  regu- 
lations intended  for  the  public  good."  A 
number  of  cases  are  cited  in  which  state 
laws,  such  as  those  requiring .  engineers  to 
be  examined  with  respect  to  their  ability  to 
distinguish  colors.  Railway  v.  Alabama,  128 
U.  S.  96»  9  Sup.  Gt  28,  32  li.  Ed.  352,  re- 
quiring telegraph  companies  to  receive  dis- 
patches, to  transmit  and  deliver  them  with 
due  diligence  as  applied  to  messages  outside 
the  state.  Western  Union  Tel.  Co.  v.  James, 
162  U.  S.  650,  16  Sup.  Ct  934,  40  L.  Ed.  1105, 
forbiddbig  running  freight  trains  on  Sunday. 
Hennington  v.  Georgia,  163  U.  S.  299,  16 
Sup.  Ct  1086, 41  L.  Ed.  166,  requiring  railway 
companies  to  fix  their  rates  annually  for  the 
transmission  of  passengers  and  freight,  and 
to  post  a  printed  copy  at  stations.  Railway 
Co.  V.  Puller.  17  WalL  660,  21  L.  Ed.  710, 
regulating  the  heating  of  passenger  cars  and 
directing  guards  and  guard  posts  to  be 
placed  on  bridges  and  trestles.  N.  Y.,  N.  H., 
etc.,  R.  R.  V.  New  York,  165  U.  S.  628,  17 
Sap.  Ct  418,  41  L.  Ed.  853,  and  others,  in 
regard  to  which  it  is  said:  "In  none  of 
these  cases  was  it  thought  that  the  regula- 
tions were  unreasonable  or  operated  in  any 
Just  sense  as  a  restriction  upon'  interstate 
commerce.**  Mr.  Justice  Hoke,  in  Morris 
▼.  Express  Co.,  146  N.  C.  167,  50  a  E.  667,  15 
li.  R.  A.  (N.  S.)  983,  has  discussed  the  same 
question  as  it  applies  to  section  2634,  Revisal 
'1905,  citing  the  same  line  of  authorities. 
In  that  section  the  penalty  is  imposed  for 
failing  to  adjust  and  pay  a  valid  claim  for 
damages  sustained  to  goods  shipped  from 
another  state.  See,  also.  Porter  v.  Railroad, 
63  S.  C.  169,  41  S.  E.  106,  90  Am.  St  Rep. 
670. 

Without  extending  this  discussion  further, 
we  find  in  the  decisions  of  the  Supreme 
Court  of  the  United  States  the  principle  uni- 
formly announced  and  enforced  that,  "until 
specific  action  by  Congress  or  the  commi«i- 
sion,  the  control  of  the  state  over  these  in- 
cidental matters  remains  undisturbed."  It 
is  not  claimed  that  either  Congress  directly, 
or  through  the  Interstate  Commerce  Com- 
mission, has  enacted  any  statute  or  made 
any  rule  with  which  the  statute  conflicts  or 
Interferes.  Of  course,  neither  has  any  pow- 
er, by  statute  or  rule,  to  enforce  the  duty  of 
carriers  to  receive  or  transport  all  intra- 
state shipments.  Hence  it  must  follow  that 
if  the  state  cannot  do  so  because  possibly 
Its  enforcement  may  indirectly  affect  Inter- 
state commerce,  they  may  receive  and  trans- 


port such  freight  at  such  times  as  suits 
their  convenience  or  pleasure  free  from  any 
control  whatever.  It  would  worl^  a  strange 
result  if  the  state  has  lost  so  essential  an 
element  of  her  police  power  without  sur- 
rendering it  to  the  federal  government :  that 
it  is  not  lodged  in  either  government  It 
is  not  denied  that  the  state  must  exercise 
the  police  power  in  subordination  to  the 
power  which  she  has  conferred  upon  the 
federal  government  to  regulate  interstate 
commerce,  and  all  statutes  are  to  be  con- 
strued and  applied  in  the  light  of  this  fact 
The  law  in  this  respect  is  thus  stated  by 
Justice  Matthews  in  Smith  v.  Alabama,  124 
U.  a  465,  8  Sup.  Ct  564,  31  L.  Ed.  508: 
"There  are  many  cases  where  the  acknowl- 
edged powers  of  a  state  may  be  exerted  and 
applied  in  such  a  manner  as  to  affect  foreign 
or  interstate  commerce  without  being  in- 
tended to  operate  as  commercial  regulations. 
If  their  operation  and  application  in  such 
cases  regulate  such  commerce,  so  as  to  con- 
flict with  the  regulation  of  the  same  sub- 
ject by  Congress,  either  as  expressed  in  posi- 
tive laws,  or  implied  from  the  absence  of 
legislation,  such  legislation  on  the  part  of 
the  state,  to  the  extent  of  that  conflict  must 
be  regarded  as  annulled.  •  •  •  A  carrier 
exercising  his  calling  within  a  particular 
state,  although  engaged  in  interstate  com- 
merce, is  answerable  according  to  the  laws 
of  the  state  for  acts  of  nonfeasance  or  mis- 
feasance committed  within  its  limits.  If  he 
fall  to  deliver  goods  to  the  proper  consignee 
at  the  right  time  or  place,  he  is  liable  in  an 
action  for  damages  under  the  laws  of  the 
state  in  its  courts;  or  if,  by  negligence  in 
transportation,  he  inflicts  injury  upon  the 
person  of  a  passenger  brought  from  another 
state,  a  right  of  action  is  given  him  by  the 
local  laws.  In  neither  case  would  it  be  a 
defense  that  the  law,  giving  him  the  right 
to  redress,  was  void  as  being  an  unconstitu- 
tional regulation  of  commerce  by  the  state. 
If  it  is  competent  for  the  state  to  administer 
justice  according  to  its  own  laws  for  wrongs 
done  and  injuries  suffered,  when  committed 
and  inflicted  by  defendants  while  engaged  in 
the  business  of  interstate  or  foreign  com- 
merce, notwithstanding  the  power  over  those 
subjects  conferred  upon  Congress  by  the 
Constitution,  what  is  there  to  forbid  the 
state,  in  the  further  exercise  of  the  same 
jurisdiction,  to  prescribe  the  precautions  and 
safeguards  foreseen  to  be  necessary  and 
proper  to  prevent,  by  anticipation,  those 
wrongs  and  injuries  which,  after  they  have 
been  inflicted,  it  is  admitted  the  state  has 
the  power  to  redress  and  punish."  Sherlock 
V.  AUlng,  93  U.  S.  99,  23  L.  Ed.  819;  Plum- 
ley  V.  Mass.  155  U.  S.  461,  15  Sup.  Ct  154,  39 
L.  Ed.  223,  In  Louisville  &  N.  R.  R.  v.  Ken- 
tucky, 161  U.  S.  702,  16  Sup.  Ct  724, 40  U  Ed. 
849,  it  is  said:  "It  has  never  been  supposed 
that  the  dominant  power  of  Congress  over  in- 
terstate commerce  took  from  the  states  the 
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power  of  legislation  with  respect  to  the  In- 
struments of  such  commerce,  so  far  as  the 
legislation  was  within  its  ordinary  police 
powers."  Discussing  the  same  objection  to 
a  statute  enacted  by  the  Legislature  In 
Ohio  requiring  a  road  engaged  in  interstate 
commerce  to  run  three  trains  a  day  each 
way,  and  to  stop  at  a  certain  class  of  sta- 
tions, Justice  Harlan,  in  an  able  and  vigor- 
ous opinion,  said:  .  "We  perceive,  in  the 
legislation  of  Ohio,  no  basis  for  the  conten- 
tion that  the  state  has  Invaded  the  domain 
of  national  authority  or  impaired  any  right 
secured  by  the  national  Constitution.  ♦  ♦  • 
The  state  of  Ohio,  by  the  statute  in  question, 
has  done  nothing  more  than  to  so  regulate 
the  use  of  a  public  highway,  established  and 
maintained  under  its  authority,  as  will  rea- 
sonably promote  the  public  convenience.  It 
has  not  unreasonably  obstructed  freedom  of 
commerce  among  the  states.  Its  regulations 
apply  equally  to  domestic  and  interstate 
railroads.  Its  statute  is  not  directed  against 
interstate  commerce,  but  only  incidentally 
aflfecta  it."  Calvert  on  Interstate  Com.  159. 
It  is  said  that  we  have  held  that  the  stat- 
ute applies  to  Interstate  shipments.  In  Bagg 
V.  Railroad,  109  N.  C.  279,  14  S.  B.  79,  14 
L.  R.  A.  596,  26  Am.  St.  Rep.  569.  it  was  held 
that  the  statute  of  1874r-75  (section  1967, 
Code  1883)  applied  to  an  interstate  shipment 
because  it  was  in  aid  of  commerce.  The  dis- 
cussion by  Mr.  Justice  Avery  is  full  and  sat- 
isfactory. Currle's  Case,  185  N.  C  535,  47 
8.  E.  654,  was  decided  upon  the  authority  of 
Bagg's  Case.  Walker's  Case,  137  N.  C.  168, 
49  S.  B.  84,  and  Twitty's  Case,  141  N.  C.  355, 
53  S.  E.  957,  were  intrastate  shipments.  In 
Harreirs  Case,  144  N.  a  532,  57  S.  E.  383, 
the  transportation  was  completed,  and  the 
action  was  for  the  recovery  of  the  penalty 
for  refusing  to  deliver  freight.  Revisal 
1905,  S  2633.  In  Reid  v.  Railroad,  149  N.  0. 
423,  68  S.  B.  112,  the  shipment  was  beyond  the 
limits  of  the  state.  We  do  not  think  that, 
in  the  light  of  the  authorities,  it  Is  materia} 
whether  the  shipment  is  interstate  or,  as  in 
this  case,  intrastate.  We  do  not  doubt  that 
if  in  either  case  it  was  shown  that  the  en- 
forcement of  the  statute  Interfered  with,  or 
prevented,  the  carrier  from  discharging  its 
duties  In  regard  to  interstate  commerce,  or 
meeting  any  demand  imposed  upon  it  by  an 
act  of  Congress,  or  a  rule  of  the  Corporation 
Commission,  such  condition  would  constitute 
a  valid  defense  to  an  action  for  the  penalty 
imposed  by  the  statute.  This  result  does  not 
invalidate  the  statute,  but  affects  its  enforce- 
ment by  introducing  an  additional  excuse  for 
nonperformance.  We  do  not  understand  how 
the  enforcement  of  the  statute  gives  prefer- 
ence to  intrastate  shipments.  The  construc- 
tion which  we  have  given  it  has  the  opposite 
result  Wliat  was  said  in  Branch's  Case, 
supra,  applies  only  to  an  intrastate  road 
which  dJd  not  come  under  the  control  of  Con- 
gress or  its  agencies.    After  an  anxious  con- 


sideration of  the  very  full  briefs  and  the  au- 
thorities cited,  we  are  unable  to  concur  with 
the  defendant  that  the  enforcement  of  the 
statute  regulates  or  Interferes  with  inter- 
state commerce;  nor  do  we  see  how,  under 
the  conditions  existing  at  Asheville,  N.  C, 
the  receipt  for  shipment  of  plaiutiff*s  lum- 
ber at  Black  Mountain,  N.  C,  could  directly 
or  indirectly  affect  its  duty  to  the  public  as 
an  interstate  carrier. 

But  defendant  urges  that  the  statute  is 
harsh  and  oppressive,  takes  its  property  with- 
out due  process  of  law,  and  therefore  vio- 
lates the  fourteenth  amendment  The  power 
of  the  state  to  impose  penalties  upon  carriers 
for  failure  to  discharge  public  duties  is  not 
denied.  Branch's  Case,  supra;  Stone  v.  Rail- 
road, supra.  The  same  contention  was  made 
in  Minn.  &  St  L.  R.  R.  v.  Emmons,  149  U.  S. 
364,  13  Sup.  Ct  870,  37  L.  Ed.  769,  to  an  ac- 
tion based  upon  a  statute  requiring  railroads 
to  maintain  fences  and  for  a  failure  to  do  so 
subjecting  them,  in  case  of  litigation,  to  triple 
damages.  The  court  said:  'The  answer  to 
this  is  that  there  is  no  inhibition  upon  a 
state  to  impose  such  penalties  for  disregard 
of  its  police  regulations  as  will  insure  prompt 
obedience  to  their  requirements,  ♦  •  ♦ 
and  the  extent  of  the  penalties  which  should 
be  imposed  by  the  state  for  any  disregard  of 
its  legislation  In  that  respect  Is  a  matter 
entirely  within  its  control.  It  was  not  es- 
sential that  the  penalty  should  k>e  confined 
to  damages  for  the  actual  loss  to  the  owner 
of  cattle  injured  by  the  want  of  fences  and 
guards."  Speaking  for  myself,  I  do  not 
doubt  that,  under  the  constitutional  prohibi- 
tion against  the  imposition  of  excessive  fines 
and  cruel  and  unusual  punishments,  as  well 
as  the  protective  provisions  of  the  state  and 
federal  Constitutions  securing  life  and  prop- 
erty against  governmental  invasion,  except  by 
the  "law  of  the  land,"  the  court  has  the 
power,  and  in  a  dear  case  it  would  be  Its 
duty,  to  declare  invalid  a  statute  imposing 
penalties  so  enormous  in  amount  and  out  of 
proportion  to  the  gravity  of  the  offense  and 
its  effect  upon  private  and  public  interest,  as 
to  come  within  the  inhibition  of  the  Consti- 
tution. I  could  never  assent  to  the  propo- 
sition that  by  legislative  enactment  a  per- 
son, either  natural  or  corporate,  could  be  de- 
stroyed, and  its  property  taken  by  the  impo- 
sition of  excessive  and  unusual  penalties, 
leaving  no  power  of  prevention  in  the  Judi- 
cial department  of  the  government  I  think 
that  the  correct  limitation  upon  legislation 
of  this  character  is  stated  by  Mr.  Justice 
Peckham  in  Ex  parte  Young,  209  U.  S.  123, 
28  Sup.  Ct  441,  52  L.  Ed.  714,  13  L.  R.  A. 
(N.  S.)  932.  If  the  penalties  are  so  enor- 
mous that  the  person  upon  whom  they  are 
imposed  Is  prevented  from  resorting  to  the 
courts  to  determine  the  validity  of  the  stat- 
ute— ^that  is,  that  an  unsuccessful  effort  to 
do  so  would  work  their  destruction — they  arc 
invalid.    No  such  result  could  follow  the  en- 
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forcement  of  the  statute  under  consideration. 
While  It  may  be  that.  In  some  cases,  the  pen- 
alty imposed  may  be  large  as  compared  with 
the  value  of  the  property  involved,  or  thfe 
actual  damage  sustained,  yet  as,  in  the  case 
before  us,  the  refusal  to  receive  freight 
may  work  serious  injury,  destructive  of  the 
business  of  the  party  aggrieved.  The  plain- 
tiff was  engaged  in  operating  a  sawmill, 
cutting  and  selling  lumber  for  sale  in  other 
markets.  He  had  contracted  to  sell  to  West- 
all  other  car  loads  of  lumber,  which  by  rea- 
son of  the  refusal  of  the  defendant  to  re- 
ceive for  shipment  Westall  refused  to  take. 
He  "had  to  shut  down  his  mill  for  months." 
It  is  not  difficult  to  see  what  disastrous  re- 
sults would  naturally  follow  to  plaintiff  from 
the  refusal  of  defendant  to  discharge  its 
duty,  and  yet  in  an  action  for  damages  it 
would  be  difficult  for  him  to  recover  full  com- 
pensation for  such  injury.  It  is  to  compel 
obedience  to  Its  manifest  duty  and  protect 
the  public  from  just  such  results  that  penal- 
ties are  imposed  upon  the  carried. 

We  do  not  find  in  the  amount  of  the  pen- 
alty any  ground  for  questioning  the  validity 
of  the  statute  as  violating  any  provision  of  ei- 
ther the  state  or  federal  Constitution.  In  re- 
gard to  the  remedy  prescribed  for  its  enforce- 
ment, every  legal  right  of  the  defendant  is 
safeguarded.  The  penalty  can  be  recovered 
only  by  an  action  in  a  court  of  competent 
jurisdiction,  in  whiob  trial  by  jury,  regular 
procedure,  and  the  right  to  appeal  is  secured. 
The  statutory  presumptions  are  made  to  re- 
lieve the  plaintiff  from  proving  his  case.  It 
may  be,  and  doubtless  is,  sometimes  difficult 
for  those  engaged  in  the  management  of 
railroads  to  meet  and  discharge  all  of  the 
duties  imposed  upon  them.  We  venture  to 
hope  that,  with  a  clear  understanding  of  the 
relative  rights  and  duties  of  carriers  and  the 
public,  more  satisfactory  business  relations 
will  prevaU. 

We  have  discussed  the  questions  presented 
upon  this  record  at  more  than  usual  length 
because  several  appeals  are  pending  in  the 
court  in  which  they  are  involved. 

Upon  a  careful  consideration  of  the  entire 
record,  we  find  no  error. 


(U50  N.  C.  608) 

WAMPUM  COTTON  MILLS  ▼.  CAROLINA 
&  N.  W.  RY.  CO. 

(Supreme  Court  of  North   Carolina.     May  5» 
1909.) 

1.  Cabbiebs  (§  20*)  —  Regulation  —  Penal- 
ties—**Tendeb.** 

To  entitle  a  shipper  to  the  statutory  pen- 
alty for  refusal  to  receive  freight  for  shipment, 
it  IS  not  enough  to  constitute  a  tender  that  he 
place  the  freight  on  the  carrier's  platform  mere- 
ly as  a  matter  of  convenience,  but  he  must  tender 
it  for  shipment,  and  simply  asking  the  agent 
when  the  freight  can  be  shipped  is  not  a  ten- 
der, but  there  must  be  an  actual  tender,  though 
It  is  not  essential  that  any  particular  language 


be  used,  but  it  is  sufficient  if  the  language 
amount  in  common  understanding  to  a  tender 
and  refusal. 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  S  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  a  pp.  6910,  6911.] 

2.  Cabbiebs  (9  20*)  —  Regulation  —  Penal- 
ties— Question  fob  Jubt. 

Evidence  held  to  present  a  question  for  the 
jury  as  to  the  sufficiency  of  a  shipper's  daily 
tender  of  freight  to  a  carrier  to  entitle  him  to 
the  statutory  penalty  for  failure  to  receive  the 
freight  for  shipment. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  20.*] 

3.  Cabbiebs  (§  20*)— Regulation— Ten  deb. 

To  entitle  a  shipper  daily  to  the  statutory 
penalty  for  failure  to  receive  freight  for  ship- 
ment, there  must  have  been  a  tender  and  re- 
fusal each  day. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec   Dig.  i  20*] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;  Justice,  Judge. 

Action  by  the  Wampum  Cotton  Mills 
against  the  Carolina  &  Northwestern  Rail- 
way Company.  From  a  Judgment  for  $100 
for  plaintiff,  It  appeals.    No  error. 

See,  also,  64  S.  E.  58a 

Plaintiff  sued  for  a  penalty  of  $50  a  day 
for  72  days,  alleging  that  defendant  refused, 
on  each  day,  to  receive  freight  tendered  for 
shipment  The  evidence  tended  to  show  that 
plaintiff  deposited  on  the  defendant's  plat- 
form, the  usual  place  for  receiving  freight, 
25  bales  of  cotton  waste  and  tendered  it  to 
defendant's  agent  for  shipment,  which  was 
refused.  The  bales  were  left  on  the  plat- 
form*  Plaintiff's  president  says:  "Later  on 
I  called  to  see  the  agent  from  time  to  time 
as  I  was  passing  from  my  place  of  business. 
Every  day  or  two  I  stopped  to  see  whether  or 
not  he  was  in  a  position  to  ship  the  waste, 
and  he  said  he  was  not,"  etc.  Mr.  Carter,  de- 
fendant's agent  at  Lincolnton,  after  testify- 
ing in  regard  to  the  transaction  substan- 
tially as  the  president  of  plaintiff  company, 
said:  "After  that  Mr.  Abernathy  made  a 
further  tender  of  this  shipment  of  waste, 
once  that  I  remember.  That  was  some  little 
time  after.  I  could  not  give  the  exact  date. 
It  was  along  the  latter  part  of  March  or  first 
of  April.  ♦  •  •  He  told  me  he  would  ten- 
der it  to  me  again  for  shipment"  His  honor 
instructed  the  jury:  That  it  was  not  enough 
to  constitute  a  tender  that  the  plaintiff  placed 
the  freight  on  defendant's  platform  merely 
as  a  matter  of  convenience,  but  that  it  must 
tender  it  for  shipment;  that  simply  asking 
the  agent  when  the  freight  could  be  shipped 
was  not  a  tender;  that  the  president  must 
have  made  an  actual  tender  and  the  defend- 
ant a  refusal  to  entitle  plaintiff  to  the  penal- 
ty; that  it  was  not  essential  that  any  par- 
ticular language  be  used  to  constitute  a  ten- 
der and  refusal;   but  that,  If  such  language 


•For  other  cases  see  same  topic  and  aection  NUMBER  in  Dec.  it  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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was  used  as  "amounted  in  common  nnder- 
standing"  to  a  tender  and  refusal,  that  would 
be  sufficient  The  plaintiff  excepted.  Plain- 
tiff tendered  a  number  of  prayers  for  special 
Instructions  not  necessary  to  set  out  The 
Jury  answered  the  third  issue,  **Two  days," 
and  the  fourth,  "$100."  Judgment  was  ren- 
dered upon  the  verdict  Plaintiff  excepted 
and  appealed. 

A.  L.  Quickel,  for  appellant  O.  F.  Mason, 
O.  12.  Chllds,  and  J.  H.  Marlon,  for  appellee. 

CONNOR,  J.  The  evidence  left  the  ques- 
tion of  the  status  of  the  freight,  after  the 
first  tender  and  refusal,  in  doubt  It  seems 
that  the  freight  was  placed  upon  the  de- 
fendant's platform  in  accordance  with  a  cus- 
tom, but  without  any  express  contract  with 
defendant  After  completing  the  number 
of  bales  constituting  a  car  load,  the  presi- 
dent tendered  it  to  the  agent  for  shipment, 
which  was  refused.  The  freight  remained  on 
the  platform,  and  the  president  of  plaintiff 
company  frequently  talked  with  the  agent 
about  shipping.  There  is  evidence  that  some 
80  days  after  the  tender  he  made  a  second 
tender.  In  Garrison's  Case  (at  this  term)  04 
S.  E.  578,  It  was  conceded  that  defendant  fur- 
nished the  car  upon  which  plaintiff  loaded 
the  lumber,  and  it  remained  on  the  car  un- 
til shipped.  There  the  facts  were  conceded. 
We  concur  with  his  honor's  instruction  to 
the  juryi  The  status  of  the  freight  was  un- 
certain. This  is  shown  by  the  conduct  of 
the  parties.  It  was  therefore  a  question  for 
the  Jury  and  was  properly  left  to  them.  If 
the  plaintiff  wished  to  insist  upon  a  dally 
tender  and  refusal,  its  president  should  have 
made  It  clear  to  defendant's  agent  that  he 
was  keeping  the  tender  good.  We  cannot  ilii- 
dertake  to  do  more  than  dispose  of  each  case 
as  it  arises  in  regard  to  what  constitutes  a 
tender  and  refusal.  When  the  conduct  and 
language  of  the  parties  leaves  the  matter  in 
doubt,  it  must  be  submitted  to  the  Jury.  His 
honor  correctly  told  the  jury  that  they  must 
find  that  there  was  a  tender  and  refusal  each 
day. 

Upon  an  examination  of  the  entire  record 
and  the  charge  of  the  court,  we  find  no  error. 

CLARK,  a  J.  (dissenting).  Ck>ncnrrhig  en- 
tirely in  the  opinion  in  the  defendant's  ap- 
peal in  this  case,  I  must  dissent  from  the 
conclusion  reached  in  the  plalntifTs  appeal. 

The  court  should  have  instructed  the  jury 
that  if  they  believed  the  evidence  to  find  a 
verdict  in  favor  of  the  plaintiff  for  the  pen- 
alty prescribed  by  the  law  for  72  days.  The 
evidence  is  uncontradicted  that  the  plaintiff 
placed  on  tiie  defendant's  platform,  the  usual 
place  for  receiving  freight,  25  bales  of  cot- 
ton waste  and  tendered  it  to  the  def  aidant's 


agent  for  shipment,  which  was  refused.  The 
bales  were  left  on  the  platform.  The  plain- 
tiff's chief  officer  called  to  see  the  defend- 
ant's agent  every  day  or  two  thereafter  to 
learn  if  he  was  ready  to  ship  the  waste,  and 
he  said  he  was  not.  The  law  of  tender  is  as 
old  as  the  hills  and  as  well  settled.  When 
one  tenders  money,  for  Instance,  it  is  not 
necessary  to  tender  it  again  every  day.  It  Is 
sufficient  if  it  is  "kept  good."  Here  the  ten- 
der was  made  and  k^pt  good.  The  cotton  re- 
mained on  defendant's  platform,  a  standing 
tender,  irrespective  of  the  constant  reminder 
by  the  plaintiff's  agent.  The  statute  makes, 
and  was  intended  to  make,  the  common  car- 
rier liable  for  every  day  that  he  thus  reuses 
to  accept  freight  The  people  of  this  country 
make,  and  have  a  right  to  make,  its  laws. 
The  business  interests  of  the  country,  great 
and  small,  are  absolutely  at  the  mercy  of  the 
railroads,  and  can  be  destroyed  at  will,  un- 
less these  great  common  carriers  are  subject 
to  public  regulations.  Experience  having  dem- 
onstrated that  the  common-law  remedy  by 
damages  Is  not  always  adequate  where  com- 
mon carriers  refuse  to  receive  freight  when 
tendered,  or  fail  to  ship  and  transport  in  a 
reasonable  time,  the  i)eople  have  enacted 
through  their  Legislature  that  in  such  cases 
a  prescribed  penalty,  in  nature  of  liquidated 
damages,  shall  be  recovered  by  the  "party 
aggrieved."  If  such  penalty  is  high  In  this 
case,  it  is  because  the  defendant  persisted 
In  its  violation  of  law.  The  courts  have  no 
choice  but  to  obey  the  law  themselves.  For 
72  days  the  plaintiff's  bales  stood  on  defend- 
ant's platform  awaiting  shipment.  The  bales 
had  been  tendered  for  shipment  and  refused. 
For  71  more  days  they  stood  on  that  platform 
awaiting  shipment  Every  day  the  defend- 
ant's agent  saw  them  and  knew  they  were 
there  for  shipment,  besides  being  constantly 
reminded  by  the  plaintiff's  officer.  Every 
day  the  bales  remained  there,  the  defendant's 
agent  knew  they  were  a  standing  tender,  and 
his  not  shilling  them  was  a  refusal,  for  '*ac- 
tlons  speak  louder  than  words."  Pierson  v. 
Telegraph  Co.  (at  this  term)  64  S.  B.  577. 
Had  the  defendant's  agent  each  day  said, 
**I'  will  ship  them,"  and  then  did  not  ship, 
could  it  be  said  that  In  fact  he  did  not  refuse, 
and  therefore  the  defendant  would  not  be  lia- 
ble? Such  construction  would  but  be  trifling 
with  the  law. 

The  law  says  that  for  each  day  the  car- 
rier refused  to  ship  the  plaintiff  was  entitled 
to  recover  $50.  The  Legislature  thought 
this  penalty  necessary  to  compel  respect  for 
the  rights  of  shippers.  The  evidence  being 
uncontradicted,  the  court  should  have  told 
the  jury  that  if  they  believed  it  they  should 
return  a  verdict  in  favor  of  the  plaintiff  for 
72  days  at  $50  per  day.  When  the  law  Is 
enforced,  it  will  be  respected  and  obeyed. 
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WAMPUM  COTTON  MILLS  ▼.  CAROLINA 
&  N.  W.  RY.  CO. 

(Supreme  Court  of  North   Carolina.     May  5, 

1909.) 
L  Cabbiebs  (§  20*)  —  Regulation  —  Pbnal- 

TIES—EXGUSES. 

That  a  connecting  carrier  refuses  to  receive 
freight  for  a  certain  consignee  does  not  relieve 
the  initial  carrier  from  liability  for  the  penalty 
imposed  by  Revisal,  §  2631,  for  refusal  to  re- 
ceive freight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  9  20.*] 

2.  Cabbiebs  (§  20*)  —  RequIiATIon  —  Penal- 
ties. 

That  a  shipper  asked  for  a  bill  of  lading  to 
a  point  on  a  connecting  line  does  not  relieve  the 
carrier  from  liability  for  the  penalty  imposed  by 
Revisal,  (  2631,  for  refusal  to  receive  the  freight 
for  shipment. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  20.*] 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty ;  Justice,  Judge. 

Action  by  the  Wampum  Cotton  Mills 
against  the  Carolina  &  Northwestern  Rail- 
way Company.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.    No  error. 

See,  also,  64  S.  E.  586. 

Action  for  recovery  of  penalty  for  failing 
to  receive  goods  for  shipment.  The  facts,  as 
stated  in  defendant's  brief,  are:  Defendant 
is  a  common  carrier,  with  track  and  equip- 
ment running  from  Lenoir,  N.  C,  to  Chester, 
S.  C,  through  Lincolnton,  N.  C,  Intersecting 
with  the  Southern  Railway  at  Gastonia,  N. 
O.;  both  roads  using  the  same  depot,  the 
property  of  the  Southern.  The  Southern 
runs  from  Gastonia  to  Charlotte,  N.  C.  De- 
fendant receives  freight  for  shipment  to  Char- 
lotte, delivering  to  Southern  at  Gastonia. 
The  Seaboard  Air  Line  Railway  runs  from 
Lincolnton  to  Charlotte.  Defendant  and  Sea- 
board use  at  Lincolnton  a  depot  In  common. 
On  March  6,  1907,  B.  G.  Fallis,  superintend- 
ent of  the  Southern  Railway  at  Charlotte, 
sent  the  following  notice  to  the  general  man- 
ager of  defendant  company  at  Chester:  "Un- 
til further  notice,  we  will  not  accept  any  cot- 
ton waste  frwn  your  road  consigned  to  the 
South  Atlantic  Waste  Company,  Charlotte, 
N.  O.  Please  be  governed  accordingly.*'  This 
embargo  was  raised  May  20,  1907,  and  then 
only  as  to  three  cars  per  day  from  defendant. 
On  March  11,  1907,  plaintiff  tendered  to  de- 
fendant company  at  Lincolnton,  N.  C  25 
bales  (one  car  load)  of  cotton  waste  for  ship- 
ment to  the  -South  Atlantic  Waste  Company, 
Charlotte,  N.  C-  The  agent  of  defendant  de- 
clined to  receive  this  shipment,  assigning  as 
a  reason  that  he  had  instructions  from  his 
company  not  to  receive  It  because  of  embargo 
against  South  Atlantic  Waste  Company. 
Thirty  days  later  the  agent  of  defendant  com- 
pany offered  to  issue  a  bill  of  lading  to  plain- 
tiff "Subject  to  delay  on  account  of  embargo 
at  Gastonia."    The  plaintiff  declined  to  ac- 


cept this  proposition  and  suggested  to  defend- 
ant's agent  to  carry  the  waste  to  Gastonia 
and  tender  it  to  the  Southern.  There  is  evi- 
dence tending  to  show  that  it  would  not  have 
been  received  by  the  Southern  at  Gastonia. 
There  was  evidence  tending  to  show  that  de- 
fendant's manager  and  officers  made  several 
efforts  to  induce  the  Southern  Railway  Com- 
pany to  accept  this  particular  shipment,  but 
In  each  Instance  was  notified  that  the  South- 
ern would,  under  no  circumstances,  accept 
the  shipment  A  request  was  also  made  to 
the  Seaboard  Company  and  refused.  There 
was  no  contention  that  the  defendant  did 
not  have  room  to  store  and  care  for  the 
freight  at  Lincolnton,  nor  that  It  did  not 
have  motive  power  and  cars  sufficient  to  car- 
ry it  to  Gastonia.  There  was  evidence  that 
the  tracks  and  yards  of  the  Southern  at  Gas- 
tonia were  congested.  His  honor  was  of  the 
opinion  that  the  statute  (section  2631,  Revisal 
1905)  made  it  the  duty  of  the  defendant  to 
receive  the  freight  for  shipment,  carry  it  to 
Gastonia,  and  tender  It  to  the  Southern  Rail- 
way Company,  and  that  the  embargo  placed 
ujion  shipments  to  the  waste  company  was 
ndt  a  legal  excuse  for  defendant's  refusal  to 
receive  it  for  shipment  at  Lincolnton  and 
so  Instructed  the  jury.  Defendant  excepted. 
There  was  a  verdict  and  judgment  for  plain- 
tiff.    Defendant  excepted  and  appealed. 

O.  F.  Mason,  C.  E.  Chllds,  and  J.  H.  Mari- 
on, for  appellant  A.  L.  Quickel,  for  appel- 
lee. 

CONNOR,  J.  This  action  Is  prosecuted 
for  the  recovery  of  the  penalty  imposed  by 
section  2631,  Revisal  1905,  for  refusing  to  re- 
ceive for  shipment  freight  tendered  defend- 
ant at  Lincolnton,  N.  C,  to  be  transported  to 
Charlotte,  N.  0.  We  have  discussed  and  de- 
cided many  of  the  questions  presented  and 
argued  upon  this  record  in  Garrison  v.  Rail- 
road (at  this  term)  64  S.  E  57a  As  we  then 
endeavored  to  point  out  there  is  no  ques- 
tion of  transportation  and  delivery  involved 
in  this  case.  The  sole  question  is  whether 
the  reasons  assigned  by  defendant  for  refus- 
ing to  receive  for  shipment  constitute  a  legal 
excuse.  There  is  no  suggestion  that  the  de- 
fendant's warehouse  at  Lincolnton  was  in- 
sufficient to  care  for  the  freight  until  it  could 
be  shipped,  or  that  defendant  did  not  have 
the  cars,  motive  power,  and  other  facilities 
for  carrying  the  freight  to  Gastonia  and  ten- 
dering it  to  the  Southern  Railway.  Defend- 
ant's agent  says  that  It  could  have  been  han- 
dled as  far  as  Gastonia.  It  was  clearly  its 
duty  to  comply  with  the  requirement  of  the 
statute  by  receiving  for  shipment  and  throw- 
ing upon  the  Southern  the  responsibility  for 
falling  to  perform  its  duty  at  (Gastonia.  The 
fact  that  the  Southern  maintained  an  em- 
bargo upon  shipments  to  the  waste  company 
at  Charlotte  could  not  excuse  the  defendant 
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from  discharging  its  duty  at  Lincolnton.  We 
have  no  doubt  that  the  defendant's  officers 
and  agents  acted  in  good  faith  in  endeavor- 
ing to  induce  the  Southern  to  promise  to  take 
the  freight  at  Oastonia,  but  this  did  not 
measure  up  to  the  standard  of  its  common- 
law  or  statutory  duty.  It  should  have  re- 
ceived the  freight,  carried  it  to  Gastonia, 
and  then  tendered  it  to  the  Southern.  If,  by 
simply  ordering  an  embargo  against  one  of 
its  customers  at  Charlotte,  the  Southern 
could  paralyze  all  of  the  connecting  roads 
and  relieve  them  from  the  duty  to  receive 
shipments  to  such  person,  the  common  law 
would  fail,  and  the  statutes  passed  to  en- 
force the  public  duty  be  of  no  avail— one 
company  could  destroy  the  business  of  any 
person  or  corporation,  starve  it  out  of  ex- 
istence, bankrupt  it  by  ordering  an  embar- 
go and  notifying  all  other  roads  that  it  would 
not  receive  freight  for  the  person  selected 
as  the  subject  for  discrimination.  Each  com- 
pany must  discharge  its  duty  and  cast  the 
responsibility  for  refusing  upon  the  one  which 
is  derelict 

There  is  no  question  of  interstate  com- 
merce involved  in  this  case.  It  is  immaterial 
that  plaintiif  asked  for  a  bill  of  lading  to 
Charlotte.  If  defendant  had  received  the 
freight  for  shipment  to  Gastonia,  its  terminus 
for  Charlotte  freight,  or  offered  to  do  so,  it 
would  have  met  and  discharged  the  duty  im- 
posed upon  it  This  it  failed  to  do,  but,  30 
days  after  refusing  to  receive  the  freight, 
offered  a  bill  of  lading  containing  a  provision 
which  would  have  deprived  plaintiff  of  any 
redress  against  the  Southern  if  it  had  refus- 
ed to  receive  at  Gastonia.  The  defendant 
company  was  placed,  by  the  action  of  the 
Southern,  in  an  embarrassing  position.  We 
are  not  able  to  understand,  upon  the  evidence, 
why  the  Southern  selected  the  Carolina  Waste 
Company  of  Charlotte  as  the  subject  of  its 
embargo  for  more  than  two  months.  It  is 
true  that  there  is  evidence  that  the  general 
demand  upon  its  capacity  for  transporting 
freight  was  very  heavy,  and  that  a  large 
number  of  unloaded  cars  were  on  its  tracks 
and  yards  at  Charlotte  and  Gastonia;  but 
this  certainly  does  not  Justify  it  in  imposing 
upon  one  manufacturing  plant  an  embargo 
for  72  days,  cutting  off  its  supply  of  raw  ma- 
terial not  only  over  its  own  line,  but  from 
Its  connecting  lines.  If  this  can  be  done  with 
impunity,  the  power  of  control  and  regula- 
tion, so  essential  to  the  protection  of  the 
right  of  all  persons  complying  with  the  law 
to  be  served  without  discrimination,  would  be 
of  but  little  value.  We  concur  with  his  honor 
that  it  was  the  duty  of  defendant  to  receive 
the  freight  for  shipment  and  cast  upon  the 
Southern  the  responsibility  of  discharging 
its  duty.  It  elected  to  obey  the  Southern 
Railroad  Company,  rather  than  the  law.  The 
fact  that  the  discharge  of  its  duty  to  the 
plaintiff  would  have  imposed  the  liabilities 


of  a  conunon  carrier  is  no  excuse  for  refusing 
to  do  so.  It  is  given  by  the  state  the  fran- 
chise and  the  right  to  do  business  as  a  com- 
mon carrier,  in  consideration  of  its  assuming 
and  performing  the  duties  Incident  to  the 
business. 

Upon  a  careful  examination  of  the  entire 
record,  we  are  of  the  opinion  that  his  honor 
correctly  instructed  the  Jury.  There  is  no 
error. 

(150  N.  C.  619) 

CRAWFORD  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     May  18, 
1909.) 

1.  Master  and  Sebvant  (8  243*)— Injtjbies 
TO  Servant  —  Disobedience  of  Rules  — 
Pboxikate  Cause. 

Where  an  injury  to  a  servant  is  occasioned 
by  his  disobedience  to  the  orders  of  the  master^ 
such  disobedience  bars  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  759-775;    Dec.  Dig.  { 

2.  Master  and  Servant  (§  243*)— Injuries 
to  Servant— Contributory  Negmgencb— 
Disobedience  of  Orders. 

Where  a  brakeman  in  the  habit  of  Jump- 
ing on  the  pilot  of  an  engine,  in  violation  of  a 
rule  forbidding  it,  is  given  specific  and  repeated 
instructions  npt  to  do  so,  there  can  be  no  re- 
covery for  his  death  resulting  from  his  jumping 
on  the  pilot  of  the  engine  while  in  motion, 
though  the  pilot  step  was  defective,  and  though 
the  rule  had  been  generally  disobeyed,  since  in 
view  of  specific  instructions  no  question  of  ab- 
rogation of  rules  could  arise. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  9§  75^-775;  Dec.  Dig.  | 
243.«] 

Appeal  from  Superior  Court,  McDowell 
County;  Adams,  Judge. 

Action  by  Lee  P.  Crawford,  ndminlstrator, 
against  the  Southern  Railway  Company,  for 
death  of  his  decedent  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

These  issues  were  submitted:  "(1)  Did  the 
negligence  of  the  defendant  cause  the  death 
of  the  plaintilTs  intestate  as  alleged  In  the 
complaint?  Ans.  Yes.  (2)  Did  Bob  Lytle  by 
his  own  negligence  contribute  to  his  injury 
as  alleged  in  the  answer?  Ans.  No.  (3)  Did 
the  defendant  after  the  original  injury  to 
Bob  Lytle  cause  his  death  by  its  neglect  of 
him,  while  he  was  in  its  charge  as  alleged? 

Ans. .    (4)  What  damage,  if  any,  has 

the  plaintiff  sustained?  Ans.  $1,500,  with  no 
interest"  The  court  rendered  judgment 
against  defendant,  from  which  it  appealed. 

S.  J.  Etvin  and  Avery  &  Ervin,  for  appel- 
lant Craig,  Martin  &  Winston  and  Pless  & 
Winbome,  for  appellee. 

BROWN,  J.  The  intestate,  Robert  Lytle, 
was  a  brakeman  in  the  employ  of  the  defend- 
ant on  its  yards  at  Old  Fort,  and  was  in- 
jured while  attempting  to  mount  the  pilot 
of  one  of  defendant's  engines  while  the  same 
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was  In  motion  and  running  on  the  track 
about  dark  on  tbe  evening  of  January  20, 
1907,  and  of  the  injuries  sustained  defendant 
died  on  the  26th  day  of  January,  six  days 
later. 

There  was  evidence  on  the  part  of  the 
plaintiff  tending  to  show  that  the  intestate 
mounted  the  pilot  on  the  engineer's  side,  and 
that  the  step  on  this  side  of  the  pilot  was 
loose  and  gave  way,  and  that  the  intestate 
fell  to  the  ground  and  was  injured  and  short- 
ly thereafter  died.  There  was  evidence  that 
the  rules  and  regulations  of  the  defendant 
forbid  employes  to  mount  the  pilot  while  the 
engine  is  in  motion,  and  there  was  also  evi- 
dence that  these  rules  and  regulations  were 
frequently  disobeyed  by  the  employes  who 
were  accustomed  to  mount  the  pilot  while 
the  engine  was  running.  The  defendant  con- 
tended that,  according  to  the  evidence  In  the 
case,  the  intestate  had  personally  received 
specific  orders  not  to  mount  the  pilot  of  the 
engine  while  moving,  and  that  the  violation 
of  such  orders  was  the  proximate  cause  of 
his  death.  In  order  to  present  this  view, 
defendant  in  apt  time  handed  up  several 
similar  prayers  for  instruction,  one  of  which 
is  as  follows:  **If  the  Jury  find  from  the 
evidence  that  Robert  Lytle  had  been  ordered 
by  the  conductor  in  charge  of  the  train,  or 
the  yardmaster  in  directing  his  work,  not  to 
mount  the  pilot  while  the  engine  was  in  mo- 
tion on  the  track,  and  you  further  find  that 
he  did  mount  the  pilot  or  attempt  to  mount 
It  while  the  engine  was  in  motion  on  the 
track,  and  that  in  consequence  thereof  lost 
his  footing  and  fell,  and  by  reason  thereof 
sustained  the  Injuries  which  resulted  in  his 
death,  then  It  is  your  duty  to  answer  the 
first  issue,  'No,*  although  you  may  find  that 
the  step  on  the  pilot  was  defective."  iHis 
honor  gave  the  prayer,  but  added  these 
words:  "Unless  you  Shall  find  under  the 
charge  heretofore  given  that  the  rule  was 
waived  or  abrogated." 

We  are  of  opinion  that  his  honor  erred  In 
making  such  additions  to  the  prayers.  The 
defendant  was  entitled  to  have  the  instruc- 
tion given  without  the  added  words.  This 
Is  not  a  question  of  the  abrogation  of  a  rule 
by  such  long-continued  violation  of  it  that  it 
becomes  obsolete,  as  in  Bordeaux  v.  Railroad 
(at  this  term)  64  S.  E.  439.  The  question  in- 
volved is  the  right  of  the  defendant  to  exact 
of  its  brakeman  obedience  to  the  specific 
orders  of  his  superiors  given  in  good  faith 
and  meant  to  be  obeyed.  Assuming  that  the 
defendant's  rule  forbidding  its  employ^ 
from  mounting  the  pilots  of  moving  engines 
has  been  violated  so  long  that  it  may  be  re- 
garded as  in  abeyance,  that  did  not  deprive 
the  defendant  of  Its  right  to  give  specific 
orders  to  its  employ^  and  to  insist  on  obe- 
dience to  them.  If  the  company  is  to  be  de- 
prived of  this  right,  then  there  is  an  end  to 
all  discipline.  The  evidence  upon  which  the 
prayer  was  based  is  clear  and  uncontradicted. 
Btirgin,  the  conductor  of  tbe  train  on  which 


the  intestate  was  brakeman,  testified:  *1 
had  told  Bob  Lytle  that  It  was  very  danger- 
ous to  catch  the  pilot  while  the  train  was  in 
motion.  I  gave  him  instructions  several 
times  not  to  do  this.  I  saw  him  doing  this 
and  told  him  it  was  against  instructions," 
Again:  "I  had  a  right  to  direct  the  work  on 
the  yard.  Couplings  were  made  under  my 
direction.  I  had  directed  Bob  Lytle  not  to 
mount  the  pilot  while  the  engine  was  in  mo- 
tion. I  had  given  him  such  orders  several 
times.  I  gave  such  an  order  to  Bob  only  a 
few  days  before  the  injury.  He  was  on  the 
yard  when  I  gave  this  order  and  at  the 
time  of  the  injury."  Again  witness  says:  "I 
had  been  giving  orders  to  Bob  and  others 
forbidding  mounting  moving  cars.  I  always 
told  them  not  to  do  it  every  time  I  saw  it 
done.  It  was  done  often,  and  I  would  tell 
them  not  to  do  it  It  was  the  most  danger- 
ous thing  they  could  do.  I  could  have  had 
Bob  discharged."  B.  L.  Winslow  testified: 
"I  live  at  Old  Port  Engineer  in  employ  of 
defendant  Robert  Lytle  fired  for  me  and 
helped  me  couple  and  switch.  Helped  switch 
and  couple  about  two  weeks  before  the  In- 
Jury.  I  instructed  him  not  to  Jump  on  pilot 
of  engine  while  engine  was  in  motion.  Told 
him  several  times.  It  is  not  necessary  for 
coupler  to  ride  on  pilot  in  order  to  make 
coupling." 

Assuming  that  the  intestate  was  compelled 
to  mount  the  engine's  pilot  in  order  to  per- 
form  his  duty  (which  is  denied),  he  was  not 
compelled  to  mount  it  when  the  engine  was 
running.  It  was  his  duty  to  get  on  it  before 
it  started.  Had  the  Intestate  done  so,  he 
would  not  have  been  run  over,  although  the 
step  had  given  way.  We  have  recently  said 
that  it  was  the  duty  of  railway  companies 
to  frame  rules  for  the  protection  of  its  em- 
ployes not  only  to  protect  them  from  the 
carelessness  of  their  fellow  servants,  but  to 
guard  them  as  far  as  practicable  from  their 
own  carelessness  as  well.  Bordeaux  v.  Rail- 
road, supra.  We  have  here  such  a  rule  well 
calculated  to  guard  the  brakemen  and  switch- 
men from  their  own  recklessness,  which  is 
the  usual  result  of  constant  exposure  to  dan- 
ger. It  is  said  that  the  rule  had  been  violat- 
ed so  much  that  it  was  in  abeyance.  Assum- 
ing that  to  be  so,  it  cannot  be  denied  that 
the  defendant  had  a  right  to  revive  the  rule 
and  enforce  It  That  is  what  the  conductor 
and  the  engineers  were  endeavoring  to  do  In 
regard  to  the  Intestate,  for  the  evidence 
shows  that  these  orders  were  given  repeated- 
ly, and  almost  up  to  the  very  time  of  the 
accident  There  is  not  a  scintilla  of  evi- 
dence, or  even  a  suggestion,  that  the  conduct- 
or and  engineer  were  "Joking"  or  indul^ng 
in  "mere  talk,"  as  is  said  in  Smith  v.  Rail- 
road, 147  N.  C.  609,  61  S.  B.  576.  If  words 
mean  anything,  then  their  orders  were  given 
in  earnest,  with  the  expectation  and  inten- 
tion that  they  should  be  obeyed.  They  were 
not  suffered  to  become  stagnant,  but  were 
reiterated  and  repeated  almost  up  to  the  hour 
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of  the  disaster.  It  is  diflElcult  to  nnderstand 
what  more  the  conductor  or  engineer  could 
do  to  enforce  obedience.  They  could  not 
commit  an  assault  and  punish  the  disobedient 
servant  without  subjecting  themselves  to  in- 
dictment and  the  company  to  damages.  This 
court  has  repeatedly  said  that,  where  the 
Injury  to  the  servant  is  occasioned  by  his 
disobedience  to  the  orders  of  the  master, 
such  disobedience  is  the  proximate  cause  of 
the  injury  and  bars  recovery.  Stewart  v. 
Carpet  Co.,  138  N.  C.  64,  50  S.  B.  562,  and 
cases  cited.  In  that  case  Mr.  Justice  Walker 
well  says:  '*When  he  chose  to  disregard  the 
Instructions  he  had  received  and  do  the  work 
in  his  own  way,  the  resultant  Injury  to  him- 
self will  be  referred  to  his  own  negligence  or 
willful  disobedience,  as  its  proximate  cause, 
and  not  to  any  fault  of  his  employer."  There 
being  no  evidence  that  the  orders  given  to  the 
intestate  by  the  conductor  and  engineer,  un- 
der whose  control  he  worked,  were  in  any 
way  revoked  or  modified,  his  honor  erred  in 
not  giving  the  Instructions  as  prayed.  The 
additions  he  made  were  unwarranted. 

As  this  case  is  to  be  tried  again,  we  will 
suggest  that  the  first  Issue  is  not  in  very 
good  or  the  usual  form.  It  seems  to  assume 
that  the  defendant  was  guilty  of  negligence, 
which  is  denied  in  the  pleadings  and  contest- 
ed in  the  proof. 

New  triaL 


(150  N.  C.  854) 

STATE  V.  OLINBL 

(Supreme  Court  of  North  Carolina.     May  18, 
1909.) 

1.  Pbbjubt  (S  1*)— Blehsnts  of  Offense. 

"Peijuiy"  is  committed  when  a  lawful  oath 
is  administered  in  some  judicial  proceediDg  or 
due  course  of  justice  to  a  person  who  swears 
willfully,  absolutely,  and  falsely  to  a  matter  im- 
mediately in  issue  or  to  a  material  circumstance 
having  a  legitimate  tendency  to  prpve  or  dis- 
prove the  fiict  immediately  in  issue. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  S  1 ;   Dec  Dig.  S  l* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6305-6810;   vol.  8,  p.  7751.] 

2.  Indictmewt  ANn  Iitfobkation  (J  56*)— Iir- 
DioTMENT— Statutes— Sufficiency. 

Revisal  1906.  M  3246,  3247,  providing  that 
in  an  indictment  for  perjaiy  it  shall  be  sumcient 
to  set  forth  the  substance  of  the  offense  and  by 
what  court  or  before  whom  the  oath  was  taken, 
together  with  the  proper  averment  to  falsify 
the  matter  wherein  the  perjury  is  assigned,  etc, 
do  not  violate  the  constitutional  provision  re- 
quiring that,  before  a  citizen  is  called  on  to  an- 
swer a  crimmal  charge,  he  must  be  informed  of 
the  accusation  against  him. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §|  175,  176;  Dec 
Pig.  S  56.*] 


8.  Pebjubt  ({  25*) 
oienct. 


IRDICTMENT  —  SXTFFI- 


An  indictment  for  perjuiy  must  show  on 
the  face  of  the  facts  alleged  that  the  matter 
sworn  to  and  on  which  the  perjury  is  assigned 


was  material,  or  there  must  be  an  express  aver- 
ment to  that  effect. 

[Ed.  Note.— For  other  case,  see  Perjury,  Cent. 
Dig.  §§  82-89;    Dec  Dig.  (  25.*] 

4.  Pebjubt  (J  11»)— False  Testdcont  Cow- 

BTITUTING  PEBJUBT. 

A  witness  giving  a  false  answer  to  a  ques- 
tion asked  for  the  purpose  of  impeachment  is  a 
good  assignment  of  perjury,  under  the  rule  that 
a  question  having  no  general  bearing  on  the 
matters  in  issue  may  be  made  material  by  its 
relation  to  the  witness'  credit,  and  that  false 
swearing  thereon  is  perjury. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  §  51 ;   Dec.  Dig.  i  11.*] 
6.  Pebjubt  (9  19*)  —  Indictment  —  Sufft- 

CIENCT. 

An  indictment  for  perjury,  which  alleged 
that  accused  committed  perjury  on  the  trial  of 
an  action  l)efore  a  justice  of  tiie  peace,  where- 
in a  third  person  was  plaintiff  and  accused  was 
defendant,  by  falsely  stating  on  oath  that  he 
had  offered  to  a  county  commissioner  a  speci- 
fied sum  to  influence  his  official  action  as  a 
member  of  the  board  of  conunissioners  in  award- 
ing to  him  a  contract,  etc.,  but  which  did  not 
show  the  character  of  the  action  or  the  matter 
in  issue,  nor  aver  that  the  false  testimony  was 
material,  was  insufficient,  notwithstanding  a 
bill  of  particulars  showing  a  purpose  on  the 
cross-examination  of  accused  testifying  at  the 
trial  was  to  show  that  he  had  soreaa  a  false 
report  concerning  the  officer,  and  that  he  denied 
that  he  had  spread  any  report  concerning  him. 
[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  §§  65,  66,  70;   Dec  Dig.  1 19.*] 

6.  Indictment  and  Infobmation  (§  121*)  — 
Bill  of  Pabticulabs— E2ffect. 

A  bill  of  particulars  cannot,  supply  a  de- 
fect in  the  indictment 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  }  320;  Dec.  Dig. 
I  121.*] 

7.  Pebjubt  (|  87^)  —  Misleading  Instbuc- 

TIONS. 

An  instruction  on  a  trial  for  perjury  that, 
if  accused  had  satisfied  the  jury  that  the  state- 
ments he  made  were  true,  and  that  they  were 
laclcing  in  any  of  the  essential  ingredients  of 
perjury,  it  was  their  duty  to  return  a  verdict  of 
not  guilty,  was  misleading,  as  leading  the  jury 
to  believe  that  accused  must  show  that  the  state- 
ments he  made  were  true,  and  bad  no  other 
essential  elements  of  perjury. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  U  134^138;  Dec  Dig.  t  37.*] 

a  Pebjubt  (§  81*)— Bubden  of  Pboof. 

The  state,  in  a  trial  for  perjury,  has  the 
burden  of  provinir  beyond  a  reasonable  doubt 
all  the  essential  elements  of  the  offense. 

FEd.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  t  107;   Dec  Dig.  t  31.*] 

Appeal  from  Superior  Court,  Catawba 
County;  Murphy,  Judge. 

B.  S.  Cline  was  convicted  of  perjury,  and 
he  appeals.    Reversed. 

See  146  N.  O.  640,  61  S.  B.  522. 

The  defendant  was  called  upon  to  plead 
to  the  following  bill  of  indictment:  "That 
B.  S.  Cline,  oif  Catawba  county,  did  willfully, 
unlawfully,  and  feloniously  commit  perjury 
upon  the  trial  of  an  action  in  a  justice  of  the 
peace  court  before  J.  H.  McLelland,  in  Ca- 
tawba county,  wherein  W.  H.  Marlow  was 
plaintiff  and  B.  S.  Cline  was  defendant,  by 
falsely  and  feloniously  asserting  on  oath  that 


•'For  other  cases  see  same  topic  and  section  NUMBER  la  Deo.  4  Am.  Digs.  1M7  to.  dste^  4  Reporter  Indexes 
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he,  the  said  B.  S.  dine,  offered  to  D.  M. 
Boyd,  a  member  of  the  board  of  county  com- 
missioners of  Catawba  county,  the  sum  of 
$25  to  influence  his  official  action  as  a  mem- 
ber of  said  board  In  procuring  for  and  award- 
ing to  the  said  B.  S.  Cline  the  contract  with 
the  said  board  of  county  commissioners,  as 
keeper  of  the  home  for  the  aged  and  infirm  of 
Catawba  county,  for  two  years,  and  subse- 
quently paid  to  the  said  D.  M.  Boyd,  commis- 
sioner as  aforesaid,  $10  on  the  said  offer, 
after  having  been  awarded  said  contract  for 
one  year  by  said  board,  and  that  the  said  D. 
M.  Boyd  accepted  the  same,  knowing  said 
statement  or  statements  to  be  false,  or  be- 
ing Ignorant  whether  said  statement  was 
true."  Defendant  moved  in  apt  time  that  the 
solicitor  furnish  bill  of  particulars.  Motion 
allowed.  Bill  of  particulars  filed.  Whereup- 
on defendant  moved  to  quash  the  bill  of  in- 
dictment on  the  ground  that  the  same,  with 
the  bill  of  particulars,  does  not  charge  any 
crime  in  law.  Motion  denied.  Defendant  ex- 
cepted and  pleaded  "not  guilty." 

After  hearing  the  evidence  his  honor  in- 
structed the  jury  as  follows : 

"If  you  shall  find  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  In  the  trial  of 
Mar  low  v.  Cline  the  defendant  Cline  made 
the  statements  set  out  in  the  bill  of  indict- 
ment under  oath,  and  that  after  an  oath  was 
lawfully  administered  to  him,  and  that  such 
statements  were  willfully,  corruptly,  and 
falsely  made,  It  will  be  your  duty  to  return  a 
eerdict  of  guilty. 

"If  you  shall  find  beyond  a  reasonable 
doubt  that  the  statement  or  statements  were 
not  true,  and  If  you  shall  further  find  beyond 
a  reasonable  doubt  that  other  essential  ele- 
ments or  Ingredients  of  perjury,  as  I  have 
defined  It,  appear  In  this  evidence  then  It 
will  be  your  duty  to  return  a  verdict  of 
guilty. 

"But  If  the  defendant  has  satisfied  you, 
gentlemen,  that  the  statements  he  made  are 
true,  and,  further,  that  they  are  lacking  any 
of  the  essential  Ingredients  or  elements  of 
perjury,  as  I  have  defined  It,  then  It  will  be 
your  duty  to  return  a  verdict  of  not  guilty." 

Defendant  excepted  to  the  last  paragraph. 
There  was  a  verdict  of  guilty,  motion  In  ar- 
rest of  judgment  for  that  the  bill  did  not 
charge  any  Indictable  offense,  motion  denied, 
judgment  and  appeal. 

.W.  A.  Self,  R.  Z.  Linney,  A.  B.  Whitener, 
and  0.  W.  Bagby,  for  appellant  The  Attor- 
ney General,  for  the  State. 

CONNOR,  J.  Prof.  Greenleaf,  with  his 
asual  accuracy,  thus  defines  "perjury**  at 
the  common  law:  "The  crime  is  committed 
when  a  lawful  oath  Is  administered  In  some 
judicial  proceeding  or  due  course  of  justice 
to  a  person  who  swears  willfully,  absolutely, 
and  falsely  in  a  matter  material  to  the  issue 
or  point  In  question."  3  Greenleaf,  EJv.  191, 
citing  3  Inst  164;  4  Blackstone,  Com.  1371; 


Hawk.  P.  C.  e9;  2  Roscoe's  Orlm.  EJv.  1045, 
838.  The  Indictment  in  this  case  conforms  to 
the  statute  (Revlsal  1905,  §§  3246,  3247).  The 
defendant,  when  called  upon  to  plead,  moved 
the  court  to  quash  the  indictment  because  it 
failed  to  set  forth  facts  showing  that  the  al- 
leged false  testimony  was  material  to  the  is- 
sue being  tried  in  the  case  in  which  it  was 
given.  His  honor  refused  the  motion.  De- 
fendant excepted.  The  statute  relieves  the 
state  from  alleging  mere  matters  of  form,  as 
was  theretofore  required.  It  does  not,  how- 
ever, do  violence  to  the  constitutional  provi- 
sion which  requires  that  before  a  citizen  is 
called  upon  to  answer  a  criminal  charge  he 
must  be  Informed  of  the  accusation  against 
him.  Matters  of  substance  must  be  alleged, 
to  the  end  that  the  court  may  see  that  an  in- 
dictable offense  is  charged.  It  has  always 
been  uniformly  held  that  to  constitute  perju- 
ry the  false  oath  must  be  In  regard  to  "some 
material  fact  tending  to  Injure  some  per- 
son. If  It  be  entirely  Immaterial,  It  can- 
not affect  any  one."  State  v.  Dodd,  7  N.  O. 
226.  It  Is  equally  well  settled  that  "it  must 
either  appear  on  the  face  of  the  facts  set 
forth  in  the  Indictment  that  the  matter  sworn 
to,  and  upon  which  the  perjury  Is  assigned, 
was  material,  or  there  must  be  an  express 
averment  to  that  effect"  2  Roscoe's  Crlm. 
Ev.  849.  "The  materiality  of  the  false  swear- 
ing to  the  Issue  or  point  of  Inquiry  must  ap- 
pear from  the  indictment,  either  by  general 
averment  or  by  the  facts  set  forth."  Note  to 
State  V.  Shupe,  16  Iowa,  36,  85  Am.  Dec.  485- 
498,  where  the  authorities  are  collected.  2 
Wharton's  Crlm.  Law,  {  1304;  2  Bishop's 
Crim.  Proc.  §  921.  "An  indictment  for  per- 
jury must  show  upon  Its  face  that  the  oath 
assigned  as  perjury  was  willful  and  false, 
and  that  the  alleged  false  statement  was  ma- 
terial to  the  Issue,  or  It  cannot  be  sustained." 
Marvin  v.  State,  63  Ark.  395,  14  S.  W.  -87; 
State  ▼.  Chandler,  42  Vt.  446. 

The  bill' of  Indictment  In  this  record  con- 
tains no  averment  that  the  testimony  alleged 
to  be  false  was  material.  We  are  therefore  to 
ascertain  whether  the  facts,  appearing  upon 
the  face  of  the  indictment,  are,  as  matters  of 
law,  material  to  the  Issue  which  was  being 
tried.  It  is  well  settled  that  "a  party  not  only 
commits  perjury  by  swearing  falsely  and  cor- 
ruptly as  to  the  fact  which  Is  Immediately  in 
issue,  but  also  by  so  doing  as  to  material  cir> 
cumstances  which  have  a  legitimate  tendency 
to  prove  or  disprove  such  fact"  Com.  v. 
Grant,  116  Mass.  17.  So  in  State  ▼.  Strat, 
5  N.  a  124,  It  was  held  that  If  the  ques- 
tion asked  the  defendant  when  testifying 
as  a  witness,  was  for  the  purpose  of  im- 
peaching him,  a  false  answer  was  properly 
assigned  as  perjury.  "A  question  having  no 
general  bearing  on  the  matters  in  issue  may 
be  made  material  by  Its  relation  to  the  wit- 
ness' credit,  and  false  swearing  thereon  will 
be  perjury."  2  Roscoe,  1062.  As  If  one  being 
examined  as  a  witness  be  asked  for  the  pur- 
pose of  Impeachment  If  be  had  been  convicted 
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of  larceny,  a  false  answer  will  undoubtedly 
be  a  good  assignment  of  perjury.  The  prin- 
ciple is  stated  in  King  v.  Nicholl,  1  Bam.  & 
Add.  21,  20  B.  a  li.  336,  wherein  Bayley,  J., 
said :  "An  indictment  must  be  good  without 
the  help  of  argument  or  inference.  In  the 
case  of  perjury,  the  indictment  must  show, 
either  by  a  statement  of  the  proceedings,  or 
by  other  averments,  that  the  question  to 
which  the  offense  related  was  material."  In 
the  indictment  before  us  it  is  charged  that 
the  alleged  false  testimony  was  given  upon 
the  trial  of  an  action  wherein  W.  H.  Marlow 
was  plaintiff  and  B.  S.  Cline  was  defendant 
It  is  not  suggested  what  the  character  of  the 
action  was,  or  what  the  matter  in  issue, 
whether  an  account,  the  items  of  which  were 
disputed,  a  note,  the  execution  of  which  was 
denied,  or  a  plea  of  payment  interposed. 
We  are  left  to  conjecture  in  respect  to  each 
and  all  of  these  matters.  The  charge  is 
that  he  swore  that  he  paid  to  D.  M.  Boyd,  a 
member  of  the  board  of  commissioners,  $20 
to  influence  his  official  action,  etc.  It  does 
not  appear  that  Boyd's  official  conduct  was, 
in  any  respect,  under  examination,  or  had 
any  relation  whatever  to  the  matter  in  issue 
or  the  parties  to  the  action.  There  is  not 
the  slightest  suggestion,  either  directly  or  by 
inference,  how  the  matter  set  out  in  the  in- 
dictment was  material  or  could,  in  the  most 
remote  degree,  affect  the  result. 

It  is  suggested  that  possibly  the  purpose  of 
the  question  was  to  Impeach  the  witness— to 
affect  his  credibility.  If  this  be  conceded,  al- 
though it  would  be  the  merest  conjecture,  we 
are  unable  to  perceive  how  charging  him- 
self falsely  with  having  given  a  bribe  could 
strengthen  his  credibility.  To  deny  it  might 
do  so.  As  said  by  Bayley,  J.,  in  King  v. 
Nlcholl,  supra:  "We  know  nothing  of  the 
merits  of  the  case  except  from  the  Indictment 
The  Innuendoes  Introduce  greater  doubt  than 
certainty."  To  sustain  this  view  we  would 
be  compelled  to  conjecture  that  the  witness 
was  asked  whether  he  did  not  give  Boyd  the 
money  as  a  bribe  for  the  purpose  of  affecting 
his  credibility,  ^d  that  he  falsely  swore  that 
he  did  so  for  the  purpose  of  weakening  his 
credibility;  whereas,  in  truth  he  did  not  do  so. 
In  swearing  falsely  that  he  gave  Boyd  a 
bribe,  he  Injured  Boyd;  but  it  is  difficult  to 
see  how,  by  admitting  the  truth  of  the  im- 
peaching question,  he  Injures  his  adversary 
in  the  civil  action  or  interfered  with  the  due 
course  of  justice.  The  fact  is  that  the  ques- 
tion was  not  asked  the  witness  for  the  pur- 
pose of  impeaching  him.  He  demanded  that 
the  solicitor  ffle  a  bill  of  particulars.  From 
this  it  appears  that  defendant  was  asked: 
"What  connection,  if  any,  did  you  have  with 
circulating  a  report  against  Sheriff  D.  M. 
Boyd  during  the  political  campaign  in  which 
it  was  charged  that  you  had  paid  him  $10  for 
securing  for  you  a  position  as  keeper  of  the 
county  home?    I  had  none  whatever."     He 


was  then  asked  whether  he  signed  a  state- 
ment to  that  effect,  to  which  he  answered 
that  he  did  not  "How,  then,  was  such  a 
report  circulated,  if  you  didn't  circulate  it?" 
He  answered,  "I  don't  know."  He  then,  of 
his  own  motion,  asked  if  the  counsel  wanted 
the  whole  truth  about  it,  and  proceeded  to 
state  the  facts  set  out  in  the  indictment 
From  this  it  appears  that  the  purpose  of  the 
cross-examiner  was  to  show  that  he  had 
spread  a  false  report  about  Boyd  having  tak- 
en from  him  a  bribe.  He  denied  that  he 
had  spread  any  report  whatever,  and  there 
is  nothing  in  the  indictment  charging  that 
he  had  sworn  falsely  in  that  respect.  If  he 
had  denied  spreading  the  false  report,  when 
in  truth  he  had  done  so,  it  was  well  calcu- 
lated to  weaken  the  credibility  of  his  testi- 
mony in  the  case  on  trial;  but  nothing  of 
this  kind  is  suggested.  While  we  have  held 
in  State  v.  Van  Pelt,  136  N.  C.  633,  49  S.  B. 
177,  68  li.  B.  A.  760,  that  a  bill  of  particulars 
cannot  supply  a  defect  in  the  indictment,  and 
we  adhere  to  that  ruling,  if  we  could  look 
to  the  bill  of  particulars  to  supply  the  miss- 
ing link,  we  would  fail  to  find  it 

The  defendant  may  be  guilty  of  uttering  a 
slander  against  Boyd,  but,  in  no  aspect  of  the 
case,  is  he  guilty  of  perjury  as  defined  at 
common  law.  We  think  that  in  refusing  to 
quash  the  bill  of  Indictment  there  was  error. 
While  not  necessary  to  the  decision  of  this 
appeal,  we  think  it  proper  to  say  that  excep- 
tion to  the  last  paragraph  of  the  instruction 
is  well  taken.  While  probably  not  so  in- 
tended by  his  honor,  it  was  calculated  to 
make  the  impression  upon  the  jury  that  it 
was  the  duty  of  the  defendant  to  satisfy 
them  that  the  statements  he  made  were  true 
and  had  no  other  essential  elements  of  perju- 
ry. It  will  be  noted  upon  that  hypothesis 
alone  he  instructed  the  jury  that  they  could 
return  a  verdict  of  not  guilty.  In  the  trial 
of  criminal  cases,  it  is  always  best  to  adhere 
closely  to  well-settled  forms  of  expression. 
Save  in  a  few  exceptional  cases,  of  which 
this  is  not  one,  the  state  carries  the  burden 
of  proof  to  show  beyond  a  reasonable  doubt 
all  the  essential  elements  of  the  crime  charged. 

It  must  be  certified  that  there  is  error. 


I  (150  N.  C.  624) 

POOL  et  al.  v.  ANDERSON  et  nx. 

(Supreme  Court  'of  North  Carolina.     May  13, 
1909.) 

1.  Bills  awd  Notes  (§  499*)— Ac?tion8— Pbe- 
suMPTioNs— Payment. 

Mere  possession  by  the  payor  of  a  note, 
without  any  indorsement  thereon,  is  not  evi- 
dence of  pavment  unless  it  appears  that  it 
was  delivered  to  the  payee. 

[Bd.   Note.— For  other  cases,   see  Bills   and 
Notes,  Cent  Dig.  S  1696;  Dec  Dig.  f  490.*] 

2.  Vknoob  and  Pubchaseb  (f  299*)  — Notb 
FOB  Pbick— Evidence  of  Payment. 

A  note  from  which  the  payor's  name  has 
been  cut  off,  found  wrapped  In  a  bond  for  title 
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amon?  the  papers  of  tbe  oblifee  after  hii  death, 
the  note  being  in  the  same  handwriting  aa  the 
bond  and  corresponding  to  its  recitals  except  as 
to  amount,  is  admissible,  in  an  action  to  recover 
the  land,  to  show  payment  of  the  bond,  especial- 
ly where  the  obligee  and  those  claiming  under 
him  have  been  in  possession  of  the  land  for  28 
years. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  299.*] 

8.  Evidence   (5   271*)— Declabations— Sblf- 

SeBVING   DeGLiABATIONS. 

Declarations  by  the  obligee  in  a  bond  for 
title  that  he  had  paid  a  note  for  the  purchase 
money  are  inadmissible  In  his  favor. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1068,  1072-  Dec  Dig.  §  271;* 
Payment,  Cent  Dig.  i  205.J 

Appeal  from  Superior  Court,  McDowell 
County ;  J.  S.  Adams,  Judge. 

Action  by  M.  A.  Pool  and  others  against 
A.  T.  Anderson  and  wife.  From  a  Judgment 
for  defendants,  plalntliTs  appeal.    Affirmed. 

Action  for  recovery  of  land.  Plaintiffs 
claim  under  John  B.  Gray,  who,  on  March 
12,  1879,  executed  a  bond  obligating  himself 
to  make  title  to  S.  N.  Stockton  upon  the  pay- 
ment of  $300  "as  stipulated  by  note  or  other- 
wise." The  signature  to  the  bond  was  at- 
tested by  H.  W.  Wise.  Stockton  went  Into 
possession  of  the  land  upon  the  execution  of 
the  bond  and  remained  thereon,  until  his 
death,  devising  it  to  tbe  feme  defendant, 
Cordelia  Anderson,  who  has  been  in  posses- 
sion at  all  times  since  the  de^th  of  said 
Stockton.  Defendants  alleged  that  the  pur- 
chase money  for  the  land  was  paid  by  Stock- 
ton. There  was  evidence  of  acts  and  declara- 
tions of  Gray  and  Stockton  tending  to  sustain 
the  contention  of  both  parties.  For  tbe  pur- 
pose of  sustaining  the  allegation  of  payment, 
defendants  offered  to  introduce  a  note  of 
which  the  following  is  a  copy:  "$200.  On 
or  about  the  15th  day  of  April,  1879,  I  prom- 
ise to  pay  John  E.  Gray  the  sum  of  two  hun- 
dred dollars  for  value  received  of  hinL  Wit- 
ness my  hand  and  seal  this  the  12th  day  of 
March,  1879."  The  defendant  A.  T.  Ander- 
son testified  that  he  found  the  note  wrapped 
in  the  bond  for  title  among  the  papers  of 
8.  N.  Stockton  after  his  death,  and  that 
when  he  first  saw  it  It  had  Harve  Wise's 
signature  as  a  witness.  He  does  not  know 
Harve  Wise's  initials,  The  clerk  of  the 
court  testified  that  the  note  and  bond  for 
title  are  on  the  same  kind  of  paper  and  ip 
the  same  handwriting  and*  appear  to  have 
been  written  about  the  same  time,  though  it 
might  appear  this  way  if  one  had  been  writ- 
ten one  year  after  the  other.  H.  W.  Wise  is 
dead.  The  note  had  no  signature,  but  the 
paper  appeared  to  have  been  cut  off  at  the 
place  for  the  signature.  Plaintiff  objected 
to  the  introduction  of  the  note.  His  honor, 
being  of  the  opinion  that  there  was  some  evi- 
dence to  identify  the  paper  as  a  part  of  the 
note  referred  to  in  the  bond,  admitted  it  to 
be  read  to  the  Jury,  leaving  to  them  the  ques- 


tion of  its  identity.  Plaintiffs  excepted. 
There  was  a  verdict  and  Judgment  for  de- 
fendants. Plaintiffs  assigned  as  error  the 
admission  of  the  note  and  appealed. 

Pless  &  Winbome,  for  appellants.  Sin- 
clair &  McBrayer,  for  appellees. 

CONNOR,  J.  Conceding  that,  notwith- 
standing the  fact  that  Stockton,  and  those 
claiming  under  him,  have  been  in  possession 
of  the  land  since  the  execution  of  the  bond 
for  title,  the  burden  of  proof  to  show  that 
the  purchase  money  had  been  paid  was  on 
defendant,  we  think  that  his  honor  correctly 
held  that  the  note  was  competent  evidence  to 
be  considered  by  the  Jury  upon  that  issue. 
PlaintifTs  counsel  strongly  urges  that  there 
is  no  evidence  connecting  the  note  with  the 
bond  for  title.  We  think  that  there  is  evi- 
dence tending  to  show  that  it  was  given  in 
part  payment  of  the  purchase  money  for 
the  land-  In  every  respect  except  amount  it 
is  shown  to  correspond  with  the  recitals  in 
the  bond.  It  bears  the  same  date.  There 
is  evidence  tending  to  show  that  it  was  writ- 
ten and  witnessed  by  the  same  person,  at  the 
same  time,  and  that  the  name  of  the  payor 
has  been  cut  off.  If  the  Jury  found  that  it 
was  given  in  part  payment  of  the  purchase 
money,  we  think  the  fact  that  It  was  found 
in  its  present  condition  wrapped  in  the  bond 
for  title,  among  Stockton's  papers  after  his 
death,  is  a  pregnant  circumstance  tending  to 
show  that  it  was  paid  by  him.  Especially  is 
this  so  in  view  of  the  long-continued  posses- 
sion of  the  land  under  the  bond.  It  is  true 
that  the  mere  possession,  by  the  payor,  of  a 
note  without  any  indorsement  thereon,  is 
not  evidence  of  payment,  unless  it  appears 
that  It  was  delivered  to  the  payee.  When, 
however,  the  bond  for  title,  executed  by 
the  payor,  reciting  the  execution  of  a  note, 
accompanied  with  the  possession  of  the  land 
by  the  payor  for  28  years,  both  parties  to  the 
transaction  being  dead,  the  note  is  found  in 
the  possession  of  the  payor  wrapped  in  his 
muniment  of  title,  it  should  not  be  excluded 
from  the  Jury.  The  possession  does  not  raise 
any  presumption  of  payment  or  change  the 
burden  of  proof.  It  is  a  circumstance— a 
condition  open  to  explanation,  but  of  suffi- 
cient relevancy  to  the  fact  in  issue  to  enti- 
tle it  to  be  considered  in  connection  with 
other  evidence  to  aid  the  jury  in  arriving 
at  a  correct  conclusion. 

It  is  a  mistake  to  say.  that  rules  govern- 
ing the  admissibility  of  evidence  where  the 
question  of  relevancy  is  involved  are  tech- 
nical. They  are  based  upon  conclusions 
drawn  from  experience  rather  than  logic 
For  instance,  it  is  well  known  that  among 
persons  not  engaged  in  trade,  banking,  or 
other  occupations  requiring  the  keeping  of 
books,  containing  a  record  of  their  trans- 
actions,  where   a  note   is  paid,   the  payor 
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Bsnally  cots  or  team  his  name  out  of  It  and 
preserves  it.  Any  one  having  occasion  to 
examine  the  papers  of  persons  deceased 
knows  that  he  usually  finds  the  notes  which 
such  persons  have  paid  canceled,  as  the  one 
in  controversy.  It  may  he  said  that  such 
is  the  genersLl  custom.  The  possession  of  a 
note  under  the  conditions  found  in  this  case 
would  be  regarded  as  very  strong  evidence 
of  its  payment.  This  conclusion  would  be 
strengthened  when  the  person  claiming  that 
the  debt  for  which  the  note  was  given  has 
not  been  paid  is  unable  to  produce  another 
note  corresponding  to  the  debt,  in  date, 
amount,  and  other  respects.  It  was  suggest- 
ed that  the  declaration  by  Stockton  that  he 
had  paid  the  note  would  not  be  admissible. 
This  Is  true,  but  its  exclusion  would  not  be 
based  upon  the  suggestion  that  such  declara- 
tion was  not  relevant  but  upon  the  principle 
that  a  man's  declarations  made  in  his  own 
interest  are  not  admissible.  Here  we  have 
an  act  consistent  with  admitted  facts  and 
conditions,  and  inconsistent  with  the  theory 
that  he  had  not  paid  for  the  land.  The  oth- 
er evidence  bearing  upon  the  issue  is  not 
set  out  in  the  record.  It  is  simply  stated 
that  declarations  of  both  parties  to  the  trans- 
action were  admitted.  Certainly,  in  the  con- 
dition of  the  case,  it  would  aid  the  jury  to 
show  that  the  note  was  found  in  the  pos- 
session of  the  payor  wrapped  in  his  bond. 
Jurors  are  men  of  experience  and  observa- 
tion. They  usually  attach  proper  weight  to 
facts  and  circumstances  relating  to  the  trans- 
actions which  they  are  investigating.  While 
the  courts  should  carefully  exclude  such 
evidence  as  is,  misleading  or  confusing,  they 
should  admit  such  as  experience  has  shown 
to  be  enlightening  and  helpful  in  getting  at 
the  truth — ^which  is  the  ultimate  end  to 
which  every  Judicial  investigation  should  be 
directed. 

We  concuf  with  his  honor's  ruling. 

There  is  no  error. 


(82  a  C.  888) 

STATB  V.  STOCKMAN. 

(Supreme  Court  of  South  Carolina.     April  9, 
1909.    On  Rehearing,  May  5,  1909.) 

1.  Ckc^inax  Law  (§  1158*)—AppbaI/— Discre- 
tion OF  Tbial  Ooubt— Leading  Questions. 

The  allowance  of  leading  questions,  being 
within  the  discretion  of  the  trial  court,  will 
rarely  be  cause  for  reversal. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  S  3064;    Dec,  Dig.  9  1153.*] 

2.  CanciNAL  Law  (8  lie9*)— Appeai/— Haem- 

LB88  EBBOIHtADMISSION    OV  EVIDENCE. 

Permitting  a  witness  to  answer  a  leading 
question  is  not  reversible  error,  where  the  evi- 
dence elicited  thereby  was  fully  brought  out  in 
other  testimony  given  previously,  and  after- 
wards by  other  witnesses. 

[Ed.    Note^-For    other   cases,    see   Criminal 
Law,  Cent  Dig.  i  3188;   Dec  Dig.  f  1169.*] 


8.  Cbiminal  Law  (9  1043*)— Apfbait-Objeo* 
noNS  w>E  Review. 

Error  in  allowing  a  leading  question  to  be 
asked  a  witness  will  not  be  reviewed  on  appeal, 
where  the  objection  to  the  question  did  not 
state  the  reasons  for  objecting. 

[Ed.  Note.— For  other  cases,  see  Criminal 
X/aw,  Cent  Dig.  U  2654,  2655;  Dec  Dig.  § 
1043.*] 

4.  Cbj>[inal  Law  (f  1169*)— Appeax— Habm- 
LEss  Ebrob— Exclusion  op  Evidence— Evi- 
dence Already  Admitted. 

The  overruling  of  an  objection  to  a  ques- 
tion asked  a  witness  in  regard  to  his  testimony, 
if  he  meant  to  say  a  certain  thing,  was  not 
prejudicial,  where  the  witness  had  already  so 
stated  without  objection. 

[Ed.  Note.— For  other  cases,  se«  Criminal 
Law,  Cent  Dig.  §  8188;    Dec  Dig.  {  116i>.*l 

5.  Cbiminal  Law  (8  656*)— Trial— Comments 
OF  Judge  on  Evidence. 

In  a  prosecution  for  homicide,  a  witness 
for  the  state  having  denied  that  he  and  dece- 
dent were  intoxicated  on  the  day  of  the  homi- 
cide, a  witness  for  the  defense  was  permitted 
to  testify  that  on  that  day  he  met  t^em  on  a 
road,  and  that  they  were  apparent! v  intoxica- 
ted. Counsel  for  the  defense  then  asked  wheth- 
er witness  was  traveling  in  a  wagon,  and  how 
many  wagons  he  had,  both  of  which  questions 
were  answered,  and  finally,  who  had  the  wagon, 
when  the  conrt  said:  *'A11  that  is  irrelevant" 
Held,  that  the  court's  aiction  was  not  error,  as 
it  in  no  wise  excluded  the  real  matter  sought  to 
be  shown,  which  was  that  witness  met  decedent 
and  the  witness  for  the  state,  and  that  they 
were  both  apparently  intoxicated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  f  656.*] 

6.  Criminal  Law  (J  1170*)— Appeal— Habm- 
LEss  Error— Exclusion  op  Evidence— Evi- 
dence Otherwise  Admitted. 

In  a  prosecution  for  homicide,  refusal  to 
permit  a  witness  to  answer  a  question  inquiring 
if  he  heard  decedent  make  threats  against  de- 
fendant, on  the  ground  that  it  was  a  conclusion, 
was  not  reversible  error,  where  the  witness  was 
later  permitted  to  state  the  language  constitut- 
ing the  threat. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §9  8147,  8148;  Dec  Dig.  § 
1170.*] 

7.  Homicide  (9  189*)  —  Selt-Defenss  —  Evi- 
dence—Hostile  Feelings  ot  Decedent. 

Where  there  is  some  evidence  tending  to 
support  a  pl4a  of  self-defense  in  a  trial  for 
homicide,  evidence  reasonably  tending  to  show 
that  decedent  had  hostile  feelings  toward  de- 
fendant at  the  time  of  the  encounter,  such  as 
former  threats  to  injure,  quarrels,  or  difficulties, 
assaults,  and  the  like,  is  competent  to  show  that 
decedent  was  the  aggressor. 

[Ed,  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  398;    Dec  Dig.  }  189.*] 

8.  Homicide  (|  189*)  —  Sblp- Defense -*  Evi- 
dence. 

In  a  prosecution  for  homicide,  the  excln- 
sion  of  evidence  that  decedent  considered  him- 
self to  be  of  better  stock  than  defendant  as  not 
bearing  on  issue  of  self-defense  was  not  error, 
since  it  might  well  be  supposed  by  the  trial 
court  that  such  a  feeling  could  not  tend  to  show 
auch  a  hostile  state  of  mind  as  would  prompt  or 
explain  a  personal  assault  upon  decedent,  bat 
would  rather  tend  to  produce  aloofness. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  f  189.*] 
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9.  GsiHiNix  liAw  (f  338*)— BviDENCB  Rele- 
vant IN  Connection  with  Evidence  Al- 

BEADT  INTBODUCED. 

In  a  prosecution  for  homicide,  in  which 
the  state,  to  show  bias  of  a  witness  for  the  de- 
fense against  decedent,  elicited  the  fact  that  the 
witness  had  been  prosecuted  by  decedent  for  the 
killing  of  his  dog,  evidence  as  to  whether  de- 
cedent sometimes  killed  dogs  was  irrelevant. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  }  33a*] 

10.  Criminal  Law  <§  450*)  —  Opinion  Bvi- 
DBNOB— Matters  Directly  in  Issue. 

In  a  prosecution  for  homicide,  in  which 
the  defense  was  self-defense,  evidence  of  a  non- 
expert AS  to  what  would  have  happened  if  de- 
fendant had  not  killed  decedent  at  the  time  he 
did,  being  a  mere  opinion  on  the  vital  question  in 
the  case,  and  not  within  the  class  of  cases  which 
allow  a  nonexpert  witness  to  give  his  opinion 
as  to  matters  which  cannot  be  made  intelligible 
to  the  jury  except  as  interpreted  by  the  impres- 
sion made  on  the  mind  of  the  witness  at  the 
time,  is  inadmissible. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  }  1036;    Dec  Dig.  S  450.*] 

11.  Criminal  Law  (§  683*)— Trial— Scope  of 
Evidence  in  Reply. 

Where,  in  a  prosecution  for  homicide,  a 
witness  for  the  defense  had  testified  that  he 
met  decedent  and  a  witness  for  the  state  on 
the  day  of  the  homicide  while  traveling  on  a 
certain  road,  and  that  they  were  both  apparent- 
ly intoxicated,  evidence  for  the  state  by  an- 
other witness  that  he  also  had  met  them  on  such 
day  while  traveling  on  the  same  road,  and  that 
they  both  appeared  to  be  sober,  was  admissible 
in  reply. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  S  683.*] 

12.  Cbimi^val  Law   ({  457*)— Opinion   Evi- 
dence—Intoxication. 

The  determination  of  whether  a  person  is 
intoxicated  or  sober  at  a  particular  tiihe,  be- 
ing a  matter  which  involves  the  impression  on 
the  mind  of  one  seeing  the  person,  produced  by 
the  various  circumstances  occurring  at  the  time, 
and  not  being  a  matter  relating  to  which  it  is 
practicable  to  put  the  jury  ixr  possession  of  all 
the  facts  as  they  appeared  upon  which  the  opin- 
ion is  grounded,  may  be  the  subject  of  nonexpert 
opinion  evidence. 

[Eid.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  1046;   Dec  Dig.  {  457.*] 

13.  Witnesses  (i  398*)  —  Impeachment- Ne- 
cessity or  Foundation. 

Where,  in  a  prosecution  for  homicide,  a 
witness  testified  as  to  a  conversation  in  a  cex^ 
tain  house  on  the  day  after  the  homicide,  the 
laying  of  a  foundation  for  contradicting  the  tes- 
timony was  not  necessary  as  a  prerequisite  to 
the  admission  of  evidence  that  the  witness  was 
not  at  the  house  on  that  day. 

[EM.   Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  §  1274;  Dec.  Dig.  §  398.*] 

14.  Criminal  Law  ({  683*)— Trial— Scope  of 

tUnPL  Y— £  VI DENCE . 

Where,  in  a  prosecution  for  homicide,  a 
witness  for  the  defense  testified  that  he  heard 
decedent  declare  that  he  would  kill  the  defend- 
ant, and  fixed  the  day  of  the  declaration  as  the 
time  In  a  certain  month  when  he  purchased 
some  goods  at  decedent's  store  and  had  them 
charged,  evidence  in  a  reply  was  admissible  to 
show  that  goods  were  sold  and  charged  to  wit- 
ness on  only  one  day  in  the  month  named,  and 
that  on  such  day  decedent  was  out  of  town,  and 
not  in  the  store. 

[£d.    Note.— For   other   cases,    see   Criminal 
Law,  Dec.  Dig.  S  683.*] 


15.  Witnesses  (j  398*)  —  Contradiction  — 
FouN  DATi,0N— Sufficiency. 

Where,  in  a  prosecution  for  homicide,  a 
witness  for  the  defense  had  admitted  meeting  a 
man  in  the  road  close  to  the  place  of  the  homi- 
cide, and  shortly  thereafter,  but  stated  that  he 
did  not  know  whether  it  was  a  certain  person 
or  not,  and  denied  that  he  had  made  certain 
statements  incriminating  the  defendant,  a  prop- 
er foundation  was  laid  for  contradicting  the  wit- 
ness by  the  person  whom  he  met. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Dec,  Dig.  §  398.*] 

16.  Criminal  Law  (J  478*)  —  Opinion  Evi- 
dence-Testimony OF  Experts  —  Compe- 
tency. 

In  a  prosecution  for  homicide,  there  was 
evidence  that  decedent,  while  engaged  in  a  per- 
sonal encounter  with  a  person  other  than  de- 
fendant, just  before  the  commission  of  the  crime, 
struck  such  person  with  his  pistol,  or  a  pair 
of  knucks,  or  the  butt  of  a  whip,  breaking  his 
nose.  The  sheriff,  who  arrested  the  person  with 
whom  decedent  had  the  encounter,  testified  in 
reply  that,  when  such  person  arrived  at  the  jail 
that  night  after  the  homicide,  he  had  a  bruise 
on  each  side  of  his  nose,  and  that  the  skin  was 
not  brok'en.  Held,  that  the  sheriff,  after  de- 
scribing the  wounds  and  stating  that  he  had 
seen  bruises  made  by  a  man's  fist,  and  was  fa- 
miliar with  such  wounds,  was  competent  as  an 
expert  to  give  his  opinion  that  the  bruises  on 
the  nose  must  have  been  made  with  the  fist. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  {  47a*] 

17.  Criminal  Law  (f  822*)  —  TtfiAi,  —  Con- 
STRuiNa  Charge  as  a  Whole. 

In  a  prosecution  for  homicide,  an  instruc- 
tion that  self-defense  is  an  affirmative  defense, 
and  must  be  established  by  a  preponderance  of 
the  testimony,  is  not  error,  wnere  the  jury  is 
also  instructed  that,  in  order  to  convict,  the 
state  must  establish  defendant's  guilt  beyond  a 
reasonable  doubt. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  9  822.*] 

18.  Homicide  (§  116*)— Self- Defense— Imme- 
diate Danger  —  Bei4£f  of  Reasonable 
Person. 

To  make  out  a  case  of  self-defense,  the  evi- 
dence should  satisfy  the  jury  that  accused  ac- 
tually believed  that  he  was  in  immediate  dan- 
ger of  losing  his  life,  or  sustaining  serious  bodily 
barm,  so  that  it  was  necessary  to  take  the  life 
of  liis  assailant,  and  the  circumstances  must 
have  been  such  as  would,  in  the  opinion  of  the 
jury,  justify  such  a  belief  in  the  mind  of  a  per- 
son possessed  of  ordinary  firmness  and  reason. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  158-163;    Dec.  Dig.  §  116.*] 

19.  Homicide  (J  300*)  — Self- Defense  — In- 
structions—Ignoring  Defendant's  Fault 
—Modification. 

A  requested  instruction  as  to  self-defense, 
omitting  the  principle  that  defendant  must  have 
been  without  fault  in  bringing  about  the  diffi- 
culty, is  properly  modified  by  the  court  by  add- 
ing such  principle. 

[EM.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  K  614-^2;   Dec.  Dig.  S  300.*] 

20.  Homicide  (}  123*)— Defense  of  Habita- 
tion—Immediate Danger. 

Though  a  man's  dwelling  is  his  castle,  and 
he  may  repel  force  by  force  in  defense  of  his 
personal  habitation  and  property  against  one 
who  manifestly  endeavors  by  violence  to  commit 
a  felony  on  either,  and  in  such  case  is  not 
bound  to  retreat,  but  may  pursue  his  adversary 
until  he  has  secured  himself  from  all  danger, 
even  taking  his  life  if  necessary,  and  the  danger 
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Is  imminent  and  immediate,  still  he  cannot  take 
life  if  the  danger  has  passed. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  182,  183;   Dec  Dig.  S  123.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Lexington  County;  Chas.  G.  Dantz- 
ler.  Judge. 

S.  W.  Stockman  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

Graham  &  Sturkie  and  W.  H.  Sharpe,  for 
appellant.  Geo.  Bell  Tlmmerman,  for  the 
State. ' 

JONES,  J.  The  defendant,  S.  W.  Stock- 
man, at  his  residence  in  Lexington  county  on 
December  20,  1906,  shot  and  killed  bis  son-in- 
law,  Hampton  Hartley.  Upon  an  Indictment 
of  murder  he  was  tried  at  summer  term, 
1907,  general  sessions  for  Lexington  county. 
Judge  Dantzler  presiding,  convicted  of  man- 
slaughter, with  recommendation  to  mercy, 
and  sentenced  to  seven  years'  imprisonment 
In  the  State  Penitentiary.  The  defendant 
contended  that  Hartley  entered  hljB  home 
tmder  the  Influence  *of  whisky,  and  was 
guilty  of  impropriety  of  conduct  toward  one 
of  defendant's  daughters,  a  sister  of  Hart- 
ley's wife,  and  was  rebuked  therefor  by  de- 
fendant, and  ordered  to  leave  the  house; 
that  thereupon  Hartley  with  a  buggy  whip 
made  an  attack  upon  defendant  and  his 
nephew,  J.  W.  Taylor,  who  was  visiting  at 
the  house;  that  Mrs.  Stockman  got  Hartley 
to  leave  the  house;  that  he  went  some  dis- 
tance, and  started  back  again  towards  the 
house,  meeting  Taylor  near  the  gate,  and  as- 
saulted Taylor,  with  whip  in  left  hand  and 
pistol  in  right  hand;  that  Hartley,  after 
knocking  Taylor  down,  pointed  his  pistol  at 
defendant,  who  was  then  in  the  yard  with  a 
shotgun  in  hand,  and  threatened  to  kill  de- 
fendant, whereupon  defendant  shot  and  kill- 
ed Hartley  In  defense  of  his  person  and 
habitation.  The  theory  of  the  state's  case 
was  that,  whatever  may  have  taken  place  in 
the  house,  Hartley  left  It  and  went  out  of 
the  gate  into  the  road;  that  Taylor  came 
out  of  the  gate  and  went  up  to  Hartley,  and 
they  commenced  fighting,  Taylor  with  his  fist, 
and  Hartley  with  a  buggy  whip  held  in  his 
right  hand;  that  Hartley  drew  no  pistol,  his 
pistol  being  found  in  his  right  hip  pocket 
under  him,  with  his  overcoat  buttoned  up; 
that  defendant  fired  upon  Hartley  while  he 
was  fighting  Taylor,  the  line  of  fire  being 
from  the  rear  at  an  angle  of  about  46  de- 
grees, some  of  the  shot  striking  Hartley  In 
the  right  temple,  some  striking  behind  and 
in  front  of  the  right  ear. 

The  defendant  presents  13  exceptions  to 
the  ruling  of  the  court  as  to  the  admissibil- 
ity of  certain  testimony,  and  8  exceptions  to 
the  charge  given  the  jury. 

1.  State's  witness  EHzy  Long  testified  as  to 
the  position  of  Hartley's  body  on  the  ground 
where  he  fell,  and  the  solicitor,  with  refer- 


ence to  the  position  of  his  hands,  asked  the 
question,  "Were  they  or  not  lying  by  his 
side?"  Defendant's  counsel  objected  with- 
out stating  reason,  and,  the  court  ruling  the 
question  competent,  the  witness  answered, 
"Yes."  Appellant  claims  that  the  question 
was  leading  and  prejudicial.  Conceding  that 
questions  beginning  "Whether  or  not,"  etc., 
may  be  leading  in  certain  circumstances, 
such  questions  are  in  the  discretion  of  the 
trial  court  and  will  rarely  be  cause  for  re- 
versal. State  V.  Marchbanks,  61  S.  C.  22,  39 
S.  B.  187;  Koon  v.  Southern  Ry.,  69  S.  C. 
104,  48  S.  K  86.  There  Is  nothing  to  show 
abuse  of  discretion  nor  prejudice  to  appel- 
lant The  position  of  the  hands  of  deceased 
was  fully  brought  out  in  other  testimony 
given  previously,  and  afterwards  by  other 
witnesses.  Further,  the  trial  court  was  not 
informed  that  the  question  was  objected  to 
as  leading,  and  had  no  opportunity  to  have 
the  question  properly  framed. 

2.  Defendant's  witness  Pick  Sullivan  tes- 
tified that  John  Wingard,  a  witness  who  was 
present  at  the  homicide  and  testified  for 
the  state,  told  witness  at  a  house  on  Mc- 
Carthy's place,  a  few  days  atter  the  killing, 
that  he  went  behind  the  shed,  and  did  not 
see  the  killing.  Defendant's  counsel  asked 
who  was  living  in  that  house,  and  witness 
answered,  "Mr.  Wingard."  Then  counsel 
asked:  "You  mea^  to  say  that  Vvlngard  was 
living  in  this  house  where  this  conversation 
took  place?"  The  witness  answered,  "Yes," 
when  the  solicitor  objected,  and  the  court 
sustained  the  objection  as  to  what  he  meant 
to  say,  saying  to  defendant's  counsel:  "He 
is  your  witness,  let  him  state."  There  was 
no  error  and  no  prejudice.  As  the  witness 
had  stated  without  objection  that  Wingard 
was  living  in  the  house  where  the  conversa- 
tion occurred,  the  point  seems  very  imma- 
terial. 

3.  State's  witness  Wingard  having  denied 
that  he  and  ^Hartley  were  drunk  on  that 
day  previous  to  the  homicide,  when  riding 
together  in  a  buggy  leading  two  mules,  and 
having  testified  that  he  did  not  on  that  occa- 
sion meet  Simeon  P.  Alewine  in  the  road, 
Alewine  for  the  defense  testified  that  he  did 
meet  them  in  the  road  apparently  drunk; 
that  the  horses  had  broken  out  of  the  buggy. 
Counsel  for  defendant  asked,  "Did  he  get 
them?"  and  the  witness  answered,.  "Yes." 
The  court  asked  counsel,  "How  is  that  rele- 
vant?' Counsel  did  not  think  it  strictly  rele- 
vant, but  proceeded  to  ask  the  witness  wheth- 
er he  (witness)  was  traveling  in  a  wagon, 
which  was  answered,  and  how  many  wagons 
he  had,  which  was  answered,  and  then,  final- 
ly, who  had  the  wagon,  when  the  court  said: 
'•All  that  is  irrelevant"  The  third  exception 
complains  of  this  ruling.  It  is  manifest 
that  the  court  was  correct,  and  that  the  rul- 
ing in  no  wise  excluded  the  real  matter 
sought  to  be  shown;    that  is,  whether  Ale- 
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wine  met  Wlngard  and  Hartley  at  the  same 
time  mentioned,  and  that  they  were  appar- 
ently drunk. 

4  and  5.  The  fourth  and  fifth  exceptions 
are  based  npon  the  following  from  the  case: 
"Q.  Did  yon  know  the  late  Hamp  Hartley? 
A.  Yes,  sir.  Q.  Did  you  hear  him  make 
threats  against  Stockman?  The  Solicitor: 
We  object.  The  Court:  Objection  sustain- 
ed. That  is  a  conclusion.  Q.  (By  Mr.  Gra- 
ham) Did  you  hear  him  say  anything  about 
Stockman?  A.  Yes,  sir;  I  heard  him  speak 
about  him.  Q.  What  did  he  say?  A.  I 
heard  him  say  that  he  considered  himself  of 
better  stock  than  Stockman.  The  Solicitor: 
We  object  The  Ck)urt:  Yes,  sir;  strike  that 
out.  Q.  Give  me  the  words  he  used.  A.  He 
said  If  Stockman  fooled  with  him,  he  would 
shoot  him  the  same  as  a  rattlesnake.  Q. 
How  long  before  Hartley  was  killed  did  you 
hear  him  say  that?  A.  I  suppose  it  was 
over  a  year.    He  talked  and  ran  on." 

The  fourth  exception  Is  based  upon  the 
first  ruling  of  the  court  above.  It  is  prop- 
er, in  giving  evidence  as  to  the  threats,  for 
the  witness  to  state  the  language,  or  the 
substance  of  the  language,  used  by  the  de- 
clarant, so  that  court  and  Jury  may  deter- 
mine whether  there  was  In  fact  any  threat, 
and  what  was  the  nature  thereof.  The  ap- 
pellant met  this  view  later  by  having  the 
witness  state  the  language  constituting  the 
threat,  and  hence  there  Is  no  ground  for 
objection.  Under  the  fifth  exception  it  Is 
contended  that  it  was  harmful  for  the  court 
to  strike  out  the  statement  that  Hartley 
said  he  considered  himself  of  better  stock 
than  Stockman,  as  the  statement  tended  to 
show  the  mind  and  feeling  of  Hartley  to- 
wards the  defendant  Where  there  Is  some 
evidence  tending  to  support  a  plea  of  self- 
defense  in  a  trial  for  homicide,  It  is  compe- 
tent, for  the  purpose  of  showing  that  the 
deceased  was  the  aggressor,  to  introduce 
evidence  reasonably  tending  to  show  that 
deceased  had  hostile  feelings  towards  de- 
fendant at  the  time  of  the  encounter  such 
as  former  threats  to  Injure,  quarrels  or  dlfiEl- 
cultles;  assaults,  and  the  like.  State  v. 
Bmerson,  78  S.  C.  90,  5S  S.  E.  974.  The  trial 
court  may  well  have  supposed  that  the  par- 
ticular matter  under  consideration  could  not 
reasonably  tend  to  show  such  a  hostile  state 
of  mln'd  as  would  prompt  or  explain  a  per- 
sonal assault  upon  the  deceased.  Generally 
and  naturally,  a  feeling  of  superiority  of 
birth,  or  social  superiority,  would  tend  to 
produce  aloofness  rather  than  a  personal  en- 
counter. The  testimony  would  at  most  tend 
to  show  that  deceased  "had  a  prejudice*' 
against  defendant,  and  falls  short  of  being 
a  threat  State  v.  Wyse,  33  S.  0.  582,  12  S. 
S.  556. 

6u  The  solicitor  having,  on  cross-examina- 
tion of  the  defendant's  witness  Hair,  brought 
out  the  fact  that  the  witness  had  been  prose- 
cuted by  the  deceased  for  killing  his  dog. 


with  a  view  to  show  bias,  defendanrs  coun- 
sel asked  the  witness  whether  the  deceased 
sometimes  killed  dogs.  The  court  correctly 
ruled  the  matter  irrelevant 

7.  It  is  contended  that  there  was  error  in 
refusing  to  allow  the  defendant's  witness 
Eugene  Stockman  to  answer  the  question, 
"State  if  your  father  had  not  killed  him  at 
the  time  he  did,  what  would  have  happen- 
ed?" The  question  Involved  the  mere  opin- 
ion of  a  lad  of  16  years  upon  the  vital  issue 
in  the  case  as  to  what  the  deceased  would 
have  done.  This  does  not  fall  within  the 
class  of  cases  which  allow  a  nonexpert  wit- 
ness to  give  his  opinion  after  detailing  dr^ 
cumstances,  as  for  example,  as  to  time,  dis- 
tance, and  such  matters  as  cannot  be  made 
Intelligible  to  the  jury,  except  as  interpret- 
ed by  the  impression  made  on  the  mind  of 
the  witness  at  the  time,  as  in  Jones  v.  Ful- 
ler, 19  S.  O.  66,  45  Am.  Rep.  761;  Wood  v. 
Ry.  Co.,  19  S.  C.  521;  Bridger  v.  Ry.  Co.,  25 
S.  C.  24;  Harmon  v.  Ry.  Co.,  32  S-  C.  127,  10 
S.  E.  877,  17  Am.  St  ~Rep.  843;  E^asler  v. 
Ry.  Co.,  59  S.  C.  311',  37  S.  E.  938.  What 
the  deceased  was  doing,  or  threatening  to 
do,  when  he  was  slain  was  an  Issue,  and 
the  witness  testified  fully  as  to  all  the  cir- 
cumstances, the  meaning  of  which  could 
not  be  made  plainer  by  his  opinion,  and 
the  inference  to  be  drawn  from  the  circum- 
stances  was  peculiarly  for  the  Jury. 

8.  The  court  allowed  state  witness  T.  8. 
Nichols  to  state  in  reply  that  he  met  the  de- 
ceased and  Wlngard  in  the  road  in  a  buggy 
on  the  road  from  Lexington  to  Summit  the 
day  of  the  homicide,  and  that  they  appeared 
to  be  sober.  It  was  objected  (1)  that  this 
was  not  in  reply;  and  (2)  that  it  involved 
the  opinion  of  the  witness.  The  ruling  was 
correct  The  testimony  was  in  reply  to  the 
testimony  brought  out  by  the  defendant  that 
deceased  and  Wlngard  were  drunk  while 
traveling  that  same  road  that  day.  Wheth- 
er one  is  drunk  or  sober  at  a  particular  time 
is  one  of  those  matters  which  Involve  the 
statement  of  the  impression  or  belief  in  the 
mind  of  the  witness  produced  by  the  various 
circumstances  occurring  at  the  time,  and 
falls  within  the  rule  of  the  case  of  Jones  v. 
Fuller,  and  other  cases  cited  supra.  Ques- 
tions of  Identity,  handwriting,  quantity,  val- 
ue, weight  measure,  time,  distance,  velocity, 
form,  size,  age,  strength,  heat  cold,  state 
of  sickness  or  health,  disposition,  temper, 
anger,  fear,  excitement,  Intoxication,  and 
generally  where  it  is  not  practicable  to  put 
the  Jury  in  possession  of  all  the  facts  as  they 
appeared  at  the  time  upon  which  the  opin- 
ion Is  grounded,  may  be  subject-matter  of 
nonexpert  opinion.  Elliott  on  Evidence,  |S 
676,  678,  citing,  among  cases  as  to  Intoxica- 
tion, Edwards  v.  City  of  Worcester,  172 
Mass.  104,  51  N.  E.  447;  West  Chicago  Ry. 
Co.  V.  Flshman,  169  111.  196,  48  N.  E.  447. 
Similar  testimony  was  allowed  on  behalf  of 
defendant   and  the  ruling  was  fair,   an^ 
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consistent  with  tbe  ruling  discussed  under 
tlie  seventh  exception. 

9.  The  court  allowed  Sarah  Wingard,  wit- 
ness for  the  state,  to  testify  in  reply  that 
Pick  Sullivan  was  not  at  her  house  on  Sun- 
day after  Hartley  was  killed;  Pick  Sullivan 
having  testified  as  to  a  conversation  with  J. 
W.  Wingard  at  that  house  on  that  day.  It 
was  objected  that  no  foundation  had  been 
laid  for  a  contradiction.  Tbe  court  correctly 
ruled  that  the  question  was  not  of  that  class 
of  contradictions,  by  previous  statements  of 
a  witness,  as  required  the  laying  of  a  foun- 
dation. It  was  a  mere  contradiction  of  Sul- 
livan's testimony  at  the  trial  by  tbe  state- 
ment of  a  fact  which,  if  true,  would  make  it 
impossible  that  Sullivan's  testimony  could 
be  true.  Sullivan,  having  testified  that  he 
was  at  the  house  at  the  time  mentioned,  did 
not  need  to  be  advised  that  such  statement 
would  be  contradicted. 

10.  Charles  Howard  testified  for  the  de- 
fense that  he  heard  deceased.  Hartley,  in 
August,  1905,  in  the  afternoon,  before  the  ar- 
rival of  the  train  from  Columbia,  and  about 
2%  miles  from  Summit,  in  Lexington  coun- 
ty, declare  that  he  would  kill  the  defendant. 
Witness  fixed  the  day  of  the  declaration  as 
the  time,  in  August,  1905,  when  he  purchas- 
ed some  goods  at  Hartley's  store  from  Soc- 
rates Keisler,  the  clerk  and  bookkeeper, 
and  had  them  charged.  The  solicitor  was 
allowed  to  show  in  reply  by  Keisler  that  he 
sold  and  charged  goods  to  Howard  on  Au- 
gust 81,  1905,  and  on  no  other  day  in  that 
month,  with  the  purpose  of  showing  that 
Hartley  was  in  Columbia,  S.  O.,  at  the  time 
mentioned.  There  was  no  error  in  thla 
The  testimony  was  strictly  in  reply. 

11.  For  the  same  reason  there  was  no  er- 
ror in  allowing  witness  O.  M.  Asbill  to  tes- 
tify in  reply  that  Hartley  was  in  Columbia, 
S.  C,  on  the  afternoon  of  August  81,  1905. 

12.  The  testimony  of  J.  W.  Taylor  was 
taken  at  a  former  trial  of  this  case,  and,  he 
having  afterwards  died  the  same  ^ras  in- 
troduced on  this  last  trial.  Taylor  having 
testified  that  Hartley  was  some  feet  from 
him  after  knodcing  him  between  the  wheels 
of  a  buggy  and  was  pointing  his  pistol  at 
Stockman  when  Stockman  shot  him,  the 
solicitor  sought  to  contradict  Taylor  by 
showing  that  he  had  made  a  diflferent  state- 
ment to  F.  D.  Shealy  on  Saturday  after  the 
killing,  in  the  road  close  to  the  place  of  the 
difficulty.  Taylor  admitted  meeting  a  man 
that  day  who  was  driving  two  mules  and  a 
wagon,  but  stated  that  he  did  not  know 
whether  it  was  Shealy  or  not,  and  denied 
that  he  said  to  the  man  on  that  occasion 
that  when  Stockman  fired  Hartley  was  strik- 
ing him  (Taylor),  and  that  it  was  a  wonder 
Stockman  had  not  hit  him  (Taylor).  Shealy 
testified  that  such  statement  was  made  to 
him  by  Taylor  at  the  time  and  place  named. 
It  is  objectfyl  that  tbe  foundation  for  con- 
tradiction   was   not   sufficiently   laid.     We 


think  the  witness  was  sufficiently  advised 
as  to  time,  place,  person,  and  subject-matter 
of  the  proposed  contradiction.  The  fact 
that  he  did  not  know  the  name  of  the  par- 
ty as  F.  D.  Shealy  did  not  render  the  ques- 
tion incompetent,  if  tbe  court  was  satisfied 
that  the  witness  'was  sufficiently  advised 
as  to  the  identity  of  the  conversation  with 
another  as  to  give  him  a  fair  opportunity 
to  recollect,  so  as  to  deny  or  explain.  State 
V.  Hampton,  79  S.  C.  182,  60  S.  B.  069.  It  ap- 
pears that  Taylor  was  also  indicted  in  this 
case,  and,  in  that  view,  on  the  former  trial 
it  was  not  necessary  to  advise  him  of  the 
purpose  to  contradict  by  previous  state- 
ments. State  V.  Emerson,  78  S.  C.  92,  58  S.  B. 
974;  but,  as  Taylor  was  not  on  trial  in  this 
case,  being  dead,  we  have  treated  the  ques- 
tion as  if  Taylor  was  a  mere  witness. 

18.  There  was  some  testimony  that  Hart- 
ley, at  the  time  of  encounter  with  Taylor, 
struck  Taylor  with  his  pistol,  or  a  pair  of 
knucks,  or  the  butt  of  his  whip,  breaking 
his  nose,  P.  A.  Corley,  who  was  the  sheriff 
of  Lexington  county,  was  put  upon  the  stand 
by  the  state  in  reply  and  testified  that  when 
Taylor  got  to  the  Jail  that  night  after  the  • 
killing  he  had  a  bruise  on  each  side  of  his 
nose,  and  that  the  skin  was  not  broken. 
The  witness,  after  describing  the  wound, 
and  stating  that  he  had  seen  bruises  made 
by  a  man's  fist,  was  asked  whether  or  not 
in  his  Judgment  the  bruises  appeared  to 
have  been  made  with  a  man's  fist  Upon 
objection  the  court  ruled  that,  if  the  witness 
was  familiar  with  wounds  made  by  the  fist, 
he  could  answer.  Thereupon  he  gave  his 
opinion  that  the  bruises  on  the  nose  must 
have  been  made  with  the  fist  It  is  charged 
that  this  ruling  was  erroneous,  as  it  appear- 
ed by  the  testimony  of  the  witness  that  he 
was  not  an  expert,  and  not  sufficiently  ac^ 
qnainted  with  wounds  and  bruises  as  to  ex- 
press an  opinion.  As  the  ruling  of  the  court 
required  that  the  witness  should  be  familiar 
with  wounds  made  by  the  fist,  we  must  as- 
sume that  it  was  understood  that  the  wit- 
ness had  such  special  knowledge  on  the  sub- 
ject as  would  result  from  such  familiarity. 
As  such  he  might  be  considered  an  expert, 
and  entitled  to  express  an  opinion  as  to 
what  agency  was  capable  of  producing  such 
wound.  State  v.  Senn,  82  S.  O.  4(X),  11  S.  BL 
292.  No  objection  was  made  on  the  trial 
that  the  form  of  the  question  and  answer 
was  in  the  concrete  instead  of  the  abstract, 
and  the  only  point  of  Objection  raised  in  the 
exception  is  that  the  witness  was  not  such 
an  expert  as  to  express  an  opinion.  This  is 
not  a  case  in  which  an  expert  was  allowed 
to  give  an  opinion  on  the  very  point  in  issue, 
as  it  was  a  collateral  matter,  and  practically 
immaterial  whether  Hartley  struck  Taylor 
with  fist,  whip,  or  pistol.  Defendant  does 
not  claim  to  have  shot  Hartley  becdnse  of 
the  character  of  his  assault  on  Taylor,  but 
that  he  shot  in  defense  of  his  own  person. 
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14.  The  court  did  not  err  in  charging  the 
jury  that  self-defense  Is  an  affirmative  de- 
fense, and  must  be  established  by  the  pre- 
ponderance of  the  testimony,  when  the  Jury 
was  also  instructed  that,  in  order  to  con- 
yict,  the  state  must  establish  the  guilt  of 
the  defendant  beyond  a  reasonable  doubt 
State  v.  Welsh,  29  S.  C.  4,  6  S.  E.  894;  State 
V.  Bodie,  33  S.  C.  132,  11  S.  E.  624;  State  v. 
Way.  38  S.  C.  346,  17  S.  B.  39;  State  v. 
Way,  76  S.  a  94,  56  S.  B.  653. 

15.  In  behalf  of  the  defendant  the  court 
was  requested  to  Instruct  the  jury:  "(10) 
The  law,  recognizing  the  imperfections  of 
human  nature,  does  not  require  that  one 
charged  with  homicide  should  show  that 
there  was  no  other  possible  means  for  escape 
when  he  struck  the  fatal  blow,  but  he  is 
only  called  upon  to  satisfy  the  Jury  that, 
under  all  circumstances  by  which  he  was  sur- 
rounded, he  really  believed  there  was  a  ne- 
cessity for  taking  the  life  of  his  adversary 
In  order  to  preserve  his  own,  or  to  save  him 
from  serious  bodily  harm,  and  that,  in  the 
opinion  of  the  jury,  those  circumstances  were 
Buch  as  would  Justify  such  a  belief."  In 
response  to  which  the  court  said :  "That  will 
not  do  as  it  stands.  This  Is  right  to  a  cer- 
tain extent,  but  it  does  not  go  far  enough. 
Now,  for  Instance,  'that,  in  the  opinion  of  the 
Jury,  those  circumstances  were  such  as 
would  justify  such  a  belief;  that  is,  such 
belief  in  the  mind  of  a  person  possessed  of 
ordinary  firmness  and  reason,  that  the  ac- 
cused at  the  time  of  the  killing  actually  be- 
lieved that  he  was  in  such  immediate,  im- 
minent danger  of  losing  his  life,  or  sustain- 
ing serious  bodily  harm,  that  it  was  neces- 
sary for  his  own  protection  to  take  the  life 
of  his  assailant,  and  that  the  circumstances 
in  which  the  accused  was  placed  were  such 
as  would  justify  such  belief  in  the  mind  of 
a  person  possessed  of  ordinary  firmness  and 
reason.  With  that  modification  I  charge  you 
that  request"  The  modification  was  correct 
State  V.  McGreer,  13  S.  C.  464;  State  v. 
Thompson,  68  S.  O.  137,  46  S.  E.  941. 

16.  The  court  was  requested  to  charge  as 
follows:  "In  a  case  where  the  testimony 
shows  that  the  deceased  assaulted  the  de- 
fendant with  a  gun  or  pistol  in  such  a  way 
or  manner  as  to  cause  a  defendant  to  believe 
that  such  deceased  was  about  to  take  de- 
fendant's life,  or  inflict  some  great  bodily 
harm  upon  him,  at  the  time  he  fired  the  fa- 
tal shot,  and  that  a  man  of  ordinary  reason 
would  have  so  believed,  it  would  make  no 
difTerence  whether  the  deceased  intended  to 
take  the  life  of  such  defendant,  or  to  do  him 
some  serious  bodily  harm;  for,  under  such 
circumstances,  the  shooting  would  be  justi- 
fiable, the  killing  excusable,  and  such  defend- 
ant should  be  acquitted."  Responding  to  this 
request,  the  court  said:  'There  is  one  essen- 
tial element  of  excusable  homicide  lacking 
in  that  request,  and  that  is  he  must  have 
been  without  fault  in  bringing  about  the  diffi- 


culty. I  charge  you  that  proposition  in  the 
light  of  my  general  charge  to  you,  and  as 
modified."  The  modification  was  in  accord- 
ance with  the  well-settled  law  as  to  self-de- 
fense.   State  V.  Dean,  72  S.  O.  84, 51  S.  E.  524. 

17,  18  and  19..  These  exertions  complain  of 
error  in  charging  the  law  as  to  defense  of 
one's  dwelling.  The  court  was  requested  to 
Instruct  the  jury:  "(16)  That  the  dwelling 
house  where  a  man  lives  is  his  home  or  castle, 
and  that  he  may  repel  force  by  force  in  the 
defense  of  his  person,  habitation,  or  proper- 
ty, against  one  who  manifestly  intends  and 
endeavors  by  violence  to  commit  a  felony  on 
either,  and  in  such  case  is  not  bound  to  re- 
treat but  may  pursue  his  adversary  until  he 
has  secured  himself  from  all  danger;  and, 
if  he  kill  his  adversary  in  so  doing,  it  is  jus- 
tifiable defense,  and  the  jury  should  acquit 
him."  In  response  to  this  the  court  said: 
"Very  true,  Mr.  Foreman,  as  I  charged  you 
before ;  no  one  has  the  right  to  take  the  life 
of  another  if  the  danger  Is  passed,  but  he  haa 
the  right  where  the  danger  is  immediate, 
to  take  the  life  of  another  to  protect  his 
home  and  family."  In  the  general  charge 
the  court  said:  "Now,  a  man's  house  is  his 
castle.  He  has  the  right  to  protect  every 
member  occupying  it  or  there  with  him,  aud 
he  may  take  life,  if  it  is  necessary  to  do 
so,  in  order  for  such  protection;  but  the 
danger  must  be  imminent  must  be  immedi- 
ate. When  the  danger  has  passed,  one  has 
no  right  to  follow  up  another  who  has  in- 
vaded his  home  for  the  purpose  of  taking 
his  life.  He  has  no  right  to  do  that  under 
the  law;  no  such  law  anywhere  making  the 
taking  of  human  life  excusable,  unless  there 
be  a  necessity  for  It  But  one  when  danger 
Is  passed,  is  over,  is  not  allowed,  under  the 
law,  to  follow  up  another  and  take  his  life. 
The  danger  must  be  Imminent;  it  must  be 
immediate."  The  modification  was  correct 
The  deceased,  when  killed,  was  in  the  public 
road  near  the  gate  of  defendant's  yard,  and 
defendant  had  left  his  yard,  and  come  into 
his  yard  armed  with  his  shotgun.  The  the- 
ory of  the  defense  was  that  deceased,  after 
knocking  Taylor  down,  started  to  enter  the 
gate  with  pistol  pointed  at  defendant  and 
threatening  to  kill  him.  The  theory  of  the 
state  was  that  deceased  left  the  house  when 
ordered  out  and  was  in  the  road  striking 
Taylor  with  a  whip  in  his  right  hand,  and 
with  no  pistol  drawn,  when  Stockman  shot 
him  from  the  rear.  The  issues  thus  present-  * 
ed  made  it  very  proper  for  the  court  in 
charging  the  law  as  to  defense  of  one's  dwel- 
ling, to  point  out  that  the  danger  should  not 
be  passed,  but  should  be  imminent  The 
charge  was  in  harmony  with  the  law  as  de- 
clared in  State  v.  Rochester,  72  S.  O.  199, 
51  S.  E.  685,  and  State  v.  Brooks,  79  S.  O. 
149,  60  S.  B.  518,  17  L.  R.  A.  (N.   S.)  483. 

20  and  21.  These  exceptions  allege  that  the- 
charge  as  a  whole  conveyed  to  the  jury  that 
in  the  opinion  of  the  court,  the  defendant 
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was  guilty  These  exceptions  are  without 
foundation.  The  charge  was  fair  and  im- 
partial. 

The  Judgment  of  the  ctrcult  court  is  af- 
firmed. 

On  Rehearing. 

PER  CURIAM.  After  careful  considera- 
tion for  rehearing  in  this  case  the  court  is 
unable  to  discoyer  that  any  material  question 
inyolved  in  the  appeal  has  been  overlooked 
or  disregarded.  It  may  be  concluded  that 
the  court  was  tn  error  in  supposing  that  the 
deceased  was  killed  while  within  the  limits 
of  the  public  road  in  front  of  defendant's 
dwelling,  and  that  deceased  was  really  shot 
when  he  was  some  18  feet  in  front  of  de- 
fendant's gate  and  between  defendant's  in- 
closed yard  and  the  public  road,  still  such 
mistake  does  not  materially  affect  the  cor- 
rectness of  the  conclusions  reached  by  the 
court. 

It  is  therefore  ordered  that  the  petition 
for  rehearing  be  dismissed,  and  the  order 
staying  remittltiur  herein  revoked. 


<82  8.  C.  542) 

STEPHENS  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  South  Carolina.     May  lit 
1909.) 

1.  MaSTBB    AlfD    SeBVANT   (§    245*)— INJXTBIES 

TO  Sebvant— Fellow  Sebvants. 

A  railroad  company  is  liable  for  injuries  to 
a  fireman  caused  by  the  engineer's  negligence 
in  giving  orders  within  the  scope  of  his  authority 
to  control  the  fireman's  services. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  779;  Dec  Dig.  f  245.*] 

2.  Masteb  and  Sebvant  (§  286*)— Injxjbies 
TO  Sebvant— Actions— Question  fob  Jubt. 

The  question  whether  it  is  negligence  for 
an  engineer  to  order  a  fireman  to  jump  from  a 
train  moving  six  or  seven  miles  an  hour  is  one 
of  fact  for  the  jnry. 

[E)d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  1041 ;  Dec.  Dig.  §  286.*] 

8.  Masteb  and  Sebvant  (§  284*)— Injubies 
to  Sebvant— Actions— Question  fob  Juby. 
The  question  whether  an  injured  employ^ 
was  acting  in  the  course  of  his  employment  is 
for  the  jury,  where  different  inferences  may  be 
drawn  from  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 1005 ;  Dec.  Dig.  S  284.*] 

4.  Masteb  and  Sebvant  (§  284*)— Injubibs 
to  Sebvant— Actions— Question  fob  Juby. 

The  question  whether  an  engineer's  order  is 
within  the  scope  of  his  authority  to  control  a 
fireman's  services  is  one  of  law  for  the  court, 
where  the  order  requires  the  performance  of  a 
personal  service  which  cannot  reasonably  be 
supposed  to  be  essential  to  the  prosecution  of 
the  engineer's  services. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  1005 ;   Dec.  Dig.  S  284.*] 

5.  Masteb  and  Sebvant  (§  145*)— Injubies 
to  Sebvants— Rules. 

A  rule  requiring  an  employ^  of  a  railroad 
company  to  refuse  to  obey  orders  exposing  him 
to  danger  means  that  he  must  refuse  to  obey 


orders  known  to  be  dangerous  beyond  the  peril 
which  is  reasonably  incident  to  the  work. 

[E)d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  288;  Dec.  Dig.  §  145.*] 

6.  Masteb  and  Sebvant  (§  289*)— Liability 
FOB  Injubies  —  Actions  —  Question  fob 
Juby. 

The  question  whether  an  injured  employ^ 
knew  the  rules  of  caution  In  a  book  given  to 
him,  or  should  have  known  them  by  the  exercise 
of  reasonable  diligence,  is  one  of  fact,  where 
more  than  one  inference  can  be  drawn  from  the 
evidence. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1127;  Dec.  Dig.  S  289.*] 

7.  Masteb  and  Sebvant  (5  289*)— Injubies 
TO  Sebvant— AcnoNS-H^UESTioN  fob  Juby. 

Whether  it  is  negligence  for  an  employ^  to 
jump  from  a  moving  train  is  a  question  for  the 
jury,  unless  it  appears  that  the  train  was  go- 
ing at  such  a  speed  that  it  would  have  been  obvi- 
ous to  a  reasonable  man  that  injury  would  prob- 
ably result 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  11,  23;  Dec.  Dig.  i 
289.*] 

8.  Masteb  and  Sebvant  (f  245*)— Injubies 
TO  Sebvant— Actions— Question  fob  Juby. 

An  experienced  fireman,  who  obeys  an  order 
of  the  engineer  requiring  him  to  jump  from  a 
train  moving  six  miles  an  hour,  when  he  knows 
the  act  is  dangerous  and  there  is  no  emergency, 
is  guilty,  as  a  matter  of  law^  of  contributory 
negligence  warranting  a  nonsuit. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  781 ;  Dec.  Dig.  S  245.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dorchester  County;  B.  W.  Menninger, 
Judge. 

Action  by  Thomas  Stephens  against  the 
Southern  Bailway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

E.  J.  Dennis  and  J.  P.  K.  Bryan,  for  ap- 
pellant   J.  W.  Barnwell,  for  respondent. 

WOODS,  J.  This  action  was  brought  for 
damages  on  account  of  personal  injuries  suf- 
fered by  the  plaintiff  while  in  defendant's 
employment  as  a  fireman.  The  appeal  is 
from  an  order  of  nonsuit  made  on  the 
ground  that  the  evidence  admitted  of  no  oth- 
er inference  than  that  the  injury  was  due 
to  plaintiff's  own  negligence,  or  that  his 
negligence  cou^ributed  to  it  as  a  proximate 
cause.  The  facts  may  be  shortly  stated: 
Charles  Alphonse  was  engineer,  and  the 
plaintiff  fireman,  on  defendant's  freight  train 
which  left  'Columbia  about  7  o'clock  on  the 
morning  of  August  11,  1904.  The  claim  of 
the  plaintiff  is  that  his  injury  resulted  from 
the  negligence  of  the  engineer  in  requiring 
him  to  jump  from  a  moving  train.  His  ac- 
count of  the  order  of  the  engineer  and  his 
own  conduct  and  the  resulting  injury  is  best 
given  in  his  own  language:  "A.  Just  before 
we  got  to  the  block,  and  while  the  train 
was  running,  he  told  me,  'Stephens,  I  am 
not  going  to  eat  any  breakfast  this  morning, 
but  I  want  you  to  get  down  and  go  back  to 
the  cab  and  get  me  a  cup  of  coffee.'    Q. 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  lb  Am.  Digi.  1907  to  date,  &  Reporter  Indexes 
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peared  from  the  eyidence  that  the  rule  book 
was  given  to  the  plaintiff  some  time  in  1904, 
but  it  does  not  appear  how  long  he  had  it  be- 
fore the  accident  in  August  of  that  year. 
The  court  could  not  say  as  a  matter  of  law 
that  the  time  was  long  enough  to  Justify  the 
inference  that  the  plaintiff  should  hav^  known 
the  rules.  His  Ignorance  of  them,  and  conse- 
quent failure  to  obey  them,  cannot  as  a  mat- 
ter of  law  be  Imputed  to  him  as  negligence. 
If  he  knew  those  rules  of  caution,  or  would 
have  known  them  by  the  exercise  of  reasona- 
ble diligence,  then  he  could  not  recover,  be- 
cause his  act  was  In  direct  violation  of  them ; 
but  the  court  could  not  decide  this  issue,  be- 
cause the  evidence  left  room  for  more  than 
one  Inference. 

But  aside  from  the  company's  rules  of  cau- 
tion above  mentioned,  the  plaintiff  could  not 
stupidly,  recklessly,  or  even  carelessly  obey 
an  order  of  the  engineer  requiring  him  to  do 
an  obviously  dangerous  act,  and  hold  the  de- 
fendant responsible  for  a  resulting  injury. 
For  in  doing  so  he  would  be  guilty  of  con- 
tributory negligence.  The  remaining  Inquiry 
is  whether  the  plaintiff's  act  was  of  this 
character.  To  show  contributory  negligence, 
it  Is  not  sufficient  that  the  employ^  receiving 
the  order  should  have  misgivings  and  believe 
the  act  required  to  be  hazardous,  unless  the 
danger  Is  so  imminent  and  obvious  that  a 
man  of  ordinary  prudence  would,  not  incur  it 
If  there  is  ground  for  reasonable  difference 
of  opinion  as  to  the  danger,  the  servant  is 
not  bound  to  set  up  his  Judgment  against 
that  of  his  superior,  whose  orders  he  is  re- 
quired to  obey ;  but  he  may  rely  on  the  Judg- 
ment of  such  superior.  The  matter  is  thus 
well  stated  by  Mr.  Justice  Holmes  in  Mc- 
Kee  V.  Tourtellotte,  167  Mass.  69,  44  N.  B. 
1071,  48  L.  R.  A.  542:  "When  we  say  that  a 
man  appreciates  a  danger,  we  mean  to  say 
that  he  forms  a  Judgment  as  to  the  future, 
and  that  his  Judgment  is  right;  but  if  against 
this  Judgment  is  set  the  Judgment  of  a  su- 
perior, one  to  whom,  from  the  nature  of  the 
callings  of  the  two  men  and  of  the  superior's 
duty,  seems  likely  to  make  the  more  accurate 
forecast,  and  if  to  this  be  added  a  command 
to  go  on  with  the  work  and  to  run  the  risk, 
it  becomes  a  complex  question  of  the  particu- 
lar circumstances  whether  the  inferior  is  not 
Justified  as  a  prudent  man  in  surrendering 
his  own  opinion  and  obeying  the  command. 
The  nature  and  degree  of  the  danger,  the 
extent  of  plaintiff's  appreciation  of  it,  and 
the  exigency  of  the  work,  all  enter  into  con- 
sideration, and  no  universal  rule  can  be  laid 
down."  The  numerous  authorities  sustain- 
ing this  statement  of  the  law  are  collated  in 
the  note  in  Houston,  etc.,  Ry.  Co.  v.  De  Walt, 
97  Am.  St  Rep.  877. 

Whether  it  is  negligence  to  Jump  from  a 
slowly  moving  train  is  a  question  for  the  Ju- 
ry, and  the  court  will  not  hold  it  to  be  con- 
tributory negligence  as  a  matter  of  law.    To 


take  the  case  from  the  Jury  it  must  clearly 
appear  that  the  train  was  going  at  such  a 
high  rate  of  speed  that  it  was  in  fact  obvi- 
ous to  the  plaintiff,  or  would  have  been  obvi- 
ous to  any  reasonable  man,  that  injury 
would  probably  result  from  Jumping.  Creech 
V.  Railway  Co.,  66  S.  C.  533,  45  S.  B.  86; 
Gyles  V.  Railway  Co.,  79  S.  C.  176,  60  S.  E. 
433;  Northern  Pac.  R.  R.  Co.  v.  Egeland, 
163  U.  S.  93,  16  Sup.  Ct  975,  41  L.  Ed.  82. 
In  the  last  case,  and  in  other?  decided  on  its 
authority,  the  fact  that  the  plaintiff  Jumped 
at  the  direction  of  his  superior  was  held  to 
be  an  important  consideration.  Here,  it  is 
true,  the  order  was  given  by  the  engineer; 
but,  even  regarding  It  within  the  scope .  of 
the  engineer's  authority,  there  was  no  emer- 
gency, and  nothing  of  consequence  to  be  ac- 
complished, and  the  plaintiff  testified  that  he 
regarded  the  Jump  from  the  train  so  danger- 
ous that  he  twice  refused  to  take  the  risk. 
There  was  in  fact  great  peril  in  making  the 
Jump,  full  appreciation  of  the  danger  by  the 
plaintiff,  who  had  been  in  the  railroad  busi- 
ness a  long  time,  and  no  exigency  or  emer- 
gency of  any  kind.  On  this  point  the  case 
falls  under  the  case  of  Smith  v.  Railway  Co., 
80  S.  C.  1,  61  S.  B.  205,  where  a  demurrer 
was  sustained  on  the  ground  that  the  plain- 
tiff had  alleged  In  the  complaint  that  he 
Jumped  from  a  moving  train  when  he  knew 
the  act  was  dangerous. 

There  is  no  view  of  the  law  under  which 
a  verdict  for  the  plaintiff  could  be  sustained, 
and  the  nonsuit  was  properly  granted. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(82  S.  C.  534> 

BRBEDEN  et  al.  ▼.  MOORE  et  al. 

(Supreme  Court  of  South  Carolina.     May  10, 
1909.) 

1.  Trusts   (f   168*)  —  Succession    of   New 
Trustee. 

On  the  death  of  a  trustee,  his  eldest  son  suc- 
ceeds him  by  operation  of  law. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  221;    Dec.  Dig.  S  168.*1 

2.  PERPErruiTiEs  (§  4*)— Future  Estates— Re- 
moteness. 

Testator  devised  land  in  trust  for  his  son 
for  life,  to  be  conveyed  to  his  son's  children  on 
his  death,  or,  if  he  should  die  without  surviv- 
ing children,  testator  directed  that  his  trustee 
should  permit  testator*B  daughter  to  occupy  the 
land  for  life  and  convey  the  same  to  her  chil- 
dren, or,  if  she  should  die  without  surviving 
children,  to  divide  the  same  equally  among  tes- 
tator's children  and  the  issue  of  any  deceased 
child.  Held,  that  limitation  over  to  testator's 
surviving  children  after  his  daughter's  death 
without  children  her  surviving  was  not  too 
remote. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  S  4 ;   Dec  Dig.  §  4.*1 

3.  Adverse    Possession    (§    4*)  —  Against 
Whom  Prescription  mat  be  Claimed. 

To  support  title  by  adverse  possession,  it 
must  be  shown  that  the  person  against  whom 
asserted  was  not  prevented  by  law  from  assert- 
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ing  his  right  daring  the  period  of  the  possession 
alleged  to  be  adverse. 

[E5d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §  15 ;   Dec.  Dig.  §  4.*] 

4.  Life  Estates  (§  8*)— Against  Whom 
Pbescbiption  may  be  claimed— Remain- 
dermen. 

Testator  directed  that,  if  his  son  should  die 
without  children  him  surviving,  his  trustees 
should  permit  testator's  daughter  to  occupy  land 
for  life,  and  at  her  death,  convey  the  same  to 
her  children,  and.  if  she  should  die  without  chil- 
dren her  surviving,  should  divide  the  same 
equally  among  testator's  surviving  children  and 
the  issue  of  any  deceased  child.  Held  that,  un- 
der the  rule  that  a  trustee  takes  no  larger  es- 
tate than  necessary  to  perform  the  duty  impos- 
ed, testator's  daughter  took  a  life  estate  free 
from  the  trust,  and  her  grantee  could  not  set  up 
adverse  possession  against  the  trustee  or  remain- 
dermen, as  testator^s  daughter  had  a  right  to 
convey  the  land  for  life,  and  neither  the  trustee 
nor  the  remaindermen  had  any  right  of  action 
for  possession  until  her  death. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  §§  24-28;  Dec.  Dig.  §  8.*] 

5.  Trusts  (§  131*)— Construction— Estates 
Created— Statute  of  Uses. 

That  testator  directed  his  trustee  to  **per- 
mit"  testator's  daughter  to  use  and  occupy  land 
does  not  indicate  that  any  duty  is  to  be  per- 
formed by  the  trustee  so  as  to  preclude  the  op- 
eration of  the  statute  of  uses,  and  prevent  the 
vesting  of  the  legal  title  to  the  life  estate  in 
testator's  daughter. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §  175%  ;    Dec  Dig.  S  131.*] 

6.  Lite  Estates  (§  8*)  —  Against  Whom 
Prescription  may  be  Claimed. 

Where  a  life  tenant  undertook  to  convey 
only  her  interest  in  land  and  it  does  not  appear 
that  her  grantees  did  anything  to  bring  home  to 
the  trustee  under  the  will  creating  the  life 
estate  notice  that  they  claimed  by  any  higher 
claim  than  the  life  tenant  could  or  dia  confer, 
and  the  land  was  agricultural  and  cultivated 
and  rented  as  other  land  of  the  grantees  was 
and  their  possession  was  entirely  consistent  with 
the  claim  of  the  trustee  and  remaindermen,  and 
there  was  nothing  with  which  either  could  in- 
terfere, there  is  nothing  to  support  title  by  ad- 
verse possession  in  such  grantees. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  §1  24^-28;  Dec  Dfg.  S  8.*] 

Appeal  from  Common  Pleas  Circuit  Court  of 
Marlboro  County;  Chas.  G.  Dantzler,  Judge. 

Partition  by  Lucy  Breeden  and  others 
against  Alice  G.  Moore  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Beversed. 

Knox  Livingston  and  Newton  ft  Owens,  for 
appellants.  J.  H.  Hudson,  McColl  &  McCoU, 
and  Townsend  &  Rogers,  for  respondents. 

WOODS,  J.  Thomas  Stubbs,  Sr.,  of  Marl- 
boro county,  died  on  18th  June,  1^7,  leaving 
a  will,  by  the  fifth  clause  of  which  he  made 
this  devise:  "I  give  and  devise  to  my  friend 
Holden  W.  Llles,  one  hundred  acres  of  land 
whereon  iny  son.  Thomas  Stubbs,  Jr.,  now 
lives,  composed  partly  of  the  Bowyer  tract 
and  partly  of  the  Terrel  tract.  In  trust  nev- 
ertheless, to  permit  my  said  son,  Thomas 
Stubbs,  Jr.,  to  use  and  enjoy  the  same  to  his 
sole  and  separate  use,  without  rendering  an 


account  of  the  rents  and  profits,  daring  the 
term  of  his  natural  life,  and  after  his  death 
to  convey  the  same  to  the  children  of  the 
said  Thomas  Stubbs,  Jr.,  lawfully  begotten 
that  may  be  living  at  the  time  of  his  death, 
to  them  and  their  heirs  forever,  and  should 
he  die  leaving  no  heirs  lawfully  begotten,  sur- 
viving him,  I  give  the  said  tract  of  land  to 
the  said  Holden  W.  Llles  in  trust  to  permit 
my  daughter  Lucy  Ann  Goodwin  to  use,  oc- 
cupy and  enjoy  the  same  during  her  natural 
life  and  after  her  death  to  convey  the  same 
to  the  heirs  of  her  body,  to  them  and  their 
heirs  forever,  should  she  die  leaving  no  such 
heirs,  then  the  said  trustee  to  divide  the  same 
equally  among  my  surviving  children,  the  is- 
sue of  any  deceased  child  taking  the  share 
of  any  of  my  children  who  may  then  be 
dead."  Thomas  Stubbs,  Jr.,  held  possession 
of  the  land  as  devisee  until  1856,  when  he 
died  without  having  bad  issue  of  his  body. 
Immediately  after  his  death  Lucy  Ann  Good- 
win went  Into  possession  and  held  until  1881, 
when  she  made  a  deed  of  conveyance  to  Mil- 
ton A.  J.  Moore  and  his  wife,  Alice  Moore. 
This  deed  purported  to  convey  nothing  more 
than  the  Interest  of  the  grantor;  the  words 
used  being,  "all  my  Interest  and  estate  In  and 
to'*  the  premises  described,  and  It  contained 
no  warranty  clause.  Mrs.  Goodwin,  the  life 
tenant,  died  In  June,  1898,  without  ever  hav- 
ing any  issue  of  her  body.  Soon  after  her 
death,  the  plaintiffs,  claiming  as  heirs  of 
children  of  Thomas  Stubbs,  Sr.,  who  survived 
him,  brought  this  action,  alleging  that,  the 
life  estate  having  fallen  in,  they  were  entitled 
as  remaindermen  to  a  partition  of  the  land. 
M.  A.  J.  Moore  and  his  wife,  Alice  Moore, 
having  been  made  parties  to  the  suit,  by  their 
answer  set  up  these  defenses:  First,  that 
the  deed  from  Lucy  Ann  Goodwin  conveyed 
to  them  a  good  fee-simple  estate;  and,  sec- 
ond, that  they  had  held  the  land  adversely 
to  the  plaintiffs  and  all  other  persons  since 
their  entry  under  the  deed  in  1881;  and,  third, 
that  they  had  acquired  by  deeds  of  convey- 
ance whatever  Interest  In  the  land  existed 
in  favor  of  certain  of  the  persons  named  in 
the  complaint  as  holding  an  Interest  In  com- 
mon with  the  plaintiffs  and  by  the  same  right. 
During  the  pendency  of  the  action  M.  A.  J. 
Moore  died,  and  his  executors  and  executrix 
and  his  devisees  and  legatees  were  substitut- 
ed for  him  as  defendants.  From  the  date 
of  the  'deed  in  1881  M.  A.  J.  Moore  and  his 
wife  and  his  devisees  have  been  in  posses- 
sion of  the  land.  The  original  trustee,  Hol- 
den J.  Liles,  died  about  the  year  1881,  and 
his  eldest  son,  James  E.  Liles,  became  his 
successor  by  operation  of  law  (Reynolds  v. 
Reynolds,  61  S.  C  243,  39  S.  E.  391;  Cone  v. 
Cone,  61  S.  C.  512,  89  S.  E.  748),  and,  as 
trustee,  was  made  a  party  to  the  suit.  He 
testified,  however,  that  he  never  heard  of  the 
trust  until  this  action  was  commenced,  and, 
of  course,  had  nothing  to  do  with  the  land. 
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The  drcnit  judge  held  the  limitation  over 
after  the  death  of  Lucy  Ann  Goodwin  to  be 
too  remote,  and  that  she,  therefore,  took  a 
fee-simple  title  which  passed  by  her.  convey- 
ance to  M.  A.  J.  Moore  and  Alice  Moore. 
This  conclusion  would  be  correct  but  for  the 
fact  that  the  limitation  over  is  to  the  testa- 
tor's "surviving  children."  Such  a  limitation 
was  held  not  too  remote  in  Selman  v.  Robert- 
son, 46  S.  0.  262,  24  S.  E.  187,  where  the  sub- 
ject is  fully  discussed  and  the  authorities 
cited. 

The  circuit  court  held,  further,  that  the 
grantees  of  Mrs.  Goodwin  had  acquired  title 
by  adverse  possession.  We  think  this  con- 
clusion also  was  erroneous,  for  two  reasons: 
First,  the  grantees  of  Mrs.  Goodwin  could 
not  hold  adversely  against  the  remaindermen 
or  the  trustee  for  them  until  the  termination 
of  the  life  estate  of  Mrs.  Goodwin;  and, 
second,  there  was  not  a  scintilla  of  evidence 
of  adverse  possession.  To  support  the  plea 
of  adverse  possession,  it  Is  necessary  to  show 
that  the  claimant  against  Whom  it  is  asserted 
was  not  prevented  by  law  from  asserting  his 
right  during  the  period  of  the  possession  al- 
leged to  be  adverse.  In  the  efiTort  to  meet 
this  requirement,  the  respondents  maintain 
that,  assuming  the  remainder  over  to  be  valid, 
yet  the  legal  title  was  in  the  trustee  during 
the  life  of  Mrs.  Goodwin,  that  she  had  no 
right  to  convey,  and  that,  when  they  took  a 
deed  from  her  and  entered  under  it,  their  ad- 
verse possession  began.  The  question  then  is 
whether  the  trustee  or  Mrs.  Goodwin  held  the 
legal  title  to  the  life  estate;  for  it  will  not 
be  doubted,  if  Mrs.  Goodwin  held  the  legal 
estate  for  her  life,  no  act  of  hers  could  defeat 
the  remaindermen,  and  no  possession  during 
her  life  could  be  adverse  .to  the  trustee  or  the 
remaindermen.  In  Howard  v.  Henderson, 
18  S.  G.  184,  the  conveyance  was  to  a  trus- 
tee "for  the  use,  benefit,  and  behoof  of  the 
said  William  S.  Howard,  Sr.,  during  the  term 
of  his  natural  life,  with  remainder  at  his 
death  to  the  said  Georgia  V.  Howard,  during 
the  term  of  her  natural  life,  and  upon  her 
death  to  such  child  or  children  of  the  said 
William  S.  Howard,  Jr.,  and  the  said  Georgia 
V.  Howard,  as  may  be  living."  It  was  held 
that  the  statute  executed  the  use  as  to  the 
life  estate;  the  court  saying:  "So  that, 
whatever  may  be  the  proper  construction  of 
this  deed  in  reference  to  the  application  of 
the  statute  of  uses  on  the  estates  6t  Mrs. 
Howard  and  the  children  in  remainder,  there 
is  no  reason  why  it  should  not  execute  the 
estate  of  W.  S.  Howard,  Sr.,  the  plaintiff, 
vesting  in  him  a  legal  estate  for  life,  the 
fee  possibly  remaining  in  the  trustee  for  the 
benefit  of  the  married  woman  and  for  the 
preservation  of  the  contingent  remainders  to 
the  children."  The  same  principle  was  ap- 
plied conversely  in  Willlman  v.  Holmes,  4 
Rich.  £q.  475,  and  Wieters  v.  Timmons,  25 
S.  C.  488,  1  S.  E.  1.  In  these  cases  it  was 
held  the  trustee  retained  the  legal  title 
as  to  the  life  estate,  while  as  to  the  remain- 
der the  statute  executed  the  use,  and  vested 


the  legal  title  in  the  remaindermen  freed 
from  the  trust  These  adjudications  rest  on 
the  rule  of  universal  application  that  a  trus- 
tee will  not  be  held  to  take  any  larger  estate 
than  is  necessary  to  enable  him  to  perform 
the  duty  imposed  by  the  instrument  creating 
the  trust  This  principle  and  the  authority 
of  the  cases  above  cited  are  recognized  and 
restated  in  Ayer  v.  Rltter,  29  S.  C.  137,  7  S. 
E.  53,  Young  v.  McNeil,  78  S.  C.  150,  59  S.  B. 
986,  and  Moseley  v.  Hanklnson,  25  S.  C.  519. 
There  is  difficulty,  it  Is  true,  in  reconciling 
the  case  of  Bristow  v.  McCall,  16  S.  C.  545, 
which  preceded  Howard  v.  Henderson,  supra, 
with  the  principle  just  stated.  There  the 
trustees  were  required  to  make  division  of 
the  land  between  D.  and  E.  "and  permit  each 
to  use,  possess,  and  enjoy  his  or  her  half  in 
severalty  during  his  or  her  natural  life,  and 
after  the  death  of  either  to  divide  the  share 
of  each  among  his  or  her  children  equally." 
The  trustees  divided  the  lands  between  D. 
and  E.,  but  it  was  held  that  the  legal  title 
to  the  life  estates,  as  well  as  the  remainders, 
remained  in  the  trustees,  because  the  duty 
devolved  on  them  to  make  division  among 
the  remaindermen  after  the  termination  of 
the  life  estate  of  D.  or  E.  We  can  perceive 
no  difference  between  Bristow  v.  McCall,  16 
S.  G.  545,  and  Howard  v.  Henderson,  18  S. 
O.  184,  except  that  in  the  latter  case  the 
statute  executed  the  use  automatically  im- 
mediately upon  the  execution  of  the  deed, 
while  in  the  former  the  trustee  completely  per- 
formed the  duties  devolving  upon  him  under 
the  will  with  respect  to  the  life  interests; 
and  this  dlfPerence  seems  to  be  too  unsubstan- 
tial for  judicial  recognitioa  While  the  case 
of  Bristow  V.  McCall  has  been  often  cited, 
its  doctrine  on  this  point  has  never  been  re- 
stated nor  recognized.  On  the  other  hand, 
the  rule  followed  in  Howard  v.  Henderson, 
18  S.  C.  184,  is,  as  we  have  pointed  out,  but 
an  application  of  the  principle  before  laid 
down  in  Willlman  v.  Holmes,  supra,  and  re- 
affirmed in  the  later  cases  cited.  This  prin- 
ciple is  too  well  supported  by  reason  and 
authority  to  be  rejected,  and  the  case  of  Bris- 
tow V.  McCall  must  be  overruled  so  far  as 
it  is  inconsistent  with  it  If  It  is  followed* 
clearly  Mrs.  Groodwin  held  the  life  estate 
freed  from  the  trustee,  and  no  one  holding 
under  her  could  set  up  adverse  possession 
against  the  trustee  or  the  remaindermen,  for 
whom  he  held,  for  the  obvious  reason  that 
Mrs.  Goodwin  had  a  right  to  convey  the 
land  for  her  life,  and  neither  the  trustee  nor 
the  remaindermen  could  have  any  right  of 
action  for  the  possession  until  the  death  of 
Mrs.  Goodwin.  Moseley  v.  Hanklnson,  25  S. 
O.  519;  Rawls  v.  Johns,  54  S.  0.  896,  32 
S.  E.  451;  Rice  v.  Bamberg,  59  S.  O.  507, 
88  S.  E.  209;  Mitchell  v.  Cleveland,  76  & 
C.  432,  57  S.  E.  33.  The  fact  that  in  this 
case  the  trustee  was  to  permit  Mrs.  Good- 
win "to  use,  occupy  and  enjoy"  the  land  did 
not  indicate  that  any  duty  was  to  be  per- 
formed by  the  trustee,  and  did  not  take  the 
caae  out  of  the  statute  of  uses.    McNiah  r. 
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Qnerard,  4  Sttob.  Sq.  74;  Holmee  t.  Pickett; 
61  S.  G.  280,  29  S.  B.  82.  But,  even  if  It 
be  assumed  the  trustee  retained  the  legal 
title  of  the  life  estate  of  Mrs.  Qoodwin,  the 
result  would  be  the  same.  In  Benbow  v. 
liOTi,  50  S.  G.  120,  27  S.  B.  666,  it  was  held 
in  accordance  with  a  rule  of  general  accepta- 
tion, thaU  if  the  legal  title  is  in  the  trustee, 
the  cestui  que  trust  may  be  defeated  by  pos- 
session adverse  to  the  trustee;  but  that 
case  went  no  farther  than  to  hold  that  a 
cestui  que  trust  would  be  barred  by  such 
adverse  possession  when  her  right  to  posses- 
sion might  have  been  asserted  by  the  trustee 
during  the  period  of  the  adverse  holding. 
Bven  if  the  case  of  Young  v.  McNeill,  78  S. 
G.  143,  59  S.  B.  986,  be  considered  to  extend 
the  principle  of  Benbow  v.  Levi  to  the  rule 
that  a  cestui  que  trust  in  remainder  will  be 
barred  by  an  adverse  holding  against  the 
trustee  during  the  time  that  he  might  have 
asserted  the  life  tenant's  right  of  possession 
and  before  the  accrual  of  the  right  of  the  re- 
maindermen to  possession,  still  this  case 
does  not  fall  within  the  rule ;  for  the  reason 
that  there  was  no  evidence  whatever  of  ad- 
verse possession  against  the  trustee  or  the 
remaindermen. 

Mrs.  Goodwin  had  the  right  "to  use,  occu- 
py, and  enjoy"  the  land  during  her  life. 
This  right,  whether  legal  or  equitable,  she 
could  convey  or  assign  to  another,  and  the 
trustee  had  no  right  to  interfere.  Far  from 
asserting  fin  adverse  right,  Mrs.  Goodwin  un- 
dertook to  convey  only  her  interest  and  es- 
tate. Under  this  conveyance  or  assignment 
her  grantees  or  assignees  had  the  right  *'to 
use,  occupy  and  enjoy"  the  land  during  Mrs. 
Goodwin's  life  without  interference  from  the 
trustee.  There  is  not  a  particle  of  evidence 
that  they  did  anything  to  bring  home  to, the 
trustees  notice  that  they  claimed  to  hold  the 
land  by  any  higher  claim  than  Mrs.  Goodwin 
could  and  did  confer.  The  lands  were  agri- 
cultural, and  the  evidence  shows  that  they 
were  cultivated  and  rented  out  Just  as  the 
other  lands  of  the  grantees  were,  and  Just 
as  any  one  having  the  right  '*to  use,  occupy 
and  enjoy"  would  have  cultivated  or  rented 
them.  Not  a  single  fact  or  condition  appears 
in  the  testimony  inconsistent  with  the  occu- 
pation and  use  which  the  life  tenant  and 
tliose  claiming  under  her  were  entitled  to 
have  for  the  life  of  Mrs.  Goodwin,  with 
which  use  and  occupation  neither  the  trustee 
nor  the  remaindermen  could  interfere.  On 
the  contrary,  the  possession  was  entirely  con- 
sistent with  the  claim  of  the  remaindermen 
or  of  the  trustee  for  them. 

The  circuit  decree  is  without  support  in 
the  evidence  and  must  be  reversed,  and  it  is 
adjudged  the  lands  be  partitioned  in  accord- 
ance with  the  rights  of  the  parties. 

JONBS,  0.  J.,  and  GARY,  A.  J.,  concur  on 
the  ground   that   the   remainder   over  was 


good,  that  the  statute  executed  the  use  in 
Mrs.  Goodwin,  and  therefore  adverse  posseck 
sion  of  her  grantees  could  not  commence  nn- 
tU  her  death. 


(8S  8.  c.  U) 


STATE  V.  GIBSON. 


(Supreme  Court  of  South  Carolina.     May  11, 
1909.) 

L  Cbikinal  Law  (5  450*)  —  Opinion  Bvi- 

nENCifr— Admissibility. 

On  a  trial  for  receiving  stolen  bonds,  objec- 
tion to  a  question  aslced  a  witness  by  defendant 
1^8  to  whether  cancellation  marks  on  a  bond 
would  affect  its  negotiability,  was  j^roperly  bub- 
tained ;  the  construction  of  a  written  instru- 
ment being  for  the  court,  and  not  the  Jury. 

[BJd.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  {  1036;   Dec.  Dig.  §  450.*] 

2.  Cbihinal  Law  (|  1028*)—ApPEAii— Pres- 
entation OF  Questions  Below. 

A  conviction  for  receiving  stolen  bonds  will 
not  be  reversed  because  the  court  failed  to 
construe  the  bonds,  where  it  was. not  requested 
to  do  so. 

[Bd.    Note.—For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  f  2619 ;    Dec.  Dig.  S  1028.*] 

3.  Cbiminal  Law  (|  1165*)— AppeaIt-HabiC' 
LESS  Ebbob. 

A  conviction  for  receiving  stolen  bonds  will 
not  be  reversed  because  the  court  failed  to 
construe  the  bonds,  where  it  is  not  made  to  ap- 
pear that  such  failure  was  prejudicial. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  3085;  Dec.  Dig.  S  1165.*] 

4.  Cbiminal  Law  (§  1170*)— Appeal— H asm* 
LESS  Ebbob— ESxcLusiON  of  Evidence. 

Where  on  a  criminal  trial  accused  was  al- 
lowed to  introduce  evidence,  which  was  uncon- 
tradicted, that  his  reputation  for  honesty  and 
integrity  was  good,  a  refusal  to  permit  such  wit- 
nesses to  state  whether  from  his  reputation  they 
would  believe  him  under  oath  was  not  preju- 
dicial to  accused;  for,  if  he  was  a  man  of  in- 
tegrity, that  reasonably  tended  to  show  that  he 
was  worthy  of  belief  under  oath. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  9  3145;  Dec.  Dig.  §  1170.*] 

5.  Cbiminal  Law  (J  1038*)- Appeal— Pbes- 

ENTATION  OF  GbOUNDS  OF  REVIEW— REQUEST 
FOB    iNSTBUCnONS. 

An  assignment  that  the  court  erred  in  fail- 
ing to  give  an  instruction  cannot  be  sustained, 
where  tnere  was  no  request  therefor. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  2646;   Dec.  Dig.  |  1038.*] 

6.  Cbiminal  Law  (§  756*)  —  Instbuctions — 
Chabge  on  Facts. 

A  statement  b^  the  court,  in  response  to 
an  inquiry  by  the  ju^  on  a  trial  for  receiving 
stolen  bonds,  that  **Nfy  recollection  is— but  the 
jury  must  go  by  their  own  recollection  of  the 
testimony— my  recollection  of  the  testimony  is 
(if  I  state  it  wrongly  you  gentlemen  can  correct 
me ;  and  if  there  is  any  dispute  I  will  have  it 
read)  that  Z.  said  that  faccused]  handled  all 
those  $12,000  bonds,  except  one  $500,  which  was 
sent  to  Washington,  and  he  did  not  say  when 
he  took  that  $500  bond,'*  and  that  "the  only 
testimony  as  to  the  Washington  bond  is  from 
Z.,  and  that  is  what  he  said  about  it,  and  that 
is  all  that  he  did  say  as  to  that  bond,"  was  not 
prejudicial  to  accused  as  being  in  violation  of 
Const.  1S1>5,  art.  5,  |  26,  forbidding  a  judge  to 
charge  on  matters  of  fact.     ' 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  S  1766 ;  Dec.  Dig.  §  766.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  lb  Am.  Digs.  1907  to  date,  lb  Reporter  IndezM 
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Appeal  from  Ck>mmon  Pleas  Circuit  Ck>art 
of  Richland  County ;  Geo.  E.  Prince,  Judge. 

Thomas  J.  Gibson  was  convicted  of  receiv- 
ing stolen  goods,  and  he  appeals.    Affirmed. 

Clark  &  Clark  and  Logan  &  Edmunds,  for 
appellant,    Christie  Benet,  for  the  State. 

GARY,  A.  J.  The  defendant  was  tried  un- 
der an  Indictment  charging  him  with  receiv- 
ing stolen  goods  knowing  them  to  be  stolen; 
and  the  Jury  rendered  a  verdict  of  guilty, 
with  a  recommendation  to  mercy,  whereupon 
he  was  sentenced  to  imprisonment  in  the  pen- 
itentiary for  six  months.  He  appealed  upon 
exceptions,  the  first  of  which  assigns  error, 
on  the  part  of  his  honor  the  presiding  Judge, 
in  ruling  that  the  defendant's  question  to  the 
witness  J.  F.  Lyon,  "If  these  cancellation 
marks  were  not  on  it,  would  it  be  a  negotia- 
ble bond  or  not,"  was  incompetent,  and  in  not 
permitting  the  witness  to  answer  the  same. 
The  circuit  Judge  properly  ruled  that  the  con- 
struction of  the  written  instrument  present- 
ed a  question  to  be  determined  by  the  court, 
and  not  by  the  Jury. 

The  second  question  raised  by  the  excep- 
tions Is  whether  the  presiding  Judge  erred  in 
falling  to  construe  the  said  bond.  In  the  first 
place  the  record  does  not  disclose  the  fact 
that  he  was  requested  to  construe  the  bond; 
and,  in  the  second  place.  It  has  not  been  made 
to  appear  that  such  failure  was  prejudicial 
to  the  rights  of  the  appellant 

The  third  exception  raises  the  question 
whether  the  presiding  Judge  erred  in  refusing 
to  permit  the  defendant's  witnesses,  after 
they  had  testified  that  they  knew  his  general 
reputation  for  honesty  and  Integrity,  and  that 
It  was  good,  to  answer  the  following  interrog- 
atory :  "From  that  reputation  would  you  be- 
lieve him  on  .)ath?*'  The  reason  assigned  by 
the  circuit  Judge  for  this  ruling'  was  that  the 
reputation  of  the  defendant  for  veracity  was 
not  attacked.  The  case  of  Sweet  v.  Gilmore, 
52  S.  C.  530,  30  S.  E.  S95,  shows  that  when  it 
is  sought  to  impeach  the  credibility  of  a  wit- 
ness, the  impeaching  witness  may  be  asked, 
"What  is  the  general  character  of  the  witness, 
good  or  bad?"  and,  if  he  answers  that  the 
character  is  bad,  then  he  may  be  asked, 
••Would  you  believe  him  on  his  oath?"  And 
the  case  of  Chapman  v.  Cooley,  12  Rich.  Law, 
654,  decides  that  the  character  of  a  witness 
can  be  defended  by  evidence  only,  when  it  is 
directly  assailed  by  evidence.  Even,  how- 
ever, if  it  should  be  conceded  that  the  char- 
acter of  a  defendant  is  attacked,  when  he  is 
charged  with  a  crime  involving  moral  turpi- 
tude, and  that  ordinarily  he  should  be  allow- 
ed to  Introduce  testimony  as  to  his  reputation 
for  veracity,  nevertheless,  we  fail  to  discover 
in  what  respect  the  ruling  of  the  presiding 
Judge  was  prejudicial  to  the  appellant,  when 
he  was  allowed  to  offer  testimony  (which  was 
uncontradicted)  that  his  reputation  for  hones- 
ty and  integrity  was  good.  If  he  was  a  man 
of  Integrity,  that  fact  reasonably  tends  to 


show  that  he  was  worthy  of  belief  under 
oath.  This  ruling  also  disposes  of  the  fourth 
exception. 

The  fifth  assignment  of  error  is  because  the 
presiding  Judge  failed  to  instruct  the  jury 
that  it  was  not  safe  to  convict  the  defendant 
on  the  uncorroborated  evidence  of  an  accom- 
plice. This  ground  cannot  be  sustained,  for 
the  reason,  if  for  no  other,  that  the  presiding 
Judge  was  not  requested  to  make  such  a  rul- 
ing. 

The  sixth  exception  is  as  follows:  **Be- 
cause  his  honor  erred,  it  is  respectfully  sub- 
mitted, in  response  to  a  question  by  the  fore- 
man: *The  Foreman:  One  of  the  Jurors  de- 
sires to  know  if  the  bond  sent  to  Washing- 
ton is  the  last  bond  that  was  stolen* — in 
charging  as  follows:  'The  Court:  I  cannot 
tell  you.  There  is  nothing  in  the  evidence 
to  show,  unless  counsel  can  agree  about  that 
Solicitor  Davis:  The  question  is  that  these 
two  were  the  last  that  were  stolen.  Mr. 
Crawford:  There  is  no  evidence  on  that,  as 
to  that  Washington  bond.  The  Court:  My 
recollection,  is — ^but  the  Jury  must  go  by  their 
own  recollection  of  the  testimony— my  recol- 
lection of  the  testimony  is  (if  I  state  it 
wrongly,  you  gentlemen  can  correct  me ;  and 
if  there  is  any  dispute  I  will  have  it  read) 
that  Mr.  Zimmerman  said  that  Mr.  Gibson 
handled  all  those  $12,000  bonds,  except  one 
$500,  which  was  sent  to  Washington,  and  he 
did  not  say  when  he  took  that  $500  bond. 
Mr.  Crawford:  Mr.  Gibson  says  in  answer 
that  he  bought  only  six  bonds  from  him. 
The  Court:  The  only  testimony  as  to  the 
Washington  bond  is  from  Mr.  Zimmerman, 
and  that  is  what  he  said  about  it,  and  that  is 
all  that  he  did  say  as  to  that  bond.*  Error 
being  (a)  that  such  charge  constituted  a 
charge  on  the  facts,  in  violation  of  the  pro- 
visions of  the  Constitution  of  the  state  of 
South  Carolina  (article  5,  §  26,  Const  1895) ; 
(b)  that  in  so  doing  his  honor  imdertook  to, 
and  did,  state  to  the  Jury  the  testimony,  in 
violation  of  the  provisions  of  the  Constitu- 
tion of  the  state  of  South  Carolina,  above  re- 
ferred to."  We  fail  to  see  wherein  the  re- 
marks of  the  circuit  Judge  were  prejudicial 
to  the  rights  of  the  defendant 

The  seventh  and  eighth  exceptions  are  too 
general  for  consideration. 

The  ninth  exception  assigns  error,  on  the 
part  of  the  presiding  Judge,  In  refusing  to 
grant  the  motion  for  a  new  trial  on  the 
ground  that  "it  is  nowhere  proven  that  those 
were  the  bonds  that  were  stolen  [referring  to 
the  bonds  described  in  the  indictmentl."  The 
appellant's  attorneys  did  not  argue  this  ex- 
ception, and  we  deem  it  only  necessary  to 
state  that  it  is  without  merit 

The  tenth  exception  assigns  error  in  fail- 
ing to  charge  the  Jury  as  to  the  effect  of  the 
defendants  good  character.  The  presiding 
Judge  says :  "I  recall  that  counsel  did,  in  ar^ 
guing  the  case  to  the  Jury,  turn  to  me  and 
call  my  attention  to  that  law,  but  I  forgot 
it  when  I  was  charging  the  Jury."    A  request 
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ihould  have  b«en  presented  In  accordance 
with  the  reqalrement  of  the  rule  of  court. 

The  eleventh  exception  assigns  error  on 
the  part  of  the  presiding  judge  in  refusing  to 
grant  the  motion  for  a  new  trial,  on  the 
ground  that  he  failed  to  charge  the  Jury  that 
the  uncorroborated  statement  of  a  confessed 
accomplice  should  be  received  with  caution. 
This  question  Is  disposed  of  by  what  was 
said  in  considering  the  tenth  exception. 

The  twelfth  exception  assigns  error  on  the 
part  of  the  circuit  Judge  in  refusing  to  grant 
the  motion  for  a  new  trial,  on  the  ground  that 
there  was  no  evidence  that  the  defendant 
knew  the  bonds  had  been  stolen.  The  rea- 
sons assigned  by  the  presiding  Judge  in  over- 
ruling this  ground  for  a  new  trial  are  satis- 
factory to  this  court. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


<65  w.  Vs.  Ml) 

LOHR  V.  GE0R6B  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  2,  1909.    Rehearing  Denied 

May   12,   1909.) 

1.  Taxation  (§  677*)— Sales  —  Combinatiow 
Among  Biddebs. 

Combination  among  bidders  at  a  tax  sale 
for  the  puri)ose  of  eliminating  or  restraining 
competition  in  tiie  bidding  mav  be  shown  by 
parol  evidence,  and,  if  established,  will  inval- 
idate the  purcnase  of,  and  deed  for,  any  tract 
of  land,  purchased  by  any  of  the  confederates 
in  pursuance  thereof  and  to  which  the  improper 
conduct  extended. 

[Ed,    Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  {  1356;    Dec.  Dig.  S  677.*] 

2.  Taxation  (§  677*)— Sales  —  Combination 
Among  Bidders. 

A  prima  facie  case  of  such  combination  and 
restraint  of  competition,  made  out  by  facts  and 
circumstances  giving  rise  to  a  strong  inference 
thereof,  is  aided  by  the  failure  of  the  purchasers 
to  deny  the  inculpating  facts,  and  calls  for  re- 
lief. 

[£}d.    Note.— For   other   cases,   see  Taxation, 
Cent.  Dig.  §  1356;   Dec.  Dig.  §  677.*] 

8.  Taxation  (§  743*)— Sales— Combination 
Among  Biddebs— Subsequent  Grantee. 
A  deed  so  acquired  will  not  be  set  aside 
as  to  a  grantee  of  the  purchaser,  if  he  estab- 
lishes the  fact  that  he  is  a  bona  fide  purchaser 
for  a  valuable  consideration ;  but  the  burden  is 
upon  him  to  show  that  he  is  a  good-faith  pur- 
chaser for  a  valuable  consideration. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  §§  1485-1488;   Dec.  Dig.  «  743.*] 

4.  Taxation    (8    743*)—Sales— Combination 
Among  Bidders— Burden  or  Proof. 

Such  subsequent  purchaser  must  deny  no- 
tice of  the  misconduct  of  his  grantor,  whether 
it  be  alleged  or  not,  and  the  burden  of  proof 
thereof  is  on  the  party  seeking  relief  against 
him;  but  he  must  both  plead  and  prove  the 
payment  of  consideration. 

[Ed.    Note.^For   other   cases,   see   Taxation, 
Cent  Dig.  §  1487;    Dec.  Dig.  §  743.*] 

5.  Taxation  (§  689*)— Setting  Aside  Deed- 
Repayment  OF  Taxes. 

Oquity  will  not  set  aside  a  tax  deed  with- 
out providing  for  repayment  of  the  taxes,  in- 
terest, and  costs  paid  by  the  purchaser,  except 


in  those  cases  in  which  the  taxation  Itself  is 
illegal,  or  the  taxes  have  been  paid,  and  the 
bill  should  tender  payment  thereof,  or  aver 
willingness  on  the  part  of  the  plaintiff  to  pay 
the  same;  but,  if  such  offer  to  do  equity  be 
omitted,  the  defect  may  be  cured  by  a  tender 
or  offer  of  the  money  In  court  before,  or  on,  the 
entry  of  the  decree. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  K  1385 ;   Dec.  Dig.  S  689.*] 

6.  Taxation  (§  689*)— Setting  Abide  Deed- 
Writ  OF  Possession. 

On  setting  aside  a  tax  deed,  the  court  may 
award  the  plaintiff  a  writ  for  the  possession 
of  the  land,  if  the  purchaser  is  in  possession 
thereof  at  the  time  of  the  rendition  of  the 
decree. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1385;   Dec.  Dig.  {  689.*] 

7.  Taxation  (§  689*)— Setting  Aside  Deed- 
Injunction. 

In  such  case  an  injunction  shonld  not  be 
awarded  to  restrain  the  defendant  from  acts 
of  dominion  over  the  land,  since  the  plaintiff, 
on  being  restored  to  his  possession,  will  be 
able  to  invoke  i>roper  remedies  for  his  protec- 
tion, and  there  is  no  presumption  that  further 
acts  of  molestation  will  be  done  by  the  defend- 
ant 

[EM.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  }  1385;  Dec.  Dig.  §  689.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Barbour 
County. 

Action  by  Isaac  J.  Lobr  against  William 
T.  George  and  others  to  set  aside  a  tax  deed. 
Decree  for  defendants,  and  complainant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Fred  O.  Blue,  for  appellant  J.  Hop 
Woods,  for  appellees. 

POFFENBARGER,  J.  Isaac  J.  Lohr  and 
wife  owned  a  16-acre  tract  of  land  in  Bar- 
bour county,  which  was  charged  with  taxes 
in  the  name  of  Isaac  J.  Lohr  for  the  yearn 
1898  and  1899,  as  a  tract  of  11  acres  and  30 
poles,  and  for  the  years  1900,  1901,  1902,  and 
1903,  as  a  tract  of  16  acres.  It  was  returned 
as  delinquent  for  nonpayment  of  the  taxes 
for  the  year  1899,  in  the  name  of  D.  J.  Lohr, 
and  sold  for  such  delinquency  In  Decemb^, 
1901,  in  the  name  of  B.  J.  Lohr;  William  T. 
George  being  the  purchaser.  A  surveyor's 
report,  subsequently  made,  describes  it  as 
land  conveyed  to  Isaac  J.  Lohr  and  Mary  V. 
Lohr,  and  as  having  become  delinquent  In 
the  name  of  D.  J.  Lohr.  The  clerk  of  the 
county  court  later  executed  a  deed,  based  on 
this  report,  by  which  he  conveyed  the  land 
to  S.  L.-  Reger,  trustee,  assignee  of  George, 
and  in  which  he  recited  that  it  had  been 
charged  with  taxes  for  the  year  1899  as  a 
tract  of  11  acres  and  30  poles  In  the  name 
of  I.  J.  Lohr.  Reger  and  his  cestuis  que 
trustent  conveyed  It  to  Chas.  W.  Rosier,  re- 
serving  to  themselves  the  coal  under  it,  and 
Rosier  conveyed  it  to  S.  L.  Wolfe.  Lohr  had 
previously  conveyed  the  coal  to  J.  M.  Guf- 
fey.    This  suit  was  brought  by  Ix)hr  to  set 
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aside  the  tax  deed  on  the  groand  of  irregu- 
larities in  the  tax  sale  proceedings,  and  for 
fraud  on  the  part  of  George  and  his  asso- 
ciates in  effecting  the  purchase,  and  the 
court  dismissed  the  bill. 

Want  of  necessary  parties  is  relied  upon 
as  Justifying  the  decree;  It  appearing  from 
the  bill  that  Mary  V.  liohr  had  died  intes- 
tate in  the  year  1898,  supposedly  leaving 
heirs,  who  are  not  made  parties.  On  her 
death  the  plaintiff  became  &eis«(»d  of  an  es- 
tate by  the  curtesf  in  her  interest,  and  so 
entitled  to  a  freehold  In  severalty  estate  In 
the  entire  tract.  Independently  of  this  he 
had  a  right  of  redemption  as  a  former  own- 
er, and  his  right  to  set  aside  this  deed,  if  it 
is  void,  is  coextensive  with  his  right  of  re- 
demption. The  defect  in  the  proceedings  Is 
a  mere  irregularity  in  the  return  of  delin- 
quency and  sale,  clearly  cm'ed,  after  deed 
made,  by  the  provisions  of  section  25,  c.  31, 
Code  1899  (Code  1906,  §  884).  There  was  a 
proper  and  valid  assessment,  and  this  stat- 
ute declares  that  no  mere  mistake.  Irregu- 
larity, or  defect  In  the  return,  delinquent 
list,  or  affidavit  shall  constitute  ground  for 
setting  aside  a  deed.  Hogan,  Adm'r,  v.  Pig- 
gott,  60  W.  Va.  541,  56  S.  E.  189;  Homage 
V.  Imboden,  57  W.  Va.  200,  49  S.  B.  1036. 
The  distinction  between  curable  and  incur- 
able infirmities  in  tax  deeds  must  be  regard- 
ed. If  there  is  no  delinquent  list,  no  valid 
sale  or  deed  can  be  made.  Mosser  v.  Moore, 
66  W.  Va.  478.  49  S.  E.  537;  Metz  v.  Starcher, 
60  W.  Va.  657,  56  S.  B.  196,  116  Am.  St.  Rep. 
925.  Some  errors  in  assessments  are  not 
cured.  Collins  v.  Reger,  62  W.  Va.  196,  57 
S.  B.  743;  Toothman  v.  Courtney,  62  W.  Va. 
167,  58  S.  B.  915.  Here  there  was  a  sufB- 
cient  assessment,  a  return  of  delinquency, 
sale,  and  return  of  sales.  The  defects  are 
simple  mistakes  in  the  list,  sale,  and  return 
of  sales.    These  are  expressly  cured. 

The  charge  of  fraud  in  the  sale  is  pred- 
icated on  the  testimony  of  the  sheriff  who 
made  it  The  hypothesis,  the  plaintiff  at- 
tempted to  establish  by  this  testimony,  was 
that  certain  persons,  including  George,  the 
purchaser  of  this  tract,  made  a  pretense  of 
bidding?  against  each  otner  for  the  purpose 
of  preventing  bids  in  good  faith  by  others, 
and,  having  reduced  the  quantity  of  land  to 
be  taken  for  the  taxes  by  competitive  bid- 
ding, they  refused  to  accept  it,  withdrew  all 
the  bids  but  the  first  for  the  whole  tract, 
and  so  obtained  undue  advantages.  The 
witness  admitted  that  in  some  instances  the 
bidders  refused  to  take  the  land  in  accord- 
ance with  their  bids,  and  claimed  that  he 
(the  sheriff)  could  then  declare  it  sold  to 
preceding  bidders,  but  said  that  they  had 
finally  taken  all  the  tracts  as  they  had  bid 
them  off.  He  then  named  some  of  the  per- 
son? ■^br>  had  made  such  contentions.  He 
thought  the  parties  had  bidden  against  each 
othei.  Kfefusals  tn  comply  with  the  Dtds 
occurred  after  the  sale,  some  time  in  the 


evening  after  the  crowd  attending  the  sale 
had  dispersed  and  gone  away,  and  after  the 
sale  had  been  completed;  but  he  protested 
throughout  the  examination  the  contracts 
were  closed  as  they  had  been  made.  These 
parties  had  bought  nine  tracts  at  less  than 
the  quantity  charged*  Of  the  71  tracts  sold, 
they  bought  47.  He  thought  they  had  bid 
against  each  other,  and,  before  the  sale 
was  closed,  withdrew  their  bids  so  as  to 
permit  bidders  for  larger  quantities  to  take 
the  land,  and  said  it  was  a  very  common  oc- 
currence among  the  parties  named.  On 
cross-examination  he  said  he  had  no  recol- 
lection that  more  than  one  bid  was  made  on 
the  tract  of  land  in  question.  He  made  out 
receipts  to  the  purchasers  as  it  was  sold. 
When  speaking  of  withdrawals  of  bids,  he 
meant  they  had  occurred  prior  to  the  dec- 
laration of  the  sale.  Bach  party  got  yrhAt 
he  bought  He  had  not  reported  any  sale 
to  any  person  of  more  land  than  he  had  act- 
ually purchased.  Only  one  bid  was  made  on 
the  tract  of  land  involved  here,  but  the  an- 
swer admits  that  all  the  defendants  except 
Rosier  and  Wolfe  *'had  a  Joint  interest*'  in 
"some  purchases  made  by  the  defendant 
George,  among  others  the  land  in  controver- 
sy.** It  will  be  remembered  that  George  had 
the  sheriff  convey  to  S.  L.  Reger,  trustee. 
George,  S.  A.  Moore,  Samuel  R.  Woods,  and 
R.  E.  Talbot  Joined  Reger  in  the  deed  to 
Rosier,  and  so  disclosed  t^elr  interest  These 
are  the  parties  as  to  whom  the  sheriff  said 
it  was  "a  very  common  occurrence  for 
them"  to  bid  against  each  other  and  then 
withdraw  bids  before  sale,  and  permit  one 
of  their  number  to  take  a  greater  quantity 
than  that  specified  in  the  final  bid  or  lowest 
bid  made.  It  further  appears  that  they 
bought  47  of  the  71  tracts  sold. 

Buerr  v.  Snodgrass,  58  W.  Va.  472,  52  S. 
E.  531,  seems  to  assert  that  a  tax  sale  may 
be  set  aside  for  fraud,  perpetrated  by  the 
officer  who  made  it  or  the  bidders.  That 
such  frauds  afford  ground  for  setting  them 
aside  is  undoubted.  Cooley  on  Taxation  (3d 
B)d.)  pp.  941,  945,  inclusive;  Black  on  Tax 
Titles  (2d  Ed.)  §1246,  247;  Blackwell  on  Tax 
Titles  (5th  Bd.)  f  557.  The  text  in  these 
works  is  fully  sustained  by  numerous  well- 
considered  decisions^  including  Slater  v. 
Maxwell,  6  Wall.  268,  18  L.  Ed.  796;  Dudley 
V.  UtUe,  2  Ohio,  509,  15  Am.  Dec.  575;  Bl- 
dridge  v.  Kuehl,  27  Iowa,  161;  McCready  v. 
Sexton,  29  Iowa,  856,  4  Am.  Rep.  214;  Ker- 
wer  V.  Allen,  31  Iowa,  578;  Springer  v.  Bar- 
tie,  46  Iowa,  688;  Beeson  v.  Johns,  59  Iowa, 
160,  13  N.  W.  97;  Frank  ft  Darrow  v.  Ar- 
nold, 73  Iowa,  370,  35  N.  W,  453;  Gallaher 
V.  Head,  108  Iowa,  588,  79  N.  W.  387;  Mer- 
rett  V.  Poulter,  96  Mo.  237,  9  S.  W.  586;  Ste- 
phens V.  Williams,  70  Ind.  536;  Brown  v. 
Hogle,  80  111.  119.  In  some  of  the  cases  cit- 
ed, the. sales  were  invalidated  because  the 
purchasers  prevented  competition  In  bidding 
by  representing  that  the  owners  would  re- 
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deem  the  land.  In  others,  It  appeared  that 
all  the  bidders  had,  by  agreement,  arran^^ed 
to  bid  by  torn  and  not  against  ^ach  other. 
In  some  others,  the  officers  had  yirtually 
made  private  sales  by  allowing  the  purchas- 
ers to  go  through  the  lists  and  select.  In  ad- 
vance of  the  sales,  the  lands  they  wanted. 
We  think  it  may  be  clearly  deduced  from  all 
the  decisions  that  the  fraud,  in  order  to 
give  relief,  must  have  extended  to  the  land 
as  to  which  relief  is  asked.  In  other  words, 
it  does  not  suffice  that  somebody  perpetrated 
a  fraud  at  the  sale  in  respect  to  land  other 
than  that  conveyed  by  the  deed  the  plain- 
tiff seeks  to  Impeach.  This  was  expressly 
decided  in  Eldridge  v.  Kuehl,  cited;  the 
court  holding  as  follows:  ''Evidence  that 
the  purchaser  at  the  tax  sale,  by  his  conduct, 
prevented  competition  with  him  by  the  bid 
ders  present  in  reference  to  many  pieces  of 
land  bid  for  by  him,  is  not  admissible  to  im- 
peach the  validity  of  the  sale,  where  it  is 
not  shown  that  such  conduct  extended  to, 
or  was  in  some  way  connected  with,  the 
tract  in  controversy."  In  Frank  &  Darrow 
V.  Arnold  there  was  a  combination  among 
the  bidders  which,  owing  to  a  disagreement, 
was  Interrupted  for  a  time.  The  evidence 
showed,  however,  that  the  purchase  made 
by  Arnold  occurred  before  the  bidding  by 
turn  ceased*  This,  the  court  was  particular 
to  note,  from  which  fact  It  may  be  inferred 
the  sale  would  have  been  upheld  if  it  had 
been  made  after  the  collusive  bidding  stop- 
ped. It  has  been  held  that  a  partnership  for 
the  purchase  of  delinquent  lands  is  contrary 
to  the  policy  of  the  law  (Dudley  v.  Little, 
2  Ohio,  509,  15  Am.  Dec.  575),  but  a  number 
of  well-considered  cases  are  to  the  contrary 
(Dawson  v.  Ward,  71  Tex.  72,  9  S.  W.  106; 
Morrison  v.  Bank,  81  Ind.  335;  Pearson  v. 
Robinson,  44  Iowa,  413).  See  Black,  Tax 
Titles,  9  246,  and  Blackwell,  Tax  Titles,  9 
559.  As  circumstances,  other  than  mere  as- 
sociation In  the  purchases,  are  involved 
here,  which,  In  our  opinion,  taken  together 
with  the  fact  of  association,  fully  establish 
the  charge  that  competition  was  stifled  or 
restrained  by  the  conduct  of  the  purchasers 
and  the  combination  extended  to,  and  in- 
cluded, the  land  as  to  which  the  bill  seeks 
relief,  we  are  not  called  upon  to  say  what 
effect  proof  of  partnership  alone  among 
them  in  the  purchases  they  made  would 
have. 

The  sheriff  says  he  thinks  they  resorted 
to  by-bidding.  He  made  the  sale.  This 
amounts  to  saying  they  did,  according  to  his 
recollection.  They  admit  that  some  pur- 
chases were  made  for  all  in  the  name  of  one. 
This  tract  was  so  purchased.  Hence  the 
coin'bination  extended  to  it  This  makes  a 
prima  facie  case  to  which  they  have  not  re- 
sponded. In  our  opinion  the  facts  disclosed 
amply  justify  the  inference  of  a  combination 
in  restraint  of  competition,  and  there  is  no 
evidence  whatever  tending  in  the  opposite 


direction.  The  verdict  of  a  Jury  predicated 
upon  it  could  not  be  disturbed  by  this  court 
The  charge  cannot  be  presumed  and  must  be 
proved,  but  the  inference  Is  strengthened  by 
the  silence  of  the  defendants.  None  of  them 
testified.  Any  of  them  could  have  taken 
the  witness  stand  and  denied  the  charge  and 
contradicted  the  inculpating  testimony,  if 
they  were  false.  They  are  not  Justified  by 
any  rule  of  law  or  principle  of  equity  in  re- 
maining silent  with  the  expectation  that 
the  Itfw  affords  some  means  of  establishing 
in  their  favor  what  they  themselves  were 
under  a  duty  to  make  out  by  their  own  tes- 
timony. Stout  ▼.  Sands,  56  W.  Va.  663,  49 
S.  B.  428;  Webb  v.  Bailey.  41  W.  Va.  463. 
23  S.  B,  644;  Union  Trust  C3o.  v.  McClellan, 
40  W.  Va.  405,  21  S.  B.  1025;  Bindley  v.  Mar- 
tin, 28  W.  Va.  775.  Clear  proof  is  required, 
but  the  requisite  of  clearness  as  well  as  the 
degree  is  fixed  by  the  rules  of  evidence. 
These  say  a  prima  facie  case  must  prevail 
unless  overcome  by  opposing  evidence,  and 
that  failure  to  meet  it  by  one  having  evi- 
dence at  his  command  gives  rise  to  a 
strengthening  or  supporting  presumption  or 
inference. 

As  to  the  allegations  of  fraud,  we  have 
carefully  examined  the  t^U  and  concluded 
that  they  are  sufficient  The  combination 
and  mode  of  bidding  is  charged  substantial- 
ly as  above  set  forth.  The  bill  further  al- 
leges that  Rosier  and  Wolfe  colluded  and 
conspired  with  the  other  defendants,  and 
that  they  paid  no  consideration  for  the  suc- 
cessive conveyances  made  to  them.  There 
is  no  specific  or  direct  averment  of  notice  to 
them  of  the  circumstances  under  which,  and 
the  method  by  which,  the  other  defendants 
acquired  the  deed,  but,  as  stated,  their  com- 
plicity in  the  conspiracy  is  positively  and 
directly  charged.  The  joint  and  separate 
answer  of  all  the  defendants  denies  the 
fraud,  collusion,  and  conspiracy,  and  also 
that  the  consideration  expressed  in  the 
deeds  to  Rosier  and  Wolfe  are  fictitious ;  but 
there  is  no  averment  in  the  answer  that  any 
consideration  was  paid  by  either  Rosier  or 
Wolfe.  Aside  from  the  admissions  of  the 
answer,  it  is  negative  in  character  all  the 
way  through. 

From  what  has  been  said,  it  is  plain  that 
the  deed  must  be  set  aside  as  to  all  of  the 
defendants  except  Rosier  and  Wolfe.  Wheth- 
er their  title  must  fall  also  depends  upon 
whether  their  status  is  the  same  as  that  of 
ordinary  purchasers  from  fraudulent  gran- 
tees. We  think  it  is.  The  defect  in  this  con- 
veyance from  the  sheriff  to  Reger  is  not  a 
defect  of  record.  Defects  apparent  upon  the 
record  of  tax  sales  are  generally  treated  as 
rendering  the  deeds,  not  merely  voidable, 
but  void.  However  this  may  be,  the.  ground 
of  relief  here  is  not  such  a  defect  It  is  one 
esta'blished  by  parol  evidence,  and  does  not 
pertain  to  the  record.  It  makes  out  not  a 
legal  defect,  but  a  ground  of  equitable  re- 
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lief.  It  Is  a  mere  equity  which  may  be 
waived,  and  therefore  makes  the  deed  not 
void,  but  voidable.  There  Is  authority  for 
the  position  that  a  purchaser  for  value  with- 
out notice  is  protected  against  such  a  defect 
Van  Shaach  v.  Robins,  36  Iowa,  203;  Martin 
V.  Ragsdale,  49  Iowa,  589. 

Such  being  the  principle  by  which  the 
rights  of  Rosier  and  Wolfe  are  to  be  deter- 
mined, the  next  inquiry  is  whether  they 
have  made  out  a  case  of  bona  fide  purchas- 
ers. This  is  an  affirmative  defense,  except 
as  to  the  matter  of  notice,  which  they  must 
deny,  whether  averred  In  the  bill  or  not 
Downman  v.  Rust,  6  Rand.  (Va.)  587; 
Tompkins  v.  Mitchell,  2  Rand.  (Va.)  430; 
Bowlby  V.  Dewitt,  47  W.  Va.  323,  327,  34 
S.  E.  919.  Notice  having  been  denied,  the 
burden  of  proof  as  to  it  is  on  the  plaintiff 
or  the  party  who  alleges  the  fraud.  2  Min. 
Ins.  887;  Carter  v.  Allen,  21  Grat  (Va.)  241; 
Vest  V.  Michie,  81  Grat  (Va.)  149,  31  Am. 
Rep.  722;  Farley  v.  Bateman,  40  W.  Va. 
540,  22  S.  E.  72.  This  last  case  says  the  fact 
of  notice  may  be  Inferred  from  circumstan- 
ces, as  well  as  proved  by  direct  evidence, 
and  that  facts  and  circumstances  may  raise 
the  presumption  of  notice,  so  as  to  shift  the 
burden  of  proof;  but  It  asserts  that  the  bur- 
den in  the  first  Instance  is  upon  the  party 
seeking  relief.  As  the  answer  denies  collu- 
sion, conspiracy,  and  fraud,  alleged  against 
all  of  the  defendants,  we  are  of  the  opinion 
that  it  sufficiently  denies  notice;  but  it  is 
deficient  in  that  It  does  not  aver  payment  of 
any  consideration.  Essential  elements  of 
this  defense  are  the  payment  of  a  valuable 
consideration  and  a  fair  price  for  the  prop- 
erty, and  these  must  be  averred  in  the  an- 
swer or  plea.  Bowlby  v.  Dewitt,  47  W.  Va. 
323,  34  S.  E.  919;  Speidel  Grocery  Co.  y. 
Stark,  62  W.  Va.  512,  59  S.  E.  498;  Poling 
V  Flanagan,  41  W.  Va.  191,  23  S.  E.  685; 
Curtln  V.  Isaacsen,  36  W.  Va.  391,  15  S.  B. 
171;  Bindley  v.  Martin,  28  W.  Va.  773;  Col- 
ston V.  Miller,  55  W.  Va.  490,  47  S.  B.  268 ; 
Doswell  V.  Buchanan,  3  Leigh  (Va.)  365,  381, 
23  Am.  Dec.  280;  Mutual  Assur.  Soc.  v. 
Stone,  3  Leigh  (Va.)  218;  Hoover  v.  Donally, 
3  Hen.  &  M.  316.  Rosier  testified  that  he 
had  paid  the  amount  specified  In  his  deed  as 
the  consideration  for  the  conveyance,  but 
this  avails  him  nothing  In  view  of  his  fail- 
ure to  plead  such  payment  As  to  him  and 
Wolfe  both,  the  basis  for  such  evidence 
should  have  been  lain  In  the  answer. 

From  the  conclusions  above  stated,  it  re- 
sults that  the  court  below  should  have  set 
aside  these  deeds,  unless  there  is  something 
in  the  objection  that  the  bill  falls  to  tender, 
or  allege  a  tender  of,  the  taxes  and  cost  paid 
by  the  purchasers.  There  Is  no  such  allega- 
tion in  the  bill;  but  It  appears  from  a  mem- 
orandum, appended  to  the  final  decree  dis- 
missing it,  that  the  plaintiff,  after  the  an- 
nouncement of  the  decree,  offered  to  pay  to 
the  defendants  In  open  court  the  amount  to 


which  they  were  entitled.  At  the  time  of 
this  offer,  the  court  still  had  control  of  the 
case.  The  bill  Is  complete  In  everything  ex- 
cept the  oJXer  to  do  equity^  It  sufficiently 
alleges  the  fraud,  t)ut  falls  to  bring  the 
plaintiff  within  a  condition  imposed  by  the 
rules  of  equity  procedure.  This  condition 
applies,  not  before  suit  brought,  but  merely 
before  the  relief  is  granted.  A  tender  in 
court,  on  or  before  the  entry  of  the  decree, 
places  the  plaintiff  within  the  rule.  The 
offer  to  do  equity  may  be  incorporated  in  thcr 
bill,  and  generally  is,  and  its  omission  is  a 
ground  of  demurrer ;  but,  since  a  tender  of 
the  taxes,  Interest,  and  costs  is  not  a  condi- 
tion precedent  to  the  right  of  action,  we  per- 
ceive no  reason  why  the  tender  or  offer  to 
pay  in  open  court,  though  not  alleged  in  the 
bill,  does  not  cure  the  defect  The  imposi- 
tion of  this  duty  upon  the  plaintiff  concerns 
his  conduct  in  court  as  a  supplicant  for  re- 
lief, rather  than  his  cause  of  action  against 
the  defendant  We  think,  therefore,  his  sub- 
mission, in  any  form,  to  the  rule  requiring 
him  to  do  equity,  suffices,  and  from  this 
conclusion  it  foUows  that  the  court  below 
should  have  ascertained  the  amount  due  the 
defendants,  and,  on  payment  thereof,  set 
aside  the  deeds  complained  of.  It  has  been 
suggested  In  some  of  our  decisions  that  a 
decree  might  be  entered  setting  aside  a  void 
tax  deed  conditionally;  that  is,  on  the  pay- 
ment of  the  purchase  money.  Wlille  this 
may  be  proper,  it  seems  to  ns  the  court 
should  make  a  finality  of  the  cause  by  re- 
quiring the  money  to  be  paid  to  the  defend- 
ant or  into  court,  or  by  setting  aside  the 
deeds  and  decreeing  a  lien  on  the  land  in 
favor  of  the  defendant  for  the  taxes,  inter- 
est, and  costs. 

After  the  execution  of  the  deed  to  Wolfe, 
he  took  possession  of  the  land,  and  the  other 
defendants  aided  him  in  maintaining  It 
The  bill  prays  an  injunction  inhibiting  and 
restraining  them  from  the  exercise  of  domin- 
ion over  it,  but  no  preliminary  injunction 
was  awarded.  As  the  court  has  jurisdiction, 
and  the  pretensions  of  the  defendants  rest 
solely  on  the  tax  deed.  It  may,  on  setting 
aside  the  deed,  give  full  and  complete  relief 
in  the  premises,  by  awarding  the  plaintiff  a 
writ  for  the  possession  of  the  land.  We  do 
not  thUik  an  injunction  is  necessary.  On  the 
adjudication  of  the  invalidity  of  the  tax 
deed,  nothing  will  remain  as  the  basis  of  a 
claim  of  title,  on  the  part  of  the  defendants, 
and  it  is  not  to  be  presumed  that  they  will 
continue  their  efforts  to  hold  the  land.  If 
they  should,  the  plaintiff  will  be  in  posses- 
sion and  able  to  invoke  such  remedies  for 
his  protection  as  are  afforded  other  owners 
of  real  estate  who  are  In  possession  thereof! 

For  the  reasons  stated,  the  decree  com- 
plained of  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  ascertain  the 
amount  due  the  defendants,  and,  on  pay- 
ment thereof  by  the  plaintiff,  to  cancel  and 
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set  aside  the  three  deeds  complained  of  in 
the  bill  and  award  the  plaintiff  a  writ  for 
the  possession  of  the  land* 
Reversed  and  remanded. 


(65  W.  Va.  459) 

BROWN  et  al.  v.  CLICK  et  al. 

(Supreme  Court  of  Appeals  of  West  Vir^nia. 

April  20,  1909.     Rehearing  Denied 

May  14,  1909.) 

1.  Mortgages  (§  338*)— Sale  bt  Substitdted 
Trustee— Injunction. 

Equity  will  not  enjoin  a  sale  by  a  substi- 
tuted trustee  on  the  ground  that  the  original 
trustee  was  improperly  removed. 

fEd.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  S  338.*] 

2.  EQurrT*  (5  373*)— Hearing  on  Bill  and 
Answer. 

When  a  case  is  heard  upon  bill  and  answer 

without  replication,  and  no  proof  is  taken,  the 

allegations  of  the  answer  must  be  taken  as  true. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 

Dig.  §  711 ;   Dec.  Dig.  §  373.*] 

(Syllabus   by  the   Court.) 

Appeal  from  Circuit  CJourt,  Putnam  CJounty. 

Bill  by  H.  C.  Brown  and  others  against 
Philip  Click,  administrator,  and  others.  De- 
cree for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

J.  W.  English  and  Null  &  Higgins,  for 
appellants.    Rankin  Wiley,  for  appellees. 


WILLIAMS,  J.  This  Is  an  appeal  from 
a  decree  of  the  circuit  court  of  Putnam 
county  made  on  the  17th  day  of  August,  1907, 
directing  Rankin  Wiley,  substituted  trustee, 
to  sell  certain  real  estate  under  a  deed  of 
trust  given  by  H.  C.  Brown  and  B.  R.  Brown, 
his  wife,  to  secure  a  debt  to  defendant's  in- 
testate, C.  Click,  deceased. 

W.  L.  Higgins  was  the  original  trustee, 
and  was  required  by  Click's  administrator 
to  give  bond  under  the  provision  of  section 
3053  of  the  Code  of  1906,  and,  failing  to  do 
so,  notice  was  given  to  Brown  and  wife  and 
said  Higgins,  trustee,  by  said  administrator, 
that  he  would  apply  to  the  circuit  court  In 
term  on  the  14th  day  of  November,  1906,  to 
appoint  a  trustee  in  his  place.  The  court 
appointed  said  Wiley  in  his  stead,  and  Wiley 
thereupon  gave  bond  as  substituted  trustee 
and  published  notice  in  a  newspaper  that  he 
would  sell  the  property  publicly  In  front  of 
the  courthouse  on  the  30th  day  of  January, 
1907.  There  appears  to  have  been  two  ad- 
journments of  the  sale,  first,  to  the  12th  of 
February,  1907,  and  again  to  the  27th  of 
February,  1907,  by  a  continuation  of  the 
original  notice  In  the  paper  and  subjoining 
thereto  notices  of  the  adjournments  of  the 
sale.  Plaintiffs  presented  to  the  circuit  judge, 
in  vacation,  their  bill  praying  for  an  injunc- 
tion against  the  sale  on  the  grounds:  (1) 
That  the  original  trustee  had  been  improper- 
ly removed;    (2)  that  notice  of  sale  had  not 


been  served  on  the  grantors  as  required  by 
section  3056  of  the  Code  of  1906;  (3)  that 
proper  notices  of  the  adjournments  of  sale 
had  not  been  given.  These  points  are  also 
assigned  as  errors  committed  by  the  lower 
court  in  dissolving  the  Injunction  and  direct- 
ing a  sale,  and  as  an  additional  error  it  is 
assigned  (4)  that  it  was  improper  to  direct 
a  sale  without  ascertaining  the  amount  of 
the  debt  On  the  21st  of  February,  1907,  the 
judge,  in  vacation,  granted  a  temporary  In- 
junction, and  on  the  15th  of  May,  In  term, 
the  defendant  demurred  to  and  answered 
the  bill.  Plaintiffs  excepted  to  the  answer 
and  objected  to  its  filing,  which  were  over- 
ruled. No  written  exceptions  were  filed. 
The  case  was  heard  at  the  August  term, 
1907,  on  bill'  and  exhibits  and  answer,  and 
the  decree  appealed  from  was  entered.  This 
decree  does  not  expressly  dissolve  the  in- 
junction, but  does  so,  In  effect,  by  direct- 
ing the  trustee  to  make  sale  according  to  the 
terms  and  conditions  of  the  deed  of  trust. 

Some  affidavits  appear  in  the  record,  but 
as  they  are  not  identified  by  the  pleadings, 
or  by  any  order  of  the  court,  they  cannot  be 
considered  as  being  any  part  of  the  record. 
Trump  V.  Tidewater  C.  &  C.  Co.,  46  W.  Va. 
238,  32  S.  B.  1035 ;  Bias  v.  C.  &  O.  Ry.  Co., 
46  W.  Va.  349,  33  S.  B.  240;  Washington 
National  B.  &  L.  Ass'n  v.  Westfall,-  55  W. 
Va.  305,  47  S.  B.  74;  Bloss  v.  Hull,  27  W. 
Va.  503.  No  replication  was  made,  and  no 
proof  taken.  Consequently  under  the  well- 
established  rule  of  equity  practice,  the  alle- 
gations of  the  answer  must  be  taken  as  true. 
Wilt  V.  Huffman,  46  W.  Va.  473,  33  S.  B. 
279,  and  Bieme  v.  Ray,  37  W.  Va.  571,  16  S. 
E.  804. 

As  to  the  errors  assigned :  The  first  is  not 
good,  because  the  removal  of  the  original 
trustee  and  the  appointment  of  Wiley  in  his 
stead  is  collateral  to  this  proceeding  and 
cannot  be  reviewed  upon  this  appeal.  That 
proceeding  is  not  void.  The  order  therein 
made  is  final,  and  If  erroneous  must  be  cor- 
rected by  writ  of  error.  The  answer  denies 
plaintiff's  allegation  that  notice  of  the  sale 
was  not  served  upon  the  grantors,  and  under 
the  rule  of  pleading  above  stated  we  are 
bound  to  hold  that  notice  was  served  upon 
them.  This  disposes  of  the  second  point  re- 
lied on.  A  copy  of  the  notice  of  sale  pub- 
lished in  some  newspaper  is  made  an  exhibit 
with  the  bill,  from  which  it  appears  that 
the  notice  of  the  two  adjournments  of  sale 
was  given  by  continuing  the  publication  of 
the  original  notice,  and  inserting  just  below 
it  this  notice  of  postponement  This  is  usu- 
al, and  we  see  no  objection  to  it  We  there- 
fore hold  the  third  point  not  good.  The 
fourth  point  relied  on  is  that  It  was  error 
to  decree  a  sale  without  ascertaining  the 
debt.  Plaintiffs  jjo  not  controvert  the  debt, 
nor  allege  payments.  There  are  no  facts  al- 
leged which  would  tend  to  render  the  amount 
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of  the  debt  uncertain.  The  trust  deed  makes 
it  certain  as  to  the  amount  and  the  time  it 
bears  interest,  o^d  so  this  assignment  we 
hold  also  to  be  groundless.  Watterson  t. 
Miller.  42  W.  Va.  108.  24  S.  B.  678. 

We  find  no  error  in  the  decree  appealed 
from,  and  affirm  it 


e  W.  Va.  512) 

KEYSTONE  LUMBER  &  MINING  CO.  v. 
BROOKS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  20,  1009.) 

Loos  AKD  LOGGINO  (|  3*)— SaUB  OP  TiMBEB— 

Failubb  to  Remove. 

In  case  of  a  deed  conveying  legal  title  to 
timber,  though  the  deed  contemplates  removal 
of  timber,  there  being  no  limit  of  time  for  re- 
moval and  no  clause  of  forfeiture  for  failure  to 
remove,  title  to  the  timber  is  not  lost  to  the  pur- 
chaser for  such  failare. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §  11 ;   Dec.  Dig.  §  3.*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Webster  County. 

Action  by  the  Keystone  Lumber  &  Mining 
Company  against  Arthur  Brooks.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Haymond  &  Fox,  for  plaintiff  in  error. 
Morrison  &  Talbott,  Morton  &  Woddell,  and 
Brown,  Jackson  &  Knight,  for  defendant  in 
error. 


BRANNON,  J.  By  deed  June  16,  1900,  In 
consideration  of  $23,000,  half  in  cash,  the 
Keystone  Lumber  &  Mining  Company  con- 
veyed to  George  W.  Barricklow  certain  tim- 
ber by  the  language:  "Does  grant  unto  the 
party  of  the  second  part  all  kinds  of  timber 
standing  or  being  on  all  that  certain  tract 
of  land  lying  and  being  in  the  county  of  Web- 
ster in  the  state  of  West  Virginia  on  the  wa- 
ters of  Laurel  creek  and  Birch  river,  and 
bounded  and  described  as  follows,"  containing 
8,986  acres,  more  or  less.  Next  comes  the 
clause:  **Together  with  the  right  to  second 
party  to  enter  upon  and  use  the  land  so  far 
as  is  necessary  or  required  in  manufacturing 
and  removing  said  timber,  free  of  any  rental 
or  charge  whatsoever  for  a  period  of  six  (6) 
years  for  that  part  of  said  land  drained  by 
Birch  river  and  Beaver  creek  and  tributaries 
thereof  and  for  a  period  of  two  (2)  years  for 
that  part  drained  by  Glade  Run  and  Laurel 
creek  and  tributaries  with  the  right  to  con- 
struct road  and  tramways  and  place  mills 
thereon  and  to  remove  the  same  at  any  time 
during,  at  or  after  the  periods  of  time  above 
mentioned."  The  deed  closes  with  the  clause: 
**The  party  of  the  first  part  covenants  that 
it  will  warrant  generally  the  title  to  the  tim- 
ber and  other  property  fiereby  conveyed." 
Barricklow  conveyed  to  the  Union  Lumber 


(Company  all  that  part  of  the  timber  on  the 
Birch  river  and  Beaver  creek  side,  and  lat» 
the  Union  Lumber  Company  conveyed  same 
to  Arthur  Brooks.  Brooks  put  on  the  land  a 
costly  mill,  constructed  an  incline  with  steam 
hoisting  engines,  tramroads,  houses  for  em- 
ployte,  and  means  of  removing  timber  and 
converting  it  into  lumber,  employing  many 
men  and  teams,  and  pursuing  the  work  ac- 
tively. Shortly  before  the  expiration  of  the 
six  years  specified  in  the  deed  from  the  Key- 
stone Company  to  Barricklow,  Brooks  learn- 
ed that  the  company  considered  that  deed  as 
one  giving  a  time  limit  of  six  years,  so  that 
all  rights  of  Brooks  to  cut  or  remove  timber 
and  hold  possession  of  the  land  would  then 
expire,  and  all  timber  remaining  then  nn- 
felled  and  that  felled  lying  on  the  land  not 
converted  into  lumber  would  revert  to  the 
company,  and  he  felled  all  the  timber  on  the 
land,  and  refusing  to  acknowledge  this  claim 
of  the  company,  and  refusing  to  quit  posses- 
sion of  the  land,  but  proceeding  in  the  work 
of  converting  the  timber  into  lumber,  the 
Keystone  Ck)mpany  brought  an  action  of  un- 
lawful entry  and  detainer,  and  a  Jury  hav- 
ing found  Brooks  not  guilty  of  unlawfully 
withholding  the  possession  of  the  land,  and 
judgment  having  been  rendered  for  the  de- 
fendant, the  Keystone  Company  obtained  a 
writ  of  error  from  this  court 

The  case  turns  on  the  construction  of  the 
deed.  The  Keystone  Company  says  that  it 
gives  a  limit  of  six  years'  time  for  the  sev- 
erance and  removal  of  the  timber  from  the 
l&nd,  after  which  rights  of  Brooks  end,  and 
timber  standing  or  in  felled  trees  or  logs 
not  yet  converted  into  lumber  would  revert 
to  the  Keystone  Ck)mpany  and  be  lost  to 
Brooks,  not  by  forfeiture,  as  the  Keystone 
Company  contends,  but  because  the  deed  only 
conveys  so  much  timber  as  in  a  bona  fide 
intent  to  manufacture  into  lumber  could  be 
so  cut  and  manufactured  within  that  time. 
In  case  of  a  conveyance  of  timber,  with  a 
time  limit  requiring  its  removal  from  the  land 
in  a  given  time,  the  weight  of  authority  Is 
that  the  conveyance  is  conditional ;  the  pur- 
chaser taking  only  what  timber  shall  be  re- 
moved within  that  time,  and  the  balance  re- 
verting to  the  owner  of  the  land,  or  rather 
remaining  his.  Null  v.  Elliott,  52  W.  Va. 
229,  43  S.  E.  173 ;  Adkins  v.  Huff,  58  W.  Va. 
645,  52  S.  B.  7731,  3  L.  R.  A.  (N.  S.)  649; 
28  Am.  &  Eng.  Ency.  L^  541.  We  cannot  con- 
cur in  such  a  construction  of  the  deed.  Look 
at  it.  There  is  at  the  outset  the  separate, 
distinct,  vital  clause  found  in  deeds  of  grant, 
prescribed  in  our  Code  as  a  form  "to  convey 
the  grantor's  whole  interest"  in  the  thing 
granted,  having  the  operative  words  "does 
grant."  That  vests  full  legal  title  in  the 
grantee  to  the  timber.  Where  do  we  find  in 
this  granting  clause  any  words  to  tell  us  that 
only  so  much  of  the  timber  as  may  be  re- 
moved within  six  years  is  granted?    To  the 
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reverse,  the  grant  Is  "all  and  all  kinds  of 
timber,"  without  limitation  of  time  for  re- 
moval. This  important  section  of  the  deed 
contains  no  limit  of  time,  no  forfeiture  clause 
for  nonremoval.  If  timber  is  conveyed,  and 
no  limit  of  time  as  to  removal,  the  title  vests 
absolutely  in  the  grantee,  and  it  is  not  lost 
or  forfeited  by  reason  of  the  fact  that  it  is 
not  removed  in  a  reasonable  time.  Magnetic 
Ore  Co.  V.  Markbury  L.  06.,  104  Ala.  465, 
16  South.  632,  27  U  R.  A.  433,  53  Am.  St. 
Rep.  73;  Holt  v.  Stratton  Mills,  54  N.  H. 
109,  20  Am.  Rep.  119.  In  the  latter  case  the 
court  says:  "In  such  a  sale  there  is  no  foun- 
dation for  an  exception  to  the  general  rules 
of  land  or  to  make  that  a  conditional  con- 
veyance of  trees  which  would  be  an  absolute 
conveyance  of  other  property.^*  In  the  Mag- 
netic Ore  Case  the  court  asserted  the  same. 
The  Keystone  Company  would  in  effect  in- 
sert a  condition  subsequent  defeating  the  ti- 
tle or  right  of  Barricklow.  Conditions  are 
not  to  be  raised  by  Inference  or  argument 
2  Devlin  on  Deeds,  §  970.  Conditions  subse- 
quent are  not  favored  in  law,  "because  they 
tend  to  destroy  estates,  and  a  vigorous  ex- 
action of  them  is  a  species  of  summum  jus, 
and  in  many  cases  not  reconcilable  with  con- 
science." 4  Kent,  129.  Rawson  v.  Inhabit- 
ants, 7  Allen  (Mass.)  125,  83  Am.  Dec.  670, 
and  other  authorities  in  Zimmerman  v.  Daf- 
fin,  149  Ala.  380,  42  South.  858,  9  L.  R.  A. 
(N.  S.)  663,  123  Am.  St.  Rep.  64.  Though, 
where  there  is  no  such  time  limit  or  condi- 
tion, there  is  no  forfeiture  of  title  to  timber, 
yet  I  apprehend  that  the  right  to  keep  the 
timber  standing  does  not  endure  forever,  and 
thus  Incumber  the  land  and  prevent  Its  culti- 
vation, but  must  be  removed  in  a  reasonable 
time.  I  would  not  say  so  as  to  minerals. 
This  is  not  a  question  of  our  case.  So,  taking 
the  granting  clause  alone,  it  gave  Barricklow 
an  absolute  estate  in  the  timber,  free  from 
time  limit  or  condition  of  defeasance,  with 
perhaps  the  obligation  to  remove  the  timber 
in  a  reasonable  time. 

But  that  granting  clause  alone  does  not,  as 
contended  by  counsel,  solve  the  case,  though 
we  think  It  does  being  a  grant  without  con- 
dition. It  is  claimed  that  the  clause  begin- 
ning, together  with,"  fixes  a  time  limit  of 
six  years  for  removal  of  the  timber.  It 
gives  right  to  enter  upon  the  land  and  use  it 
for  removing  and  manufacturing  the  timber, 
"free  of  any  rental  or  charge  for  six  years." 
That  period,  in  its  connection  in  the  sen- 
tence, only  applies  to  fix  the  term  or  limit  of 
freedom  from  rental.  In  its  place  In  the 
deed  it  has  no  reference  to  time  fixed  for  re- 
moval of  timber.  It  is  immediate  in  place 
after,  or  is  a  very  part  of,  the  clause  giving 
right  to  use  the  land  for  removing  and  manu- 
facturing timber.  Why  take  it  from  that 
clause  and  carry  the  six  years'  provision 
back  over  that  clause,  and  connect  it  with 
the  granting  clause,  and  qualify  the  latter 
clause  by  saying   that  the  grant  must  be 


used  within  six  years?  In  place  and  In  sense 
it  belongs  to  the  clause  giving  right  to  occu- 
py the  land.  It  has  a  function  to  perform 
in  that  clause.  It  is  needed  there.  It  serves 
only  to  limit  the  period  during  which  no 
charge  was  to  be  made  for  the  use  of  the  land. 
It  is  no  covenant  by  Barricklow.  There  is 
no  express  covenant  by  Barricklow  to  remove 
the  timber  at  any  time.  The  most  we  could 
say  as  to  this  Is  that  the  deed  contemplates 
a  removal,  and  that  thus  a  covenant  to  re- 
move is  implied.  Likely  so.  But  it  is  only 
a  covenant,  not  a  time  limit,  not  a  condition 
operating  as  a  forfeiture.  It  would  only  de- 
mand removal  in  a  reasonable  time.  Delay 
unreasonable  might  be  the  subject  of  action 
for  breach,  or  the  cause  of  some  legal  pro- 
cedure. We  say  not  as  to  this;  but  we  do  say 
it  does  not  work  a  loss  of  Barricklow*s  vested 
title.  In  Zimmerman  v.  Daffln,  149  Ala.  380, 
42  South.  858,  9  L.  R.  A.  (N.  S.)  663,  123  Am. 
St.  Rep.  65,  where  there  was  a  time  limit, 
the  court  said  that  if  the  intent  was  that,  at 
the  close  of  the  limit,  the  failure  to  remove 
should  work  a  reverter,  it  would  have  been 
easy  to  have  said  so ;  but  that  on  the  face  of 
the  Instrument  it  was,  at  least,  a  question 
of  doubt  whether  the  limitation  was  a  condi- 
tion subsequent,  or  a  covenant,  not  operating 
as  a  clause  of  forfeiture,  citing  cases  so  hold- 
ing. There  we  see  that,  *Mf  it  be  doubtful 
whether  a  clause  imports  a  condition  or  a 
covenant,  the  latter  construction  will  be 
adopted."  If  such  the  case  where  there  Is  a 
time  limit,  how  much  more  so  where  there  Is 
none,  and  the  only  covenant  is  one  to  be  im- 
plied? It  is  a  mere  covenant  So  the  con- 
struction of  the  deed  does  not  give  it  a  time 
limit  for  removal  of  the  timber,  so  as  to  give 
the  Keystone  Company  any  timber,  whether 
standing,  or  in  felled  trees  or  logs.  Without 
such  limit,  or  some  forfeiture  clause,  the  ti- 
tle thereto  remains  in  Brooks.  The  law  does 
not  imply  such  limit  or  condition.  Ludwlck 
L.  Co.  V.  Taylor,  100  Tex,  270,  98  8.  W. 
238,  123  Am.  St.  Rep.  805. 

The  Keystone  Company  asserts  that  the 
timber  not  removed  within  six  years  became 
or  remained  its  property,  as  according  to  Its 
theory  that  the  deed  passed  only  so  much 
timber  as  should  be  so  removed.  The  above 
authorities  deny  this.  There  is  no  time  lim- 
it; but  even  if  there  were,  the  timber,  having 
been  severed  from  the  land,  and  thus  made 
personalty,  would  be  the  property  of  Brooks. 
Null  V.  Elliott  52  W.  Va.  231,  43  S.  B.  173; 
Adkins  v.  Huff,  58  W.  Va.  645,  52  S.  B.  773, 
3  L.  R.  A.  (N.  S.)  649.  The  courts  say  that 
severance  is  removal  within  the  meaning  of 
time-limit  deeds.  Williams  7.  Flood,  63  Mich. 
493,  30  N.  W.  93;  Hicks  v.  Smith,  77  Wis. 
146,  46  N.  W.  133. 

This  is  not  an  action  to  recover  trees 
down,  or  logs,  or  damages.  It  is  unlawful 
entry  and  detainer;  the  plaintiff  expecting, 
likely,  if  Brooks  should  be  put  out,  to  take 
possession  of  the  trees  and  logs.    The  ques- 
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tlon  here  Is:  Has  Brooks  right  to  retain 
such  partial  possession  as  is  necessary  to 
work  up  the  timber?  Recurring  to  the  deed, 
we  find  It  in  words  to  give  Barricklow  right 
*'to  enter  upon  and  use  the  land  so  far  as  is 
necessary  or.  required  in  manufacturing  and 
removing  said  timber.'*  As  we  hold  that  the 
deed  passed  unconditional  title  to  the  timber, 
and  that  there  is  no  time  limit  or  condition 
of  forfeiture  to  destroy  his  right,  it  follows, 
under  the  clause  just  quoted,  that  Brooks  has 
right  to  hold  possession  until  the  work  closes. 
This  right  comes  from  the  deed.  If  Brooks 
still  holds  title  to  the  timber,  what  avails 
that  right  without  continued  possession? 
When  an  owner  grants  coal  away,  the  law, 
without  any  provision  in  the  deed,  implies 
and  confers  right  to  enter  and  hold  such  pos- 
session and  use  of  the  land  as  are  necessary 
to  remove  the  coal.  Otherwise  the  coal  would 
have  no  value.  27  Cyc.  688;  Snyder  on 
Mines,  §  1007;  Marvin  v.  Brewster,  55  N.  T. 
538,  14  Am.  Rep.  322.  So  with  timber  grant- 
ed away.  Judge  Dent,  in  Null  v.  Elliott,  52 
W.  Va.  229,  43  S.  E.  173,  said  that  in  a  time- 
limit  contract  there  is  an  implied  right  after 
the  limit  to  enter  and  remove  timber  cut  be- 
fore the  end  of  the  limit.  This  expression  is 
challenged  as  not  good  law,  but  we  think 
the  cases  cited  by  Judge  Dent  sustain  his 
statement.  We  now  refer  to  Ludwlck  v.  Tay- 
lor, 100  Tex.  270,  98  S.  W.  238,  123  Am.  St 
Rep.  803,  holding  that  a  conveyance  of  all  the 
timber  on  a  tract  "is  a  conveyance  of  the 
timber  with  an  interest  in  the  land,  with  the 
right  to  cut  it  any  time  without  importing 
into  such  grant  that  it  must  be  cut  within  a 
reasonable  time."  The  court  says:  ••There 
goes  with  the  title  to  the  timber  right  to  use 
the  soil  for  its  sustenance  and  of  entry  up- 
on the  land  for  its  enjoyment"  It  does  seem 
to  me  that  there  is  force  in  the  view  that  the 
mere  grant  of  timber  does  carry  right  of  en- 
try and  possession  to  remove  the  timber.  It 
would  as  to  coal.  See  104  Ala.  465,  16  South. 
a32,  27  K  R.  A.  434,  53  Am.  St  Rep.  73. 
The  opinion  by  Judge  Poffenbarger,  58  W. 
Va.  650,  52  S.  B.  775  (3  D.  R.  A.  [N.  S.]  649), 
asserts  the  position  that,  when  timber  is  con- 
veyed with  warranty,  "it  conveys  an  interest 
in  the  land,  though  there  be  a  time  limit; 
but  it  vests  either  a  defeasible  title  to  the 
timber  or  a  leasehold  estate  for  the  time  lim- 
ited, with  a  right  of  appropriation  during  the 
term."  That  is  where  there  is  a  time  limit 
In  this  case  there  is  none.  There  is  a  quali- 
fied interest  In  the  land,  right  of  partial  pos- 
session to  enable  the  owner  of  the  timber  to 
remove  it  So  the  Keystone  Company  could 
not  maintain  this  action  against  Brooks. 

In  view  of  the  construction  which  we  give 
the  deed,  it  is  unnecessary  to  discuss  other 
questions,  since  they  turn  on  it,  and  would 
not  be  ground  of  reversal. 

Judgment  affirmed. 


(66  W.  Va.  623) 
STATE  ▼.  MARKS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  12,  1907.    On  Rehearing,  April 

20,  1909.) 

Intoxicatino  Liquors  (J  147*)  —  Plachs  o» 

Sale. 

One  who  as  agent  for  a  retail  liquor  dealer 
licensed  in  one  county  solicits  and  receives  or- 
ders for  his  principal  in  another  county  for 
liquors,  to  be  forwarded  to  his  principal  at  the 
licensed  place  of  business,  and  there  filled  and 
shipped  C.  O.  D.  to  the  customer,  and  who  does 
not  deliver  the  goods  or  receive  the  money  for 
his  principal,  is  not  guilty  of  the  offense  of 
selling,  ottering,  or  exposing  tor  sale,  or  solicit- 
ing and  receiving  orders  for,  spirituous  liquors, 
etc,  as  provided  in  section  1.  c  32,  Code  1889 
(Code  1906.  §  913). 

[Eid.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  $  162;   Dec.  Dig.  §  147.*] 

(Syllabus  by  the  Ck)urt.) 

EJrror  to  Circuit  Court,  Raleigh  (bounty. 

J.  Lu  Marks  was  convicted  of  a  violation 
of  the  local  option  law,  and  brings  error. 
Reversed. 

J.  Lewis  Bumgardner,  Osenton  &  McPeak, 
Holt  &  Duncan,  and  McGlnnis  &  Hatcher, 
for  plaintiff  in  error.  C.  W.  May,  Atty.  Gen., 
Wm.  Q.  Conley,  and  A.  A.  Lilly,  for  the 
State. 


MILLER,  J.  The  defendant,  J.  L.  Marks, 
was  indicted  in  the  circuit  court  of  Raleigh 
county  at  the  July  term,  1905,  thereof,  charg- 
ed with  unlawfully,  without  a  state  license 
therefor,  selling,  offering,  and  exposing  for 
sale  and  soliciting  and  receiving  orders  for 
spirituous  liquors,  wines,  porter,  ale,  beer,  and 
drinks  of  like  nature.  The  case  was  tried  by 
agreement  of  parties  before  the  court  in  lien 
of  a  Jury  upon  the  following  agreed  state  of 
facts:  **That  the  Fayette  Liquor  Company,  a 
copartnership,  the  members  of  which  are  J. 
P.  Chapman  and  W.  £1  Deegans,  trading  un- 
der the  firm  name  and  style  of  the  Fayette 
Liquor  Company,  has  both  wholesale  and  re- 
tail liquor  dealers  license.  Issued  by  the 
county  court  of  Fayette  county,  to  carry  on 
its  business  as  wholesale  and  retail  liquor 
dealers  at  Beury,  Fayette  county,  W.  Va., 
for  the  license  year  1905.  That  the  said 
firm  employed  the  defendant,  J.  L.  Marks,  as 
its  agent  and  traveling  salesman  to  represent 
both  the  wholesale  and  retail  branches  of  its 
business,  and  to  travel  through  Fayette,  Ra- 
leigh, Nicholas,  Logan,  and  Wyoming  coun- 
ties, and  solicit  and  receive  orders  for  the 
sale  of  spirituous  liquors,  wines,  porter,  ale, 
beer,  and  drinks  of  like  nature,  at  whole- 
sale and  retail,  to  be  shipped  by  express 
from  the  place  of  business  of  the  said  firni 
at  Beury,  Fayette  county,  W.  Va.  That  the 
defendant  J.  Im  Marks,  acting  as  such  agent 
and  traveling  salesman  of  said  firm,  the 
Fayette  Liquor  Company,  did  in  the  county 
I  of  Raleigh  on  the  1st  day  of  June,  1905,  and 
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during  the  period  covered  by  the  retail  li- 
cense aforesaid,  in  the  course  of  his  employ- 
ment solicit  and  receive  from  James  Cousins 
an  order  for  one  gallon  of  whisky,  to  be  ship- 
ped in  a  jug  by  express  C.  O.  D.  from  the 
Fayette  Liquor  CJompany  at  Beury,  Fayette 
county,  W.  Va.,  to  the  Adams  Express  office 
at  Stanaford,  in  Raleigh  county,  W.  Va.,  in 
the  name  of  said  James  Cousins ;  that  the  said 
Fayette  Liquor  Company  received  the  order, 
and  filled  a  gallon  jug  with  wlilsky,  and  de- 
livered the  same  to  the  Adams  Express  Com- 
pany at  Beury,  Fayette  County,  W.  Va.,  ad- 
dressed to  the  said  James  Cousins  at  Stana- 
ford, Raleigh  county,  W.  Va.  That 'the  said 
James«Cousins  received  from  the  express  of- 
fice at  Stanaford,  Raleigh  county,  W.  Va., 
the  jug  of  whisky  aforesaid,  and  paid  to  the 
express  agent  the  sum  of  $3,  the  price  there- 
for and  the  express  charges,  and  that  the 
express  agent  at  said  place  transmitted  the 
sum  of  $2.50,  the  price  of  said  liquor,  to  the 
Fayette  Liquor  Company  at  Beury,  W.  Va. 
That  the  said  J.  L.  Marks  had  no  authority 
from  said  company  except  to  solicit  and  re- 
ceive orders  as  aforesaid,  which  were  sent  to 
the  said  company  by  said  Marks  for  their 
final  ratification  and  approval,  and  to  be 
shipped  to  the  consignee  as  aforesaid.  That 
the  said  Marks  had  no  authority  to  collect 
any  money  or  to  deliver  whisky  except  in  the 
manner  aforesaid,  and  that  he  did  not  collect 
any  money  or  deliver  whisky.  That  Raleigh 
county  is  a  *dry*  county ;  that  is,  no  licenses 
were  issued  in  said  county  for  the  license 
years  of  1904  and  1905  for  the  sale  of  spirit- 
uous liquors,  etc." 

There  was  a  demurrer  to  the  indictment, 
which  was  overruled;  no  grounds  being  as- 
signed. The  indictment  was  in  the  usual 
form  in  such  cases.  The  point  made  here 
by  the  plaintiff  in  error  is  that  the  indict- 
Qient  was  bad  for  charging  defendant  with 
two  separate  and  distinct  offenses,  namely: 
(a)  Selling  liquor  without  a  license;  0^)  so- 
liciting and  receiving  orders  for  the  sale  of 
liquors  without  a  license.  The  Indictment  is 
founded  on  section  1,  c  32,  Code  1906,  which 
makes  it  unlawful  for  any  person  without  a 
state  license  therefor  to  sell,  offer,  or  expose 
for  sale  and  solicit  or  receive  orders  for  the 
sale  of  spirituous  liquors,  wines,  porter,  ale, 
beer,  and  drinks  of  like  nature.  By  its  dis- 
junctive provisions  it  would  seem  to  make 
selling,  offering,  and  exposing  for  sale,  and 
soliciting  and  receiving  orders  for,  spirituous 
liquors,  each  separate  and  distinct  subjects 
for  a  state  license.  The  law  makes  no  such 
provision.  The  license  imposed  is  for  sell- 
ing spirituous  liquors,  by  section  87  at  retail 
and  by  section  88  at  wholesale.  How  would 
one  acquire  a  license  under  this  law,  for  in- 
stance, to  offer  or  expose  for  sale?  Is  it  not 
plain  that  the  provision  of  section  1  referred 
to  must  be  interpreted  as  if  it  read:  "No 
person  shall  sell  or  offer  or  expose  for  sale, 
or  solicit  or  receive  orders  for  spirituous  liq- 


uors, wines,  porter,  ale,  beer  and  drinks  of 
like  nature,  without  a  state  license  to  sell 
the  same"  ?  If  the  person  offending  is  armed 
with  a  state  license  to  sell  at  wholesale  or 
retail  as  provided  by  sections  87  and  88,  may 
he  not  offer  or  expose  for  sale  or  solicit  or 
receive  orders  for  spirituous  liquors  without 
offending  against  the  law?  We  can  see  no 
escape  from  the  conclusion  that  he  can  do 
so.  The  selling  of  the  liquor  Is  the  thing 
which  the  statute  intended  to  provide  against ; 
but  one  can  neither  offer  or  expose  for  sale 
nor  solicit  or  receive  orders  without  a  license 
to  sell.  Such  sale,  it  is  true,  cannot  be  ef- 
fectuated without  a  violation  of  the  law,  un- 
less it  is  made  to  be  executed  at  the  place 
where  the  sale  is  authorized.  We  think  the 
indictment  good,  therefore,  and  that  two  sep- 
arate offenses  are  not  charged.  State  v.  Hall, 
26  W.  Va.  236;  State  v.  Swift,  35  W.  Va.  643, 
14  S.  E.  135. 

The  only  remaining  question  for  considera- 
tion upon  the  agreed  state  of  facts  is :  Is  the 
defendant  Marks  guilty  of  any  offense  un- 
der the  indictment  for  having  solicited  and 
received  an  order  for  one  gallon  of  whisky 
from  James  Cousins  In  Raleigh  county  as 
agent  and  traveling  salesman  for  the  Fayette 
Liquor  Company?  It. is  agreed  that  this  firm 
has  a  retail  and  a  wholesale  liquor  license  In 
Fayette  county.  These  license  laws  are  not 
prohibitory  laws.  They  are  revenue  laws,  en- 
acted for  the  purpose  of  raising  revenue  for 
the  support  of  the  state.  While  It  is  permit- 
ted to  the  several  counties  and  municipalities 
in  which  liquor  may  be  sold  to  say  whether 
or  not  they  will  suffer  persons  to  establish 
licensed  places  of  business  therein,  yet  we 
must  interpret  these  laws  looking  through 
the  eye  of  a  Legislature  at  the  purpose  in 
view.  We  must  read  them  In  light  of  tiie 
fact,  which  was  patent  to  the  Legislature 
when  adopting  these  laws,  that  the  federal 
Constitution,  as  interpreted  by  the  Supreme 
Court  of  the  United  States,  protects  nonresi- 
dent wholesale  and  retail  dealers  in  sending 
their  soliciting  agents  into  all  parts  of  the 
state  to  solicit  and  receive  orders  for  spirit- 
uous liquors;  and  that,  if  we  should  Inter- 
pret our  laws  so  as  to  exdude,  for  example, 
a  wholesale  liquor  dealer  of  this  state  from 
sending  his  agents  from  his  place  of  business 
in  one  county  into  other  counties  to  solicit 
and  receive  orders  for  goods  in  the  same  way, 
we  would  defeat  the  revenue  object  of  the 
statute;  for  no  resident  wholesale  dealer 
could  pay  the  license  and  compete  with  a 
nonresident  dealer. 

Such  being  the  reason  of  the  law,  let  us 
look  at  the  case  at  bar  from  this  standpoint 
and  in  the  light  of  the  prio(  decisions  of 
this  court  on  the  points  involved.  In  State 
V.  Hughes,  22  W.  Va.  743,  decided  in  1883. 
'before  the  words  "solicit  and  receive  orders" 
were  inserted  in  the  statute  <by  the  act  of 
1887,  it  was  held  that  a  partner  of  a  licensed 
liquor  firm  in  Wood  county,  who  solicited 
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and  received  orders  for  his  firm  In  Taylor 
county,  which  he  forwarded  to  his  firm  In 
Wood  county  to  fill,  and  who  subsequently 
collected  the  price,  could  not  be  indicted  In 
Taylor  county  for  selling  without  license,  be- 
cause the  sale  and  transfer  of  property  were 
made  in  Wood  county  on  acceptance  of  the 
order  and  delivery  to  the  express  agent; 
there  being  until  then  only  an  executory  con- 
tract. In  State  v.  Lichtenstein,  44  W.  Va. 
1>9,  28  S.  E.  753,  the  defendant  was  held  not 
guilty  for  selling  and  soliciting  and  receiv- 
ing orders  for  liquors  in  Mineral  county 
without  a  license,  to  be  shipped  to  the  pur- 
chaser from  his  house  in  Cumberland,  Md., 
for  the  reason,  that  no  sale  took  place  in 
Mineral  county,  as  decided  in  State  v. 
Hughes.  In  this  case  section  1  of  chapter 
32  of  the  Code  was  held  void  so  far  as  it 
afilected  interstate  commerce.  In  State  v. 
Wheat,  48  W.  Va.  259,  37  S.  E.  544.  it  was 
held  "immaterial  that  the  law  confines  the 
license  to  business  at  a  particular  place  or 
one  county,  since  the  solicitation  and  receipt 
of  orders  are  not  for  sale  and  delivery  in 
other  counties,  but  for  sale  to  be  executed 
as  consummated  contracts  at  the  place  and 
in  the  county  designated  in  the  license;  that 
is,  the.  place  of  sale.*'  In  this  case  a  liquor 
dealer  In  Ohio  county  solicited  orders  by 
means  of  circulars  addressed  to  persons  in 
Brooke  county,  and  was  Indicted  for  a  sale 
in  Brooke  county.  Judge  Brannon  said  in 
this  case:  "A  wholesale  business,  for  suc- 
cess, requires  solicitation  for  orders,  and  it 
is  usual  for  wholesale  dealers  to  send 
out  agents  and  circulars  asking  custom; 
♦  *  ♦  the  privilege  of  soliciting  and  re- 
ceiving orders  being  incident  to  the  sale 
license,  and  it  may  be  exercised  as  an  attend- 
ant upon  such  wholesale  license  anywhere 
either  in  person  or  by  agent.  If  this  is  not 
so,  the  wholesale  dealer,  though  he  has  paid 
for  his  license,  would  be  deprived  of  rights 
essential  to  his  business,  and  would  be  in 
soliciting  confined  to  his  county;  indeed,  he 
would  be  confined  to  his  place  of  business." 
In  distinguishing  this  case  from  State  v. 
Swift,  supra,  Judge  Brannon  says:  "That 
case  did  not  involve  the  rights  of  one  hav- 
ing a  wholesale  liquor  license,  but  involved 
the  rights  of  a  druggist  who  can  sell  only 
for  specific  purposes,  and  it  was  not  shown 
in  that  case  that  the  sale  was  for  the  pur- 
pose authorized  by  the  druggist  license.  This 
case  involves  the  rights  of  one  having  a  law- 
ful wholesale  liquor  license."  The  only  real 
difference  between  the  case  at  bar  and  the 
case  of  State  ▼.  Wheat  is  that  in  the  Wheat 
Case  the  wholesale  dealer  solicited  by  means 
of  circular  lett^rs  addressed  to  the  customer 
in  another  county,  and  in  this  case  the  liq- 
uor company  sent  its  agent  to  solicit  the  or- 
der. But  Judge  Brannon  says  in  State  v. 
Wheat  that  the  dealer  may  solicit  orders 
anywhere,  either  in  i)erson  or  by  agent  The 
Attorney  General  In  his  brief  in  this  case 


admits  that  the  decision  in  the  Wheat  Case 
iff  very  nearly  a  decision  of  the  case  at  bar, 
and  the  only  difference  he  claims  is  the  on« 
Just  noted.  We  think  the  distinction  is  with- 
out difference.  If  it  be  true,  as  was  held  in 
State  V.  Hughes,  that  a  partner  of  a  licensed 
house  might  without  violating  the  law  solicit 
orders  in  another  county  without  being  liable 
in  the  county  of  solicitation,  and,  as  was 
held  in  State  v.  Flanagan,  38  W.  Va.  53,  17 
S.  E.  792.  22  L.  R.  A.  430,  45  Am.  St  Rep. 
836,  that  a  licensed  dealer  in  one  county 
might  accept  an  order  from  a  customer  in  an- 
other county  and  ship  the  sanie  by  the  agency 
of  the  express  company  C.  O.  D.  and  collect 
the  money  through  that  agency,  and,  %s  was 
held  in  State  v.  Wheat,  might  send  his  cir- 
cular letter  and  in  that  way  solicit  and  re- 
ceive orders  from  persons  in  other  counties 
without  rendering  himself  amenable  to  law — 
there  is  no  escape  from  the  conclusion  which 
we  now  reach,  that  the  defendant  in  this 
case  was  not  guilty  of  the  charge  in  the  in- 
dictment and  we  so  hold. 

In  our  opinion,  therefore,  the  circuit  court 
erred  in  finding  the  defendant  Marks  guilty 
of  the  offense  charged.  We  therefore  reverse, 
set  aside,  and  annul  the  Judgment  of  the  cir- 
cuit court  of  Raleigh  county  entered  on  the 
18th  day  of  July,  1905,  finding  the  defendant 
guilty  and  adjudging  and  ordering  that  he 
be  confined  in  the  county  Jail  of  said  county 
for  the  period  of  two  months,  and  that  the 
state  recover  of  him  the  sum  of  $25,  for  a 
fine  assessed  against  him,  and  the  costs  of 
the  prosecution.  And  this  court,  proceeding 
to  make  such  finding  and  enter  such  Judg- 
ment as  the  circuit  court  of  Raleigh  county 
should  have  found  and  entered,  do  find  that 
the  prisoner  is  not  guilty  upon  the  agreed 
state  of  facts  of  the  offense  charged  against 
him,  and  it  is  therefore  considered  by  the 
court  that  he  go  thereof  without  day,  and  be 
discharged  from  further  prosecution  in  this 
behalf. 

On  Rehearing. 

MILLER,  P.  We  are  asked  in  the  light  of 
Delamater  v.  South  Dakota,  205  U.  S.  93,  27 
Sup.  Ct  447,  51  L.  Ed.  724,  decided  March 
11,  1907,  to  give  a  different  construction  to 
our  statute  than  that  given  in  the  opinion 
filed.  The  Delamater  Case  was  decided 
March  11,  1907,  the  day  before  we  handed 
down  our  original  opinion  in  this  case,  and, 
of  course,  that  decision  was  not  before  us,  nor 
did  we  know  of  it  until  afterwards.  The 
effect  of  the  Delamater  decision  was  to  bring 
within  the  purview  and  scope  of  the  so-call- 
ed Wilson  Act  (Act  Aug.  8,  1890,  c.  728,  26 
Stat  313  [U.  8.  Comp.  St  1901,  p.  3177])  the 
business  of  soliciting  orders  for  intoxicating 
liquors,  although  such  orders  might  only 
contemplate  a  contract  resulting  from  final 
acceptance  in  another  state,  where,  as  in 
South  Dakota  the  highest  court  of  the  state 
has  held  that  the  act  imposing  a  license  on 
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traveling  salesmen  soliciting  orders  for  in- 
toxicating liquors  la  a  police  regulation,  and 
not  a  taxing  act  As  formerly  construed  by 
the  Supreme  Court,  the  provisions  of  that 
act  were  supposed  to  extend  only  to  intoxi- 
cating liquors  after  they  had  been  brought 
within  the  state,  and  before  they  became 
commingled  with  the  mass  of  other  property 
of  the  state  by  a  sale  in  original  packages. 
That  act  is  as  follows:  'That  all  fermented, 
distilled,  or  other  intoxicating  liquors  or  liq- 
uids transported  into  any  state  or  territory 
or  remaining  therein  for  use,  consumption, 
sale  or  storage  therein,  shall  upon  arrival 
In  such  state  or  territory  be  subject  to  the 
operation  and  effect  of  the  laws  of  such  state 
or  territory  enacted  in  the  exercise  of  Its 
police  powers,  to  the  same  extent  and  in  the 
same  manner  as  though  such  liquids  or 
liquors  had  been  produced  in  such  state  or 
territory,  and  shall  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  in 
original  packages  or  otherwise."  With  re- 
spect thereto,  the  court  says:  "The  proposi- 
tion relied  upon,  therefore,  when  considered 
in  the  light  of  the  Wilson  act,  reduces  itself 
to  this:  All>eit  the  state  of  South  Dakota 
had  power  within  Its  territory  to  prevent  the 
sale  of  intoxicating  liquors,  even  when  ship- 
ped into  that  state  from  other  states,  yet 
South  Dakota  was  wanting  in  authority  to 
prevent  or  regulate  the  carrying  on  within 
its  borders  of  the  business  of  soliciting  pro- 
posals for  the  purchase  of  liquors,  because 
the  proposals  were  to  be  consummated  out- 
side of  the  state,  and  the  liquors  to  which 
they  related  were  also  outside  the  state. 
This,  however,  but  comes,  to  this:  That  the 
power  existed  to  prevent  sales  of  liquor,  eveh 
when  brought  in  from  without  the  state,  and 
yet  there  was  no  authority  to  prevent  or 
regulate  the  carrying  on  the  accessory  busi- 
ness of  soliciting  orders  within  the  state. 
Aside,  however,  from  the  anomalous  situa- 
tion to  which  the  proposition  thus  conduces, 
we  think  to  maintain  it  would  be  repugnant 
to  the  plain  spirit  of  the  Wilson  act  That 
act,  as  we  have  seen,  manifested  the  con- 
viction of  Congress  that  control  by  the  states 
over  the  traffic  of  dealing  in  liquor  within 
their  borders  was  of  such  importance  that 
it  was  wise  to  adopt  a  special  regulation  of 
interstate  commerce  on  the  subject  When, 
then,  for  the  carrying  out  of  this  purpose, 
the  regulation  expressly  provided  that  in- 
toxicating liquors  coming  into  a  state  should 
be  as  completely  under  the  control  of  a  state 
as  if  the  liquor  had  been  manufactured 
therein,  it  would  be,  we  think,  a  disregard  of 
the  purposes  of  Congress  to  hold  that  the 
owner  of  intoxicating  liquors  in  one  state 
can  by  virtue  of  the  commerce  clause  go 
himself  or  send  his  agent  into  such  other 
state,  there  in  defiance  of  the  law  of  the 
state,  to  carry  on  the  business  of  soliciting 


proposals  for  the  purchase  of  intoxicating 
liquors." 

But  we  do  npt  see  what  particular  bearing 
the  Belamater  Case  can  have-  on  the  case  in 
hand.  No  question  of  interstate  commerce 
is  here  involved.  We  perceive,  however,  that 
that  case  may  have  a  very  material  bearing 
thereon  when  we  shall  come  again  to  con- 
sider a  case  Involving  an  interstate  transac- 
tion, such  as  was  involved  in  State  v.  Lich- 
tenstein,  44  W.  Va.  99,  28  S.  B.  753.  We 
have  held  in  this  case  that  an  agent  of  a 
licensed  dealer  in  one  county  who  solicits 
orders  for  his  principal  in  another  county  is 
not  guilty  of  the  offense  provided  against  by 
the  statute.  But  our  law  is  designed  to  reg- 
ulate within  the  state  the  business  of  selling, 
offering,  or  exposing  for  sale  or  BOliciting 
and  receiving  orders  for  spirituous  liquors, 
and  no  one  within  the  state  without  a  state 
license  can,  by  himself  or  his  agent,  engage 
therein.  If,  then,  by  virtue  of  the  Wilson 
act  a  nonresident  dealer  is  no  longer  pro- 
tected by  the  federal  Constitution,  why 
should  he  without  a  state  license  to  sell  In 
this  state  be  permitted  to  carry  on  by  him- 
self or  his  agents  the  business  of  selling  or 
soliciting  or  receiving  orders  for  spirituous 
liquors,  a  privilege  not  accorded  our  own 
citizens?  Of  course,  this  is  not  the  question 
<before  us  in  this  case,  and  it  is  not  decided. 
It  will  be  time  to  decide  this  question  when 
such  a  case  shall  be  presented. 

The  Legislature  is  perfectly  competent  to 
prohibit  the  business  of  soliciting  and  re- 
ceiving orders  for  spirituous  liquors  without 
a  state  license  therefor,  and  make  a  viola- 
tion thereof  a  separate  and  distinct  offense  ; 
but  we  do  not  think  our  present  statute  can 
be  construed  to  have  done  so.  The  Delama- 
ter  Case  furnishes  a  guide  whenever  in  Its 
wisdom  the  Legislature  shall  see  fit  to  act; 
but,  until  it  has  acted,  we  feel  bound  by 
well-recognized  canons  of  construction  to  ad- 
here to  our  former  condusions  in  this  case. 


(«  W.  Ya.  608) 
EIKINS  V.  MICHAEL. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  29,  1909.) 

1.  Justices  or  the  Peace  ({  166*)— Appbai^ 
Dismissal. 

A  defendant,  in  an  action  before  a  Justice 
appealing  from  a  judgment  against  him,  cannot 
dismiss  his  appeal,  and  thus  deprive  the  plain- 
tiff from  trying  the  case  and  getting  judgment 
against  the  appellant  and  his  sureties. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peaoe,  Dec  IMg.  $  166.*] 

2.  Justices  of  the  Peaoe  (§  162*)— Appeal- 
Effect. 

An  aiipeal  from  a  justice's  judgment  vacates 
and  annuls  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  603 ;  Dec  Dig.  i  162.*] 
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ft.   JT7BTICE8  or  THE  PeACTB  (%  166*)— APPEAIr— 
DiSinSSAIr-PftOOF    OF    OaSE    by    PLAlNTirP. 

When  a  defendant  takes  an  appea]  Jrom  the 
judgment  of  a  justice,  and  abandons  his  appeal 
by  askini;  its  diamissai,  the  court  cannot  ftllow 
the  motion,  and  render  the  same  judgment  for 
the  plaint^  as  the  justice  rendered  without 
proof.  The  plaintiff  must  prove  hia  case.  The 
former  judgment  cannot  he  used  as  proof. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  §  16a*] 

(Syllahus  by  the  Court) 

Error  to  Circuit  Court,  Preston  County. 

Action  by  S.  B.  Eikins  against  P.  B.  Mi- 
chael. From  a  Judgment  of  ttie  circuit  court 
dismissing  the  appeal,  plaintiff  brings  error. 
Reversed. 

Nell  J.  Fortney,  for  plaintiff  in  error.  Wm. 
Q,  Conley,  for  defendant  in  error. 

BRANNON,  J.  S.  B.  Elkins  sued  P.  B. 
Michael  before  a  Justice  of  Preston  county 
to  recover  money  due  on  contract,  and,  hav- 
ing recovered  before,  the  Justice,  Michael  took 
an  appeal  to  the  circuit  court,  and  that  court 
entered  an  order  saying  that,  on  Micha- 
el's motion,  "and  for  reasons  appearing  to 
the  court,  this  appeal  is  dismissed."  Elkins 
sued  out  a  writ  of  error  from  this  Judgment 

In  this  case  comes  up  the  question.  What 
is  the  effect  of  the  dismissal  by  the  court  of 
the  appeal?  Does  it  restore  the  Judgment 
rendered  by  the  Justice?  The  question  is  ma- 
terial because,  if  the  dismissal  restores  the 
Judgment  of  the  Justice,  that  dismissal  does 
not  harm  Elkins,  but  gives  him  back  his  Judg- 
ment, and  thus  favors  him,  and  he  cannot 
sustain  a  writ  of  error.  On  the  other  hand, 
If  the  Judgment  is  not  restored,  it  was  El- 
kins'  right  to  have  the  appeal  tried,  so  that 
he  might  get  Judgment,  and  he  is  aggrieved 
by  dismissal.  This  court  has  often  said  that 
an  appeal  vacates  the  Judgment  of  the  Jus- 
tice, and  calls  for  a  new  trial,  without  regard 
to  the  Judgment  of  the  Justice.  Evans  v. 
Taylor,  28  W.  Va.  184 ;  Hopkins  v.  Railroad, 
42  W.  Va.  537,  26  S.  E.  187;  De  Armit  v. 
Town,  63  W.  Va.  300,  60  S.  E.  136 ;  Picken- 
paugh  V.  Keenan,  63  W.  Va.  304,  60  S.  E. 
137.  It  is  BO  stated  in  Chenowith  v.  Keenan, 
61  W.  Va.  108,  56  S.  E.  dOl,  and  there  is  a 
discussion  of  matters  pertinent  to  this  ques- 
tion. We  conclude  that,  as  the  appeal  va- 
cates the  Justice's  Judgment  and  is  the  grant 
of  a  new  trial,  like  the  grant  of  a  new  trial 
in  a  circuit  court,  and  as  the  papers  go  out 
of  the  Justice's  court  into  the  circuit  court, 
and  as  bond  is  given  to  answer  such  Judg- 
ment as  the  circuit  court  may  render,  and  as 
the  Code  says  the  appeal — that  Is,  the  ac- 
tion— shall  be  tried  without  regard  to  the 
Judgment  of  the  Justice,  the  dismissal  of  the 
appeal  does  not  restore  the  Judgment  Will 
the  Justice  issue  execution?  He  would  say 
that  the  case  had  left  his  forum.  There  is 
no  law  by  which,  when  the  appeal  has  been 
dismissed,  the  dismissal  shall  be  certified  to 


his  court  to  tell  him  that  he  should  execute 
his  Judgment;  no  statute  provision  of  that 
kind.  Proceedings  in  Justices'  courts  are  on- 
ly those  allowed  by  statute.  I  think  tiiat 
De  Armit  v.  Town,  supra,  virtually  so  decides. 
Taking  the  dismissal  of  the  appeal  as  a  dis- 
missal of  the  action,  without  good  ground, 
the  action  of  the  court  is  error  of  which 
Elkins  may  complain.  The  dismissal  of  the 
appeal  is  a  dismissal  of  the  action.  The  one 
cannot  be  expelled  from  the  court  and  the 
other  remain.  The  appeal  is  not  in  itself  an 
action.  It  is  only  a  name  given  to  removal. 
It  is  a  removal  of  the  suit  from  one  court  to 
another  for  retrial.  When  we  had  the  county 
court  with  Jurisdiction  as  prescribed  by  the 
Constitution  of  1872,  we  had  a  statute  allow- 
ing a  removal  of  a  suit  before  trial  from  that 
court  to  the  circuit  court  Acts  1875,  p.  127, 
c.  56.  Nothing  was  left  in  the  county  court 
An  appeal  leaves  nothing,  except  the  Justice's 
docket,  in  the  Justice's  court  The  action  has 
left  his  court  forever.  I  am  of  opinion  that 
when  a  Judgment  is  given  by  a  Justice  against 
a  defendant,  and  he  appeals,  he  cannot  dis- 
miss the  appeal.  Why?  Because  his  appeal 
has  only  set  aside  the  Judgment,  and  removed 
the  action  Into  the  circuit  court  for  retrial, 
and  what  right  has  he  to  dismiss  that  action? 
The  plaintiff's  Judgment  has  been  vacated  by 
the  defendant's  appeal,  and  the  case  trauA- 
ferred  for  retriaL  He  is  entitled  to  get  Judg- 
ment again.  The  appeal  has  performed  its 
function,  only  the  actipn  is  left  By  dismiss- 
ing the  appeal  the  court  has  dismissed  the 
action.    There  is  nothing  else  to  dismiss. 

The  question  arises:  When  a  defendant 
dismisses  or  abandons  his  appeal,  what  Judg- 
ment should  be  given?  As  he  has  abandoned 
his  defense,  should  he  be  treated  as  with- 
drawing a  plea  and  admitting  the  plalntUTs 
claim,  or  making  a  confession  of  Judgment, 
and  should  the  court  render  the  same  Judg- 
ment as  did  the  Justice,  or,  taking  the  action 
as  confessed,  render  Judgment?  We  conclude 
that,  as  the  Justice's  Judgment  has  been  an- 
nulled by  the  appeal,  it  cannot  operate  as 
proof  for  its  re-entry,  but  the  plaintiff  must 
prove  his  case.  The  fact  is  the  defendant 
cannot  dismiss  his  appeal.  He  can  confess 
Judgment ;  but  he  cannot  dismiss  the  action. 
He  has  simply  by  appeal  removed  the  case 
into  another  court  His  appeal  has  done  its 
work  of  removal ;  but  the  action  is  yet  alive, 
and  is  still  the  plaintiff's  action.  He  is  en- 
titled to  retry  his  case,  and  have  Judgment 
against  the  defendant  and  his  sureties  in  the 
appeal  bond.  Plckenpaugh  v.  Keenan,  63  W. 
Va.  304,  60  S.  E.  137;  Chenowith  v.  Keenan, 
61  W.  Va.  108,  55  S.  E.  991.  So  Elkins  can 
complain  that  he  has  been  sent  out  of  court 
without  being  given  a  trial.  Final  Judgment 
dismissing  his  case,  with  costs  against  him, 
has  been  given.  The  Judgment  of  dismissal 
was  intended  to  end  Elkins'  action.  It  gave 
costs  of  his  action  to  Michael. 
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No  reason  for  the  dismissal  of  the  action 
Is  shown.  From  the  Justice^s  docket  we  see 
that  Michael  moved  the  justice  to  dismiss 
the  action  for  want  of  Jurisdiction,  as  title 
to  real  estate  would  come  in  question.  If 
that  was  the  ground  of  dismissal,  that  ground 
is  not  shown.  There  is  not  a  particle  of  evi- 
dence in  the  record  to  show  this.  The  Code 
demands,  in  chapter  50,  §  50,  cl.  12  (Code 
1906,  i  2001),  that  if  the  defendant  wishes  to 
make  that  defense,  he  must  file  a  written  an- 
swer, stating,  not  his  mere  opinion,  but  the 
facts  showing  that  title  to  real  estate  will 
come  in  question,  and  swear  to  the  answer, 
and  further  says  that,  if  such  answer  be  not 
filed  the  justice  shall  entertain  the  case,  and 
the  defendant  shall  not  dispute  the  plaintiffs 
title  to  the  premises.  No  such  answer  was 
filed ;  no  showing  that  title  to  realty  would 
come  in  question. 

We  reverse  the  Judgment,  and  overrule 
the  motion  of  Michael  to  dismiss  his  appeal, 
and  we  reinstate  the  appeal  upon  the  docket 
of  the  circuit  court,  and  remand  the  case 
to  that  court  to  be  tried  according  to  law. 


(65  w.  Va.  4») 

OlCEREtiU)  V.  CHESAPEAKE  &  O.  RY.  OO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  30,  1909.     Rehearing  Denied 

May  14,  1909.) 

1.  Appeal  and  Ebbob  (f  966*)— Disobetion 

OF  LOWEB  OOUBT— CONTINUANCE. 

Refusal  to  continue  a  case  called  for  trial 
because  of  the  absence  of  leading  counsel  de- 
tained by  an  engagement  in  another  court,  where 
other  competent  counsel  of  record  are  present, 
will  not  be  good  cause  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3837 ;   Dec.  Dig.  §  966.*] 

2.  Appeal  and  Ebbob  (9  966*)— Disobbtion 
OP  Loweb  Cotjbt— Continuance. 

Refusal  to  continue  a  cause  because  of  the 
absence  of  a  ^material  witness,  not  shown  to 
have  been  served  with  process,  and  where  proper 
diligence  is  not  shown  to  have  been  used  to  se- 
cure the  presence  of  the  witness,  will  not  be 
good  cause  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3837 ;   Dec  Dig.  J  966.*] 

S.  Exegutobs  and  Administbatobs  (f  29*)— 
Appointment— CJoLLATEBAL  Attack. 

The  api)Ointment  of  a  nonresident  adminis- 
trator by  a  county  court,  though  voidable,  is  not 
void  in  this  state,  and  cannot  be  questioned  col- 
laterally; and  a  special  plea  tendered,  setting 
Op  such  appointment  as  a  defense,  or  for  the 
purpose  of  defeating  an  action  brought  by  such 
representative,  is  properly  rejected. 

[Ed,  Note.— For  other  cases,  see  Executors 
and  AdminiAtrators,  Cent  Dig.  H  178-182; 
Dec.  Dig.  &  29.*] 


4.  Railboads  (§  369*)— INJUBIES  TO  Pebsons 

ON     OB    NeAB    TbACK— ElMPLOTl&S    OP    INDE- 
PENDENT Oontbactob. 

While  it  is  the  duty  of  employ^  of  an  in- 
dependent contractor  employed  on  or  along  a 
railroad  to  use  reasonable  care  for  their  safety, 
yet  as  between  them  and  the  railroad  company 
this  duty  is  reciprocal,  and  in  such  cases  the 
law  does  not  require  of  such  employ^  at  work 
on  or  along  the  tracks  to  maintain  a  constant 


lookout  for  approaching  trains,  and  at  the  same 
time  pursue  their  labors,  but  does  require  of 
the  operatives  of  trains  an  active  vigilance,  and 
to  give  reasonable  danger  signals  to  attract  the 
attention  of  the  persons  so  employed,  to  avoid 
doing  injury  to  them,  and  to  enable  them  to 
get  out  of  ihe  way  of  moving  trains.  Instruc- 
tions to  the  jury  to  the  contrary  were  rightfully 
rejected. 

[Ed.  Note.— For  other  cases,  see  Railroada, 
Dec.  Dig.  §  369.*] 

Brannon,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Putnam  C6unty. 

Action  by  Bruno  Cicerello,  administrator 
of  the  estate  of  Frank  Olvino,  deceased, 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany. Judgment  for  plaintiif,  and  defendant 
brings  error.    Affirmed. 

Ferguson  &  Ellison,  Null  &  Hlggins,  and 
C.  J.  Van  Fleet,  for  defendant  in  error. 
Slmms,  Enslow,  Fitzpatrlck  &  Baker,  for 
plaintifF  in  error. 

MILLER,  P.  The  plaintiff,  as  personal 
representative  of  Frank  Olvino,  deceased, 
seeks  recovery  of  damages  from  defendant 
for  negligently  causing  the  death  of  decedent 
on  February  8,  1907,  while  employed  by  Rine- 
hart  &  Dennis,  independent  contractors,  near 
Scott  station,  in  Putnam  county,  in  exca- 
vating and  widening  a  hill  side  cut  for  an- 
other track  along  defendant's  main  line.  01- 
vino's  duty,  as  alleged,  was  to  keep  defend- 
ant's main  track  cleared  of  the  dirt  and  rock 
which  fell  from  the  steam  shovel  employed 
in  making  the  excavation.  The  negligence 
charged  is  that  defendant's  servants  and 
employes  so  carelessly  and  negligently,  and 
with  such  great  force  and  violence,  drove 
and  struck  against  the  said  Frank  Olvino 
a  certain  locomotive  with  cars  attached, 
thereby  inflicting  upon  him  such  severe  and 
fatal  wounds  and  injuries,  that  he  then  and 
there  died.  On  the  trial  there  was  a  verdict 
and  judgment  for  plaintiff  for  $1,500,  and  for 
errors  alleged  to  have  been  conmiitted  pre- 
liminary to  and  during  the  progress  of  the 
trial,  and  for  refusal  of  the  court  below  to 
set  aside  the  verdict  and  award  defendant  a 
new  trial,  the  defendant  seeks  a  reversal  of 
the  judgment  below. 

Of  the  preliminary  rulings  complained  of 
the  first  is  that  the  court  refused  to  continue 
the  case  on  motion  of  defendant  when  called 
for  trial,  because  of  the  absence  of  F,  B. 
Enslow,  defendant's  leading  counsel,  and  be- 
cause of  the  absence  of  J.  B.  Thomas,  one 
of  its  witnesses;  and  the  second  is  the  re- 
jection of  defendant's  special  plea  No.  2  ten- 
dered. The  motion  to  continue  was  support- 
ed by  the  affidavits  of  said  Enslow  and  R. 
M.  Baker,  another  attorney  for  the  defend- 
ant Baker  was  also  cross-examined  on  the 
matter  of  his  affidavit,  and  the  clerk  of  the 
court  was  also  examined  in  relation  to  the 
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Issuance  of  subpcenas  for  the  witnesses,  and 
the  want  of  service  and  return  thereof.  This 
evidence  shows  that  Enslow  was  necessarily 
absent  in  attendance  upon  the  United  States 
Circuit  Court  of  Appeals  at  Richmond  on  the 
day  this  case  was  set  for  trial,  but  that 
Baker,  who  assisted  in  the  conduct  of  the 
trial  on  behalf  of  the  defendant,  was  present. 
The  record  of  the  trial  shows  that  Enslow 
was  a  member  of  the  well-known  firm  of 
Simms  &  Enslow,  or  Simms,  Enslow,  Fitz- 
Patrick  &  Baker;  that  defendant's  special 
plea  No.  2  was  signed  by  Alexander  &  Barn- 
hart  and  R.  M.  Baker,  attorneys,  and  not 
by  either  of  the  other  firms  of  which  Enslow 
was  a  member ;  and  that  Mr.  Alexander  was 
also  present  and  assisted  in  the  trial,  and 
that  the  defense  was  conducted  with  skill 
and  ability.  In  the  case  of  Rossett  v.  Gard- 
ner, 3  W.  Va.  531,  relied  upon,  upon  the 
question  of  the  absence  of  counsel,  it  was 
shown  that  appellant  had  used  due  diligence 
to  be  prepared  for  trial;  that  one  of  his 
counsel  was  unavoidably  absent;  and  that 
the  other,  though  present  on  a  preceding  day, 
was  for  some  cause,  not  explained  in  the 
record,  absent  when  the  cause  was  heard, 
and  the  appellant  was  left  without  the  aid  of 
any  counsel.  Ip  the  present  case  defendant 
had  able  counsel  present  to  conduct  the  tri- 
al. In  the  case  of  Myers  &  Axtell,  Receivers, 
V.  Trice,  86  Va.  835,  841,  842,  11  S.  B.  428, 
the  absence  of  leading  counsel  on  account  of 
sickness,  in  connection  with  the  absence  of 
an  important  witness,  not  summoned  by  rea- 
son of  mistake  in  name,  was  held  good  cause 
for  continuance,  and  denial  of  the  continu- 
ance was  on  writ  of  error  held  sufficient 
cause  for  a  reversal  of  the  judgment.  Sev- 
eral cases  are  cited  by  the  Virginia  court  in 
support  of  its  ruling,  two  from  Georgia,  one 
United  States  Circuit  Court  decision,  and 
the  case  of  Rhode  Island  v.  Massachusetts, 
11  Pet  226,  9  L.  Ed.  697.  In  the  latter  case, 
says  the  Virginia  court,  a  continuance  was 
granted  by  the  Supreme  Court  of  the  United 
States  upon  the  ground  that  the  leading  at- 
torney for  the  state  of  Rhode  Island  was  ill, 
although  the  Attorney  General  of  that  state 
was  present  The  case  was  of  exceptional 
Importance  says  the  court,  and  that  the  in- 
ference was  that  the  court  was  influenced 
more  by  the  deep  concern  and  the  high  im- 
portance of  the  case  than  by  any  purpose 
to  exemplify  the  rule  in  such  cases.  "In 
all  such  cases,  however,'*  says  the  Virginia 
court,  "the  application  should  be  watched 
with  jealousy,  and  the  discretionary  power  of 
the  court  exercised  with  caution;  but.  If 
there  is  no  sufficient  reason  to  induce  the  be- 
lief that  the  alleged  ground  of  the  motion 
is  feigned,  a  continuance  should  be  granted, 
rather  than  to  seriously  imperil  the  just  de- 
termination of  the  cause  by  refusing  it" 
This  court  further  says:  "Under  the  peculiar 
circumstances  of  the  present  case,  and  es- 
pecially in  view  of  the  very  harsh  ruling  on 


the  preceding  motion,  we  are  clearly  of  opin- 
ion that  the  circuit  court  erred  in  refusing 
to  continue  the  case  on  the  ground  of  the 
absence  of  the  leading  counsel  of  the  de- 
fendants by  reason  of  sickness." 

With  respect  to  the  absence  of  the  witness 
Thomas,  the  evidence  rihows  that  he  was  or 
had  been  in  the  employ  of  the  defendant 
company,  was,  in  fact,  the  fireman  on  the 
engine  at  the  time  of  the  killing  of  Olvino; 
that  a  subpoena  for  him  and  another  witness 
was  secured  from  the  clerk  only  six  days  be- 
fore the  case  was  called  for  trial  and  sent 
to  the  company's  counsel  at  Huntington; 
that  no  return  of  service  thereof  on  Thomas 
was  made,  and  the  testimony  of  Baker,  coun- 
sel for  defendant  on  cross-examination,  shows 
that  he  sent  the  subpoena  for  Thomas  to  the 
company's  superintendent  requesting  him  to 
secure  the  presence  of  Thomas,  who,  he  was 
told,  was  at  Hlnton,  and  gave  directions  that 
an  order  be  given  him  on  the  ticket  agent' 
there  for  transportation.  He  did  not  know 
whether  Thomas  had  been  served  or  provided 
with  transportation.  We  do  not  think  the 
record  shows  due  diligence  on  the  part  of 
defendant  to  secure  the  presence  of  Thomas. 
Besides,  he  was  only  one  of  the  numerous 
witnesses  present  at  the  time  of  the  killing 
of  the  deceased,  including  the  engineer,  and 
who  were  present  and  examined  as  witnesses 
on  the  trial  and  gave  testimony.  Motions 
for  continuance  are  generally  addressed  to 
the  sound  discretion  of  the  trial  court; 
the  judgment  of  the  court  thereon  not  being 
reviewable  on  writ  of  error  and  appeal  un- 
less there  has  been  manifest  abuse  of  such 
discretion.  Mullinax  v.  Waybright,  88  W. 
Va.  84,  10  S.  E.  25 ;  Halstead  v.  Horton,  88 
W.  Va.  727,  18  S.  B.  953;  State  v.  Lane,  44 
W.  Va.  730,  29  S.  E.  1020.  It  was  not  shown 
what  was  proposed  to  be  proven  by  the  wit- 
ness. Where  the  motion  to  continue  is  based 
on  the  absence  of  a  witness,  it  must  be  shown 
that  proper  diligence  to  secure  his  presence 
has  been  used;  and,  if  there  is  any  ground 
to  suspect  that  the  continuance  is  for  delay, 
it  must  appear  what  evidence  the  absent 
witness  is  expected  to  give.  State  v.  Brown, 
62  W.  Va.  546,  69  S.  E.  508.  In  Tompkins 
V.  Burgess,  2  W.  Va.  187,  and  Dinuney  v. 
Wheeling,  etc.,  R.  Co.,  27  W.  Va.  83,  55  Am. 
Rep.  292,  it  is  said  that  on  such  motion  it 
must  be  shown  that  the  same  facts  cannot 
be  proved  by  any  other  witness  in  attend- 
ance, and  that  the  party  whose  witness  is 
absent  cannot  proceed  in  the  absence  of  such 
witness.  The  affidavit  of  Baker  is  that  the 
witness  is  material,  and  that  defendant  can- 
not prove  the  same  facts  by  any  one  else 
as  he  is  informed;  bat  on  cross-examination 
it  is  shown  that  he  does  not  know  what 
Thomas  will  swear,  except  from  his  report 
It  Is  not  shown  what  this  report  was.  It 
is  suggested  in  brief  of  counsel,  however, 
that,  as  Thomas  was  fireman  on  the  engine 
that  killed  deceased,  he  would  be  a  material 
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witness ;  he  and  the  engineer  being  the  only 
^two  persons  on  the  engine,  and  that,  each 
seeing  what  occurred  from  different  points 
of  view,  this  rendered  Thomas  a  most  im- 
portant witness.  Bat  other  witnesses  were 
present  and  gave  testimony  as  to  what  was 
seen  and  heard  by  them  from  their  several 
view  points,  including  the  ringing  of  the  bell 
and  the  blowing  of  the  whistle,  and  we  can- 
not see  that  the  defendant  was  greatly  preju- 
diced by  the  absence  of  Thomas.  We  cannot 
say  from  this  record  that  there  was  any 
abuse  of  the  discretion  of  the  court  on  the 
motion  to  continue.  We  do  not  think'  this 
a  parallel  case  to  the  Virginia  case.  Evi- 
dently the  court  there  was  more  influenced 
by  the  arbitrary  ruling  of  the  trial  court  In 
refusing  to  continue  on  the  ground  of  the  ab- 
sence of  an  important  witness  than  because 
of  the  absence  of  counsel. 

Was  there  error  in  rejecting  special  plea 
No.  2?  By  this  plea  defendant  challenged 
the  right  of  plaintiff  to  maintain  this  suit 
upon  the  ground  of  nonresidence,  being  an 
alien  and  a  subject  of  the  iLlng  of  Italy,  and 
thereby  disqualified  and  prohibited  by  sec- 
tions 3258,  8259,  Code  1906,  from  acting  as 
administrator.  One  is  not  disqualified,  how- 
ever, to  act  as  administrator  because  a  citi- 
zen of  another  state  or  country.  Nonresl- 
dence  would  disqualify  plaintiff.  Butcher  v. 
Kunst  (decided  at  the  present  term)  64  S. 
E.  967.  The  plea  by  reference  to  the  citl- 
senship  of  plaintiff  seems  to  imply  that  citi- 
zenship is  the  equivalent  of  residency.  But 
can  the  appointment  of  the  plaintiff  'be  col- 
laterally attacked  on  the  ground  of  nonresl- 
dence?  This  depends  upon  whether  such 
appointment  would  be  void  or  voidable  only. 
It  is  argued  that  the  appointment  of  a  non- 
resident administrator  is  absolutely  void, 
and  we  are  cited  to  the  following  cases  for 
this  proposition:  Scobey  v.  Gano,  35  Ohio 
8t  551 ;  Sherman  v.  Ballon,  8  Cow.  (N.  Y.) 
304;  Shipman  v.  Butterfleld,  47  Mich.  487, 
11  N.  W.  283 ;  and  also  Bell  v.  Love,  72  Ga. 
125;  Dooley  v.  Bell,  87  Ga.  74,  13  S.  B.  284; 
Grande  v.  Chaves,  15  Tex.  550 ;  Perry  v.  St. 
J.  &  W.  R.  R.  Co.,  29  Kan.  420;  Jefferson- 
ville  R-  R.  Co.  V.  Swayne's  Adm'r,  26  Ind. 
477;  Illinois  Cent.  R.  R.  Co.  v.  C.  Cragln, 
71  111.  177.  Some  of  these  cases  do  seem  to 
support  the  proposition,  the  others  we  do  not 
think  do,  to  the  extent  claimed.  Shipman  v. 
Butterfleld,  Perry  v.  St  J.  &  W.  R.  R.  Co., 
and  Jeffersonville  R,  R.  Co.  v.  Swayne's 
Adm'r  seem  to  hold  that,  where  the  statute 
does  not  authorize  or  inhibit  the  appoint- 
ment of  a  nonresident  administrator,  the 
question  Is  jurisdictional,  rendering  the  ap- 
pointment of  a  nonresident  void.  In  Bell  v. 
Love  the  appointment  of  the  guardian  made 
at  chambers,  when  the  statute  provided  that 
such  appointment  could  only  be  made  at  a 
regular  term  of  the  court,  was  held  abso- 
lutely void.  In  one  or  two  of  the  cases 
where  the  law  required  a  petition  setting 


forth  the  jurisdictional  facts,  and  the  juris- 
dictional facts  not  being  shown,  the  appoint- 
ment was  held  void.  But,  whatever  be  the 
law  of  other  states  on  the  principal  proposi- 
tion involved  here,  it  is  certainly  not  the  law 
of  Virginia  or  of  this  state  that  the  appoint- 
ment by  the  county  court  of  a  nonresident 
administrator  disqualified  by  the  statute  is 
absolutely  void,  and  may  be  collaterally  at- 
tacked. Whether  one  applying  for  adminis- 
tration be  a  resident  within  the  meaning  of 
the  statute  is  often  a  question  of  law  and 
fact,  to  be  determined  by  the  county  court, 
a  court  of  general  and  exclusive  original  ju- 
risdiction of  all  matters  of  probate;  and, 
having  such  jurisdiction,  its  orders  are  gen- 
erally not  void,  but  only  voidable  on  appeal, 
writ  of  error,  or  some  other  process  of  review 
provided  by  law,  and  cannot  be  questioned 
collaterally.  Andrews  v.  Avory,  14  Qrat 
(Va.)  229,  78  Ajn.  Dec.  855,  and  other  cases 
cited  in  monographic  note.  However,  there 
may  be  cases  where  the  appointment  would 
be  absolutely  void  and  subject  to  collateral 
attack,  as,  for  example,  where  letters  of 
administration  previously  granted  are  stUl 
in  force,  or  where  there  is  a  will  naming  an 
executor  who  is  still  alive,  or  where  the 
granting  of  administration  was  pade  on  the 
estate  of  a  person  not  dead,  or,  as  in  Bell 
V.  Love,  supra,  where  the  appointment  is 
made  at  a  special  term  of  the  county  court 
held  without  notice,  or  where  the  notice 
does  not  cover  the  subject  of  appointment  of 
a  personal  representative.  In  all  such  cases 
theire  is  absolute  want  of  jurisdiction  of  the 
subject-matter  or  of  the  parties,  and  the  rule 
respecting  collateral  attack  does  not  apply. 
In  Van  Fleet  on  Collateral  Attack,  |  690,  the 
writer  says:  ''The  appointment  of  a  wrong 
person,  such  as  a  nonresident,  or  a  stranger 
before  the  widow  had  renounced  her  right, 
or  an  alien,  as  administrator,  is  not  void, 
and  his  acts  are  binding  after  his  removal.** 
We  are  therefore  of  opinion  that  the  court 
did  not  err  in  rejecting  defendant's  special 
plea  num'ber  two. 

We  are  left  to  dispose  of  the  case  on  its 
merits.  To  do  so  rightly  we  must  first  de- 
termine what  rules  and  principles  govern 
cases  of  this  character.  Counsel  for  defend- 
ant would  have  us  apply  rules  and  principles 
generally  applied  in  the  case  of  travelers, 
and  watchmen  at  street  and  road  crossings, 
and  to  trackmen  and  yardmen,  and  to  tres- 
passers, or  persons  using  the  tracks  and  side 
tracks  of  a  railroad  company  by  license.  We 
have  numerous  cases  in  this  state,  and  there 
are  many  decisions  in  other  states,  holding 
it  to  be  the  duty  of  travelers  In  crossing  a 
railroad  to  stop,  look,  and  listen,  and  that 
their  failure  to  do  so  will  excuse  a  railroad 
company  from  liability,  although  there  be  also 
negligence  of  trainmen  In  failing  to  give  the 
usual  signals  at  such  points;  that,  in  the 
case  of  licensees  or  trespassers  upon  its 
track,  a  railroad  company  owes  them  no 
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duty  except  not  to  wantonly  and  willfully 
run  upon  them  without  signal  or  warning; 
and  that  in  the  case  of  trackmen  and  yard- 
men, servants  of  the  company,  and  presumed 
to  be  experts  In  the  places  of  their  employ- 
ment, the  law  imposes  upon  them  the  duty 
to  keep  a  lookout,  and  to  know  how  to  avoid 
danger,  and  a  railroad  company  is  not  liable 
for  injuries  due  to  the  negligence  of  train- 
men, fellow  servants  of  such  employes,  in 
failing  to  give  the  usual  warning  and  sig- 
nals in  the  movement  of  trains.  It  is  un- 
necessary for  us  to  refer  to  this  class  of 
cases  or  to  discuss  them  in  this  connection, 
for  in  our  opinion  this  case  belongs  to  a 
class  which  is  sui  generis,  and  must  be  dis- 
posed of  on  the  rules  and  principles  applica- 
ble to  it.  As  we  have  said,  Olvino  was  the 
servant  of  an  independent  contractor,  and 
in  no  sense  a  servant  of  the  railroad  com- 
pany, or  a  fellow  servant  of  the  engineer 
and  fireman  or  of  the  other  trainmen  to 
whose  negligence  his  death  is  Imputed.  He 
was  not  a  trespasser  on  the  track,  not  a 
trackman  or  a  yardman  employed  by  the 
defendant,  nor  was  he  using  the  track  by 
mere  leave  or  license  of  the  railroad  com- 
pany. He  was  at  the  place  of  his  death  in 
the  discharge  of  duties  assigned  him  by  his 
immediate  ediployer,  a  place  where  he  had 
the  right  to  be,  performing  the  very  neces- 
sary and  important  duty  of  keeping  the 
track  clear  of  obstructions  continually  occur- 
ring In  the  work  being  conducted  there  by 
the  independent  contractor,  that  its  prop- 
erty and  lives  of  defendant's  trainmen  and 
the  passengers  on  its  trains  might  <be  pro- 
tected and  preserved.  The  place  where 
Olvino  was  at  work  was  in  a  deep  side  cut, 
within  a  few  feet  of  where  the  steam  shovel, 
engaged  in  making  the  excavations,  was  at 
work,  and  which  the  evidence  shows  made 
loud  and  distracting  noises  when  In  opera- 
tion. About  300  feet  west  was  a  curve 
around  the  hillside,  beyond  which  a  train 
approaching  from  that  direction  could  not  be 
seen,  and,  when  the  steam  shovel  was  in 
operation,  the  blowing  of  the  whistle  and 
the  ringing  of  the  bell,  as  the  evidence 
shows,  could  be  heard  only  with  difficulty 
by  those  In  charge  of  or  in  close  proximity 
to  the  steam  shovel.  The  defendant  must  be 
charged  with  full  notice  of  these  facts  and 
circumstances  surrounding  the  deceased,  and 
the  question  Is:  What  were  the  reciprocal 
duties  and  obligations  of  the  deceased  and 
the  defendant  under  the  circumstances? 

The  authorities  hold  that  while  the  duty 
to  use  reasonable  care  in  this  relation  is 
reciprocal,  and  the  servant  of  a  contractor 
cannot  recover  for  injuries  resulting  from  his 
own  negligence,  nevertheless  the  law  does  not 
require  such  persons  at  work  on  the  track 
to  maintain  a  constant  lookout  for  approach- 
ing trains  and  at  the  same  time  pursue  their 
labor,  but  It  does  require  of  the  operatives 
of  trains  the  exercise  of  an  active  vigilance 
Co  avoid  Injuring  such  persons,  and  that  they 


should  give  reasonable  danger  signals  to  at- 
tract the  attention  of  men  so  employed  so  as 
to  enable  them  to  get  out  of  the  way  before 
it  is  too  late.  8  Elliott  on  Railroads  (2d  Ed.) 
§§  1265b,  1265c,  1265d,  citing  under  f  1265b 
Haley  v.  New  York,  etc.,  R.  Co.,  7  Hun  (N. 
Y.)  84;  Goodfellow  v.  Boston,  etc.,  R.  Co., 
106  Mass.  461;  Baltimore,  etc,  R.  Co.  v. 
State,  33  Md.  642;  McWllliams  v.  Detroit 
Mills  Co.,  31  Mich.  274;  Barton  v.  New  York, 
etc.,  R.  Co.,  1  N.  Y.  Super.  Ct  297,  affirmed 
in  56  N.  Y.  660;  Stinson  v.  New  York,  etc, 
R.  Co.,  32  N.  Y.  333,  88  Am.  Dec.  332 ;  O'Lea- 
ry  V.  Chicago,  etc.,  R.  Co.  (Iowa)  103  N.  W. 
362.  Some  authorities  even  hold  that  per- 
sons thus  employed  have  a  right  to  become 
engrossed  in  their  employment,  and  to  ex- 
pect that  care  and  pains  will  be  taken  as  to 
them.  Schultz  v.  Chicago,  etc,  R.  Co.,  44 
Wis.  638;  Goodfellow  v.  Boston,  etc.,  B,  Co., 
supra.  We  think  the  true  doctrine  is,  as  laid 
down  in  Elliott,  that  the  duty  to  use  reason- 
able care  in  such  relation  is  a  reciprocal 
duty,  and  that  the  servant  of  a  contractor 
cannot  recover  for  injuries  due  to  his  own 
negligence.  The  duty  of  a  railroad  company 
on  the  other  hand  In  cases  like  the  one  we 
have  In  hand  would  seem  to  require  of  it 
such  reasonable  provisions  and  precautions, 
and  the  giving  of  such  proper  and  adequate 
warnings  and  signals,  as  will  be  reasonably 
adequate  to  avoid  injury  to  persons  thus  em- 
ployed. Here  important  work  was  going  on 
in  the  building  of  a  second  track,  and  many 
men.  Including  the  deceased,  were  engaged 
about  the  work.  The  conductor  says  he  had 
no  orders  to  slow  down  at  this  point;  the 
engineer  that  he  was  driving  the  train  at 
the  rate  of  30  miles  per  hour  around  this 
curve  when  he  struck  Olvino.  But  the  engi- 
neer says  he  blew  the  whistle  on  the  curve 
below  Scott  station,  and  also  as  he  came 
around  the  curve  on  the  straight  line;  that, 
when  he  saw  Olvino,  he  was  standing  there 
some  eight  feet  from  the  track,  with  his 
shovel  resting  in  his  hands,  facing  the  track 
and  with  his  head  turned  towards  the  ap- 
proaching engine,  and  that,  as  he  guesses^ 
when  within  20  or  30  feet  of  Olvino  he  Just 
stepped  upon  the  track,  and  that,  as  he  did 
so,  he  pulled  the  brake  and  emergency,  and 
by  the  time  he  had  done  that  the  engine 
struck  him  that  quick;  that  nothing  he 
could  have  done  at  that  moment  could  have 
prevented  the  accident  Another  witness 
Rouper,  employed  by  defendant  to  attend  "to 
the  interlocking  and  switches  at  Scott  and 
the  lamps  also,'*  says  he  was  standing  on  the 
same  side  of  the  track  about  210  feet  from 
Olvino,  and  that,  when  the  train  had  pulled 
past  him,  he  saw  Olvino  walk  right  up  across 
the  track  in  front  of  the  train,  but  he  did  not 
know  whether  he  had  gone  across  or  not  un- 
til after  he  had  been  killed  and  the  alarm 
given.  Jones,  superintendent  for  Rinehart  & 
Dennis,  a  witness  for  defendant,  who  was 
present,  says:  **At  the  time  he  was  struck  I 
was  50  or  60  feet  from  him,  and  looking  right 
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at  him.  He  was  working  on  the  main  line, 
*  ♦  ♦  shoveling  dirt  from  a  ditch  on  the 
north  side  of  track,  and  carrying  It  across 
and  depositing  it  on  the  south  side.  •  •  • 
I  heard  No.  8  coming,  and,  when  It  was  650 
or  600  feet  away,  Olvino  walked  across  the 
track  to  the  south  side  and  dumped  a  shovel 
full  of  dirt  ♦  ♦  *  about  6  feet  from  the 
rail.  After  he  had  dumped  this  dirt,  he 
stood  there  probably  6  feet  from  the  end  of 
the  ties  for  about  four  or  five  seconds,  look- 
ing in  the  direction  of  approaching  train, 
which  was  in  plain  sight  of  him,  and  coming 
along  at  about  40  miles  an  hour.  When  the 
train  was  about  180  feet  from  him,  he  slowly 
walked  upon  the  track,  and  was  struck  about 
the  time  he  got  in  the  center  of  it."  He  says 
that  Olvino  where  he  was  standing  on  the 
south  side  of  the  track  was  in  a  safe  place ; 
that  about  350  yards  west  of  the  point  of  the 
accident  the  engineer  sounded  the  whistle 
and  no  other  signal  was  given.  The  conduct- 
or of  the  train,  the  only  other  witness  for 
defendant,  throws  little  light  on  the  subject. 
His  train,  he  says,  was  50  minutes  late  that 
day;  composed  of  7  coaches,  each  about  70 
feet  in  length,  making  the  length  of  the  train 
some  700  or  800  feet,  including  the  engine. 
He  is  not  questioned  by  either  side  as  to 
whether  or  not  the  whistle  was  blown  or  the 
bell  rung. 

On  the  part  of  plaintiff,  it  was  proven  by 
Cicerello  that  he  was  foreman  in  charge  of 
the  steam  shovel,  and  of  the  men  at  work 
there  with  Olvino,  and  by  several  other  wit- 
nesses employed  there  that  they  heard  no 
whistle  or  bell  for  the  cut  A  school  boy  13 
years  of  age  on  his  way  home  from  school 
with  his  brother  crossed  the  track  between 
Scott  station  and  the  place  where  Olvino  was 
hit,  and  saw  the  train  coming  and  heard  the 
whistle  blow  for  the  station,  but  heard  no 
whistle  blown  or  bell  rung  to  give  warning 
to  the  men  at  work  in  the  cut.  Griffith  in 
the  employ  of  the  contractors,  a  witness  ex- 
amined by  both  sides,  who  was  engaged,  with 
another  man,  in  laying  track  some  400  feet 
from  Olvino,  and  where  he  could  see  the  sta- 
tion and  the  train  approaching,  says  he  heard 
no  whistle  or  bell  rung  for  the  cut;  that  he 
and  his  fellow  workman  spoke  of  the  sub- 
ject immediately  after  the  train  passed,  the 
latter  remarking  that  the  whistle  was  not 
blown,  he  replying  he  had  not  heard  it  He 
admitted  that  the  whistle  might  have  blown 
and  he  not  have  heard  it  The  witnesses  for 
the  plaintiff  also  contradict  flatly  the  evi- 
dence of  Jones  and  of  the  engineer  that  Olvi- 
no stood  looking  at  the  approaching  train, 
but,  on  the  contrary,  say  that  Just  before  he 
was  struck  by  the  engine  he  was  crossing  the 
track  diagonally  with  his  back  rather  to- 
wards the  approaching  train,  and  evidently 
did  not  see  it  coming ;  that  the  steam  shovel 
made  a  loud  noise.  The  plaintiff,  who  was 
at  work  on  the  steam  shovel,  testified  that  he 
Aid  not  hear  the  whistle  nor  see  the  train 
approaching  or  he  would  himself  have  called 
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or  warned  Olvino.  This  is  substantially  all 
the  material  evidence  bearing  on  the  ques- 
tion of  the  negligence  of  defendant  and  cod- 
trlbutory  negligence  on  the  part  of  Olvino. 

The  defense  of  the  defendant  is  want  oi 
negligence  on  its  part  and  contributory  neg- 
ligence on  the  part  of  Olvino.  In  the  case 
in  liand  these  were  questions  of  fact  under 
the  evidence  solely  within  the  province  of  the 
Jury.  There  is  such  a  conflict  therein,  both 
in  respect  to  the  blowing  of  the  whistle  and 
the  ringing  of  the  bell,  and  as  to  whether  or 
not  Olvino  saw  the  train  approaching  and  de- 
liberately walked  upon  the  track  in  front  of 
the  engine,  that  we  are  not  permitted  to  say 
as  a  matter  of  law  that  defendant  was  with- 
out negligence,  or  that  Olvino  was  guilty  of 
contributory  negligence,  resulting  in  his  death. 
We  need  only  refer  to  the  authorities  already 
cited  In  support  of  this  proposition. 

The  defendant  complains  of  the  rejection 
of  its  Instructions  numbered  5  and  7.  No.  5 
would  have  told  the  Jury  that,  if  they  be- 
lieved from  the  evidence  that  the  whistle  wa» 
blown  or  bell  rung  for  the  last  crossing  west 
of  where  the  accident  occurred,  such  fact  was 
immaterial,  and  that  they  might  nevertheless 
find  for  the  defendant  if  they  should  further 
find  from  the  evidence  that  the  defendant 
was  not  otherwise  negligent.  The  crossing- 
evidently  referred  to  Is  the  one  crossed  by 
the  school  boy  between  Scott  station  and  the 
place  where  Olvino  was  killed,  and  near 
where  the  engine  came  in  sight  of  Olvino,  and 
the  place  where  the  whistle  was  usually 
blown  to  warn  the  workmen  at  work  In  the 
cut  This  being  so,  the  effect  of  the  instruc- 
tion would  have  been  to  tell  the  Jury  that, 
although  the  defendant  might  have  been  neg- 
ligent in  failing  to  give  the  usual  signals  of 
warning  to  the  men  at  work  there,  yet,  if  the 
defendant  was  not  otherwise  negligent,  they 
might  find  a  verdict  in  its  favor.  As  thus 
interpreted,  it  would  have  been  contrary  ta 
the  rules  and  principles  governing  the  class 
of  cases  to  which  this  belongs.  The  seventh 
instruction  would  have  told  the  Jury  that,  it 
they  believed  from  the  evidence  that  01  vino- 
stepped  upon  the  company's  track  in  front  of 
the  approaching  train  so  suddenly  that  the- 
tra'ln  could  not  have  been  stopped  before 
striking  him,  they  should  find  for  the  defend- 
ant This  Instruction  wholly  ignores  the- 
question  of  negligence  of  the  defendant  in 
falling  to  give  the  usual  warning  signals, 
and  whether  nnder  all  circumstances  he  was^ 
guilty  of  contributory  negligence  in  crossing- 
the  track  in  the  manner  prescribed.  Both  in- 
structions we  think  were  properly  rejected. 

These  conclusions  require  an  afl^rmance  of 
the  Judgment  below. 

BRANNON,  J.  (dissenting).  Very  clear  it 
is  that  the  deceased  knew  well  that  trains^ 
might  pass  any  time,  and  likely  knew  when 
this  regular  train  was  due,  as  he  had  been 
working  at  this  spot  two  months.  Very  cer- 
tain it  is  that  he  could  have  seen  the  trairv 
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If  he  had  looked,  and  likely  have  heard  it 
And,  if  the  noise  prevented  hearing,  that  was 
still  greater  the  demand  to  look  out  Elliott 
on  Railroads,  §  1265.  And  very  probable  that 
he  stepped  on  the  track  when  the  train  was 
close  and  visible — a  rash  act.  If  he  did  not 
step  on  the  track  when  train  was  close,  then 
he  committed  the  rash  act  of  standing  on 
the  track  not  looking  or  listening.  In  any 
view  careless.  It  seems  to  me  that  the  court 
excuses  him  from  all  measure  of  care  and 
prudence,  and  leaves  out  of  the  case  con- 
tributory negligence  of  the  most  signal  char- 
acter. It  requires  a  train  to  whistle  at  every 
party  of  men  repairing  track,  building  bridg- 
es, or  doing  other  work.  I  thought  that  the 
law  required  of  them  care  and  watchfulness. 
In  this  case  the  danger  was  ever  present  and 
obvious,  easily  avoided — ^the  negligence  of  the 
deceased  great 

I  hold  that  to  hold  the  company  liable  in 
such  a  case  its  negligence  must  be  wanton, 
and  of  this  there  is  no  proof.  It  was  law- 
fully using  its  track  and  the  deceased  upon  it 
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(Supreme  CJourt  of  Appeals  of  West  Virginia. 
April  20,  1909.) 

1.  Sales  (S  61*)— Executory  Baus. 

Whether  a  sale  of  personal  property  is 
complete  or  only  executory  is  to  be  determined 
from  the  Intent  of  the  parties,  as  gathered  from 
the  contract,  the  situation  of  the  thing  sold,  and 
the  circumstances  surrounding  the  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §i  162-170;    Dec  Dig.  §  61.»] 

2.  Principal  and  Aoent  (§  179*)— Notice  to 
Agent— ErrECT. 

A  principal  is  affected  by  notice  to  his 
agent  respecting  any  matter  distinctly  within 
the  scope  of  his  agencj7  when  the  notice  is  giv- 
en before  the  transaction  begins,  or  before  it  is 
so  far  completed  as  to  render  the  notice  nuga- 
tory. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §§  685-688;  Dea  Dig.  § 
179.*] 

3.  Principal  and  Agent  (§  178*)— Notice  to 
Agent— Scope  of  Agency. 

The  agent  of  a  railroad  company  to  inspect 
and  take  up  i^ilroad  cross-ties,  and  to  whom  the 
vendor  thereof  has  also  intrusted  the  duty  of 
measuring,  inspecting,  and  taking  up  for  and 
reporting  said  ties  to  him,  is  so  far  the  agent 
also  of  such  vendor  as  to  make  notice  to  him, 
obtained  while  engaged  in  measuring,  inspect- 
ing, and  taking  up  such  cross-ties,  of  the  rights 
and  claims  of  the  true  owner  thereof,  notice  al- 
so to  such  vendor. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
A^ent,  Out  Dig.  S§  680-684;  Dec.  Dig.  § 
178.»] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Lincoln  Comity. 

Action  by  W.  F.  Black  &  Sons  against  B. 
.Tohnson  &  Son.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 


WlUiamfl,  Scott  ft  Lovett,  for  plaintifT  in 
error.  C.  B.  Bums  and  D.  B.  Wilkimson,  for 
defendant  In  error. 

MILLER,  P.  This  is  a  civil  action  begun  by 
plaintiffs  against  defendants,  before  a  justice 
of  Lincoln  county,  to  recover  the  price  of  a 
lot  of  railroad  cross-ties.  The  judgment  of 
the  justice  was  for  defendants,  but  ui)on  ap- 
peal to  the  circuit  court  the  plaintiffs  obtain- 
ed a  verdict  and  judgment  there  against  de- 
fendants for  $235.59,  and  the  defendants 
have  brought  the  case  here  upon  a  writ  of  er- 
ror. 

It  is  conceded :  That  the  ties  were  gotten 
out  and  delivered  by  plaintiffs  at  Six  Mile,  a 
way  station  on  the  Guyandotte  Valley  Rail- 
road, pursuant  to  an  order  given  by  defend- 
ants to  I.  J.  Swann  and  by  the  latter  turned 
over  to  plaintiffs  in  August,  1904.  That  in 
February,  1905,  some  three  or  four  months 
after  the  ties  had  been  delivered  at  the  rail- 
road, and  plaintiffs  had  notified  them  of 
Swann's  failure  to  take  up  and  pay  for  the 
ties,  and  after  considerable  correspondence 
with  them,  defendants  sent  J.  W.  Jorden,  an 
inspector  for  the  Pennsylvania  Railroad  Com- 
pany, to  Inspect,  measure,  and  take  up  the 
ties.  Along  with  Jorden  came  T.  J.  Bowlen, 
representing  J.  W.  Johnson  ft  Co.,  to  Inspect 
measure,  and  take  up  some  other  ties  pur- 
chased by  the  latter  firm  from  plaintiffs. 
That,  after  these  ties  had  been  partially  in- 
spected and  loaded,  W.  F.  Black,  a  member 
of  the  plaintiff's  firm,  appeared,  and,  Swann 
having  failed  in  business,  without  having  tak- 
en up  and  paid  for  the  ties,  lie  notified  Bowl- 
en  and  Jorden  of  this  fact,  that  the  ties  be- 
longed to  his  firm,  and  that  he  would  not  al- 
low them  to  be  billed  out  unless  either  J.  W. 
Johnson  ft  Co.  or  the  defendants  would  agree 
to  pay  for  them.  So  much  is  conceded,  but 
what  agreement  was  made  before  the  ties 
were  finally  billed  out  the  following  day,  if 
any.  Is  controverted.  Black,  corroborated  by 
his  witnesses,  says  that  Bowlen  and  Jorden 
promised  they  would  write  J.  W.  Johnson  ft 
Co.,  and.  If  either  this  firm  or  defendants 
would  pay  for  the  ties,  they  would  bill  them 
out  the  following  day,  and  that  upon  this 
promise  he  permitted  the  ties  to  go.  Bowlen 
and  Jorden  deny  making  any  such  promise, 
and  defendants  deny  the  agency  of  either  to 
make  such  promise;  In  fact,  they  deny  that 
either  Jorden  or  Bowlen  were  their  agents 
for  any  purpose.  They  admit  however,  that 
they  sent  Jorden  to  measure,  Inspect,  and 
take  up  and  bill  out  the  ties  to  the  railroad 
company  for  their  account,  and  to  report  to 
them,  and  that  they  had  sent  no  other  repre- 
sentative for  that  purpose.  Black  claims  not 
to  have  known  at  the  time  exactly  whom 
Bowlen  and  Jorden  represented,  but  says  be 
supposed  Jorden  represented  defendants.  De- 
fendants place  much  stress  on  the  fact  that 
the  day  after  the  ties  were  shipped  Black 


•For  other  cases  see  same  topic  and  aeciion  NUMBER  In  Doc.  &  Am.  Dlga.  1907  to  date,  ft  Reporter  Indexes 
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wrote  J*  W.  JoliDSon  &  Oo.  demanding  pay 
from  them,  and  that  afterwards,  on  the  sug- 
gestion of  this  firm  that  Swann  was  the  man 
to  pay.  Black  wrote  him  requesting  him,  If  he 
was  to  pay  for  the  ties,  to  send  him  a  check 
for  the  amounts.  Defendants  also  rely  on 
the  fact  that  plaintiffs  never  replied  to  their 
letter  of  October  18,  1904,  saying,  "We 
•  •  •  presume  you  are  getting  these  ties 
out  for  Mr.  Swann,"  and  that  in  their  letter 
to  defendants,  December  7,  1904,  they  refer 
to  the  ties  as  the  "switch  ties  I  sold  to  I.  J. 
Swaxm";  and  that  in  their  letter  to  defend- 
ants of  October  25,  1905,  plaintiffs  substan- 
tially admit  that  they  allowed  the  ties  to  be 
billed  out  and  shipped  without  any  agree- 
ment that  defendants  were  to  pay  for  them. 

We  do  not  see  anything,  however,  in  these 
admissions  or  transactions  of  plaintlfiTs  ma- 
terially inconsistent  with  their  present  claims. 
Swann,  as  a  witness  for  defendants,  admits, 
in  corroboration  of  the  testimony  of  plain- 
tiffs :  That  he  never  measured,  inspected,  re- 
ceived, accepted,  or  paid  the  plaintiffs  for 
the  ties,  or  authorized  or  directed  any  one  to 
do  so  for  him ;  that,  after  being  notified  by 
plaintiffs  of  Swann's  failure  to  take  up  the 
ties,  defendants  sent  Jorden  to  take  them  up 
and  bill  them  out  to  the  railroad;  that  be- 
fore completing  the  work  of  measuring,  in- 
specting, and  billing  them  out,  Jorden  was 
given  notice  that  the  ties  were  the  property 
of  plaintiffs,  had  never  been  delivered  to 
Swann  or  paid  for  by  him,  and  that  they 
would  not  take  Swann  or  look  to  him  for 
their  pay;  that  defendants  have  never  paid 
or  settled  with  Swann  for  the  ties  in  any  oth- 
er way  except  to  credit  him  on  an  old  prior 
account,  existing  when  the  order  for  the  ties 
was  given  Swann  and  by  him  turned  over  to 
plaintiffs.  We  must  regard  the  controverted 
facts  depending  on  .the  conflicting  oral  evi- 
dence as  settled  by  the  verdict  of  the  jury  in 
favor  of  plaintiffs. 

Three  questionij  are  presented:  First,  ha4 
the  title  to  the  ties  passed  to  Swann  at  the 
time  they  were  Inspected  and  taken  up  by  de- 
fendants? Second,  if  the  title  had  not  pass- 
ed to  Swann,  are  plaintiffs  estopped  by  their 
acts,  conduct,  or  admissions  as  against  de- 
fendants from  controverting  this  fact? 
Third,  was  Jorden  so  far.  the  agent  of  de- 
fendants in  taking  up  the  ties  as  to  make 
notice  to  him -of  plaintiffs'  claims  and  rights 
notice  to  his  principals?  The  answer  to  these 
questions  will  dispose  of  all  the  material 
points  of  error  presented  by  the  record. 

Whether  a  sale  of  personal  property  Is 
complete  or  only  executory  is  to  be  deter- 
mined from  the  intent  of  the  parties  as  gath- 
ered from  the  contract,  the  situation  of  the 
thing  sold,  and  the  circumstances  surround- 
ing the  sale.  Morgan  v.  King,  28  W.  Va.  1, 14, 
57  Am.  Rep.  633 ;  Hood  v.  Bloch,  29  W.  Va. 
244,  11  S.  E.  910;  Osborne  v.  Francis,  38  W. 
Va.  312,  18  S.  E.  591,  45  Am.  St  Rep.  859; 


Bank  v.  Napier.  41  W.  Va.  481,  23  S.  E.  800. 
Although  we  must  say  from  the  evidence  in 
this  case  that  t^.e  ties  involved  had  been 
delivered  at  the  place  where  they  were  to  be 
measured,  inspected,  and  taken  up  either 
by  Swann,  or  by  the  defendants  on  whose 
order  they  had  been  gotten  out,  yet  Swann, 
though  notified,  as  he  admits,  had  never  ap- 
peared to  measure,  inspect,  receive,  or  take 
up  the  ties,  and  so  as  to  ascertain  the 
amount  to  be  paid  plaintiffs,  and  had  not  in 
fact  received  or  accepted  them;  and  the 
plaintiffs*  evidence  is  that  they  had  never 
parted  with  either  the  title  or  possession 
thereof  at  the  time  the  ties  were  loaded  and 
billed  out  by  defendants.  While  these  claims 
of  plaintiffs  and  admissions  by  Swann  might 
not  be  binding  on  an  Innocent  purchaser 
without  notice,  we  think,  under  the  circum- 
stances of  the  case,  they  are  conclusive  as 
between  plaintiffs  and  Swann.  Nor  do  we 
think  there  was  anything  in  the  location  of 
the  ties  or  the  situation  or  circumstances  of 
the  parties  to  warrant  defendants  in  assum- 
ing that  the  ties  belonged  to  Swann.  Plain- 
tiffs had  notified  them  of  Swann*s  failure  to 
take  up  the  ties,  and  this  notice  seems  to 
have  been  sufl3clent  to  put  them  on  inquiry, 
for  in  a  letter  to  Swann  of  October  14,  1904, 
and  his  reply  thereto  of  October  16,  1904, 
properly  rejected  by  the  court  below  as 
against  plaintiffs,  they  claim  that  in  giving 
the  order  they  had  figured  the  amount  of 
Swann*s  Indebtedness  to  them',  refer  to  plain- 
tiffs* letter  of  notification,  and  say  to  him, 
if  it  was  not  his  Intention  to  pay  plaintiffs 
and  turn  the  ties  over  to  them,  in  settlement 
of  his  account,  they  did  not  expect  to  take 
the  ties.  But  plaintiffs  had  no  notice  of  this 
correspondence,  and  defendants  had  actual 
notice  from  Swann*s  letter  that,  although  he 
expressed  his  Intention  to  do  so,  he  bad  not 
in  fact  paid  for  the  ties  up  to  that  time; 
and  when  defendants  sent  Jordan  to  take  up 
and  bill  out  the  ties,  if  the  notice  to  him  was 
notice  to  them,  they  were  given  notice  at  the 
time  that  Swann  had  not  taken  up  and  paid 
for  the  ties,  that  the  ties  were  not  bis,  and 
that  they  should  be  billed  out  only  on  condi- 
tion that  defendants  or  J.  W.  Johnson  &  Co. 
would  pay  for  them.  Notwithstanding  this 
notice,  defendants  took  plaintiffs*  ties,  sold 
them  as  purchased  from  Swann,  and  credited 
the  proceeds  on  Swann's  old  indebtedness  to 
them.  Nothing  that  plaintiffs  said  or  did  be- 
forehand therefore  capsed  loss  or  damage  to 
defendants,  and  we  do  not  think  anything 
done  or  written  by  plaintiffs  conclude  them 
from  now  asserting  their  legal  rights  against 
defendants. 

Was  notice  to  Jordan  notice  to  defendants 
of  plaintiffs*  rights?  If  he  was  their  agent 
to  inspect,  measure,  receive,  take  up,  and 
report  to  them  the  ties  billed  out  to  tiie  rail- 
road company,  as  defendants  admit,  although 
he  was  also  the  agent  for  the  railroad  com- 
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pany  about  the  same  matter,  we  think  that 
notice  to  him  of  plaintiffs'  claims  was  notice 
to  them  and  that  it  was  his  duty  to  have 
reported  to  them  the  facts.  The  defendants 
had  no  other  agent  present  for  that  purpose. 
They  relied  on  Jordan,  and,  if  they  had  not 
had  the  notice  directly  from  plaintiffs,  no- 
tice to  Jorden  was  sufScient  to  bind  them. 
The  law  on  this  question  as  laid  down  in 
1  Parsons  on  Contracts,  and  approved  and 
followed  by  this  court  in  Hart  v.  Sandy,  39 
W.  Va.  646,  655,  20  S.  B.  669,  Is  that:  "A 
principal  Is  affected  by  notice  to  his  agent 
respecting  any  matter  distinctly  within  the 
scope  of  his  agency  when  the  notice  is  given, 
before  the  transaction  begins,  or  before  It  is 
so  far  completed  as  to  render  the  notice 
nugatory."  And  this  writer  says  in  the  same 
connection:  "Knowledge  obtained  by  the 
agent  in  the  course  of  that  very  transaction 
is  notice;  and  it  has  been  said  that  knowl- 
edge obtained  in  another  transaction,  but  so 
short  a  time  previous  that  the  agent  must  be 
presumed  to  recollect  It,  is  also  notice  affect- 
ing the  principal."  In  the  footnote,  at  page 
78,  it  is  said  in  the  same  book:  ''The  reason 
generally  for  charging  the  principal  with  no- 
tice is  that  it  is  the  duty  of  the  agent  to  com- 
municate to  his  principal  the  knowledge  he 
has  of  the  subject-matter  of  the  agency." 
Lewis  V.  Arnold,  13  Grat.  (Va.)  454,  relied 
on  by  defendants,  we  do  not  think  In  con- 
flict with  this  doctrine.  The  only  question 
decided  in  that  case,  and  sought  to  be  ap- 
plied here,  was  that  A.'s  boatman  sent  to 
get  the  salt  delivered  to  him  by  N.,  and,  after 
it  was  delivered  on  the  boat,  was  not  com- 
petent as  A.'s  agent  to  abandon  the  salt  and 
relinquish  his  legal  rights — a  point  inappli- 
cable here,  for  no  such  question  is  presented. 
If  the  question  in  that  case  had  been  wheth- 
er notice  then  given  the  boatman  of  the 
claims  of  L.  to  the  salt  in  question  was  no- 
tice to  A.,  the  exact  point  we  have  here 
would  have  been  presented.  In  the  case  of 
Hart  V.  Sandy,  supra,  this  court  quotes  from 
Story  on  Agency,  §  140,  as  follows:  "Notice 
of  facts  to  an  agent  is  constructive  notice 
thereof  to  the  principal  himself,  where  it 
arises  from  or  is  at  the  time  connected  with 
the  subject-matter  of  his  agency;  for,  upon 
general  principles  of  public  policy,  it  is  pre- 
sumed that  the  agent  has  communicated  such 
facts  to  the  principal,  and,  if  he  does  not, 
still,  the  principal  having  intrusted  the  agent 
with  the  particular  business,  the  other  party 
has  the  right  to  deem  his  acts  and  knowl- 
edge obligatory  upon  the  principal;  other- 
wise the  neglect  of  the  agent  might  operate 
most  injuriously  to  the  rights  and  interests 
of  such  party." 

We  perceive  no  errors  In  the  Judgment  or 
ruling  of  the  conrt  below  of  a  nature  preju- 
dicial to  the  defendants,  and  the  Judgment 
below  is  therefore  affirmed. 


(65  W.  T  a.  163) 
BARJLE  et  aL  t.  OOBERLT  et  al. 

(Supreme  CJourt  of  Appeals  of  West  Vir^nia. 

Feb.  16,  1909.     Rehearing  Denied 

May  13,  1909.) 

1.  Wills   (§   478*)— Constbuotion— Disposi- 
tion BY  Implication. 

A  will  may  operate  to  bequeath  property  by 
necessary  implication  from  the  will  taken  as  a 
whole,  even  though  there  is  no  formal  disposi- 
tion thereof.  Such  implication,  however,  must 
be  so  strong  as  to  preclude  the  idea  of  any  other 
intention  on  the  part  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  CJent 
Dig.  I  999;    Dec.  Dig.  {  478.*] 

2.  Wills    (§   610*)— CJonstructiow— Interest 
Created— Absolxtte  Gift— Personalty. 

Testator  makes  use  of  the  following  lan- 
guage in  his  will  in  relation  to  his  personal 
property,  viz.:  **And  she,  the  said  L.  E.,  is  to 
sell  and  dispose  of  my  personal  property  and  aft- 
er paying  her  for  her  trouble  she  can  dispose  as 
she  thinks  best."  In  the  former  part  of  his  will 
he  had  directed  the  payment  of  his  debts  and 
had  given  some  pecuniary  legacies,  but  did  not 
direct  how  they  were  to  be  paid.  He  had  also 
devised  to  L.  E.,  who  was  his  daughter,  a  spe- 
cific lot  of  land  and  had  made  her  his  executrix. 
He  failed  to  make  any  disposition  of  a  larj^e 
part  of  his  real  estate.  No  other  mention  is 
made  of  his  personal  property  than  what  la 
contained  In  the  above  quotation. 

Held  to  constitute  an  absolute  gift  of  his  per- 
sonal property  to  L.  B. 

[£>1.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §§  1379-1385;   Dec.  Dig.  §  610.*] 

3.  Wills  (§  820*)- Legacy— CJhabge  on  Land. 

The  right  of  a  pecuniary  legatee  to  have 
his  legacy  charged  upon  the  undevised  land  is 
superior  to  the  right  of  the  heir. 

[Ed.  Note.— Foir  other  cases,  see  Wills,  Dec 
Dig.  §  820.*] 

4.  Subrogation  (§  lO*)  — Payment  Out  of 
Own  Funds. 

An  executor  who  uses  his  own  funds  to  pay 
debts  and  pecuniary  legacies  is  entitled  to  he 
subrogated  to  the  rights  of  the  creditors  and  leg- 
atees. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  §§  30-^;    Dec.  Dig.  §  10.«] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  Pearl  Earle  and  others  against 
Jesse  C.  Coberly  and  others.  Decree  for  de- 
fendants, and  complainants  appeal.  Revers- 
ed and  remanded. 

See,  also,  60  W.  Va.  295,  54  S.  B.  386. 

W.  B.  Maxwell,  for  appellants.  Harding  St 
Harding  and  Dailey  &  Bowers,  for  appellees. 

WILLIAMS,  J.  This  case  Is  here  on  ap- 
peal from  a  final  decree  made  on  the  28th 
day  of  January,  1907,  by  the  circuit  court  of 
Randolph  county,  and  Involves  the  construc- 
tion of  a  will. 

Wm.  H.  Coberly  died  in  January,  1904, 
leaving  a  will  by  which  he  disposed  of  all 
his  personal  property,  but  only  a  portion  of 
his  real  estate.  He  left  a  widow,  Ruth  Ann 
Coberly,  to  whom  he  gave  nothing  by  his 
will.  His  widow  survived  him  about  one 
month  and  died,  also  leaving  a  will,  by  which 


•For  other  cases  see  same  topio  and  section  NUMBER  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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she  gave  all  her  property  to  a  married  daugh- 
ter, Lummle  Earle,  whom  she  named  as  her 
executrix.  Wm.  H.  Coberly  left  only  two 
children  as  his  heirs,  the  aforesaid  Lummie 
Earle,  a  married  daughter,  and  a  son,  Jesse 
C.  Coberly.  In  his  will  he  first  directs  the 
payment  of  his  debts,  but  does  not  make 
them  a  charge  on  any  particular  fund.  Next 
he  devises,  by  specific  description,  a  lot  of 
land  In  the  city  of  Elkins  to  his  daughter, 
Lummle  Earle,  and  appoints  her  his  execu- 
trix. He  then  gives  to  four  of  his  grand- 
children, viz.,  Charley  H.,  Delia  A.,  Pearl  and 
Ruth  Earle,  children  of  Mrs.  Lummie  Earle, 
$1,000  each,  but  does  not  specify  how  these 
legacies  are  to  be  paid.  The  will  then  con- 
cludes as  follows,  viz.:  "And  she  the  said 
Lummie  Earle  Is  to  sell  and  dispose  of  my 
personal  property  and  after  paying  her  for 
her  trouble  she  can  dispose  as  she  thinks 
best.  I  have  payed  my  son  Jesse  C.  Coberly 
his  portion  to  him  and  his  children  in  money 
and  land."  There  is  no  residuary  devise, 
and  no  mention  made  of  other  lands  of  testa- 
tor. The  will  Is  dated  January,  7,  1903. 
Lummie  Earle  administered  on  the  estate. 
The  personal  property  amounted  to  $2,824.75, 
all  of  which  went  Into  her  hands. 

One  of  the  principal  questions  presented 
Is:  Did  the  will  give  Lummie  Earle  the  per- 
sonal property  absolutely,  or  was  It  charged 
with  payments  of  debts  and  legacies?  The 
will  of  the  testator  is  supreme  so  long  as  It 
does  not  conflict  with  the  general  law,  and 
is  to  be  determined  from  the  language  used, 
taking  it  as  a  whole,  and  from  the  necessary 
implications  arising  therefrom.  Testator  did 
not  expressly  give  Lummle  Earle  the  person^ 
alty,  but  he  gave  her  unqualified  power  to 
dispose  of  the  proceeds  by  this  language: 
''She  can  dispose  as  she  thinks  best."  Un- 
qualified dominion  necessarily  Imports  ab- 
solute ownership.  Consequently,  by  neces- 
sary Implication,  she  was  given  the  absolute 
title  to  all  of  the  testator's  personal  proper- 
ty, and  we  hold  that  this  was  testator's  in- 
tention. Underbill  on  Law  of  Wills,  §  463; 
Page  on  Wills,  §  468.  "When  executors  are 
given  uncontrolled  powers  of  appointment, 
they  may  appoint  for  themselves."  Page  on 
Wills,  §  691 ;  Graham  v.  Graham,  23  W.  Va. 
36,  48  Am.  Rep.  864.  The  testator's  inten- 
tion that  his  debts  and  these  four  pecuniary 
legacies  should  be  paid  out  of  his  estate  was 
clearly  expressed.  He  explicitly  directs  his 
"just  debts"  to  be  paid,  and  he  just  as  cer- 
tainly gives  these  four  pecuniary  legacies  to 
his  grandchildren  above  named;  but  he  does 
not  state  how,  or  out  of  what  particular  prop- 
erty belonging  to  his  estate,  he  desires  either 
to  be  paid.  Shall  the  expressed  wish  of  the 
testator  be  defeated  because  he  did  not  desig- 
nate the  particular  part  of  his  estate  out  of 
which  these  legacies  and  his  debts  should  be 
paid?  Certainly  not,  so  long  as  there  are 
sufilcient  assets  belonging  to  his  estate  With 
which  to  effectuate  his  will. 

He  left  undevised  lands  worth  about  $7,000. 


This  was  more  than  enough  to  pay  both  debts 
and  legacies.  Undevised  real  estate  was  lia- 
ble, even  under  the  common  law,  for  the  pay- 
ment of  legacies,  and  also  for  the  payment  of 
general  debts  when  charged  on  the  land. 
Underbill  on  Law  of  Wills,  §  371 ;  2  Jarman 
on  Wills,  side  page  1387.  And,  a  fortiori,  ia 
It  liable  under  the  statute  which  makes  real 
estate  belonging  to  the  estate  of  a  decedent 
assets  for  the  payment  of  all  debts.  It  Is 
true  that  the  personalty  is  the  fund  primarily 
liable  for  the  payment  of  debts  and  legacies 
where  both  land  and  personal  property  are 
willed  generally,  and  the  personalty  Is  not 
expressly,  or  by  necessary  implication,  ex- 
empted ;  but,  in  this  case,  we  have  seen  that 
the  personalty  was  exempted  by  being  given 
to  Lummie  Earle  by  necessary  implication. 
The  undevised  lands  was  therefore  the  fund 
primarily  liable  in  this  case  to  the  payment 
of  both  debts  and  l^acles.  "General  lega- 
cies are  not  applicable  to  the  payment  of 
debts  until  after  the  residuary  personal  es- 
tate, real  estate  devised  in  trust  expressly 
for  the  payment  of  debts,  or  which  is  charged 
with  their  payment  and  land  descended  to  the 
heir,  are  all  exhausted."  1  Underbill  on 
Wills,  §  890 ;  Bank  v.  Beverly,  1  How.  134,  11 
L.  Ed.  75 ;  Thomas  v.  Rector,  23  W.  Va.  26 ; 
2  Jarman  on  Wills,  side  page  1430 ;.  Elliott 
V.  Carter,  9  Grat  (Va.)  548;  Cranmer  v.  Mc- 
Swords,  24  W.  Va.  599;  Downman  v.  Rust, 
6  Rand.  (Va.)  587;  Hershey's  Estate,  21  Pa. 
Super.  Ct  651 ;  Trent  v.  Trent's  Ex*x,  Gilmer 
(Va.)  174,  9  Am.  Dec.  594.  It  is  true  that  ihe 
executrix  was  not  expressly  directed  to  sell 
any  land  to  pay  debts  and  legacies;  but  it 
is  not  necessary  that  she  should  have  been 
given  such  jKiwer,  in  order  to  charge  the 
debts  and  legacies  on  the  land.  The  law 
gave  her  a  right  to  apply  to  the  court  to  have 
it  sold  in  order  to  carry  out  the  purposes 
of  the  will. 

The  decree  appealed  from  is  erroneous,  in 
that  it  releases  the  undevised  lands  of  Wm. 
H.  Ck)berly  from  the  payment  of  the  afore- 
said legacies,  and  decrees  that  the  personal 
property  was  primarily  liable  for  the  pay- 
ment of  testator's  debts.  The  debts  and  lega- 
cies should  both  have  been  charged  upon  the 
undevised  land ;  first  the  debts,  then  the  four 
pecuniary  legacies,,  and,  if  the  land  proved 
to  be  insufilclent  to  pay  both  debts  and  lega- 
cies, then  the  legacies  would  have  to  be  abat- 
ed ratably.  It  appears  from  the  commlsslon- 
er*^  report  in  this  cause  that  the  executrix 
paid  out  of  her  own  fund  debts  owing  by 
her  testator  to -the  amount  of  $1,838.72,  and 
also  paid  two  of  the  aforesaid  legacies  of 
$1,000  each.  She  is  therefore  entitled  to  be 
subrogated  to  the  rights  of  the  creditors,  and 
to  the  rights  of  the  two  legatees  whom  she 
paid,  as  against  the  aforesaid  undevised  real 
estate,  with  Interest  on  said  sums  from  the 
time  of  their  payment  Gaw  v.  Huffman,  12 
Grat  (Va.)  628;  Hope  v.  Wilkinson.  14  Lea 
(Tenn.)  21,  52  Am.  Rep.  149 ;  Sheldon  on  Sub- 
rogation, §§  202,  208 ;  2  Woerner  on  AdminlA- 
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trators,  Bide  page  1109,  S  406.  The  two  in- 
fant plaintiffs  to  this  suit  are  entitled  to  be 
paid  their  legacies  out  of  the  proceeds  of 
said  undevised  lands,  with  interest  on  said 
legacies  from  the  time  that  they  were  due. 
Mrs.  Lummie  Earle  took  possession  of  the 
undevised  real  estate  and  collected  the  rents 
therefrom,  the  net  amount  of  which,  after 
allowing  credit  for  taxes  and  needed  repair- 
ing Is  $782.48;  and  after  her  death  Charles 
H.  Earle  collected  rents,  the  net  amount  of 
which  is  $141.  The  unpaid  debts  of  W.  H. 
Coberly,  deceased,  amounting  to  $98.40, 
should  be  paid  out  of  these  sums,  and  one- 
half  the  remainder  paid  to  Jesse  G.  Coberly. 

In  1904  Jesse  C.  Coberly  brought  a  suit 
against  Lummie  Earle  for  partition  of  the 
aforesaid  undevised  lands,  and  on  the  1st 
day  of  February,  1905,  a  decree  was  made 
giving  him  one-half  of  said  lands  **unlncum-> 
bered."  This  decree  was  appealed  from  to 
this  court  and  was  modified  to  the  extent 
that  it  was  not  proper  upon  the  state  of  the 
pleadings  in  that  suit  to  hold  that  his  moiety 
was  unincumbered  with  the  aforesaid  lega- 
cies; but  in  so  far  as  said  decree  held  that 
Jesse  C.  Coberly  took  the  undivided  half 
of  said  lands  by  Inheritance  from  his  father, 
Wm.  H.  Coberly,  It  was  affirmed.  See  the 
case  reported  In  60  W.  Va.  295,  54  S.  B.  336. 
Plaintiffs  thereupon  brought  this  suit,  and 
the  two  were  heard  togetJier,  and  on  the  28th 
day  of  January,  1907,  the  final  decree  now 
under  review  was  made.  This  decree  held 
that  the  personal  property  of  W.  H.  Coberly 
was  liable  first  to  the  payment  of  testator's 
debts,  and,  second,  to  the  payment  of  the 
aforesaid  pecuniary  legacies,  pro  tanto,  and 
that  the  undevised  real  estate  was  not  in 
any  manner  liable  for  their  payment  It  also 
decided  that  the  estate  of  Lummie  Earle,  de- 
ceased, was  not  entitled  to  be  subrogated  to 
the  rights  of  the  creditors  and  legatees  whom 
she  had  paid  as  against  said  undevised  real 
estate,  and  that  plaintiffs,  the  two  unpaid 
legatees,  had  no  right  to  charge  their  legacies 
upon  said  land. 

In  these  respects,  and  for  the  reasons  set 
out  In  this  opinion,  the  decree  is  erroneous, 
and  must  be  reversed,  and  the  case  remanded 
to  the  circuit  court  of  Randolph  county  for 
further  proceeding  according  to  law  as  herein 
expressed. 


(65  W.  Va.  15) 
STATE  ex  rel.  MT.  HOPE  GOAL  00.  v. 
WHITE  OAK  RY.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  19,  1909.     Rehearing  Denied 

May  14,  1909.) 

1.  Mandamus  (|  160*)— Recitals  of  Alter- 
native Writ— Sufficiency. 

In  mandamus  by  a  ooal  operator  command- 
ing a  railroad  company,  as  required  by  section 
2364,  Code  1906,  to  make  "reasonable  provision" 
for  the  transportation  of  all  coal  offered  it  for 
shipment  by  him,  the  recitals  in  the  alternative 


writ  showing  that  the  things  commanded  there- 
by were  substantially  those  which  in  prior  nego- 
tiations between  the  parties  the  railroad  com- 
pany had  regarded  as  reasonable  and  proper, 
will  on  a  motion  to  quash  the  writ  be  regarded 
as  equivalent  to  the  recital  of  other  facts  and 
circumstances  necessaiy  to  show  the  reasonable- 
ness of  such  demand,  and  as  making  a  prima 
facie  case  entitling  relator  to  the  relief  de- 
manded. 

[Ed,  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  i|  32&-335;    Dec.  Dig.  {  160.*] 

2.  Cabbiebs  (§  40*)— Cabhiage  of  Freioht— 
Reasonable  Pbovision  fob  Tbanbpobta- 
tion. 

What  will  constitute  such  "reasonable  pro- 
vision" for  the  transportation  of  coal  will  de- 
pend on  the  facts  and  circumstances  of  eadi 
individual  case. 

[Ed.  Note.— For  other  caaes,  see  Carriers, 
Cent  Dig.  §§  120-122;   Dec  Dig.  §  40.*] 

3.  Cabbiebs  (§  40*)— Oarbiaoe  of  Fbbight^ 
Reasonable  Pbovision  fob  Tbanspobta- 
tion. 

Provisions  which  a  railroad  company  had 
determined  before  the  alternative  writ  issued 
were  proper  to  be  made  for  the  transportation 
of  relator's  coal  offered  it  for  shipment  the 
court  will  assume  on  final  hearing  may  reason- 
ably be  required  by  its  mandate;  at  least,  until 
a  different  showing  be  made. 

[Bd.  Note.— For  other  cases,  see  Oarriers, 
Dec.  Dig.  i  40.*] 

4.  Cabbiebs  (S  40*)— Cabbiaqb  of  Fbeight— 
Reasonable  Pbovision   fob  Tbanspobta- 

.  tion. 

Where,  in  order  that  "reasonable  provision" 
be  made  by  it  for  the  transportation  of  coal 
and  coke  offered  it  for  shipment,  as  required  by 
said  section  2364,  Code  1906,  the  facts  and 
circumstances  demand  it,  a  railroad  company 
may  be  compelled  by  mandamus  to  construct 
and  operate  upon  its  right  of  way  a  side  track 
and  switch  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Oarzien, 
Dec.  Dig.  §  40.*1 

5.  Constitutional  Law  (§|  276,  297*)- Due 
Pbocesb  of  Law— Cabbiebs— Side  Tbacks. 

Requiring  such  "reasonable  provision"  to 
be  made  does  not  amount  to  a  command  to  en- 
ter into  a  contract  therefor  with  relator,  or  to 
build  and  maintain  a  permanent  structure  on 
such  right  of  way,  to  be  continued  indefinitely, 
nor  to  the  taking  of  the  private  property  of 
such  railroad  company  for  private  use  without 
due  process  of  law  inhibited  by  article  14  of 
the  amendment  to  the  Constitution  of  the  Unit- 
ed States.  It  is  a  mere  command  of  the  tem- 
porary use  by  such  company  of  a  part  of  its 
right  of  way  for  the  purpose  of  performing  a 
duty  imposed  upon  it  by  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  832-^834,  845,  846;  Dec 
Dig.  IS  276,  297.*] 

6.  Mandamus  (§  160*)- Altbbnativk  Wbit— 
Amendment. 

The  alternative  writ  of  mandamus,  though 
regarded  as  a  pleading— the  declaration  or  com- 
plaint—is nevertheless  the  writ  of  the*  court; 
and,  where  the  substantive  matter  thereof  is 
sufficient  to  Justify  a  part,  but  not  all  that  is 
commanded  by  the  writ,  this  court  may  in  a  case 
of  original  jurisdiction  so  amend  the  alternative 
writ  as  to  make  it  oonform  to  the  mandate  of 
the  peremptory  writ  awarded,  and  that  may 
properly  be  commanded  thereby. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  S  160.*1 

(Syllabus  by  the  Court.) 
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Mandumus  by  the  State,  on  the  relation  of 
the  Mt.  Hope  Coal  Company,  against  the 
White  Oak  Railway  Company  and  others. 
AJtematlve  writ  amended,  and  peremptory 
writ  awarded. 

Price,  Smith,  Spilman  &  Clay  and  C.  R. 
Simimerfleld,  for  petitioner.  Dillon  &  Nuck- 
olls, for  respondents. 

MILLER,  P.  The  defendant  owns  and  op- 
erates a  railroad  in  Fayette  county  from 
Macdonald  Station  on  the  Loup  Creek  branch 
of  the  Chesapeake  &  Ohio  Railway  Company 
to  Price-Hill  Station,  a  distance  of  about 
three  miles.  The  relator,  the  Mt  Hope  Coal 
&  Coke  Company,  has  opened  up  a  coal  mine 
on  the  line  of  defendant's  railway  near  Mt. 
Hope  Station,  where  it  has  built  a  substan- 
tial tipple,  and  is  ready  to  mine  and  ship 
coal.  The  defendant  owns  its  right  of  way 
in  fee  of  the  width  of  100  feet.  It  is  impos- 
sible for  relator  to  reach  the  main  track  of 
defendant,  as  now  located,  for  shipping  its 
coal,  except  by  side  track  and  switch  con- 
nection therewith  constructed,  in  part  at 
least,  upon  defendant's  right  of  way.  In 
June,  1907,  negotiations  were  begun  between 
relator  and  defendant  for  side  track  privi- 
leges, and  on  June  25,  1907,  the  defendant's 
general  manager  wrote  the  relator's  attor- 
ney, referring  to  the  negotiations  begun,  say- 
ing: **I  at  that  time  advised  you  the  freight 
rate  was  ten  cents  per  ton.  This  I  beg  to 
confirm.  Since  looking  over  the  records,  I 
find  the  rate  is  ten  cents  per  ton  from  the 
mines  operating  on  this  line,  and,  as  the  Mt 
Hope  Coal  Co.  have  such  a  small  area  and 
the  shipments  from  that  area  will  be  limited, 
we  could  not  agree  to  furnish  them  a  side 
track  at  our  expense.  We  will,  however,  if 
they  are  willing  to  do  the  grading,  pay  for 
railb,  ties,  fastenings  and  switch  connections, 
and  labor  in  laying  track,  permit  them  to 
tap  our  main  line  and  we  will  handle  the  coal 
from  their  operation  on  the  basis  of  ten  cents 
per  ton  of  coal,  distributing  the  cars  on  the 
branch  in  proportion  to  the  capacity  of  the 
mine.  It  being  also  understood  that  this 
switch  connection  is  made  for  the  purpose  of 
shipping  coal  and  in  default  of  at  any  time 
shipping  less  than  one  carload  of  freight  per 
annum  for  every  lineal  foot  of  track  the 
White  Oak  Railway  Company  reserves  to  it- 
self the  right  to  remove  the  switch  connec- 
tion. This  for  the  purpose  of  preventing 
dead  switches  on  their  main  line."  After 
this  letter  was  received,  the  relator  began 
and  completed  the  building  of  its  tipple,  ex- 
tending the  same  out  over  the  defendant's 
right  of  way,  some  50  feet,  so  as  to  reach  the 
proposed  side  track,  and  also  did  the  work 
of  grading,  furnished  ties,  steel  rails,  frogs, 
etc.,  for  switch  connection  and  other  material 
for  the  purpose  of  completing  said  side  track 
and  making  the  proper  connection  with  de- 
fendant's main  track,  expending  therein,  and 
in  opening  its  mine,  some  $17,000.    It  does 


not  clearly  appear  under  what  special  con- 
tract or  agreement  with  the  defendant,  if  any, 
relator  extended  its  tipple  over  on  the  de- 
fendant's right  of  way,  other  than  such  as 
may  be  implied  from  said  letter  of  June  25, 
1907,  and  the  negotiations  which  seem  to 
have  led  up  to  it;  but  it  is  alleged  in  the 
petition,  and  not  denied,  that  the  work  of 
building  and  completing  the  tipple  and  of 
grading  and  providing  rails,  ties,  and  other 
materials  for  the  side  track  was  carried  on 
by  the  relator  with  the  knowledge  and  ac- 
quiescence of  defendant,  and  with  no  objec- 
tion thereto  by  it  until  in  the  latter  part  of 
December  of  that  year,  when  defendant  re- 
fused to  connect  up  the  switch  with  Its  main 
track  except  on  condition  that  relator  would 
enter  Into  a  contract  with  it  embodying  sub- 
stantially the  terms  of  the  Norfolk  &  West- 
em  Railway  Company  contract  Pending 
these  negotiations,  however,  a  contract  was 
drawn  up  by  defendant's  counsel  which  re- 
lator was  willing  to  execute,  but  which  the 
defendant  refused.  Relator  also  proposed  a 
contract  in  the  form  required  by  the  Chesa- 
peake &  Ohio  Railway  Company  for  oper- 
ators along  its  line,  but  this  defendant  also 
refused  to  accept,  and  refused  to  make  any 
contract  except  that  proposed  by  it  Neither 
of  the  agreements  proposed  contained  any 
provision  relating  to  the  relator's  occupancy 
of  defendant's  right  of  way  with  its  coal  tip- 
ple ;  nor  does  it  appear  that  any  of  the  nego- 
tiations contemplated  any  special  provision 
therefor.  Having  failed  to  come  to  an  agree- 
ment for  such  side  track  aqd  connections,  the 
relator  now  seeks  to  compel  defendant  by 
mandamus,  and  by  force  of  the  statute,  to 
make  reasonable  provision  for  the  transpor- 
tation of  its  coal  offered  for  transportation. 
It  conceives  that  reasonable  provision  to  be, 
according  to  its  petition  and  the  alternative 
writ,  to  require  defendant  to  connect  the  said 
side  track  constructed  by  relator,  Mt  Hope 
Coal  &  Coke  Company,  at  its  mines,  witb 
the  defendant's  railway  line,  or  to  permit 
said  relator  to  make  such  connection ;  to  fur- 
nish relator  its  due  and  proper  proportion  of 
the  railway  cars  and  equipment  available  for 
coal  shipments  from  the  region  in  which  pe- 
titioner's mine  is  located;  and  to  place  such 
cars  upon  said  side  track  and  remove  the 
same  when  loaded  in  the  usual  way  in  which 
said  cars  are  placed  and  removed  for  other 
shippers  along  said  line;  and  that  it  desist 
from  discrlminatjionB  in  favor  of  other  cor- 
porations named. 

The  defendant  challenges  the  sufficiency 
of  the  alternative  writ,  and  moves  to  quash 
the  san^ie,  and  also  files  its  return  in  writing 
thereto.  The  motion  to  quash  is  predicated 
upon  three  grounds:  First,  that  the  alleged 
right  of  relator  is  not  based  upon  violation 
of  any  duty  imposed  upon  defendant  by 
law;  second,  that  the  alternative  writ  does 
not  allege  any  facts  or  circumstances  upon 
which  it  can  be  determined  whether  defend- 
ant has  refused  to  discharge  its  legal  duty 
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to  relator;  and,  third,  because  the  alleged 
rights  of  relator  are  based  wholly  upon  a 
duty  or  obligation  arising  out  of  an  alleged 
contract  or  agreement  between  relator  and 
railway  company,  which  the  court  by  man- 
damus has  no  power  to  enforce. 

The  first  and  third  grounds  are  evidently 
based  upon  the  erroneous  theory  that  relator 
rests  its  right  to  relief  upon  its  negotiations 
for  a  contract,  or  upon  the  proposition  con- 
tained in  the  defendant's  letter  of  June  25, 
1907.  We  do  not  so  understand  relator's 
position,  but,  on  the  contrary,  that  the  right 
claimed  is  a  statutory  right.  It  is  argued 
for  defendant  that,  where  the  relator's  rights 
rests  wholly  on  a  special  contract  involving 
no  question  of  public  trust  or  official  duty, 
the  writ  will  be  refused.  Merrill  on  Man- 
damus, §  16.  Without  contract  a  railroad 
company  has  a  public  duty  to  discharge. 
Our  statute  (section  2364,  Code  1906)  upon 
which  relator  especially  relies  provides  that: 
"Every  railroad  corporation  along  whose 
line  of  railroad  the  Industries  of  mining  coal 
and  manufacturing  coke  is  carried  on,  shall 
without  discrimination  between  or  amongst 
shippers,  and  without  unnecessary  delay, 
make  a  reasonable  provision  for  the  trans- 
portation of  all  such  coal  and  coke  ofTered 
for  transportation  over  its  railroad,  and  no 
such  railroad  cori)oration  shall  discriminate 
in  rates,  distribution  of  cars  or  otherwise 
against  or  among  shippers  of  coal  or  coke 
offered  for  shipment  on  Its  line  or  lines." 
Section  2366  imposes  a  penalty  upon  such 
railroad  corporation,  its  officers,  and  agents 
who  knowingly  and  willfully  violate  any  of 
the  provisions  of  that  act.  Because  the 
negotiations  for  a  contract  failed,  has  the 
relator  lost  any  of  its  statutory  rights?  We 
think  not.  The  statute  does  not  contemplate 
any  agreement  of  the  parties.  The  mandate 
of  the  statute  is  that  the  railroad  company 
shall  without  any  unnecessary  delay  make 
a  reasonable  provision  for  the  transportation 
of  all  coal  and  coke  offered  for  shipment,  a 
command  which  the  railroad  company  can- 
not neglect  without  incurring  the  penalty  of 
the  statute.  What  will  constitute  such  rea- 
sonable provision  will  depend,  of  course,  uih 
on  the  facts  and  circumstances  of  each  in- 
dividual case.  But  the  statute  makes  the  in- 
dustries of  mining  coal  and  manufacturing 
coke  the  special  subject  of  railroad  regula- 
tion. The  extent  and  importance  of  these  In- 
dustries in  this  state  in  the  Judgment  of  the 
Legislature  required  this,  and  we  think  the 
statute  should  be  given  a  construction  broad 
enough  to  accomplish  the  purposes  plainly 
intended.  On  the  second  ground  of  the  mo- 
tion, if  we  understand  the  purpose  of  relator 
in  setting  forth  the  prior  negotiations  for 
a  contract,  it  was  that  they  might  serve  as 
a  substitute  in  part,  at  least,  for  allegations 
of  fact  necessary  to  show  the  reasonableness 
of  the  provision  required  by  it,  and  we  thiifk 
they  do  serve  such  H^urpose.    It  might  have 


been  better,  and  but  tor  these  recitals  of  the 
alternative  writ  it  would  have  been  neces- 
sary, no  doubt,  in  order  to  show  the  reason- 
ableness of  such  provisions,  for  relator  to- 
have  alleged  and  proven  the  probable  output 
of  its  mine,  the  number  of  cars  it  would 
likely  require  per  day  or  per  month,  or  per 
annum,  the  probable  expense  of  making  such 
provisions,  and  any  other  facts  available, 
this  for  the  purpose  of  showing  the  extent 
and  nature  of  Its  operations  and  the  reason- 
ableness of  its  demand,  for,  as  we  construe 
our  statute,  provision  that  is  reasonable 
must  be  made.  The  alternative  writ  recites 
relator's  ownership  of  the  mine,  the  prepara- 
tion made  by  it  for  mining  and  shipplng^ 
coal,  the  expenditures  incurred  by  it  therein, 
and  that  it  is  ready  to  mine  and  ship  coal; 
also,  the  acreage  owned  by  it,  and  its  readi- 
ness to  provide  the  material  and  pay  for  the 
labor  of  construction  of  such  side  track  and 
switch,  in  view  of  which  it  is  alleged  defend- 
ant was  willing  to  have  such  side  track  and 
switch  connection  made.  If  only  the  relator 
would  agree  to  the  terms  of  a  contract  which 
the  relator  conceived  to  be  unjust  and  oner- 
ous. These  recitals  of  the  alternative  writ 
we  think  present  a  prima  facie  case  entitling 
relator  to  relief. 

On  the  merits  the  return  of  defendant  ad- 
mits all  the  facts  which  we  deem  material; 
and  in  the  brief  of  counsel  they  say  that 
they  are  ready  to  admit  that  under  our  stat- 
ute defendant  would  be  required  to  make  a 
reasonable  provision  for  the  transportation 
of  coal  and  coke,  and  under  certain  circum- 
stances such  reasonable  provision  would  re- 
quire the  putting  In  of  switch  connections,, 
but  they  say  that,  before  defendant  can  be 
required  to  make  switch  connections  with  a 
private  side  track  for  relator.  It  must  be  al- 
leged and  proven  that  relator  has  sufficient 
product  to  offer  for  transportation  to  justify 
defendant  in  maintaining  and  operating  such 
side  track  and  switch,  that  they  can  be  made 
and  operated  safely  on  a  practicable  grade, 
and  that  relator  has  made  provisions  upon 
its  own  property  to  load  the  product  of  its 
mine.  As  we  have  said,  we  think  the  alter- 
native writ  sufficient  in  this  particular. 

The  defenses  relied  upon  by  defendant  In 
its  return  are,  first,  that  relator  seeks  to 
compel  defendant  to  enter  Into  a  contract 
with  it,  for  the  use  and  occupation  by  It, 
of  a  part  of  the  defendant's  right  of  way, 
with  its  coal  tipple  and  a  side  track ;  second, 
that,  if  the  first  proposition  be  not  Involved, 
another  object  of  the  writ  is  to  compel  the 
defendant  against  its  will  and  discretion  to 
construct  or  permit  relator  to  construct  on 
Its  private  right  of  way  a  side  track  for  the 
private  use  of  the  relator,  and  this  without 
showing  that  such  side  track  can  be  con- 
structed at  the  point  indicated  so  as  to  be 
safely  and  profitably  operated  by  the  de- 
fendant; and,  third,  that  there  is  no  warrant 
of  law  therefor,  and  that  the  court  is  with- 
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out  Jurisdiction  to  compel  by  mandamus  per- 
formance by  the  defendant  of  eitlier  of  said 
Acts.  It  is  conceded,  however,  tliat  relator 
has  the  right  to  compel  defendant  to  make 
suitable  provision  for  shipping  of  its  coal, 
but  that  it  has  not  a  clear  legal  right  to 
have  this  done  in  the  way  and  manner  re- 
quired, because  it  involves  the  taking  of 
Its  private  property  for  private  use,  which  is 
not  due  process  of  law,  and  violative  of  the 
provisions  of  article  14  of  the  amendment  of 
the  Constitution  of  the  United  States.  In  its 
first  proposition  we  think  the  defendant 
wholly  misconceives  the  purposes  of  the 
writ.  While  the  writ  recites  the  things  done 
and  negotiations  had  between  the  parties  in 
the  vain  endeavor  to  come  to  an  agreement. 
It  contains  no  command  that  defendant  en- 
ter into  any  agreement  with  the  relator. 
The  issues  presented  upon  the  writ  and  re- 
turn do  not  call  upon  us  to  decide,  and  we  do 
not  decide,  whether  as  an  original  proposi- 
tion the  relator  could  compel  defendant  by 
mandamus  to  permit  it  to  occupy,  with  its 
<roal  tipple,  a  part  of  the  defendant's  right 
-of  way.  This  the  relator  has  already  accom- 
plished, if  not  by  express  agreement,  at  least, 
-by  the  acquiescence  and  consent  of  the  de- 
fendant. The  evidence  shows  that  such  oc- 
cupancy by  other  coal  operators  has  in  many 
instances  been  permitted  in  the  same  coal 
field  by  the  Chesapeake  &  Ohio  Railway 
Company.  And  in  its  return  to  the  writ  in 
this  case  defendant  makes  no  real  objection 
to  such  occupancy  of  its  right  of  way  by  re- 
lator, either  with  its  coal  tipple  or  with  the 
proposed  switch  and  side  track,  if  only 
relator  will  accept  the  terms  of  the  contract 
proposed  by  it  in  relation  thereto,  a  condition 
not  suggested  or  required  by  it  in  its  propo- 
sition of  June  25.  1907. 

The  only  question  of  merit  presented  here 
is  the  legal  one,  covered  by  the  second  and 
third  defenses,  namely,  whether  under  our 
statute  defendant  can  be  compelled  by  man- 
damus, under  the  facts  and  circumstances  of 
this  case,  and  upon  the  conditions  proposed 
by  relator,  to  construct,  or  permit  relator 
to  construct,  the  side  track  as  proposed.  It 
is  conceded  that  reasonable  provision  may 
be  commanded.  Whether  the  proposed  side 
track  can  be  operated  safely  upon  a  proper 
grade  or  with  profit  to  the  defendant,  and 
also  the  question  whether  the  occupancy  of 
a  portion  of  the  defendant's  right  of  way 
therewith  as  required  is  reasonable,  are 
questions  which  it  seems  to  us  were  practi- 
cally determined  by  the  parties  themselves 
prior  to  the  issuance  of  the  present  writ; 
for  the  defendant  is  shown  to  have  consent- 
ed thereto,  or  at  least  acquiesced  therein, 
and  what  the  parties  themselves  had  deter- 
mined was  such  reasonable  provision  for  the 
transportation  of  relator's  coal  we  may  it 
seems  to  us  properly  assume  may  reason- 
ably be  required  by  the  mandate  of  the 
court,  at  least  until  a  different  showing  be 


made.  The  only  way  in  which  reasonable 
provision  could  be  made  for  transportation 
of  coal  delivered  from  a  tipple  into  cars 
would  be  by  building  a  side  track  connected 
by  a  switch  to  the  main  track  either  upon 
the  right  of  way  of  the  defendant  or  upon 
the  private  lands  of  the  relator.  The  par- 
ties determined  between  themselves  that  the 
proper  place  for  the  location  of  such  switch 
was  on  defendant's  right  of  way.  The  re- 
lator claims,  and  there  is  evidence  to  support 
Its  claim,  that  the  only  feasible  and  proper 
place  for  such  side  track  Is  on  defendant's 
right  of  way. 

But  has  the  court  power  by  mandamus  to 
compel  defendant  upon  terms  to  construct 
and  operate  the  proposed  side  track  and 
switch  connection  on  Its  right  of  way?  We 
think  It  has.  This  question  we  do  not  con- 
ceive to  be  covered  and  concluded,  as  defend- 
ant contends,  by  Missouri  Pacific  R.  Oo.  v. 
Nebraska,  164  U.  S.  408,  17  Sup.  Ot  190,  41 
Im  Bd.  489.  The  question  there  was  whether 
the  railroad  company  could  be  compelled  by 
mandamus  to  enter  into^  contract  with  re- 
lators, upon  like  terms  and  conditions  con- 
tained In  contracts  with  other  private  per- 
sons, permitting  them  to  build  and  maintain 
a  private  and  permanent  warehouse  upon 
the  defendant's  right  of  way.  The  state 
court  construing  the  statute  of  Nebraska  as 
conforming  to  the  Constitution  of  the  Unit- 
ed States  had  required  defendant  to  enter 
Into  such  a  contract  The  Supreme  Court 
conceded  the  right  of  the  railroad  company 
to  permit  its  grounds  to  be  occupied  by  oth- 
ers with  structures  convenient  for  the  re- 
ceipt and  delivery  of  freight  upon  its  rail- 
road so  long  as  a  free  and  safe  passage  was 
left  for  the  carriage  of  freight  and  passen- 
gers— citing  Grand  Trunk  R.  Co.  v.  Richard- 
son, 91  U.  S.  454,  23  L.  Bd.  856— but  says: 
"But  how  far  the  railroad  company  can  be 
compelled  to  do  so  against  its  will  is  a  whol- 
ly different  question."  But  the  court  says  In 
that  case:  ''This  court,  confining  itself  to 
what  is  necessary  for  the  decision  of  the 
case  before  it,  Is  unanimously  of  opinion 
that  the  order  in  question,  so  far  as  it  re- 
quired the  railroad  corporation  to  surrender 
a  part  of  its  land  to  the  petitioners  for  the 
purpose  of  building  and  maintaining  their 
elevator  upon  it,  was,  in  essence  and  effect, 
a  taking  of  private  property  of  the  railroad 
corporation  for  the  private  use  of  the  peti- 
tioners. The  taking  by  a  state  of  the  private 
property  of  one  person  or  corporation  with- 
out the  owner's  consent  for  the  private  use 
of  another  is  not  due  process  of  law,  and  Is 
a  violation  of  the  fourteenth  article  of  amend- 
ment of  the  Constitution  of  the  United 
States."  Many  cases  are  cited  for  this  prop- 
osition. This,  however,  is  not  the  proposi- 
tion we  have  before  us.  Nor  do  we  think 
Northern  Pacific  K  Co.  v.  Washington,  142 
U.  S.  492,  12  Sup.  Ot.  285,  35  L.  Ed.  1092,  a 
case  in  point  as  defendant  contends.     The 


634 


64  SOUTHEASTERN  REPORTER. 


(W.  Va. 


particular  point  decided  in  that  case  was 
that  without  legislative  action  making  it  the 
plain  duty  of  the  railroad  company  the  court 
was  without  Jurisdiction  to  compel  by  man- 
damus the  railroad  company  to  build  and 
maintain  a  railway  station  at  the  particular 
point  commanded.  In  that  case  the  court 
quotes  extensively  from  People  v.  New  York, 
L.  E.  &  W.  R.  R.  Oo.,  104  N.  Y.  58,  66.  67,  9 
N.  E.  866,  58  Am.  Rep.  484.  The  question 
in  the  New  York  case  was  whether  without 
legislative  requirement  the  defendant  com- 
pany could  be  compelled  by  mandamus  to 
build  a  station  house  at  the  particular  point 
commanded  by  the  writ.  The  statutes  of 
New  York  permitted  railway  companies  for 
public  use  in  the  conveyance  of  passengers, 
persons,  and  property  to  erect  and  maintain 
all  necessary  and  convenient  buildings  and 
stations  for  the  accommodation  and  use  of 
their  passengers,  freight,  and  business.  But 
the  court  said,  contrary  to  the  finding  of  the 
railroad  commissioners,  that:  "As  the  duty 
sought  to  be  imposed  upon  the  defendant 
is  not  a  specific  <^ty  prescribed  by  statute, 
either  in  terms  or  by  reasonable  construc- 
tion, the  court  cannot,  no  matter  how  ap- 
parent the  necessity,  enforce  its  performance 
by  mandamus.  It  cannot  compel  the  erec- 
tion of  a  station  house  or  the  enlargement 
of  one.  •  •  •  As  to  that  the  statute  Im- 
ports an  authority  only,  not  a  command,  to 
be  availed  of  at  the  option  of  the  company 
in  the  discretion  of  its  directors,  who  are 
empowered  by  statute  to  manage  its  af- 
fairs," etc.  After  that  decision  in  New  York 
the  liegislature  (Laws  1892,  p.  1382,  c.  676) 
amended  the  statute,  giving  the  railroad 
commissioners  general  supervision  over  all 
railroads,  and  empowering  them  to  require 
additional  terminal  facilities,  and  the  courts 
power  and  authority  to  enforce  their  just 
and  reasonable  decisions  and  recommenda- 
tions by  mandamus,  subject  to  appeal.  It 
may  be  proper  to  note  that  Justices  Brew- 
er, Field,  and  Harlan  dissented  in  Northern 
Pacific  R.  Co.  V.  Washington.  Justice  Brew- 
er says  m  his  dissenting  opinion:  "A  rail- 
road corporation  has  a  public  duty  to  per- 
form, as  well  as  a  private  interest  to  sub- 
serve, and  I  never  before  believed  that  the 
courts  would  permit  It  to  abandon  the  one 
to  promote  the  other.  Nowhere  in  Its  char- 
ter Is  in  terms  expressed  the  duty  of  carry- 
ing passengers  and  freight.  Are  the  courts 
impotent  to  compel  the  performance  of  this 
duty?  Is  the  duty  of  carrying  passengers 
and  freight  any  more  of  a  public  duty  than 
that  of  placing  its  depots  and  stopping  Its 
trains  at  those  places  which  will  best  accom- 
modate the  public?  If  the  state  of  Indiana 
incorporates  a  railroad  to  build  a  road  from 
New  Albany  through  Indianapolis  to  South 
Bend,  and  that  road  is  built,  can  It  be  that 
the  courts  may  compel  the  road  to  receive 
passengers  and  transport  freight,  but  in  the 
absence  of  a  specific  direction  from  the  Leg- 


islature, are  powerless  to  compel  the  road  to 
stop  its  trains  and  build  a  depot  at  Indianap- 
olis? I  do  not  so  belittle  the  power  or  duty 
of  the  courts.'*  As  we  have  said,  the  purpose 
of  the  present  writ  Is  not  to  command  a  con- 
tract for  the  building  of  a  permanent  struc- 
ture by  the  relator  on  the  right  of  way.  The 
writ  contemplates  no  such  object  It  com- 
mands a  reasonable  provision  for  the  trans- 
portation of  relator's  coal  offered  for  ship- 
ment which  the  statute  authorizes.  Such 
reasonable  provision  does  not  Involve  the 
permanent .  maintenance  of  the  proposed 
switch  and  side  track.  Nor  does  the  writ 
command  defendant  to  continue  the  same 
Indefinitely  as  a  permanent  structure.  Jones 
V.  Newport  News,  etc.,  Co.,  65  Fed.  739,  IS  C. 
O.  A.  95,  81  U.  S.  App.  92;  Detroit  etc.,  Ry. 
V.  Interstate  Commerce  Commissioners,  43 
U.  S.  App.  308,  74  Fed.  803,  21  C.  C.  A.  103. 
In  Missouri  Pacific  R.  Co.  v.  Nebraska,  su- 
pra, the  court  emphasizes  the  fact  that  the 
"order  in  question  was  not  limited  to  tempo- 
rary use  of  tracks,  nor  to  the  conduct  of  the 
business  of  the  railway  company.  But  It  re- 
quired the  railway  company  to  grant  to  the 
petitioners  the  right  to  build  and  maintain 
a  permanent  structure  upon  Its  right  of 
way."  In  Jones  v.  Newport  News,  etc.,  Oo., 
supra,  referring  to  the  latest  Illinois  case  re- 
lied upon,  says:  "The  Supreme  Court  of 
that  state  has  held  that  the  railroad  com- 
pany has  a  discretion  to  say  In  what  particu- 
lar manner  the  connection  shall  be  made 
with  its  main  track,  but  that  this  discretion 
is  exhausted  after  the  completion  of  the 
switch  and  Its  use  without  objection  for  a 
number  of  years";  but  says  the  court  "this 
is  very  far  from  holding  that  there  is  any 
common-law  liability  to  maintain  a  side 
track  forever  after  it  has  once  been  establish- 
ed." And,  referring  to  other  Illinois  cases, 
the  same  court  says:  •*They  depended  on 
statutory  obligations,  and  were  not  based  up- 
on the  common  law."  In  Missouri  Pacific  R. 
Co.  V.  Nebraska  the  court  says  of  that  case: 
"Nor  does  It  present  any  question  as  to  the 
power  of  the  Legislature  to  compel  the  rail- 
road company  Itself  to  erect  and  maintain 
an  elevator  for  the  use  of  the  public,  or  to 
compel  it  to  permit  to  all  persons  equal  fa- 
cilities of  access  from  their  own  lands  to  its 
tracks,  and  of  the  use  from  time  to  time  of 
those  tracks,  for  the  purpose  of  shipping  or 
receiving  grain  or  other  freight,  as  in  Rhodes 
V.  Northern  P.  R.  Co..  34  Minn.  87,  24  N.  W. 
347,  in  Chicago  &  N.  W.  R.  Co.  v.  People,  56 
111.  366,  8  Am.  Rep.  690,  and  in  Hoyt  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  93  111.  601."  We  quote 
from  these  decisions  for  the  purpose  of  show- 
ing how  differently  the  courts  view  the  sub- 
ject where  there  is  a  demand  for  the  erec- 
tion of  permanent  structures  for  private  use 
on  a  railroad  right  of  way,  and  where,  as  in 
this  case,  the  demand  relates  to  a  temporary, 
structure  to  be  placed  thereon  under  the  di- 
rection and  control  of  the  railroad  company. 
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We  are  of  opinion,  on  the  authority  of  these 
<*a8e8,  that  our  statute  requiring  that  reason- 
able provision  to  be  made  justifies  In  part 
the  writ  in  this  case,  and  that,  unless  Tire 
give  this  statute  such  construction,  it  will 
not  accomplish  the  purposes  Intended  by  the 
Legislature,  and  leave  the  subject  entirely 
within  the  control  and  discretion  of  railroad 
companies. 

But  is  relator  entitled  to  all  the  relief  com- 
manded by  the  mandamus  nisi?  It  com- 
mands, first,  "that  you  connect  the  side  track 
constructed  by  relator,  Mt.  Hope  Coal  &  Coke 
Company,  at  Its  mines,  with  your  railway 
line,  or  permit  said  relator  to  make  said  con- 
nection"; second,  "that  you  furnish  to  said 
relator,  Mt.  Hope  Coal  &  Coke  Company,  its 
due  and  proper  proportion  of  the  railroad 
cars,  and  equipment  available  for  coal  ship- 
ments from  the  region  In  which  the  mines 
of  said  relator  is  located,  and  place  such  cars 
upon  said  side  track  and  remove  the  same 
when  loaded  in  the  usual  way  In  which  such 
cars  are  placed  and  removed  for  other  ship- 
pers upon  your  railroad  line";  and,  third, 
"that  you  cease  and  desist  from  discriminat- 
ing against  said  relator,  Mt.  Hope  Coal  & 
Coke  Company,  and  in  favor  of  the  Sher- 
wood Coal  &  Coke  Company  and  the  Price- 
Hill  Colliery  Company,  in  the  matter  of 
switch  connections,  distribution  of  cars,  and 
other  facilities."  We  find  on  the  pleadings 
and  proofs  the  relator  entitled  to  only  such 
relief  as  Is  covered  by  the  hrst  command  of 
the  writ  It  Is  not  alleged  or  proven  that  the 
relator  has  ever  demanded  of  the  defendant 
or  that  the  defendant  has  ever  refused  to 
furnish  a  due  and  proper  proportion  of  the 
cars;  nor  do  we  think  it  is  sufficiently  al- 
leged, and  It  is  not  proven,  that  the  defend- 
ant has  discriminated  against  the  relator  In 
favor  of  the  other  companies  mentioned  In 
the  matter  of  switch  connection,  distribution 
of  cars,  and  other  facilities.  On  the  con- 
trary, the  return  and  the  evidence  show  that 
there  is  no  such  company  as  the  Sherwood 
Coal  &  Coke  Company;  that  the  Price-Hill 
Colliery  Company  is  not  a  producer  of  coal 
at  all,  but  that  the  Price-Hill  Fuel  Company, 
the  owner  and  operator  of  two  coal  mines, 
known  as  the  Sherwood  and  Price-Hill  mines, 
has  tipples  and  side  tracks  upon  its  own  land 
and  premises,  and  that  said  Price-Hill  Fuel 
Company  has  entered  Into  a  contract  embody- 
ing the  same  terms  ofiTered  relator,  and  which 
it  refused  to  accept;  and  that.  In  fact,  there 
has  l)een  no  discrimination  against  the  relator 
in  this  respect.  What,  then,  is  the  proper 
disposition  to  make  of  the  case?  The  old 
and  rigid  rule,  still  adhered  to  In  some  Juris- 
dictions, was  that  the  peremptory  writ  of 
mandamus  must  strictly  follow  the  command 
of  the  alternative  writ;  and  that.  If  all  that 
is  asked  in  the  alternative  writ  cannot  be 
granted,  nothing  that  is  asked  can  be  grant- 
ed. This  rule  is  referred  to,  and  recognized, 
in  our  own  cases  of  Fisher  v,  Charleston,  17 


W.  Va.  «28,  640,  Doollttle  T.  County  Court, 
28  W.  Va.  158,  and  Hebb  v.  Cayton,  45  W.  Va. 
578,  32  S.  B.  187.  See,  also,  26  Cyc.  490,  401, 
and  cases  cited  in  notes.  But  this  rule  In 
the  later  cases  has  been  very  much  relaxed, 
and  in  those  states  where  either  by  statute  or 
by  the  prevailing  rules  of  practice  the  right 
of  amendment  of  pleadings  has  been  extend- 
ed to  writs  of  mandamus  the  practice  now  is 
to  direct  the  mandate  of  the  alternative  writ 
to  be  so  amended  as  to  conform  to  the  com- 
mand of  the  peremptory  writ  In  Fisher  y. 
Charleston,  supra,  the  practice  followed  on 
writ  of  error  was  to  set  aside  the  order  of 
Judgment  awarding  the  peremptory. writ,  and 
remand  the  case  to  the  lower  court  with  di- 
rections to  issue  a  new  alternative  writ  com- 
manding that  to  be  done  which  was  Justified 
by  the  pleading  and  proofs.  In  legal  effect  an 
amendment  of  the  original  writ  In  this 
state  the  rules,  including  the  rules  relating  to 
amendments  of  pleadings,  are  applicable  to 
mandamus,  and,  If  the  alternative  writ  be 
amended  after  service,  it  need  not  be  then 
served  in  its  amended  form.  Fisher  v. 
Charleston,  17  W.  Va.  628;  Town  of  Mason 
V.  Railroad  Co.,  61  W.  Va.  183,  189,  41  S.  E. 
418.  The  mandate  of  the  writ  is  peculiarly 
within  the  control  of  the  court  It  need  not 
in  the  first  instance  conform  to  the  prayer 
of  the  petition.  The  court  may  fashion  It  to 
suit  the  case  made  by  the  petition.  Fisher  v. 
Charleston,  supra,  630.  U  the  court  may 
thus  control  the  writ  at  the  time  of  directing 
it,  there  is  no  good  reason  why  it  may  not 
control  it  afterwards  by  amendment,  so  as 
to  make  it  conform  to  the  mandate  of  the 
peremptory  writ.  This  practice  is  fully  Jus- 
tified by  modern  decisions  and  text-writers, 
and  we  are  of  opinion  it  is  the  proper  prac- 
tice, and  should  be  followed  in  this  state,  al- 
though resulting  in  a  modification  to  some 
extent  of  the  rule  heretofore  recognized  and 
followed.  2  Dillon,  Mun.  Corp.  (4th  Ed.)  9 
879;  High  on  Extraordinary  Legal  Rem.  (3d 
Ed.)  §  519;  State  ex  rel.  v.  Crites,  48  Ohio 
St.  142,  173,  26  N.  B.  1052;  State  ex  rel.  v. 
Acting  Board  of  Aldermen,  1  S.  C.  30:  State 
ex  rel.  v.  Baggott,  96  Mo.  68,  71,  8  S.  W.  737; 
United  States  ex  rel.  v.  Union  Pac.  H.  Co., 
4  Dillon,  479  (syl.  5),  Fed.  Cas.  No.  16,601; 
26  Cyc.  490,  401. 

The  pleadings  and  proofs  we  think  entitle 
the  relator  to  a  peremptory  writ  of  man- 
damus directed  to  defendant,  commanding  it, 
on  condition  that,  before  beginning  the  work, 
the  relator  shall  pay  or  secure  to  be  paid  to 
it  the  cost  and  expense  thereof,  to  commence 
forthwith  and  to  complete  as  soon  as  practi- 
cable a  safe  and  suitable  side  track,  connect- 
ing the  same  by  a  switch  with  relator*s  mines, 
using  the  location  graded  and  prepared  by 
the  relator,  and  the  ties,  rails,  and  other 
materials  furnished  by  it,  as  far  as  consist- 
ent with  proper  side  track  and  switch  con- 
struction, or  permit  relator  to  do  said  work 
in  accordance  with  said  specifications.     It 
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will  therefore  be  so  ordered;  and  also  that 
the  alrernative  writ  be  so  amended  as  to  con- 
form In  all  respects  to  the  peremptory  writ 
directed  thereby. 


V65  W.  Va.  493^ 

BERRY  V.  COLBORN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virgiiiia. 

April  20,  1909.) 

1.  Appeal  and  Ereoe  (§  987*)  —  Review — 
Questions  of  Fact— Finding  by  Teial 
Court. 

The  rule  giving  great  weight  in  the  appel- 
late court  to  the  finding  of  the  trial  court  on  a 
question  of  fact  lays  no  restraint  upon  the  pow- 
er of  the  former  to  ascertain  by  full  and  care- 
ful Investigation  and  analysis  of  the  evidence 
what  the  facts  and  circumstances  are,  and 
whether  the  general  finding  Is  consistent  there- 
with. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3893-3896;  Dec.  Dig.  § 
987.*] 

2.  Evidence  (§  587*)— Sufticienct— Intent. 

Flat  contradiction  in  oral  testimony  as  to 
intent  and  purpose,  obscuring  the  truth  and  ren- 
dering it  impossible  to  ascertain  the  same  from 
such  evidence  with  reasonable  certainty,  justi- 
fies resort  to  the  circumstances  as  the  safer 
guide,  and  their  value  and  weight  are  determin- 
ed by  their  intrinsic  character  and  tendency  to 
produce  mental  conviction  rather  than  their 
number. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2436;    Dec.  Dig.  §  587.»] 

3.  Joint  Adventures  (§  4*)— Mutual  Rights 
AND  Liabilities— Good  Faith. 

Two  or  more  persons  associated  together  in 
a  joint  enterprise,  contemplating  pecuniary  gain 
and  advantages,  under  an  agreement  to  combine 
their  energies  or  means,  or  both,  for  the  accom- 
plishment thereof,  stand  in  a  relation  of  confi- 
dence analogous  to  that  subsisting  between  part- 
ners, and  each  most  observe  toward  the  others 
the  utmost  good  faith. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Dec  Dig.  §  4.*] 

4.  Joint  Adventures  (§  4*)- Mutual  Rights 
AND  Ljabilities— Secret  Profit. 

One  of  such  persons  cannot,  consistently 
with  equity  and  conscience,  take  to  himself  a 
secret  profit  produced  by  the  joint  effort  or 
work,  and  all  such  gain  must  be  accounted  for 
in  the  settlement  of  the  social  business  and 
distribution  of  assets  if  demanded  of  him. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent.  Dig.  §  3 ;   Dec.  Dig.  S  4.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Marshall 
County. 

Bill  by  J.  W.  Berry  against  C.  B.  Colbom 
and  others.  Decree  for  defendants,  and  com- 
plainant appeals.     Reversed  and  remanded. 

J.  A-.Ewing  and  C.  C.  Newman,  for  appel- 
lant. J.  B.  Sommerville  and  Hubbard  &  Hub- 
bard, for  appellees. 

POFFENBARGER,  J.  A  bill  filed  In  the 
circuit  court  of  Ohio  county  by  J.  W.  Berry 
to  obtain  a  share  in  a  commission  of  $10,000, 
which  the  Mound  Coal  Company  agreed  to 
pay  as  compensation  for  the  negotiation  of 


a  lease  of  its  coal  property  to  one  J.  E.  Bed- 
ding, with  the  privilege  of  purchasing  the 
same  at  any  time  before  January  1,  1911,  for 
the  sum  of  $150,000,  was  dismissed  after  a 
hearing  on  the  merits,  and  Berry  has  ap- 
pealed. 

One  Charles  D.  Ames  was  made  a  defend- 
ant as  an  associate  of  Heddlng  in  the  pur- 
chase. J.  C.  McKinley,  president  of  the 
Mound  Coal  Company,  was  made  a  defend- 
ant In  his  individual  capacity;  he  having 
been  active  in  procuring  the  services  of  the 
agents.  The  real  defendant,  however,  is  C. 
B.  Colbom,  a  real  estate  broker  or  agent, 
who  claims  the  entire  commission.  Berry's 
bill  proceeds  upon  the  theory  of  his  associa- 
tion as  agent  with  Colborn.  The  lease  was 
executed  on  the  19th  day  of  October,  1905, 
and  Colborn,  admitting  that  he  bad  been  pre- 
viously associated  with  Berry  In  an  effort 
to  sell  the  property,  claims  this  relationship 
had  ceased  at  the  time  of  the  execution  of 
the  lease,  and  denies  the  right  of  Berry  to 
participate  In  the  commission  arising  there- 
from. On  the  9th  day  of  May,  1905,  the  coal 
company  executed  and  delivered  a  written 
instrument  by  which  it  authorized  Berry,  one 
Simon  Kline,  and  the  firm  of  Colborn  and 
Robinson  to  present  a  buyer  for  its  property, 
and  agreed  to  pay  them  a  commission  of 
$5,000  In  case  a  "sale,  trade,  or  deal  or  ex- 
change*' of  the  property  should  be  made  di- 
rectly or  indirectly  through  the  instrumen- 
tality of  the  parties  named.  The  right  thus 
given  was  made  exclusive  until  May  30,  1905. 
Under  this  arrangement,  efforts  to  sell  the 
property  were  made,  in  which  Colborn  seems 
to  have  been  more  active  and  Influential  than 
any  of  the  others.  He  conducted  the  corre- 
spondence with  parties  In  Pennsylvania  and 
met  them  personally,  while  Berry  furnished 
him  information  concerning  the  property,  ac- 
quired from  McKinley,  which  he  calls  "da- 
ta," and  stood  ready  to  take  prospective  pur- 
chasers through  the  mine  and  show  them  the 
qualities  and  advantages  of  the  property.  His 
claim  is  founded  upon  an  alleged  agreement 
with  Colborn  for  a  share  In  the  commission 
and  the  rendition  of  services  of  the  kind  Just 
indicated.  While  this  right  of  sale  was  in 
force  the  agents  consulted  one  another  and 
were  jointly  interested.  Notwithstanding  the 
expiration,  on  May  •  30th,  of  the  exclusive 
right  of  sale,  this  association  and  combina- 
tion of  effort  continued  without  interruption 
until  the  22d  day  of  September,  1905,  when 
the  coal  company,  by  letter,  directed  to  Col- 
born and  Colbom  and  Robinson,  revoked  the 
power  given  on  the  9th  day  of  May,  1905, 
and  directed  them  to  consider  "all  arrange- 
ments, negotiations  and  options  canceled,  ef- 
fective at  once."  But,  according  to  the  tes- 
timony of  McKinley,  Berry,  and  others,  the 
agents  were  verbally  authorized  on  the  next 
day,  September  23,  1905,  to  continue  their 
efforts  to  obtain  a  purchaser.    The  object  of 
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this  seems  to  have  been  to  place  beyond 
doubt  or  question  the  release  or  expiration 
of  the  exclusive  right  of  sale  originally  giv- 
en. Berry  says  he  went  to  Colbom  on  the 
23d  day  of  September,  and  told  him  McKin- 
ley  had  authorized  them  to  continue  their  ef- 
forts, and  that  Colborn  agreed  to  do  so.  The 
latter  had  received  the  letter  of  revocation 
on  that  morning  or  the  preceding  evening, 
and,  considering  the  matter  at  an  end,  had 
written  a  letter  to  some  contemplated  pur- 
chaser telling  him  so,  but  said  he  would  de- 
stroy it  and  go  on  with  the  enterprise.  This 
Colbom  denies,  but  there  was  no  cessation 
of  his  effort  to  dispose  of  the  property.  Ad- 
mitting that  Berry  came  in  and  saw  him 
him  after  the  notice  of  revocation  had  been 
received,  he  says  the  conversation  between 
them  was  exactly  contrary  to  what  Berry 
says  it  was.  He  says  Berry  expressed  the 
opinion  that  ^McKlnley  would  let  them  go  on, 
and  he  replied  that  he  would  have  nothing 
more  to  do  with  it,  and  says  he  told  Berry  he 
had  written  a  letter  to  a  contemplated  pur- 
chaser telling  him  to  come  and  look  at  the 
property,  and  thereupon  tore  it  up.  His 
claim  is  that  subsequently  the  coal  company 
authori7.ed  him  to  negotiate  a  lease,  not  a 
sale,  of  it,  and  that,  although  Berry  had  been 
interested  in  the  original  agreement  and  ef- 
fort to  sell,  he  had  no  part  or  interest  in  the 
new  agreement  for  commission  to  arise  from 
the  negotiation  of  the  lease  thereof.  The 
verbal  authorization  to  Berry  to  continue  his 
effort  to  procure  a  purchaser  was  never  with- 
drawn. McKinley  says  he  had  personal  and 
telephone  communication  with  him  concerning 
the  prospects  of  sale  after  the  23d  day  of 
September,  1905,  and  furnished  him  a  re- 
vised statement  or  memorandum  of  the  prop- 
erty, both  real  and  personal,  as  a  means  of 
aiding  him  In  his  negotiations  or  efforts.  A 
copy  of  this  statement  is  exhibited  with  Mc- 
Kinley's  deposition.  He  says,  however,  that 
about  a  week  after  the  23d  of  September  he 
met  Colborn,  who  stopped  him  and  asked  him 
what  was  being  done  about  the  Mound  Coal 
Company,  and,  being  informed  that  nothing 
had  been  done,  asked  the  privilege  of  nego- 
tiating a  lease  of  it,  which  was  granted.  He 
saw  nothing  more  of  Colbom  until  after  Oc- 
tober 19th,  but  had  a  conversation  with  him 
over  the  telephone  on  that  date.  He  furnish- 
ed Colborn  no  information,  but  talked  with 
Berry  from  time  to  time  over  the  telephone 
about  the  property.  Even  after  that  date, 
the  date  of  the  agreement  of  the  lease,  Mc- 
Kinley conversed  with  Berry  about  the  prop- 
erty, but  gave  him  no  information  as  to  what 
had  been  done.  He  explains  this  by  saying 
they  did  not  want  to  make  the  matter  pub- 
lic, as  they  were  in  doubt  about  its  consum- 
mation, and  they  had  been  requested  by  Col- 
born not  to  mention  it  to  Berry  or  anybody 
else.  Berry  was  specifically  named  as  one  of 
the  parties  to  whom  it  was  not  to  be  com- 
municated. Thr.t  McKinley  kept  Berry  in- 
terested in  the  property  after  September  23d 


is  further  shown  by  the  testimony  of  Harry 
R.  Jungling,  an  employ^.  He  says  McKinley 
called  Berry  up  frequently  and  talked  to  him 
about  the  disposition  of  the  property.  He  al- 
so heard  conversations  between  Colbom  and 
McKinley,  or  rather  heard  McKinley  talk  to 
Colbom  over  the  telephone,  and  tell  the  lat- 
ter Berry  knew  nothing  of  the  leasing  of  the 
property,  and  ask  him  if  he  did  not  think 
Berry  would  he  "hot"  and  ought  to  have 
something  out  of  the  transaction.  Heddlng 
and  Ames,  accompanied  by  Colborn,  came  to 
look  at  the  property  on  the  18th  or  19th  of 
October,  and  Berry  took  them  through  the 
mine.  Heddlng  says  he  had  come  to  Wheel- 
ing to  look  at  the  Glendale  coal  property,  but 
Colborn  told  him  it  had  been  sold,  and  sug- 
gested that  he  go  to  'Mounds v  11  le  and  look 
at  the  Mound  Coal  Company  property.  He 
says  he  did  not  inform  Berry  that  he  contem- 
plated purchasing  the  property,  but  admits 
having  asked  him  about  the  condition  of  the 
mine.  He  says  he  had  had  previous  corre- 
spondence with  Colborn  concerning  the  Glen- 
dale property,  in  which  the  latter  had  merely 
referred  to  the  Mound  Coal  Company  proper- 
ty, and  that  on  the  18th  day  of  October  Col- 
bom had  shown  l^im  the  "data"  of  that  prop- 
erty. He  thinks  it  was  not  the  last  paper. 
McKinley  had  given  to  Berry;  his  recollec- 
tion being  that  it  was  not  so  full  and  com- 
plete as  that  paper,  but  he  was  unable  to 
point  out  any  particular  difference  between 
them.  Berry  says  Colbom  called  him  up  by 
telephone  some  time  after  September  23d 
and  asked  him  for  the  memorandum,  and  he 
thereupon  called  for  McKinley,  who  was  not 
then  in,  but  who  on  the  next  morning  called 
him  up,  and,  on  being  told  that  Colborn  need- 
ed the  paper,  promised  to  prepare  it  imme- 
diately. On  the  next  morning  he  received  it 
by  mail  and  mailed  it  to  Colbom,  and  on  the 
next  morning  had  called  him  up  by  telephone 
to  know  if  he  had  received  it,  and  he  said  he 
had.  He  heard  nothing  more  from  Colbom 
until  the  evening  of  October  17th,  when  he 
told  him  over  the  telephone  he  would  be  there 
the  next  day  with  some  parties  to  examine  the 
mine,  and  asked  him  to  have  everything  in 
good  shape.  Colborn  denies  all  this,  but  says 
he  had  some  conversations  and  transactions 
with  Berry  during  the  period  aforesaid  con- 
cerning another  piece  of  property  lying  on  the 
Ohio  side  of  the  river  and  owned  by  Berry's 
brother.  There  is  much  contradictory  evidence 
in  the  record  concerning  what  took  place  be- 
tween Berry  and  Colbom  on  September  23d ; 
the  former  insisting  that  Colbom  agreed  to 
continue  the  relation  previously  subsisting 
between  them  and  he  as  emphatically  deny- 
ing it.  As  to  the  substance  of  the  conversa- 
tion had  on  that  day.  Berry  is  sustained  by 
the  testimony  of  his  brother  and  Colbom  by 
one  Brown,  who  occupied  the  office  In  which 
the  conversation  occurred  jointly  with  Col- 
bom ;  the  latter  having*  desk  room  in  the  of- 
fice of  which  Brown  had  charge. 
On  the  issue  raised  by  the  pleadings  and 
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evidence,  largely  one  of  fact,  the  court  below 
found  in  favor  of  tbe  defendant,  and  he  In- 
vokes the  rule,  so  well  known  as  to  require  no 
citation  of  authority,  giving  such  finding 
weight  in  the  appellate  court  While  this 
rule  is  to  be  respected  and  observed,  no  case 
is  governed  by  it  that  does  not  fall  within 
it  Tbe  exception  to  it  is  as  well  established 
as  the  rule  itself,  and  the  appellate  court 
will  always  scrutinize  the  evidence  and  cir- 
cumstances to  enable  it  to  determine  wheth- 
er the  finding  is  contrary  to  the  evidence 
or  against  conscience.  We  said  in  Hursey  v. 
Hursey,  56  W.  Va.  148,  155,  49  S.  B.  367,  869, 
that  the  rule  "lays  no  restraint  upon  the 
power  of  the  court  to  make  a  full  investiga- 
tion, and  careful  analysis  of  the  evidence 
with  the  view  to  ascertaining  whether  there  is 
conflict  and  whether  the  decision  rests  upon 
findings  of  fact  supported  by  substantial 
proof."  Of  course,  no  sucfi  finding  should 
stand  against  the  great  weight  and  prepon- 
derance of  the  evidence.  The  verdict  of  a 
jury  will  be  set  aside  if  it  is  against  the 
plain  and  unequivocal  inferences  arising  from 
admitted  or  established  facts.  Chapman  v. 
Liverpool,  etc.,  Co.,  57  W.  Va.  895,  50  S.  B. 
601;  Davidson  v.  Pittsburg,  etc.,  R.  CO.,  41 
W.  Va.  407.  23  S.  B.  593;  Manss-Bruning 
Shoe  Co.  V.  Prince,  51  W.  Va.  510,  41  S.  B. 
907;  Johnson  v.  Bums,  39  W.  Va.  658,  20 
S.  B.  686.  The  court  below  proceeded  upon 
the  theory  that  an  entirely  new  arrangement 
and  contract  was  made  between  Col  bom  and 
the  coal  company  after  the  23d  day  of  Sep- 
tember, 1905,  to  which  Berry  was  not  a  par- 
ty, and  its  conclusion  seems  to  be  based  al- 
most wholly  upon  the  deviation  of  the  new 
arrangement  from  the  old.  or  the  fact  that 
the  new  agreement  was  for  the  negotiation 
of  a  lease,  while  the  old  one  was  for  the 
negotiation  of  a  sale.  His  written  opinion,  In- 
corporated in  one  of  the  briefs.  Indicates  that 
he  gives  controlling  effect  to  this  circum- 
stance. He  says:  "No  new  or  different  ar- 
rangement was  ever  made  by  Berry  after 
that,  and  it  is  clear  that  this  arrangement 
was  never  carried  out  The  purchaser  was 
never  produced,  and  the  $5,000  was  never 
earned.  Some  time  after  this  McKlnley  en- 
tered into  a  a  new  agreement  with  Colbom, 
under  which,  if  Colbom  produced  a  person 
who  would  lease  the  mine  upon  certain  condi- 
tions and  pay  a  stipulated  royalty,  Colbom 
should  receive  a  stipulated  commission.  This 
was  clearly  a  new  contract  between  Colbom 
and  the  coal  company.  Berry  was  not  a 
party  to  it  or  included  in  it."  He  proceeds 
to  point  out  then  that  Berry's  contract  or 
agreement  for  sale  still  subsisted  and  might 
be  performed  by  him  and  the  $5,000  commis- 
sion earned.  The  lease,  however,  it  will  be 
remembered,  gave  an  option  of  purchase  at  a 
certain  price,  which  put  it  beyond  Berry's 
power  to  effect  a  sale  of  the  property  after 
the  lease  had  been  executed.  This  super- 
seded the  whole  previous  arrangement  Fur- 
thermore, the  execution  of  the  lease  its^f 


put  a  new  face  on  the  whole  situation.  A 
piece  of  prox)erty  subject  to  a  20-year  lease 
is  quite  different  from  the  same  property  free 
from  lease  as  a  commercial  subject  if  we 
could  treat  the  two  authorizations  as  Inde- 
pendent, they  were  clearly  not  consistent  So 
regarded,  they  were  contradictory  and  con- 
fiicting.  But  in  our  opinion  they  were  not 
Independent  Tested  by  the  terms  used,  the 
so-called  new  arrangement  or  agreement  ex- 
cept as  to  the  amount  of  the  commission,  was 
included  in,  and  covered  by,  the  authority 
originally  given  in  writing  and  later  verbally 
renewed  in  part— continued  as  a  nonexclos- 
ive.  Instead  of  an  exclusive,  right  The  orig- 
inal authorization  was  not  limited  to  the 
production  of  a  purchaser.  Its  terms  were 
broader.  It  provided  for  the  payment  of  a 
commission  if  a  sale,  trade,  deal,  or  exchange 
should  be  directly  or  indirectly  made  through 
the  Instrumentality  of  the  agents.  It  would 
be  difficult  to  conceive  a  broader,  more  general 
power  of  disposition*  The  word  "deal,"  used 
in  this  connection,  seems  to  us  to  be  amply 
sufficient  in  breadth  and  scope  to  cover  the 
leasing  of  the  property.  The  agreement  to 
lease  was  new  in  a  subsidiary  sense  only.  It 
amounted  to  a  resolution  or  decision  to  select, 
act  upon,  or  follow  one  of  the  several  modes 
of  execution  of  the  general  plan  of  disposi- 
tion included  in  the  first  authorization,  and 
a  stipulation  for  increased  compensation.  In 
all  except  the  Increase  of  compensation,  it 
was  a  mere  change  of  procedure  or  mode  of 
execution,  not  constituting  even  a  modifica- 
tion of  the  original  agreement  All  the  cir- 
cumstances combine  In  argument  to  sustain 
the  position  of  Berry,  and  condemn  that  of 
Colbom.  He  says  he  told  Berry  he  had  quit, 
and  would  have  nothing  more  to  do  with  the 
property.  In  contradiction  of  this  he  secret- 
ly continued  and  effected  the  lease.  He  not 
only  did  that,  but  he  used.  In  his  subsequent 
efforts  and  operations,  the  papers  and  ma- 
terials furnished  him  by  Berry  for  the  pur- 
pose of  carrying  out  the  original  enterprise. 
It  is  strange  that  if  he  decided  to  quit  he 
did  not  return  to  Berry  the  memoranda  he 
had  furnished  him,  showing  the  character 
and  condition  of  the  property;  Berry  having 
just  told  him  he  thought  McKlnley  would  let 
them  go  on  and  expressed  a  desire  to  do  so. 
Is  it  possible  he  thought  this  memoranda 
would  be  useless  to  Berry,  or  that  his  deci- 
sion not  to  prosecute  further  would  neces- 
sarily put  an  end  to  the  letter's  efforts?  If 
Colbom  told  Berry  he  had  quit,  the  latter 
would  naturally  have  demanded  the  papers 
back.  His  not  having  done  so  and  Colbora's 
failure  to  offer  them  are  circumstances 
strongly  tending  to  support  Berry.  It  is  not 
likely  that  both  forgot  to  mention  the  papers. 
It  may  be  said  Colbom  does  not  admit  having 
received  memoranda  from  Berry.  Where  did 
he  get  the  memorandum  he  showed  Hedding? 
He  does  not  say  McKlnley  gave  him  any, 
and  Berry  proves  acquisition  of  them  from 
McKlnley  and  says  he  delivered  them  to  Col- 
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born,  who  admits  that  until  September  22, 
1905,  he,  lu  conjunction  with  Berry,  was  en- 
deavoring to  sell  the  property.  Is  it  likely 
he  was  carrying  on  negotiations  with  Stofer 
and  others  without  being  able  to  give  them 
any  information  about  the  property?  He 
showed  Hedding  a  memorandum.  McKlnley 
says  he  furnished  him  none,  but  did  furnish 
Berry  data.  What  is  the  plain  Inference  in 
view  of  the  previous  association  of  these 
men?  That  Berry  gave  Colborn  the  data  he 
got  from  McKlnley.  The  circumstances  clear- 
ly outweigh  Colbom's  protestations.  That 
there  was  a  verbal  authorization  to  Berry 
after  September  22d,  and  that  he  relied  upon 
it  and  acted  under  it  down  to  the  moment 
of  the  execution  of  the  lease  to  Heddiiptg  and 
even  afterwards,  and  believed  he  was  acting 
under  it,  when  he  showed  Hedding  and  Ames 
through  tbe  mine  and  gave  them  information, 
are  facts  overwhelmingly  established.  They 
do  not  depend  upon  his  testimony  alone. 
That  of  McKinley  proves  them.  It  was  in- 
tended that  he  should  do  so,  and  also  that  he 
should  be  kept  in  ignorance  of  the  negotia- 
tions for  a  lease.  The  testimony  of  McKln- 
ley establishes  this  fact.  Colborn  does  not 
pretend  to  have  given  Berry  notice  of  the  new 
contract  or  his  Independent  action.  He  took 
Hedding  and  Ames  to  the  mine,  and  turned 
them  over  to  Berry  precisely  as  he  would 
have  done  had  he  been  acting  under  the 
original  arrangement.  He  says  he  asked  Dr. 
Haning,  one  of  the  owners,  on  the  morning 
of  October  18th  to  arrange  with  Mr.  Hub- 
bard, another  of  them,  for  his  going  through 
the  mine  that  day,  and  thereby  Intimates  a 
supposition  on  his  part,  when  he  took  Hed- 
ding and  Ames  down,  that  they  had  so  ar- 
ranged. Mr.  Hubbard  says  nothing  of  it  In 
his  testimony,  and  Dr.  Hantng  was  not  ex- 
amined. Under  such  circumstances  there  is 
a  presumption  that  the  witnesses  would  not 
have  said  such  a  thing  had  occurred.  An  im- 
portant question  was  whether  Colborn  made 
the  arrangement  direct  with  Berry.  The  lat- 
ter says  he  did.  He  denies  it,  and  says  the 
company  did  it,  and  names  the  man  whose 
testimony  would  sustain  him  if  he  is  correct; 
but  fails  to  put  him  on  the  stand.  We  must 
assume  the  witness.  If  called,  would  have  tes- 
tified adversely  to  him  In  respect  to  that  mat- 
ter. Garber  v.  Blatchley.  51  W.  Va.  147,  41 
S.  E.  222;  Dewing  v.  Button,  48  W.  Va.  576, 
S7  S.  E.  670.  The  agreement  for  a  larger 
commission  than  that  originally  contemplated 
may  well  be  regarded  as  a  mere  modification 
of  the  old  arrangement.  Colborn  wanted 
more  money  and  the  exclusion  of  Berry.  To 
procure  the  additional  money,  he  no  doubt  in- 
timated to  McKlnley  intention  to  cease  his 
efforts  if  the  commission  were  not  increased. 
Tlie  inducement  or  consideration  for  the  in- 
crease is  not  explained  by  either  Colborn  or 
\J''Klnley.  A  lease  could  have  been  of  no 
greater  value  to  the  company  than  a  sale. 
Colborn  still  needed  Berry's  services,  for 
which  reason  he  was  not  notified.    The  coal 


company's  object  was  to  dispose  of  the  prop- 
erty. Who  should  receive  the  commlssioii 
was  a  matter  of  little  or  no  consequence  to 
it  It  did  not  feel  called  upon  either  to  aid 
or  obstruct  Colbom's  effort  to  obtain  Berry's 
services,  and  yet  exclude  him  from  participa- 
tion in  the  commission.  On  the  whole,  the 
circumstances  heavily  outweigh  the  testimony 
of  Colborn;  so  much,  indeed,  that  we  are 
bound  to  reverse  the  finding  of  the  trial 
court  Deeming  it  applicable,  we  quote  the 
following  from  Hale  v.  Hale,  62  W.  Va.  609, 
59  S.  B.  1056,  14  L.  R.  A.  (N.  S.)  221.  con- 
cerning the  weight  to  be  given  to  circumstan- 
ces when  oral  evidence,  as  to  Intent  and 
purpose,  is  conflicting:  "The  flat  contradic- 
tion of  the  direct  and  positive  oral  evidence, 
pro  and  con,  brin^  into  play  the  circumstan- 
ces and  necessarily  gives  them  unusual  prom- 
inence and  force.  To  them  the  court  must 
appeal  for  the  truth,  it  having  been  effectual- 
ly obscured  by  the  testimony  of  the  parties, 
and  the  duty  of  the  court  cannot  be  evaded 
or  excused  by  the  difliculty  or  palnfulness  of 
the  task.  Nor  is  its  investigation  or  power 
to  act  limited  by  the  mere  number  of  the 
circumstances  to  be  considered.  Their  in- 
trinsic character  and  power  to  carry  mental 
conviction  as  to  the  truth  is  always  allowed 
to  prevail." 

Though  the  court  below,  denying  the  right 
to  an  accounting  has  not  determined  the  basis 
thereof,  that  question  should  be  settled  here. 
As  we  have  concluded  the  plaintiff  Is  entitled 
to  participate  in  the  commission,  we  see  no 
reason  why  we  should  not  define  and  Indicate 
the  extent  of  the  right  of  participation.  The 
cause  is  to  be  remanded  for  an  accounting, 
and,  as  a  precaution  against  another  appeal. 
In  respect  to  a  matter  now  before  this  court 
and  susceptible  of  determination,  we  ought  to 
state  the  principal  governing  its  final  dispo- 
sition as  far  as  we  can  safely  do  so.  The 
relation  originally  subsisting  between  Berry 
and  Colborn  and  never  dissolved,  as  we  have 
concluded,  was  one  of  partnership  or  joint 
agency.  Strictly,  It  may  not  have  been  a 
partnership  In  all  respects,  but  It  was  a  joint 
enterprise,  involving  a  community  of  interest 
and  combination  or  union  of  effort,  elements, 
features,  or  factors  of  a  copartnership.  Nat- 
urally, then,  their  rights  ought  to  be  deter- 
mined by  the  principles  governing  copartner- 
Ship  as  far  as  they  are  applicable.  Between 
copartners,  trustees,  and  cestuls  que  trustent 
and  principal  and  agent  the  utmost  good 
faith  must  be  observed  and  practiced.  One 
partner  cannot  speculate  for  his  private  in- 
terest upon  the  assets  or  business  of  the  firm. 
Secret  private  advantages  cannot  be  taken 
by  the  trustee  at  the  expense  of  his  cestui 
que  trust  or  private  profits  directly  taken 
from  the  trust  In  any  way.  The  agent  can- 
not use  the  agency  as  a  means  of  secret  self- 
aggrandizement.  In  all  these  cases  the  secret 
profits  must  be  accounted  for,  if  the  asso- 
ciate or  cestui  que  trust  demands  an  account- 
ing.   As  to  the  application  of  this  prhiciple 
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4W^Qg  partners,  see  Tomlinson  t.  Polsley,  31 
W.  Va.  108,  5  S.  E.  457,  and  McMahon  v. 
McClernan,  10  W.  Va.  419.  As  to  Its  appli- 
cation between  principal  and  agent,  see  Dorr 
V.  Camden,  55  W.  Va.  226,  46  S.  B.  1014,  65 
L.  R.  A.  348.  The  relation  of  trustee  and 
cestui  que  trust  being  still  closer  and  more 
confidential  in  its  nature,  no  authority  need 
be  dted  for  the  application  of  the  doctrine 
between  them.  Applying  it  here,  we  hold 
that  Berry  is  entitled  to  one-half  of  the 
commission  earned  after  all  expenses  and 
proper  charges  thereon  shall  have  been  de- 
ducted. What  expenses,  if  any,  exist  and  are 
chargeable  against  the  fund,  is  a  matter  for 
ascertainment  in  the  court  below. 

From  the  principles  and  conclusions  above 
stated,  it  results  that  the  decree  complained 
of  must  be  reversed,  the  temporary  injunction 
reinstated,  and  the  cause  remanded  for  fur- 
ther proceedings. 

(65  W.  Va.  m 

IGUANO  LAND  &  MINING  CO.  y.  JONES 
et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  2,  1900.     Rehearing  Denied 

May  14.  1909.) 

1.  quiettng  tnxe  (§  8*)— grounds  of  relief 
—Cloud  on  Title. 

Equity  will  grant  relief,  by  way  of  enjoin- 
ing the  commission  of  such  acts  as  will  consti- 
tute, when  completed,  a  cloud  upon  title,  in  all 
cases  where  it  would  have  jurisdiction  to  re- 
move the  cloud  created  by  the  completion  of  the 
acts  which  are  sought  to  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. Cent.  Dig.  §§  34,  36;    Dec  Dig.  §  8.*] 

2.  Quieting  Title  (§  10*)— Title  of  Plain- 
tiff. 

Before  relief  will  be  granted  upon  a  bill  to 
remove  cloud  from  title,  plaintiff  must  be  in 
possession  of  the  land,  and  must  show  that  he 
has  good  title  thereto;  and,  in  order  to  claim 
successfully  the  benefit  of  a  deed  made  to  his 
remote  grantor,  which  operates  only  as  color  of 
title,  he  must  connect  himself  by  proper  convey- 
ances with  such  remote  grantor,  and  must  show 
possession  by  himself,  and  those  under  whom  be 
claims,  for  such  length  of  time  as  will  operate 
to  ripen  his  color  of  title  into  a  good  and  suf- 
ficient title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §§  36-42;    Dec.  Dig.  §  lO.*] 

3.  Judgment  (§§  562,  576*)— Judgments  Con- 
clusive—Servioe  or  Appearance— Judg- 
ment ON  Merits. 

In  order  for  a  former  adjudication,  made 
by  a  court  of  record,  to  operate  as  a  bar  to  an- 
other suit,  the  record  of  such  former  suit  must 
show  service  of  process  upon,  or  appearance  by, 
defendant,  and  judgment  or  decree  upon  the 
merits. 

fBd.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  U  562,  576.*] 

4.  Judgment  (§  951*)— Conclusiveness- Mat- 
ters IN  Issue— Parol  Evidence. 

Parol  evidence,  when  not  inconsistent  with 
the  record,  and  not  Impugning  its  verity,  is  ad- 
missible to  prove  that  a  former  suit  or  action, 
had  in  a  court  of  record  between  the  same  par- 
lies or  their  privies,  in  which  judgment  was  ren- 
dered on  the  merits,  involved  matters  in  issue  in 


the  suit  or  action  on  trial,  and  were  necessarily 
determined  by  the  first  judgment  or  decree. 

[Ed.  Noter-FOr  other  cases,  see  Judgment, 
Cent  Dig.  §  1811;  Dec  Dig.  §  951.*] 

5.  Corporations  (§  514*)— Actions— DeniaIi 
OF  Corporate  Existence— Sufficibnot. 
A  mere  recital,  in  the  answer  of  a  de- 
fendant, to  a  bill  filed  by  a  corporation,  although 
the  answer  is  sworn  to,  referrmg  to  plaintiff  as 
**a  pretended  corporation,"  is  not  sudi  a  denial 
of  the  existence  of  the  corporation,  under  section 
41,  c.  125,  of  the  Code  of  1899,  of  West  Vir- 
ginia (Code  1906,  S  3861),  as  puU  the  matter  in 
issue. 

[E}d.  Note.— For  other  cases,  see  Con>oratioDfl, 
Cent.  Dig.  §  2058;   Dec  Dig.  §  514.»1 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  CJourt,  Putnam  CJoonty. 

Bill  by  the  Iguano  Land  &  Mining  Com- 
pany against  R.  A.  Jones,  Mary  Patton  Hud- 
son, and  others.  Decree  for  complainant, 
and  Mary  Patton  Hudson  appeals.  Reversed 
and  rendered. 

Simms,  Enslow,  Fitzpatrick  &  Baker,  for 
apj^llant  J.  H.  Nash  and  Brown,  Jackson 
&  knight,  for  appellee. 

WILLIAMS,  J.  This  Is  a  suit  in  equity, 
brought  in  the  circuit  court  of  Putnam 
county  by  the  Iguano  Land  &  Mining  Com- 
pany, a  corporation,  against  B.  A«  Jones  and 
others  for  the  purpose  of  removing,  as  a 
cloud  upon  plaintifTs  title  to  a  tract  of  2,500 
acres  of  land,  the  claim  of  title  asserted  by 
the  defendants  to  a  portion  of  said  2,500 
acres,  and  for  the  purpose  of  enjoining  said 
defendants  from  asserting  title  thereto,  and 
from  taking  further  steps  to  redeem  their  ti- 
tle, which  is  admitted  to  be  forfeited,  and 
to  enjoin  them,  their  agents,  and  employes 
from  taking  possession  of,  or  cutting  timber 
upon,  any  part  of  said  2,500  acres  of  land 
claimed  by  plaintiff.  The  defendants  de- 
murred to  the  bin,  and  the  demurrer  was 
overruled.  Later  they  filed  their  answer, 
practically  denying  all  the  material  allega- 
tions of  plaintiff's  bill.  On  the  23d  day  of 
August,  1899,  a  temporary  injunction  was 
awarded  according  to  the  prayer  of  the  bill. 
A  survey  was  made  under  order  of  court, 
and  the  report,  accompanied  by  maps  made  of 
such  surveying  as  was  done  by  the  surveyor, 
constitutes  a  part  of.  the  record.  The  deposi- 
tion of  Jas.  L.  McLean  was  taken  on  behalf 
of  the  plaintiff,  and  the  cause  came  on  to  be 
finally  heard  on  the  23d  day  of  February, 
1902,  when  a  decree  was  made  perpetuating 
the  injunction.  From  this  decree  one  of  the 
defendants,  Mary  Patton  Hudson,  appealed. 

The  record  discloses  the  following  facts: 
That  the  plaintiff  claims  title  mediately  from 
Samuel  Hollingsworth,  who  was  the  patentee 
of  the  commonwealth  .of  Virginia  of  a  tract 
of  100,000  acres  of  land  situate  on  Pocatallco 
river,  a  tributary  of  the  Kanawha  river,  in 
what  was  then  Greenbrier  county.  This 
tract  passed  from  Hollingsworth  by  deed  to 
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Mathlas  Bruen,  who  devised  the  same  to  dif- 
ferent persons,  among  whom  were  plaintiff's 
remote  grantors.  In  1850  this  100,000  acres 
^ct  land  was  partitioned  among  Alexander 
McWhorter  Bnien,  Henry  Whitehouse,  and 
Frances  D.  Bmen  and  Mary  S.  Bmen,  ten- 
ants in  common,  by  which  partition  deed 
Alexander  McWhorter  Bruen  became  the 
owner  in  severalty  of  the  2,500  acres  claimed 
by  plaintiff.  On  the  2d  day  of  March,  1855, 
Alexander  McWhorter  Bruen  and  wife  con- 
veyed this  2,500  acres  to  E.  G.  Tyler,  and  on 
the  same  date  said  Tyler  executed  a  mort- 
gage upon  the  same  to  the  said  Alexander 
McWhorter  Bmen  to  secure  the  payment  of 
^22,500.  On  the  1st  day  of  July,  1875,  E.  B. 
Knight,  special  commissioner,  made  a  con- 
veyance of  this  land  to  E.  W;  Bond  and  J.  L. 
McLean,  in  the  proportion  of  two-thirds  to 
Bond  and  one-third  to  McLean.  This  deed 
recites  that  it  was  made  pursuant  to  decrees 
made  In  the  cause  of  A.  M.  Bruen  against  E. 
G.  Tyler  and  others.  In  the  circuit  court  of 
Putnam  county,  rendered  on  the  16th  day  of 
November,  1866,  the  11th  day  of  November, 
1868,  and  the  11th  day  of  June,  1869,  the  last- 
named  decree  confirming  the  sale,  and  a  de- 
cree on  the  3d  day  of  April,  1875,  appointing 
said  commissioner  to  make  the  deed.  Wit- 
ness McLean  states  in  his  deposition  that  he 
produced  for  the  inspection  of  the  defend- 
ants* counsel,  at  the  time  of  the  taking  of 
his  deposition,  a  certified  copy  of  the  will  of 
Mathlas  Bruen,  certified  copies  of  deeds  to 
plaintiff,  and  also  one  original  deed  to  E.  G. 
Tyler,  for  the  2,500-acre  tract;  but  this 
original  and  these  copies  do  not  appear  in 
the  record.  McLean's  deposition  also  proves 
that  the  plaintiff,  and  those  under  whom  it 
claims,  have  been  in  actual  and  continuous 
possession  of  said  2,500  acres  of  land  since 
1865,  and  have  paid  all  the  state  and  other 
taxes  charged  and  chargeable  thereon  since 
the  year  1865. 

Concerning  the  defendants'  title  to  1,137 
acres  of  land,  a  small  portion  of  which  ex- 
tends Into  the  boundary  of  the  2,500  acres 
claimed  by  the  plaintiff,  it  appears  that  in 
1865  there  was  granted  to  H.  O.  Middleton 
by  the  state  of  West  Virginia,  by  metes  and 
bounds,  a  tract  of  1,137  acres,  all  of  which 
lies  wholly  within  the  bounds  of  the  100,000- 
acre  Hollingsworth  grant,  and  a  small  por- 
tion of  which  extends  into  plaintlfTs  2,600- 
acre  tract  The  100,000-acre  Hollingsworth 
patent  is  an  Inclusive  and  exclusive  grant, 
and  from  its  operation  certain  small  surveys, 
made  by  a  man  by  the  name  of  Lockhart, 
were  expressly  excepted;  one  tract  being  a 
500-acre  survey,  another  400  acres,  and  still 
another  300  acres.  It  appears  from  the  rec- 
ord that  there  was  another  small  survey  of 
200  acres  made  by  Lockhart  which  Joins  his 
dOO-acre  survey  on  the  north,  a  small  por- 
tion of  which  is  Included  in  the  bounds  of 
plaintiff's  2,500  acres.  This  survey  is  older 
than  the  patent  nadir  whi.  H  plaintiff  claims 
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title,  but  it  is  not  one  of  the  excepted  snr 
veys;  it  is  not  mentioned  or  referred  to  U 
the  grant  to  Hollingsworth.  These  three  ex' 
cepted  surveys,  viz.,  300,  400,  and  500  acres, 
and  also  the  Lockhart  survey  of  200  acres, 
were  all,  on  the  22d  day  of  July,  1784,  grant- 
ed by  the  commonwealth  of  Virginia  to  Hen- 
ry Banks,  the  remote  assignee  of  Lockhart. 
The  Banks'  title  is  admitted  to  have  been 
forfeited  to  the  state  for  nonentry  on  the 
land  books  and  nonpayment  of  taxes  before 
the  date  of  the  grant  of  the  1,137  acres  was 
made  to  H.  O.  Middleton.  Reference  to  these 
several  grants  to  Banks  wUl  assist  very  ma- 
terially in  determining  their  relative  loca- 
tion. It  appears  from  the  grant  of  the  600 
acres  that  It  adjoins  the  400  acres,  and  from 
the  grant  of  the  200  acres  that  it  Joins  the 
300  acres  on  the  north;  and  the  400  acres 
Is  described  as  lying  on  the  northwest  branch 
of  Pocatalico,  a  branch  of  the  Great  (Kana- 
wha, about  three  miles  north  of  the  mouth 
of  the  Pocatalico,  and  the  300  acreB  Is  de- 
scribed as  lying  on  the  northwest  fork  of  the 
northwest  branch  of  the  Pocatalico,  a  branch 
of  the  Great  Kanawha.  The  500  acres  is  al- 
so described  as  lying  on  the  northwest  branch 
of  the  Pocatalico.  The  entry  of  the  300 
acres  recites  that  it  Is  near  his  400  acres. 
From  these  descriptions  It  appears  that  all 
four  of  these  surveys  lie  in  the  same  Immedi- 
ate vicinity,  and  that  the  300  and  200  acre 
tracts  Join,  and  that  the  400-acre  and  500-acre 
tracts  join,  but  are  not  all  contiguous. .  It  is 
claimed  by  the  defendants  that  H.  O.  Mid- 
dleton embraced  these  excepted  surveys 
within  the  bounds  of  the  1,137  acres,  for 
which  he  obtained  a  grant  in  1865;  but  it 
appears,  from  the  survey  and  map  filed  in 
this  cause,  that  the  1,137  acres  failed  to  in- 
clude about  half  of  the  500-acre  survey,  and 
also  about  half  of  the  300-acre  survey.  The 
400  acres  excepted  Is  not  located,  nor  does  it 
appear  from  the  record  whether  It  Is  em- 
braced within  the  bounds  of  the  1,137  acres 
or  not  Middleton  failed  to  enter  his  land 
on  the  land  books  of  Putnam  county,  and 
failed  to  have  the  same  assessed  with  taxes 
until  the  year  1874,  when  it  first  appears  on 
the  land  l>ooks  charged  to  Henry  O.  Middle- 
ton  for  the  taxes  of  said  year,  and  for  the 
preceding  years  back  to  1869,  inclusive.  But 
this  back  tax  does  not  appear  to  have  been 
paid.  In  1875  and  1876  it  appears  on  the 
land  books  in  the  name  of  Robert  Patton, 
under  whom  the  defendants  to  this  suit 
claim,  and  was  returned  delinquent  for  the 
nonpayment  of  taxes  for  those  years.  On 
the  5th  day  of  November,  1877,  it  was  sold 
for  such  delinquent  taxes,  and  purchased  by 
the  state.  On  the  10th  day  of  November, 
1879,  it  was  again  sold  in  the  name  of  Rob- 
ert Patton,  and  was  again  purchased  by  the 
state,  and  does  not  thereafter  appear  on  the 
books  of  said  county  charged  in  the  name  of 
either  Middleton,  Patton,  or  any  other  per- 
son.   In  1881  Nancy  Patton,  assignee  of  Rob- 
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ert  Patton,  was  permitted  to  redeem  by  pay- 
ment of  back  taxes  between  1875  and  1881, 
inclusive ;  but  she  failed  to  enter  it  on  the 
land  books,  and  it  again  became  forfeited. 

It  is  not  shown  that  the  defendants,  or 
those  under  whom  they  claim,  are,  or  ever 
have  been,  in  possession  of  any  part  of  the 
1,137  acres  involved  in  this  suit  It  further 
appears  from  the  map  and  surveys  in  this 
cause  that  the  entire  portion  of  the  1,137 
acres  lies  within  two  contiguous  tracts  of  2,- 
500  acres  each,  both  being  parts  of  the  100,- 
OOO-acre  Hollingsworth  grant  About  nine- 
tenths  of  this  1,137  acres,  which  is  in  the 
form  of  a  triangle,  lies  within  a  tract  of  2,- 
500  acres  now  owned  by  W.  F.  Whitehouse 
and  others;  and,  so  far  as  the  defendants' 
title  to  this  much  of  the  1,137  acres  is  con- 
cerned, it  was  adjudicated  and  settled  by 
this  court  in  the  suit  of  W.  F.  Whitehouse 
and  others  against  these  same  defendants, 
and  is  reported  in  60  W.  Va.  680,  55  S.  B. 
730,  12  L.  R.  A.  (N.  S.)  49.  And  the  prin- 
ciples enunciated  in  that  case  are  applicable, 
in  a  large  measure,  to  this  case,  but  do  not 
necessarily  control  it,  because  the  two  suits 
are  similar  in  many  respects,  and  differ  wide- 
ly in  other  and  material  matters.  The  plain- 
tiffs in  that  suit  claimed  under  identically 
the  same  title,  down  to  and  Including  the  par- 
tition deed  made  by  Miller,  commissioner,  as 
the  one  under  which  the  plaintiff  in  this 
case  claims.  The  evidence  in  the  two  causes 
was  nearly  the  same,  and  the  pleadings  in 
the  one  case  are  almost  a  fac  simile  of  the 
pleadings  In  the  other.  The  conclusions  of 
the  court  were  right  in  the  other  case;  and, 
if  the  facts  alleged  in  plaintiff's  bill  were 
sufficiently  proven,  the  logic  used  by  Brannon, 
J.,  In  the  Whitehouse  Case  would  apply  equal- 
ly as  well  to  this  case.  But  as  we  shall 
presentiy  point  out  there  is  a  wide  difference 
between  the  two  cases  on  material  points. 

Proceeding,  now,  to  the  consideration  of 
the  points'  relied  upon  by  defendants'  counsel 
as  errors  committed  by  the  lower  court,  it  is 
noted  that  the  first  point  raised  is  that  the 
court  erred  in  permitting  the  filing  of  plain- 
tiff's bill  while  a  proceeding  was  pending  in 
the  same  court  in  the  name  of  the  state  of 
West  Virginia  against  the  owners  of  the  1,137 
acres,  Middleton  land,  for  the  purpose  of  sale 
or  redemption.  It  is  insisted  that  the  plain- 
tiff to  this  suit  should  have  come  into  that 
proceeding  by  petition.  A  complete  answer, 
we  think,  to  this  objection  is  given  by  Bran- 
non, J.,  in  the  Whitehouse  Case  above  refer- 
red to,  which  is  that  said  proceeding  was  in- 
stituted at  the  request  of  the  defendants  in 
the  present  suit ;  that  it  was  very  irregular ; 
^at  there  was  no  order  of  publication,  as  re- 
quired by  chapter  105,  Code  1899  (sections 
3513-3535,  Code  1906);  that  the  plaintiff  to 
this  bill  was  not  made  a  party  to  that  pro- 
ceeding, either  by  name,  or  by  general  de- 
scription as  unknown  claimants  of  the  land, 
and  that  the  petition  or  bill  in  said  case,  and 


the  order  permitting  defendants  to  redeem, 
were  all  had  and  completed  in  one  day.  Con- 
sequently there  was  no  opportunity  given  this 
plaintiff  to  come  into  that  suit  before  the 
final  decree  permitting  redemption  had  been 
entered. 

The  second  point  insisted  on  la  that  the 
plaintiff  had  a  plain  and  adequate  remedy  at 
law.  This  point  is  also  settled  by  the  White- 
house  Case,  provided  the  plaintiff  has  shown 
sufficient  title  to  the  land  claimed  In  its  bilL 
How  can  it  be  said  that  plaintiff  had  an  ade- 
quate remedy  at  law,  if  it  has  valid  title  and 
is  in  actual  possession?  It  might  be  admit- 
ted that  the  irregular  proceedings  in  the 
name  of  the  state,  had  at  the  instance  of  the 
defendants,  and  for  the  purpose  of  permit- 
ting them  to  redeem  from  the  state  the  for- 
feited Middleton  title,  could  have  no  effect  to 
divest  the  plaintiff  of  its  title,  and  that  such 
proceeding  could  not  have  the  effect  to  dis- 
turb them  in  the  peaceable  enjoyment  of  their 
possession,  still  It  must  be  admitted  that  such 
proceeding  had  the  effect  to  create  a  cloud 
upon  plaintiff's  title,  and  very  likely  to  ma- 
terially affect  its  market  value.  Why,  there- 
fore, was  not  a  court  of  equity  open  to  give 
it  relief  by  way  of  enjoining  the  defendants 
from  any  further  proceedings,  the  effect  of 
which  was  undoubtedly  to  becloud  and  dis- 
credit its  title?  We  think  equity  clearly  has 
jurisdiction  in  such  a  suit  This  court  has 
frequently  held  that,  where  a  party  is  in  pos- 
session of  land,  holding  it  under  a  good,  l^al 
title,  equity  will  take  jurisdiction  of  a  suit 
by  him  to  remove  a  cloud  from  his  title. 
Moore  v.  McNutt,  41  W.  Va.  695,  24  S.  B. 
682;  De  Camp  v.  Carnahan,  26  W.  Va.  839; 
Smith  V.  O'Ke^e,  43  W,  Va.  172,  27  S.  B. 
353;  Hitchcox  v.  Morrison,  47  W.  Va.  206. 
34  S.  E.  993;  Holderby  v.  Hagan,  67  W.  Va. 
341,  50  S.  B.  437;  Whitehouse  v.  Jones,  60 
W.  Va.  680,  55  S.  E.  730,  12  L.  R.  A.  (N.  S.) 
49.  No  principle  of  equity  jurisdiction  seems 
to  be  any  more  firmly  established  by  adjudi- 
cations than  this. 

Will  equity  grant  relief  by  means  of  injunc- 
tion to  stop  or  prevent  acts  which,  if  fully 
accomplished,  would  constitute  a  cloud  on  ti- 
tle? We  think  this  question  has  also  been 
answered  in  the  affirmative  by  former  deci- 
sions of  this  court  Holderby  v.  Hagan,  su- 
pra, which  was  a  suit  to  enjoin  the  prosecu- 
tion of  an  ejectment  suit,  and  Moore  v.  Mc- 
Nutt, supra.  This  last-named  case  T^as  a 
suit  by  Moore,  the  owner  of  land,  against 
McNutt  commissioner  of  school  lands,  to  en- 
join him  from  further  proceeding  to  sell,  as 
school  lands,  certain  tracts  of  land  that  lay 
withli^  the  plaintiff's  boundary,  and  claimed 
by  the  school  commissioner  to  have  been  for- 
feited in  the  name  of  junior  grantees,  thus 
presenting  a  case  very  similar  to  the  one 
now  under  review.  The  court  in  the  syllabus 
says:  "Equity  will  exercise  jurisdiction  in 
advance  to  prevent  acta  which  will  cast  a 
cloud  over  title  to  real  estate^  on  the  same 
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principles  on  which  it  removed  clouds  al- 
ready resting  on  such  title.''  This  doctrine 
of  eqnlty  Jurisdiction  in  such  cases  was  again 
announced  in  Whitehouse  v.  Jones,  eo  W.  Va. 
680»  56  S.  B.  730,  12  L.  R.  A.  (N.  8.)  49.  We 
think  it  correctly  expresses  the  law.  Why 
should  equity  withhold  relief  to  prerent  a 
thing  which  it  can  be  clearly  seen  will»  if 
accomplished,  create  a  cloud  which  equity 
will  remove?  Why  cannot  equity  be  invoked 
to  prevent  that  whiph  it  would  certainly  undo 
if  allowed  to  be  accomplished?  There  seems 
to  be  no  valid  reason  why  equity  should  not 
give  relief  by  preventing  a  wrong  in  all  cases 
wherein  it  has  power  to  cancel  the  wrong  if 
done;  and  we  entertain  no  doubt  on  this 
point. 

The  defendants  claim  that  the  demurrer 
to  the  bill  should  have  been  sustained  be- 
cause the  bill  on  its  face,  as  counsel  con- 
tend,  shows  that  plalntiif's  original  claim  to 
at  least  a  part  of  the  land  in  dispute  was 
based  upon  the  forfeiture  of  the  senior  pat- 
ents for  these  small  suirveys,  which  were 
excepted  from  the  lOO.OOO-acre  grant,  and 
which  forfeiture  inured  to  the  beneflt  of 
the  Junior  patent,  to  wit,  the  Hollingsworth 
patent.  We  do  not  understand  the  plain- 
tiff to  make  this  claim  in  its  bUl.  These 
smaller  surveys,  having  been  expressly  ex- 
cepted from  the  operation  of  the  large  grant, 
of  course,  did  not  fall  into  the  lap  of  the 
larger  grant  upon  thehr  forfeiture.  They 
were  no  part  of  the  land  granted  to  Hol- 
lingsworth. Consequently,  if  plaintifT  claims 
title  to  any  of  the  aforesaid  excepted  tracts, 
it  will  have  to  show  title  thereto  derived 
from  soaue  source  other  than  the  Hollings- 
worth grant  before  it  can  obtain  the  relief 
prayed  for  as  to  those  tracts.  But,  on  the 
other  hand,  the  defendants  make  no  pre- 
tense of  a  claim  to  the  land  embraced  in 
any  of  those  excepted  surveys  by  virtue  of 
the  grants  therefor  issued  to  said  Banks. 
Their  title  starts  with  the  grant  made  by 
the  state  of  West  Virginia  to  H.  0.  Middle- 
ton  in  1865,  which  grant  they  supposed  was 
intended  to  cover  the  land  included  in  these 
smaller  excepted  surveys,  although  there  is 
nothing  in  the  record  to  show  that  such  was 
Middleton's  purpose  in  obtaining  the  grant 
It  is  shown  by  the  map  filed  in  this  cause 
that  this  Middleton  grant  covers  only  about 
half  of  the  500  acres,  and  about  half  of  the 
300  acres  and  the  greater  part  of  the  200 
acres,  which  last-named  survey,  as  before 
said,  is  not  one  of  the  excepted  surveys. 
The  Middleton  survey  calls  for  1,137  acres. 
Consequently  a  very  large  portion  of  it  is 
laid  down  upon  land  granted  to  Hollings- 
worth. The  defendants'  title  is  admittedly 
forfeited,  and  so  much  of  their  land  as  did 
not  cover  the  excepted  Lockhart  tracts,  and 
as  lay  within  the  bounds  of  plaintiff's  2,500 
acre9.  was  by  the  forfeiture  vested  either 
in  the  state,  or  in  plaintiff.  We  have  only, 
so  far  as  concerns  the  present  suit,  to  in- 


quire into  the  status  of  the  title  to  so  much 
of  the  1,137  acres  as  lies  within  this  plain- 
tiff's boundaries.  What  is  the  status  of  de- 
fendants as  to  this  part  of  their  land?  As 
before  stated,  no  part  of  the  excepted  Lock- 
hart  surveys  extends  into  this  plaintiff's 
boundary.  But  a  small  portion  of  the  1,137 
acres  does  extend  into  it  Then,  as  to  this 
part,  th«  defendants'  title,  being  a  Junior 
title,  could  not  avail  them  as  against  plain- 
tiff's older  title,  ef^en  if  defendants'  title 
were  not  forfeited,  provided,  however,  the 
plaintiff  has  shown  itself  to  be  the  rightful 
owner  of  the  Hollingsworth  title.  The  de- 
fendants do  not  claim  ever  to  have  been  in 
possession  of  any  part  of  the  land  which 
they  seek  to  redeem;  but,  on  the  other  hand, 
plaintiff  proves  possession,  by  itself  and 
those  under  whom  it  claims,  continuously 
since  1865,  and  also  that  it  has  paid  all  tax- 
es on  the  2,500  acres  since  that  year.  These 
circumstances  are  greatly  in  plaintiff's  fa- 
vor; and,  if  it  had  shown  sufficient  title 
to  the  land,  they  would  determine  the  case 
in  its  favor.  But  has  it  proved  such  title 
as  the  law  in  such  cases  require? 

So  far  we  have  proceeded  upon  the  theory 
that  plaintiff  has  established  a  good  paper 
title,  thereby  connecting  itself  with  the 
grant  to  Hollingsworth.  But  the  defendants 
deny  plaintiff's  title,  and  contend  that  cer- 
tain deeds  referred  to  in  plaintiff's  bill, 
and  relied  upon  as  evidence  of  its  title,  do 
not  operate  to  convey  title.  It,  therefore, 
becomes  the  duty  of  plaintiff  to  establish 
title  by  proof.  What,  then,  is  the  status  of 
plaintiff  in  the  event  it  has  not  shown  a 
good  unbroken  chain  of  paper  title  going  back 
to  the  commonwealth?  The  plaintiff  pre- 
sents two  deeds  in  its  chain  of  title  made 
by  commissioners  of  courts,  and  the  only 
evidence  found  in  the  record  of  the  author^ 
ity  of  said  commissioners  to  make  such  con- 
veyances is  the  recitals  contained  in  the 
deeds  themselves.  One  is  the  partition  deed 
made  by  S.  A.  Miller,  commissioner,  bearing 
date  May  Id,  1850,  partitioning  this  land 
among  the  heirs  and  devisees  of  Mathias 
Bruen.  The  other  is  the  deed  made  by  B. 
P.  Knight,  special  commissioner,  to  B.  W. 
Bond  and  J.  U  McLean,  bearing  date  July 
1,  1875.  Defendants  deny  that  these  deeds 
conveyed  any  title.  It  is  true  these  deeds 
are  not  accompanied  by  any  part  of  the  rec- 
ord of  the  suits  in  which  the  deeds  recite 
that  authority  was  conferred  by  decrees  to 
make  them,  and  their  effect  as  conveyances, 
being  denied  by  defendants,  are  therefore 
not  proper  evidence  of  title.  Waggoner  v. 
Wolf,  28  W.  Va.  820;  McDodrill  v.  Pardee 
&  Curtin  Lumber  Co.,  40  W.  Va.  564,  21  S. 
£}.  878.  Nevertheless,  these  deeds  serve  as 
color  of  title.  They  grant  the  lands  by 
metes  and  bounds,  and  describe  it  by  loca- 
tion. It  may  be  also  noted  here  that  nei- 
ther of  these  deeds  makes  any  exception 
from  the  operation  of  the  conveyance  of  any 
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land  lying  within  the  exterior  boundaries 
of  the  2,500  acres  claimed  by  this  plaintiff. 
And  even  If  the  plaintiff  had  no  older  title 
than  that  conferred  by  the  deed  of  E5.  B. 
Knight  in  1875,  yet,  having  been  in  posses- 
sion of  a  part  of  the  land  described  therein, 
and  having  paid  all  the  taxes  charged  and 
chargeable  thereon  since  that  time,  these  cir- 
cumstances would  put  the  plaintiff  in  the 
first  class  of  persons  described  in  section  3, 
art  13,  of  the  Constitution  of  West  Virginia 
(Code  1906,  p.  Ixxxiv),  and  would  give  it  the 
benefit  of  the  defendants*  forfeited  title. 
Such  conditions  would  Invest  it  with  as  good 
and  as  indefeasible  a  title  as  if  its  chain 
had  been  properly  connected  up  with  the 
grant  to  Holllugsworth,  provided  it  has  con- 
nected Itself  with  this  color  of  title.  If  it 
has  done  so,  such  a  title  will  support  its 
bill.  But  does  plaintiff  properly  connect 
with  the  m  B.  Knight  deed? 

Plaintiff  alleges  "that  it  is  seised  and  pos- 
sessed in  fee"  of  the  2,500  acres;  that  title 
passed  to  it  through  the  deed  from  Miller, 
special  commissioner,  to  Alexander  McWhor- 
ter  Bruen,  and  from  him  to  B.  G.  Tyler,  and 
that  it  passed  from  him  by  a  "regular  chain 
of  title  to  your  orator."  It  does  not  allege 
by  what  deed,  or  deeds,  it  passed  to  plain- 
tiff. The  defendants  in  their  answer  deny 
that  the  deed  made  by  Miller,  commission- 
er, "could  or  did  convey  or  vest  any  title 
in  Alexander  McWhorter  Bruen,  or  any  oth- 
er person  whomsoever,  in  or  to  the  said 
2,500  acres,"  or  that  "those  pretending  to 
claim  under  him  [EI  G.  Tyler]  or  the  com- 
plainants in  this  cause  have  never  acquired 
any  title  whatsoever  under  or  by  virtue  of 
such  conveyance,  or  any  other  conveyance 
or  means."  This  denial,  while  somewhat 
general,  seems  to  be  no  more  indefinite  than 
plaintiff's  allegation  concerning  its  source 
of  title,  and  is  certainly  a  sufficient  denial 
to  put  plaintiff  upon  proof  of  its  title.  Has 
it  proved  it?  It  exhibits  no  deed,  or  cer- 
tified copy  of  deed,  convieying  title  to  it, 
from  any  person.  Plaintiff  took  the  deposi- 
tion of  J.  Li.  McLean,  but  no  deed  or  cer- 
tified copy  conveying  title  to  plaintiff  is 
filed  with  his  deposition,  and  none  appears 
in  the  record.  At  the  taking  of  this  deposi- 
tion witness  was  asked  to  produce  for  the 
inspection  of  counsel,  but  to  be  retained  by 
witness  "subject  to  tlie  order  of  the  court," 
any  deeds,  or  certified  copies  of  deeds,  con- 
veying the  2,500  acres  of  land  to  the  plain- 
tiff. In  answer  to  this  request  he  says, 
after  naming  other  papers  produced:  "I 
have  produced  •  •  ♦  certified  copies  of 
deeds  conveying  title  to  another  2,500  acres, 
part  of  said  100,000  acres,  to  the  Iguano 
Land  &  Mining  Company."  Witness  does 
not  so  much  as  name  the  grantors  in  said 
deeds,  nor  does  it  anywhere  appear  in  the 
record  who  were  the  grantors  to  plaintiff. 
These  deeds  were  only  certified  copies.  Pre- 
sumably they  were  from  the  records  of  Put- 


nam county,  where  the  land  lies,  and  where 
witness  was  at  the  time  he  was  testifying. 
Why,  then,  did  not  plaintiff  have  witness  to 
file   them   and   make  them   a  part  of  the 
record?    If  afterwards  lost,  they  could  have 
been   easily  supplied.     Was  it  because  of 
some  fatal  defect  in  them,  or  was  it  simply 
because  plaintiff  thought  it  unnecessary  to 
file  them?     We  do  not  know.    How  could 
the  court  know  that  they  were  properly  ex- 
ecuted, or  that  they  had  been  properly  ac- 
I  knowledged  for  recordation,  so  as  to  permit 
I  a  certified  copy  as  evidence  in  place  of  the 
I  original,  without  having  seen  them?     The 
court  was  the  Judge,  in  this  case,  of  the 
I  sufficiency  of  the  evidence,  and  it  could  not 
pass   on   this   question   without   inspecting 
the  deeds.     The  notary  had  no  power  to 
pass  upon  the  sufficiency  of  the  deeds;  and, 
certified  copies  having  been  shown  to  exist, 
I  it  was  necessary  to  make  them  parts  of  the 
'  record  in  order  to  prove  title.     Parol  evi- 
dence  on   this   point   was   secondary,    and 
therefore  inadmissible,  evidence;   no  reason 
,  being  shown  making  It  necessary  to  resort 


to  it 


I     Plaintiff  having  claimed  to  have  title  by 
I  deed,   the  deeds  themselves,  or,   under  our 
{ statute,   certified   copies   thereof,   were   the 
I  best  evidence  to  the  title.     1  Greenleaf  on 
;  Evidence,  §  81  (h);   Id.  §  84;   2  Wigmore  on 
I  Evidence,  §  1172;    Id.  §  1192;    17  Cyc  465; 
lid.  485;    Millers  v.  Catlett,  10  Grat  (Va.) 
!  477 ;   Hubbard  v.  Kelley,  8  W.  Va.  46 ;  Lewis 
j  V.  Burns,  122  Cal.  358,  55  Pac.  132;   Cain  v. 
'  Busby,  30  Ga.  714;   Reich  v.  Berdel,  120  IlL 
'  409,  11  N.  E.  912 ;  Griffith  v.  Huston,  T  J.  J. 
Marsh.  (Ky.)  385;  Brakett  v.  Evans,  55  Mass. 
79;    Thompson   v.    Richards,   14   Mich.   172. 
But  it  may  be  thought  that,  inasmuch  as  no 
exception  was  taken  to  this  mode  of  proof, 
'  and  because  no  order  of  court  appears  in  the 
record  requiring  such  certified  copies  to  be 
filed,  it  is  now  too*  late  to  raise  the  objection. 
I  But  we  do  not  think  so.    This  parol  evidence 
<  is   insufficient     It   fails  to  prove  material 
i  facts.     It  does  not  state  who  the  grantors 
I  were  in  those  deeds.    It  is  not  known  wheth- 
,  er  they  were  privies  in  estate  with  the  Alex- 
ander McWhorter  Bruen  heirs  or  not ;    nor 
Is  it  even  shown  that  the  deeds  were  prop- 
I  erly  executed  so  as  to  make  them  good  as 
conveyances.     Plaintiff  having  alleged  that 
it    claims    title    under    the    commissioner's 
I  deeds,   hereinbefore  referred  to,   it   became 
I  necessary  to  connect  itself  with  this  title  by 
'  proper  conveyances.    It  was  a  fatal  omission 
I  not  to  do  so.    The  record  fails  to  show  any 
privity  of  estate  between  the  plaintiff  and  the 
'  grantor  through  whom  It  alleges  to  have  titla 
I     It  is  assigned  as  error  that  the  defendants 
!  were  enjoined  from  redeeming  that  part  of 
I  their    land   which   counsel   say  lies  wholly 
■  without  the  lx)undary  of  the  land  claimed  by 
I  the  plaintiff  company.    But  as  to  this  assign- 
!  ment  counsel  are  clearly  under  a  misappre* 
I  henslon  as  to  the  fact,  because  the  survey 
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and  report  made  In  this  case  show  that  the 
whole  of  the  Mlddleton  survey  lies  within 
the  boundaries  of  the  two  contiguous  2,500- 
acre  tracts;  the  one  claimed  by  this  plain- 
tiff, and  the  other  by  the  Whltehouses,  and 
both  being  parts  of  the  Hoilingsworth  100,- 
000-acre  grant 

Plaintiff  pleads,  in  bar  of  defendants'  title, 
an  action  of  ejectment  brought  by  Robert 
Patton  and  others  against  Russell  Landers, 
Albert  Dean,  and  others,  in  which  a  verdict 
and  judgment  was  rendered  for  the  defend- 
ants In  the  year  1883  by  the  circuit  court  of 
Putnam  county.  The  record  of  this  eject- 
ment suit  is  made  an  exhibit  with  plaintiff's 
bill.  A  bill  of  exceptions  was  taken  in  that 
case,  and  was  made  a  part  of  that  record. 
But  ho  writ  of  error  was  ever  granted  to 
that  Judgment.  The  bill  of  exceptions  Is 
only  a  skeleton  in  form,  and  simply  refers 
to  many  deeds  and  papers  that  were  used  as 
evidence  at  the  trial,  but  does  not  contain 
them.  Enough,  however,  is  contained  In  the 
skeleton  bill  of  exceptions  to  show  that  the 
same  titles  were  involved  In  that  suit  that 
are  in  issue  in  this  one,  and  that  the  land 
described  in  the  declaration  is  the  same  iden- 
tical land  described  in  the  Mlddleton  grant 
of  18C5.  The  defendants  in  this  suit  are 
privies  in  estate  to  the  plaintiffs  in  the  eject- 
ment suit  But,  so  far  as  that  suit  concerns 
the  title  of  the  plaintiff  in  this  suit  to  the 
2,500  acres  claimed  by  it,  it  se^ms  to  lack 
one  of  the  essential  elements  necessary  to 
constitute  res  Judicata. 

The  appellant  assigns  as  error  that  the 
lower  court  permitted  oral  proof  in  explana- 
tion of  the  record  in  the  ejectment  suit.  Was 
It  error?  Under  the  law  of  this  state  the 
only  plea  permissible  to  ejectment  is  "not 
guilty."  This  plea  is  very  general  in  Its 
nature,  and  comprehensive  In  Its  scope,  and 
matters  are  often  put  In  issue  under  it 
which,  in  other  forms  of  action,  would  have 
to  be  pleaded  specially.^  In  such  cases  the 
record,  unaided  by  any  explanatory  evidence, 
rarely  discloses  the  real  matters  that  were 
involved  in  the  issue,  and  for  this  reason 
evidence  is  admissible  In  explanation  of,  but 
not  in  contravention  or  contradiction  of,  the 
record,  for  the  purpose  of  explaining  what 
were  the  real  matters  litigated.  2  Black  on 
Judg.  §  614;  Id.  §  624;  Russell  v.  Place,  94 
U.  S.  606,  24  L.  Ed.  214;  Wilson's  Ex'r  v. 
Deen,  121  U.  S.  525,  7- Sup.  Ct  1004,  30  U 
Ed.  980;  Dunlap  v.  Glidden,  34  Me.  517; 
Rogers  v.  Libby,  35  Me.  200 ;  Gage  v.  Holmes, 
12  Gray  (Mass.)  428;  Burlen  v.  Shannon,  99 
Mass.  200,  96  Am.  Dec.  733;  Carleton  v.  Lom- 
bard, Ayres  &  Co.,  149  N.  Y.  137,  43  N.  E. 
422;  Whitehurst  v.  Rogers,  38  Md.  503; 
Bottorff  V.  Wise,  53  Ind.  32;  Leopold  v.  City 
of  Chicago,  150  111.  568.  37  N.  E.  892.  Con- 
sequently, on  the  theory  of  plaintiff  that  the 
Judgment  in  ejectment  was  res  Judicata  as 
to  the  defendants  in  this  suit,  it  was  proper 
to  admit  the  oral  testimony  of  witness  Mc- 
Lean to  prove  the  map  used  as  evidence  at 


that  trial  for  the  purpose  of  Identifying  the 
land  in  controversy,  to  prove  which  one,  or 
ones,  if  any,  of  the  defendants  In  the  eject- 
ment suit  were  In  possession  of  the  2,500 
acres  now  claimed  by  this  plaintiff,  and  t\* 
prove  the  fact  that  the  plaintiffs  in  the 
ejectment  suit  then  claimed  the  land  by  the 
same  title  by  which  the  defendants,  their 
privies  in  estate,  now  claim  it  Such  testi- 
mony Is  only  in  aid  of  the  record.  But  the 
fact  that  the  land  Involved  in  both  suits  is 
identical  Is  also  shown  by  a  comparison  of 
the  two  descriptions  given  of  it  in  the  dec- 
laration, and  in  the  answer  to  the  bill;  and 
the  fact  that  defendants*  grantors  claimed 
under  the  same  source  of  title  In  the  eject- 
ment suit  that  defendants  themselves  now 
claim  under  is  also  fully  established  by  a 
comparison  of  the  bill  of  exertions  taken  at 
the  ejectment  trial  with  the  allegations  con- 
tained in  defendants'  answer.  The  identlt;]^ 
of  both  the  corpus  of  the  land  and  the  title 
by  which  it  was  claimed  being  thus  establish- 
ed by  the  record,  the  admission  of  the  testi- 
mony of  witness  McLean  on  this  point,  even 
if  it  could  be  regarded  as  error  at  all,  would 
not  be  prejudicial  to  defendants. 

This  brings  us  to  a  consideration  of  the 
question  of  res  Judicata.  Does  it  apply  in 
this  case?  This  court  applied  it  in  the 
Whitehouse  Case.  Are  the  facts  in  the  two 
suits  the  same?  We  think  not  While  they 
are  similar  in  ^ery  many  respects,  and  iden- 
tical in  others,  yet  there  is  an  essential  and 
material  difference  upon  a  vital  point  which 
prevents  the  application  of  the  principle  here. 
This  difference  Is  the  entire  want  of  an  issue 
between  the  plaintiffs  in  the  ejectment  suit 
and  any  person  claiming  any  part  of  the 
2,500  acres  of  land  now  claimed  by  the 
Iguano  Land  &  Mining  Company.  The  eject- 
ment suit  must  have  involved  the  same  mat- 
ters now  in  issue,  must  have  been  between 
the  same  parties,  or  their  privies,  and  there 
must  have  been  a  final  adjudication  upon  the 
merits,  before  it  could  operate  as  a  bar  to 
defendants  here.  Looking  to  the  record  in  . 
that  suit,  we  find  that  the  plaintiffs  declared 
against  a  number  of  persons  who  were  al- 
leged to  be  in  possession  of  the  land  covered 
by  the  Mlddleton  grant ;  but,  by  reference  to 
the  testimony  of  J.  L.  McLean,  it  is  found 
that  only  one  of  those  defendants,  to  wit 
Albert  Dean,  was  in  possession  of  any  part 
of  the  2,500  acres  claimed  by  plaintiff.  The 
others  were  on  the  2,500  acres  owned  by  the 
Whltehouses.  It  will  be  remembered  that 
the  j)artition  of  the  100,000  acres  among  the 
Bruen  heirs  and  devisees  had  been  made  long 
before  that  suit  The  record  further  dis- 
closes that  Albert  Dean  was  not  served  with 
notice;  that  he  did  not  appear  and  plead; 
nor  does  it  appear  that  his  lessors  were  sub- 
stituted in  his  stead  as  defendants.  It  is 
true  that  witness  McLean  says  that  he  (Mc- 
Lean) appeared  and  defended  the  action. 
But  so  far  as  this  testimony  is  intended  to 
show  that  there  was  an  issue  between  those 
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plaintiffs  and  any  one  representing  the  title 
to  the  2,500  acres  claimed  by  the  plaintiff  In 
this  suit.  It  Is  In  contravention  of  the  record, 
and  is  therefore  Inadmissible.  It,  ther.ifore, 
follows  that  the  principle  of  res  judicata 
does  not  apply  In  this  case.  This  does  not 
conflict  with  the  opinion  on  the  subject  ex- 
pressed by  the  court  In  the  Whltehouse  Case, 
because  in  that  case  the  record  in  the  eject- 
ment suit  shows  that  the  parties  who  were 
in  possession  of  the  other  2,500-acre  tract 
were  served  with  notice  and  pleaded,  and, 
furthermore,  that  the  Whltehouses  were,  by 
the  order  of  the  court,  substituted  as  de- 
fendants. It  Is  assigned  as  error  that  the 
deposition  of  J.  L.  McLean  was  read  as  evi- 
dence over  the  objection  of  defendants,  be- 
cause the  time  of  the  notice  was  too  short 
to  enable  clients  to  communicate  with  their 
counsel.  It  does  not  appear  how  far  counsel 
resided  from  clients,  or  that  the  time  given 
was  unreasonably  short.  Notice  to  tal^e  the' 
depositions  was  accepted  by  counsel  for  de- 
fendants on  the  25th  day  of  March,  and  the 
talcing  was  commenced  on  the  28th,  and  con- 
cluded on  the  30th  day  of  March,  1901. .  A 
complete  answer  to  this  objection,  however, 
Ss  found  In  the  fact  that  another  one  of 
counsel  for  defendants  appeared,  and  is  noted 
as  counsel  for  Mary  P.  Hudson  and  some  oth- 
ers of  the  defendants,  and  cross-examined 
the  witness  on  the  28th  of  March.  Mary  P. 
Hudson  being  the  only  one  who  appeals,  it 
matters  not  whether  or  not  he  appeared  for 
all  the  defendants. 

Exceptions  were  noted  to  a  number  of  ques- 
tions and  answers,  some  of  which  may  have 
been  Irrelevant,  immaterial,  and  even  im- 
proper, evidence.  But  this  court  will  not 
presume  that  the  circuit  court  considered 
such  parts  of  the  evidence  as  were  improper 
if  there  is  sufficient  proper  evidence  to  sus- 
tain his  conclusion. 

Counsel  in  their  brief  insist  that  the  an- 
swer denies  that  the  plaintiff  is  a  corpora- 
tion, and  that  the  record  furnishes  no  proof 
of  its  existence.  The  only  allegation  in  thtf 
answer  that  has  any  bearing  on  this  point 
is  the  following:  "That  it  is  not  true  that 
the  so-called  Iguano  Land  &  Mining  Compa- 
ny, a  pretended  corporation,  either  as  a  cor- 
poration or  any  of  its  members,  assignors,  or 
vendors,  are  or  ever  were  possessed,  in  fee 
simple  or  otherwise,  of  a  certain  tract  of 
land  consisting  of  2,500  acres,"  etc.  We  do 
not  think  this  amounts  to  such  a  denial  of 
the  plaintiff's  existence  as  a  corporation  as 
the  statute  requires.  So  far  as  It  refers  to 
the  plaintiff  not  being  a  corporation  it  is  a 
mere  recital,  and  not  a  denial.  It  Is  not 
sufficient  to  raise  an  issue  on  this  question, 
under  chapter  125,  §  41,  Code  W.  Va.  1899 
(section  3861,  Code  190C). 

For  the  reasons  herein  stated,  the  decree, 
rendered  in  this  cause  by  the  circuit  court  of 
Putnam  county  on  the  23d  day  of  September, 


1902,  is  reversed,  and  this  court  will  render 
such  decree  as  the  lower  court  should  have 
rendered,  dissolving  the  Injunction  and  dis- 
missing plaintiff's  bill. 


(132  Ga    451) 
DOANE  V.  BLACK  et  al. 
(Supreme  Court  of  Georgia.     April  10^  1909.) 

1.  Husband  and  Wife  (§§  9,  13*)— Right  of 
Husband  in  Wife's  Land— Reduction  to 
Possession— Necessity. 

The  first  item  of  the  will  of  John  D.  Swift, 
who  died  in  1841,  was:  **It  is  my  will  that  my 
wife  *  *  *  and  my  children  Inaming  them, 
six  in  number]  shall  share  an  equal  proportion 
of  my  estate,  after  my  wife  and  [four  named 
children]  shall  have  a  Bu£Scient  sum  of  money 
or  property  out  of  my  estate  to  make  them 
equal  to  the  amount  willed  [to  the  other  two 
children]  by  their  grandfather;  •••  it  be- 
ing my  desire  to  place  them  all  on  an  equality." 
The  second  item  was:  *'It  is  my  will  that  my 
wife  remain  on  the  place  of  residence  where  I 
now  reside  during  her  life  or  widowhood,  and, 
in  case  she  marries,  for  her  to  receive  a  child's 
part."  The  widow,  who  never  remarried,  lived 
on  the  land  mentioned  in  the  second  Item  until 
1848.  Subsequently  it  was  occupied  by  her 
tenants  till  1852,  when  she  sold  her  interest 
therein.  She  died  in  1907.  Eliza  R.  Swift,  one 
of  the  testator's  daughters  named  in  the  will, 
married  E.  H.  Gillespie  in.  1851.  In  November, 
1853,  a  one-sixth  interest  in  the  land  mention- 
ed in  the  second  item  of  the  will  was  sold  at 
stierifif's  sale,  as  the  property  of  E.  H.  Gillespie, 
under  a  judgment  against  him  on  a  debt  con- 
tracted in  1852,  and  was  purchased  by  Allen  Bi 
Johnson,  who  took  the  sherifTs  deed  to  the  same. 
Johnson  died  in  1854,  leaving  as  his  only  heirs 
at  law  two  children,  Dannie  0.  Doane  and  T.  A. 
Johnson.  In  1880  T.  A.  Johnson  conveyed  his 
interest  in  the  land  to  Dannie  G.  Doane.  E.  H. 
Gillespie  died  in  the  fall  of  1853,  leaving  his 
widow  and  one  child,  who  died  in  infancy. 
Neither  Gillespie  nor  his  wife,  during  coverture, 
occupied  the  land  mentioned  in  the  second  item 
of  the  will,  or  any  part  thereof,  or  collected 
rents,  or  exercised  any  act  of  ownership  over 
the  land,  or  any  interest  therein.  Hcla^  that 
Dannie  C.  Doane  acquired  no  interest  in  such 
land,  for  the  reason  that  under  numerous  deci- 
sions of  this  court  it  is  well  settled  that  "prior 
to  the  Code  of  1863,  the  marital  rights  of  a 
husband  did  not  attach  to  the  real  estate,  either 
owned  by  the  wife  at  the  time  of  the  mar- 
riage or  acquired  by  her  during  coverture,  un- 
less she  was  in  possession  of  the  same,  or  it 
was  reduced  to  possession  b^  the  husband  dur* 
ing  coverture."  Arnold  v.  Limeburger,  122  Ga. 
72.  49  S.  B.  812 ;  Sterling  v.  Sims.  72  Ga.  51 ; 
De  Vaughn  v.  McLeroy,  §2  Ga,  6S7,  10  S.  B. 
211 ;  Hudgins  v.  Chupp,  103  Ga.  484,  30  S.  E. 
301 ;  Callaway  v.  Irvin,  123  Ga.  344,  51  S.  B. 
477;  and  the  numerous  authorities  cited  in 
these  cases,  especially  in  De  Vaughn  v.  Mc- 
Leroy. The  vested  remainder  of  GilleBpie*8  wife 
being  upon  the  same  footing  as  a  chose  in  ac- 
tion (McGinnis  v.  Foster,  4  Ga.  377;  De 
Vaughn  v.  McLeroy,  supra),  and  he  having  died, 
she  surviving,  before  she  acquired  the  right  of 

fossession,   was   not  subject  to  his  debts,   and 
ohnson,  the  purchaser  at  the  sherifTs  sale,  took 
no  title. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  30,  37,  68-70;  Dec  Dig, 
§§  9,  13.»] 

2.  Other  Decisions  Reviewed. 

The  case  of  Prescott  v.  Jones,  29  Ga.  58, 
was   considered    and    explained    in    Sterling   v. 
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Sims,  De  Vaughn  v.  McLeroy,  and  Hudgins  t. 
Chupp,  supra ;  and  the  cases  of  Shipp  v.  Wing- 
field,  46  Ga.  593,  Rogers  v.  Cunningham,  51 
Ga.  40,  and  Findley  v.  Saaser,  62  Ga.  177,  were 
analyzed  and  explained  in  De  Vaughn  ▼.  Mc- 
Leroy. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Action  between  D.  C.  Doane  and  M.  L. 
Black  and  others.  From  the  judgment,  Doane 
brings  error.    Affirmed. 

Westmoreland  Bros.,  for  plaintiff  In  error. 
F.  M.  Johnson,  Cobb  &  Erwln,  M.  C.  Few, 
S.  II.  Sibley,  and  O.  L.  WilUford,  for  defend- 
ants in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(132  Oa.  46S) 

BLACK  et  al.  v.  NOLAN  et  al. 

(Supreme  Court  of  Georgia.     April  16,  1909.) 

Wills   (i   615*)— Constbuction— Natubi   of 
Estates  and  Interests  Cbeated. 

The  first  item  of  the  will  of  a  testator,  who 
died  in  1S41,  was:  "It  is  my  will  that  my  wife 
•  •  •  and  my  children  [naming  them,  six  in 
number]  shall  share  an  equal  proportion  of  my 
estate,  after  my  wife  and  [four  named  children] 
shall  have  a  sufficient  sum  of  money  or  prop- 
erty out  of  my  estate  to  make  them  equal  to 
the  amount  willed  [to  the  other  two  children] 
by  their  grandfather ;  •  •  •  it  being  my  de- 
sire to  place  them  all  on  an  equality."  The 
secund  item  was:  "It  la  m^  will  that  my  wife 
remain  on  the  place  of  residence  where  I  now 
reside,  during  her  life  or  widowhood,  and^  in 
case  she  marries,  for  her  to  receive  a  child's 
part."  The  widow  never  remarried,  and  con- 
tinued in  possession  of  the  premises  referred  to 
in  the  second  item  till  1852,  when  she  sold 
and  conveyed  her  interest  therein.  She  died  in 
1907.  Held  that,  construing  the  two  items  to- 
gether, the  intention  of  the  testator  was,  after 
an  equalization,  to  give  to  the  widow  and  to 
each  of  his  six  children  a  one-seventh  interest 
in  his  estate,  including  the  land  mentioned  in 
the  second  item,  and  to  the  widow,  in  addition 
to  a  one-seventh  interest,  the  privilege  of  re- 
maining on  the  place  referred  to  in  the  second 
item  during  her  life  or  widowhood. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1417;    Dec.  Dig.  §  615.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  H.  X  Lewis,  Judge. 

Action  for  partition  by  Mary  L.  Black,  In 
her  own  right  and  as  guardian  for  her  chil- 
dren, against  J.  A.  Nolan  and  others.  From 
a  Judgment  in  their  favor,  plaintiffs  bring 
error.     Aflfirmed. 

F.  M.  Johnson  and  Cobb  it  Erwln,  for 
plaintiffs  in  error.  O.  L.  Willlford,  S.  H. 
Sibley,  Westmoreland  Bros.,  and  M.  C.  Few, 
for  defendants  in  error. 

FISH,  C.  J.  Mary  L.  Black,  in  her  own 
right  and  as  guardian  for  her  children,  Kath- 
leen and  Elizabeth  B.  Black,  filed  a  petition 


for  partition  against  J..  A.  Nolan  and  Mattle 
E.  Nolan.  John  T.  Wilcox  and  Dannie  C. 
Doane  were  made  parties  to  the  proceed- 
ing. The  question  at  issue  was  as  to  the  in- 
terest that  Eliza  R.  Swift  had  in  the  land  in 
controversy  under  the  will  of  her  father, 
John  D.  Swift  The  trial  Judge  held  that  it 
was  a  one-seventh  interest,  and  that  petition- 
er and  her  two  children,  the  descendants  of 
Eliza  R.  Swift,  were  entitled  to  such  one- 
seventh  Interest,  whereupon  petitioner,  who 
claimed  that  the  interest  of  Eliza  R.  Swift 
in  the  land  in  question  was  an  undivided  one- 
sixth,  excepted. 

The  will  of  John  D.  ^wift,  who  died  in 
ISll,  in  so  far  as  is  here  material,  was  as 
follows: 

"Item  1.  It  is  my  will  that  my  wife,  Mary 
Ann  Swift,  and  my  children,  namely,  Eudox- 
us  S.  Swift,  Virginia  A.  Swift,  John  Augus- 
tln  Swift,  Eliza  R.  Swift,  Caroline  E.  Swift, 
and  Susan  Young  Swift,  shall  share  an  equal 
proportion  of  my  estate,  after  my  wife,  Mary 
Ann  Swift  and  John  A.  Swift,  Eliza  R.  Swift, 
Caroline  E.  Swift,  and  Susan  Young  Swift 
shall  have  a  sufficient  sum  of  money  or  prop- 
erty out  of  my  estate  to  mak^  them  equal 
to  the  amount  willed  Eudoxus  S.  Swift  and 
Virginia  Ann  Swift  by  their  grandfather, 
MaJ.  John  Floyd,  deceased,  after  said  prop- 
erty shall  be  appraised,  left  Eudoxus  S.  Swift 
and  Virginia  Ann  Swift  by  John  Floyd,  de- 
ceased: it'  being  my  desire  to  place  them 
all  on  an  equality. 

"Item  2.  It  is  my  will  that  my  wife  remain 
on  the  place  of  residence  where  I  now  reside 
during  her  life  or  widowhood,  and,  in  case 
she  marries,  for  her  to  receive  a  child's  part" 

The  land  mentioned  in  item  2  is  that  for 
which  a  partition  was  sought.  The  testator's 
widow,  who  never  remarried,  lived  on  the  land 
until  about  1848,  and  her  tenants  thereafter 
occupied  it  until  1852,  when  she  conveyed  all 
her  interest  in  the  land  to  William  H.  Brooks. 
She  died  in  1907.  The  respondents  claim  un- 
der Mary  Ann  Swift,  the  widow  of  the  tes- 
tator, and  his  children  mentioned  in  the  first 
item  of  the  will,  other  than  Eliza  R,  Swift 
Mary  L.  Black  and  her  children,  a^  descend- 
ants of  Eliza  R.  Swift,  claim  only  the  share 
of  Eliza  R.  in  the  land,  and  respondents  do 
not  claim  this  share,  nor  any  part  of  the 
same.  So  the  question  Is:  Did  Eliza  R.,  un- 
der the  will  of  her  father,  John  D.  Swift, 
take  a  one-sixth  or  a  one-seventh  interest 
in  the  land  in  question?  The  answer  to  that 
question  depends  upon  what  interest  the  will 
gave  to  the  widow  in  this  land.  It  is  quite 
clear,  from  the  first  item  of  the  will,  that 
the  intention  of  the  testator  was  that  his 
widow  and  his  six  named  children  should 
each  have  an  equal  share  or  interest  in  his 
whole  estate,  after  the  widow  and  four  nam- 
ed children  should  each  receive  therefrom  an 
amount  in  money  or  property  equal  to  that 
which  each  of  the  other  two  children  had 
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r<K?elTed  from  their  grandfather's  estate.  Un- 
der this  item  It  was  the  evident  purpose  of 
the  testator  to  dispose  of  the  whole  of  his 
estate.  The  difficulty  arises  as  to  the  proper 
construction  of  the  second  item  of  the  will, 
In  which  there  was  an  apparent  departure 
from  the  scheme  of  exact  equality  between 
the  widow  and  each  of  the  children  contain- 
ed in  the  first  item,  as  in  the  second  item  the 
widow  was  given  the  right  to  remain  on  the 
land  In  question  during  her  life  or  widow- 
hood. 

Construing  the  two  items  together,  we  are 
of  the  opinion  that  the  intention  of  the  testa- 
tor was  to  give  to  the  widow  and  to  each  of 
his  six  children  a  one-seventh  Interest  In  his 
estate,  including  the  land  in  question;  the 
widow,  however,  being  given  the  right  to  oc- 
cupy such  land  during  her  life  or  widowhood, 
and,  in  the  event  of  her  remarriage,  then 
there  was  to  be  an  immediate  division  of 
this  land,  and,  upon  her  death  without  hav- 
ing remarried,  each  of  the  testator's  children 
was  to  take  a  one-seventh  interest  In  this 
land,  the  other  one-seventh  Interest  being  in 
the  estate  of  the  widow,  or  in  her  assignee 
in  the  event  of  Its  having  been  sold  by  her. 
We  do  not  think  that  the  second  item  created 
merely  a  life  estate  In  the  widow,  with  re- 
mainder to  the  children.  Remainder  is  not 
mentioned  therein,  nor  is  it  therein  provided 
what  disposition  should  be  mad^  of  the  land 
upon  the  death  of  the  widow.  Nor  do  we 
think  that  the  effect  of  the  second  item  was 
to  so  take  the  land  from  under  the  operation 
of  the  first  item  as  to  make  an  intestacy  as  to 
the  land,  after  the  interest  therein  given  to 
the  widow  should  expire.  The  natural  and 
'  reasonable  presumption  Is,  that,  when  so 
solemn  and  Important  an  instrument  as  a 
will  is  executed,  the  testator  Intends  to  dis- 
pose of  his  whole  estate,  and  does  not  intend 
to  die  intestate  as  to  any  part  of  his  proper- 
ty, which  presumption  is  overcome  only  where 
the  intention  of  the  testator  to  do  otherwise 
is  plain  and  unambiguous,  or  is  necessarily 
implied.  30  Am.  &  Eng.  Enc.  Law,  668.  As 
already  noted,  it  seems  clear  that  the  testa- 
tor in  this  case  intended  to  dispose  of  his 
whole  estate. 

The  contention  is  made  in  behalf  of  the 
plaintiffs  in  error  that  several  of  the  deeds 
under  which  defendants  in  error  hold  recog- 
nize the  interest  of  each  of  the  testator's  chil- 
dren in  the  land  as  being  a  one-sixth,  and 
that  the  deeds  which  placed  the  title  in  the 
defendants  in  error  finally  described  their 
interest  as  a  five-sixths  interest  and  the  wid- 
ow's life  interest,  and  that  "the  recital  in 
these  deeds  by  the  predecessors  in  title  of 
the  Nolans  amounted  to  a  disclaimer  of  all 
interest  except  one-sixth,  and  this  disclaimer 
binds  all  persons  claiming  under  the  deed." 
All  of  the  deeds  in  the  chain  of  title  of  de- 
fendants in  error  do  not,  however,  treat  the 
title  in  remainder  as  belonging  to  the  six 


children  only ;  and  If  the  recitals  in  some  of 
the  deeds  in  such  a  chain  of  title  are  any 
evidence  at  all  of  the  true  title  of  Eliza  R. 
Swift,  under  whom  plaintiffs  in  error  claim, 
they  are  certainly  not  sufficient  to  overturn 
the  win  Itself.  If  the  Immediate  grantor  of 
the  defendants  in  error  had  a  slz-sevenths 
Interest,  instead  of  a  five-sixths  interest,  in 
the  land,  and'  the  difference  between  these 
two  Interests  was  not  conveyed,  It  would  re- 
main In  such  grantor  or  his  heirs  at  law,  and 
would  not  revert  to  Eliza  R.  Swift,  under 
whom  plaintiffs  In  error  claim. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(132  Ga.  &67) 
WHITE,  Tax  Collector,'  v.  HIXON. 
(Supreme  Court  of  Georgia.     May  12,   1900.) 

Attobnet  and  Cij;pnt  (§  28*)— Occupation 

Tax. 

A  lawyer,  who  was  a  citizen  of  the  state  of 
Tennessee  during  the  whole  of  the  year  1906, 
and  for  about  six  months  of  that  year  prac- 
ticed law  in  that  state,  and  during  the  re- 
mainder of  the  year  maintained  a  law  office,  or 
place  of  business,  in  the  state  of  Georgia  and 
practiced  his  profession  in  this  state,  was  lia- 
ble to  the  professional  tax  imposed  by  the  gen- 
eral tax  act  for  the  fiscal  year  1906  "upon  every 
practitioner  of  law  *  *  *  doing  business  in 
this  state." 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  |  41 ;    Dec  Dig.  |  28.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Taliaferro 
County;  J.  N.  Worley,  Judge. 

Action  between  F.  H.  White,  Tax  Collect 
or,  and  J.  W.  Hlxon.  From  the  Judgmorvt, 
White  brings  error.    Reversed. 

Hawes  (Tloud,  for  plaintiff  In  error.  F.  H. 
CoUey  and  J.  A.  Beazley,  for  defendant  in 
error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(182  0«.  568) 
FLUKER  et  al.  v.  CITY  OF  UNION  POINT 
etal. 

(Supreme  Court  of  Georgia.     May  12,   1909.) 

1.  Municipal  Corporations  d  126*) — 1<Jiqht 
Watchman— Creation  of  Office. 

The  mayor  and  council  of  the  city  of  Union 
Point  have  no  authority,  under  its  charter,  by 
ordinance  to  create  the  office  of  "night  watch- 
man" of  said  city,  and  to  provide  that  the  per^ 
son  holding  such  office  shall  serve  until  the  or- 
dinance is  repealed,  "shall  go  on  duty  at  6  p. 
m.  and  remain  till  6  a.  m.,**^  and  "shall  protect 
the  persons  and  property  of  said  city,"  and  "to 
that  end  ♦  •  *  shall  apprehend  and  arrest 
any  persons  violating  the  laws  and  ordinances 
of  said  city,"  and  that  he  shall  be  paid  by  the 
city  a  stat^  sum  per  night  as  his  salary. 

[Ed.   Note.— For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  §  126.*] 
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2.  Municipal  Cobporations  (I  995*)— Actio w 

BY  Taxpayers— Injunction. 

Consequently  a  court  of  eqaity  will,  at  the 
instance  of  citizens  and  taxpayers  of  the  city, 
prevent  by  injunction  the  payment  of  such  sal- 
ary by^  the  city  to  the  incumbent  of  such  office. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  2163;    Dec  Dig.  § 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Greene  Coun- 
ty;   H.  G.  Lewis,  Judge. 

Action  by  O.  E.  Fluker  and  others  against 
the  City  of  Union  Point  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring 
error.    Reversed. 

Park  &  Park,  for  plaintiffs  In  error. 
Samuel  H.  Sibley,  for  defendants  In  error. 

FISH,  C.  J.  Only  one  point  Is  presented 
for  adjudication  by  the  record  In  this  case, 
and  that  Is  whether  the  city  of  Union  Point 
can,  under  Its  charter,  elect  a  night  marshal, 
or  watchman,  and  pay  him  a  salary  for  his 
services  from  Its  treasury. «  The  charter  of 
the  dty  In  section  7  provides  that  the  "mayor 
and  councilmen"  of  such  city  "have  the 
power,  should  they  see  fit  to  do  so,  to  elect 
a  mayor  pro  tem.,  a  clerk  of  council,  a  city 
treasurer,  ♦  ♦  ♦  and  a  city  marshal,  to 
hold  their  offices  for  the  term  of  one  year, 
or  until  removed  by  the  mayor  and  council, 
and  to  receive  such  compensation,  If  any,  as 
may   be   fixed   by  the   mayor  and  couuciL 

•  •  •  That  mayor  and  council  may  also 
appoint  special  police  for  special  emergen- 
cies." Acts  1904,  p.  678.  Section  14  of  the 
charter  provides:  "That  the  said  mayor  and 
council  shall  have  full  power  and  authority 
to  enact  and  enforce  all  ordinances,  by-laws, 
rules  and  regulations  necessary  for  the  good 
government   of   said   city;    and   to   protect 

•  •  *  and  promote  peace  and  good  order 
in  said  city."  The  mayor  and  council  en- 
acted the  following  ordinance:  "In  order  to 
protect  and  promote  peace  and  good  order  in 
the  dty  of  Union  Point,  a  night  watchman  is 
hereby  employed  for  said  city  of  Union 
Point,  at  a  salary  of  |1  per  nlgut  Said 
watchman  shall  go  on  duty  at  6  p.  m.  and 
remain  tUl  6  a.  m.  Said  night  watchman 
shall  serve  until  this  ordinance  is  repealed. 
Said  night  watchman  shall  protect  the  per- 
sons and  property  of  said  city.  To  that  end 
he  shall  apprehend  and  arrest  any  persons 
violating  the  laws  and  ordinances  of  said 
city  of  Union  Point"  In  pursuance  of  this 
ordinance,  at  a  regular  council  meeting, 
"W.  H.  Gentry,  was  elected  night  watchman, 
his  salary  to  be  $1  j>er  night.'*  Plaintiffs  in 
error  contend  that  as  a  municipal  corpora- 
tion has  Ao  power  except  that  expressly  or 
by  necessary  implication  conferred  upon  It 
in  its  charter,  and  as  the  charter  of  Union 
Point  conferred  upon  it  authority  to  elect 
one  marshal  and  to  pay  him  a  salary,  {he 
power  of  the  city  was  restricted  to  the  elec- 


tion of  one  marshal  and  to  the  payment  of 
his  salary,  except  in  case  6f  special  emer- 
gencies, when  authority  was  granted  to  ap- 
point special  police.  The  defendants  in  er- 
ror contend  that,  under  the  general  authority 
conferred  by  the  charter  upon  the  mayor  and 
council  to  enact  and  enforce  all  ordinances 
and  regulations  necessary  for  the  good  gov- 
ernment of  the  city,  and  to  promote  and  pro- 
tect the  peace  and  good  order  thereof,  the 
city  was  authorized,  under  Its  charter,  to 
employ  a  night  watchman,  at  $1  per  night, 
to  protect  the  persons  and  property  of  the 
city. 

1.  In  our  opinion  the  contention  of  the 
plaintiffs  in  error  should  prevail.  Consider- 
ing the  ordinance  as  passed  by  the  mayor 
and  council  and  their  action  thereunder,  we 
do  not  think  that  this  Is  a  case  where  merely 
an  individual  was  employed  to  perform  'cer- 
tain services  for  a  specified  time  for  the 
protection  of  the  city  and  its  citizens.  The 
ordinance  provided  for  the  employment  of  a 
night  watchman  at  a  given  salary,  who  was 
to  go  on  duty  at  6  p.  m.  and  remain  on 
duty  until  6  a.  m.,  and  who  was  to  serve  un- 
til the  ordinance  should  be  repealed,  and,  for 
the  purpose  of  protecting  the  persons  and 
property  of  the  city,  the  duty  was  imposed 
upon  him  of  apprehending  and  arresting  all 
persons  violating  the  laws  and  ordinances 
of  the  city,  and  to  fill  the  position  so  created 
Gentry  '"was  elected  night-  watchman,  his 
salary  to  be  |1  per  night"  Usually  mere 
employes  of  a  city  are  not  elected  and  they 
do  not  receive  salaries.  Moreover,  the  night 
watchman  provided  for  by  the  ordinance,  in 
protecting  the  persons  and  property  of  the 
city,  was  to  perform  the  duties  of  a  regular 
marshal  or  policeman;  for  it  was  explicitly 
made  his  duty,  in  this  respect,  to  arrest  all 
persons  violating  the  laws  and  ordinances 
of  the  city.  The  fact  that  the  ordinance 
designated  him  a  night  watchman  and  pro- 
vided that  he  should  be  "employed"  does 
not  keep  him  from  being  a  police  ofiicer. 
See,  in  this  connection,  Collier  v.  Elliott,  100 
Ga.  363,  28  S.  E.  117.  His  duties,  as  pre- 
scribed by  the  ordinance,  make  him  a  night 
marshal  or  policeman;  and  we  think  it  clear 
that  the  city,  under  its  charter,  has  no  au- 
thority to  create  such  an  ofilce,  fill  it  by 
election,  and  pay  a  salary  to  th^  incumbent 
thereof  from  the  city  treasury.  It  is  clear 
that  the  action  of  the  city  authorities  in  this 
matter  was  not  authorized  by  the  provision 
in  section  7  of  the  charter,  authorizing  them 
to  "appoint  q;)eclal  police  for  special  emer- 
gencies." On  the  contrary,  the  presence  of 
this  provision  in  the  charter  indicates  that 
it  is  only  "In  special  emergencies"  that  "spe- 
cial police"  can  be  employed.  It  seems  ap- 
parent that  the  purpose  of  this  section  of 
the  ordinance.  In  so  far  as  the  power  of  the 
mayor  and  council  to  elect  or  appoint  police 
officers  is  concerned,  was  to  deal  exhaustively 
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with  the  subject;  for  It  provides  only  for 
the  election  of  a  city  marshal,  and  then 
flmlts  the  power  of  the  mayor  and  council, 
as  to  the  employment  of  policemen  other 
than  the  city  marshal,  to  the  authority  to 
"appoint  special  police  for  special  emergen- 
cies." There  is  nothing  whatever  in  the 
ordinance  in  question  which  even  suggests 
the  existence  of  any  special  emergency  re- 
quiring the  employment  of  a  night  police- 
man. On  the  contrary,  the  ordinance  in- 
dicates that  the  night  watchman  was  to  be 
elected  and  employed  because,  in  the  opin- 
ion of  the  mayor  and  (council,  it  was  neces- 
sary for  the  city  to  have  a  policeman  on  duty 
.by  night  as  well  as  one  on  duty  by  day, 
not  to  meet  a  speicial  temporary  emergency, 
but  regularly,  night  after  night,  and  for  an 
indefinite  period  of  time. 

2.  It  being  well  established  that  taxpayers 
may  enjoin  municipal  corporations  and  their 
officers  from  making  an  unauthorized  ap- 
propriation of  the  corporate  funds  or  an  Il- 
legal disposition  of  the  corporate  property, 
it  follows  from  the  foregoing  that  the  court 
below  erred  in  refusing  to  grant  the  injunc- 
tion prayed  for  by  the  plaintiffs  in  error. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(132  Ga.  629) 

COOPER  v.  NATIONAL  FERTILIZER  CO. 
et  al. 

(Supreme  Court  of  Georgia.     April   14,  1909. 
Rehearing  Denied  May  12,  1909.) 

1.  Plxdoes  (I  56*)  —  Enfobcembnt'— Salb  of 
Goods. 

Where  a  vendee  gives  to  his  vendor  a  nego- 
tiable note  for  the  purchase  price  of  goods,  and 
the  note  is  discounted  before  maturity  to  an  in- 
nocent purchaser  by  the  payee,  who  indorses  the 
same,  and  after  default  m  payment  at  maturity 
the  maker  agrees  in  writing  with  the  payee  that, 
in  consideration  of  the  payee  procuring  from 
the  holder  an  extension  of  time  of  payment, 
he  will  secure  the  payee's  indorsement  by  an 
hvpothecation  of  stock  with  power  of  sale,  eq- 
uity will  not  stay  the  sale  of  the  stock  under 
the  provisions  of  the  agreement  for  exten- 
sion because  of  an  alleged  partial  failure  of 
consideration  resulting  from  a  defect  known  to 
the  maker  when  he  entered  into  the  contract 
for  the  extension  of  time  of  payment,  although 
the  payee  be  a  nonresident  without  property  m 
this  state.    • 

[Ed.  Note.— For  other  cases,  see  Pledges,  Dec. 
Dig.  «  5e.*] 

2.  Sales  (§   288*)— Breach  of  Wabbantt— 
LiABiLirr  OF  Seller. 

Where  a  manufacturer  sells  goods  for  the 
purpose  of  resale  by  his  vendee,  and  delivers 
some  of  them  in  a  defective  condition,  and  the 
vendee^  with  knowledge  of  such  defects,  resells 
them  to  his  customers,  the  manufacturer  is  not 
liable  on  his  breach  of  warranty  for  an  injury 
to  the  vendee's  business  entailed  by  the  latter's 
resale  of  the  ^oods  with  a  knowledge  of  their 
defective  condition. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  818;   Dec  Dig.  «  288*] 


3.  AORICULTUBE   (|    7*)  —  FSBTILIZEBft— GUAB- 

ANTT  OF  Value. 

Section  3  of  the  act  approved  December  18, 
1901  (Acts  1901,  p.  65),  recognizes  a  variance 
of  less  than  3  per  cent,  between  the  total  com- 
mercial value  of  the  fertilizing  ingredients  as 
guaranteed  and  printed  on  the  sacks,  and  that 
found  by  official  analysis,  as  immaterial^  rela- 
tively to  the  rights  and  liability  provided  by  this 
act. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Dec.  Dig.  §  7*} 

4.  Pbincipai.  and  Surety  (§  179*)— Rights 
OF  Surety— Action  in  Equity  to  Enfobcb 
Payment. 

A  surety  is  entitled  to  proceed  in  equity 
against  his  principal  at  any  time  after  the  debt 
has  fallen  due  to  compel  payment,  although  he 
may  not  have  been  sued. 

[E]d.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §  512;   Dec  Dig.  S  179.*] 

5.  Appeal  and  ESrbob  (|  170^  —  Questions 
Not  Raised  Below  —  Constitutional 
Questions. 

Constitutional  questions  which  were  not 
raised  by  the  pleadings,  nor  passed  upon  in  the 
trial  court,  cannot  be  raised  for  the  first  time 
in  this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1037;   Dec.  Dig.  J  170.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Clarke  County; 
J.  N.  Worley,  Judge. 

Suit  by  J.  C.  Cooper  against  the  National 
Fertilizer  Company  and  others.  Judgment 
for  defendants,  and  plaintilT  brings  error. 
Affirmed. 

John  R.  Cooper  and  B.  K.  Lumpkin,  for 
plaintiff  in  error.  Cobb  A  Brwin,  for  defend- 
ants in  error. 

EVANS,  P.  J.  In  January,  1907,  J.  O, 
Cooper  purchased  1,504  tons  of  fertilizers 
from  the  National  Fertilizer  Company  of 
Nashville,  Tenn.  The  contract  was  in  writ- 
ing, and  provided  that  the  fertilizer  company 
agreed  to  sell  to  Cooper  certain  brands  of 
fertilizers  at  stated  prices,  which  were  to 
contain  a  certain  percentage  of  fertilizer  in- 
gredients, and  that  Cooper  was  to  sell  the 
fertilizer,  take  notes  from  the  purchasers, 
payable  to  the  company,  and  deliver  to  the 
company  these  notes  as  collateral  for  the 
notes  which  Cooper  was  to  give  to  the  com- 
pany. Agreeably  to  the  contract,  the  fertiliz- 
er was  shipped  to  Cooper,  and  Cooper  ex- 
ecuted to  the  company  seven  notes,  aggrega- 
ting $31,726.60,  and  delivered  to  the  company 
the  notes  of  the  persons  to  whom  he  had 
sold  the  fertilizer,  aggregating  $30,544.24,  as 
collateral  to  his  own  notes.  Before  the  ma- 
turity of  the  notes  of  Cooper  to  the  company, 
the  latter  discounted  thep  with  the  American 
National  Bank  of  Nashville,  Tenn.,  indorsing 
each  note.  On  September  9,  1907,  the  com- 
pany returned  the  collateral  notes  to  Cooper 
for  collection  for  the  account  of  the  company, 
the  proceeds  to  be  applied  to  the  payment 
of  his  notes.  Cooper  paid  his  note  of  $4,000, 
maturing  November  1,  1907,  and  wrote  the 
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bank  that,  because  of  poor  collections,  he 
could  not  meet  the  other  notes  at  maturity, 
and -asked  indulgence.  On  January  9,  1908, 
after  repeated  demands  from  the  company, 
Cooper  surrendered  some  of  the  collateral 
notes  upon  which  there  was  due  about 
$6,300.  On  January  16,  1908,  Cooper  and  the 
company  entered  into  a  written  agreement, 
the  purport  of  which  was  that  Cooper  de- 
posited with  the  company  202  shares  of  the 
stock  of  the  Oconee  Oil  &  Refining  Company 
to  secure  the  company  against  loss  on  its  in- 
dorsements of  Cooper's  notes  held  by  the 
bank,  and  the  company  agreed  to  secure  an 
extension  on  the  notes,  so  that  Cooper  could 
pay  the  balance,  aggregating  $27,326.60  in 
five  Installments,  beginning  in  January  and 
ending  in  June,  1908,  each  of  the  installments 
being  for  |5,000,  except  the  last,  which  was 
to  be  the  balance  then  due  on  the  debt.  Up- 
on the  payment  of  $10,000  Cooper  was  to 
have  the  right  to  withdraw  100  shares  of  the 
hypothecated  stock,  and,  upon  failure  to  pay 
any  installment  within  10  days  after  it  was 
due,  the  company  was  authorized  to  sell  the 
stock  after  publication  of  time  and  place  of 
sale.  Cooper  paid  $10,000  and  withdrew  100 
shares  of  the  stock;  but,  he  having  failed  to 
pay  the  installment  due  in  May,  1908,  the 
company  gave  notice  of  its  intention  to  sell 
192  shares  of  stock,  and  advertised  the  same 
as  provided  in  the  contract.  Cooper  then  fil- 
ed his  petition  to  enjoin  the  sale,  alleging 
that  the  company  and  the  bank  were  foreign 
corporations  owning  no  property  in  Georgia; 
that  the  bank  was  not  an  innocent  purchaser, 
and  the  company  was  liable  to  him  in  the 
sum  of  $6,000  or  other  large  sum  on  account 
of  some  of  the  fertilizer  being  shipped  in 
defective  sacks,  and  being  short  in  quantity; 
and  that  because  of  these  deficiencies,  and  be- 
cause two  of  the  brands  did  not  come  up  to 
the  guaranteed  analysis  as  printed  on  the 
sack,  he  lost  many  of  his  customers,  and  his 
business  was  seriously  injured.  The  prayer 
was  that  the  bank  be  required  to  bring  in 
the  notes,  that  an  accounting  be  had,  and  the 
amount  of  his  damage  be  ascertained  and 
credited  on  his  notes,  and  the  company  be 
restrained  from  selling  the  stock  hypothecat- 
ed until  the  final  hearing.  No  service  was 
had  on  the  bank,  and  it  never  appeared  or 
answered.  The  company  filed  an  answer  de- 
nying that  Cooper  was  entitled  to  any  deducr 
tion  on  the  notes  by  way  of  damages  or  oth- 
erwise, and  also  an  answer  in  the  nature  of 
a  cross-bill,  in  which  it  was  alleged  that  the 
Oconee- Oil  &  Refining  Company  had  sold  the 
most  valuable  part  of  its  property,  and  what 
remained  was  worth  much  less  than  the  capi- 
tal stock;  that  this  company  was  indebted 
to  Cooper  for  salary  and  otherwise;  that 
Cooper  had  no  visible  property  except  about 
$600  worth  of  personal  property,  and  it  was 
apprehensive  that  the  192  shares  of  8to(& 
was  insufficient  to  pay  the  balance  due  of  the 
debt,  and  by  way  of  equitable  garnishment  it 
prayed  that  Cooper  be  enjoined  from  collect- 


ing any  debt  due  by  the  Oconee  Company  to 
him,  and  the  Oconee  Company  be  enjoined 
from  paying  such  debts  to  Cooper.  On  the 
interlocutory  hearing  the  court  refused  to  en- 
Join  the  sale  of  the  hypothecated  stock,  and 
did  enjoin  the  Oconee  Oil  &' Refining  Compa- 
ny and  J.  Ob  Cooper  as  prayed  in  the  cross- 
bill.    Cooper  excepted. 

1-3.  We  will  first  notice  the  phase  of  the 
case   presented   by   the   application    of   the 
plaintiff  in  error  to  enjoin  the  National  Fer- 
tilizer Company  from  selling  the  stock  of  the 
Oconee  Oil  &  Refining  Company,  hypothecat- 
ed to  secure  the  payment  of  his  notes  to  It, 
pursuant  to  the  agreement  of  January  16, 
j  1908.     Briefly  stated,  the  plaintiff's  conten- 
I  tion  is  that  he  has  suffered  damage  by  the 
fertilizer  company's  breach  of  contract;  that 
'  the  fertilizer  company  is  a  nonresident  with- 
]  out  property  in  this  state,  and  the  sale  of  the 
collateral  should  be  stayed  until  an  account- 
,  ing  can  be  had,  and  the  exact  amount  of  the 
,  plaintiff's    indebtedness    ascertained,    which 
[  amount  the  plaintiff   ayers  his   willingness 
to  pay.    The  basis  of  damage  is  alleged  to  be 
'  (1)  loss  in  weight  In  the  fertilizers  shipped; 
(2)  cost  of  resacking  fertilizers  received  In 
\  damaged  sacks;    and  (8)  injury  to  his  busi- 
ness as  a  dealer  in  fertilizers,  resulting  from 
,  the  fertilizers  being  shipped  in  bad  and  in- 
!  ferlor  sacks,  and  from  a  shortage  in  weight, 
I  and  because  the  actual  and  official  analysis 
I  of  two  of  the  brands  fell  below  the  guaran- 
;  teed  analysis  printed  on  the  sacks.    With  ref- 
i  erence  to  the  first  and  second  elements  of 
damage,   there   was   practically   no   dispute 
!  that  at  the  time  Cooper  signed  the  agree- 
'  ment  of  January  16, 1908,  by  means  of  which 
I  he  procured  an  extension  of  the  time  of  pay- 
ment of  his  notes,  he  had  knowledge  of  these 
deficiencies    in    the   fertilizers.      When    the 
;  plaintiff  with  such  knowledge  entered  into  an 
I  agreement,  and  secured  an  extension  of  time 
I  of  payment  of  his  notes,  he  waived  his  right 
to  plead  these  matters  as  a  defense  to  his 
notes.    Am.  Car.  Co.  v.  Atlanta  St  Ry.  Co., 
100  Ga.  254,  28  S.  B.  40;   Lunsford  Y.  Mals- 
by,  101  Ga.  39,  28  S.  E.  496;    Montfort  t. 
Americus  Guano  Co.,  108  Ga.  12,  33  S.  B. 
636.    On  the  interlocutory  hearing  the  plain- 
tiff testified,  and  it  was  not  denied  by  the 
defendant,  that  at  the  time  the  agreement  of 
January  16,  1908,  was  signed  the  plaintiff 
did  not  know  that  some  of  the  fertilizer  in- 
gredients fell  below  the  percentage  contained 
in  the  guaranteed  analysis  as  printed  on  the 
,  sacks.     In  his  petition  the  plaintiff  alleged 
that  by  reason  of  the  fertilizers  "being  ship- 
:  ped  in  bad  and  inferior  bags,  and  difficult  to 
I  handle,  and  shortage  in  fertilizer  ingredients, 
'  and  failure  to  come  up  to  the  guaranteed 
;  analysis   hereinbefore  set   forth,   and   short 
weights,  each  and  all  of  which  was  due  to  the 
failure  of  the  said  National  Fertilizer  Com- 
pany  to   comply  with   their   agreement   as 
aforesaid,  he  was  injured  and  damaged  in 
the  sum  of  five  thousand  dollars  ($5,000),  in 
that  he  lost  many  of  his  good  and  valuable 
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customers,  and  his  fertilizer  business  was 
seriously  injured,  and  the  said  goods  so  sack- 
ed by  the  said  defendant  under  the  brands 
and  name  of  the  petitioner  and  not  coming 
up  to  representation,  his  business  was  seri- 
ously injured  thereby;  that  his  fertilizer 
business  dropped  from  twenty-four  hundred 
(2,400)  tons  of  last  year  to  only  some  seven 
hundred  (700)  tons  this  year;  and  that  said 
injury  to  his  said  business  is  serious  and 
permanent,  and  that  it  was  directly  due  and 
caused  by  the  failure  of  the  said  defendant 
to  comply  with  their  said  contract  in  ship- 
ping inferior  goods,  short  weights,  and  in  in- 
ferior and  improper  bags  as  aforesaid,  and 
that  they  are  liable  to  him  therefor."  There 
was  ample  proof  before  the  Judge  to  author- 
ize a  finding  that,  at  the  time  the  plaintiff 
received  the  fertilizers  and  sold  them  to  his 
customers,  he  had  knowledge  of  the  deficiency 
in  weight  and  defective  sacks,  of  which  he 
now  complains.  Having  knowledge  of  such 
condition  of  the  fertilizers  when  he  sold 
them,  if  any  injury  to  his  business  accrued 
from  their  sale  on  this  account,  he  could  not 
hold  the  fertilizer*  company  responsible  there- 
for, for  the  reason  that  the  proximate  cause 
of  the  injury  was  his  own  voluntary  act  in 
selling  fertilizers  which  were  known  to  be  of 
short  weight  and  defectively  sacked.  Hen- 
derson Elevator  Co.  v.  North  Ga.  Milling  Co., 
126  Ga.  2T9,  55  S.  B.  50  (5). 

Is  the  fertilizer  company  liable  on  its 
breach  of  warranty  for  injury  to  the  plain- 
tiffs business  because  the  quantity  of  one 
of  the  ingredients  of  two  brands  of  the  ferti- 
lizer fell  slightly  below  the  seller's  guaranty 
under  all  the  circumstances  of  the  case? 
One  of  the  brands  of  the  fertilizer  was  guar- 
anteed to  contain  phosphoric  acid  9  per  cent, 
nitrogen  2.47  per  cent,  and  potash  3  per  cent 
The  fertilizing  ingredients  actually  found  by 
the  state  chemist  were  phosphoric  acid  10.55 
per  cent,  nitrogen  2.10  per  cent,  and  potash 
3.25  per  cent  The  commercial  value  of  this 
brand  as  claimed  by  the  manufacturer  was 
^21.13,  and  as  actually  found  by  official  anal- 
ysis was  $21.09 ;  the  difference  in  commercial 
value  being  4  cents  per  ton.  Another  brand 
was  shown  to  be  deficient  in  phosphoric  acid 
.75  per  cent  and  in  commercial  value  23 
cents  per  ton.  Of  the  1,504  tons  purchased 
117  tons  were  shown  to  be  deficient  in  com- 
mercial value  4  cents  per  ton,  and  75  tons 
were  shown  to  be  deficient  in  commercial  val- 
ue 23  cents  per  ton;  the  deficiency  in  neither 
brand  amounting  to  as  much  as  3  per  cent,  of 
the  commercial  value.  Section  8  of  the  act 
approved  December  18y  1901  (Acts  1901,  p. 
C5),  Is  as  follows:  "If  any  commercial  ferti- 
lizer or  fertilizer  material  offered  for  sale  in 
this  state,  shall,  upon  official  analysis,  prove 
deficient  In  any  of  Its  ingredients  as  guar- 
anteed and  branded  upon  the  sacks  or  pack- 
ages, and  if  by  reason  of  such  deficiency  the 
commercial  value  thereof  shall  fall  three 
per  cent  below  the  guaranteed  total  commer- 
cial value  of  such  fertilizer  or  fertilizer  ma- 


terial, then  any  note  or  obligation  given  Id 
payment  thereof  shall  be  collectible  by  law 
only  for  the  amount  of  actual  total  com- 
mercial value  as  ascertained  by  said  official 
analysis,  and  any  person  or  cori)oratlon  sell- 
ing the  same  shall  be  liable  to  the  consumer, 
by  reason  of  such  deficiency,  for  such  dam- 
ages. If  any,  as  may  be  proven  and  obtained 
by  him  on  trial  before  a  Jury  in  any  court  of 
competent  Jurisdiction  In  this  state."  There 
is  no  common-law  duty  to  brand  sadLS  of 
fertilizer.  This  Is  purely  a  statutory  re- 
quirement The  act  of  1901  provides  that 
certain  things  shall  be  done,  and  that  cer- 
tain rights  and  liabilities  shall  result  from  a 
failure  to  comply  with  its  terms.  Possibly 
from  a  recognition  of  the  difficulty  of  mixing 
the  ingredients  Into  a  perfectly  uniform  com- 
position of  great  bulk,  and  that,  however 
earnest  an  effort  might  be  made  to  do  so, 
there  might  be  slight  variances  in  the  dif- 
ferent parts  of  a  large  quantity  of  the  ferti- 
lizer, and  consequently  slight  variances  in 
different  analyses  made  of  samples  taken 
from  such  parts,  the  Legislature  made  pro- 
vision to  cover  such  variances  as  they  deem- 
ed reasonable.  Had  they  said  in  terms  that 
the  manufacturer  should  brand  on  the  sacks 
or  packages  an  analysis  which  should  be 
within  at  least  8  per  cent  of  that  of  the 
state  chemist,  or  that  the  requirement  of 
branding  should  be  deemed  sufficiently  com- 
plied with  if  this  branded  analysis  come 
within  8  per  cent  of  that  of  the  state 
chemist,  the  intention  would  have  been  plain. 
Is  the  case  materially  different  where  the 
act  provides  that  if  there  is  a  deficiency  in 
any  of  the  Ingredients,  and  "by  reason  of 
such  deficiency  the  commercial  value  there- 
of shall  fall  8  per  cent,  below  the  guaran- 
teed total  commercial  value  of  such  fertilizer 
or  fertilizer  material,**  certain  rights  and  lia- 
bilities should  follow,  making  the  official 
analysis  the  test  of  the  reasonableness  of  the 
variance  in  the  commercial  value?  Is  not 
the  negative  pregnant  plain  that  such  re- 
sults do  not  follow  a  variance  of  less  than  3 
per  cent?  Splnks  v.  Rome  Guano  Co.,  108 
Ga.  614,  33  S.  B.  906;  Sutherland  v.  Sou. 
Pac.  Guano  Co.,  108  Ga.  742,  33  S.  E.  811. 
The  plaintiff's  case  as  to  this  feature  does 
not  rest  on  the  alleged  violation  of  any  com- 
mon-law duty  by  the  defendants,  but  upon 
a  failure  to  comply  with  the  statute.  Were 
it  otherwise,  the  damages  which  he  could  re- 
cover for  a  breach  of  contract  would  only  b€| 
such  as  "may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally  (i.  e.,  accord- 
ing to  the  usual  course  of  things)  from  such 
breach  of  contract  itself,  or  such  as  may  rea- 
sonably be  supposed  to  have  been  In  the  con- 
templation of  the  parties,  at  the  time  they 
made  the  contract,  as  the  probable  result  of 
the  breach  of  it**  Hadley  v.  Baxeudale,  9 
Exch.  341 ;  Ga.  R.  v.  Hayden,  71  Ga.  522,  51 
Am.  Rep.  274;  Randall  v.  Raper,  El.  Bl.  &  £1. 
84;  Civ.  Code  1895,  §§  3912,  3913. 
There   is  no  contention   by  the  plaintiff 
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that  his  customers  refused  to  pay  for  ferti- 
lizers because  of  the  variance  In  the  percent- 
age of  a  fertilizing  ingredient,  or  that  the 
variance  between  the  guaranteed  and  official 
analysis  was  such  as  to  essentially  or  materi- 
ally change  the  constituency  of  the  fertilizer 
or  render  it  unsuited  for  use  as  a  fertilizer 
6f  the  grade  and  character  represented  by 
the  guaranteed  analysis.  Nor  is  there  any 
contention  that  the  fertilizer  company  knew 
of  any  deficiency  in  the  guaranteed  analysis. 
In  his  sworn  petition,  and  also  in  his  affi- 
davit, submitted  on  the  hearing,  the  plaintiff 
arrived  at  the  amount  of  his  damages  which 
he  claimed  resulted  to  his  business  by  esti- 
mating his  prospective  profits  per  ton  on  the 
difference  in  tonnage  between  the  sales  of 
the  years  1907  and  1908.  A  plaintiff  who 
seeks  reparation  in  damages  to  his  business 
from  a  breach  of  contract  Is  limited  to  the 
recovery  of  damages  which  are  the  natural 
and  material  consequence  of  the  act  from 
which  the  damage  flows.  Loss  of  prospective 
profits  is  ordinarily  too  remote  for  recovery. 
The  profits  of  a  commercial  business  are  de- 
pendent on  so  many  hazards  and  chances 
that  unless  the  anticipated  profits  are  capable 
of  ascertainment,  and  the  loss  of  them  tracea- 
ble directly  to  the  defendant's  wrongful  act, 
they  are  too  speculative  to  afford  a  basis  for 
the  computation  of  damages.  Where  no  fact 
is  pleaded  to  reduce  the  recovery  on  a  note 
for  fertilizers  other  than  a  variance  in  ferti- 
lizer ingredient  between  the  guaranteed  and 
official  analysis,  and  It  appears  that  the  total 
commercial  value  of  the  ingredients  as  as- 
certained by  official  analysis  comes  within  8 
per  cent  of  the  commercial  value  of  the  in- 
gredients as  guaranteed  and  branded  on  the 
sacks,  the  vendor  may  recover  the  contract 
price.  The  law  as  embodied  in  the  act  of 
1901  becomes  a  part  of  the  contract  of  sale, 
and  such  a  small  discrepancy  is  declared  by 
the  Legislature  as  uhavalling  to  impair  the 
contract  of  sale.  In  view,  therefore,  of  the 
facts  before  the  Judge,  he  was  authorized  to 
find  that  the  alleged  damages  to  the  defend- 
ant's business  were  neither  contemplated  by 
the  parties  in  the  sale  and  purchase  of  the 
fertilizers,  nor  were  they  the  legal  conse- 
quence of  the  immaterial  variance  between 
the  guaranteed  and  official  analysis  of  two 
brands  of  the  fertilizer,  that,  if  the  plain- 
tlfiTs  business  was  injured,  the  proximate 
cause  was  the  sale  knowingly  made  by  Coop- 
er of  fertilizer  of  short  weight  and  in  de- 
fective sacks. 

4.  We  will  next  consider  the  phase  of  the 
case  presented  by  the  cross-petition,  the  es- 
sential purpose  of  which  Is  to  protect  the 
fertilizer  company  from  loss  on  account  of 
its  indorsement  of  the  notes  of  Cooper  held 
by  the  American  National  Bank  by  impound- 
ing whatever  funds  or  effects  the  Oconee  Oil 
Refining  Company  may  be  due  to  Cooper  on 
account  of  claims  for  salary  or  otherwise. 


The  evidence  as  to  the  Insolvency  of  Cooper 
was  conflicting.  It  appeared  that  he  was  a 
salaried  officer  of  the  Oconee  Company. 
The  court  enjoined  the  Oconee  Company 
from  paying  over  any  money  to  Cooper  until 
the  flnal  decree  in  the  case.  The  cross-peti- 
tion partakes  of  the  nature  of  an  equitable 
garnishment,  and  the  right  to  the  relief 
prayed  Is  predicated  on  the  absence  of  any 
common-law  remedy,  and  the  equitable  right 
of  an  indorsee  to  compel  the  payment  of  the 
notes.  It  is  undisputed  that  the  notes  of 
Cooper  which  the  Fertilhser  indorsed  are  held 
by  an  innocent  purchaser  for  -value  before 
maturity,  and  at  the  time  of  this  proceeding 
were  past  due.  Under  the  agreement  of 
January  16,  1908,  relatively  to  Cooper,  the 
fertilizer  company  sustained  the  relation  of 
surety.  Our  Code  does  not  give  to  a  surety 
or  indorser  who  has  not  paid  the  debt  the 
remedy  of  garnishment.  But  equity  affords 
a  remedy  by  entertaining  a  petition  at  the 
instance  of  the  surety  against  his  principal 
at  any  time  after  the  debt  has  fallen  due  to 
compel  payment,  although  he  may  not  have 
been  sued.  Bispham's  Eq.  §  331;  16  Enc. 
Pl.'&  Pr.  951;  Sanford  v.  United  States  Fi- 
delity Co.,  116  Ga.  689,  43  S.  E.  61.  Under 
the  averments  of  the  cross-petition  and  the 
evidence  submitted  the  court  did  not  abuse 
its  discretion  in  restraining  Cooper  from  col- 
lecting any  debt  which  might  be  due  him  by 
the  Oconee  Oil  &  Refining  Company. 

5.  The  Judgment  complained  of  is  alleged 
to  be  erroneous,  because  its  effect  is  to  de- 
prive the  plaintiff  in  error  of  certain  consti- 
tutional Tights  and  guaranties,  vi£.,  the 
right  of  trial  by  Jury,  the  right  of  appeal  to 
the  courts,  the  right  to  appear  In  the  courts 
by  person  or  attorney,  due  process  of  law, 
and  protection  of  person  and  property,  and 
that  Its  effect  is  also  to  violate  the  funda- 
mental principle  that,  where  there  is  a  right, 
there  is  a  remedy.  None  of  these  constitu- 
tional questions  were  raised  in  the  pleadings, 
nor  does  the  record  disclose  that  such  were 
passed  upon  by  the  trial  Judge. 

Judgment  affirmed.    All  the  Justices  concur. 


(132  Ga.  &46) 
JACKSON  V.  STATE. 
(Supreme  Court  of  Georgia.     May  12,  1909.) 
1.  Cbiio^al  Law  (§§  785,  807*)  —  Instbuo- 

TIONS. 

The  court  charged  the  jury  in  part  as  fol- 
lows: ''From  the  peculiar  character  of  rape  and 
assault  with  intent  to  rape,  care  is  to  be  used 
in  regard  to  them.  The  injured  female  is  usual- 
ly a  competent  witness  in  such  cases;  but  the 
degree  of  credit  to  be  given  to  her  evidence  de- 
pends more  or  less  upon  the  concurrence  of  the 
circumstances  of  the  fact  with  her  testimony. 
For  instance,  if  she  be  of  good  fame,  if  she 
presently  discovered  the  offense,  made  pursuit 
after  the  offender,  showed  circumstances  and 
signs  of  the  injury,  if  the  place  where  the  fact 
was  done  was  remote  from  the  people,  inhabit- 
ants, or  iMueengers,  or  if  the  offender  fled,  these 
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and  the  like  are  ooncarring  eyidences  to  give 
greater  probability  to  her  testimony,  when  prov- 
ed by  others  as  well  as  herself.  But  if  she 
concealed  the  injury  for  any  length  of  time  after 
she  had  an  opportunity  to  complain,  if  the  place 
where  the  fact  was  supposed  to  be  done,  when 
and  where  it  is  probable  that  she  might  be 
heard  by  others,  these  and  like  circumstance^ 
carry  a  strong  presumption  that  her  testimony 
is  false  or  feigned.  Such  is  the  care  that  the 
law  uses  in  scrutinizing  allegations  of  the  crime 
of  rape."  HcW,  that  the  excerpt  from  the 
charge .  above  quoted  was  not  open  to  the  crit- 
icism "that  it  is  argumentative  in  favor  of  the 
prosecutor,  the  woman  alleged  to  have  been 
raped,  thajt  its  effect  is  to  lend  undue  weight  to 
the  testimony  of  the  prosecutor  and  to  influence 
the  jury  in  believing  that  her  testimony  was 
to  be  believed  in  preference  to  the  other  testi- 
mony, if  it  chanced  to  coincide  with  the  lan- 
guage used  in  the  first  portion  of  said  charge." 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §§  785,  807.*] 

2.  Rape  (§  51*)— Sufficiency  op  Evidence. 

The  verdict  was  authorized  by  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  §  51.*] 

3.  Rape  (§  59*)  —  iNBTBtrcxioNB  —  Degree  or 
Offense. 

The  evidence  in  the  case  requiring  a  find- 
ing that  the  defendant  was  guilty  of  the'  offense 
of  rape,  if  guilty  of  any  offense,  it  was  not 
error  for  the  court  to  refuse  to  submit  to  the 
jury  the  question  of  whether  the  defendant  was 
guilty  of  the  assault  with  intent  to  commit  a 
rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  {  99;    Dec.  Dig.  §  59.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;   W.  G.  Charlton,  Judge. 

William  Jackson  was  convicted  of  rape, 
and  he  brings  error.    Affirmed. 

Shelby  Myrick,  for  plaintiff  in  error.  W. 
W.  Osborn,  Sol.  Gen.,  and  Jolin  0.  Hart, 
Atty.  Gen.,  for  the  State. 


BECK,  J.  William  Jackson  was  indicted, 
for  rape;  it  being  alleged  that  he  committed 
the  offense  upon  the  person  of  Lioulsa  Tal- 
ley.  Upon  the  trial  the  jury  rendered  a 
verdict  of  guilty,  with  a  recommendation. 
The  defendant  made  a  motion  for  a  new 
ti-ial,  which  was  oyerruled,  and  to  this  judg- 
ment he  excepted. 

1.  The  court  in  part  charged  the  jury  as 
follows:  "From  the  peculiar  character  of 
rape  and  assault  with  intent  to  rape,  care 
is  to  be  used  in  regard  to  them.  The  injured 
female  is  usually  a  competent  witness  in 
such  cases;  but  the  degree  of  credit  to  be 
given  to  her  evidence  depends  more  or  lees 
upon  the  concurrence  of  the  circumstances 
of  the  fact  with  her  testimony.  For  in- 
stance, if  she  be  of  good  fame,  if  she  pres- 
ently discovered  the  offense,  made  pursuit 
after  the  offender,  showed  circumstances 
and  signs  of  the  injury,  if  the  place  where 
the  fact  was  done  was  remote  from  the  peo- 
ple, inhabitants,  or  passengers,  or  If  the  of- 
fender fled,  these  and  the  like  are  concur- 


ring evidences  to  give  greater  probability  to 
her  testimony,  when  proved  by  others  as 
well  as  herself.  But  if  she  concealed  the 
injury  for  any  length  of  time  after  she 
had  an  opportunity  to  complain,  if  the  place 
where  the  fact  was  supposed  to  be  done, 
when  and  where  it  is  probable  that  she 
might  be  heard  by  others,  these  and  like  chr- 
cumstances  carry  a  strong  presumption  that 
her  testimony  is  false  or  feigned.  Such  is 
the  care  that  the  law  uses  in  scrutinizing 
allegations  of  the  crime  of  rape."  The 
charge  quoted  was  excepted  to  on  the 
gi'ouud  '*that  it  is  argumentative  in  favor 
of  the  prosecutor,  the  woman  alleged  to 
have  been  raped,  that  its  effect  is  to  lend 
undue  weight  to  the  testimony  of  the  prose- 
cutor, and  to  influence  the  Jury  in  believing 
that  her  testimony  was  to  be  believed  In 
preference  to  the  other  testimony,  if  it 
chanced  to  coincide  with  the  language  used 
in  the  flrst  portion  of  said  charge."  We  do 
not  think  that  the  portion  of  the  charge 
above  set  forth  is  open  to  the  criticism  made 
upon  it  It  is  certainly  not  an  argument 
tending  to  influence  the  jury  to  form  any 
conclusion  adverse  to  the  defendant  inde- 
pendently of  the  evidence,  but  was  caution- 
ary in  its  character,  impressing  upon  the 
minds  of  the  jurors  the  duty  of  carefully 
considering  and  scrutinizing  the  facts  and 
circumstances  of  the  case  which  tended  to 
throw  light  upon  the  main  issue  In  the  case. 
2.  The  second  and  third  grounds  of  the 
amended  motion  are  as  follows:  "(2)  Be- 
cause the  testimony  In  said  case  falls  to 
show  that  the  offense  of  rape  was  commit- 
ted by  the  defendant  beyond  a  reasonable 
doubt.  (3)  Because  the  testimony  touching 
the  offense  for  which  the  defendant  was  in- 
dicted and  found  guilty  does  pot  constitute 
or  make  out  the  offense  of  rape  as  defined 
by  the  law  of  Georgia."  It  Is  apparent  that 
the  two  grounds  of  the  motion  set  forth 
Immediately  above  are  but  restatements, 
with  some  variation  in  form,  of  the  general 
ground  that  the  verdict  is  without  evidence 
to  support  it  An  examination  of  the  testi- 
mony contained  in  the  record  discloses  that 
the  woman  upon  whose  person  it  is  alleged 
In  the  indictment  the  crime  was  committed 
Identified  the  prisoner  at  the  bar  as  her  as- 
sailant. Besides  her  testimony  as  to  the 
identity  of  the  accused  with  the  person  whe 
committed  the  offense,  this  witness  was  cor- 
roborated by  proved  facts  and  circumstan- 
ces. The  victim  of  the  offense  of  which 
the  defendant  was  convicted,  after  testifying 
as  to  the  assault  upon  her,  the  threats  and 
menaces  used  by  the  assailant  to  intimidate 
her,  after  having  described  the  place  at 
which  the  crime  was  committed,  her  ef- 
forts to  prevent  the  consummation  of  the 
offense,  her  outcries  after  it  had  been  con- 
summated, and  her  efforts  to  have  the  as- 
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sallant  apprehended,  and  after  having  re- 
peated with  particularity  the  details  of  the 
circumstances  of  the  assault,  used  the  fol- 
lowing language:  "That  man  [the  accused] 
followed  me,  threatened  to  kill  me,  and  as- 
saulted me.  •  •  ♦  I  went  home  crying, 
and  told  him  [her  husband]  a  man  had  as- 
saulted me  and  attempted  to  kill  me.  •  •  • 
It  was  a  bright  moonshiny  night;  and  I 
tried  to  catch  a  glimpse  of  his  face,  so  1 
would  know  him  if  he  didn't  kill  me.  •  •  • 
The  road  was  muddy.  It  had  been  raining, 
and  was  very  muddy,  and  I  was  thrown  in- 
to the  water.  He  dragged  me  from  about 
where  I  am  sitting  to  the  extent  of  this 
room.  He  carried  me  to  the  right  of  Mr. 
Schwarz's  vegetable  garden,  and  on  the  oth- 
er side  is  broom  straw.  It  was  between  10 
and  11  o'clock  as  near  as  I  can  Judge. 
•  •  •  He  assaulted  me.  He  entered  my 
person.  He  accomplished  his  purpose.''  It  is 
Insisted  that,  even  if  we  accept  as  true  the 
testimony  of  the  prosecutor,  still  the  offense 
with  which  the  defendant  is  charged  is  not 
made  out  beyond  a  reasonable  doubt.  The 
language  used  by  the  witness  clearly  means, 
and  could  not  mean  anything  else,  than  that 
the  accused  forcibly  and  against  her  will 
had  carnal  knowledge  of  her,  and  under  the 
evidence  in  the  case  the  Jury  were  authoriz- 
ed so  to  find. 

3.  Under  the  evidence  in  the  case  the  Jury 
were  authorized  to  find  the  defendant  guilty 
of  the  offense  of  rape.  There  is  nothing  in 
the  testimony  of  the  prosecutrix  which 
would  have  supported  a  finding  that  the  ac- 
cused was  guilty  merely  of  an  assault  with 
intent  to  commit  rape.  That  being  true,  the 
court  below  did  not  err  in  not  submitting  to 
the  Jury  the  question  as  to  whether  or  not 
the  defendant  was  guilty  of  an  assault  with 
intent  to  commit  rape. 

Judgment  afiirmed.  All  the  Justices  con- 
cur. 


(132  Ga.  671) 

NATIONAL  FIRE  INS.   CO.  v.  VAN  GIB- 
BEN. 
(Supreme   Court  of  Georgia.     May  15,   1009.) 

1.  Appeal   and    Ebkob    (f   6S5*)— Review— 
Grounds  fob  New  Tbial. 

It  does  not  appear,  from  the  bill  of  excep- 
tions or  the  record,  that  any  of  the  grounds  of 
the  original  motion  for  a  new  trial,  or  of  the 
amendment  thereto,  were  approved,  and  there- 
fore such  grounds  cannot  be  considered,  except 
those  which  complain  that  the  verdict  is  con- 
trary to  law  and  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  635.*] 

2.  Review  on  Errob. 

There  was  sufficient  evidence  to  support  the 
verdict,  and  the  court  did  not  abuse  its  dis- 
cretion in  refusing  a  new  trial. 
«    (Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;   W.  O.  Charlton,  Judge. 


Action  between  G.  A.  Van  Gieeen  and  the 
National  Fire  Insurance  Company.  From  the 
Judgment,  the  insurance  company  brings  er- 
ror.   Afflrmed. 

Lawton  &  Cunningham,  for  plaintiff  in  er- 
ror. Osborne  &  Lawrence,  for  defendant  In 
error. 

HOLDEN,  J.    Judgment  afi3rmed. 


(132  Ga.  460) 
LOCKWOOD  V.  MUHLBERG. 
(Supreme  Court  of  Georgia.     AprU  17,  1909.) 

1.  Appeai^  and  Error  (§  302*)!--Ground  or 
Motion  for  New  Triai/— Sutficienct  to 
Raise  Qxhistion. 

The  only  ground  of  the  motion  for  a  new 
trial  relied  on  was  as  follows:  **The  court  erred 
in  refusine  to  permit  plaintiff  to  introduce  in 
evidence  the  fact  that  on  the  first  trial  of  the 
case,  after  the  conclusion  of  the  plaintifTs 
evidence,  the  defendant  introduced  an  ordi- 
nance of  the  city  of  Savannah  allowing  pawn-' 
broilers  to  charge  10  per  cent  per  month  in- 
terest on  the  dollar  on  sums  less  than  $25, 
whereupon  the  court,  on  motion  of  the  defend- 
ant, directed  a  verdict;  said  refusal  to  permit 
this  evidence  to  be  introduced  being  error,  in 
that  it  eliminated  from  the  consideration  of  the 
jury  a  legitimate  means  of  throwing  light  upon 
the  interpretation  of  the  word  'charges'  as  used 
in  the  contract,  and  thus  assist  them  to  deter- 
mine whether  toe  use  of  that  word  was  a  blind 
for  usury  or  interest,  and  was  merely  a  ruse  or 
device  to  evade  the  usury  laws,  said  meaning  of 
the  word  'charges,'  and  the  bona  fides  of  its 
use  in  the  contract,  being  a  material  issue  in  the 
case,  and  the  fact  that  on  the  previous  trial, 
under  the  same  facts,  the  defendant  confessed 
the  word  to  mean  'interest,'  and  sought  to 
escape  under  the  ordinance,  was  matenal  as- 
sistance to  the  jury,  and  its  exclusion  was  er- 
ror, prejudicial  to  the  plaintiff."  Held  that, 
under  previous  rulings  of  this  court,  such 
ground  did  not  raise  with  sufficient  distinctness 
a  question  for  determination  by  a  reviewing 
court;  it  being  merelv  stated  that  the  presid- 
ing judge  refused  to  allow  the  movant  to  intro- 
duce "a  fact"  in  evidence,  without  ststing  that 
any  evidence  was  offered  for  the  purpose  of 
proving  such  fact,  or  of  what  such  evidence  con- 
sisted, or  whether  it  was  oral  or  documentary, 
or  both,  or  that  any  particular  evidence  was 
offered  and  excluded.  Hendrick  v.  Davis.  27 
Ga.  167,  73  Am.  Dec.  726;  Atlanta  Consolidat- 
ed Street  Railroad  CJo.  v.  Bagwell,  107  Ga.  158, 
33  S.  E.  191  (8);  Griffin  v.  Henderson,  117 
Ga.  382,  43  S.  E.  712;  Allen  v.  Kessler,  120 
Ga.  319,  47  S.  E.  900;  Bowden  v.  Bowden, 
125  Ga.  107,  53 'S.  B.  606;  Morris  v.  State, 
129  Ga.  434,  59  S.  E.  223 ;  Sims  v.  Sims,  131 
Ga.  262,  62  S.  E.  192;  Sanders  v.  Cen.  Ry. 
Co.,  123  Ga.  763,  61  S.  B.  728. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  1302.*] 

2.  Appbai.  and  Ebbob  (9  588*)— Bbtsf  of  Evi- 
dence —  Recitals  —  Effect  —  Presenta- 
tion AND  ReSEBVATION  OF  GbOUNDS  OF  RE- 
VIEW—MOTION  FOB  New  Tbial. 

While  there  are  incorporated  in  the  brief 
of  evidence,  in  connection  with  the  cross-exam- 
ination of  a  witness,  certain  recitals  as  to  the 
witness  being  interrogated  on  the  subject  of 
the  occurrences  at  the  last  trial,  objections  to 
the  evidence,  arguments  of  counsel,  and  the 
ruling  of  the  court,  such  recitals  form  no  prop- 
er part  of  the  brief  of  the  evidence,  and  cannot 
be  considered  as  authenticating  the  facts  stated. 
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The  motion  for  a  new  trial,  not  the  brief  of 
evidence,  must  show  the  ruling  of  the  court  of 
which  complaint  is  made.  Central  of  Georgia 
Ry.  Co.  V.  McClifford,  120  Ga.  90,  47  S.  B. 
590;  McComb  y.  Hines,  123  Ga.  246,  51  S.  E. 
300. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  588.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham 
County;  W.  G.  Charlton,  Judge. 

Action  between  B.  P.  Lockwood  and  E. 
Muhlberg,  executor.  From  the  Judgment, 
Lockwood  brings  error.    Affirmed. 

Twiggs  &  Gazan,  for  plaintiff  In  error.  Os- 
borne &  Lawrence,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a32  Gft.  586) 

TAYLOR  et  al.  r.  WRIGHT. 
(Supreme  Court   of   Georgia.     May   13,   1909.) 

1.  Appeal  and  Error  (§  731*)— Assignments 

OP  Error— Sufficiency. 

By  agreement  of  counsel  for  both  parties 
this  case  was  submitted  to  the  trial  judge,  "to 
decide  on  the  law  and  the  facts  without  inter- 
vention of  a  jury."  After  the  conclusion  of  the 
evidence  the  judge  rendered  a  decision  in  favor 
of  the  defendant,  disposing  of  the  same  upon 
the  law  and  the  facts,  the  only  exception  to 
which  is  in  the  following  words:  "To  which 
finding  and  judgment  of  his  honor,  the  judge,  the 
plaintiff  in  error  excepted  and  now  excepts,  and 
assigns  the  same  as  error."  Heldf  that  such  as- 
signment of  error  is  too  general  to  raise  any 
question  for  determination  by  this  court;  and, 
there  being  no  other  assignment  of  error  which 
can,  under  the  judge's  certificate  to  the  bill  of 
exceptions,  be  considered,  the  writ  of  error  is, 
upon  motion,  dismissed.  Lyndon  v.  Georgia  Ry. 
&  Elec.  Co.,  129  Ga.  353,  58  S.  E.  1058. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bijror,  Dec.  Dig.  S  731.»] 

2*  Appeal  and  Error  (f  748^)— Assignicents 

of  Error— Amendment. 

Assignments  of  error  which  are  too  vague 
and  eeneral  to  be  considered  cannot  be  made 
specific  by  amending  the  bill  of  exceptions  after 
it  reaches  this  court.  Stewart  v.  Marietta 
Trust  Co.,  129  Ga.  418,  59  8.  B.  231. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3059 ;    Dec  Dig.  \  743.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Newton  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  between  John  Taylor  and  others 
and  J.  A-  Wright  From  the  Judgment,  Tay- 
lor and  others  bring  error.    Dismissed. 

F.  C.  Foster,  Sr.,  for  plaintiffs  in  error. 
Middlebrook,  Rogers  &  Knox,  for  defendant 
in  error. 

BECK,  J.  In  addition  to  the  general  ex- 
ception stated  in  the  headnote,  there  were 
specific  exceptions  to  the  rulings  of  the  court 
upon  the  question  of  the  admissibility  of  cer- 
tain oral  testimony;  but  the  Judge,  in  his 
certificate  to .  the  bill  of  exceptions,  states 


that  this  evidence  was  rejected  by  him  andr 
was  not  considered  in  reaching  his  finding 
and  Judgment  as  rendered,  leaving  as  the- 
only  question  to  be  considered  the  Judgmoit 
which  disposed  of  the  case  upon  the  law  and 
the  facts.  And,  as  we  have  ruled  in  the^ 
headnote,  that  assignment  was  too  general 
to  raise  any  question  for  consideration  or  de- 
termination here.  Smith  y,  Marshall,  127 
Ga.  374,  56  S.  E.  416. 

Writ  of  error  dismissed.  All  the  Justices- 
concur. 

(Ijt2  Ga.  670) 
JACKSON  T.  STATBL 
(Supreme  Court  of  Georgia.     May  12,   1909.)- 

1.  HOMICIDK     (J     309*)    —   VOLUNTABT     MAlf- 
SLAUGHTER— 1NSTBUCTION8. 

There  was  evidence  from  which  the  jury 
might  infer  that  the  killing  was  without  pre- 
meditation, upon  a  sudden  impulse  of  passion, 
aroused  not  only  by  words,  but  also  by  an  at- 
tempted indecent  exposure  of  the  person  of  the 
deceased  in  the  presence  of  defendant's  wife,, 
and  by  the  commission  upon  the  defendant  of 
an  assault  by  the  deceased ;  and  an  appropriate 
instruction  on  the  law  of  voluntary  manslaugh- 
ter should  have  been  given  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Homicide,. 
Cent.  Dig.  §S  649-656;    Dec.  Dig.  S  809.*] 

2.  HOHIOIDE  (I  169*)— BVIDENOK. 

The  cause  of  the  separation  of  the  deceased 
from  his  wife  was  irrelevant  to  any  issue  in  the 
case,  and  evidence  relating  thereto  was  properly 
excluded. 

[Ed.  Note.— For  other  cases,  see  Homicide* 
Dec.  Dig.  S  ie9.»] 

3.  Criminal  Law  (5  824*)  —  Instructions — 
Reasonable  Doubt. 

The  words  "reasonable  doubt"  are  of  such 
obvious  significance  that  an  omission  to  define 
them,  in  the  absence  of  an  appropriate  written 
request,  will  not  require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2000;   Dec  Dig.  {  824.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Terrell  Coun- 
ty; W.  C.  Worrill,  Judge. 

Henry  Jackson  was  convicted  of  murder,, 
and  brings  error.    Reversed. 

M.  C.  EJdwards,  for  plaintiff  in  error.  J.  A.. 
Laing,  Sol.  Gen.,  by  R.  B.  Arnold,  and  John. 
C.  Hart,  Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  Henry  Jackson  was  con- 
victed of  the  murder  of  Henry  Shine,  and 
recommended  to  mercy.  The  court  refused, 
him  a  new  trial,  and  he  excepts. 

1.  Several  of  the  exceptions  go  to  the  point 
that  the  court  erred  In  instructing  the  Jury 
that  the  defendant  was  either  guilty  of  mur- 
der, or  not  guilty,  and  in  falling  to  give  an 
appropriate  charge  on  the  law  of  voluntary 
manslaughter.  The  defendant  and  the  deceas- 
ed had  married  sisters.  About  two  months 
prior  to  the  homicide  the  wife  of  the  de- ' 
ceased  separated  from  him.  and  had  since  re- 
sided with  the  defendant  and  his  wife.  The 
defendant  lived  in  a  house  containing  three 
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rooms.  The  front  of  the  house  had  two 
rooms,  separated  by  a  hall  five  or  six  feet 
wide.  The  homicide  occurred  In  the  hall  of 
the  house,  between  8  and  10  o'clock  at  night 
The  only  persons  in  the  house  at  the  time 
of  the  homicide  were  the  defendant  and  the 
deceased  and  their  wives.  The  wife  of  the 
defendant  was  incompetent  to  testify,  and  the 
wife  of  the  deceased  gave  substantially  this 
account  of  the  tragedy:  About  8  o'clock  at 
night  the  deceased  came  to  the  house  of  the 
defendant  and  requested  permission  to  spend 
the  night  with  the  witness.  She  declined  the 
request,  and  the  deceased  said  he  was  going 
to  stay  anyway,  and  commenced  stripping 
off  his  clothes  in  the  presence  of  herself,  her 
sister,  and  the  defendant  Whereupon  the 
defendant  said,  '^Don't  be  undressing  here 
before  my  wife,  you  go  on  home,"  to  which 
the  deceased  replied  that  "he  didn't  give  a 
God  damn,  he  was  going  to  stay  all  night" 
The  defendant  then  said,  "You  go  on  home;  I 
don't  want  you  here  undressing  before  my 
wife  that  way,"  and  the  deceased  pulled  up 
his  pants  and  said,  "By  God,  he  was  going 
to  stay  all  night"  The  defendant  got  his 
gun  and  commanded  the  deceased  to  leave 
the  house.  At  this  stage  of  the  colloquy  the 
witness  says  she  apprehended  a  difficulty  and 
jumped  behind  the  bed.  She  heard  the  de- 
fendant say,  "Don't  come  on  me,  cutting  at 
me;  I  will  shoot  you,"  and  about  that  time 
the  gun  fired  and  the  witness  ran  from  the 
house.  The  witness  did  not  see  any  knife 
in  her  husband's  hand,  nor  did  she  see  an 
open  knife  on  the  floor  near  his  hand.  The 
next  morning  an  open  knife  was  picked  up 
from  the  floor  under  the  hand  of  the  de- 
ceased before  the  body  of  the.  deceased  had 
been  removed.  There  was  a  conflict  in  the 
evidence  as  to  whether  this  knife  belonged  to 
the  defendant  or  the  deceased.  An  unopened 
knife  belonging  to  the  deceased  was  taken 
from  his  pocket  after  his  death. 

We  think  this  testimony  demanded  a 
charge  on  the  law  of  voluntary  manslaughter. 
The  Jury  could  infer  from  It  that  the  killing 
was  without  premeditation,  upon  a  sudden 
violent  Impulse  of  passion,  aroused,  not  alone 
by  words,  but  also  by  an  attempted  exhibition 
of  tlie  person  of  the  deceased  in  the  presence 
of  the  defendant's  wife,  and  by  the  commis- 
sion upon  the  def^idant  of  an  assault  by  the 
deceased.  It  is  true  that  the  wife  of  the 
deceased  did  not  testify  that  she  saw  the 
deceased  make  a  knife  thrust  at  the  defend- 
ant; but  she  did  say  that,  while  hiding  be- 
hind the  bed,  she  heard  the  defendant^  warn 
the  deceased  not  to  cut  him,  simultaneously 
with  the  discharge  of  the  gun.  An  open 
knife  was  found  by  the  body  of  the  deceased. 
The  defendant's  contention  was  that  it  was 
the  knife  with  which  the  deceased  assaulted 
him.  The  State  contended,  under  the  evi- 
dence that  the  open  knife  belonged  to  the 
defendant  and  was  placed  by  the  body  of  the 


deceased  after  death  by  the  defendant  to 
give  color  to  the  claim  of  self-defense.  The 
solution  of  these  contentions  could  only  be 
made  by  the  jury.  We  think  the  jury  might 
infer  that  an  assault  was  made  by  the  de- 
ceased upon  the  defendant  with  a  knife.  If 
the  intent  of  the  deceased  in  making  the  as- 
sault was  not  to  commit  a  felony,  but  only  a 
serious  personal  injury,  such  as  a  stabbing, 
and  the  defendant  killed  under  the  impulse 
of  passion  because  of  such  attempt  the  homi- 
cide would  be  voluntary  manslaughter.  Rum- 
sey  V.  Statfe,  126  Ga.  423,  55  S.  E.  167;  Jen- 
kins V.  State,  123  Ga.  523,  51  S.  B.  598;  Gann 
V.  State,  30  Ga.  67. 

2.  Counsel  for  the  defendant  propounded 
the  following  question  on  cross-examinatiOD 
to  the  wife  of  the  deceased,  a  witness  for  the 
state:  "Why  did  you  separate  from  him?" 
(the  deceased).  The  answer  would  have 
been:  *'I  couldn't  get  along  with  him.  He 
beat  me  and  fought  me  all  the  time."  The 
court  excluded  the  answer.  It  Is  Insisted  that 
this  testimony  was  admissible  as  tending  to 
show  that  the  defendant  had  nothing  to  do 
with  the  separation  or  reconciliation  of  the 
deceased  with  his  wife.  There  was  nothing 
in  the  testimony  which  rendered  this  testi- 
mony relevant  There  was  no  contention  that 
the  defendant  was  concerned,  either  with  the 
separation  of  the  witness  from  her  husband, 
or  any  effort  at  reconciliation  of  the  estrang- 
ed spouses.  The  rejected  testimony  was  ir- 
relevant 

3.  It  is  complained  that  the  court  failed  in 
his  instructions  to  the  jury  to  define  a  "rea- 
sonable doubt"  It  has  been  held  that,  in  the 
absence  of  a  written  request,  it  is  not  error 
for  the  judge  to  omit  to  deflne  such  words 
as  "ordinary  care,"  or  "extraordinary  care 
and  diligence,"  which  have  an  obvious  mean- 
ing. Savannah  Electric  Co.  v.  Bennett,  130 
Ga.  597,  61  S.  E.  529.  For  the  same  reason 
there  is  no  error  in  failing  to  deflne  the 
words  "reasonable  doubt,"  where  a  properly 
worded  written  request  is  not  made.  Battle 
V.  State,  103  Ga.  53,  29  S.  E.  491;  Nelms  v. 
State,  123  Ga.  575,  51  S.  E.  588. 

Than  as  indicated  in  the  flrst  division  of 
this  opinion,  no  error  is  made  to  appear. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


a32  Ga.  584) 
MERCHANTS'  &  FARMERS'   BANK  v. 
McMULLEN. 

(Supreme  Court  of  Georgia.     May  13,   1909.) 

HusbXnd  and  Wife  (§  232*)  —  Action 
Against  Wife  —  Payment  of  Husband's 
Debt— Evidence. 

The  evidence  did  not  authorize  the  ver- 
dict, and  the  court  committed  error  in  refusing 
a  new  trial. 

[Ed.  Note.^For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  $  848;    Dec.  Dig.  $  232.»] 

(Syllabus  by  the  Court.) 


•For  other  caaei  see  Bame  topic  and  lection  NUMBER  in  Dec.  ft  Am.  Digs.  1007  to  date,  ft  Reporter  Indexes 
.  64  S.E.-^ 
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Error  from  Superior  Ck)urt,  Colquitt  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  the  Merchants*  &  E^rmers'  Bank 
against  Rachael  McMulIen.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

W.  A.  Covington,  J.  G.  &  J.  P.  McCall, 
and  Stanley  S.  Bennet,  for  plaintiff  in  error. 
Shipp  &  Kline  and  Edwin  L.  Bryan,  for  de- 
fendant in  error, 

HOLDBN,  J.  The  plaintiff,  a  banking 
corporation,  brought  suit  against  the  defend- 
ant on  a  negotiable  promissory  note  for 
$980.36,  principal.  The  defendant  filed  a  'de- 
fense wherein  she  contended,  for  reasons 
therein  alleged,  that  she  was  not  liable  on 
such  note,  and  further  contended  that  prior 
to  the  execution  of  this  note  she  had  given 
several  other  notes  to  the  plaintiff  for  her 
husband's  debt,  and  had  paid  the  same,  and 
prayed  judgment  against  the  plaintiff  for 
the  amount  thus  paid.  Upon  the  trial  the 
jury  found  a  verdict  in  favor  of  the  defend- 
ant for  $1,405.82,  and  to  the  order  of  the 
coiyrt  overruling  the  plaintiff's  motion  for  a 
new  trial  exceptions  were  filed.  The  follow- 
ing facts  appear  from  the  evidence:  The  de- 
fendant gave  to  the  plaintiff  a  note,  dated 
January  1, 1897,  for  $1,405.82,  which  she  con- 
tended was  given  in  settlement  of  her  hus- 
band's debt  Other  notes  were  given  in  re- 
newal of  this  note,  and  the  amount  appear- 
ing to  be  due  was  finally  paid  by  the  defend- 
ant It  was  for  such  payments  that  the  de- 
fendant sought  a  recovery  against  the  plain- 
tiff. On  January  1,  1897,  the  plaintiff  held  a 
note  against  John  and  W.  S.  McMullen,  and 
the  note  of  the  defendant  above  referred  to, 
was  given  to  take  up  this  note. 

Upon  the  trial  of  the  case  the  husband  of 
the  defendant  testified  that  the  note  for 
$1,406.82,  given  by  his  wife,  the  defendant, 
to  the  plaintiff,  was  given  under  the  follow- 
ing circumstances:  '*He  bought  some  mules 
from  Mr.  Groover,  and  it  fell  due,  and  he 
sent  John  and  W.  S.  McMullen  to  John  Mc- 
Call to  get  him  to  pay  it  for  witness,  and  he 
paid  It  and  took  their  notes."  It  does  not 
appear  when  the  note  of  John  and  W.  S.  Mc- 
Mullen was  given  to  the  bank.  The  testi- 
mony would  seem  to  indicate  that  John  Mc- 
Call was  the  attorney  for  and  a  director  for 
the  bank  at  the  time  this  note  was  given. 
The  testimony  shows  that  he  had  no  author- 
ity, at  the  time  the  note  of  John  and  W.  S. 
McMullen  was  given,  to  make  loans  for  the 
bank,  or  to  do  anything  except  to  draw  pa- 
pers for  the  bank  as  its  attorney.  There  is 
no  evidence  to  show  that  the  bfiiclal  of  the 
bank  who  advanced  the  money  on  the  John 
and  W.  S.  McMullen  note  knew  that  the  note 
was  being  given  for  the  debt  of  the  defend- 
ant's husband;  and,  if  they  did  know  it, 
there  is  no  evidence  that,  when  the  defend- 


ant gave  her  note  to  the  bank  to  take  vp  the 
John  and  W.  S.  McMullen  note,  the  bank 
looked  to  the  husband  for  the  payment  of 
the  debt  represented  by  the  John  and  W.  S. 
McMullen  note,  or  that  the  bank  had  any 
right  to  collect  such  debt  out  of  him.  The 
defendant's  husband  says  that  John  McCall 
looked  to  him  for  the  debt ;  but  it  does  not 
appear  to  have  been  owing  to  McCall,  or 
that  McCall  had  any  right  to  collect  the  debt 
out  of  the  defendant's  husband,  nor  does  it 
appear  that  McCall  was  in  any  way  liable 
to  the  bank  by  reason  of  the  transaction. 
Defendant's  husband  said  that  he  did  not 
know  to  whom  the  bank  looked  for  the  pay- 
ment; but,  in  the  absence  of  evidence  to  the 
contrary,  it  will  be  presumed  that  the  bank 
looked  for  payment  •  to  the  parties  whose 
note  it  held,  and  to  no  one  else.  There  was 
no  evidence  to  authorize  the  jury  to  believe 
that  the  bank  held  any  claim  against  the 
husband  of  the  defendant  when  she  gave 
her  note  to  the  bank  to  take  up  the  John 
and  W.  S.  McMullen  note  held  by  and  paya- 
ble to  the  bank.  The  mere  fact  that  the 
bank,  on  the  notes  of  John  and  W.  S.  McMul- 
len, loaned  them  money  to  pay  the  debt  of 
the  husband  of  the  defendant,  would  not  of 
itself  authorize  the  finding  that  the  bank 
had' any  right  to  collect  out  of  the  husband 
the  debt  represented  by  the  note.  There  is 
no  evidence  that  the  defendants  husband 
ever  agreed  to  pay  the  bank  or  McCall  the 
money  advanced  John  and  W.  S.  McMullen 
to  pay  the  husband's  debt,  or  that  the  bank 
held  the  note  as  collateral  security  for  any 
debt.  The  evidence  was  not  silfficlent  to  au- 
thorize a  recovery  by  the  defendant  against 
the  plaintiff  for  any  payments  made  by  her 
to  the  plaintiff,  on  the  theory  that  such  pay- 
pients  were  made  in  settlement  of  her  hus- 
band's debt 

It  is  unnecessary  to  discuss  the  evidence 
on  the  other  Issues  in  the  case.  We  think  It 
proper,  under  all  the  evidence  in  the  case, 
that  a  new  trial  should  be  granted ;  and  the 
judgment  of  the  court  overruling  the  motion 
for  a  new  trial  is  reversed.  All  the  Justices 
concur. 

(182  Gft.  581) 
MII/I/ER  et  al.  v.  LUCKEY. 

(Supreme  Court  of  Georgia.     May  13,   1909.) 

1.  Infants  (§  89*)— Actions  Against^— Peb- 

SONAL   SeBVJ(.CE. 

Where  a  suit  is  brought  against  a  minor, 
and  he  is  not  personally  served,  a  plea  in  abate- 
ment setting  up  the  want  of  personal  service 
should  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  I  258;  Dec  Dig.  §  89.*] 

2.  EvinENCE  (5  488*)  —  Opinion  Bvidencx  — 
Value. 

Where  the  question  of  the  amount  of  dam- 
ages resulting  from  a  trespass  on  property  is  a 
relevant  issue,  a  witness,  although  not  an  ex- 
pert, if  he  has  knowledge  of  facts  upon  which  to 


•For  other  eases  see  eame  topie  and  eection  NUMBBR  in  Deo.  ft  Am.  Digs.  1907  to  date^  ft  Reporter  Indexes 
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base  his  opinion,  may  eire  his  opinion  aa  to 
what  was  tne  market  valae  of  such  property  at 
the  time  of  the  alleged  trespass  and  its  market 
▼alue  immediately  thereafter. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2273;    Dec.  Dig.  S  488.*] 

(Syllabas  by   the  Court.) 

Error  from  Superior  Court,  Blltchell  Coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  S.  B.  Luckey  against  J.  B.  Mil- 
ler and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

R.  J.  Bacon,  for  plaintiffs  in  error.  Pope 
ft  Bennet,  for  defendant  in  error. 


HOLDBN,  J.  1.  The  defendant  in  error, 
Luckey,  brought  suit  against  Miller  &  Larri- 
more  as  a  copartnership,  and  against  the  In- 
dividual members  thereof,  for  damages  al- 
leged to  have  resulted  from  acts  of  trespass 
claimed  to  have  been  committed  by  the  de- 
fendants in  cutting  and  boxing,  for  turpen- 
tine purposes,  certain  trees  on  the  lands  of 
the  plaintiff.  Upon  the  trial  of  the  case,  a 
general  verdict  was  rendered  in  favor  of  the 
plaintiff,  and  the  defendants  made  a. motion 
for  a  new  trial,  which  was  overruled.  To 
the  order  of  the  court  overruling  the  motion 
for  a  new  trial  the  defendant  Miller  alone  ex- 
cepted; but  by  amendment  in  this  court  the 
partnership  of  Miller  &  Larrimore,  and  Lar- 
rimore  as  an  individual,  were  made  parties 
plaintiff  with  Miller  in  the  bill  of  exceptions. 
Before  pleading  to  the  merits.  Miller  filed  a 
special  plea  in  abatement,  alleging  that  he 
was  a  minor,  20  years  of  age,  and  that  the 
service  upon  him,  not  being  personal,  was  in- 
sufficient. Upon  a  hearing  had  upon  this  spe- 
cial plea,  the  court  overruled  the  same,  and 
Miller  filed  exceptions  pendente  lite,  which 
were  duly  certified,  and  error  on  this  ruling 
is  assigned  In  the  bin  of  exceptions.  It  ap- 
pears from  the  recitals  in  the  exceptions 
pendente  lite  that  service  was  not  had  on 
Miller  personally,  and  that  "he  was  a  mem- 
ber of  the  turpentine  firm  of  Miller  &  Larri- 
more at  that  time,  and  doing  business  for 
himself  as  such  member." 

We  think  the  court  committed  error  in 
overruling  this  plea  in  abatement  In  order 
to  perfect  service  on  a  minor  over  14  years 
of  age  in  a  suit  against  him,  it  Is  necessary, 
under  Civ.  Code  1895,  S  4987,  to  serve  such 
minor  personally  and  appoint  a  guardian  ad 
litem  for  him.  Under  the  provisions  of  this 
section,  until  personal  service  on  him  is 
made  and  a  guardian  ad  litem  appointed,  he 
is  no  party  to  the  suit  In  this  connection, 
see  Welch  v.  Agar,  84  Qa.  583,  586,  11  S.  E. 
149,  20  Am.  St  Rep.  380;  Burnett  v.  Sum- 
merlin,  110  Qa.  349,  35  S.  E.  655;  Maryland 
Casualty  Co.  y.  Lanham,  124  Ga.  859,  53  S. 
B.  395;  Douglas  v.  Johnson,  130  Ga.  472,  60 
S.  E.  1041.  If  an  infant  by  permission  of 
his  parent  or  guardian,  engages  in  any  busi- 


ness as  an  adult  and  becomes  bound  for  all 
contracts  connected  with  such  business,  as 
provided  in  Civ.  Code,  1895,  §  3(550,  this  fact 
would  not,  while  he  was  so  engaged  in  busi- 
ness, dispense  with  the  necessity  of  making 
service  on  him  In  the  regular  method  pro- 
vided for  in  suits  against  minors.  The  pro- 
visions of  such  section  relate  to  liability  for 
his  contracts,  and  have  no  reference  to  the 
method  of  service  upon  him  in  a  suit  against 
him. 

Nor  would  the  fact  that  "Infancy  is  no  de- 
fense to  an  action  for  a  tort  provided  the 
defendant  has  arrived  at  those  years  of  dis- 
cretion and  accountability  prescribed  by  this 
Code  for  criminal  offenses,"  as  declared  by 
Civ.  Code  1895,  §  3904,  obviate  the  necessity 
for  the  usual  service  on  minors.  As  stated 
in  Maryland  Casualty  Co.  v.  Lanham,  supra, 
on  page  860  of  124  Ga.,  page  396  of  53  S.  E.: 
"This  rule  refers  to  the  liability  of  an  Infant 
for  his  torts,  and  not  to  the  proper  manner 
of  bringing  suit  against  him  therefor.  So, 
likewise,  the  *rule  that  the  exemption  of  an 
infant  generally  from  liability  on  his  con- 
tracts is  a  personal  privilege  (Civ.  Code  1895. 

5  3649)  does  not  affect  the  proper  method  of 
suing^  and  serving  an  Infant"  The  court 
committed  error  in  refusing  to  sustain  the 
plea  in  abatement. 

2.  It  appears  from  one  ground  of  the 
amendment  to  the  motion  for  a  new  trial  that 
ft  witness  for  the  plaintiff,  on  direct  examina- 
tion, gave  an  estimate  of  the  damages  result- 
ing from  the  alleged  trespass,  and  immediate- 
ly thereafter,  on  cross-examination,  he  said 
that  it  was  impossible  for  him  "to  make  any 
proper  calculation  on  the  market  value  be- 
fore and  after  it  [the  timber]  was  cut,"  and 
that  "the  calculation  was  Just  my  own  Judg- 
ment." We  think  the  court  should  have 
sustained  the  motion  of  defendants  to  rule 
out  this  testimony.  The  opinion  of  a  wit- 
ness as  to  the  value  he  places  on  property 
might  be  entirely  different  from  his  opinion 
as  to  its  market  value.  Where  a  trespass  is 
committed,  resulting  in  the  destruction  of 
growing  timber,  the  measure  of  damages  is 
the  difference  between  the  market  value  of 
the  tract  of  land  before  the  trespass  and 
after  such  trespass.  Where  such  timber  is 
destroyed,  and  by  reason  thereof  there  is  a 
depreciation  In  the  market  value  of  the  land, 
the  measure  of  damages  is  "the  value  of  the 
timber  destroyed  in  its  then  state  as  attach- 
ed to  the  land  on  which  it  grew."    Western 

6  Atlantic  R.  Co.  r.  Tate,  129  Ga.  526,  59  S. 
E.  266.  See,  also.  Central  R.  &  B.  Co.  v.  Mur- 
ray, 93  Ga.  256,  20  S.  E.  129,  where  it  was 
held:  "Timber  injured  by  the  fire,  but  not 
destroyed,  is  to  be  dealt  with  on  the  same 
basis,  to  the  extent  of  the  difference  between 
its  value  as  it  was  before  the  fire  and  as  the 
fire  left  it" 

There  were  other  assignments  of  error  re- 


*For  other  cues  see  tame  topio  and  aection  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  it  Reporter  Indexes 


668 


04  SOUTHEASTERN  REPORTER. 


(Ga. 


ing  in  the  amendment  to  the  motion  24  spe- 
cial assignments  of  error.  The  view  that 
this  court  takes  of  the  merits  of  this  case 
makes  immaterial  any  of  the  errors  special- 
ly complained  of  in  the  motion  for  a  new 
trial,  and  we  will  consider  only  the  grounds 
of  demurrer  which  we  deem  meritorious,  and 
will  decide  the  case  on  the  uncontroverted 
facts  as  they  appear  in  the  brief  of  evidence. 

1,  2.  The  evidence,  briefly  stated,  shows 
the  following  case:  Plaintiff  was  the  owner 
and  was  in  possession  of  the  mule  in  contro- 
versy, which  he  had  bought  from  Henry 
Paul  English,  in  Early  county,  this  state, 
on  September  2,  1907,  paying  therefor  |150, 
and  had  placed  the  mule  in  his  stable.  Eng- 
lish had  previously  bought  this  mule  in 
Early  county  from  one  O.  C.  White,  who  had 
the  mule  in  his  possession  at  the  time  of  the 
sale.  On  February  6,  1908,  the  agent  or 
agents  of  the  defendants,  at  night,  entered 
the  lot  and  stable  of  the  plaintiff,  tore  down 
his  lot  fence,  and  seized  and  carried  away 
his  mule  to  the  state  of  Alabama.  After 
discovering  the  loss  of  the  mule,  the  plaintiff 
traced  it  to  Ck)lumbia,  Ala.,  and  located  it  in 
the  possession  of  the  defendants,  in  their 
stable.  The  defendants  attempted  to  Justify 
their  seizure  of  the  mule  on  the  ground  that 
they  held  a  mortgage  to  the  mule,  executed 
by  its  then  owner,  O.  C.  White,  to  whom 
they  had  sold  the  mule  in  Alabama,  the 
mortgage  being  for  the  balance  of  the  pur- 
chase money,  and  claimed  that  under  the 
law  of  the  state  of  Alabama  they  held  an 
absolute  title  to  the  mule,  under  this  mort- 
gage, which  was  properly  recorded  in  Ala- 
bama. They  also  set  up  that  they  held  the 
mule  in  controversy  under  a  valid  claim  of 
right  and  title,  namely,  that  on  or  about 
February  6,  1908,  said  property  was  in  the 
lawful  custody  of  J.  R.  Baker,  deputy  sheriff 
of  Houston  county,  Ala.,  said  Baker  having 
taken  possession  of  the  same  for  and  in 
behalf  of  the  plaintiff,  they  subsequently 
having  recovered  possession  of  the  properly 
from  Baker  under  an  action  of  detinue, 
brought  in  the  circuit  court  of  Houston  coun- 
ty, Ala.;  a  certified  copy  of  the  detinue  pro- 
ceedings and  the  judgment  thereon  being 
attached  as  an  exhibit  to  this  special  plea. 
A  certified  copy  of  the  mortgage  from  C.  O. 
White  to  the  defendants  was  also  attached 
as  an  exhibit  to  the  plea.  The  evidence  fur- 
ther shows  that  the  mule  had  been  delivered 
into  the  possession  of  J.  R.  Baker,  deputy 
sheriff  of  Houston  county,  Ala.,  by  the  agents 
of  the  defendants  after  they  had  seized  it 
in  Georgia,  and  had  taken  it  from  the  stable 
of  the  plaintiff,  and  carried  it  into  the  state 
of  Alabama.  These  facts,  which  are  not 
controverted.  In  our  opinion,  demanded  a  ver- 
dict for  the  plaintiff  for  the  value  of  the 
mule  when  wrongfully  seized  and  taken  from 
the  possession  of  the  plaintiff  by  the  agent 
or  agents  of  the  defendants. 

The  voluminous  assignments  of  error  mere- 
ly tend  to  obscure  the  simplicity  of  the  real 


issue  in  this  case;  and  if  the  ingenuity  of 
learned  counsel  has  discovered  any  error  of 
law  committed  by  the  court  In  the  trial,  such 
error,  in  view  of  the  facts,  is  immaterial  and 
in  no  wise  tends  to  Invalidate  the  verdict 
on  the  essential  facts  and  the  law  applicable 
thereto.  The  defense  made  wa^  wholly  in- 
sufficient to  Justify  the  unlawful^  forcible, 
and  wrongful  seizure  of  the  mule  by  the 
agents  of  the  defendants  while  In  the  posses- 
sion of  the  plaintiff.  This  seizure,  under  the 
facts  and  the  law,  simply  amounts  to  tres- 
pass to  personalty.  Conceding  that  the  de- 
fendants held  a  mortgage  on  the  mule  exe- 
cuted by  one  O.  O.  White,  who  at  the  date 
of  the  mortgage  was  the  owner  thereof,  and 
that  under  the  law  of  Alabama  this  mort- 
gage placed  in  them  the  legal  title  to  the 
mule,  yet,  after  this  mortgage  was  executed 
in  Alabama,  the  mule  was  brought  into  the 
state  of  Georgia  and  here  sold  to  English, 
who  subsequently  sold  it  to  the  plaintiff. 
There  is  no  pretense  that  this  mortgage  was 
recorded  in  the  county  of  Early,  to  which 
the  mule  was  brought  by  White,  and  where 
the  plaintiff  bought  it.  "A  mortgage  exe- 
cuted in  another  state  on  personalty  and 
subsequently  brought  into  this  state,  but  not 
recorded  in  the  county  where  the  property 
is  brought  within  the  six  months  provided 
by  Civ.  Code  1895,  §  2726,  Is  postponed  to  a 
purchase  of  the  same  property  made  In 
good  faith  and  without  notice  of  the  mort- 
gage." Armitage-Herschell  Co.  v.  Muscogee 
Real  Estate  Co.,  119  Ga.  552,  46  S.  E.  634, 
It  is- not  pretended  that  the  plaintiff,  when 
he  purchased  the  mule,  had  any  notice  what- 
ever of  the  mortgage  held  by  the  defendants, 
or  that  his  purchase  was  not  made  in  abso- 
lute good  faith.  His  title  to  the  mule  was 
therefore  good,  under  the  law  of  this  state, 
as  against  any  title  which  defendants  had  to 
the  mule  under  the  law  of  Alabama.  The 
defendants  not  having  recorded  their  mort- 
gage within  the  six  months  as  provided  by 
our  statute  section,  supra,  and  the  plaintiff 
having  bought  the  mule  in  good  faith  in  the 
state  of  Georgia  from  one  who  had  posses- 
sion of  it  and  who  claimed  title  thereto,  must 
be  protected  as  an  innocent  purchaser  with- 
out notice. 

Of  course,  the  proceedings  in  detinue,  in- 
stituted in  Alabama,  after  the  mule  had  been 
wrongfully  taken  from  the  possession  of  the 
plaintiff  In  Georgia,  and  taken  by  their  agent 
to  the  state  of  Alabama,  and  there  delivered 
to  the  deputy  sheriff,  and  any  Judgment  ren- 
dered by  the  court  in  such  proceedings  In 
favor  of  the  defendants,  could  not  affect  the 
right  of  the  plaintiff  In  this  case,  as  he  was 
not  a  party  to  such  proceedings.  These  pro- 
ceedings seem  merely  to  have  been  Insti- 
tuted for  the  purpose  of  giving  some  legal 
coloring  to  the  wholly  Illegal  and  wrongful 
possession  of  the  mule  by  the  defendants. 
We  conclude  by  stating  that  we  are  clear 
that  the  plaintiff  was  entitled  to  a  verdict 
for  $200,  which  was  the  proven  value  of  the 
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mule  when  wrongfully  seized  and  taken  out 
of  his  possession  by  the  defendants  through 
their  agents. 

3.  It  is  also  earnestly  Insisted  by  learned 
counsel  that  the  wrongful  conduct  complain- 
ed of  was  not  that  of  the  firm  of  Grant  & 
Malone,  but  only  the  wrongful  conduct  of  a 
member  of  the  firm,  and  that  the  partner- 
ship is  not  responsible  for  this  tort  of  a  mem- 
ber of  the  firm;  and  in  support  of  this  posi- 
tion they  cite  section  2658  of  the  CivU  Code 
of  1895.  We  do  not  think  this  section  ap- 
plicable to  the  facts  of  this  case.  Here  the 
undisputed  evidence  is  that  the  mule  was 
seized  and  wrongfully  taken  from  the  pos- 
session of  the  plaintiff  by  the  agent  of  the 
partnership,  and  under  the  terms  of  the  sec- 
tion of  the  Code  just  cited  a  partnership  is 
responsible  for  torts  of  its  agents  or  serv- 
ants under  like  rules  as  individuals.  Here 
the  defendants  as  a  firm  claimed  title  to  the 
mule  under  their  mortgage.  The  mule,  after 
having  been  seized  by  the  agents  of  the  firm, 
was  by  those  agents  delivered  into  the  pos- 
session of  the  firm,  and  was  found  in  the 
stable  of  the  firm  by  the  plaintiff.  In  other 
words,  everything  that  was  done  in  refer- 
ence to  the  mule  in  question  and  the  tres- 
pass to  the  personal  property  of  the  plain- 
tiff, under  the  evidence,  was  committed  in 
furtherance  of  the  firm's  interest,  and  under 
the  direct  authority  of  Its  members,  and 
the  case  on  the  facts  falls  squarely  within 
the  terms  of  the  decisions  of  the  Supreme 
Court  of  this  state  In  the  cases  of  Page  v. 
Citizens'  Banking  Co.,  Ill  6a.  73,  36  S.  E. 
418,  51  L.  IL  A-  463,  78  Am.  St  Rep.  144, 
MarUn  v.  Simpkins  Co.,  116  Ga.  256,  42  S.  E. 
483,  and  Hendricks  y.  Middlebrooks,  118  Ga. 
136,  44  S.  E.  835. 

4.  It  is  Insisted  by  counsel  for  plaintiffs  In 
error  that  this  suit,  under  the  allegations  of 
tne  petition,  was  in  assumpsit,  and  that  as 
there  was  no  allegation  that  the  mule  had 
been  sold  or  otherwise  disposed  of  by  the  de- 
fendants, the  plaintiff  could  not  recover  the 
value  of  the  mule  as  for  money  had  and  re- 
ceived to  his  use;  that  to  entitle  him  to 
recover  the  value  of  the  mule  he  would  be 
required  to  Institute  a  suit  in  tort  We  do 
not  agree  with  this  view.  In  our  opinion  the 
suit,  both  in  form  and  in  substance,  is  one 
Bounding  in  tort,  and  Is  not  an  action  ex 
contractu.  Strictly  speaking,  the  allegations 
make  it  an  action  for  trespass  to  personal 
property  other  than  the  statutory  remedy  of 
trover.  Civ.  Code  1805,  (  3885.  See  opinion 
on  rehearing  in  Southern  Express  Co.  t. 
Pope,  5  Ga.  App. ,  63  S.  E.    809. 

5.  We  think,  however,  that  the  special  de- 
murrers directed  to  paragraphs  8,  9,  and  10 
of  the  i>etition  should  have  been  sustained 
by  the  court  The  allegations  of  these  para- 
graphs are  not  sufficient  upon  which  to  base 
a  recovery  for  the  items  of  damages  therein 


set  out,  to  wit,  lost  time  and  expenses  in- 
curred in  going  to  Blakely  and  Columbia  and 
attorney's  fees  In  bringing  this  suit  It  is 
not  necessary  now  to  decide  whether  under 
any  allegations  these  items  would  be  re- 
coverable under  the  law,  but  we  are  certain 
that  the  allegations  as  made  are  insufficient 
for  the  purpose. 

We  therefore  hold  that  the  Judgment  re- 
fusing a  new  trial  in  this  case  will  be  re- 
versed, unless  the  plaintiff  will  write  off 
from  his  verdict  and  Judgment,  within  10 
days  from  the  date  of  the  filing  of  the  re- 
mittitur, the  amount  of  the  verdict  and  Judg- 
ment embracing  these  items  of  cost,  ex- 
penses, and  attorney's  fees,  and  reduce  the 
amount  of  the  verdict  and  Judgment  in  his 
favor  to  $200,  the  proven  value  of  the  mule 
when  taken  from  his  possession  on  February 
6.  1908,  with  interest  on  this  amount  at  7 
per  cent  per  annum  from  that  date.  If 
these  amounts  are  written  off  in  pursuance 
of  this  Judgment,  then  the  Judgment  refus- 
ing a'  new  trial  will  stand  affirmed. 

Judgment  affirmed,  with  direction. 


(6  Ga.  App.  241) 
HARVEY  et  al.  v.  STATE     (No.  1,826.) 
(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

Trespass  (|  76*)  —  Criminal  Trespass  — In- 
tent—Negligence. 

Where  the  undisputed  evidence  clearly 
shows  that  in  the  commission  of  an  alleged  crim- 
inal act  there  did  not  exist  either  criminal  in- 
tent or  criminal  negligence  a  conviction  was  un- 
authorized. 

[Ed.    Note.— For  other   cases,   see  Trespass, 
Dec  Dig.  §  76.»] 
Powell,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Elrror  from  City  Court  of  Sylvester ;  i,  B. 
Williamson,  Judge. 

Will  Harvey  and  others  were  convicted  of 
criminal  trespass,  and  bring  error.  Re- 
versed. 

Claude  Payton,  for  plaintiffs  in  error.  J. 
H.  Tipton,  Sol.,  for  the  State. 

HILL,  C.  J.  The  plaintiffs  in  error  were 
convicted  of  criminal  trespass,  and  their  mo- 
tion for  a  new  trial  was  overruled.  The  evi- 
dence, briefly  stated,  is  as  follows:  The 
plaintiffs  in  error  are  two  negro  boys,  who 
were  employed  by  a  contractor  to  haul  sand 
to  be  used  in  his  work  of  erecting  buildings. 
They  had  on  previous  occasions  hauled  sand 
from  the  land  of  the  prosecutor  without  any 
objection  from  him.  On  the  occasion  for 
which  they  were  indicted  for  committing  a 
trespass,  they  hauled  about  30  loads  of  sand 
from  unindosed  land  which  was  in  the  pos- 
session of  the  prosecutor.  On  their  way 
with  their  wagons  to  get  the  sand,  they 
met  the  son  of  the  prosecutor,  told  him  their 
purpose,  and  asked  permission  from  him  to 
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bond  in  attachment  is  made  payable  to  tlie  At- 
lantic Coast  Line  R.  R.  Go.  The  attachment 
is  against  the  Atlantic  Coast  Line  R.  R.  Co. 
The  levy  is  made  of  the  attachment  on  the 
property  (as  stated  in  the  levy)  of  the  Atlantic 
Coast  Line  Railway  Co.  The  replevin  bond  is 
made  by  the  Atlantic  Coast  Line?  Railroad 
Company.  The  declaration  in  attachment  is 
brought  against  the  Atlantic  Coast  Line  Rail- 
road or  Railway  Company.  The  verdict  is 
written  on  the  attachment.  The  judgment 
is  against  the  Atlantic  Coast  Line  Railway 
Company,  as  principal,  and  J.  J.  Parramore, 
as  security.  The  execution  is  against  the 
Atlantic  Coast  Line  Railway  Company,  prin- 
cipal, and  J.  J.  Parramore,  security."  The 
third  ground  of  the  affidavit  of  illegality  is 
as  follows:  "Because  the  declaration  is 
against  the  Atlantic  Coast  Line  Railroad  or 
Railway  Company,  the  verdict  is  not  certain, 
the  Judgment  is  against  the  Atlantic  Coast 
Line  Railway  Company,  the  execution  is 
against  the  Atlantic  Coast  Line  Railway 
Company,  and  no  legal  verdict  or  Judgment 
could  be  rendered  or  entered  against  this  de- 
ponent, as  security  for  any  principal  except 
the  Atlantic  Coast  Line  Railroad  Company." 

We  do  not  think  that  the  use  of  the  word 
•'Railway"  in  one  place  and  "Railroad"  in 
another,  in  referring  to  the  corporation,  was 
a  substantial  and  material  change  in  its 
name,  in  view  of  the  fact  that  there  was  no 
allegation  or  proof  that  there  was  a  corpora- 
tion by  the  name  of  the  Atlantic  Coast  Line 
Railroad  Company  and  another  by  the  name 
of  the  Atlantic  Coast  Line  Railway  Com- 
pany. It  nowhere  appears  in  the  affidavit  of 
illegality,  nor  in  the  proof  upon  the  hearing 
before  the  Judge  who  heard  the  case  without 
a  Jury,  that  there  were  two  separate  and  dis- 
tinct corporations.  If  a  bond  is  given  in 
an  attachment  proceeding,  a  Judgment  in 
such  proceeding  on  such  bond  is  not  binding 
on  the  surety  if  it  is  against  a  principal  who 
is  a  different  person  from  the  principal  nam- 
ed in  the  bond.  But  it  is  not  made  to  appear 
that  such  is  the  case  here.  On  the  contrary, 
the  absence  of  any  showing  that  the  princi- 
pal in  the  bond  and  the  principal  in  the  Judg- 
ment were  different  corporations,  the  slight 
variation  in  the  name  as  above  set  forth,  will 
raise  no  presumption  that  they  are  different 
corporations.  The  bond  was  given  by  the 
Atlantic  Coast  Line  "Railroad"  Company,  as 
principal,  because  of  the  levy  of  the  attach- 
ment on  property  which  the  entry  of  levy 
states  was  the  property  of  the  Atlantic  Coast 
Line  "Railway"  Company.  This  would  seem 
to  be  an  admission  that  the  Atlantic  Coast 
Line  Railroad  Company  and  the  Atlantic 
Coast  Line  Railway  Company  were  one  and 
the  same  corporation. 

In  the  case  of  Davis  v.  State,  105  Ga.  808, 
82  S.  E>.  158,  it  was  held:  "Where,  on  the 
trial  of  an  indictment  for  burglary  which 
charged  the  accused  with  breaking  and  en* 
tering  the  depot  of  the  'Chattanooga  South- 
em  Railroad  Company,'  proof  was  made  by 


the  state  that  the  depot  of  the  company  nam- 
ed was  burglariously  entered  as  charged,  tes* 
timony  offered  in  behalf  of  the  defendant  to 
the  effect  that  the  corporate  name  of  the 
owner  of  the  depot  was  'Chattanooga  South- 
em  Railway  Company,'  even  if  admitted, 
would  not  establish  a  material  variance  be- 
tween the  allegations  in  the  indictment  and 
the  proof."  On  pages  810,  811,  of  105  Ga., 
and  page  159  of  32  S.  E.,  It  was  said  by  Mr. 
Justice  Lewis,  in  delivering  the  opinion: 
*.'E^ven  if  the  proof  had  shown  that'the  name 
of  the  corporation  owning  the  depot  was  im- 
properly stated  by  its  being  called  a  'rail- 
road' instead  of  a  'railway'  company,  we  do 
not  think  such  a  slight  variance  between  the 
allegation  and  proof  would  have  been  fatal. 
♦  •  •  The  words  ^railway'  and  'railroad' 
have  identically  the  same  meaning,  and  we 
think  the  identification  of  the  owner  of  the 
depot  in  this  case  was  sufficiently  clear  from 
the  description  in  the  indictment,  notwith- 
standing there  may  have  been  a  slight  error 
made  in  the  use  of  a  wrong  word,  identical 
in  meaning  and  similar  in  sound  to  the  par- 
ticular term  used  in  the  charter."  In  this 
connection,  see  Palatine  Ins.  Co.  v.  Dicken- 
son, 116  Ga.  791,  43  S.  E.  52;  Maddox  v.  Cen- 
tral of  Ga.  Ry.  Co.,  110  Ga.  301,  34  S.  E. 
103B;  Commissioners  v,  Aiken  Canning  Co., 
123  Ga.  647,  51  S.  E  585;  Rhodes  v.  City  of 
Louisville,  121  Ga.  553,  49  S.  B.  681;  Shaver 
V.  McLendon,  26  Ga.  228;  Thompson  v.  HalJ, 
67  Ga.  627;  Johnson  v.  Central  Railroad,  74 
Ga.  397;  Richardson,  Ex'r,  v.  Allen,  74  Ga. 
719,  722;  Chattanooga,  etc.,  R.  Co.  v.  Jack- 
son, 86  Ga.  676,  13  S.  EI  109;  Rome  Railroad 
Co.  V.  Sullivan,  14  Ga.  277;  Steers  Co.  v. 
Morgan,  66  Ga.  552;  Hicks  v.  Riley,  83  Ga. 
332,  9  S.  B.  771;  Timberlake  v.  State,  100 
Ga.  66,  27  S.  E.  158;  Banks  v.  Lee,  73  Ga. 
25;  Roberson  v.  Downing  Co.,  120  Ga.  833, 
48  S.  E.  420,  102  Am.  St  Rep.  128;  1  Thomp. 
Corp.  §  291;  3  Thomp.  Corp.  |  3729;  6  Thomp. 
Corp.  §  7608;  7  A.  &  E.  Enc.  Law,  689. 

In  Hicks  V.  Riley.  83  Ga.  332,  9  S.  B.  771, 
it  was  mled:  "The  law  does  not  regard  the 
middle  name  or  initial  of  a  person  as  ma- 
terial, unless  it  be  shown  that  there  are  two 
persons  of  the  same  first  name  and  surname. 
Hence,  where  the  declaration  was  in  the 
name  of  George  S.  Riley,  and  the  verdict  was 
for  George  S.  Riley,  but  the  judgment  was  in 
the  name  of  George  R.  Riley,  the  difference 
between  the  verdict  and  execution  and  the 
Judgment  was  immaterial.  And  the  passage 
of  an  order  amending  the  Judgment  from 
George  R.  to  George  S.  was  an  immaterial 
amendment,  and  did  not  vitiate  the  levy." 
In  this  connection,  see  Timberlake  y.  State,. 
100  Ga.  66,  27  S.  E.  158;  Banks  v.  Lee,  73 
Ga.  25;  Roberson  v.  Downing  Co.,  120  Ga. 
833,  48  S.  E.  429,  102  Am.  St  128 

The  variance  in  the  two  names  was  slight 
and  in  words  having  practically  the  same^ 
meaning  and  frequently  used  interchangeably. 
The  difference  between  the  names  of  the  "At- 
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lantic  Ooast  Line  Railroad  Company'*  and  the 
"Atlantic  Coast  Line  Railway  Company"  is 
not  a  variance  in  substance.  The  names  do 
not  of  themselves  indicate  that  they  are  of 
different  corporations,  and,  if  it  is  not  made 
to  appear  that  there  are  two  distinct  corpo- 
rations respectively  bearing  these  different 
names,  the  conclusion  must  follow  that  the 
names  given  were  of  one  and  the  same  cor- 
poration. 

We  do  not  think  there  was  any  merit  in 
either  of  the  grounds  of  illegality  above  set 
forth,  and  the  court  was  right  in  its  Judg- 
ment dismissing  the  affidavit  of  illegality. 

Judgment  affirmed. 


(6  Oa.  App.  128) 

TANCEY  V.  WARNER  ELEVATOR  MFG. 
CO. 

WARNER  ELEVATOR  MTG.  CO.  Y. 

YANCEY. 

(No8.  1,309,  1,411.) 

(Court  of  Appeals  of  Georgia.     May  4^  1009.) 

Sales  (§  847*)— Failitbe  of  Oonsidebation. 

No  error  of  law  is  complained  of,  except 
that  the  court  erred  in  directing  a  verdict  for 
the  plaintiff,  and  the  evidence  demanded  the 
verdict  as  directed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  347.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  the  Warner  Elevator  Manufac- 
turing Company  against  Hamilto^  Yancey. 
Judgment  for  plaintiff,  and  defendant  brings 
error,  while  plaintiff  assigns  cross-error. 
Cross-bill    dismissed.    Judgment   affirmed. 

Denny  A  Harris,  for  plaintiff.  J.  Bran- 
ham  and  Jno.  W.  &  G.  E.  Maddox,  for  de- 
fendant 

HILU  0.  J.  The  Warner  Elevator  Manu- 
facturing Company  sued  Hamilton  Yancey 
for  the  price  of  an  elevator  which  it  had 
contracted  to  install  and  did  install  in  the 
defendant's  storehouse  in  Rome,  Ga.  A  ver- 
dict was  directed  for  the  plaintiff,  and  the 
defendant's  motion  for  a  new  trial,  based 
on  the  general  grounds  and  on  error  to  the 
direction  of  the  verdict,  was  overruled. 

The  contract  for  the  elevator  provided  that 
the  plaintiff  was  to  erect  in  the  defendant's 
building  in  Rome,  **in  a  complete,  workman- 
like, and  substantial  manner,"  one  of  its 
"latest  improved,  direct  acting,  hydraulic 
passenger  elevators,"  and  the  contract  de- 
ficrit)ed  specifically  the  constituent  parts  of 
the  elevator,  its  size,  finish,  and  material, 
and  expressly  warranted  in  every  respect 
the  elevator  as  described.  The  defendant 
filed  a  plea  setting  up  a  total  failure  of  con- 
sideration, in  that  the  plaintiff  liad  failed  to 
comply  with  its  contract  to  install  in  his 


building,  in  a  complete,  workmanlike,  and  sub- 
stantial manner,  the  elevator  described  in  the 
contract.  He  avers  that  the  elevator  describ- 
ed in  the  contract  was  a  passenger  elevator, 
but  that  the  elevator  put  in  by  the  plaintiff, 
under  the  most  favorable  circumstances,  with 
the  water  pressure  called  for  by  the  contract, 
required  17  seconds  to  ascend  from  the  first 
to  the  second  fioor  of  the  buildiug,  a  distance 
of  14  feet  and  3  inches,  and  that  a  passenger 
elevator,  such  as  described  in  the  contract, 
would  reasonably  ascend  the  distance  named 
in  not  exceeding  5  seconds  of  time,  and  that 
in  this  respect  the  elevator  installed  by  the 
plaintiff  failed  to  meet  the  description  of  the 
passenger  elevator  which  the  plaintiff  ex- 
pressly warranted  in  the  contract  to  furnish 
to  defendant.  He  sets  up  other  defects  in  the 
elevator  whlph  he  claims  constituted  breaches 
of  the  express  warranty  of  the  contract 
These 'defects'  are  shown. by  the  evidence  to 
have  been  immaterial,  not  in  any  manner  af- 
fecting the  speed  of  the  elevator,  and,  in 
fact,  are  shown  to  have  been  remedied  by 
the  plaintiff. 

The  entire  defense  is  embraced  in  the  aver- 
ment made  by  the  defendant  that  the  plain- 
tiff was  to  install  a  certain  described  pas- 
senger elevator,  when  in  fact  it  did  not  in« 
stall  a  passenger  elevator  such  as  was  de- 
scribed in  the  contract,  but,  instead,  an  ele- 
vator which  was  entirely  worthless  for  pas- 
senger service,  because  of  insufficient  speed. 
It  is  admitted  that  the  contract  was  one  of 
express  warranty,  specifically  designating 
"one  of  our  latest  improved,  direct  acting, 
hydraulic  passenger  elevators,"  which,  as  to 
"capacity  and  travel,"  expressly  warranted 
that  the  "platform  will  travel  from  first  to 
second  [story],  a  distance  of  about  14  feet 
and  8  inches,  and  lift  a  load  of  1,200  pounds, 
exclusive  of  platform,  with  a  water  pressure 
of  80  pounds  to  the  square  inch  at  the  oper- 
ating valve."  The  contract  further  provided 
that  the  owner  of  the  building  was  to  supply 
the  necessary  water  pressure  for  tlie  opera- 
tion of  the  elevator.  There  is  nothing  in  the 
contract  on  the  subject  of  speed.  It  being 
conceded  that  the  contract  is  one  of  express 
warranty,  any  implied  warranty  as  to  rate 
of  speed  must  be  excluded. 

It  is  claimed,  however,  by  the  defendant, 
that  a  passenger  elevator,  such  as  described 
in  the  contract,  under  the  water  pressure 
described,  would  ascend  from  the  first  to 
the  second  floor,  a  distance  described,  in 
about  5  seconds.  Conceding  this  to  be  as 
claimed  by  the  defendant,  the  burden  would 
be  on  him  to  show  that  this  elevator,  with 
a  water  pressure  of  80  pounds  to  the  square 
inch  at  the  operating  valve,  would  not  make 
the  speed  required  for  a  passenger  elevator. 
Now,  the  speed  of  an  hydraulic  levator  ob- 
viously depends  upon  the  amount  of  the  wa- 
ter pressure  at  the  operating  valve^  and  the 
defendant  was  to  supply  this  water  pressure. 
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His  own  eTidence  conolusively  shows  that 
he  never  did  supply  a  sufficient  quantity  of 
water  to  produce  a  pressure  of  80  pounds 
to  the  square  Inch  at  the  operating  valve, 
but  that  the  water  pressure  did  not  at  any 
time  exceed  the  amount  of  46  pounds  to  the 
square  inch  at  the  operating  valve.  It  was 
admitted  that,  even  with  this  amount  of 
pressure,  the  elevator  would  ascend  from 
the  first  floor  to  the  second  with  any  load 
placed  on  It,  the  amount  of  the  load  mak- 
ing no  difference  in  the  speed  with  which 
It  would  ascend,  but  that  under  this  pres- 
sure it  had  not  obtained  a  greater  rate  of 
speed  than  10  seconds  from  the  first  to  the 
second  floor. 

The  conclusion  is  inevitable  that  the  fail- 
ore  of  the  elevator  on  the  question  of  speed 
was  due,  not  to  any  defect  in  the  elevator 
itself,  but  solely  to  Insufficient  water  pres- 
sure, and  that  this  insufficiency  of  water 
pressure  was  due  entirely  to  the  failure  of 
the  defendant  to  supply  the  amount  of  pres- 
sure designated  by  the  contract  It  would  be 
as  reasonable  to  claim  that  an  engine  was 
defective  because  it  did  not  run,  when  no  wa- 
ter was  in  the  boiler  to  generate  the  steam, 
as  to  claim  that  a  hydraulic  elevator  was 
defective  because  it  did  not  have  speed  when 
there  was  no  water  pressure  sufficient  in 
volume  to  make  speed.  The  contract  show- 
ed, and  the  evidence  is  without  conflict  on 
this  point,  that  the  defendant,  and  not  the 
plaintiff,  was  to  furnish  .  the  water  with 
which  to  make  the  speed,  and  it  is  obvious 
that  every  pound  of  water  pressure  would 
add  to  the  speed  of  the  elevator;  and  if, 
in  the  present  case,  a  pressure  of  46  pounds 
made  this  elevator  rise  from  the  first  to  the 
second  floor  in  17  seconds,  with  a  pressure 
Increased  to  80  pounds,  which  Is  the  amount 
designated  in  the  contract,  the  rate  of  speed 
at  which  it  would  ascend  would  be  propor- 
tionately increased,  and  this  matter  was 
wholly  under  the  control  of  the  defendant 

We  think  that  the  evidence  in  this  case 
conclusively  shows  that  the  plaintiff  com- 
plied with  its  contract  hi  every  respect,  that 
it  did  install  for  the  defendant  the  passen- 
ger elevator  specifically  described  in  the  con* 
tract,  that  the  defects  alleged  in  the  plea 
were  immaterial  variations,  which  did  not 
affect  the  value  of  the  elevator,  and  that 
the  failure  of  the  elevator  to  make  the  rate 
of  speed  desired  by  the  defendant,  and  claim- 
ed by  him  to  be  the  usual  and  customary 
speed  of  passenger  elevators,  was  not  caus- 
ed by  any  defects  in  the  elevator  itself,  but 
was  due  entirely  to  the  failure  of  the  de- 
fendant to  supply  the  requisite  water  pres- 
sure which  the  contract  made  it  his  duty 
to  supply. 

The  undisputed  evidence  shows  that  the 
elevator  was  accepted  by  the  defendant,  and 
after  installation  was  used  by  his  tenant 
from   four   to   five  months   in   the   regular 


business  of  conducting  passengers  and  freight 
from  the  first  to  the  second  floor  of  the 
storehouse,  and  that  the  only  complaint  in 
connection  with  the  elevator  was  its  lack 
of  speed,  when  only  a  water  pressure  nearly 
one-half  less  than  that  required  by  the  con- 
tract was  supplied  by  the  defendant.  Cer- 
tainly it  cannot  be  said,  under  this  evi- 
dence, that  a  plea  of  total  failure  of  con- 
sideration was  sustained;  and,  while  the 
plea  of  total  failure  of  consideration  in- 
cludes any  partial  failure  of  consideration, 
there  is  no  evidence  of  any  reduction  in  the 
value  of  the  elevator  on  account  of  the  de- 
fects claimed.  The  evidence,  in  our  Judg- 
ment, demanded  the  verdict  for  the  plaintiff 
which  was  directed  by  the  court. 
Judgment  affirmed.    Cross-bill  dismissed. 


(6  Qa.  App.  U4> 
PENDLET   BRICK   CO.  v.   HARDWICK  & 
CO.     (No.  1,328.) 

(Court  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  Fixtures  (§§  1,  35*)— Purpose  or  Use  for 
Whigu  Annexation  is  Made— Questions 

FOR  JURT. 

"Whether  an  article  of  personalty  connect- 
ed with  or  attached  to  realty  becomes  a  part 
of  the  realty,  and  therefore  such  a  fixture  that 
it  cannot  be  removed  therefrom,  depends  upon 
the  circumstances  under  which  the  article  was 
placed  upon  the  realty,  the  uses  to  which  it  is 
adapted,  and  the  parties  who  are  at  issue  as  to 
whether  such  an  article  is  realty  or  detachable 
personalty."  Wolff  v.  Sampson,  123  Ga.  402, 
51  S.  E.  335.  Where  it  is  doubtful,  under  alt 
the  circumstances,  whether  the  article  in  ques- 
tion is  personalty  or  is  a  fixture,  the  doubt  is 
to  be  solved  by  the  jury.  Smith  v.  Odum,  63 
6a.  503:  Harrell  v.  Americus  Refrigerating 
Co..  92  Ga.  443,  17  S.  B.  623. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  SI  1-6.  76;   Dec.  Dig.  )§  1.  35.*] 

2.  Charge  Not  E^rroneous. 

The  charge  of  the  court,  when  viewed  as  a 
whole,  was  free  from  error,  and  certainly  so  as 
against  the  plaintiffs  in  error. 

8.  Damaobs  for  Delat. 

The  jury  was  authorized  to  find  that  the 
claim  was  filed  for  delav  only.  This  court  em- 
phasizes its  approval  of  the  verdict  in  this  re- 
spect by  assessmg,  as  damages  for  bringing  the 
case  to  this  cou^t  for  further  delay,  10  per  cent, 
upon  the  amount  found  by  the  jury.  Clark  t. 
Fee,  86  Ga.  9,  12  S.  B.  181. 

(SyllabuB  by  the  Court) 

Error  from  City  Court  of  Dalton;  J.  A. 
Longley,  Judge. 

Action  between  the  Pendley  Brick  Com- 
pany and  Hardwick  &  Co.  From  the  judg- 
ment, the  brick  company  brings  error.  Af- 
firmed, with  damages. 

W.  a  Martin  and  C.  N.  King,  for  plaintiff' 
In  error.    W.  E.  Mann  and  F.  K.  McCutchen, 
for  defendant  in  error. 

POWELU  J«  Judgment  affirmed  with 
damages. 
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<6  Ga.  App.  129) 

ATLANTIC  COAST  LINB  R.  CO.  r.  COOK. 

(No.  1,434.) 
(Coart  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  Parties  (§  95*)— Adding  New  Party. 

An  amendment  to  a  petition  filed  against 
the  '^Atlantic  Coast  Line,  owning  and  operating 
a  railroad  under  the  laws  of  Georgia,"  by  add- 
ing the  words  "Railroad  Company"  after  the 
word  "Line"  and  before  the  word  "owning," 
80  as  to  make  the  name  of  the  defendant  the 
"Atlantic  Coast  Line  Railroad  Company,"  and 
thos  giving  its  proper  corporate  name,  was  not 
adding  a  new  party,  bat  simply  correcting  a  mis- 
nomer. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  H  100-106;   Dec.  Dig.  §  95.*] 

2.  No  Error— Sufficiency  of  Evidence. 

The  assignments  of  error  are  entirely  with- 
out merit,  and  the  verdict  is  supported  by  the 
evidence. 
(Syllabus  hj  thd  Court) 

8.  RAII.R0AD8  (S  439*)— KnxiNO  Stock— Pe- 
tition. 

A  petition  alleging  that  defendant  railroad 
negligently  struck  and  killed  a  cow,  which  was 
at  the  time  in  such  a  position  on  the  track  as 
to  be  visible  to  the  engineer  for  at  least  a  half 
mile,  and  that  it  was  in  the  daytime,  is  not 
subject  to  special  demurrer  on  the  ground  that 
no  specific  act  of  negligence  is  charged,  but 
only  negligence  in  general  terms. 

[E«d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  II  1561-1569;  Dec.  Dig.  |  439.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty;   R.  Q.  Mitchell,  Judge. 

Action  by  W.  J.  Cook  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Bennet  &  Branch  and  Hendricks  &  Chris- 
tian, for  plaintiff  in  error.  Bule  &  Knight, 
for  defendant  In  error. 


HILL,  C.  J.  Cook  brought  suit  in  the 
county  court  to  recover  the  value  of  a  Jersey 
cow  which  he  alleged  was  killed  by  the  "At- 
lantic Coast  Line,  owning  and  operating  a 
railroad  under  the  laws  of  the  state  of  Geor- 
gia, a  cori)oration  having  an  office  and  agent 
In  said  county."  Process  was  directed  to 
the  defendant  as  the  '^Atlantic  Coast  Line 
Railway  Company,"  and  was  served  upon  the 
defendant,  the  "Atlantic  Coast  Line  Rail- 
road Company,"  by  serving  Its  agent,  F.  B. 
Harris,  in  said  county  personally  with  a 
copy  of  the  writ  The  defendant,  at  the  ap- 
pearance term.  In  the  name  of  the  "Atlantic 
Coast  Line  Railroad  Company,"  through  its 
attorneys,  filed  a  special  demurrer  to  the 
suit,  and  also  In  the  same  name  filed  an  an- 
swer of  the  general  Issue.  After  hearing  the 
evidence,  the  court  rendered  a  Judgment  for 
the  sum  of  $50  against  the  "Atlantic  Coast 
Line  Railroad  Company,"  and  the  defendant. 
In  the  name  of  the  "Atlantic  Coast  Line 
Railway  Company,"  entered  an  appeal  from 
this  judgment  to  the  superior  court.  When 
the  appeal  case  was  called  In  the  superior 
court,  the  plaintiff  asked  leave  to  amend  his 


declaration  as  follows:  "By  adding  the 
words  'Railroad  Company'  between  the  word 
*Llne'  and  'owning'  in  the  first  line  of  the 
first  paragraph  of  the  petition,  and  in  all 
other  places  where  the  words  'Atlantic  Coast 
Line'  appear,  so  that  the  petition  as  amended 
should  read  the  'Atlantic  Coast  Line  Rail- 
road Company,  owning  and  operating  a  rail- 
road under  the  laws  of  the  state  of  Georgia,*  " 
etc  This  amendment  was  objected  to  by  the 
defendant,  but  was  allowed  by  the  court 
The  case  then  proceeded  to  trial,  and  a  ver- 
dict was  returned  against  the  defendant  in 
favor  of  the  plaintiff  for  $50.  The  defendant 
filed  a  motion  for  new  trial  on  the  general 
grounds,  and  on  eight  special  grounds,  which 
was  overruled,  and  it  excepted.  Exceptions 
pendente  lite  were  filed  to  the  Judgment  over- 
ruling the  demurrer,  and  to  the  allowance  of 
the  amendment 

1.  The  second  and  third  grounds  of  special 
demurrer,  that  the  petition  was  "defective 
In  that  It  failed  to  allege  what  train  or  loco- 
motive of  the  defendant  company  killed  the 
plaintiff's  cow,  or  in  what  direction  the  train 
or  locomotive  was  moving  when  the  plain- 
tiff's cow  was  killed,"  if  at  all  meritorious, 
were  fully  cured  by  appropriate  amendment 
The  first  ground  of  the  demurrer,  that  no  spe- 
cific act  of  negligence  was  charged  in  the  pe- 
tition and  that  only  negligence  In  general 
terms  was  charged,  Is  not  sustained  by  an  In- 
spection of  the  petition,  it  being  distinctly 
alleged  In  the  petition  that  the  defendant 
"negligently  and  carelessly  struck  and  killed 
the  cow,"  because  at  the  time  she  was  killed 
'*she  was  In  such  position  on  the  railroad 
track  as  to  be  visible  to  the  engineer  at  least 
one-half  mile  before  the  train  reached  her," 
and  that  It  was  in  the  daytime  when  the 
cow  was  killed.  We  think  this  is  a  sufficient 
allegation  of  negligence. 

2.  There  was  no  error  in  allowing  the 
plaintiff  to  amend  his  petition  by  adding  to 
the  words  "the  Atlantic  Coast  Line"  the 
words  "Railroad  Company,"  so  as  to  give 
the  defendant  its  proper  corporate  name. 
This  was  not  adding  a  new  party,  but  only 
correcting  a  misnomer.  This  the  plaintiff 
had  the  right  to  do,  nnder  section  5102  of 
the  Civil  Code  of  1895  and  under  repeated 
rulings  of  the  Supreme  Court  See  the  fol- 
lowing cases,  exactly  in  point:  Johnson  v. 
Central  Railroad,  74  Ga.  397;  Chattanooga, 
Rome  &  Columbus  Railroad  Co.  v.  Jackson, 
86  Ga.  676,  13  S.  E.  109,  where  a  declaration 
against  the  Chattanooga,  Rome  &  Carrollton 
Railroad  Company  was  amended  by  sub- 
stituting "Columbus"  for  "Carrollton,"  so  as 
to  give  the  defendant  its  proper  corporate 
name.  See,  also.  Parish  v.  Davis,  126  Ga. 
840,  55  S.  B.  1032;  Perkins  Co.  v.  Shew- 
make,  119  Ga.  617,  46  S.  E.  832;  Coombs  v. 
Lowe,  R.  M.  Charlt  395.  While  the  plaintiff 
in  the  original  petition  sued  the  "Atlantic 
Coast  Line,"  he  alleged  that  the  defendant 
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waa  a  corporation  operating  a  railroad  tinder 
the  laws  of  Georgia,  with  an  office  and  place 
of  business  In  Berrien  county.  He  probably 
called  the  defendant  by  its  popular  name. 
This  court  will  Judicially  know  that  the 
corporate  name  of  the  railroad  in  question  is 
the  "Atlantic  Coast  Line  Railroad  Company." 
It  cannot  be  doubted,  from  an  inspection  of 
all  the  pleadings  in  this  case,  that  this  was 
the  corporation  which  the  plaintiff  sued  for 
negligence  In  killing  his  cow.  Process  was 
directed  to  the  Atlantic  Coast  Line  Railway 
Company,  and  was  served  on  the  Atlantic 
Coast  Line  Railroad  Company*.  The  defend- 
ant, as  served,  appeared  by  counsel  and  In 
Its  corporate  name  demurred  to  the  petition, 
and  in  Its  corporate  name  filed  an  answer 
of  the  general  Issue.  It  would  seem  that  the 
attorneys  for  the  defendant  fully  recognized 
the  fact  that  the  true  defendant  had  been 
sued  and  served,  and  that  the  amendment 
which  was  allowed  by  the  court  was  simply 
correcting  an  obvious  misnomer  in  its  cor- 
porate name.  Indeed,  we  think  that  the 
words  "Atlantic  Coast  Line,  owning  and 
operating  a  railroad  under  the  laws  of  the 
state  of  Georgia,"  Is  equivalent  to  saying  the 
"Atlantic   Coast   Line   Railroad   Company." 

3.  There  is  no  merit  whatever  In  any  of 
the  grounds  contained  in  the  motion  for  a 
new  trial,  general  or  special,  and  the  verdict 
is  fully  supported  by  the  evidence. 

Judgment  affirmed. 


(6  Oa.  App.  133) 

HORN  ▼.  MOUND  CITY  PAINT  ft  COLOR 
V    CO.    (No.  1,466.) 

(Court  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  CouBTB  (§  189*)— Municipal  Coubts— An- 
B WEB— Right  to  Pile  Afteb  Default. 

Under  section  36  of  the  act  creating  the 
city  court  of  Bainbrid^e  (Acts  1900,  p.  112),  tlie 
judge  has  the  discretion,  in  a  proper  case,  to 
open  a  default  and  allow  a  plea  filed.  But  this 
de&iult  must  be  opened  before  final  judgment,  or. 
If  a  final  judgment  has  been  rendered  in  the 
case,  this  final  judgment  must  be  vacated.  Bass 
V.  Doughty  (Ga.  App.)  63  S.  B3.  516. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  §  189.»] 

2.  Judgment  (|  173*)— Vacation— Ob  deb— Ne- 
cessity. 

Where  judgment  was  duly  entered  by  de- 
fault, and  subsequently,  during  the  same  term, 
there  was  a  docket  entry  as  follows:  "Default 
opened  on  motion  June  term.  1908"— but  no 
order  was  taken  vacating  the  judgment  render- 
ed on  the  default,  this  docket  entry  was  not 
sufiicient  for  that  purpose.  Dixon  v.  Minnesota 
Lumber  Co.  (Supreme  0>urt  of  Georgia)  64  S. 
E.  71. 

[E».   Note.— For  other  .cases,  see  Judgment, 
Dec  Dig.  S  173.*] 

3.  Judgment    (§    126*)—DEFAtn[,T— Necessity 
OF  Pboof. 

In  a  suit  on  account,  where  the  defendant 
is  in  default,  the  plaintiff  is  tiot  required  to 
make  out  his  case  by  proof.     Civ.  Code  1SD5,  § 


6078 :   Norman  r.  Great  Western  Tailoring  Gow, 
121  Ga.  813,  49  S.  B.  782  (4). 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  126.»1 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Balnbridge; 
W.  M.  Harrell,  Judge. 

Action  between  W.  R.  Horn  and  the  Mound 
City  Paint  &  Color  Company.  From  the 
Judgment,  Horn  brings  error.    Affirmed. 

Donalson  &  Donalson,  for  plaintiff  in  er-^ 
ror.    Ricketson  &  Hale,  for  defendant  in  er^ 
ror. 

HILL,  G.  J.    Judgment  affirmed. 


(6  Oa.  App.  U4) 
MALONB  &  GRANT  CO.  ▼.  HAMMOND. 
(No.  1.330.) 
(C!ourt  of  Appeals  of  Georgia.     May  4,  1909.) 

1.  Appeal  and  Ebeor  (J  1028*)— Harmless 
EbroBt- Decision  Oobbect  on  Merits. 

The  evidence  demanded  a  verdict  for  the 
value  of  the  personal  property  which  had  been 
wrongfully  taken  from  the  possession  of  the 
plaintiff  by  the  agents  of  the  defendants;  and, 
if  any  errors  of  law  were  committed  by  the 
trial  court,  they  were  for  this  reason  imma- 
terial and  harmless.  A  righteous  verdict  under 
the  facts  should  not  be  set  aside  because  of 
trivial  errors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4034;    Dec  Dig.  j  102S*] 

2  Chattel  Mortgages  (§  153*)— Priorities 
—Mortgage  £}xecuted  in  Another  State 
—Failure  to  Record. 

**A  mortgage  executed  in  another  state  on 
personalty  subsequently  brought  into  this  state, 
but  not  recorded  in  the  county  where  the  prop- 
erty is  brought,  within  the  six  months  provided 
by  Civ.  Code  1895,  §  2726,  is  postponed  to  a 
purchase  of  the  same  property  made  in  good 
faith  and  without  notice"  of  the  mortgage;  and 
this  is  true,  although  the  purchase  was  made 
before  the  expiration  of  the  six  months  allowed 
by  the  statute  for  the  record  of  the  mortgage. 
[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  S§  255-268;  Dec.  Dig.  S 
153.*] 

3.  Partnership  (§  174*)  —  Liability  fob 
Torts— Trespass. 

A  partnership  is  liable  as  such  in  a  suit  to 
recover  damages  for  a  trespass  to  personalty, 
where  the  trespass  was  committed  by  the  agent 
of  the  partnership  in  behalf  of  the  partnership 
and  by  authority  of  its  members,  or  where  the 
trespass  by  the  agent  was  expressly  or  by  im- 
plication ratified  by  the  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  306;    Dec.  Dig.  {  174.*] 

4.  Action  (§  27*)— Contract  or  Tort— Peti- 
tion—Construction. 

The  suit  in  this  case,  .under  the  allegations 
of  the  petition,  is  one  to  recover  damages  for 
trespass  to  personal  property,  and  in  form  and 
substance  is  an  action  ex  delicto,  and  not  ex 
contractu. 

[Ed.  -Note. — For  other  cases,  see  Action,  Cent. 
Dig.  §§  160-195 ;    Dec.  Dig.  §  27.»1 

5.  Trespass  (§  40*)— Trespass  to  Personal- 
ty—Petition—Sufficiency. 

The  special  demurrer  to  the  paragraphs  of 
the  petition  claiming  damages  for  lost  time, 
expenses,  and  attorney's  fees  should  have  oeen 
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sustained.  The  Judgment  refusing  a  new  trial 
is  affirmed,  on  condition  that  the  plaintiff 
write  off  from  the  verdict  and  judgment  these 
items  of  alleged  damages;  otherwise,  the  judg- 
ment is  reversed  and  a  new  trial  ordered. 

[Ed.  Note.-— For  other  cases,  see  Trespass, 
Cent  Dig.  IS  86-88;   Dec.  Dig.  f  40.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Blakely;  W.  A. 
Jordan,  Judge. 

Attachment  by  C  Hammond  against  the 
Malone  &  Grant  Company.  Judgment  for 
plaintur,  and  defendant  brings  error.  Ailirm- 
€d,  with  direction. 

Lee  &  Thompson  and  Pottle  &  Glessner, 
for  plaintiff  in  error.  Park  &  Collins,  for  de- 
fendant In  error. 

HILL,  O.  J.  Hammond  sued  out  an  at- 
tachment against  the  Malone  &  Grant  Com- 
pany, a  partnership  composed  of  George 
Malone  and  A.  G.  Grant,  residents  of  the 
state  of  Alabama.  The  attachment  was 
levied  by  summons  of  garnishment  on  D.  S. 
Sheffield.  The  declaration  in  attachment 
makes  in  substance  the  following  case:  On 
September  2,  1907,  the  petitioner  purchased 
from  Henry  Paul  English  one  bay  horse 
mule  named  "Ed,"  the  reasonable  value  of 
which  on  said  date,  and  on  February  6,  1908, 
was  ^200.  On  February  6,  1908,  this  mule 
was  "in  the  legal,  lawful,  rightful,  and  prop- 
er possession  of  the  petitioner,"  and  on  that 
date  the  Malone  &  Grant  Company,  "with- 
out any  authority  whatsoever  of  law,"  and 
while  petitioner  was  asleep  at  hi^  home,  sent 
an  agent  (whose  name  is  unknown)  to  the 
petitioner's  premises,  who  tore  down  petition- 
er's lot  fence  and  seized  and  carried  away 
the  mule  to  Columbia,  in  the  state  of  Ala- 
bama. Petitioner  charges  that  by  these  acts 
of  the  defendants,  through  their  agent,  he 
was  "illegally,  unjustly,  and  wrongfully  de- 
prived of  the  possession  of  his  mule,"  and 
that  therefore  the  defendants  have  become 
Indebted  to  him  in  the  sum  of  $200.  Peti- 
tioner further  charges  defendants  with  hav- 
ing damaged  him  in  the  sum  of  $15,  "in 
causing  him  to  lose  his  time  while  it  was 
necessary  for  him  to  be  cultivating  his  crop; 
said  time  being  three  days  and  being  worth 
$5  per  day."  The  defendants  "further  en- 
damaged petitioner  as  aforesaid  by  forcing 
him  to  make  three  trips  to  Blakely,  at  an 
expense  of  $1.50  each  trip,  and  one  trip  to 
Columbia,  Ala.,  at  an  expense  of  $3,"  and  that 
"by  reason  of  the  aforestated  wrongful  acts 
of  defendants  he  has  been  injured  and  dam- 
aged in  the  further  sum  of  $50  for  attorney's 
fees  incurred  in  the  bringing  of  this  suit" 
This  aggregate  Indebtedness  of  $300  the  de- 
fendants have  never  paid,  and  refuse  to  pay, 
and  petitioner  prays  for  a  Judgment  against 
the  defendants,  the  Malone  &  Grant  Com- 
pany, on  the  attachment,  and  against  the  gar- 
nishee, in  the  sum  of  $300,  the  summons 
of  garnishment  never  having  been  answered. 


and  also  a  general  Judgment  against  the  de- 
fendants, the  Malone  &  Grant  Company,  for 
this  sum. 

The  Malone  &  Grant  Company  appeared, 
filed  a  demurrer,  and  made  answer  to  the  suit. 
The  demurrer  was  general  and  special,  and 
the  petition  was  amended  to  meet  the  special 
demurrer  in  certain  respects.  The  grounds 
of  special  demurrer  point  out  certain  alleged 
defects  in  the  petition  as  to  which  no  amend- 
ments were  offered;  these  defects  being  as 
follows:  (1)  From  the  second  to  the  seventh 
paragraph  of  the  declaration,  both  inclusive, 
the  facts  alleged  do  not  support  the  plaintiff's 
claim  that  the  defendants  are  indebted  to 
htm  in  the  sum  of  $300,  or  $200,  or  in  any 
other  amount,  and  show  that  the  plaintiff  Is 
not  entitled  to  maintain  any  action  of  as- 
sumpsit; that  his  remedy,  if  any,  is  an  ac- 
tion ex  delicto,  and  not  ex  contractu.  (2) 
The  plaintiff  does  not  states  in  the  eighth 
paragraph  of  his  declaration,  "when,  how,  or 
in  what  manner  the  defendants  caused  him 
to  lose  his  time,  or  why  it  was  necessary  for 
him  to  do  so."  No  facts  are  alleged  in  sup- 
port of  the  bare  assertion  that  his  time  was 
worth  $1.50  per  day,  or  that  his  lost  time 
amounted  to  $16.  "PlaintUTs  'lost  time'  is 
not  an  element  of  damage  recoverable  in  this 
suit,  considered  as  an  action  ex  delicto,  nor 
do  the  facts  alleged  support  any  implied 
promise  made  by  the  defendants  to  pay  for 
his  lost  time  in  whole  or  in  part"  (3)  The 
ninth  paragraph  of  the  petition  is  defective, 
in  that  it  does  not  disclose  "why,  when,  or 
in  what  manner,  or  for  what  purpose,  the 
plaintiff  was  forced  to  make  two  trips  to 
Blakely  and  one  trip  to  Columbia,  Ala.";  nor 
is  it  stated  when,  how,  or  in  what  manner 
the  expenses  of  these  alleged  trips  were 
incurred,  nor  is  there  shown  a  necessity  of 
incurring  said  expenses,  or  that  the  same 
were  reasonable,  or  that  the  defendants  are 
chargeable  with  any  part  of  the  same,  and 
said  expenses  are  not  recoverable  under  the 
facts  alleged  in  the  declaration  as  a  legiti- 
mate element  of  damages,  nor  is  any  implied 
promise  on  the  part  of  these  defendants  to 
pay  such  expenses  alleged.  (4)  The  tenth 
paragraph  of  the  declaration  is  specially'  de- 
murred to  because  the  facts  therein  alleged 
do  not  warrant  a  recovery  In  any  amount 
for  attorney's  fees.  The  demurrer  was  re- 
newed to  the  petition  as  amended,  and  was 
overruled  by  the  court  on  each  and  every 
ground  thereof,  and  the  defendants  filed 
exceptions  pendente  lite  to  this  Judgment 

The  answer  of  the  defendants  denied  that 
the  plaintiff  was  entitled  to  the  possession 
of  the  mule,  and  denied  the  wrongful  acts 
and  conduct  alleged  in  the  petition  in  ref- 
erence to  the  seizure  of  the  mule.  On  the 
trial  of  the  case  the  Jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $279.65.  The 
defendants  filed  a  motion  for  a  new  trial, 
based  upon  the  general  grounds,  and  contain- 
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ing  in  the  amendment  to  the  motion  24  spe- 
cial assignments  of  error.  The  view  that 
this  court  takes  of  the  merits  of  this  case 
malces  immaterial  any  of  the  errors  special- 
ly complained  of  in  the  motion  for  a  new 
trial,  and  we  will  consider  only  the  grounds 
of  demurrer  which  we  deem  meritorious,  and 
will  decide  the  case  on  the  uncontroverted 
facts  as  they  appear  in  the  hrlef  of  evidence. 

1,  2.  The  evidence,  briefly  stated,  shows 
the  following  case:  Plaintiff  was  the  owner 
and  was  in  possession  of  the  mule  in  contro- 
versy, which  he  had  bought  from  Henry 
Paul  English,  in  Early  county,  this  state, 
on  September  2,  1907,  paying  therefor  |150, 
and  had  placed  the  mule  in  his  stable.  Eng- 
lish had  previously  bought  this  mule  in 
Elarly  county  from  one  O.  C.  White,  who  had 
the  mule  in  his  possession  at  the  time  of  the 
sale.  On  February  6,  1908,  the  agent  or 
agents  of  the  defendants,  at  night,  entered 
the  lot  and  stable  of  the  plaintiff,  tore  down 
his  lot  fence,  and  seized  and  carried  away 
his  mule  to  the  state  of  Alabama.  After 
discovering  the  loss  of  the  mule,  the  plaintiff 
traced  it  to  Ck)lumbia,  Ala.,  and  located  it  in 
the  possession  of  the  defendants,  in  their 
stable.  The  defendants  attempted  to  Justify 
their  seizure  of  the  mule  on  the  ground  that 
they  held  a  mortgage  to  the  mule,  executed 
by  its  then  owner,  0.  C.  White,  to  whom 
they  had  sold  the  mule  in  Alabama,  the 
mortgage  being  for  the  balance  of  the  pur- 
chase money,  and  claimed  that  under  the 
law  of  the  state  of  Alabama  they  held  an 
absolute  title  to  the  mule,  uuder  this  mort- 
gage, which  was  properly  recorded  in  Ala- 
bama. They  also  set  up  that  they  held  the 
mule  In  controversy  under  a  valid  claim  of 
right  and  title,  namely,  that  on  or  about 
February  6,  1908,  said  property  was  in  the 
lawful  custody  of  J.  R.  Baker,  deputy  sheriff 
of  Houston  county,  Ala.,  said  Baker  having 
taken  possession  of  the  same  for  and  in 
behalf  of  the  plaintiff,  they  subsequently 
having  recovered  possession  of  the  property 
from  Baker  under  an  action  of  detinue, 
brought  in  the  circuit  court  of  Houston  coun- 
ty, Al,a.;  a  certified  copy  of  the  detinue  pro- 
ceedings and  the  Judgment  thereon  being 
attached  as  an  exhibit  to  this  special  plea. 
A  certified  copy  of  the  mortgage  from  C.  C. 
White  to  the  defendants  was  also  attached 
as  an  exhibit  to  the  plea.  The  evidence  fur- 
ther shows  that  the  mule  had  been  delivered 
into  the  possession  of  J.  R.  Baker,  deputy 
sheriff  of  Houston  county,  Ala.,  by  the  agents 
of  the  defendants  after  they  had  seized  it 
in  Georgia,  and  had  taken  it  from  the  stable 
of  the  plaintiff,  and  carried  it  into  the  state 
of  Alabama.  These  facts,  which  are  not 
controverted,  In  our  opinion,  demanded  a  ver- 
dict for  the  plaintiff  for  the  value  of  the 
mule  when  wrongfully  seized  and  taken  from 
the  possession  of  the  plaintiff  by  the  agent 
or  agents  of  the  defendants. 

The  voluminous  assignments  of  error  mere- 
ly tend  to  obscure  the  simplicity  of  the  real 


issue  in  this  case;  and  if  the  ingenuity  of 
learned  counsel  has  discovered  any  error  of 
law  committed  by  the  court  In  the  trial,  such 
error,  in  view  of  the  facts,  is  Immaterial  and 
in  no  wise  tends  to  Invalidate  the  verdict 
on  the  essential  facts  and  the  law  applicable 
thereto.  The  defense  made  wa^  wholly  in- 
sufilcient  to  Justify  the  unlawful^  forcible^ 
and  wrongful  seizure  of  the  mule  by  the 
agents  of  the  defendants  while  in  the  posses- 
sion of  the  plaintiff.  This  seizure,  under  the 
facts  and  the  law,  simply  amounts  to  tres- 
pass to  personalty.  Conceding  that  the  de- 
fendants held  a  mortgage  on  the  mule  exe- 
cuted by  one  O.  C.  White,  who  at  the  date 
of  the  mortgage  was  the  owner  thereof,  and 
that  under  the  law  of  Alabama  this  mort- 
gage placed  in  them  the  legal  title  to  the 
mule,  yet,  after  this  mortgage  was  executed 
in  Alabama,  the  mule  was  brought  into  the 
state  of  Georgia  and  here  sold  to  English, 
who  subsequently  sold  it  to  the  plaintiff. 
There  is  no  pretense  that  this  mortgage  was 
recorded  in  the  county  of  Early,  to  which 
the  mule  was  brought  by  White,  and  where 
the  plaintiff  bought  it.  "A  mortgage  exe- 
cuted in  another  state  on  personalty  and 
subsequently  brought  into  this  state,  but  not 
recorded  in  the  county  where  the  property 
is  brought  within  the  six  months  provided 
by  Civ.  Code  1895,  §  2726,  is  postponed  to  a 
purchase  of  the  same  property  made  in 
good  faith  and  without  notice  of  the  mort- 
gage." Armitage-Herschell  Co.  v.  Muscogee 
Real  Estate  Co.,  119  Ga.  552,  46  S.  E.  634. 
It  is. not  pretended  that  the  plaintiff,  when 
he  purchased  the  mule,  had  any  notice  what- 
ever of  the  mortgage  held  by  the  defendants, 
or  that  his  purchase  was  not  made  in  abso- 
lute good  faith.  His  title  to  the  mule  was 
therefore  good,  under  the  law  of  this  state, 
as  against  any  title  which  defendants  had  to 
the  mule  under  the  law  of  Alabama.  The 
defendants  not  having  recorded  their  mort- 
gage within  the  six  months  as  provided  by 
our  statute  section,  supra,  and  the  plaintiff 
having  bought  the  mule  in  good  faith  in  the 
state  of  Georgia  from  one  who  had  posses- 
sion of  it  and  who  claimed  title  thereto,  must 
be  protected  as  an  innocent  purchaser  with- 
out notice. 

Of  course,  the  proceedings  in  detinue,  in- 
stituted in  Alabama,  after  the  mule  had  been 
wrongfully  taken  from  the  possession  of  the 
plaintiff  in  Georgia,  and  taken  by  their  agent 
to  the  state  of  Alabama,  and  there  delivered 
to  the  deputy  sheriff,  and  any  Judgment  ren- 
dered by  the  court  in  such  proceedings  in 
favor  of  the  defendants,  could  not  affect  the 
right  of  the  plaintiff  in  this  case,  as  he  was 
not  a  party  to  such  proceedings.  These  pro- 
ceedings seem  merely  to  have  been  Insti- 
tuted for  the  purpose  of  giving  some  legal 
coloring  to  the  wholly  illegal  and  wrongful 
possession  of  the  mule  by  the  defendants. 
We  conclude  by  stating  that  we  are  clear 
that  the  plaintiff  was  entitled  to  a  verdict 
for  $200,  which  was  the  proven  value  of  the 
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mule  when  wrongfully  seized  and  taken  out 
ot  his  possession  by  the  defendants  through 
their  agents. 

3.  It  is  also  earnestly  insisted  by  learned 
counsel  that  the  wrongful  conduct  complain- 
ed of  was  not  that  of  the  firm  of  Grant  & 
Malone,  but  only  the  wrongful  conduct  of  a 
member  of  the  firm,  and  that  the  partner- 
ship is  not  responsible  for  this  tort  of  a  mem- 
ber of  the  firm;  and  in  support  of  this  posi- 
tion they  cite  section  2658  of  the  Civil  Code 
of  1895.  We  do  not  think  this  section  ap- 
plicable to  the  facts  of  this  case.  Here  the 
undisputed  evidence  is  that  the  mule  was 
seized  and  wrongfally  taken  from  the  pos- 
session of  the  plaintiff  by  the  agent  of  the 
partnership,  and  under  the  terms  of  the  sec- 
tion of  the  Code  Just  cited  a  partnership  is 
responsible  for  torts  of  its  agents  or  serv- 
ants under  like  rules  as  individuals.  Here 
the  defendants  as  a  firm  claimed  title  to  the 
mule  under  their  mortgage.  The  mule,  after 
having  been  seized  by  the  agents  of  the  firm, 
was  by  those  agents  delivered  into  the  pos- 
session of  the  firm,  and  was  found  in  the 
stable  of  the  firm  by  the  plaintiff.  In  other 
words,  everything  that  was  done  in  refer- 
ence to  the  mule  in  question  and  the  tres- 
pass to  the  personal  property  of  the  plain- 
tiff, under  the  evidence,  was  committed  in 
furtherance  of  the  firm's  interest,  and  under 
the  direct  authority  of  its  members,  and 
the  case  on  the  facts  falls  squarely  within 
the  terms  of  the  decisions  of  the  Supreme 
Court  of  this  state  in  the  cases  of  Page  v. 
Citizens'  Banking  Co.,  Ill  Ga.  73,  86  S.  E. 
418,  61  L.  R.  A.  463,  78  Am.  St  Rep.  144, 
Martin  v.  Simpkhis  Co.,  116  G«.  256,  42  S.  B. 
483,  and  Hendricks  v.  Middlebrooks,  118  Ga. 
136,  44  S.  E.  835. 

4.  It  is  insisted  by  counsel  for  plaintiffs  In 
error  that  this  suit,  under  the  allegations  of 
tne  petition,  was  in  assumpsit,  and  that  as 
there  was  no  allegation  that  the  mule  had 
been  sold  or  otherwise  disposed  of  by  the  de- 
fendants, the  plaintiff  could  not  recover  the 
value  of  the  mule  as  for  money  had  and  re- 
ceived to  his  use;  that  to  entitle  him  to 
recover  the  value  of  the  mule  he  would  be 
required  to  institute  a  suit  in  tort  We  do 
not  agree  with  this  view.  In  our  opinion  the 
suit,  both  in  form  and  in  substance,  is  one 
sounding  in  tort,  and  is  not  an  action  ex 
contractu.  Strictly  speaking,  the  allegations 
make  It  an  action  for  trespass  to  personal 
property  other  than  the  statutory  remedy  of 
trover.  Civ.  Code  1895,  i  3885.  See  opinion 
on  rehearing  in  Southern  Express  Co.  v. 
Pope,  5  Ga.  App. ,  63  S.  E.    809. 

5.  We  think,  however,  that  the  special  de- 
murrers directed  to  paragraphs  8»  9,  and  10 
of  the  petition  should  have  been  sustained 
by  the  court  The  allegations  of  these  para- 
graphs are  not  sufficient  upon  which  to  base 
a  recovery  for  the  items  of  damages  therein 


set  out,  to  wit,  lost  time  and  expenses  in- 
curred in  going  to  Blakely  and  Columbia  and 
attorney's  fees  in  bringing  this  suit  It  is 
not  necessary  now  to  decide  whether  under 
any  allegations  these  items  would  be  re- 
coverable under  the  law,  but  we  are  certain 
that  the  allegations  as  made  are  insufficient 
for  the  purpose. 

We  therefore  hold  that  the  judgment  re- 
fusing a  new  trial  in  this  case  will  be  re- 
versed, unless  the  plaintiff  will  write  off 
from  his  verdict  and  Judgment,  within  10 
days  from  the  date  of  the  filing  of  the  re- 
mittitur, the  amount  of  the  verdict  and  judg- 
ment embracing  these  items  of  cost,  ex- 
penses, and  attorney's  fees,  and  reduce  the 
amount  of  the  verdict  and  judgment  in  his 
favor  to  $200,  the  proven  value  of  the  mule 
when  taken  from  his  possession  on  February 
6,  1908,  with  interest  on  this  amount  at  7 
per  cent  per  annum  from  that  date.  If 
these  amounts  are  written  off  in  pursuance 
of  this  judgment,  then  the  Judgment  refus- 
ing a  new  trial  will  stand  affirmed. 

Judgment  affirmed,  with  dhrection. 


(6  Ga.  App.  241) 
HARVEY  et  al.  v.  STATE.     (No.  1,826.) 
(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

Trespass  (§  76*)  —  Criminal  Trespass  — In- 
tent—Negligence. 

Where  the  undisputed  evidence  clearly 
shows  that  in  the  commission  of  an  alleged  crim- 
inal act  there  did  not  exist  either  criminal  in- 
tent or  criminal  negligence  a  conviction  was  un- 
authorized. 

[E>i.  Note.— For  other  cases,  see  Trespass. 
Dec  Dig.  §  76.*] 

Powell,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

E^rror  from  City  Court  of  Sylvester;  i.  B, 
Williamson,  Judge. 

Will  Harvey  and  others  were  convicted  of 
criminal  trespass,  and  bring  error.  Re- 
versed. 

Claude  Payton,  for  plaintiffs  in  errori  J. 
H.  Tipton,  Sol.,  for  the  State. 

HILL,  0.  J.  The  plaintiffs  in  error  were 
convicted  of  criminal  trespass,  and  their  mo- 
tion for  a  new  trial  was  overruled.  The  evi- 
dence, briefly  stated,  is  as  follows:  The 
plaintiffs  in  error  are  two  negro  boys,  who 
were  employed  by  a  contractor  to  haul  sand 
to  be  used  in  his  work  of  erecting  buildings. 
They  had  on  previous  occasions  hauled  sand 
from  the  land  of  the  prosecutor  without  any 
objection  from  him.  On  the  occasion  for 
which  they  were  indicted  for  committing  a 
trespass,  they  hauled  about  30  loads  of  sand 
from  uninclosed  land  which  was  in  the  pos- 
session of  the  prosecutor.  On  their  way 
with  their  wagons  to  get  the  sand,  they 
met  the  son  of  the  prosecutor,  told  him  their 
purpose,  and  asked  permission  from  him  to 
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get  the  sand  from  his  father's  land.  This 
permission  was  given  by  the  son.  Thereup- 
on the  sand  was  hauled  by  the  two  negroes 
and  delivered  to  their  employer,  and  they 
were  subsequently  prosecuted  for  a  criminal 
trespass  in  hauling  this  sand  from  the  prose- 
'  cutor's  premises. 

While  it  is  not  necessary  that  there  should 
be  in  a  case  of  trespass  an  animus  furandi, 
yet  in  every  criminal  offense  ''there  shall  be 
a  union  or  Joint  operation  of  act  and  Inten- 
tion, or  criminal  negligence."  Pen.  Code 
1895,  §  31.  Under  the  facts  of  this  case  It 
seems  perfectly  clear  that  the  defendants,  in 
hauling  the  sand  from  the  uninclosed  land 
of  the  prosecutor,  did  not  Intend  to  commit 
the  offense  of  trespass.  While  they  did  not 
have  the  consent  of  the  prosecutor  himself 
to  haul  the  sand,  yet  the  facts  that  they  had 
previously  gotten  sand  from  this  land  with- 
out his  objection,  and  that  on  the  occasion 
in  question  they  did  have  the  consent  of  his 
son,  would,  in  our  opinion,  be  sufficient  to 
cause  them  to  assume  that  the  prosecutor 
did  not  object  Especially  would  this  seem 
to  be  the  case  where  the  hauling  of  the  sand 
was  in  the  daytime  and  without  any  surrep- 
titious purpose  or  effort  of  concealment. 
Taking  all  the  facts  of  the  case,  we  think 
that  the  conviction  was  wholly  unauthoriz- 
ed, and  that  a  new  trial  should  have  been 
granted. 
Judgment  reversed. 

POWELL,  J.  (dissenting).  The  exculpatory 
facts  stated  In  the  opinion  appear  only  from 
the  statements  of  the  defendants.  The  Jury 
had  the  right  to  disbelieve  them  entirely. 

<6  Ga.  App.  204) 

DUDLEY  v.  DR  SHOOP  FAMILY  MEDI- 
CINE CO.     (No.  1,650.) 
(Court  of  Appeals  of  Ckorgia.    May  18,  1909.) 

Atfirmanoe  on  Erbob. 

The  evidence  demanding  the  verdict,  any 
consideration  of  the  error  of  law  assigned  u 
immaterial. 
(Syllabus  by  the  Conrt.) 

Error  from  City  Court  of  Sparta;  P.  L. 
Little,  Judge. 

Action  between  C.  H.  Dudley  and  the  Dr. 
Shoop  Family  Medicine  Company.  From  the 
Judgment,  Dudley  brings  error.    Affirmed. 

R.  H.  Lewis,  for  plaintiff  In  error.  W.  H. 
Burwell,  for  defendant  in  error. 

HII^  O.  J.    Judgment  affirmed. 

(6  Ga.  App.  211) 

AUSTIN  V.  STATE.    (No.  1,812.) 
(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

1.  Criminal  Law  (§  561*)— "To  a  Moral  awd 
Reasonable  CEBTAJtRir"— "Beyond  a  Rea- 
sonable Doubt." 

The  phrases  "to  a  moral  and   reasonable 

certainty"  and  "beyond  a  reasonable  doubt,"  as 


applied  to  the  quality  of  proof  in  a  case,  are 
identical  in  meaning. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1267;    Dec.  Dig.  f  561.* 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  1,  p.  770;  vol.  5,  pp.  4577-4578;  vol.  S, 
p.  77^4.1 

2,  Cbiminal   Law    (§    789*)— Instbuotions— 

Reasonable  Doubt. 

The  defendant  was  fairly  tried  and  legal- 
ly convicted,  and  none  of  the  exceptions  taken 
in  the  record  are  meritorious. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1846-1849,  1904^1922;  Dec 
Dig.  I  789.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee  Coun- 
ty ;  Price  Gilbert,  Judge. 

Carrie  Austin  was  convicted  of  assault 
with  Intent  to  murder,  and  brings  error.  Af- 
firmed. 

Love  &  Fort  and  Wm.  A.  Little,  for  plain- 
tiff In  error.    Geo.  C.  Palmer,  for  the  State. 

POWELL,  J.  Carrie  Austin  was  convicted 
of  assault  with  intent  to  murder,  and  to  the 
overruling  of  her  motion  for  a  new  trial 
brings  error. 

The  Judge,  among  other  things,  charged  the 
Jury  as  follows:  '^Mathematical  certainty  can- 
not be  attained  in  legal  Investigations.  All 
that  the  law  requires  Is  moral  and  reason- 
able certainty.  Whenever  you  have  arrived 
at  that  amount  of  mental  conviction,  you 
have  then  arrived  at  that  stage  where  you 
believe  that  the  defendant  Is  guilty  beyond 
a  reasonable  doubt"  It  should  be  stated  In 
this  connection  that  the  Judge  also  charged 
the  Jury  that  the  evidence  must  be  such  as 
to  show  the  defendant's  guilt  beyond  a  rea-  * 
sonable  doubt  before  they  would  be  author- 
ized to  convict  her.  Indeed,  this  general 
statement,  that  the  proof  must  be  such  as  to 
show  the  defendant's  guilt  beyond  a  reason- 
able doubt  before  accusation  would  be  au- 
thorized appears  In  several  places  in  the 
charge.  The  contention  of  the  defendant's 
counsel  is  that  there  is  a  difference  between 
proof  of  guilt  to  a  moral  and  reasonable  cer- 
tainty and  proof  of  guilt  beyond  a  reason- 
able doubt.  Neither  in  common  parlance  nor 
In  legal  vernacular  \a  there  any  difference 
between  the  two  expressions.  The  very  def- 
initions of  the  words  show  this.  Certainty  Is 
the  quality  of  being  established  beyond  doubt. 
Reasonable  certainty  Is,  therefore,  the  qual- 
ity of  being  established  beyond  a  reasonable 
doubt  Moral  certainty  Is  defined  by  the 
Century  Dictionary  as  "a  probability  sufll- 
ciently  certain  to  Justify  action  upon  it;  as, 
there  Is  a  moral  certainty  that  the  sun  will 
rise  tomorrow."  Therefore  reasonable  and 
moral  certainty  may  be  said  to  be  that  de- 
gree of  probability  which  exists  with  such 
strength  as  to  Justify  human  action  upon  it 
Whatever  exists  to  a  moral  and  reasonable 
certainty  of  necessity  exists  beyond  a  reason- 
able  doubt     The  majority  opinion  of   the 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  it  Reporter  Indezee 


atJi 


HOLLOW  AY  V.  STATE. 


671 


Supreme  Oourt  In  the  case  of  Bone  ▼.  State, 
102  Ga.  800,  80  S.  B.  845»  Is  In  accord  with 
what  is  ruled  herein.  See,  also,  Warren  y. 
State,  128  Ga.  245,  51  S.  E.  802;  Cole  t. 
State,  125  Ga.  277,  58  S.  E.  95a 

Another  ground  of  the  motion  raises  the 
point  that  the  court  erred  in  charging  the 
jiUTT  af»  follow?"  T  "It  Is  not  necessary  to  de- 
line  the  words  'reasonable  doubt,*  because 
they  define  themselves.  They  are  not  the 
equivalents  of  any  and  all  doubt  The  doubt 
which  serves  to  acquit  should  be  a  reasonable 
doubt,  a  doubt  entertained  by  reasonable  men 
thinking  about  the  case  in  a  reasonable  way." 
The  objection  asserted  against  this  charge  Is 
that  it  defines  what  a  reasonable  doubt  "is 
not"  An  examination  of  the  excerpt  shows 
that  it  not  only  tells  the  Jury  what  a  rea- 
sonable doubt  is  not  hut  also  what  it  is. 

2.  The  other  grounds  of  the  motion  object 
to  the  admission  in  evidence  of  certain  phys- 
ical facts  and  circumstances  tending  to  cor- 
roborate the  prosecutor's  statement  as  to 
how  the  assault  was  made  upon  him.  The 
objections  are  utterly  without  foundation  or 
merit  Indeed  we  find  from  an  examination 
of  the  record  that  the  defendant  was  fairly 
tried  and  legally  convicted* 

Judgment  afl^med. 


(6  Qa.  App.  250) 

DEAN  T.  STATE.    (No.  1,840.) 
(Court  of  Appeals  of  Georgia.     May  18,  1909.) 

Laboent  (I  65*)— Evidence. 

The  evidence  was  sufficient  to  authorize 
the  verdict  of  guilty,  and  there  was  no  error  in 
refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  U  152,  164,  165,  167-169;  Dec  Dig. 
f  55.*] 

(Syllabus  by  the  0>urt) 

Error  from  Superior  Court  Miller  Coun- 
ty;  W.  O.  Worrlll,  Judge. 

Duncan  Dean  was  convicted  of  larceny, 
and  brings  error.    Afilrmed. 

W.  I.  Geer  and  W.  D.  Sheffield,  for  plain- 
tiff in  error.  J.  A.  Laing,  Sol.  Gen.,  and  B. 
It  Arnold,  for  the  State. 

RUSSELL,  J.  Two  contentions  are  rais- 
ed by  the  counsel  for  the  plaintiff  in  error. 
He  insists  that  the  state  failed  to  prove  the 
venue  and  the  identity  of  the  steer  alleged 
to  have  been  stolen.  The  steer  is  described 
In  the  indictment  as  ^'one  yellow-colored  steer, 
with  white  spots  on  his  body  and  a  white 
spot  in  his  forehead."  It  is  true  that  all  the 
witnesses  except  one  swore  that  the  steer 
that  belonged  to  the  prosecutor,  which  was 
afterwards  found  in  the  possession  of  Mr. 
Brinson,  was  a  red  steer,  with  white  spots 
on  his  body  and  a  white  spot  in  his  forehead. 
Even  the  prosecutor  himself  testified  that  he 
would  not  call  the  steer  a  yellow  steer,  but 
he  denominated  him  as  being  of  a  dull  red 


color,  though  he  further  said  that  some  peo- 
ple would  call  him  a  yellow-colored  steer. 
The  witness  Powell,  however,  testified  posi- 
tively that  he  was  a  yellow  steer,  with  a 
white  spot  in  his  forehead  and  white  spots 
on  his  flanks ;  and  this  witness  testified  that 
he  was  with  the  prosecutor  when  the  steer 
was  found  in  Brinson's  pastura  This  testi- 
mony, when  taken  in  connection  with  the 
statement  of  the  prosecutor  that  some  people 
might  call  the  steer  a  yellow  steer,  was 
sufficient  if  preferred  by  the  jury,  to  fix 
the  identity  of  the  steer  in  question  and  es- 
tablish it  as  the  same  steer  described  In  the 
indictment;  and  when  it  is  borne  in  mind 
that  all  the  witnesses  testified  as  to  the 
white  marks  on  the  animal's  side,  and  the 
spot  in  his  forehead,  the  jury  were  authoriz- 
ed to  find  that  the  allegation  of  the  Indict- 
ment descriptive  of  the  animal  stolen,  was 
substantially  proved. 

The  most  that  can  be  said  as  to  the  point 
that  the  venue  was  not  shown  is  that  the 
testimony  of  several  of  the  witnesses  upon 
that  point  is  insufficient  But  the  testimony 
of  Steve  Ivy  is  positive  and  sufficient  He 
swore  that  he  helped  the  defendant  drive 
the  steer  in  question  to  the  defendant's  home, 
and  that  they  found  the  steer  on  Boykin's 
drain,  in  Miller  county. 

There  was^  no  error  in  refusing  a  new 
trial. 

Judgment  affirmed. 


(6  Ga.  App.  243) 
HOLLOWAY  T.  STATlfl.     (No.  1,829.) 
(Ck>urt  of  Appeals  of  Georgia.    May  18,  1909.) 
Mastkb  ANn  Servant  (I  67*)— FRAunuLENTLT 

PROCUBINO    MONST    ON    LABOB    C0NTBACT>— 

Evidence. 

The  conviction  in  this  case  was  wholly  un- 
authorized. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §  75;    Dec  Dig.  §  67.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

George  Holloway  was  convicted  of  fraudu- 
leijtly  procuring  money  on  a  labor  contract 
and  brln^  error.    Reversed. 

B.  R.  Bradfield,  Jr.,  for  plalntlfl!  In  error. 
Henry  Reeves,  Sol.,  for  the  State. 

HILL,  O.  J.  The  plalntifT  in  error  was  con- 
victed of  a  violation  of  the  act  of  August  15, 
1903  (Acts  1903,  p.  90),  making  it  a  misde- 
meanor to  fraudulently  procure  money  on  a 
labor  contract.  The  evidence  for  the  state 
conclusively  shows  that  the  coijvlctlon  was 
wholly  unauthorized,  and  the  prosecution 
seems  to  have  been  for  the  purpose  of  collect- 
ing an  old  debt  rather  than  to  punish  the 
fraudulent  procurement  of  money  on  a  con- 
tract to  perform  labor. 
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On  December  24, 1908,  the  defendant  enter- 
ed Into  a  contract  with  the  prosecutor  to  per- 
form for  him  services  as  a  laborer  during  the 
year  1909  at  $12.50  per  month ;  the  contract 
to  begin  on  January  1,  1909.  When  the  con- 
tract was  made  It  seems  that  the  defendant, 
according  to  the  prosecutor,  owed  him  an  old 
debt  of  $23.50,  and  this  sum  was  to  be  charg- 
ed against  the  defendant  and  to  be  taken  up 
on  his  wages  during  the  year.  What  time 
during  the  year  this  amount  was  to  be  de- 
ducted from  his  wages  does  not  appear.  The 
defendant  began  work  under  the  contract  on 
January  1,  1909,  and  worked  until  March  6, 
1909,  for  which  time  his  wages  amounted  to 
|28,  and  the  prosecutor  had  only  paid  him  of 
this  amount  the  sum  of  $19.50.  So  far  as  the 
contract  was  concerned,  therefore,  the  prose- 
cutor was  due  the  defendant,  when  he  had 
him  arrested  and  prosecuted,  the  sum  of  $8.- 
50,  and  this  fact  utterly  precludes  the  con- 
clusion that  there  was  any  loss  to  the  prose- 
cutor, growing  out  of  the  contract,  but  that 
there  was  a  loss  to  the  defendant  of  $8.50  by 
reason  of  the  failure  of  the  prosecutor  to  pay 
him  this  amount  of  the  wages  which  he  had 
earned. 

It  was  a  misapplication  of  the  law  to  treat 
the  old  debt  which  the  defendant  owed  the 
prosecutor  as  money  advanced  on  the  con- 
tract. Of  course,  the  defendant  could  agree 
to  such  application  of  his  wages  if  he  desired 
to  do  so ;  but  such  agreement  could  not  pos- 
sibly change  its  character  as  a  debt,  and 
make  it  money  advanced  on  a  contract,  or 
make  the  defendant  liable  to  a  prosecution 
for  a  violation  of  the  act  of  1903,  if  subse- 
quently he  withdrew  his  consent  for  such  ap- 
plication of  his  wages.  This  case  is  fully 
covered  by  previous  decisions  of  this  court, 
construing  the  act  in  question,  notably  the 
cases  of  Mulkey  v.  State,  1  Oa.  App.  521,  57 
S.  B.  1022,  Fuller  v.  State,  2  Ga.  App.  696, 
69  S.  E.  1,  and  Young  t.  State,  8  Ga.  App. 
463,  60  S.  B.  117. 

Judgment  reversed. 


(6  Qa.  App.  189) 

MBBTZB  V.  POTTS.     (No.  1,589.) 
(Oonrt  of  Appeals  of  Georgia.    May  18,  1909.) 
1.  Estoppel  (§  94*)— Innocewt  PtTBOHASEB. 

Estoppel,  under  section  2823  of  the  Civil 
Code  of  1^^,  operates  only  in  favor  of  an  inno- 
cent purchaser  without  notice.  Brown  v.  Tuck- 
er, 47  Ga.  486. 

[Ed.    Note.—For    other   cases,    see    Brtoppel, 
Cent.  Dig.  I  277;  Dec  Dig.  <  94.*] 


2.  New  Tbial  «   104*)  —  Oumuultivb   Bvi« 

DENCE. 

The  alleged  newly  discovered  testimony  was 
merely  cumulative. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i$  218-220,  228;  Dec  Dig.  §  104.*] 

3.  iRSTBUCnONS. 

The  charge  of  the  court  fairly  submitted 
the  issues,  and  the  evidence  was  in  conflict. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  between  W.  B.  Meetze  and  Paul 
Potts.  From  the  judgment,  Meetze  brings 
error.    Affirmed. 

A.  H.  Thompson,  for  plaintiff  in  error. 
F.  M.  Lfongley  and  M.  U.  Mooty,  for  defend- 
ant in  error. 

HILL,  0*  J.    Judgment  affirmed. 


(6  Oa.  App.  192) 
CENTRAL  OF  GEORGIA  RY.  CO.  T.  BOW- 
EN.     (No.  1,607.) 

(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

New  Trial  (§  132*)~Di8MissAir-FAii.nBS  to 
Pbepabb  and  Present  Briefs  of  Evi- 
dence. 

Where  a  motion  for  a  new  trial  was  filed 
in  term,  and  the  court  set  the  hearing  for  a 
specified  date,  and  gave  the  movant  until  the 
final  hearing  to  prepare  and  present  his  brief  of 
evidence,  and  where,  on  the  date  specified,  the 
motion  was  not  heard,  but  was  continued  to  a 
later  date,  and  the  movant  was  given  until 
this  later  date  to  prepare  and  present  his  brief 
of  evidence,  the  dismissal  of  the  motion  for  a 
new  trial,  on  the  ground  that  the  movant  failed 
to  prepare  and  present  his  brief  of  evidence  on 
the  date  last  named,  was  not  error.  Hinely 
V.  State,  1  Ga.  App.  518,  57  S.  E.  1021; 
Brown  v.  Richards,  114  Ga.  318,  40  S.  E.  224. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S§  273-275;   Dec  Dig.  t  132.*] 

(Syllabus  by  the  Court). 

EJrror  from  Superior  Court,  Bibb  Connty; 
W.  H.  Felton,  Judge. 

Action  by  E.  J.  Bowen  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiflC,  and  defendant  brings  error.  Af- 
firmed. 

R.  S.  Wlmberly,  for  plaintiir  In  error 
Hardeman,  Jones  &  Johnston,  for  defendant 
in  error. 

HILL,  C.  J.    Judgment  affirmed. 


«For  otbar  osms  Me  Mmt  topio  and  Motion  NUMBBR  In  Doc  A  Am.  Digi.  1907  to  date,  ft  Reporter  Indexoi 


<i«^ 


A.«iiiK  f .  FLOYD  &  CO. 


673 


032  Oft.  ^) 

K£}HR  et  aL  t.  FDOTD  ft  CO. 

(Supreme  Court  of  Georgia.     May  IS,  1000.) 
L  Life  Estates  (1 28*)— Waste— FoBrBiTUREfl 

—Actions  for— Pabties. 

In  a  suit  by  remaindermen  to  forfeit  the 
estate  of  the  life  tenant  for  waste,  the  life  ten- 
ant is  a  necesiGtary  party. 

[Ed.  Note.— For  other  cases,  see  Ufe  Estates, 
Dec.  Dig.  §  2a*] 

2l  Life  Estates  (f  4*)— FoBrEiruBi}— Gbounds. 
The  estate  of  a  life  tenant  is  not  impeach- 
able by  a  destructiye  trespass  of  a  stranger, 
which  the  life  tenant  neither  licenses  nor  neg- 
ligently suffers  to  be  done.  Accordingly  a  peti- 
tion prayine  the  forfeiture  of  the  estate  of  the 
life  tenant  Is  demurrable,  wherein  the  plaintiffs 
allege  themselves  to  be  remaindermen  under  a 
certain  deed,  and  that  the  defendants  have  box- 
ed for  turpentine  and  felled  and  removed  the 
trees  on  the  tract  of  land  conveyed  to  them  by 
the  deed  under  which  they  claim,  without  mak- 
ing the  life  tenant  a  party,  and  without  alleging 
that  such  acts  were  committed  by  the  defendants 
either  by  the  permission  of  the  life  tenant  or 
were  consequent  upon  his  failure  to  exercise  the 
ordinary  care  of  a  prudent  man  for  the  preserva- 
tion of  the  estate  in  remainder. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Gent  Dig.  §  9 ;   Dec.  Dig.  §  4.*] 

8.  Cancellation  of  Inbtbuiientb  (§  85*)— 

Actions— Pabties. 

A  court  of  equity  is  without  jurisdiction 
to  decree  the  cancellation  of  the  record  of  a 
deed,  where  neither  the  grantor  nor  the  grantee 
Is  a  party  to  the  case  or  otherwise  represented. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  9§  55-65 ;  Dec  Dig. 
I  85.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  EfiElngham 
€k>unty;  Paul  E.  Seabrook,  Judge. 

Action  by  Eden  Georgia  Kehr  and  anoth- 
er, by  next  friend,  against  Floyd  &  Co. 
Judgment  for  defendant,  and  plalntiifs 
bring  error.    Affirmed. 

J.  H.  Smith  and  B.  W.  Slieppard,  for 
plaintiffs  In  error.  Travis  &  Travis  and 
Wm.  Lw  Gigullliat,  for  defendant  in  error. 

EVANS,  P.  J.  The  exception  is  to  the  dis- 
missal of  the  petition  on  demurrer.  Elim- 
inating immaterial  verbiage,  and  stating 
the  essential  averments  as  alleged,  the  peti- 
tion was  as  follows:  The  petition  of  Eden 
Georgia  Kehr  and  Robert  Edwin  Kehr,  by 
their  next  friend,  shows  the  following  cause 
of  action  against  J.  B.  Floyd  and  T.  B. 
Floyd,  doing  business  in  the  firm  name  of  J. 
B.  Floyd  &  Co.,  in  Effinghan;  county,  Ga.: 
^^  plaintiffs  are  nonresident  minors,  and 
ine  only  living  heirs  of  Herman  E.  Kehr 
and  EMla  Kehr.  On  May  20,  1891,  Herman 
E.  Kehr  made  and  executed  his  certain  deed 
of  conveyance,  whereby  he  conveyed  a  cer- 
tain tract  of  land  located  In  the  Tenth  dis- 
trict, G.  M.,  of  Effingham  county,  known 
as  the  "Eden  Plantation,"  and  containing 
2,483  acres  more  or  less  "to  his  wife  Ella 
Kehr,  her  lifetime,  with  remainder  to  his 
children  bom  and  unborn^  the  common  off- 


spring bom  to  him  by  his  said  wife  Ella 
Kehr,  contingent  nevertheless  that  should 
his  said  wife  Ella  Kehr  depart  this  life 
before  the  said  Herman  E.  Kehr,  then  in 
that  event  the  lands  were  to  revert  to  the 
said  Herman  EX  Kehr  in  fee;  but  if  the  said 
Hermaji  El  Kehr  should  die  before  his  said 
wife  Ella  Kehr,  then  his  said  wife  EUa 
Kehr  should  have  a  life  estate  In  said  lands 
and  the  same  was  to  be  held  by  her  for  life, 
with  remainder  in  fee  to  their  said  children, 
and  the  children  of  their  issue  as  tenants 
In  common."  On  September  14^  1891,  Ella 
Kehr  and  Herman  E.  Kehr  conveyed  by 
thehr  deed  of  that  date  their  reversionary, 
contingent,  and  life  estates  in  the  lands  here- 
inbefore described  to  F.  B.  and  S.  &  Keller. 
The  records  in  the  ordinary's  office  in  Ef- 
fingham county  show  that  on  January  4, 
1882,  Ella  Kehr  was  appointed  guardian  for 
"Eden  G.  Kehr,  minor  and  orphan  child  of 
EUla  and  H.  E.  Kehr."  The  guardian  book 
on  file  in  the  ordinary's  office  of  that  county, 
marked  "1856,"  shows  that  on  January  4, 
1882,  Ella  Kehr  gave  bond  as  guardian  for 
Eden  Kehr  in  the  sum  of  |100,  and  that  this 
bond  was  signed  by  J.  G.  ft  D.  H.  Clark  as 
attorneys  for  Ella  Kehr,  and  by  Morgan  as 
security.  It  nowhere  appears  from  the  rec- 
ords of  that  office  that  Ella  Kehr  ever  took 
the  oath  or  qualified  as  guardian  of  the  per- 
son and  property  of  Eden  G.  Kehr.  The 
minutes  of  that  court  show  that  on  March  7, 
1882,  Allen  N.  Keiffer,  ordinary  of  Effing- 
ham county,  granted  an  order  authorizing 
Ella  Kehr,  as  guardian  for  Eden  G.  Kehr,  to 
sell  the  remainder  interest  of  Eden  G.  Kehr 
in  the  '^Eden  Plantation,"  above  described. 
The  records  of  deeds  and  mortgages  of  the 
county  in  the  office  of  the  clerk  of  the  su- 
perior court  show  that  on  July  7,  1882,  Mrs. 
Ella  Kehr  conveyed  to  F.  B.  Kell«r  and  S. 
S.  Keller,  in  consideration  of  |5,  all  the 
remainder  interest  of  Eden  G.  Kehr  in  the 
2,488  acres  of  land  known  as  the  *'Bden 
Plantation." 

Petitioner  avers  that  this  sale  of  the  re- 
mainder interest  of  Eden  G.  Kehr  in  these 
lands  was  illegal  and  void  for  the  following 
reasons:  (a)  Because  the  bond  given  by  Ella 
Kehr  as  guardian  for  Eden  G.  Kehr  was  not 
signed  by  her,  but  shows  on  its  face  that 
it  was  signed  by  her  attorneys,  (b)  Because 
it  appears  from  the  records  in  the  ordinary's 
office  of  Effingham  county  that  EUla  Kehr 
never  took  the  oath  or  qualified  ad  guardian 
of  Eden  G.  Kehr.  (c)  Because  the  order 
granted  by  Allen  N.  Keiffer,  ordinary,  does 
not  show  for  what  purpose  the  remainder 
interest  of  the  minor  was  to  be  sold,  or 
that  Eden  G.  Kehr  or  her  nearest  friend 
was  ever  served  with  notice  of  said  applica- 
tion, (d)  Because  the  records  do  not  show 
that  the  sale  of  this  remainder  interest  was 
approved  and  confirmed  by  the  court     (e) 
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Because  the  ordinary  was  without  Jurisdic- 
tion to  grant  an  order  authorizing  the  sale 
of  this  remainder  Interest  of  Eden  Q.  Kehr 
in  these  lands;  Acts  1889,  p.  156  (Civ.  Code 
1895,  §§  2545,  2546),  yesting  ezclusiye  Juris- 
diction and  authority  in  Judges  of  the  su- 
perior courts  to  authorize  the  sale  of  the  es- 
tates of  infants.  Herman  E.  Kehr  died  on 
June  25,  190%.  Petitioner  avers  that  Floyd 
&  Co.  have  possession  of  the  lands,  but  are 
only  entitled  to  the  use,  custody,  possession, 
and  control  of  the  same  as  life  tenants;  that 
as  life  tenants  they  are  only  entitled  to  the 
reasonable  use  of  the  soil  and  premises  ex- 
ercised in  such  a  manner  as  to  work  no 
harm  or  injury  to  the  remainder  interest 
of  Eden  G.  Kehr  and  Robert  Edwin  Kehr; 
that  defendants  have  no  right  to  box  the 
trees  for  turpentine  or  to  cut  and  remove 
the  timber,  but  have  wantonly  and  willfully 
boxed  the  greater  portion  of  the  trees,  to 
the  plaintiff's  damage  of  |6,000,  and  have 
cut  and  removed  sawmill  timber  of  the 
value  of  $1,000,  and  are  preparing  and 
threatening  to  cut  and  box  the  balance  of 
the  sawmill  timber  on  the  land;  that  Floyd 
if  Co.  as  Ufe  tenants  in  and  to  such  premises 
and  lands  as  described  have,  by  reason  of 
the  several  acts  hereinbefore  related,  com- 
mitted voluntary  waste  in  and  upon  the 
premises  and  lands,  and  are  guilty  thereof, 
and  have  forfeited  all  their  rights  as  life 
tenants  to  a  life  estate  in  these  lands. 
Waiving  discovery,  the  plaintiffs  pray  for 
process,  for  an  injunction  to  restrain  the 
defendants  from  cutting  and  boxing  the 
trees  on  the  land,  and  that  upon  the  final 
hearing  a  decree  be  granted  to  strike  from 
the  records  of  Effingham  county  of  deeds 
and  mortgages  the  deed  made  by  Mrs.  Ella 
G.  Kehr  to  F.  B.  Keller  and  S.  S.  Keller 
under  date  of  July  7,  1892,  wherein  she  as 
guardian  for  Eden  G.  Kehr  conveyed  for  a 
consideration  of  |5  the  remainder  interest 
of  Eden  G.  Kehr  in  the  aforesaid  premises; 
that  petitioner  recover  a  Judgment  for  $7,- 
000  as  compensation  for  the  Injury  and  dam- 
age committed  to  the  remainder  interest 
and  estate  of  the  remaindermen  by  reason 
of  the  several  acts  of  waste  complained  of 
as  committed  by  the  defendants;  that  peti- 
tioner recover  the  lands  and  premises  in 
question  as  forfeited  to  them  by  reason  of 
the  several  acts  of  waste  complained  of,  and 
as  committed  by  the  life  tenants  Floyd  & 
Co.  The  defendants  demurred  to  the  pe- 
tition, on  the  grounds,  that  their  residence 
was  not  alleged,  that  the  petition  sets  forth 
no  cause  of  action,  and  that  it  misjolns  a 
>roceeding  to  stay  waste  by  an  alleged  ten- 
ant for  life  brought  by  a  remainderman  with 
an  action  of  damages. 

The  petition  was  rightly  dismissed.  Pre- 
termitting a  discussion  or  decision  of  the 
effect  of  a  failure  to  allege  the  residence  of 


the  defendants  there  were  other  potent  rea- 
sons Invoked  by  the  demurrer  why  the  peti- 
tion should  have  been  dismissed.  The  plain- 
tiffs neither  alleged  title  In  themselves,  nor 
title  nor  possession  in  their  grantor,  or  that 
the  defendants  claimed  title  under  a  com- 
mon propositus  with  them.  However,  It  is 
made  clearly  to  appear  that  they  have  no 
immediate  right  to  the  possession  of  the 
land,  unless  the  precedent  life  estate  of 
Mrs.  Kehr  or  her  grantees  is  forfeited  for 
waste.  Neither  Mrs.  Kehr  nor  her  grantees 
are  made  parties;  and  it  would  be  subver- 
sive of  every  fundamental  principle  of  law 
to  cancel  and  nullify  their  title,  and  forfeit 
their  life  estate,  without  giving  the  original 
life  tenant  or  her  grantees  an  opportunity  to 
be  heard  in  defense.  Nor  is  there  any  alle- 
gation that  Floyd  &  Co.  claim  either  as 
direct  or  remote  grantees  of  Mrs.  Kehr,  or 
claim  authority  from  her  or  her  grantees  to 
cut  the  timber,  or  that  Floyd  &  Co.'s  acts 
are  consequent  upon  the  failure,  either  of 
herself  or  her  grantees,  to  exercise  prudence 
in  the  preservation  of  the  estate  in  remain- 
der. See  Civ.  Code  1895,  S  3090.  Again,  the 
plaintiffs  certainly  would  not  be  entitled  to 
have  expunged  from  the  records  the  deed 
of  Mrs.  Kehr  to  G.  B.  &  S.  S.  Keller  with- 
out first  making  them  parties  to  the  proceed- 
ing to  obtain  this  relief.  Other  reasons  are 
advanced  in  support  of  the  Judgment  of  the 
court  on  demurrer,  but  we  will  forbear  dis- 
cussion of  them,  as  those  which  we  have 
stated  are  sufficient  to  uphold  the  dismissal 
of  the  petition. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(132  Qa.  663) 
BREWER  T.  CARSWEIiL. 
(Supreme  Court  of  Georgia.    May  12,  1909.) 

Innkeepers  (§  8*)— Guests— Who  Abe— Loss 

OF  Pbopebty. 

Where  an  innkeeper  provided  a  lot  and 
stables  in  which  his  guests  were  permitted  to 
keep  their  horses  without  charge,  but  it  was 
customary  to  charge  for  feed  for  horses  if  fur- 
nished by  the  innkeeper,  it  was  not  sufficient 
evidence  of  the  relation  of  innkeeper  and  guest 
that  one  drove  into  the  lot,  unhitched  his  mule 
from  his  buggy,  and  placed  the  mule  in  a  stable 
pointed  out  by  a  boy  in  charge  of  the  lot  and 
stables,  and  then  left  the  premises  without  en- 
tering the  inn  or  having  any  agreement  with 
the  innkeeper  or  his  authorized  agent  that  he 
would  be  a  guest,  or  that  the  innkeeper  should 
furnish  any  feed  for  the  mule,  or  doing  anything 
further  towards  becoming  a  guest,  though  the 
owner  stated  to  the  boy  that  he  would  return 
and  would  himself  feed  his  mule  at  dinner  time, 
and  though  he  testified  that  he  intended  to  take 
dinner  at  the  inn  with  another  person  who  ac- 
companied him,  and  who  dined  there,  but  did 
not  do  so  because  before  the  dinner  hoar  he 
learned  of  the  injury  to  the  mule. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  U  12,  13,  17--40;  Dec  Dig.  S  8.«] 


(Syllabus  by  the  Court) 
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2.  IirnrKJEKPras  «  8«)— "Gitests." 

All  persona  entertained  for  hire  at  an  inn 
are  guests. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  Si  12,  13;   Dec.  Dig.  t  ».♦ 

For  other  definitions,  see  Words  and  Phrase^, 
▼ol.  4,  pp.  3188-3191 ;   vol.  8,  p.  7676.] 

Error  from  Superior  Court,  Liberty  Coun- 
ty; Paul  E.  Seabrook,  Judge. 

Action  by  S.  T.  Brewer  against  J.  M.  Cars- 
well.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

8.  T.  Brewer  instituted  suit  in  the  superior 
court  of  Liberty  county  against  J.  M.  Cars- 
well  for  the  recovery  of  $150,  the  value  of  a 
mule,  the  property  of  the  plaintiff,  which 
was  lodged  by  him  in  the  stable  of  the  de- 
fendant, and  was  stung  by  certain  bees  kept 
by  the  defendant  behind  the  stable  and  in 
close  proximity  thereto,  ftom  the  effects  of 
which  the  mule  died.  In  his  own  behalf  the 
plaintiff  testified,  amon?  other  things,  as 
follows:  The  defendant  keeps  a  hotel  or  Inn 
at  Hlnesville,  and,  in  connection  therewith, 
conducts  this  stable  and  lot  "On  the  day 
named  in  the  declaration  I  came  to  Hines- 
viile  with  Middleton.  We  drove  my  mule, 
and  upon  arrival  in  town  drove  into  the  lot 
of  defendant.  There  was  a  boy  in  charge  of 
the  lot  and  stable  who  showed  us  a  stall,  the 
only  one  not  occupied,  in  which  we  placed 
the  mule.  I  instructed  the  boy  that  the 
mule  was  young  and  excited,  and  that  I 
would  come  back  at  dinner  and  feed  him.  I 
had  no  feed  in  my  buggy,  and  expected  to 
get  the  feed  from  the  stable.  Mr.  Middle- 
ton,  who  came  with  me,  took  a  dinner  at  the 
hotel,  and  I  expected  to  take  dinner  with 
him.  Just  on  the  outside  of  the  stable  and 
Immediately  against  the  rear  of  the  stable 
in  which  my  mule  was  placed  was  a  row  of 
beehives.  I  was.  notified  after  leaving  the 
stable  that  my  mule  had  been  stung  by  the 
bees.  I  hurried  down  to  the  hotel,  and  found 
the  mule  covered  with  them.  *I  began  to 
doctor  the  mule,  and  did  everything  for  him 
I  could.  This  was  about  dinner  time,  and 
when  dinner  came  on  I  was  busy  with  at- 
tending to  the  mule,  and  could  not  stop  to 
eat  dinner.  The  mule  died  from  the  effects 
of  the  sting  when  I  got  home.  The  mule 
was  four  years  old,  and  reasonably  worth 
$150.  I  did  not  know  anything  about  the 
.bees  being  at  the  back  of  the  stall.  If  I 
had,  I  would  not  have  allowed  the  mule 
to  be  placed  in  the  stall.  I  did  not  make 
any  contract  with  the  boy  as  to  the  pay  for 
keeping  the  mule,  but  expected  to  pay  the 
usual  charge.  If  the  mule  had  not  been 
stung,  I  would  have  taken  dinner  with  Mid- 
dJeton  at  the  hotel,  and  would  have  also  fed 
my  mule  at  the  stable  and  expected  to  pay 
for  it.  I  was  prevented  from  taking  dinner 
there  because  of  the  Injury  to  Ihe  mule.  I 
told  Mr.  Carsweirs  agent  that  I  would  come 
back  at  dinner,  but  did  not  tell  him  or  any-  i 


body  tise  that  I  w<mld  come  back  and  take 
dinner  at  the  hotel"  Martin,  sworn  for  the 
plaintiff,  testified:  •'Mr.  Oarswell  keeps  a 
hotel  in  Hlnesville,  and  charges  guests  for 
stopping  with  him.  He  keeps  no  book  for 
his  guests  to  register  in  when  stopping 
there.'^  Lang  testified  that  he  had  always 
paid  for  the  feed  of  his  horse  when  he  Btoi>- 
ped  at  the  Carswell  Hotel  and  placed  his 
horse  in  the  stables,  but  did  not  pay  for  sta* 
ble  room.  Mr.  Oarswell  never  made  any 
charge  for  a  man  who  simply  left  his  horse 
in  the  stable.  The  plaintiff  closed,  and,  upon 
motion  for  nonsuit,  the  Judge  passed  the  fol* 
lowing  order:  "After  argument,  •  •  • 
the  plaintiff's  counsel  stating.  The  plaintiff 
does  not  rely  for  recovery  \iqou  section  8821 
of  the  am  Code  of  1895,'  it  is  ordered  that 
said  motion  for  nonsuit  be  and  is  hereby  sus- 
tained, and  said  case  is  dismissed."  The 
plaintiff  excepted  to  the  order  granting  the 
nonsuit,  and  assigned  error  thereon  on  the 
ground  that  the  Judgment  was  contrary  to 
law  and  evidence.  In  his  brief  counsel  for 
plaintiff  in  error  took  the  position  that  the 
defendant  was  liable  to  the  plaintiff  only  be- 
cause the  defendant  was  an  innkeeper  and 
the  plaintiff  was  his  guest,  and  the  evidence 
was  sufficient  to  carry  the  case  to  the  Jury 
on  the  question  as  to  whether  the  relation  of 
innkeeper  and  guest,  and  the  consequent  lia- 
bility arising  therefrom,  existed. 

Donald  Fraser,  for  plaintiff  in  error.  Gar- 
rard &  Mlldrln,  Edwin  A.  Cohen,  and  Ben 
A.  Way,  for  defendant  in  error. 

ATKINSON,  J.  (after  stating  the  facts  as 
above).  Under  the  contention  of  the  plain- 
tiff, the  question  is  whether  the  defendant 
was  liable  as  an  innkeeper  to  the  plaintiff 
as  his  guest  All  persons  entertained  for 
hire  at  an  inn  are  guests.  Civ.  Code  18d5, 
S  2984.  "It  is  not  necessary  to  show  actual 
delivery  to  the  Innkeeper.  Depositing  goods 
in  a  public  room  set  apart  for  such  articles 
or  leaving  them  in  the  room  of  the  guest,  or 
placing  a  horse  in  the  stable,  is  a  delivery  to 
the  Innkeeper.  If,  however,  the  guest  delivers 
his  goods  to  a  servant  under  special  charge 
to  him  to  keep  the  same,  the  innkeeper  is 
not  liable  therefor."  Section  2936.  The  ex- 
pressions, ^'depositing  goods  in  a  public  room 
set  apart  for  such  articles,"  and  "placing  a 
horse  in  the  stable,"  as  used  in  the  section 
of  the  Code  last  cited,  are  to  be  understood 
as  relating  to  such  acts  of  a  guest  as  distin- 
guished from  such  acts  by  a  mere  Intruder 
or  stranger  having  no  relation  of  guest  to 
the  Innkeeper,  and  at  no  time  establishing 
such  a  relation.  It  was  held  in  Yorke  v. 
Grindstone,  1  Salk.  388  (Yorke  v.  Grenaugh, 
2  Lord  Raymond,  866),  that,  if  a  traveler 
leave  his  horse  at  an  inn  and  lodge  else* 
where,  he  is  fbr  the  purpose  of  this  rule  to 
be  deemed  a  guest,  because,  it  was  said,  it 
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'^ust  be  fed,  by  which  the  Innkeeper  has 
gain;  otherwise  if  he  had  left  a  trunk  or  a 
dead  thing." 

There  has  been  some  diversity  of  opinion 
as  to  when  the  relationship  of  innkeeper  and 
gnest  was  Impliedly  established  by  the  mere 
leaving  of  a  horse  at  the  stable  of  an  inn- 
keeper, at  least  so  far  as  affected  the  safe- 
keeping of  the  horse  and  the  liability  for 
any  injury  to  It.  But  the  authorities  which 
have  held  that  the  relation  of  innkeeper  and 
guest  was  thus  established  have  had,  as  their 
underlying  reason,  the  existence  of  a  state 
of  facts  ''by  which  the  Innkeeper  has  gain," 
as  it  is  expressed  in  the  quotation  above 
made;  that  is,  that  there  should  be  such 
an  express  or  implied  contract  between  the 
person  who  leaves  the  horse  and  the  innkeep- 
er as  would  authorize  a  charge  by  the  latter 
as  such  for  the  service.  See  note  to  Calye's 
Cbse,  1  Smith's  Iiead.  Gas.  (9th  Ed.)  250; 
Healey  v.  Gray,  68  Me.  489,  28  Am.  Rep.  80; 
Ingallsbee  v.  Wood,  33  N.  Y.  577,  88  Am. 
Dec.  409;  Mason  v.  Thompson,  9  Pick.  (Mass.) 
280,  20  Am.  Dec.  471;  McDaniels  v.  Robinson, 
26  Vt.  316,  62  Am.  Dec.  574;  Id.,  28  Vt.  387, 
67  Am.  Dec.  720;  Gelley  v.  Clark,  3  Cro.  Jac. 
188;  Beale  on  Innkeepers  and  Hotels,  8§  121- 
122, 131-132;  Strauss  v.  County  Hotel,  L.  R. 
12  Q.  B.  Div.  27. 

Here  the  plaintiff  did  not  expressly  or  im- 
pliedly place  his  horse  with  the  innkeeper  or 
his  servant  to  be  fed  and  cared  for.  He  stat- 
ed  to  the  latter  that  he  intended  to  return  at 
dinner  time  and  feed  the  horse  himself.  He 
gave  no  intimation  of  any  intention  to  ob- 
tain the  feed  from  the  Innkeeper.  The  evi- 
dence showed  that  there  was  no  custom  to 
charge  where  a  person  provided  his  own 
feed  for  his  mule.  There  was  lacking,  there- 
fore, the  establishment  of  any  situation  which 
created  a  right  to  profit  on  the  part  of  the 
Innkeeper.  The  plaintiff,  though  on  the 
premises,  did  not  go  to  the  inn,  or  give  any 
Intimation  to  the  proprietor  of  his  presence 
or  intention  to  become  a  guest  or  even  of  his 
expectation  to  return  for  dinner.  He  testi- 
fied that  his  companion  took  dinner  at  the 
Inn,,  and  that  he  Intended  to  take  dinner 
with  his  comrade;  but  whether  this  was  to 
be  as  the  guest  of  the  latter  or  as  the  guest 
of  the  innkeeper  is  not  clear.  At  any  rate, 
whatever  was  his  private  Intention  on  this 
subject,  it  was  In  no  way  shown  to  have 
been  communicated  to  the  Innkeeper  or  any 
authorized  agent  of  his.  The  plaintiff  left 
the  premises.  Where  he  went  or  how  long 
he  stayed  does  not  appear.  But,  before  the 
dinner  hour  had  arrived,  he  heard  that  his 
mule  had  been  stung  by  bees,  and  went  to 
its  relief.  So  that  he  never,  In  fact,  took 
ainner  at  the  inn,  nor  did  anything  else  tend- 
ing to  establish  the  relation  of  innkeeper 
and  guest.  These  facts  were  not  sufficient  to 
show  that,  when  his  mule  was  Injured,  he 


was  the  guest  of  the  Inn,  and  that  the  de- 
fendant was  liable  as  an  Innkeeper  for  such 
Injury.  This  ruling  does  not  in  any  way  con- 
flict with  that  in  Coskeey  v.  Nagle.  83  Ga. 
696,  10  S.  B.  491,  6  L.  R.  A-  483,  20  Am.  St 
Rep.  333,  and  similar  cases,  where  a  travel- 
er  delivered  his  baggage  to  a  porter  of  an 
Inn  at  a  station  for  the  purpose  of  having  It 
carried  to  the  Inn  where  he  was  proceeding 
to  become  a  guest,  and  did  so  become.  See 
on  the  general  subject  Tulane  Hotel  Co.  v. 
Holohan,  112  Tenn.  214,  79  S.  W.  113,'  105 
Am.  St  Rep.  930,  2  Am.  &  Eng.  Ann.  Cas. 
345,  and  note. 

Judgment  affirmed.    All  the  Justices  coxk> 
cur. 


(132  Qa.  673} 
BRANTLEY  v.  STATE. 
(Supreme  Court  of  Georgia.     May  12,  1909.) 

Cbiminal  Law  (5§  162,   193%*)-<:5onstitu- 
TiONAL  Law  (U  250,  260*)--!iroBMEB  Jbop- 

ABDY  —  **NbW         TBIAL"  —  CONSTITUTIOMAI. 

Pbovisions—Dub  Pbocess  of  Law— Equal 

Pbotection  op  Laws. 

When  a  person  has  been  indicted  for  mar> 
der  and  convicted  of  voluntarjr  manslaugbtert 
if  he  voluntarily  seeks  and  obtains  a  new  trial, 
he  is  subject  to  another  trial  generally  for  the 
offense  charged  in  the  indictment,  and  upon 
such  trial  he  cannot  successfully  interpose  a 
plea  of  former  acquittal  of  the  crime  of  murder 
or  former  jeopardy  in  regard  thereto. 

(a)  This  ruling  is  in  accord  with  article  1,  ( 
1,  par.  8,  of  the  Constitution  of  the  state  (Civ. 
Code  1895,  §  5705),  which  provides  that  ''no 
person  shall  he  put  in  jeopardy  of  life,  or  lib- 
erty, more  than  once  for  the  same  offense,  save 
on  his  or  her  own  motion  for  a  new  trial  after 
conviction,  or  in  case  of  mistrial."   • 

(b)  The  fifth  amendment  of  the  Constitution 
of  the  United  States,  including  the  statement, 
'*nor  shall  any  person  be  subjected  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or 
limb,  ♦  ♦  ♦  nor  be  deprived  of  life,  liberty, 
or  j^roperty,  without  due  process  of  law,'*  was 
a  limitation  upon  the  pow6r  of  the  federal 
government,  and  not  upon  the  individual  states. 

(c)  If  one  has  been  indicted  for  murder  and 
convicted  of  manslaughter,  and  under  a  provi- 
sion of  the  state  Constitution,  to  the  effect  that, 
if  a  new  trial  is  granted  to  a  convicted  person 
on  his  own  motion,  it  shall  be  another  trial 
generally  for  the  offense  charged  in  the  indict- 
ment, moves  for  a  new  trial  and  obtains  it, 
thus  voluntarily  causing  the  verdict  to  be  set 
aside,  the  clause  of  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States,  pro- 
hibiting any  state  from  depriving  a  person  of 
life,  liberty,  or  property  without  due  process 
of  law  or  denying  to  any  person  the  equal  pro- 
tection of  the  laws,  does  not  prevent  him  from 
being  again  tried  for  murder. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  285,  894;  Dec.  Dig.  (§  162, 
193%;*  Constitutional  Law,  Cent  Dig.  S  751; 
Dec.  Dig.  §§  250,  260.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4788-4790.] 

(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Washington 
County;   B.  T.  Rawlings,  Judge. 

Solomon  Brantley  was  indicted  for  murder, 
and,  from  a  judgment  sustaining  a  demurrer 
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to  a  plea  of  former  Jeopardy,  he  brings  er- 
ror.   AfBrmed. 

John  B,  Cooper,  for  plaintiff  in  error.  Al- 
fred Herrington,  Sol.  Gen.,  Hines  &  Jordan, 
and  John  O.  Hart,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Solomon  Brantley  was  In- 
dicted In  a  single  count  for  murder,  and  on 
the  trial  was  conylcted  of  voluntary  man- 
slaughter. He  moved  for  a  new  trial,  which 
was  refused,  and  he  carried  his  case  to  the 
Court  of  Appeals  by  writ  of  error,  and  there 
obtained  a  reversal.  See  5  Ga.  App.  457,  63 
S.  E.  519.  When  the  case  again  came  on  for 
trial  In  the  superior  court,  he  filed  a  plea  of 
former  acquittal  and  .former  Jeopardy,  con- 
tending that  the  verdict  finding  him  guilty  of 
voluntary  manslaughter  had  the  legal  effect 
of  finding  him  not  guilty  of  murder,  and 
therefore  he  could  not  be  again  put  on  trial 
for  murder,  but  only  for  manslaughter.  The 
presiding  Judge  sustained  a  demurrer  to  the 
plea.  This  is  the  only  ruling  of  which  com- 
plaint is  now  made. 

In  some  states  the  Constitution  or  a  statute 
declares  that  the  granting  of  a  new  trial  to 
one  convicted  of  a  crime  places  him  in  the 
same  position  as  if  no  trial  had  been  had,  or 
contains  provisions  having  that  effect  In 
the  absence  of  such  constitutional  or  stat- 
utory provision,  where  one  who  has  been  in- 
dicted for  murder  and  convicted  of  man- 
slaughter moves  for  and  obtains  a  new  trial, 
the  authorities  are  not  in  harmony  as  to 
whether  he  can  be  again  placed  on  trial  for 
murder  or  only  for  the  lesser  offense  under 
the  general  prohibition  contained  in  state 
Constitutions  against  putting  a  person  twice 
In  Jeopardy  for  the  same  offense.  The  great- 
er number  of  authorities  take  the  view  that  a 
verdict  of  manslaughter  involves  an  acquit- 
tal of  murder,  and  that  a  new  trial  granted 
on  motion  of  the  accused  after  conviction  of 
the  lesser  offense  is  not  to  be  considered  as  a 
new  trial  for  the  greater  offense  of  which  he 
was  acquitted,  but  must  be  confined  to  a  re- 
trial of  the  offense  of  which  he  was  convicted, 
as  the  accused  should  not  be  deemed  to  have 
waived  his  right  in  so  far  as  he  was  acquit- 
ted. The  contrary  view,  which  is  held  by  oth- 
er authorities,  with  the  reasons  therefor,  may 
thus  be  stated:  The  defendant  was  found 
guilty  of  the  lesser  offense  X)f  manslaughter, 
included  in  the  charge  of  murder.  Had  he 
permitted  the  verdict  to  stand,  he  could  have 
claimed  whatever  legal  results  flowed  from 
it,  including  the  implication  that,  as  he  was 
found  guilty  of  manslaughter,  he  was  not 
guilty  of  the  higher  offense  of  murder,  and 
that  the  affirmative  finding  that  he  was  guil- 
ty of  the  lesser  involved  in  it  the  exclusion 
of  the  greater.  But  the  accused  cannot  both 
voluntarily  set  aside  the  verdict  and  also 
hold  to  it  A  verdict  cannot  at  the  same  time 
be  of  force  and  not  of  force.  The  verdict  of 
guilty  is  single.  He  cannot  divide  it  into  that 
which  pleases  him  and  that  which  does  not 
The  positive  fact  is  the  verdict  of  guilty  of 


one  offense.  The  negative  implication  from 
that  finding  is  not  guilty  of  the  other  offense. 
It  is  not  easy  to  see  how  the  positive  finding 
which  furnishes  the  sole  basis  for  the  nega- 
tive implication  can  be  destroyed  and  set 
aside  by  the  voluntary  action  of  the  accused, 
and  yet  leave  the  implication  to  stand  alone 
without  a  basis.  To  sustain  a  plea  of  for- 
mer acquittal,  there  must  be  a  subsisting  rec- 
ord of  an  acquittal.  If  the  verdict  of  guilty 
of  the  lesser  offense  operates  as  a  record  of 
acquittal  of  the  greater,  when  it  is  set  aside 
at  the  instance  of  the  accused,  it  is  certain- 
ly no  longer  a  subsisting  record  of  conviction. 
Can  it  be  said  to  stand  as  a  subsisting  record 
of  acquittal?  When,  on  motion  of  the  ac- 
cused, the  verdict  is  set  aside,  no  verdict  Is 
left  When  he  asks  a  new  trial  and  It  Is 
granted,  it  is  a  complete  new  trials  not  a  par- 
tial one.  The  accused  is  tried  on  the  indict- 
ment, not  on  it  as  limited  by  the  results  of 
a  verdict  which  he  himself  has  voluntarily 
caused  to  be  set  aside  and  rendered  ineffect- 
ive. This  view  was  taken  in  the  early  case 
of  Bailey  y.  State,  26  Ga.  579.  That  decision 
has  never  been  overruled,  although  Simmons, 
C.  J.,  in  view  of  other  authorities,  said  that 
it  Involved  a  question  of  pleadings,  and  indi- 
cated some  doubt  as  to  what  would  be  the 
ruling  were  it  not  for  the  express  provision 
included  in  our  present  Constitution  on  the 
subject  Waller  v.  State,  104  Ga.  605,  SO  S. 
B.  835.  In  Small  v.  State,  68  Ga.  886,  the 
grant  of  a  new  trial  was  not  under  consider- 
ation, but  the  Judgment  on  a  verdict  of  guil- 
ty was  arrested  solely  on  the  ground  that  the 
Judge  who  presided  at  the  trial  was  unau- 
thorized by  law  to  hold  the  court ;  and  it  was 
held  that  the  prisoner  could  be  again  tried 
on  the  same  Indictment,  whether  the  arrest 
of  Judgment  or  the  setting  aside  of  the  ver- 
dict was  erroneous  or  not,  as  he  was  conclud- 
ed by  a  Judgment  rendered  at  his  own  in- 
stance, to  which  the  state  could  not  except 

If  the  question  be  argued  from  the  stand- 
point of  former  Jeopardy,  rather  than  that  of 
former  acquittal,  and  the  two  be  not  the  same 
within  the  meaning  of  the  Constitution,  as  to 
the  thing  Inhibited,  the  result  must  be  the 
same.  A  court  can  grant  a  new  trial  to  a 
person  convicted  of  crime  and  retry  him,  or 
it  cannot  On  the  first  trial  the  accused  has 
been  placed  in  Jeopardy  as  to  the  offense  of 
which  he  was  actually  convicted  quite  as 
much  as  in  respect  to  the  offense  of  murder. 
If,  under  the  Constitution,  he  could  never  be 
put  in  Jeopardy  again  for  any  offense  involv- 
ed in  the  former  trial,  and  could  not  waive 
such  guaranty,  and  if  he  moved  for  and  ob- 
tained a  new  trial,  he  could  never  be  tried 
again  at  all.  The  grant  of  a  new  trial  would 
be  equivalent  to  a  discharge.  It  is  general- 
ly conceded  that  he  could  waive  the  constitu- 
tional protection  against  putting  him  twice  in 
Jeopardy  by  asking  for  a  new  trial  and  ob- 
taining it  at  least  as  to  the  offense  for  which 
he  was  convicted.  United  States  v.  Ball,  163 
Q.  S.  662,  16  Sup.  Ct  1192,  41  U  Ed.  300.    If 
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80,  then  whether  the  waiver  merely  has  the  ef- 
fect of  allowing  a  new  trial  as  to  the  lesser 
offense,  or  on  the  indictment  as  if  there  had 
heen  no  previous  trial.  Is  a  matter  of  de- 
gree and  of  constmction  of  Che  extent  of  the 
waiver  which  the  law  declares  the  accused 
makes  in  asking  for  a  new  triaL 

In  those  states  where  statutes  have  been 
passed  declaring  that,  if  on  motion  of  the  ac- 
cused a  new  trial  is  granted,  it  shall  be  a 
complete  new  trial,  we  have*  found  no  in- 
stance in  which  such  a  statute  has  not  been 
upheld.  Enactments  of  that  character  are,  in 
substance,  merely  legislative  declarations  or 
provisions  that,  when  the  accused  moves  for 
and  obtains  a  new  trial,  he  waives  any  right 
to  set  up  former  jeopardy  to  prevent  a  com- 
plete new  trial,  or  estops  himself  from  so 
doing.  If  the  declaration  that  the  accus- 
ed cannot  be  put  on  trial  for  murder  aft- 
er he  has  caused  a  conviction  of  manslaugh- 
ter to  be  set  aside  and  a  new  trial  to  be 
granted  to  him  is  based  on  constitutional 
grounds,  such  legislative  acts  could  not 
change  the  result  If  the  position  be  not  bas- 
ed upon  any  strict  constitutional  inhibition 
against  retrsring  the  accused  for  murder  aft- 
er the  grant  of  the  new  trial,  but  upon  a 
question  of  what  Is  the  extent  of  the  waiver 
which  the  accused  makes  when  he  applies 
for  and  obtains  a  new  trial,  we  need  not  re- 
peat what  has  already  been  said  as  to  the 
inconsistency  in  permitting  a  person  convict- 
ed of  a  crime  to  ask  that  the  verdict  of  guilty 
of  manslaughter  be  set  aside  and  a  new  trial 
be  granted  to  him,  and  that  he  be  allowed  to 
destroy  the  verdict  in  so  far  as  it  affirmative- 
ly affects  him  injuriously,  but  retain  the 
benefit  of  all  implications  arising  in  his  fa- 
vor therefrom.  We  are  aware  of  the  con- 
trary position  which  is  taken  by  a  number  of 
decisions  and  some  text-writers,  but  other 
courts  have  adopted  views  similar  to  those 
above  expressed.  In  Trono  v.  United  States, 
190  U.  S.  521.  533,  26  Sup.  Ct  121,  124.  50 
Lb  Ed.  292,  it  was  said,  in  the  opinion  de- 
livered by  Mr.  Justice  Peckham:  "In  our 
opinion  the  better  doctrine  is  that  which  does 
not  limit  the  court  or  Jury  upon  a  new  trial 
to  a  consideration  of  the  question  of  guilt 
of  the  lower  offense  of  which  the  accused  was 
convicted  on  the  first  trial,  but  that  the  re- 
versal of  the  Judgment  of  conviction  opens 
up  the  whole  controversy,  and  acts  upon  the 
original  Judgment  as  if  it  had  never  been." 
See,  also,  State  v.  Oillis,  73  S.  a  318,  53  S. 
E.  487,  5  L.  R.  A.  (N.  S.)  571,  114  Am.  St 
Rep.  95,  6  Am.  &  Eng.  Ann.  Cas.  993;  Bo- 
faanan  ▼.  Btate^  18  Neb.  67,  24  N.  W.  390, 
63  Am.  Rep.  791;  State  v.  Kessler,  15  Utah, 
142,  49  Pac  293,  62  Am.  St  Rep,  911;  State 
v.  Bradley,  67  Vt  465.  32  Atl.  238;  United 
States  V.  Harding,  1  Wall.  Jr.  (C.  C.)  127, 
Fed.  Cas.  No.  15,301;  State  v.  Be  Himer,  20 
Ohio  St  572;  2  Story,  Const  §  1787.  In 
states  where  statutes  on  the  subject  are  re- 
ferred to,  see  Veatch  v.  State,  60  Ind.  291; 
Commonwealth  v.  Arnold,  83  Ky.  1,  4  Am.  St 


Rep.  114.  As  to  the  conflict  of  authority  cm 
the  subjecrt,  see  note  to  Trono  v.  United 
States,  4  Am.  &  Eng.  Ann.  Cas.  778. 

If  what  has  been  said  were  not  correct 
some  very  peculiar  results  would  follow  in 
this  state.  Thus  it  has  been  held  that  where 
on  the  trial  of  one  indicted  for  murder  the 
evidence  demands  either  a  verdict  of  guilty 
of  murder  or  an  acquittal,  and  under  no 
theory  presented  by  the  evidence  or  the  state- 
ment of  the  defendant  can  he  be  properly 
convicted  of  voluntary  manslaughter,  it  is 
error  for  the  court  to  give  to  the  Jury  a 
charge  to  the  effect  that  he  may  be  found 
guilty  of  that  offense,  and  that  a  verdict  find- 
ing him  guilty  of  voluntary  manslaughter  is 
contrary  to  law,  and  a  new  trial  will  be 
granted  to  him  on  that  ground.  Berry  v. 
State,  122  Ga.  429,  50  S.  E.  845.  In  that 
case  a  new  trial  was  granted  to  the  accused 
on  the  ground  that  there  was  no  element  of 
voluntary  manslaughter  in  the  case,  and  that 
he  should  have  been  found  guilty  of  murder 
or  acquitted.  In  Kelsey  v.  State,  62  Ga.  558, 
the  accused  was  Indicted  for  rape,  and  was 
convicted  of  assault  with  Intent  to  rape.  He 
moved  for  a  new  trial,  which  was  refused  by 
the  trial  court  and  exception  was  taken. 
The  Supreme  Court  granted  him  a  new  trial, 
holding  that  "where  the  evidence  is  conclusive 
that  the  carnal  knowledge  was  realized,  and 
the  only  possible  question  is  concerning  the 
force  and  the  consent  a  verdict  finding  the 
prisoner  guilty  of  an  assault  with  intent  to 
rape  is  contrary  to  law.**  Pan.  Code  1895,  § 
19,  declares  that  ^'no  person  shall  be  convicted 
of  an  assault  with  intent  to  commit  a  crime, 
or  of  any  other  attempt  to  commit  any  of- 
fense, when  it  shall  appear  that  the  crime 
intended,  or  the  offense  attempted,  was  actu- 
ally perpetrated  by  such  person  at  the  time 
of  such  assault  or  in  pursuance  of  such  at- 
tempt'* Other  similar  cases  might  be  cited. 
If  the  contention  that  on  a  new  trial  the  ac- 
cused could  only  be  tried  for  the  offense  of 
which  he  had  previously  been  convicted  were 
sustained,  then  in  such  cases  the  defendant 
could  set  aside  the  verdict  as  unwarranted 
and  obtain  a  new  trial  on  the  ground  that 
the  evidence  proved  him  guilty  of  the  great- 
er offense,  and  not  of  the  lesser;  and,  when 
again  arraigned,  could  prevent  a  trial  for  the 
greater  offense,  and  thus,  in  effect,  could  be 
set  free  by  satisfying  the  reviewing  court 
that  he  was,  in  fact,  guilty  of  the  greater 
offense  instead  of  the  lesser  included  In  it 
But  if  It  were  othe^rwise  in  the  absence  of 
statutory  or  constitutional  provision,  the  Con- 
stitution of  the  state  (Civ.  Code  1895,  §  6705) 
expressly  provides  that  "No  person  shall  be 
put  in  Jeopardy  or  life,  or  liberty,  more  than 
once  for  the  same  offense,  save  on  his  or  her 
own  motion  for  a  new  trial  after  conviction, 
or  in  case  of  mistrial."  A  mistrial  operates 
in  this  respect  as  no  trial  A  new  trial,  as 
used  in  the  Constitution,  means  new  trial 
generally.  Waller  v.  State,  104  Ga.  505,  30 
S.  B.  835;    Teates  v.  Roberson,  4  Ga.  App. 
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573,  62  S.  E.  104.  If  the  state  affords  a 
convicted  person  at  his  option  the  privilege 
of  causing  a  verdict  to  be  reviewed  and  set 
aside  on  account  of  error,  he  cannot  say  that 
his  own  conduct  shall  have  no  efiPect  against 
him  either  as  a  waiver  or  estoppel  or  by  vir- 
tue of  the  Constitution  itself.  He  may  waive 
a  trial  altogether,  Including  the  constitution- 
al guaranty  of  trial  by  jury,  and  plead  guil- 
ty. Former  jeopardy  Is  a  matter  which  must 
be  duly  pleaded,  or  the  defense  will  be  treated 
as  waived.  Hall  v.  State,  103  Ga.  403,  29 
S.  B.  915;  State  y.  White,  71  Kan.  356,  80 
Pac.  589. 

It  was  contended  that  to  place  the  defend- 
ant on  trial  for  murder,  after  he  had  been 
convicted  of  manslaughter,  and  had  sought 
and  obtained  a  new  trial  through  a  reversal 
granted  by  the  Court  of  Appeals,  would  be 
violative  of  the  clause  of  the  fifth  amendment 
of  the  Constitution  of  the  United  States  In  re- 
gard to  former  jeopardy.  Such  a  contention 
is  without  merit.  It  is  now  well  settled  that 
the  fifth  amendment  to  the  Constitution  of 
the  United  States  was  intended  to  operate 
upon  the  federal  government,  and  not  to 
limit  the  powers  of  the  states,  in  respect  to 
their  own  people.  Barron  v.  Mayor,  etc.,  of 
Baltimore,  7  Pet  242,  8  I*  Ed.  672;  Twitchell 
V.  Commonwealth,  7  Wall.  321,  19  L.  Ed.  223; 
Spies  V.  Illinois,  123  U.  S.  131,  166,  8  Sup. 
Ct  22,  81  L.  Ed.  80. 

It  was  also  contended  that  to  again  place 
the  accused  on  trial  for  murder  would  be 
violative  of  the  provisions  of  the  fourteenth 
amendment  of  the  Cdhstltution  of  the  United 
States,  In  that  he  would  thereby  be  deprived 
of  due  process  of  law  and  the  equal  protec- 
tion of  the  laws.  We  think  it  requires  no  ar- 
gument to  show  that  those  provisions  have 
no  application  to  the  case.  That  amendment 
does  not  deal  with  the  regulations  estab- 
lished by  state  laws  and  state  Constitutions 
under  which  a  person  convicted  of  crime 
may  move  for  a  new  trial  or  carry  his  case 
to  a  reviewing  court,  or  the  extent  of  the  new 
trial  which  will  be  granted  to  him  if  he 
elects  of  his  own  motion  to  invoke  the  aid  of 
such  statutory  or  constitutional  provisions, 
provided  only  they  furnish  due  process  of 
law,  and  do  not  deny  the  equal  protection  of 
the  laws.  There  is  nothing  in  the  Georgia 
Constitution  or  laws  having  any  such  effect 
as  to  the  accused.  He  has  been  accorded  a 
trial  before  a  court  of  competent  jurisdiction. 
No  claim  is  made  that  he  was  not  duly  and 
regularly  tried  in  accordance  with  the  forms 
of  law,  nor  Is  any  other  error  assigned  ex- 
cept on  the  point  hereinbefore  discussed.  He 
has  apparently  fallen  into  the  same  error  as 
did  Rawlins,  which  is  thus  referred  to  by  Mr. 
Justice  Holmes :  "At  the  argument  before  us 
the  not  uncommon  misconception  seemed  to 
prevail  that  the  requirement  of  due  process 


of  law  took  up  the  special  provisions  of  the 
state  Constitution  and  laws  into  the  four- 
teenth amendment  for  the  purposes  of  the 
case,  so  that  this  court  would  revise  the 
decision  of  the  state  court  that  the  local  pro- 
visions had  been  complied  with.  This  is  a 
mistake.  If  the  state  Constitution  and  laws 
as  construed  by  the  state  court  are  consistent 
with  the  fourteenth  amendment,  we  can  go 
no  further.  The  only  question  for  us  is 
whether  a  state  could  authorize  the  course  of 
proceedings  adopted,  if  that  course  were  pre- 
scribed by  its  Constitution  in  express  terms.** 
Rawlins  v.  Georgia,  201  U.  S.  d38,  26  Sup.  Ot 
560,  50  L.  Ed.  899.  The  fourteenth  amendr 
ment  did  not  radically  change  the  whole 
theory  of  the  relations  of  the  state  and  the 
federal  governments  to  each  other,  and  of 
both  governments  to  the  people.  In  re  Kemm- 
ler,  136  U.  S.  436,  448,  10  Sup.  Ct  930,  34 
Lb  Ed.  519;  Hurtado  v.  People  of  California, 
110  U.  S.  516,  4  Sup.  Ct  111,  292,  28  L.  Ed. 
232.  In  Leeper  v.  Texas,  139  U.  S.  462,  11 
Sup.  Ct  577,  36  L.  Ed.  225,  It  was  said :  •'By 
the  fourteenth  amendment  the  powers,  of 
states  In  dealing  with  crime  within  their 
borders  are  not  limited,  except  that  no  state 
can  deprive  particular  persons  or  classes  of 
persons  of  equal  and  impartial  Justice  under 
the  law;  that  law  In  its  regular  course  of 
administration  through  courts  of  justice  Is 
due  process,  and  when  secured  by  the  law 
of  the  state  the  constitutional  requirement 
is  satisfied;  and  that  due  process  is  so  secured 
by  laws  operating  on  all  alike,  and  not  sub- 
jecting the  Individual  to  the  arbitrary  exer- 
cise of  the  powers  of  government  unrestrain- 
ed by  the  established  principles  of  private 
right  and  distributive  justice." 

.Judgment  affirmed.    All  the  Justices  con- 
cur. 


cm  Qa.  648) 
MINOR  V.  STATE. 
(Supreme  Court  of  Georgia.     May  13,  1909.) 

No  Ebbob. 

There  was  no  error  in  the  chaives  com- 
plained of,  nor  in  the  failure  or  refusals  to 
charge,  and  no  other  ruling,  of  which  complaint 
is  made,  requiring  a  new  trial.  The  evidence 
supported  the  verdict  and  the  court  did  not 
abuse  its  discretion  in  overruling  the  motion  for 
a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Richmond 
County;  H.  C.  Hammond,  Judge. 

Robert  Minor  was  convicted  of  a  crime, 
and  he  brings  error.    Affirmed. 

A.  L.  Franklin,  for  plaintiff  in  error.  John 
M.  Graham,  J.  S.  Reynolds,  Sol.  Gen.,  and 
Jno.  C.  Hart  Atty.  Gen.,  for  the  State. 

HOLDEN,  J.  Judgment  afOrmed.  All  the 
Justices  concur. 


680 


64  SOUTHEASTERN  REPORTER. 


(Ga. 


(132  Oa.  647) 

WIGGINS  V.  STATE. 
(Supreme  Court  of  Georgia.     May  13,  1900.) 

SUFFICISNCT  OF  EVIDENCE. 

The  evidence  authorized  the  verdict,  and, 
no  errors  of  law  being  complained  of,  the  judg- 
ment of  the  court  below  refusing  a  new  trial 
is  affirmed. 
(Syllabus  by  the  Court.) 

EJrror  from  Superior  Court,  Dooly  County; 
U.  V.  Whipple,  Judge. 

Jim  Wiggins  was  convicted  of  a  crime, 
and  he  brings  error.    Affirmed. 

W.  V.  Havard  and  Watts  Powell,  for 
plaintlflf  in  error.  W.  F.  George,  Sol.  Gen., 
and  Jno.  C.  Hart,  Atty.  Gen.,  for  the  State. 

BWjK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(132  Oa.  e41) 

ALLEN  V.  TERRELLw 
(Supreme  Court  of  Georgia.     May  13,  1909.) 

1.  New  Tbiai.  Not  Requibed  by  Inbtbtjo- 

TlONS. 

While  one  or  two  expressions,  when  segre- 
gated from  their  context,  may  have  been  sub- 
ject to  criticism,  when  considered  in  the  light 
of  the  entire  cliarge,  they  do  not  require  a 
new  trial. 

2.  Sufficiency  of  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict. 
(Syllabus  by  the  Ck)urt) 

Error  from  Superior  Ck>urt,  Gwinnett  Coun- 
ty; J.  N.  Woriey,  Judge. 

AcUon  between  M.  M.  Allen  and  K.  T. 
Terrell.  From  the  Judgment,  Allen  brings  er- 
ror.   Affirmed. 

O.  A.  Nix,  for  plaintiff  In  error.  N.  L. 
Hutching?,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(132  Ga.  559) 

SAVANNAH  ELECTRIC  CO.  T.  JACKSON. 

(Suprem#  Court  of  Georgia.     May  12,  1909.) 

L  New  Tbial  (§  39*)  —  Gbotjnds  —  Insuffi- 
ciency  OF   iNSiTBUCTIONS. 

Where,  in  a  suit  against  a  railway  com- 
pany on  account  of  a  personal  injury,  the  charge 
of  the  court  nowhere  informed  the  jury  what 
were  the  issues  or  contentions  between  the 
parties  made  by  the  pleadings  or  evidence,  and 
the  charge  given  consisted  almost  entirely  of 
abstract  principles  of  law,  and  they  were  not 
80  accurately  applied  to  the  case  as  to  render 
it  probable  that  the  jury  apprehended  what 
were  the  issues,  or  that  the  omission  to  instruct 
them  on  that  subject  was  harmless,  a  new 
trial  will  be  granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  9  59;   Dec.  Dig.  t  39.*] 

Z  Tbial  (§   255*)— I nstbuotions— Necessity 
FOB  Request. 

In  an  action  against  a  railway  company 
to   recover  damages  for  a  personal   injury  on 


account  of  a  negligent  tort,  the  defense  declared 
by  Civ.  Code  1^5.  §  2322,  that  no  person  shall 
recover  damages  from  a  railroad  company  foi 
injury  to  himself  or  his  property,  where  the 
same  is  caused  by  his  own  negligence,  and  that 
provided  for  in  section  3830,  which  states  that, 
if  the  plaintiff  by  ordinary  care  could  have 
avoided  the  consequences  to  himself  caused  by 
the  defendant's  negligence,  he  is  not  entitled  to 
recover,  are  not  identical ;  and,  where  the  evi- 
dence is  such  as  to  present  both  defenses,  the 
charge  should  include  both,  even  in  the  absence 
of  a  request  therefor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  630;  Dec.  Dig.  t  255.*] 
a.  Tbial  (§  252*)— iNSTBucnoirfl  —  Applioa- 

BILITY   TO   EiVIDBNCE. 

Where  there  was  no  evidence  to  show  will- 
fulness, recklessness,  and  wantonness  on  the 
part  of  the  employ^  of  the  defendant,  the 
judge  should  not  have  referred  thereto  in  his 
charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  lis  59&-612;    Dec.  Dig.  I  252.*] 

4.  Tbial  (§§  256,  260*)— Duty  to  Rsqxtest 
MoBE  Speoifio  Instbuotions— OiiiBSiON  to 
Chabob. 

If  the  substantial  law  covering  the  issues 
made  by  the  pleadings  and  evidence  is  given 
in  charge,  and  more  specific  instructions  are  de- 
sired by  either  party,  appropriate  requests  for 
that  purpose  should  be  made. 

(a)  Where  the  presiding  judge  charged  that, 
if  the  defendant  were  not  ^1^  of  negligence 
causing  the  injury,  the  plaintiff  could  not  re- 
cover, an  omission  to  charge,  without  request, 
that  if  the  injury  resulted  from  accident  there 
could  be  no  recovery,  was  not  such  a  failure 
to  charge  in  regard  to  a  distinct  substantive  de- 
fense as  will  require  the  grant  of  a  new  triaL 

(b)  The  case  of  Atlanta  Railway  &  Power 
Co.  V.  Gaston.  118  Ga.  418,  45  &  E.  508,  con- 
sidered and  disapproved. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  62&-641,  651-659;  Dec.  Dig.  M  250, 
260.*] 

5.  No  Ebbob. 

Eizcept   as   above   indicated,   none   of   the 
grounds  of  the  motion  for  a  new  trial  require  a 
reversal. 
(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Chatham 
County;  W.  G.  Charlton,  Judge. 

Action  by  George  Jackson  against  the 
Savannah  Electric  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Osborne  &  Lawrence,  for  plaintiff  in  error. 
Oliver  &  Oliver,  for  defendant  in  error. 

ATKINSON,  J.  George  Jackson  brought 
suit  against  the  Savannah  Electric  Company 
to  recover  damages  for  a  personal  injury 
caused  by  his  being  struck  by  a  street  car 
of  defendant  He  alleged  that  the  car  was 
running  at  a  high,  unlawful,  and  dangerous 
rate  of  speed  along  the  public  street;  that 
the  motorman  did  not  have  it  und^  control 
when  he  saw  the  plaintiff,  or  In  the  exer* 
else  of  proper  care  could  have  seen  him,  in 
time  to  avoid  the  collision;  and  that  no  bell 
was  rung  or  signal  given  of  the  approach  of 
the  car,  so  that  the  plaintiff  could  avoid  It 
The  defendant  denied  the  substantial  allega- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezss 
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tlons  of  the  petition,  and  alleged  that,  if 
the  plaintiff  received  any  injury  at  all,  it 
was  due  to  his  own  negligence  and  want  of 
care  in  not  using  and  exercising  ordinary 
care  and  diligence  for  his  own  safety,  and 
was  not  due  to  any  negligence  or  want  of 
care  upon  the  part  of  the  defendant  or  its 
servants  or  agents.  The  jury  found  for  the 
plaintiff  |150.  The  defendant  moved  for  a 
new  trial,  which  was  refused,  and  it  ex- 
cepted. 

1.  The  charge  of  the  court  nowhere  stated 
to  the  jury  what  were  the  issues  or  conten- 
tions between  the  parties.  It  did  not  even 
refer  them  to  the  pleadings  to  ascertain  the 
allegations  of  the  parties,  as  has  sometimes 
been  done.  Central  Ry.  Co.  v.  McKinney, 
U8  Ga.  535,  45  S.  E.  430  <1);  Atlanta  Ry. 
Co.  V.  BagweU,  107  Ga.  157,  33  S.  B.  191  (1). 
It  made  no  reference  to  the  pleadings,  ex- 
cept that  it  commenced  in  these  words: 
"When  a  railroad  company,  in  the  operation 
of  its  cars,  injures  the  person  of  any  one, 
that  person  is  entitled  to  recover  damages, 
unless  the  railroad  company  can  show  that, 
in  the  operation  of  Its  cars,  its  employ^ 
were  in  the  exercise  of  ordinary  and  rea- 
sonable care  and  diligence;  the  presumption 
being  against  the  railroad  company,  in  the 
event  the  plaintiff  proves  his  declaration  as 
laid."  This  could  hardly  be  taken  as  even 
referring  the  jury  to  the  pleadings  to  ascer- 
tain the  issues  between  the  parties.  The 
charge  consists  almost  entirely  of  statements 
of  abstract  principles  of  law,  and  we  can- 
not say  that  it  was  sufficiently  explicit,  in 
concretely  applying  the  law  to  the  case,  to 
supply  the  omission  of  any  statement  to 
them  as  to  what  were  the  real  contentions 
between  the  parties  as  presented  by  the 
pleadings  and  evidence.  Where  the  judge 
informs  the  jury  what  the  substantial  con- 
tentions are  and  gives  the  law  applicable 
to  the  case,  although  it  may  be  somewhat 
generally  stated,  if  parties  desire  more  spe- 
cific instructions  given  to  the  jury,  they 
should  make  proper  requests  therefor.  An 
omission  to  state  in  express  terms  the  con- 
tentions of  the  parties  may  sometimes  be 
cured  by  such  a  concrete  application  of  the 
law  to  the  facts  of  the  case  as  that  the  jury 
would  clearly  understand  the  respective  po- 
sitions and  the  law  applicable  thereto.  But 
a  mere  general  statement  of  abstract  rules 
of  law  will  not  suffice,  in  the  absence  of  any 
statement  whatever  of  the  Issues  arising 
from  the  pleadings  and  evidence.  The  prin- 
ciple Involved  In  Atlanta  Street  Ry.  Co.  v. 
Hardage,  93  Ga.  4&1,  21  S.  B.  100  (4),  is  ap- 
plicable here,  although  the  omission  to 
charge  was  more  evidently  erroneous  there 
than  in  the  present  case. 

2.  In  the  case  at  bar  the  evidence  for 
the  plaintiff  tended  to  show  that  he  was  in- 
jured by  being  struck  by  a  car  of  the  defend- 
ant, and  that  it  was  negligently  operated 
by  the  company's  servants.     On  the  other 


hand,  the  evidence  for  the  defendant  was  to 
the  effect  that  the  plaintiff,  while  riding  a 
bicycle  and  endeavoring  to  avoid  a  vehicle 
on  the  street,  ran  against  the  side  of  the 
car,  thus  causing  his  own  injury,  without 
any  negligence  on  the  part  of  the  defend- 
ant's servants.  There  was  also  evidence 
tending  to  show  that  the  plaintiff,  by  the 
use  of  ordinary  care,  might  have  avoided  the 
consequences  of  the  negligence  of  the  de- 
fendant's employes,  if  there  was  any.  Thus 
it  will  be  seen  that  there  was  evidence  to 
support  either  defense — ^that  the  plaintiff 
caused  the  Injury  by  his  own  negligence,  or 
that  he  could  have  avoided  the  consequences 
to  himself  of  negligence  on  the  part  of  the 
defendant  These  two  defenses  are  not 
identical.  Civ.  Code  1895,  §§  2322,  3830;  Ga. 
R.  Co.  ▼.  aromas,  68  Ga.  744.  And  where 
the  evidence  Is  such  as  to  present  both  de- 
fenses the  charge  should  Include  both,  even 
though  no  request  be  made  therefor.  Cen- 
tral R.  Co.  V.  Harris,  76  Ga.  501.  The  court 
omitted  in  Its  charge  any  reference  what- 
ever to  the  defense  that  the  plaintiff  caused 
the  injury  by  his  own  negligence. 

8.  The  judge  charged  that  ''if  the  defend- 
ant was  negligent,  and  the  plaintiff  did  not 
exercise  ordinary  care  to  avoid  the  conse- 
quences of  that  negligence,  unless  it  was 
willful,  reckless,  and  wanton  on  the  part  of 
the  defendant,  still  the  plaintiff  could  not 
recover."  There  is  no  evidence  in  the  rec- 
ord sufficient  to  show  willfuhiess,  reckless- 
ness, and  wantonness  on  the  part  of  the 
employes  of  the  defendant;  and  the  charge 
should  have  omitted  any  reference  thereto, 
and  the  presiding  judge  should  not  in  that 
connection  have  used  the  expressions  above 
quoted. 

4.  Several  of  the  grounds  of  the  motion 
for  a  new  trial  complained  of  omissions  of 
the  presiding  judge  to  give  various  charges. 
E2xcept  as  above  Indicated,  In  so  far  as  prop- 
er, the  principles  alleged  to  be  omitted  were 
elaborations  of  the  charges  as  given;  and, 
if  the  defendant  desired  such  instructions, 
requests  therefor  should  have  been  made. 
If  the  substantial  law  covering  the  Issues 
made  by  the  pleadings  and  evidence  is  given, 
and  more  specific  instructions  are  desired 
by  either  party,  they  should  prefer  timely 
written  requests  for  that  purpose. 

One  ground  of  the  motion  for  a  new  trial 
complains  that  the  judge  did  not  charge 
the  jury  that,  if  the  injury  was  the  result 
of  an  accident,  there  could  be  no  recovery 
by  the  plaintiff.  He  did  charge  that,  If  the 
defendant  was  not  guilty  of  negligence  caus- 
ing the  injury,  the  plaintiff  could  not  recov- 
er. The  case  of  Atlanta  Ry.  &  Power  Co. 
V.  Gaston,  118  Ga.  418»  45  S.  B.  508^  was  re- 
lied on  by  counsel  for  plaintiff  In  error  in 
this  connection.  The  decision  In  that  case 
was  concurred  in  by  five  justices,  and  not 
by  the  entire  bench,  so  that  it  Is  not  binding 
authority  until  reviewed,  under  the  statute. 
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We  do  not  approve  the  reaBoning  there  set 
out  An  "accident,"  as  the  term  is  used  in 
connection  with  cases  of  this  character, 
means  an  injury  which  occurs  without  being 
caused  by  the  negligence  of  either  the  plain- 
tiff or  the  defendant.  That  the  defendant 
itself  is  free  from  fault  furnishes  it  a  de- 
fense, not  that  the  plaintiff  is  faultless. 
Where  the  judge  instructs  the  jury  that, 
if  the  defendant  has  used  all  ordinary  care 
and  diligence  there  can  be  .no  recovery,  it 
cannot  be  said  to  add  a  distinct  and  sub- 
stantive defense  to  also  prove  that  the  plain- 
tiff is  free  from  fault  A  charge  that  if  the 
injury  resulted  from  an  accident,  and  nei- 
ther party  was  at  fault  there  can  be  no  re- 
covery, is  in  the  nature  of  an  elaboration 
or  additional  statement  of  the  proposition 
that  the  defendant  is  not  liable  if  it  is  with- 
out fault.  It  may  be  proper  to  give  such  a 
charge,  if  requested;  but,  being  merely  elab- 
orative,  it  does  not  involve  such  a  distinct 
defense  as  to  make  it  error  to  fail  to  give 
it  in  the  absence  of  a  request  The  case 
just  cited  was  considered  and  differentiated 
in  that  of  Wrightsville  R.  Co.  v.  Gomto,  129 
Ga.  204,  213,  58  S.  B.  769. 

6.  Bxcept  as  above  indicated,  none  of  the 
grounds  of  the  motion  for  a  new  trial  re- 
quire a  reversal. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


3.  Venue    (§    22*)  —  Pabtnebship  —  Action 

Against. 

A  suit  to  cancel  a  mortgage  on  realty,  ex« 
ecuted  by  a  partnership  and  the  members  com- 
posing the  partnership,  may  be  brought  in  tiie 
county  of  the  residence  of  the  administratrix  of 
a  deceased  partner. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  9  35;   Dec  Dig.  §22.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;  B.  T.  RawUngs,  Judge. 

Equitable  petition  by  R.  L.  Delcle  and  oth- 
ers against  P.  H.  Emmett  &  Co.  and  others. 
Judgment  for  plaintilTs,  and  defendants  bring 
error.    Affirmed. 

On  March  31,  1902,  R.  L.  Deltle,  Lucy  Ii. 
Morehead,  W.  J.  Evans,  and  George  P.  Eden- 
field  filed  their  equitable  petition  in  the  su- 
perior court  of  Emanuel  county  against  P.  H. 
Emmett  &  Co.,  the  Tatnall  Investment  Com- 
pany, Lizzie  V.  Emmett,  administratrix  of 
the  estate  of  P.  H.  Emmett,  deceased.  Wade 
B.  Shrivall,  and  the  Ellis- Young  Company,  all 
being  residents  of  Emanuel  county,  except 
the  Tatnall  Investment  Company,  a  corpora- 
tion, and  the  EUls- Young  Company,  which 
were  residents  of  Chatham  county.  The  alle- 
gations of  the  petition  were  substantially  as 
follows: 

The  firm  of  P.  H.  Emmett  &  Co.,  composed 
of  P.  H.  Emmett  and  the  Tatnall  Investment 
Company,  was  formed  for  the  purpose  of  pro- 
ducing and  manufacturing  naval  stores,  hav- 
ing its  plants  and  place  of  business  in  Eman- 
uel county.  John  R.  Young  and  C.  S.  Ellis, 
both  of  Chatham  county,  were  respectively 
president  and  secretary  and  treasurer  of  the 
Tatnall  Investment  Company.  The  amounts 
of  indebtedness  of  the  firm  of  P.  H.  Emmett 
&  Co.  to  the  several  plaintiffs  are  set  forth, 
and  it  is  alleged  that  this  firm  owes  various 
other  creditors  several  thousand  dollars^  all 
of  which  indebtedness  was  created  since  May 
9, 1899.  P.  H.  Emmett  having  died  on  August 
26, 1901,  while  a  resident  of  Emanuel  county, 
his  widow,  Lhszie  V.,  qualified  as  his  admin- 
istratrix, and  waived  the  12  months'  exemp- 
tion from  suit  allowed  her  by  law.  P.  H, 
Emmett  &  Co.,  the  estate  of  P.  H.  Emmett, 
and  the  Tatnall  Investment  Company  are  al- 
leged to  be  insolvent  The  Ellis-Young  Com- 
pany, of  which  John  R.  Young  and  C.  S. 
Ellis  are  the  members,  hold  a  mortgage  given 
by  P.  H.  Emmett  &  Co.  to  secure  an  alleged 
indebtedness  of  $11,000,  and  also  to  secure 
future  advances,  upon  which  it  is  claimed 
that  there  is  due  them  the  amount  of  $25,000, 
and  are  also  the  transferees  of  a  mortgage 
made  by  P.  H.  Emmett  &  Co.  to  the  Ellis- 
Young  Company  to  secure  an  alleged  indebt- 
edness of  $10,500  on  December  15, 1897,  which 
mortgage  shows  no  credit,  and  which  the 
transferees  claim  is  yet  due.  It  is  alleged  on 
information  and  belief  that  this  latter  mort- 
gage was  given  without  any  consideration, 

•For  other  easoi  mo  samo  topio  and  soction  NUMBBR  In  Doe.  ft  Am.  Digi.  1M7  to  data,  ft  Roportor  Indezaa 


(132  Ga.  seS) 

P.  H.  EMMETT  &  CO.  et  al.  v.  DEKLB  et  al. 

(Supreme  Court  of  Georgia.     May  13,  1909.) 

L  Appbabaros  (§  20*)— Waiveb  of  Sebviob— 

Demurbxb. 

To  demur  generally  to  a  petition  as  pre- 
senting no  cause  of  action  is  to  plead  to  the 
merits  of  the  case ;  and  it  is  not  error  for  the 
court  to  refuse  to  dismiss  a  petition  on  a  subse- 
quent motion  of  ttie  demurrants  on  the  ground 
that  they  have  not  been  served  with  process. 

[Ed.  Note.~For  other  cases,  see  Appearance, 
Cent.  Dig.  9  92;    Dec  Dig.  i  20.*] 

2.  EXEOUTOBS  AND  Adhinistbatobb  (9  444*)— 

Actions  Against. 

Where  a  petition  alleges  that  it  is  brought 
against  a  defendant  as  administratrix  of  a  cer- 
tain deceased  person,  and  alleges  the  death  of 
her  intestate,  her  qualification  as  such  adminis- 
tratrix, and  her  consent  to  be  sued  within  12 
months  from  her .  qualification,  and  prays  the 
cancellation  of  certain  mortgages  executed  by 
tier  intestate,  and  other  relief  against  her  as  ad- 
ministratrix, and  where  service  of  a  copy  of  the 
petition  is  acknowledged,  and  process,  copy 
process  and  service  thereof,  and  12  months' 
exemption  from  suit  are  waived  in  an  entry  in- 
dorsed upon  the  petition  and  signed  by  one  as 
attorney  at  law  for  such  defendant  as  admin- 
istratrix of  such  deceased  person,  such  defend- 
ant as  administratrix  of  her  intestate  is  a  party 
to  the  suit,  notwithstanding  that  in  the  prayer 
for  process  her  representative  character  is  not 
stated. 

[Bd.  Note.— For  other  cases,  see  Ekecutora 
and  Administrators,  Cent.  Dig.  S  1816;  Dec. 
Dig.   §  444.*] 
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and  for  the  purpose  of  defrauding  and  de- 
feating cei-tain  judgments  in  existence 
against  P.  H.  Elmmett  at  the  time  of  its  ex- 
ecution. For  nearly  tliree  years  since  the  ex- 
ecution of  tlie  |li,000  mortgage  P.  H.  Emmett 
&  Co.  have  shipped  to  the  Ellis-Tonng  .Com- 
pany their  entire  output  of  naval  stores, 
worth  several  thousand  dollars,  for  which  no 
credit  has  been  made  upon  either  of  said 
mortgages,  and  the  Ellis- Young  Company 
refuse  to  explain  what  has  been  done  with 
such  shipments.  Since  the  death  of  P.  H. 
Enmiett,  the  Tatnall  Investment  Company, 
through  its  officers.  Young  and  Ellis,  has,  as 
surviving  partner,  taken  charge  of  the  prop- 
erty of  the  firm  of  P.  H.  Emmett  &  Co., 
through  Wade  B.  Shrivall.  Young  and  Ellis, 
representing,  owning,  and  controlling  the  Tat- 
nall Investment  Company,  have  been  dis- 
posing of  all  the  property  of  P.  H.  Emmett 
&  Co.  they  possibly  could,  which  has  been 
acquired  since  the  mortgage  was  made,  and 
through  Shrivall  wasting,  destroying,  and 
removing  out  of  Emanuel  county  all  the  prop- 
erty of  this  firm  not  embraced  in  the  mort- 
gages. The  Ellis-Young  Company  have  by 
virtue  of  a  power  of  sale  in  these  mortgages 
advertised  all  the  property  of  P.  H.  Emmett 
&  Co.  for  sale  on  November  22, 1901,  the  prop- 
erty being  of  the  value  of  $7,000;  and  the 
Tatnall  Investment  Company,  in  collusion 
with  Ellis-Young  Company,  both  of  which  are 
operated,  controlled,  and  owned  by  the  same 
parties,  are  by  these  means  striving  to  de- 
feat the  collection  of  any  and  all  Just  de- 
mands of  all  parties  against  P.  H.  Emmett  & 
Co.  It  is  alleged  that  upon  a  proper  account- 
ing between  the  firm  of  P.  H.  Emmett  &  Co. 
and  the  Ellis- Young  Company  there  will  be 
left  sufficient  property  to  pay  at  least  50  per 
cent  of  the  bona  fide  indebtedness  of  this 
firm;  but.  If  not  restrained,  the  Ellis-Young 
Company  will  waste,  squander,  and  appro- 
priate the  whole  amount 

The  prayers  of  the  petition  are  (1)  for  the 
appointment  of  a  receiver  to  sell  the  property 
and  dispose  of  all  the  proceeds  under  proper 
orders  of  the  court;  (2)  that  the  mortgages 
of  the  Ellis-Young  Company  be  brought  into 
court  and  decreed  to  be  null  and  void,  as  be- 
ing without  consideration,  and.  If  there  was 
any  consideration,  that  it  be  decreed  to  be 
paid ;  (3)  that  defendants  be  restrained  fi*om 
selling,  appropriating,  managing,  Gontrolling, 
or  in  any  manner  interfering  with  the  prop- 
erty of  P.  H.  Emmett  &  Co.,  and  that  all  the 
defendants  be  enjoined  from  further  man- 
agement or  control  of  this  property;  (4)  for 
judgment  against  the  firm  of  P.  H.  Emmett 
&  Co.  as  a  partnership,  and  against  the  Tat- 
nall Investment  Company  as  a  member  of 
the  firm,  and  Lizzie  V.  Eimmett  administra- 
trix of  P.  H.  Emmett  deceased  (de  bonis 
testatoris),  as  individuals  composing  this  firm, 
for  the  full  amounts  of  plaintiffs'  demands, 
and  against  the  Ellis- Young  Company,  and 
JohU'B.  Young  and  a  S.  Ellis,  and  that  all 


these  parties  be  served  with  a  copy  of  this 
petition,  and  Tvith  process:  (5)  for  such  other 
relief  as  they  may  be  entitled  to;  and  (6) 
"that  process  may  Issue  requiring  said  P.  H. 
Emmett  &  Co.,  the  Tatnall  Investment  Com- 
pany, Ellis-Young  Company,  Wade  B.  Shriv- 
all, and  Lizzie  V.  Emmett  to  be  and  ap- 
pear at  the  April  term  of  the  superior  court" 
to  answer  this  complaint 

The  process  is  headed:  "W.  J.  Evans  et 
al.  V.  Lizzie  V.  Eimmett  et  al.  Complaint" — 
and  proceeds  as  follows:  "The  defendant 
Lizzie  V.  Emmett  et  aL,  are  hereby  requir- 
ed," etc.  The  only  entry  of  service  is  an  ac- 
knowledgment thereof,  with  waiver  of  pro- 
cess, and  the  12  months'  exemption  from  suit, 
signedt  "G.  H.  Williams,  Atty.  at  Law  for 
Lizzie  V.  Emmett,  Adm'x  of  P.  H.  Emmett, 
Dec'd,"  dated  November  19,  1901. 

The  defendants  P.  H.  Emmett  &  Co.,  the 
Tatnall  Investment  Company,  "the  surviving 
copartner  of  the  said  firm  of  P.  H.  Emmett 
&  Co.,"  the  Ellis-Young  Company,  John  R. 
Young,  and  C.  S.  Ellis,  by  their  attorneys,  on 
April  1,  1902,  filed  their  demurrer  to  the  pe- 
tition, upon  the  grounds  that  It  set  forth  no 
cause  of  action ;  that  it  showed  no  ground  for 
injunction,  receiver,  or  other  equitable  re- 
lief ;  that  there  is  an  ample  remedy  at  law ; 
that  the  petition  on  Its  face  shows  that  the 
superior  court  of  Emanuel  county  has  no  Ju- 
risdiction of  the  case,  because  no  defendant 
against  whom  substantial  relief,  especially 
equitable  relief,  is  asked,  resides  in  that  coun- 
ty, but  all  reside  in  Chatham  county;  that 
the  date  on  which  the  alleged  threatened  sale, 
sought  to  be  enjoined,  was  to  take  place  was 
November  22,  1901,  while  the  petition  was 
not  filed  till  April  of  the  following  year,  long 
after  it  had  taken  place,  and  was,  therefore, 
as  to  its  main  features,  too  late ;  that  the  al- 
legations of  the  petition  are  too  vague,  there 
being  no  statement  as  to  the  property  al- 
leged to  be  under  mortgage,  and  no  copy  of 
either  mortgage  attached  to  the  petition,  noi 
any  reason  alleged  why  it  was  not  so  attach 
ed;  that  the  allegations  of  fraud  are  too 
vague  and  indefinite,  and  it  was  not  alleged 
that  plaintiffs  were  interested  in  the  Judg- 
ments against  P.  H.  Emmett  mentioned  in 
the  petition ;  and  that  the  petition  was  vague 
and  uncertain  as  to  parties. 

After  filing  the  petition,  W.  J.  Evans  and 
Qeorge  P.  Edenfield  withdrew  from  the  cause, 
leaving  B.  L.  Dekle  and  Lucy  L.  Morehead  as 
plaintiffs.  Under  an  agreement  between  coun- 
sel the  demurrer  came  on  to  be  heard  before 
Judge  Rawlings  on  December  30,  1907,  at 
which  time  two  amendments  to  the  petition 
were  presented  and  allowed.  The  first  of 
these  amendments  alleged  that  Mrs.  Emmett, 
John  R.  Young,  and  C.  S.  Ellis  CoUusively 
took  possession  and  control  of  the  entire  es- 
tate of  P.  H.  Emmett  &  Co.,  in  Emanuel  coun- 
ty, consisting  of  described  landis  and  person- 
alty of  the  value  of  $16,000,  and,  under  the 
pretense  that  the  mortgage  referred  to  in 
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favor  of  the  ElliB-Youo^  Company  covered 
this  property  and  was  a  valid  lien  on  the 
same,  sold  this  property  under  their  mort- 
gage, bought  it  in  themselves,  and  converted 
it  to  their  own  use,  when  in  fact  this  mort- 
gage did  not  cover  such  property;  that  all 
this  property  is  still  in  the  estate  of  P.  H. 
Emmett  &  Co.,  but  by  the  acts  referred  to 
has  been  placed  out  of  the  reach  of  petitioners 
and  the  other  creditors  of  P.  H.  Emmett  & 
Co.;  that  the  administratrix  is  only  und^r  a 
small  bond,  not  sufficient  to  cover  this  proper- 
ty, and  the  "defendants.  Jointly  and  In  collu- 
sion with  each  other,  having  converted  said 
property  to  their  own  use  in  manner  and 
form  aforesaid,  are  Jointly  liable  to  your 
petitioners  for  their  respective  sums  against 
the  said  P.  H.  Emmett  &  Co." ;  that  in  legal 
contemplation  the  firm  of  P.  H.  Emmett  & 
Co.  consisted  of  0.  S.  Ellis,  John  R.  Toung, 
and  P.  H.  Emmett,  for  the  reason  that  the 
Tatnall  Investment  Company,  which  It  was 
claimed  was  the  "Company,"  had  for  several 
years  prior  to  the  formation  of  this  firm 
been  extinct,  Ellis  and  Young  being,  respec- 
tively, its  president  and  secretary  and  treas- 
urer, and  the  business  was  carried  on  and 
operated  by  these  three  persons,  and  for  this 
reason  they  had  no  right  to  dispose  of  the 
assets  of  the  firm  in  the  manner  and  form 
stated ;  and  that  the  consideration  of  the  notes 
sued  on  was  turpentine  timber  sold  to  P.  H. 
Emmett  &  Co.,  of  which  defendants  got  the 
full  benefit,  and  in  equity  and  good  con- 
science they  are  liable  to  petitioners  to  the 
value  of  the  same.  The  prayer  of  this 
amendment  is  for  such  judgment  and  decree 
as  the  pleadings,  evidence,  and  the  law  of  the 
case  may  authorize. 

The  second  amendment  alleges  that  P.  H. 
Emmett  as  an  individual,  and  the  Tatnall  In- 
vestment Company  as  a  corporation,  formed 
the  partnership  of  P.  H.  Elmmett  &  Co.,  and 
because  a  corporation  was  one  of  the  part- 
ners the  contract  of  partnership  was  con- 
trary to  public  policy,  null,  and  void,  and  in 
equity  Ellis  and  Toung  .(being  the  members 
of  the  Tatnall  Investment  Company)  and  P. 
H.  Emmett  constituted  the  firm  of  P.  H.  Em- 
mett &  Co.,  and  are  therefore  liable  individ- 
ually for  the  amounts  due  thereon;  that 
equitably  all  the  creditors  of  P.  H.  Emmett 
&  Co.  are  entitled  to  share  in  the  assets  of 
the  firm  ratably,  regardless  of  liens,  mort- 
gages, and  conveyances  made  by  this  firm  to 
any  creditors;  and  that.  If  Ellis  and  Young 
are  not  partners  of  that  firm  and  individual- 
ly liable  as  such,  they  can  only  share  ratably 
with  the  other  creditors  as  members  and 
stockholders  of  the  Ellis- Young  Company, 
these  mortgages  being  null  and  void  in  legal 
contemplation.  The  method  by  which  the 
property  was  sold  Is  attacked,  it  being  al- 
leged that  the  power  of  sale  in  the  mort- 
gage, signed  by  P.  H.  Emmett  &  Co.,  was 
revoked  by  the  death  of  P.  H.  Emmett,  and 
that  Lizzie  V.  Enunett,  as  the  administratrix 
of  P.  H.  Emmett,  deceased,  had  notice  of  Its 


Illegality,  and  with  such  knowledge  procured, 
aided,  and  acquiesced  therein.  Copies  of  the 
notes  representing  the  petitioner's  indebted- 
ness are  attached,  and  also  of  the  two  mort- 
gages, and  a  deed  made  by  the  Ellis- Young 
Company  to  John  R.  Young,  by  virtue  of  the 
sale  under  the  power.  These  mortgages  and 
this  deed  are  alleged  to  be  void,  and  it  is 
prayed  that  they  be  delivered  up  and  can- 
celed. 

After  the  allowance  of  the  amendment,  the 
defendants,  who  originally  filed  their  demur- 
rer (except  John  R.  Young,  who  has  since 
died),  renewed  their  demurrer  and  moved 
"to  dismiss  the  case  as  amended,  because 
these  defendants  are  not  served  with  process, 
or  made  parties,  or  legally  brought  Into 
court,  and  also  upon  all  the  10  grounds  set 
forth  In  the  original  demurrer  filed  by  de- 
fendants." Upon  this  motion  to  dismiss  the 
court  Indorsed  the  following  order:  *The 
within  motion  not  having  been  filed  till  De- 
cember 30,  1907,  the  date  when  said  demurrer 
therein  referred  which  was  filed  April  21, 
1902,  the  same  is  hereby  overruled  as  com- 
ing too  late ;  said  general  and  special  demur- 
rer, having  been  filed  several  terms  of  said 
court  previous  to  said  motion,  being  equiva- 
lent to  a  waiver  of  service  or  any  defect  In 
the  service."  Defendants  complain  of  the  re- 
fusal to  sustain  their  demurrer  and  the  mo- 
tion to  dismiss. 

Adams  &  Adams,  for  plaintifTs  in  error. 
Williams  &  Bradley,  for  defendants  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  1.  At  the  appearance  term  the  plain- 
tiffs In  error  demurred  generally  and  special- 
ly to  the  petition.  To  demur  generally  to  a 
petition  as  presenting  no  cause  of  action  is 
to  plead  to  the  merits  of  the  case.-  Appear- 
ance, and  pleading  to  the  merits  amount  to  a 
waiver  of  process  and  service,  and  by  demur- 
ring generally  these  particular  defendants 
were  properly  before  the  court  They  could 
not  Invoke  the  Judgment  of  the  court  upon 
the  sufficiency  of  the  petition,  unless  they 
were  to  be  bound  by  such  judgment.  The 
court  very  properly  refused  to  dismiss  the 
case  because  the  plaintiffs  In  error  had  not 
been  served  with  process.  Lyons  v.  Planters' 
Bank,  86  Ga.  485,  12  S.  E.  882,  12  L.  R.  A. 
155 ;  Dykes  v.  Jones,  129  Qa.  99,  58  S.  E.  645. 

2.  tee  two  defendants  residing  In  the 
county  where  the  suit  was  brought  were 
Wade  B.  Shrlvall  and  Mrs.  Emmett  Shri- 
vall  was  only  a  nominal  party,  and  was  nev- 
er served.  The  plaintiffs  in  error  Insist  that 
Mrs.  Emmett  was  not  a  party  to  the  suit  ei- 
ther Individually  or  as  administratrix  of  the 
estate  of  P.  H.  Emmett  The  original  peti- 
tion began  with  the  allegation  that  petition- 
ers complained  against  Lizzie  V.  Emmett 
administratrix  of  P.  H.  Emmett,  deceased, 
and  the  other  defendants  therein  named. 
Her  qualification  as  administratrix  of  P.  H. 
Emmett  was  alleged  to  have  occurred  with* 
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In  12  months  of  the  contemplated  filing  of 
the  suit,  and  it  was  farther  alleged  that  she 
"as  sneh  administratrix  has  waived  the  ex- 
emption of  12  months  from  her  qualification 
from  suit  in  the  case  herein  made  and  pre- 
sented, and  she  Is  a  resident  of  the  county  of 
Emanuel."  It  Is  alleged  that  the  mortgage 
executed  by  her  intestate  is  fraudulent  and 
void  for  the  reasons  stated.  The  prayers  of 
the  petition  include  those  for  a  judgment 
(de  bonis  testatoris)  against  her  as  adminis- 
tratrix of  P.  H.  Bmmett,  and  for  a  cancel- 
lation of  the  mortgage  of  P.  H.  Emmett  & 
Go.  to  the  Ellis-Toung  Company.  Her  attor- 
ney acknowledged  service  as  follows:  "Serv- 
ice of  a  copy  of  the  within  petition  ac- 
Imowledged,  process  and  copy  process  and 
service  thereof  waived,  and  Lizzie  V.  Em- 
mett, adm*x,  hereby  waives  the  12  months' 
exemption  from  suit  as  such  administratrix. 
Nov.  19,  1901.  [Signed]  G.  H.  Williams, 
Atty.  at  Law  for  Lizzie  V.  Bmmett,  Adm'x 
of  P.  H.  Emmett,  Deceased."  The  prayer 
for  process  against  the  several  defendants 
included  Lizzie  V.  Emmett,  without  describ- 
ing her  representative  character;  but,  as  no 
relief  was  prayed  against  her  individually, 
her  citation  to  court  In  the  process  would  be 
to  answer  the  suit  served  on  her.  At  most 
it  would  be  but  an  irregularity  in  the  pro- 
cess, and  one  she  could  not  take  advantage 
of  after  she  had  specifically  acknowledged 
service  of  a  copy  of  the  petition,  and  waived 
process,  copy  process,  and  service  of  pro- 


Our  attention  is  called  to  the  cases  of  Sei- 
sel  V.  WeUs,  99  Ga.  159,  25  S.  B.  266,  and 
Clayton  v.  Farrar  Lumber  Oo.,  119  Ga.  87,  45 
S.  Eb  723,  as  maintaining  a  contrary  view. 
In  the  first-cited  case  a  petition  was  filed 
against  several  defendants,  but  process  was 
prayed  against  only  two.  The  clerk  attach- 
ed process  against  all.  Those  defendants 
against  whom  there  was  no  prayer  for  pro- 
cess acknowledged  service  of  the  petition. 
This  court  held  that  the  clerk  had  no  author- 
ity to  annex  to  a  petition  a  process  requir- 
ing the  appearance  of  persons  against  whom 
there  was  no  prayer  for  process,  and  that  a 
mere  acknowledgment  of  service  upon  a  pe- 
tition, and  a  waiver  of  service  of  the  same, 
is  not  a  waiver  of  process  or  prayer  for  pro- 
cess. The  other  dted  case  is  to  the  same  ef- 
fect. In  the  instant  case,  not  only  the  pro- 
cess prayed  against  Lizzie  V.  Bmmett,  but 
as  administratrix  of  P.  H.  Emmett  she  spe- 
cifically waived  process,  copy  process,  and 
service  thereof.  We  think  that  Lizzie  V. 
Emmett,  as  administratrix  of  P.  H.  Emmett, 
was  a  party  defendant 

8.  Counsel  for  plaintiffs  in  error  state  in 
their  brief  that  their  chief  contention  is  that 


the  case  ought  to  have  been  dismissed,  be- 
cause the  superior  court  of  Emanuel  county 
was  without  Jurisdiction.  If  Mrs.  Lizzie  V. 
Emmett,  as  administratrix  of  P.  H.  Emmett, 
deceased,  was  a  necessary  and  proper  party 
against  whom  substantial  equitable  relief 
was  prayed,  then  Elmanuel  superior  court 
had  Jurisdiction  of  the  case.  It  was  charg- 
ed that  the  Tatnall  Investment  Company  and 
the  estate  of  P.  H.  Elmmett  were  Insolvent, 
and  that  the  assets  of  P.  H.  Emmett  &  Co. 
were  covered  by  apparent  liens  which  would 
more  than  exhaust  them,  and  it  was  only  by 
invoking  the  aid  of  equity  to  set  aside  these 
liens  and  the  sale  thereunder  which  was  al- 
leged to  be  fraudulent,  and  by  an  accounting 
between  the  creditors,  that  a  Judgment  ei- 
ther against  the  firm  or  its  individual  mem- 
bers could  reach  its  assets.  These  mortga- 
ges were  signed  both  by  the  partnership  and 
the  members  of  the  firm  as  individuals,  and 
the  administratrix  of  the  deceased  partner 
was  a  necessary  party  to  a  proceeding  in 
equity  to  set  them  aside.  These  mortgages 
were  not  only  upon  personalty,  but  also  up- 
on realty.  The  legal  title  to  this  real  estate 
was  not  in  the  partnership,  but  in  the  part- 
ners as  tenants  in  common  (Hartnett  v.  Stil- 
weU,  121  Ga.  886,  49  S.  E.  276,  1<H  Am.  St 
Rep.  151),  and  the  representative  of  the  es- 
tate of  a  deceased  partner  would  therefore 
be  a  necessary  party  to  a  proceeding  to  set 
aside  a  mortgage  upon  such  real  estate,  sign- 
ed not  only  by  the  partnership,  but  also  by 
her  decedent  Again,  the  contract  of  part- 
nership between  P.  H.  Emmett,  an  individ- 
ual, and  the  Tfttnall  Investment  Company,  a 
corporation,  was  void,  since  the  power  to 
form  a  partnership  is  not  one  of  those  which 
is  common  to  all  corporations,  but  is  whol- 
ly inconsistent  with  the  scope  and  tenor  of 
the  powers  expressly  conferred,  and  the  du- 
ties imposed  upon  a  corporation  in  the  ab- 
sence of  such  permission  in  the  charter. 
Gunn  V.  Central  B.  Co.,  74  Ga.  509.  Nor 
can  the  corporation  as  surviving  partner 
here  claim  the  legal  right  to  administer  the 
estate  of  the  partnership,  since  it  is  only 
through  the  interposition  of  equitable  prin- 
ciples that  either  its  rights  or  obligations  as 
a  partner  can  be  enforced.  Had  this  suit 
been  brought  in  Chatham  county,  the  repre- 
sentative of  the  estate  of  P.  H.  Emmett,  de- 
ceased, would  have  been  a  necessary  party. 
It  was  therefore  perfectly  proper  to  bring 
this  cause  In  Emanuel  county.  There  was 
no  error  in  refusing  to  sustain  this  ground  of 
the  demurrer. 

The  grounds  of  special  demurrer  were  not 
argued  in  the  briefs. 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 
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GREGORY  T.  GEORGIA  GRANITE  R.  CO. 

(Supreme  Court  of  Georgia.     May  13,   1909.) 

1.  Railboads  (8  280*>— Duties— Liability. 

In  accepting  a  charter  from  the  state  con- 
taining a  grant  of  rights  and  franchises,  a  rail- 
road company  impliedly  assumes  the  duty  of 
public  carrier,  and  cannot  divest  itself  or  its 
public  duties  nor  shirk  its  liabilities  by  allowing 
another  corporaton.  without  legislative  author- 
ty,  to  take  possession  of  its  track  and  operate 
cars  thereon. 

[Eld.  Note.— For  other  cases,  see  Railroada, 
Cent  Dig.  §8  817--823;   Dec.  Dig.  8  260.*] 

2.  Railroads   (8   260*)— Defective   Tback— 
Liability. 

Where  a  railroad  company  without  legisla- 
tive authority  permits  another  corporation  to 
exercise  the  franchise  of  running  cars  drawn 
by  steam  over  its  track,  the  company  owning 
the  road  is  liable  for  an  injury  due  to  the  de- 
fective construction  of  the  track,  as  though  such 
company  itself  were  operating  the  cars. 
'  [Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  88  817-823;    Dec.  Dijj.  8  260.*]    • 

3.  Cabbiers  (8  238*)— Carbiage  of  Passen- 
gers—Who Abe  Passengers. 

Where  a  railroad  company  verbally  con- 
sents for  a  quarry  company  to  operate  cars  on 
its  track,  and  the  quarry  company  transports 
over  such  road  its  employes  to  ana  from  their 
work,  an  employ^  of  the  quarry  company  who 
has  no  connection  with  the  operation  of  the 
train  while  being  so  transportea  sustains  to  the 
railroad  company  the  relation  of  passenger  to 
the  extent  that  the  railroad  company  and  its 
licensee  is  bound  to  exercise  extraordinary  dili- 
gence to  keep  from  injuring  him. 

[Eid.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  8  23a*] 

4.  Appeal  and  £2bbor  (8  979*>— Review— Dis- 
cretion OP  Trial  Court— New  Trial. 

Where  there  have  been  two  concurring  ver- 
dicts for  the  plaintiff,  and  no  error  of  law  has 
been  committed,  and  the  verdict  is  amply  sup- 
ported by  the  evidence,  and  the  trial  judge  states 
in  his  order  granting  a  new  trial  that  he  does  so 
mainly  because  in  his  opinion  the  evidence  does 
not  sustain  an  essential  allegation  of  the  plain- 
tiffs petition,  the  judgment  granting  a  new 
trial  will  be  reversed  where  it  appears  that 
the  trial  court  erred  in  deciding  as  to  the  legal 
effect  of  the  evidence,  which  influenced  him  in 
granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  3871-^878;  Dec.  Dig.  8 
979.*] 

(SyUabus  by  the  Conrt) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  L.  S.  Roan,  Judge. 

Personal  Injury  action  by  J.  B.  Gregory 
against  the  Georgia  Granite  Railroad  Com- 
pany. There  was  a  verdict  for  plaintiff, 
whicb  was  set  aside  and  a  new  trial  granted, 
and  iplalntiff  brings  error.    Reversed. 

Hulsey  &  Field  and  J.  D.  Kilpatrlck,  for 
plaintiff  in  error.  Westmoreland  Bros,  and 
Howard  &  Boldlng,  for  defendant  In  error. 

EVANS,  P.  J.  The  Georgia  Granite  Com- 
pany, a  corporation,  owns  and  operates  a 
quarry  about  three  miles  distant  from  Llth- 
onla,  a  station  on  the  Georgia  Railroad.  In 
1904  the  Georgia  Granite  Railroad  Company, 
a  corporation  chartered  under  the  general 


railroad  law  by  the  Secretary  of  State,  con- 
structed a  railroad  from  the  quarry  to  Lith- 
onia.  For  the  sake  of  brerlty  hereafter  we 
shall  refer  to  the  Georgia  Granite  Company 
as  the  quarry  company  and  the  Georgia  Gran- 
ite Railroad  Company  as  the  railroad  com- 
pany. The  same  person  was  the  president  of 
both  corporations.  The  secretary  and  treas- 
urer of  the  railroad  company  was  the  gen- 
eral manager  of  the  quarry  company  and 
the  vice  president  of  the  railroad  company 
was  the  superintendent  of  the  quarry  com- 
pany. The  railroad  company  had  no  equip- 
ment, and,  immediately  after  the  completion 
of  its  track,  the  quarry  company  used  it  in 
transporting  their  output  to  Llthonia.  The 
quarry  company  has  an  engine,  but  no  cars, 
and  the  cars  which  it  uses  are  furnished  by 
the  Louisville  &  Nashville  Railroad  Company, 
which  operates  the  Georgia  Railroad  as  les- 
see. The  quarry  company  employs  the  engi- 
neer, the  fireman,  and  trackmen,  who  operate 
the  railroad  and  keep  up  its  track.  There 
is  no  formal  written  lease  from  the  railroad 
company  to  the  quarry  company,  and  the 
latter  operates  the  road  under  verbal  ar- 
rangement, whereby  the  .quarry  company 
pays  the  engineer,  fireman,  and  trackmen, 
and  charges  this  expense  to  the  railroad  com- 
pany. The  terminus  of  the  railroad  at  the 
quarry  is  called  Rock  Chapel,  and  there  are 
two  road  crossings  between  Rock  Chapel  and 
Llthonla.  In  addition  to  transporting  the 
product  of  the  quarry,  the  quarry  company 
also  hauled  fertilizers,  cotton  seed,  and  lum- 
ber for  other  persons,  and  collected  freight 
for  the  same.  Neither  the  quarry  nor  the 
railroad  company  maintained  a  ticket  ofiice 
or  freight  depot,  nor  was  any  fare  ever  charg- 
ed or  collected  for  carrying  passengers.  It 
was  usual  and  customary  for  the  quarry  com- 
pany to  haul  its  employ^  to  and  from  their 
work  on  the  train,  and  to  this  end  they  left 
Llthonla  after  the  arrival  of  the  early  pas- 
senger train  on  the  Georgia  Railroad  for  the 
accommodation  of  its  employ^  who  came 
dally  by  that  train.  It  was  also  usual  to 
stop  at  the  road  crossings  between  Llthonla 
and  Rock  Chapel  to  allow  its  employ^  to  get 
aboard  or  leave  the  train.  It  was  customary, 
not  only  to  haul  the  employes  of  the  quarry 
company,  but  also  any  other  person  in  the 
community  who  wished  to  ride ;  and  this  cus- 
tom was  known  to  the  railroad  company  and 
quarry  company.  In  December,  1905,  J.  B. 
Gregory,  an  employe  of  the  quarry  company, 
whose  work  was  not  at  all  connected  with 
the  operation  of  the  locomotive  or  train, 
while  riding  with  numerous  other  employ^ 
from  his  work,  was  injured  by  the  derailment 
of  a  car.  He  sued  the  railroad  company  for 
damages,  alleging  that  he  was  riding  on  this 
car  with  the  knowledge  and  sanction  of  the 
vice  president  and  superlntendeift  of  the  rail- 
road company ;  that  he  had  paid  no  fare  as  a 
passenger,  and  did  not  expect  to  be  called 
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on  to  pay  any  fare  as  a  passenger,  but  that 
be  was  able  and  willing  and  ready  to  pay 
fare  had  any  been  demanded  of  him;  and 
that  the  derailment  of  the  car  was  due  to  the 
defective  construction  and  maintainance  of 
the  track.  The  defendant  denied  liability, 
and  especially  that  it  was  negligent  as  charg- 
ed. The  plalntlfT  prevailed,  and  a  new  trial 
was  granted.  The  case  was  again  tried,  and 
the  plaintifT  obtained  a  second  verdict,  which 
was  set  aside  on  motion  for  a  new  trial ;  and 
it  is  to  this  Judgment  that  the  plaintifT  ex- 
cepts. In  the  order  granting  a  new  trial  the 
Judge  stated  that  it  was  granted  mainly  on 
the  ground  that  the  evidence  failed  to  estab- 
lish the  relation  between  the  plalntUf  and  the 
defendant  of  passenger  and  carrier,  as  al- 
leged in  the  petition. 

From  the  identity  of  the  ofDclals  of  the  two 
corporations,  and  the  cessation  of  active  man- 
agement by  the  railroad  company  after  the 
completion  of  the  line  of  railroad,  and  the 
BubseQuent  operation  of  it  by  the  quarry 
company,  the  railroad  tracks  seems  to  have 
been  constructed  mainly  for  the  use  of  the 
quarry  company.  The  railroad  company,  aft- 
er having  obtained  from  the  state  a  charter 
with  authority  to  exercise  the  right  of  emi- 
nent domain,  by  virtue  of  which  it  laid  its 
track,  cannot  afterwards  surrender  the  ex- 
clusive use  and  control  of  its  track  to  a  pri- 
vate corporation  for  private  purposes.  In  ac- 
cepting the  grant  of  rights  and  franchises 
from  the  state  a  railroad  corporation  implied- 
ly assumes  the  duty  of  a  common  carrier. 
The  consideration  of  the  grant  is  the  under- 
taking of  the  corporation  to  impartially  per- 
form this  public  duty.  4  Elliott  on  Rail- 
roads, i  1392.  A  railroad  company  cannot 
divest  itself  of  its  public  duties  nor  shirk 
its  liabilities  by  simply  allowing  another  cor- 
poration to  take  possession  of  its  track  and 
operate  cars  thereon.  Ga.  R.  Co.  v.  Haas, 
127  Ga.  193,  56  S.  E.  813,  119  Am.  St  Rep. 
327;  Olv.  €ode  1895,  i  1864.  It  was  held  in 
Macon  &  Augusta  R.  Co.  v.  Mayes,  49  Ga. 
355,  15  Am.  Rep.  678,  that,  "where  a  railroad 
company  permits  other  companies  or  persons 
to  exercise  the  franchise  of  running  cars 
drawn  by  steam  over  its  road,  the  company 
owning  the  road,  and  to  which  the  law  has 
entrusted  the  franchise,  is  liable  for  an  in- 
Jury  done,  as  though  the  company  owning 
the  road  were  itself  running  the  cars.**  The 
theory  of  liability  is  that,  where  a  railroad 
company  owning  the  track  suffers  or  licenses 
another  corporation  or  person  to  discharge 
its  public  functions  without  legislative  au- 
thority, the  latter  does  so  as  the  agent  of  the 
former.  Nelson  v.  Vermont  &  Canada  R.  Co., 
26  Vt  717,  62  Am.  Dec.  614;  Singleton  v.  S. 
W.  R.  Co.,  70  Ga.  464,  48  Am.  Rep.  574.  The 
rule  ii^  the  Mayes  Case,  supra,was  held  not  to 
apply  in  case  of  a  lessee  operating  the  les- 
sor's track  under  legislative  authority,  so  as 
to  make  the  lessor  liable  to  the  servant  of  the 
lessee  for  the  negligence  of  a  fellow  servant 


in  the  operation  of  a  train.  Banks  v.  Ga.  R. 
Co.,  112  Ga.  655,  87  S.  B.  992;  Killlan  v.  A.  A 
K.  R.  Co.,  79  Ga.  234,  4  S.  E.  165,  11  Am.  St 
Rep.  410.  In  the  present  case  there  was  ^o 
lease  as  contemplated  by  Civ.  Code  1895,  i 
2173,  and  Acts  1899  (Ga.  Laws,  p.  54),  but 
simply  a  verbal  consent  by  the  railroad  com- 
pany for  the  quarry  company  to  run  its  cars 
over  its  track  at  the  expense  of  the  quarry 
company.  The  act  of  1899  provides  for  a  rec- 
ord of  a  lease  contract  by  a  railroad  company 
to  another  railroad  company  or  a  private  per- 
son, and  declares  that  a  failure  to  record 
such  lease  shall  make  the  lessor  company 
liable  for  an  injury  caused  by  the  lessee,  and 
that  a  defense  attempting  to  shift  liability 
to  the  lessee  shall  not  prevail.  So  that  there 
can  be  no  doubt  that  the  railroad  company 
is  not  absolved  from  liability  as  a  common 
carrier  for  an  injury  caused  by  the  derail* 
ment  of  the  car  operated  by  the  quarry  com- 
pany, whidi  was  due  to  the  defective  condi- 
tion and  maintenance  of  the  track  simply 
because  it  had  surrendered  its  track  to  the 
quarry  company,  and  it  did  not  itself  other- 
wise engage  in  the  business  for  which  it  waa 
incorporated. 

The  plaintiff  alleged  that  he  was  a  pas- 
senger on  the  car  which  was  derailed,  and 
relies  on  the  foregoing  recital  of  facts  as 
sufiBcient  to  show  that  he  sustained  this  re- 
lation to  the  defendant  at  the  time  of  his  in- 
jury. Although  in  the  employment  of  the 
quarry  company,  the  duties  of  his  employ- 
ment were  entirely  disassociated  with  the 
operation  of  the  train.  He  woriced  at  the 
quarry,  and.  In  accordance  with  the  general 
custom  of  the  quarry  company,  was  being 
transported  from  his  work  on  its  cars  when 
injured.  Treating  the  quarry  company  as 
the  agent  of  the  railroad  company  in  operat- 
ing Its  cars  over  the  latter's  track,  the  serv- 
ants of  the  quarry  company  operating  the 
train  relatively  to  the  public  were  the  fierv- 
ants  of  the  railroad  company.  But  the  em- 
ployte  of  the  quarry  company,  whose  work 
had  no  connection  with  the  operation  of  the 
train,  were  not  the  servants  of  the  railroad 
company.  As  was  said  in  Central  R.  Co.  v. 
Henderson,  69  Ga.  716:  "Though  one  may 
be  an  employd  of  a  railroad  company,  yet  if 
his  agency  is  disconnected  from  the  running 
of  trains,  and  while  traveling  be  is  in;^red, 
he  stands  In  the  position  of  a  passenger." 
In  this  case  the  plaintiff  was  a  depot  agent 
of  the  railroad  company,  and  was  traveling 
on  a  pass.  The  exaction  of  fare  by  a  railroad 
company  is  not  essential  in  every  case  to 
make  one  riding  on  its  oars  a  passenger. 
"One  employed  by  a  railroad  company  as  a 
telegraph  lineman,  and  who  is  transported 
to  and  from  his  work  free  of  charge  by  the 
railroad  company,  and  who  while  so  trav- 
eling has  nothing  to  do  with  the  control  or 
operation  of  the  train  on  which  he  is  riding, 
is  a  passenger  to  the  extent  that  the  com- 
pany is  bound  to  exerdse  extraordinary  dill- 
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gence  to  keep  from  Injuring  him."  Carswell 
V.  M.  D.  &  S.  R.  Co..  118  Ga.  826,  45  8.  E. 
695.  The  plaintiff  was  not  on  the  cars  by 
the  express  permission  of  the  qnarry  com- 
pany, but  was  riding  In  accordance  with  a 
general  custom,  known  to  Its  officials,  and 
dally  practiced  from  the  time  it  began  to 
run  Us  engine  over  the  railroad  company's 
track.  The  quarry  company's  permission  for 
him  to  ride  to  and  from  his  work  will  be 
Implied  from  Its  general  habit  of  transport- 
ing Its  employes  to  and  from  their  work. 
At  the  time  of  the  Injury  he  was  being  trans- 
ported by  the  agent  of  the  railroad  company, 
to  wit,  the  quarry  company.  The  conclusion 
we  reach  Is  that  under  the  undisputed  evi- 
dence the  plaintiff  sustained  the  relation  of 
passenger  to  the  defendant 

The  grounds  of  the  motion  for  new  trial 
were  that  the  verdict  was  contrary  to  law, 
contrary  to  evidence,  contrary  to  the  charge 
of  the  court,  and  that  a  certain  excerpt  from 
the  charge  was  erroneous.  There  was  ample 
evidence  from  which  the  jury  could  find  that 
the  derailment  of  the  car  was  occasioned  by 
the  defective  construction  and  maintenance 
of  the  railroad  track,  and  that  the  plaintiff's 
Injury  was  due  to  the  defendant's  negligence. 
The  court  charged  the  jury  that  the  plaintiff 
could  not  recover  unless  it  appeared  from 
the  evidence  that  he  was  a  passenger,  and 
in  defining  the  relation  of  passenger  and 
carrier  used  this  language:  ''What  are 
these  elements  of  fact?  First  There  must 
be  a  carrier  of  passengers;  that  is  to  say, 
there  must  be  a  person,  natural  or  artificial, 
who  must  do  a  business  of  carrying  the  pub- 
lic A  railroad  company  would  be  an  arti- 
ficial person,  not  a  natural  person.  Second. 
There  must  be  some  person  who  Is  willing 
to  be  carried  by  the  carrier,  and  carried  un- 
der such  terms  and  conditions  as  the  carrier 
may  lawfully  prescribe.  Third.  The  actual 
entiry  by  such  person  into  one  of  the  vehicles 
furnished  by  the  carrier  for  the  purpose  of 
being  carried  in  accordance  with  such  terms 
and  conditions  as  the  carrier  may  lawfully 
prescribe.  When  these  elements  of  fact  are 
all  present,  then  the  relation  of  carrier  and 
passenger  arises."  Without  stating  the  very 
elaborate. criticism  of  this  charge,  it  Is  man- 
ifest that  there  is  nothing  therein  contained 
prejudicial  to  the  railroad  company.  This 
is  the  second  verdict  for  the  plaintiff,  and 
the  court  in  its  order  granting  a  new  trial 
states  that  he  was  mainl^  influenced  to 
grant  it  because  he  did  not  think  the  evidence 
was  sufficient  to  establish  the  relation  of 
passenger.  We  differ  with  his  honor  as  to 
the  legal  effect  of  the  evidence  on  this  sub- 
ject Where  there  have  been  two  concurrent 
verdicts  for  the  plaintiff  on  the  same  state  of 
facts,  and  where  no  error  of  law  has  been 
committed,  and  where  under  all  the  evidence 
the  verdict  is  not  manifestly  wrong,  the  trial 
judge  could  not  In  the  exercise  of  his  dis- 


cretion ^ant  a  second  new  trial.    Dethrage 
V.  Rome,  125  Ga.  802,  54  S.  E.  654. 

The  grant  of  the  second  new  trial  la  re- 
versed.   All  the  Justices  concur. 


(132  Ga.  642> 
BRADFORD  v.  BRAND. 
(Supreme  Court  of  Georgia.    May  13,  1909.) 

1.  New  Tbiai«  (§  99*)  — Newly  Discovebed 
Evidence— Discretion  of  Ooubt. 

All  applications  for  new  trial  upon  the 
ground  of  newly  discovered  evidence  are  address- 
ed to  the  sound  legal  discretion  of  the  trial 
judge;  and,  even  if  the  newly  discovered  evi- 
dence relied  on  as  a  ground  for  a  new  trial  was 
not  cumulative  in  its  nature,  there  is  nothing  in 
the  record  to  Indicate  that  ^e  judge  abused  the 
discretion  vested  in  him  in  overruling  the  mo- 
tion on  this  ground.  Miller  v.  State,  119  Ga.' 
561,  46  8.  B.  83S. 

TEid.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §(  201,  202;  Dec  Dig.  §  99.*] 

2.  Deeds  Pbopeblt  Admitted. 

The  court  did  not  err  in  admitting  in  evi- 
dence the  deeds  to  the  admission  of  which  the 
plaintiff  objected;  nor  was  there  any  error  of 
harmful  efiEect  to  the  plaintifiE  in  the  failure  of 
the  court  to  refer  to  such  deeds  In  his  charge. 

3.  Sufficienot  of  Evidence. 

The  evidence  was  amply  sufficient  to  sup- 
port the  verdict,  and  the  court  did  not  abuse  its 
discretion  in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

EacTor  from  Superior  Court,  Gwinnett 
County;  J.  N.  Worley,  Judge. 

Action  between  M.  IS.  Bradford  and  S.  S. 
Brand.  From  the  Judgment,  Bradford  brings 
error.    Affirmed. 

J.  A.  Perry  and  N.  L.  Hutchings,  for 
plalntlfr  in  error.  0.  A.  Nix  and  Napier  & 
Cox,  for  defendant  in  error. 

HOLDBN,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(1S2  Ga.  674> 
HARRISON  et  al.  ▼.  BELL  et  aL 
(Supreme  Court  of  Georgia.    May  15,  1909.) 
Appeal  and  Ebbob  (§§  598,  954*)— Recobd— 

AFFIDAVnV-REVjyBW— DlSCBETIOW  OF  LOWKE 
COUBT— iNJUNOnOW. 

An  application  was  made  for  a  permanent 
and  for  an  interlocutory  injunction.  On  the 
hearing  of  the  application  for  the  latter,  it  was 
denied,  and  the  plaintiffs  excepted.  The  bill 
of  exceptions  recited  that  "the  case  went  to  trial 
upon  the  pleadings  in  the  case,  the  petition, 
amendment,  answer  of  the  defendants,  and  the 
affidavit  of  A.  J.  Bell."  Among  other  grounds 
urged  by  the  defendants  against  the  grant  of  the 
injuncti(m  prayed  were  laches  and  estoppel; 
and  the  answer  did  not  admit  all  of  the  allega- 
tions of  the  petition,  so  as  to  make  only  issues 
of  law.  The  affidavit  referred  to  was  neither  in- 
corporated in  the  bill  of  exceptions  nor  attached 
thereto  as  an  exhibit  duly  identified  by  the 
judge,  nor  did  it  ever  become  a  proper  part  of 
the  record;  but  sent  up  with  the  record  was 
what  appeared  to  be  a  copy  of  an  affidavit  of 
Bell,  but  not  otherwise  identified,  except  that  it 
preceded  the  certificate  of  the  clerk  to  the  re- 
cord. Objection  was  made  by  counsel  for  de- 
fendant in  error  to  the  consideration  of  such 

•For  other  cases  soo  same  topic  and  section  NUMBER  in  Deo.  ft  Am.  Digs.  1907  to  dat%  ft  Roporter  Uninm 
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evidence,  or  to  the  reversal  of  the  refasal  of  the 
court  to  grant  an  injunction,  which  in  part  at 
least  rested  on  the  exercise  of  his  discretion. 
Held: 

(1)  That  the  evidence  was  not  properly 
brought  before  this  court,  and  cannot  be  consid- 
ered. 

(2)  In  the  absence  of  the  evidence,  it  cannot 
be  held  that  the  presiding  judge  abused  his  dis- 
cretion in  refusing  to  grant  an  interlocutory  in- 
junction, or  that  the  case  is  one  so  clearly  con- 
trolled by  a  question  of  law  as  to  require  a  re- 
versal of  such  refusal,  without  regard  to  the  evi- 
dence which  mav  have  been  introduced. 

(3)  Under  such  circumstances,  whether  or  not 
the  court  erred  in  refusing  to  strike  certain  por- 
tions of  the  answer,  his  ruling  on  that  subject 
will  not  require  a  reversal  of  the  judgment  re- 
fusing to  grant  an  interlocutory  injunction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2644,  8818;  Dec  Dig.  %% 
598,  954.«] 

(Syllabns  by  the  Gonrt.) 

Error  from  Superior  Gonrt,  Jackson  Coun- 
ty;   C.  H.  Brand,  Judge. 

Action  by  J.  F.  Harrison  and  others 
against  H.  W.  Bell  and  others,  trustees,  for 
an  Injunction.  From  a  judgment  denying 
a  temporary  injunction,  plaintiffs  bring  er- 
ror.   Affirmed. 

W.  W.  Stark,  for  plaintiffs  in  error.  J. 
8.  Ayers,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(132  Ga.  606) 

McGEB  V.  YOUNG. 
(Supreme  Court  of  Georgia.     May  18,  1909.) 

1.  Municipal  Cobpobations  ((  706*)— Colli- 
sions—Actions— Evidencb— Sufficiency. 

The  verdict  was  authorized  by  the  evidence. 
[Ed.   Note.— For  other  cases,   see   Municipal 
Corporations,  Cent.  Dig.  i  1518;    Dec.  Dig.  S 
70«.*] 

2.  Contention  Pbopkbly  Submitted. 

The  submission  of  the  defendant's  conten- 
tion was  in  accordance  with  his  plea,  and  ad- 
justed to  the  evidence. 

8.  TBiAL  (5  248*)— iNSTBuonoNS— Failubi  to 

Chaboe. 

A  charge  embracing  an  abstractly  correct 
and  pertinent  legal  principal  of  law  is  not  ren- 
dered erroneous  by  a  failure  to  charge  some 
other  legal  principle  applicable  to  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 

»ig.  %  582;    Dec.  Dig.  |  24a*] 

4.  New  Tbial  (§  41*)  —  Gbottnds  —  Inbtbuc- 

noNs. 

A  new  trial  will  not  be  granted  because  of 
a  possible  slight  inaccuracy  m  an  instruction, 
where  it  is  manifest  that  the  complaining  party 
con  Id  not  have  been  harmed  thereby. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  71;  Dec.  Dig.  (  41.*] 

&  New  Tbial  (i  39*)  —  Gbouwds  —  Instbuc- 

tions. 

A  new  trial  will  not  be  granted  because  of 
the  refusal  by  the  court  to  give  a  charge  contain- 
ing an  argumentative  discussion  of  the  various 
reasons  underlying  the  rule  of  law  that  in  all 
civil  cases  the  jury  are  bound  to  take  the  law 
from  the  court. 

[M.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  fi  60 ;  Dec.  Dig.  §  39.*] 


Dig 


6.  Tbial  (S  280*)  —  Requested  iNSTBucnoii 

COVEBED  BY  INSTBUCTION  GIVEN. 

In  so  far  as  the  other  requests  presented 
correct  and  applicable  principles,  such  were  cov* 
ered  in  the  general  charge. 

[M.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  651 ;   Dec.  Dig.  §  260.«] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  C.  E.  Young  against  H.  H.  Mc- 
Gee.  Judgment  for  plalntllT,  and  defendant 
brings  error.    AfQrmed. 

Alexander  &  Edwards,  for  plaintiff  in  er- 
ror. Wilson  &  Rogers,  for  defendaut  in  er- 
ror. 

EVANS.  P.  J.  0.  B.  Young,  while  riding 
a  bicycle,  was  Injured  In  a  collision  with  an 
automobile  driven  by  Its  owner.  Dr.  H.  H. 
McGee.  He  sued  Dr.  McGee  for  damages, 
and  obtained  a  verdict  which  the  court  re- 
fused to  set  aside,  and  the  defendant  brings 
error. 

Judge  Cann,  who  presided  at  the  trial, 
shortly  thereafter  resigned,  and  the  motion 
for  new  trial  was  refused  by  his  successor. 
Judge  Charlton. 

The  scene  of  the  collision  was  in  Savan- 
nah, on  Drayton  street,  at  the  intersection  of 
Hall  street  Drayton  street  extends  north 
and  south,  and  the  roadway  between  the 
curbing  is  28  feet  There  is  a  row  of  large 
oak  trees  on  the  east  side,  occupying  a  part 
of  the  roadway  near  the  curbing.  At  the 
time  of  the  occurrence  under  Investigation, 
a  watering  cart  was  stationed  In  the  street 
just  outside  the  trees.  The  plaintiff,  who 
was  riding  a  bicycle,  was  on  the  east  side  of 
the  street,  and  was  going  northward,  and 
the  defendant  was  driving  his  automobile 
southward  on  the  west  side  of  the  street 
On  the  trial  the  plaintiff  testified  that,  be- 
fore he  reached  Hall  street,  he  observed  the 
defendant's  automobile  coming  from  the  op- 
posite direction.  Just  as  he  was  approach- 
ing Hall  street,  he  observed  that  the  defend- 
ant began  to  turn  his  automobile  Into  Hall 
street,  and  he  undertook  to  provide  against 
this  change  in  direction,  when  the  defendant 
suddenly  changed  his  course,  and  ran  Into 
him.  The  defendant  and  his  wife,  who  oc- 
cupied the  automobile,  testified  that  the  de- 
fendant never  attempted  to  turn  Into  Hall 
street,  t>ut  that  the  plaintiff  defiected  his 
bicycle  across  the  course  of  the  automobile, 
and  collided  with  it  while  the  defendant  was 
doing  his  best  to  avoid  the  changed  course 
of  the  bicycle.  It  Is  urged  that  the  evidence 
falls  to  show  any  liability,  and  that  the 
court  erred  in  refusing  to  grant  a  new  trial, 
on  the  sn^ound  of  insufficient  eyldence  to  sup- 
port the  verdict  It  is  argued  that  Inasmuch 
as  the  Judge  who  refused  the  motion  did 
not  try  the  case,  and  did  not  observe  the  wit- 
nesses under  examination,  his  approval  of 


•For  other  cases  see  same  topic  and  Mctlon  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexei 
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the  rercUct  is  not  to  be  regarded  with  the 
same  significance  as  If  he  had  presided  at 
the  trial.  There  Is  a  difference  between  the 
effect  of  an  approval  of  a  verdict  on  a  mo- 
tion for  a  new  trial  by  a  judge  who  presided 
at  the  trial,  and  Its  approval  by  one  who  only 
passed  on  the  motion,  but  the  only  effect  is 
simply  to  take  the  case  out  of  the  operation 
of  the  rule  that  the  Supreme  Court  Interferes 
reluctantly  with  a  verdict  approved  by  the 
presiding  judge  as  contrary  to  law  and  evi- 
dence. Cleveland  v.  Treadwell,  68  Ga.  835. 
The  variance  between  the  plaintiff  and  the 
defendant  as  to  the  responsible  and  con- 
tributing cause  of  the  collision  Is  acute,  and 
it  was  the  peculiar  province  of  the  jury  to 
settle  this  disputed  Issue  of  fact  By  their 
verdict  they  found  that  the  proximate  cause 
of  the  collision  was  the  defendant's  negli- 
gence. In  other  words,  they  accepted  the 
plaintilTs  version  of  the  occurrence.  Their 
opportunity  of  seeing  and  hearing  the  wit- 
nesses while  testifying  gives  them  a  superior 
advantage  over  us  in  determining  the  truth 
of  the  case.  Unless  errors  of  law  have  been 
committed,  their  verdict  will  be  left  to  stand. 

2,  3.  It  is  contended  that  three  excerpts 
from  the  charge  are  erroneous.  The  first 
relates  to  the  court's  summary  of  the  de- 
fendant's contention  as  excluding  one  of  his 
defenses.  This  Is  clearly  without  merit  The 
second  exception  alleges  that  a  certain  perti- 
nent and  correct  charge  was  rendered  er- 
roneous by  the  failure  of  the  court  to  charge 
in  immediate  connection  therewith  another 
principle  of  law.  This  exception  cannot  be 
sustained.  Gline  ▼.  Milledgeville  Bkg.  Co., 
181  Ga.  611,  62  S.  El  984  (2). 

4.  Hie  third  exception  to  the  charge  is  to 
this  excerpt:  '*If  a  collision  takes  place 
and  a  party  is  on  the  wrong  side  of  the  road, 
the  presumption  is  generally'  against  the  par- 
ty on  the  wrong  side  of  the  road.  This  ap- 
plies to  whichever  of  the  parties  in  this 
case  you  may  find,  if  either,  was  upon  the 
wrong  side  of  the  road."  This  charge  is  al- 
leged to  be  erroneous,  because  it  la  contend- 
ed that  there  was  no  evidence  showing  that 
the  defendant  was  ever  on  the  wrong  side 
of  the  road,  or  was  in  violation  of  the  rule 
of  the  road.  The  accuracy  of  the  charge 
as  a  legal  proposition  is  not  questioned  by 
the  assignment  of  error.  The  evidence  shows 
that  the  automobile  just  before  the  collision 
was  near  the  middle  of  the  road,  and  it  is 
not  perfectly  clear  that  it  ever  crossed  to 
the  east  side;  but,  even  if  it  be  conceded 
that  the  automobile  never  crossed  over  to 
the  east  side  of  the  street,  we  do  not  see 
how  the  defendant  was  harmed  by  the  in- 
struction. There  is  no  dispute  that  the  ac- 
tual collision  occurred  on  the  western  side 
of  the  street,  the  left  side  relatively  to  the 
direction  the  plaintiff  was  riding  his  bicyde ; 
and  the  force  of  the  instruction  was  to  the 
benefit  of  the  defendant,  as  the  jury  were 
instructed  that  the  presumption  was  against 
the  party  who  was  on  the  wrong  side  of  the 


street,  and  the  plaintiff  admitted  that  he  had 
crossed  the  street  to  his  left  when  he  was 
stricken  by  the  automobile. 

5.  B!xceptlon  is  taken  to  the  refusal  of  th& 
court  to  give  in  charge  the  following,  as  re- 
quested: "I  further  charge  you  that  the 
court  is  responsible  for  the  law.  Your  oath 
and  your  duty  require  you  to  take  the  law 
Implicitly  as  the  court  delivers  it  As  it  is 
sometimes  unknown  what  reason  guides  ju- 
ries to  their  conclusions,  to  aid  your  memory 
in  this  respect,  the  court  reminds  you  that 
the  charge  is  delivered  in  public  in  hearing  of 
the  parties  and  their-  counsel,  and,  if  the 
court  errs  in  the  law,  it  is  easy  to  reach  such 
error,  have  a  rehearing  upon  it,  and  have  it 
corrected ;  but  if  the  jury,  as  they  privately 
deliberate,  undertake  to  usurp  the  functions 
of  the  court,  and  undertakes  to  differ  with 
the  court  as  to  the  law  of  the  case,  it  is  more 
difficult  to  reach,  to  ascertain,  or  correct  any 
such  errors  into  which  you  may  thereby  fall. 
Therefore  the  law  imposes  upon  the  court  the 
responsibility  of  determining  the  law  of  the 
case.  The  province  of  the  jury  is  with  the 
facts.  You  are  exclusively  the  judges  of  the 
testimony,  and  it  Is  your  duty  to  find  the 
facts  from  the  testimony  as  delivered  under 
oath  by  the  witnesses,  and,  having  found  the 
faots,  to  apply  the  law  of  the  case  as  given 
you  by  the  court  I  further  charge  you  that 
the  rule  of  the  road,  as  established  by  the 
laws  of  Georgia,  require  travelers  with  ve- 
hicles, whether  carts,  wagons,  automobiles,  or 
bicycles,  when  meeting,  to  each  turn  to  the 
right,  and  that  it  was  the  duty  of  the  plain- 
tiff to  know  and  observe  the  rule  of  the  road. 
Persons  using  the  public  streets,  as  conscious 
human  agents,  are  bound  to  exerdse  their 
faculties  of  seeing  and  hearing,  and  are  fur- 
ther bound  to  exercise  ordinary  care  to  avoid 
the  consequences  of  the  negligence  of  others 
who  are  using  the  public  streets  by  either 
remaining  away  or  getting  out  of  the  way  of 
probable  or  known  danger  after  they  discover 
it  if  in  the  exercise  of  ordinary  care  and 
prudence  they  should  discover  it  If  a  per- 
son voluntarily  assumes  a  risk  or  does  a 
thing  in  a  dangerous  way  which  can  be  safely 
done,  he  assumes  the  risk  of  what  he  does, 
and,  if  an  accident  occurs  and  injury  results 
to  him  in  consequence  thereof,  he  cannot  re- 
cover; and  in  this  connection  I  charge  yon 
that  if  you  find  from  the  evidence  that  the 
plaintiff's  Injuries  were  occasioned,  wholly 
or  in  part,  by  his  violation  of  the  rule  of  the 
road,  or  in  his  voluntarily  assuming  a  risk 
or  in  doing  a  thing  In  a  dangerous  way 
which  he  could  have  done  in  another  way  in 
safety,  he  cannot  recover.  If  you  find  that 
the  plaintilTs  injuries  were  not  occasioned 
by  the  negligence  of  the  defendant,  he  cannot 
recover.  The  evidence  must  affirmatively 
show  that  the  plaintiff  is  free  from  fault; 
otherwise  he  cannot  recover.  If  you  should 
find  from  the  evidence  that  the  defendant 
was  negligent,  but  that  the  plaintiff  had  a 
dear  chance  to  avoid  the  defendant's  negli- 
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gence,  bnt  assumed  tha  risk  to  himself  oc- 
casioned thereby,  snch  conduct  on  the  part 
of  the  plaintlfT  Is  not  merely  contributory 
negligence,  which  will  lessen  the  amount  of 
his  recovery,  but  Is  such  a  failure  to  avoid 
danger  as  will  defeat  his  right  to  recover  at 
all."  With  regard  to  the  argumentative  In- 
struction that  the  Jury  are  the  judges  of  the 
facts,  and  must  apply  the  facts  to  the  law  as 
pronounced  by  the  court,  we  have  only  to  ob- 
serve that  it  Is  perfectly  proper  for  a  Judge 
to  remind  the  Jury  that  In  civil  cases  they 
are  bound  to  take  the  law  from  the  court, 
but  a  trial  Judge  should  not  be  forced  by  a 
written  request  In  every  case  to  enter  into 
an  argumentative  statement  of  the  reasons 
upon  which  the  rule  rests.  We  see  nothing 
in  the  case  which  would  suggest  a  cautionary 
instruction.  An  accurate  and  clear  state- 
ment of  a  legal  principle,  either  in  the  con- 
crete or  the  abstract,  may  possibly  become  ob- 
scured by  an  extended  philosophical  disquisi- 
tion on  the  rationale  of  the  principle.  In  so 
far  as  the  other  requests  were  correct  and 
applicable,  they  were  covered  by  the  general 
charge.  The  charge  in  its  entirety  was  com- 
prehensive, fair,  and  impartial,  and  presented 
the  law  appropriate  to  the  case. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(132  Ga.  669) 

CHURCHILL  V.  JACKSON. 

(Supreme  Court  of  Geoigia.     May  15,  1909.) 

1.  DoMTCiLE  (§*5*)— Operahoh  of  Law— In- 

TANT. 

It  appearing  that  the  maternal  grandpar- 
ents of  a  child  of  tender  years  had  taken  charge 
of  the  child  and  carried  it  from  the  county  of  its 
mother's  domicile  at  the  time  of  the  latter^s 
death,  the  death  of  the  father  of  the  child  ante- 
dating that  of  its  mother,  and  it  further  appear- 
ing that  subsequently,  as  a  result  of  habeas  cor- 
?us  proceedings  instituted  bv  the  paternal  grand- 
ather  of  the  child,  custody  of  the  child  was 
awarded  to  the  maternal  grandfather,  and  that 
the  latter,  while  having  custody  of  the  child, 
made  application  to  the  ordinary  of  the  county 
of  his  residence  for  appointment  as  guardian  of 
the  person  of  the  child,  a  finding  against  the 
ground  of  the  caveat  to  such  application  for 
guardianship,  on  the  ground  that  the  ordinary 
of  that  county  did  not  have  Jurisdiction  to 
pass  upon  the  application,  was  demanded. 

[Bd.   Note.— For  other  cases,   see   Domicile, 
Cent.  Dig.  {  28;   Dec  Dig.  {  5.*] 

2.  GT7ABDIAN  AND  WaBD  (i  13*)  —  PBOOEED- 
INGS  FOB  APPOINTICSNT— EVIDENCB— ADMIS- 
BIBIUTT. 

An  exemplification  of  the  record  in  a  habeas 
corpus  proceeding  instituted  to  recover  the 
custody  of  the  child  referred  to  above  was  prop- 
erly aamitted  in  evidence,  to  be  considered  sole- 
ly in  passing  upon  the  question  of  the  domicile 
of  the  child. 

[Eld.  Note.— For  other  cases,  see  Quardian  and 
Waid,  Cent  Dig.  M5;   Dec  Dig.  |  13.*] 

8.  GUABDIAN  AND  WaBD  (J  18*)— PBOOEBDINOS 

FOB  Apfointmknt— Svidbngs— Adkissibil- 

ITT. 

The  Jury  trying  the  case  had  noon  them  the 
duty  of  looking  to  the  interest  and  advantages 
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of  the  child,  the  gnaxdianshlp  of  whose  person 
was  involved  In  the  case ;  and  consequently  evi- 
dence as  to  the  financial  condition  or  the  appli- 
cant and  his  wife,  who  were  the  grandfather 
and  grandmother  of  the  child  in  question,  was 
not  irrelevant!  and  was  properly  admitted  for 
the  consideration  of  the  Jury. 
'^£)d.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent.  Dig.  »  45;  Dec  Dig.  §  13.»] 

4.  Evidence  (§  4T1*)  —  Opinion  Evidence  — 
Pbopeb  Pabtieb  to  Raise  Child. 

It  was  error  for  the  court  to  permit  a 
witness  to  testify  that  "Mr.  and  Mrs.  Jackson 
[the  applicant  and  his  wife]  are  proper  parties 
to  raise  and  bring  up  a  female  grandchild.'* 
It  was  competent  for  the  witness  to  detail  and 
describe  the  facts  and  circumstances  which  tend- 
ed to  show  the  fitness  of  the  applicant  for  the 
guardianshin  of  the  child,  but  not  to  state  his 
opinion.  The  jurors  should  have  been  left  to 
form  their  conclusions  from  the  facts  stated  in 
evidence,  untrammeled  by  the  opinion  of  the  wit- 
ness himself. 

[E)d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2149,  2150;   Dec  Dig.  i  471.»] 

5.  Wnxs  (S  421*)- Pbobatb— Collatebai*  At- 

TACK 

The  will  of  the  father  of  the  child  in  oues- 
tion,  which  had  previous! v  been  admitted  to 
probate,  having  been  offered  in  evidence,  it  was 
not  competent  to  collaterally  attacic  the  same. 

fEM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  904;   Dec  Dig.  §  421.*] 

e.   GUABDIAN  AND  WaBD  (§  13*)   —  PBOCEED- 

ING8  FOB  Afpointment—Evidenoe— Admis- 
sibility. 

Testimony  of  the  wife  of  tlie  applicant,  to 
the  effect  that  her  daughter  "gave  her  [the 
child]  to  me,"  was  admissible  for  consideration 
by  the  jury  hi  the  trial  of  the  issues  in  this 
case. 

W^Ed.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent,  Dig.  (  46;  Dec  Dig.  |  13.*] 

7.  Evidence  (§  107  ♦)— Financial  Condition 
—Admissibility. 

Where  the  financial  condition  of  the  resi- 
dent of  any  county  in  this  state  is  material  to 
be  considered,  an  exemplification  of  the  tax  di- 
gest, properly  certified  by  the  clerk  of  the  court 
of  ordinary,  is  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $  200;  Dec  Dig.  $  107.*] 

8.  Guabdian  and  Wabd  (§  11*)— Testamsn- 
tabt  Guabdian— Guabdian  or  Person. 

An  item  of  a  will  in  the  following  language: 
''I  hereby  appoint  my  father,  C.  N.  Churchill, 
guardian  of  my  child,  to  hold,  control,  and  man- 
age the  property  given  her  during  her  minority ; 
and  he  shall  not  be  required  to  give  bond  or  se- 
curity for  the  performance  of  such  trust"— was 
properly  held  by  the  court  below  to  have  the 
effect  of  appointing  C  N.  Churchill  the  testa- 
mentary guardian  of  the  property  only,  and  not  ' 
the  person,  of  the  child  referred  to. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  §  88;   Dec  Dig.  t  II.*] 

9.  No  Otheb  Ebbob. 

No  other  reversible  errors  than  those  which 
have  been  ruled  upon  above  are  made  to  appear 
in  the  record. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Jefferson  Coun- 
ty; R  T.  Rawllngs,  Judge. 

Application  by  W.  A.  Jackson  for  the 
guardianship  of  Anna  Kate  Churchill,  a 
minor.  .C.  N.  Churchill  filed  a  caveat  to  the 
application.  From  a  Judgment  for  applicant, 
the  caveator  brings  error.    Reversed. 


'For  other  cases  see  same  topic  and  sectioxi  NUMBER  In  Dec.  A  Am.  Digs.  1M7  to  dat«b  A  Reporter  Indexes 
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B.  F.  Walker,  Phillips  &  Phillips,  and 
Hines  &  Jordan,  for  plaintiff  In  error.  R.  Ij. 
Gamble  and  Cain  &  Hardeman,  for  defend- 
ant  in  error. 

BE}OK,  J.  This  is  a  contest  for  the  guard- 
ianship of  the  person  of  Anna  Kate  Church- 
ill, the  minor  child  of  Stanley  and  Pearl 
Churchill.  W.  A.  Jackson,  the  applicant  for 
the  guardianship,  is  the  maternal  grandfa- 
ther of  this  child,  and  C.  N.  Churchill,  who 
caveated  this  application,  and  who  asked  to 
be  Appointed  her  guardian,  is  the  paternal 
gprandfather.  Upon  the  trial  the  Jury  return- 
ed a  verdict  for  the  applicant,  and  the  cav- 
eator moved  for  a  new  trial.  The  motion 
having  been  overruled,  he  excepted. 

1.  The  first  ground  of  the  caveat  is  that 
"Anna  Kate  Churchill  is  not  a  resident  of 
Jefferson  county,  but  is  a  resident  of  Warren 
county,  this  state;  and  therefore  this  court 
is  without  jurisdiction  to  grant  such  guard- 
ianship, but  Warren  court  of  ordinary  is 
the  proper  and  only  court  that  can  pass  upon 
such  application  and  appoint  a  guardian  for 
said  Anna  Kate  Churchill."  The  plaintiff  in 
error  insists  that  the  verdict  against  him 
upon  this  ground  is  contrary  to  law  and  with- 
out evidence  to  support  it  At  the  time  of 
the  death  of  the  mother  of  the  child  in  ques- 
tion, the  mother,  who  was  a  widow  and  sur- 
vived her  husband  only  a  few  weeks,  was  a 
resident  of  Warren  county,  as, was  also  the 
husband,  Stanley  Churchill,  at  the  time  of 
his  death.  Consequently  there  can  be  no 
question  that  at  the  time  of  the  death  of  the 
mother  the  domicile  of  Anna  Kate  Churchill 
was  in  Warren  county.  But  custody  of  her 
was  taken  by  her  maternal  grandfather  and 
grandmother,  by  whom  she  was  carried  from 
Warren  county  to  Jefferson  county,  and  sub- 
sequently, upon  habeas  corpus  proceedings 
having  been  sued  out  by  C.  N.  Churchill  to 
recover  possession  and  custody  of  the  child, 
her  custody  was  awarded  to  the  defendant 
In  error  in  this  case ;  and  we  are  of  the  opin- 
ion that  thenceforward,  and  until  lawfully 
changed  again,  the  last-mentioned  county  was 
the  county  of  the  child's  domicile.  In  the 
case  of  Hayslip  v.  Gillis,  123  Ga.  266,  51  S. 
E.  326,  it  is  said:  ''Moreover,  in  that  case 
[Darden  v.  Wyatt,  15  Ga.  414],  the  grand- 
father of  the  minors  took  them  from  the 
county  of  the  domicile  of  their  deceased 
father  and  carried  them  to  his  home  in  anoth- 
er county,  there  to  live  with  him;  whereas, 
as  we  have  shown,  the  minor  in  the  present 
case  was  carried  from  the  county  of  her  de- 
ceased father's  domicile  and  cared  for  by 
persons  who  were  not  her  kin.  Therefore, 
if  the  court  had  broadly  held  in  the  Darden 
Case,  as,  perhaps,  it  might  properly  liave 
done  (see  Lamar  v.  Micou,  114  U.  8.  218,  55 
Sup.  Ct  857,  29  I*  Ed.  94)  that  the  grand- 
father of  an  infant  whose  parents  are  both 
dead  may  change  the  domicile  of  the  infant 
from  one  county  to  another,  so  as  to  vest  in 
the  ordinary  of  the  latter  county  Jurisdiction 


to  appoint  a  guardian,  such  a  decision  would 
not  have  been  contrary  to  the  case  at  bar, 
for  the  reason  just  indicated."  The  father 
and  the  mother  of  the  infant  of  tender  years 
both  being  dead,  and  custody  of  the  child 
having  been  taken  by  the  maternal  grand- 
father, there  being  no  nearer  kin,  and  that 
custody  having  been  solemnly  adjudged  to 
be  proper  and  fit,  and  having  been  continued 
by  the  Judgment  of  the  court  wliich  had 
Jurisdiction  of  the  matter,  it  would  seem 
that  the  place  of  the  domicile  of  those  to 
whom  the  custody  of  the  child  was  awarded 
under  these  circumstances  became  the  domi- 
cUe  of  the  child. 

2.  The  exemplification  of  the  record  in  the 
liabeas  corpus  proceedings,  which  resulted  In 
a  Judgment  awarding  the  custody  of  the 
child  in  question  to  the  defendant  in  error 
here,  was  properly  admitted  in  evidence,  in 
order  that  it  might  be  considered  by  the  Jury 
in  passing  upon  the  question  of  the  domicile 
of  the  infant,  the  right  to  whose  custody  was 
involved  in  the  habeas  corpus  proceedings. 
But  it  was  admissible  only  for  the  purpose 
indicated,  and  the  Jury  should  have  been 
restricted  by  proper  instructions  from  the 
court,  directing  them  to  give  effect  to  this 
evidence  only  in  passing  upon  that  particular 
issue. 

*  3.  The  applicant,  as  a  witness  for  himself 
in  this  case,  was  permitted  to  testify,  over 
the  objection  of  caveator,  that  '*my  wife  and 
myself  are  worth  more  than  $1,000."  The 
objection  urged  was  that  this  evidence  is 
irrelevant*  Inasmuch  as  the  Jury  trying  the 
case  had  upon  them  the  duty  of  looking  to 
the  interest  and  advantages  of  the  chUd,  the 
guardianship  of  whose  person  was  involved 
in  this  case,  evidence  as  to  the  financial  con- 
dition of  the  applicant  and  his  wife,  who 
were  the  grandfather  and  grandmother  of  the 
dilld  in  question,  was  not  irrelevant  but  was 
pertinent  to  the  issues  involved.  This  evi- 
dence was  pertinent  and  material,  and  the 
objection  was  properly  overruled.  Walton  v. 
Twiggs,  91  Ga.  90,  16  S.  E.  313. 

4.  Error  is  assigned  upon  the  ruling  of  the 
court  permitting  C.  A.  Matthews,  a  witness 
for  applicant,  to  testify,  over  the  objection  of 
caveator,  tliat  "Mr.  and  Mrs.  W.  A.  Jackson 
are  proper  parties  to  raise  and  bring  up  a 
female  grandchild."  The  objection  urged  to 
this  evidence  is  based  on  the  ground  that  it 
stated  merely  the  conclusion  and  opinion  of 
the  witness.  The  exception  was  well  taken, 
and  the  objection  urged  to  the  evidence  Just 
stated  should  have  been  sustained.  Although 
the  witness  testified  to  the  facts  and  circiun- 
stances  upon  which  his  opinion  was  based, 
when  he  was  permitted  to  state  his  opinion 
and  his  conclusion,  he  was  permitted  to  ex- 
ercise and  perform  the  function  and  duty  of 
the  Jury.  The  witness  should  have  been  con* 
fined  to  a  statement  of  the  facts  Illustrating 
the  question  as  to  whether  or  not  B£r.  and 
Mrs.  Jackson  were  "proper  parties  to  raise 
and  bring  up  a  female  grandchlld»"  and  the 
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Jury  should  have  been  left  free  to  consider 
those  facts,  unrestricted  by  any  expressed 
opinion  of  the  witness  as  to  whether  or  not 
It  followed,  from  the  testimony  of  this  par- 
ticular witness,  and  others  who  were  called 
to  testify  as  to  the  same  Issue,  that  the  ap- 
plicant and  his  wife  were  suitable  persons  to 
be  intrusted  with  the  rearing  of  the  child. 
"The  opinion  of  a  witness  Is  not  admissible 
In  evidence,  when  all  the  facts  and  circum- 
fitances  are  capable  of  being  clearly  detailed 
and  described,  so  the  Jurors  may  be  able 
readily  to  form  correct  conclusions  there- 
from.'* Mayor,  etc.,  v.  Wood,  114  Ga.  370, 
40  S.  E.  239.  Of  course,  there  are  exceptions 
recognized  by  law  to  this  rule;  but  the  Is- 
fiue  Involved  here  does  not  fall  within  any 
of  the  exceptions.  In  the  case  of  Moore  v. 
Dozler,  128  Ga.  90,  57  S.  E.  110,  It  is  said: 
"Evidence  touching  the  character,  conduct, 
and  reputation  for  lewdness  of  the  mother, 
and  other  evidence  tending  to  throw  light  on 
the  question  at  issue,  was  admissible;  but 
it  was  not  competent  for  witnesses  to  testi- 
fy generally  that  they  thought  that  the  moth- 
er was  an  unfit  person  to  rear  her  children.'* 
What  we  have  said  above  in  regard  to  the 
opinion  evidence  of  the  witness  Matthews  is 
applicable  also  to  that  of  the  evidence  of 
several  other  witnesses,  who  were  permitted 
to  give  in  evidence  their  opinion  touching 
the  fitness  of  Mr.  Jackson  for  taking  charge 
of  and  rearing  his  little  grandchild.  Testi- 
mony of  this  character  should  have  been  ex- 
eluded,  and  the  court  erred  In  overruling  the 
objections  thereto. 

5.  In  another  ground  of  the  motion  for  a 
new  trial  it  is  complained  that  'the  court 
erred  in  permitting  counsel  for  the  appli- 
cant, over  the  objection  of  counsel  for  cave- 
ator, to  have  C.  N.  Churchill,  a  witness  for 
himself,  to  testify  as  follows:  'I  don't  know, 
sir,  who  drew  this  will  for  my  son.  He  had 
it  drawn.  I  know  who  drew  the  will.  This 
is  the  original.  I  drew  that  will.  There  was 
two  wills.  There  was  a  copy.  That  is  the 
will  that  I  drew  from  the  copy.  I  don't  know 
who  drew  the  copy.  I  can't  tell  you.  My 
son  had  the  copy,  and  I  drew  that  other  one 
from  that  copy.  As  to  whether  or  not  this 
will  Is  mine,  and  not  his — no,  sir;  that  is 
not  true.  I  did  not  write  this  will.  It  was 
probably  a  week,  or  probably  more,  before 
my  son's  death,  that  he  signed  this  will.' 
Caveator  objected  to  this  testimony,  on  the 
grounds  that  It  was  irrelevant,  and  because 
the  will  of  Stanley  Churchill,  which  had  been 
probated,  could  not  be  attacked  in  this  way." 
It  is  apparent  that  the  ruling  here  complaln- 
-ed  of  was  error.  The  only  effect  such  testi- 
mony could  have  had  would  have  been  to 
show  the  invalidity  of  the  will,  and  this  was 
neither  the  time  nor  place  for  such  an  at- 
tack upon  the  will.  When  the  will  was  of- 
fered for  probate,  the  issue  of  devisavit  vel 
non  might  have  been  raised,  and  the  conduct 


and  conscience  of  the  witness  might  have 
been  probed  in  an  effort  to  ascertain  before 
a  competent  tribunal  whether  the  will  which 
was  offered  for  probate  was  actually  the  will 
of  Stanley  Churchill,  or  his  father,  C.  N. 
Churchill,  the  witness  whose  testimony  we 
now  have  under  consideration.  But  the  will 
had  been  probated,  and  the  time  for  an  at- 
tack of  this  character  upon  it  had  passed. 

6.  The  court  did  not  err  in  permitting  Mrs. 
Jackson,  the  wife  of  the  applicant,  to  testify, 
in  answer  to  a  question  as  to  how  she  came 
into  possession  of  the  child*  that  "my  daugh- 
ter gave  her  to  me."  The  question  and  an- 
swer were  objected  to  on  the  ground  that  the 
testimony  was  irrelevant ;  but  we  are  of  the 
opinion  that  it  was  a  circumstance  proper 
to  be  considered  by  the  Jury  in  the  trial  of 
the  issues  in  this  case.  Watson  y.  Wamock, 
31  Ga.  715. 

7.  Where  the  financial  condition  of  the  res- 
ident of  any  county  in  this  state  is  materiaZ 
to  be  considered,  an  exemplification  of  the 
tax  digest,  properly  certified  by  the  clerk  of 
the  court  of  ordinary,  is  aJmissible  in  evi-. 
dence.  See,  in  this  connection,  the  case  of 
Clark  V.  Empire  Lumber  Co.,  87  Ga.  744,  18 
S.  E.  826,  and  cases  there  cited. 

8.  The  ninth  item  of  the  will  of  Stanley 
Churchill  is  as  fpllows:  "I  hereby  appoint 
my  father,  0.  N.  Churchill,  guardian  of  my 
child,  to  hold,  control,  and  manage  the  prop- 
erty given  her  during  her  minority ;  and  he 
shall  not  be  required  to  give  bond  or  securi- 
ty for  the  performance  of  such  trust"  This 
item  of  the  will  was  properly  held  by  the 
court  below  to  have  the  effect  of  appointing 
C.  N.  Churchill  the  testamentary  guardian 
of  the  property  only,  and  not  of  the  person, 
of  the  child  referred  to.  The  contrary  in- 
struction, which  was  requested  in  writing 
by  counsel  for  plaintiff  in  error,  was  properly 
refused. 

9.  No  other  reversible  errors  than  those 
which  we  have  indicated  are  made  to  ap- 
pear in  this  record.  The  evidence  was  con- 
flicting; and,  as  the  case  is  remanded  for  an- 
other trial,  we,  of  course,  refrain  from  any 
expression  as  to  the  weight  of  the  evidence 
as  shown  in  this  record. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(6  Qa.  App.  198) 
NORTH  AMERICAN  ACCIDENT  INS.  CO. 
V.  WATSON.    (No.  1,609.) 

(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

1.   INSUBANCE     ({     589*>— SlOK    BSNETIT— NO- 

TiCB  OF  Sickness— Condition  Subsequent. 
A  condition  In  a  policy  of  insurance  for 
sick  benefits,  requiring  that  written  notice  of 
the  sickness  for  which  the  benefit  is  claimed  sliall 
be  given  to  the  companv  within  10  days  from 
the  commencement  of  the  sickness  under  pen- 
alty of  forfeiture,  unless  expressly  stipulated 
to  be  a  condition  precedent,  will  be  treated  as 
a  condition  subsequent,  and  given  a  liberal  con- 
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struction  in   favor   of   the  beneficiary   of  the 
policy. 

[£>d.  Note.— For  other  cases,  see  Insnrance, 
Cent.   Dig.   §§   1328-1836;   Dec   Dig.   $   .')39.*] 

2.  INBUBANOB  (§  539*)— Sick  Bbnkfit^No- 
TicE  or  Sickness— Failubb  to  Give— Ex- 
cuse. 

Where  the  insured  was  suddenly  stricken 
with  some  disease  of  the  brain,  which  rendered 
him  unconscious,  and  made  it  impossible  for 
him  to  give  to  the  company  written  notice  of  his 
sickness  within  the  time  stipulated,  this  fact 
was  legally  sufficient  to  excuse  him  from  a  com- 
pliance with  this  condition  of  the  policy  during 
the  existence  of  such  disability. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1334;   Dec.  Dig.  S  539.*] 

3.  Irsurange  (§  539*)--SiCK  Benefitv—No- 
TiCE  OF  Sickness— Failubb  to  Give— Ex- 
cuse. 

Although  the  time  in  which  the  insured 
shall  give  to  the  company  notice  of  his  sickness 
is  fixed  by  the  contract,  if  his  sickness  makes 
a  literal  compliance  impossible,  he  will  be  ex- 
cused for  the  failure,  if  he  complies  with  his 
contract  in  this  respect  within  a  reasonable 
time  after  it  becomes  possible  for  him  to  do  so, 
or  within  the  time  stipulated  after  the  cause 
preventing  compliance  ceases  to  exist. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1334;    Dec.  Dig.  §  539.*] 

4.  Insurance  (§  646*)  — Sick  Benefit  — Ac- 
tions—Bubden  OF  Proof. 

The  burden  is  on  the  insured  to  excuse  his 
failure  to  comply  with  the  plain,  unambiguous 
terms  of  his  contract.  In  tnis  case  the  insured 
did  not  successfully  carry  this  burden,  and  the 
evidence  affirmatively  shows  that  he  failed  to 
exercise  reasonable  diligence  in  complying  with 
the  terms  of  the  contract  requiring  him  to  give 
written  notice  to  the  insurance  company  of  the 
commencement  of  the  sickness  for  which  he 
claimed  a  benefit 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1666;   Dec.  Dig.  {  646.»1 

(Syllabus  by  the  Court) 

Questions  for  Jurt. 

In  construing  contracts  of  insurance,  the 
substance  should  be  preserved  and  the  intention 
of  the  parties  efiEected  regardless  of  immaterial 
stipulations.  If  it  is  the  purpose  of  the  con- 
tract to  furnish  indemnity  against  loss,  it  is  to 
be  presumed  that  conditions  subsequent  in  a 
contract  of  insurance  will  be  limited  to  those 
objects  which  were  in  the  contemplation  of  the 
parties  when  making  the  contract.  Insurance  is 
designed  to  afford  proper  protection,  and  not  to 
provide  for  profitable  peculation.  In  my  opin- 
ion, it  is  for  the  jury  to  say  from  the  facts 
ana  circumstances  addyced  in  evidence  whether 
the  conditions  subsequent  in  a  policy  of  insur- 
ance are  immaterial  or  material,  and,  If  mate- 
rial, whether  they  were  reasonably  complied 
with;  and  therefore,  it  was  for  the  jury  to 
say  whether  the  notice  of  the  insured's  sick- 
ness was  given  the  company  within  a  reason- 
able time.  The  evidence  w^  sufficient,  in  my 
judgment  to  support  the  verdict  of  the  jury  and 
to  authorize  their  finding  that  the  insured  com- 
plied with  his  contract  within  a  reasonable  time 
after  it  became  possible  for  him  to  do  so. 
(Per  Russell,  J.,  dissenting.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  O.  H.  Watson  against  the  North 
American  Accident  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   'Reversed. 


Tye,  Peeples,  Bryan  &  Jordan,  for  plaintiff 
in  error.  Smith,  Hammond  &  Smith  and  F. 
L.  Neuf ville,  for  defendant  in  error. 

HILL,  C.  J.  Watson  sued  the  North  Amer- 
ican Insurance  Company  In  a  Justice's  court 
for  $100,  claimed  as  a  sick  benefit  under  a 
policy  issued  to  him  by  the  company.  He 
obtained  a  Judgment  for  the  full  amount, 
and  on  appeal  to  the  superior  court  the  Jury 
found  a  verdict  in  his  favor  for  this  amount 
The  company  filed  a  motion  for  a  new  trial, 
which  was  overruled.  The  insurance  com- 
pany defended  on  the  sole  ground  that  the 
plaintiff  had  forfeited  his  right  to  the  sick 
benefit  claimed  by  him  under  the  policy  be- 
cause of  his  failure  to  comply  with  the  fol- 
lowing express  condition  thereof:  "Written 
notice  of  any  injury,  fatal  or  nonfatal,  or  of 
any  sickness  for  which  claim  can  be  made, 
shall  be  given  to  the  company  at  its  home 
office  at  Chicago,  within  ten  days  of  the  oc- 
currence of  the  accident  or  commencement 
of  the  sickness,  and  failure  to  give  such  writ- 
ten notice  within  ten  days  from  the  date 
when  it  becomes  possible  to  give  such  notice 
of  injury,  or,  in  case  of  sickness,  within  ten 
days  from  date  of  commencement  of  sick- 
ness, shall  invalidate  any  and  all  claims  un- 
der this  policy."  The  company  admitted 
that  it  had  received  written  notice  from 
the  plaintiff  of  his  sickness,  but  claimed  that 
this  notice  had  not  been  received  by  it  either 
at  its  home  ofilce  in  Chicago  or  elsewhere 
within  10  days  from  the  commencement  of 
the  plaintilTs  sickness  as  required  by  this 
stipulation  of  the  policy.  The  plaintiff  re- 
plied to  this  defense  by  the  allegation  that 
he  had  been  providentially  prevented  from 
giving  the  written  notice  within  the  10  days 
because  of  mental  and  physical  incapacity 
caused  by  his  sickness,  and  that,  after  he 
had  recovered  suflacientiy  to  give  the  notice 
required  by  this  condition  of  his  policy,  be 
did  so  with  all  reasonable  and  proper  dili- 
gence. By  an  amendment  to  his  petition  he  , 
alleged  that  the  company  had  waived  bis  ' 
failure  to  give  the  notice  within  the  time 
stipulated,  by  sending  to  him,  through  its 
agent,  a  blank  form  for  the  purpose  of  hav- 
ing him  prepare  and  send  the  notice  to  it, 
which  he  did  as  soon  as  he  received  the 
blank.  The  question  for  decision  arises  on 
the  construction  of  this  condition  of  the  con- 
tract. 

Some  authorities  hold  that,  where  the  lan- 
guage is  plain  and  unambiguous  and  manda- 
tory in  its  character,  its  terms  cannot  be  en- 
larged by  Judicial  construction,  but  demand 
strict  compliance  with  the  letter  of  the  con- 
tract, and  that  liability  cannot  in  any  event 
survive  a  failure  to  comply  literaUy  with 
its  requirements  in  this  respect  Gamble  t^ 
Accident  Assurance  Company,  4  Ir.  R.  O.  L. 
204;    Fatten  v.  Employers'  Liability  Assnr- 
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ance  Corporation,  20  Law  Rep.  (Ir.)  93.  Oth- 
er authorities  take  a  more  liberal  view,  and 
hold  that  stipulations  as  to  time  in  which 
notice  of  injury,  loss,  t)r  sickness  for  which 
indemnity  is  claimed  is  required  to  he  given 
are  not  necessarily  and  in  every  Instance  to 
be  literally  complied  with  in  order  to  pre- 
vent a  forfeiture  of  the  policy.  Unless  these 
provisions  are  expressly  stipulated  to  be  con- 
ditions precedent,  they  should  be  treated  as 
conditions  subsequent  and  given  a  liberal 
construction  in  ^vor  of  the  benefldary  of 
the  policy  to  prevent  a  forfeiture.  The  con- 
dition that  notice  shall  be  given  operates  up- 
on the  contract  of  insurance  only  subsequent 
to  the  fact  of  loss,  injury,  or  sickness,  and 
it  should  therefore  receive  a  liberal  and  rea- 
sonable construction  in  favor  of  the  benefi- 
ciary under  the  contract  Nlblack  on  Acci- 
dent Insurance  and  Benefit  Societies,  |  417; 
Woodmen  Accident  Association  v.  Pratt,  02 
Neb.  673,  87  N.  W.  546,  55  L.  R  A.  291,  89 
Am.  St.  Rep.  777.  It  is  settled  by  an  over- 
whelming weight  of  authority  that  where 
the  failure  to  give  prompt  notice  is  not  due 
to  the  negligence  of  the  insured  or  benefi- 
ciary, but  such  compliance  has  been  prevent- 
ed and  rendered  impossible  by  an  act  of 
God,  this  would  furnish  a  sufficient  legal  ex- 
cuse for  the  delay  in  giving  the  stipulated 
notice,  and  this  doctrine  has  been  applied 
in  cases  In  which  a  specified  time  for  the  giv- 
ing of  the  notice  has  been  fixed  by  the  con- 
tract The  theory  of  these  cases,  as  stated 
by  Cooley  (4  Briefs  on  the  Law  of  Insurance, 
8462),  is  that  "it  could  not  have  been  in  the 
contemplation  of  the  parties  that  if  the  in- 
sured, who  was  required  to  give  the  notice, 
was  unable  to  do  so  by  reason  of  the  very 
accident  against  which  indemnity  was  given, 
be  should  therefore  lose  such  indemnity 
through  no  fault  of  his  own."  Reed  v.  Loyal 
Protective  Association  (Mich.)  117  N.  W.  600; 
87  Insurance  Law  Journal,  1024;  Brown  v. 
Fraternal  Accident  Association,  18  Utah,  265, 
55  Pac.  68;  Comstock  v.  Fraternal  Accident 
Association,  116  Wis.  882,  93  N.  W.  22; 
Hayes  v.  Continental  Casualty  Co.,  98  Mo. 
App.  410,  72  S.  W.  135;  Insurance  Company 
V.  Boykln,  12  Wall.  433,  20  L.  Ed.  442 ;  Wood- 
men Accident  Association  v.  Pratt,  62  Neb. 
674^  87  N.  W.  546,  55  L.  B.  A.  291,  89  Am. 
St  Bep,  777.  The  Supreme  Court  of  Georgia 
In  the  case  of  United  Benefit  Society  v.  Free- 
man, 111  Ga.  855,  86  S.  E.  764,  in  a  policy 
where  the  condition  as  to  notice  to  be  given 
was  expressly  stipulated  to  be  a  condition 
precedent,  clearly  recognizes  that  impossibil- 
ity of  performance  by  the  insured  would  be  a 
sufficient  legal  excuse  for  a  failure  to  give 
the  notice  within  the  time  required  by  the 
terms  of  the  policy.  In  that  case  the  court 
holds,  however,  that  the  evidence  was  not 
sufficient  to  support  the  finding  that  it  was 
impossible  for  the  plaintiff  to  give  the  notice 
to  the  society  within  ten  days  from  the 
datft  of  his  injury.    We  deduce  the  proposi- 


tion from  the  authorities  cited  that  where 
the  insured  is  suddenly  stricken  with  some 
disease  of  the  brain  which  renders  him  un- 
conscious, and  makes  it  impossible  for  him  to 
give  to  the  company  within  the  time  stipulate 
ed  written  notice  of  his  sickness,  this  fact 
Is  legally  sufficient  to  excuse  him  from  a 
compliance  with  this  condition  of  the  policy 
during  the  existence  of  such  disability.  We 
are  also  of  the  opinion  that,  although  the 
t^me  in  which  the  insured  should  give  to  the 
company  written  notice  of  his  sickness  is 
fixed,  if  the  sickness  itself  makes  a  literal 
compliance  impossible,  giving' the  notice  re- 
quired within  a  reasonable  time  after  it  be- 
comes possible  to  do  so,  or  within  the  time 
stipulated  after  the  cause  preventing  prior 
compliance  has  ceased  to  exist,  would  be  suf- 
ficient to  prevent  a  forfeiture.  McFarland  v. 
U.  S.  Mutual  Accident  Association,  124  Mo. 
204,  27  S.  W.  436 ;  Woodmen  Accident  Asso- 
ciation V.  Pratt,  supra.  The  questlons'of  the 
sufficiency  of  the  excuse  offered,  and  the 
diligence  of  the  beneficiary  in  giving  the  no- 
tice after  the  removal  of  the  disability,  are 
generally  questions  of  fact,  to  be  determined 
by  the  jUry,  according  to  the  nature  and  cir- 
cumstances of  each  individual  case. 

The  material  facts  in  the  case  now  under 
consideration  are  not  controverted.  On  July 
20,  1907,  the  Insured,  while  walking  on  the 
streets  in  Macon,  was  suddenly  stricken  with 
some  disease  of  the  brain  which  rendered  him 
unconscious.-  He  was  taken  to  a  hospital, 
where  he  remained  under  constant  treatment 
for  16  days.  During  the  first  five  days  he 
was  totally  unconscious,  the  remainder  of 
the  time  he  had  lucid  intervals,  but,  accord- 
ing to  the  testimony  of  his  physician,  during 
the  entire  16  days  he  was  incapable  of  trans- 
acting any  business.  On  August  5th  he  was 
sufficiently  restored  to  be  removed  to  his 
home,  some  10  miles  in  the  country.  Accord- 
ing to  his  own  testimony,  as  soon  as  he  ar- 
rived at  his  home,  he  sent  for  his  family  phy- 
sician, and  on  the  next  day  after  his  arriv- 
al he  secured  his  policy,  with  a  blank  copy 
of  the  notice  required  to  be  given  of  his  si<!k- 
nees,  and  asked  the  physician  to  aid  him  in 
making  it*  out  by  filling  in  the  statement  to 
be  made  as  to  his  condition  by  his  attending 
physician.  The  doctor  suggested  that  the 
physician  who  had  attended  him  while  he 
was  in  the  hospital  in  Macon  was  the  proper 
one  to  make  this  statement,  and,  acting  on 
this  suggestion,  the  blank  was  Inclosed  and 
sent  through  the  mall  to  this  physician  at 
Macon,  with  the  request  that  he  complete  it 
and  return  it  to  the  insured.  The  Insured 
further  testified  that  he  did  not  hear  from 
the  physician  in  Macon  for  some  time,  and 
he  thereupon  wrote  him  a  letter  asking  the 
cause  of  the  delay,  and  received  a  reply  stat- 
ing that  the  blank  notice  had  been  misplaced. 
It  does  not  appear  definitely  in  the  testimony 
how  long  the  Insured  waited  before  writing 
this  second  letter  to  the  physician  in  Macon, 
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but  it  Is  fairly  dedncible  from  tbe  testimony 
that  he  did  wait  for  several  weeks,  for  he 
testified  that  immediately  on  hearing  from 
the  physician  he  wrote  to  the  agent  of  the 
company  at  Atlanta  on  the  29th  of  August, 
requesting  him  to  send  him  another  blank 
notice,  which  notice  he  received  on  the  30th 
of  August,  and  that  he  thereupon  filled  out 
the  notice  and  mailed  it  to  the  company  at 
Chicago,  and  it  was  received  by  the  company 
on  the  9th  of  September.  It  therefore  ap- 
pears that  the  company  did  not  receive  the 
stipulated  notice  for  a  period  of  50  days  from 
the  time  the  insured  was  first  stricken  with 
the  sickness  for  which  he  claimed  the  bene- 
fit It  is  clearly  established  by  the  evidence 
that  he  was  mentally  and  physically  incapa- 
ble of  transacting  any  business  or  complying 
with  the  condition  of  the  policy  as  to  the  no- 
tice during  the  first  16  days  after  his  sickness 
and  while  he  was  in  the  hospital  in  Macon, 
but  it'  does  not  appear  that  this  disability 
continued  to  exist  after  his  arrival  at  his 
home  on  August  6th.  It  does  appear  from 
his  own  evidence  that,  immediately  on  his 
arrival  at  home,  he  realized  the  importance 
of  sending  the  notice  to  the  company,  and 
undertook  to  do  so.  It  is  reasonable,  there- 
fore, to  infer  that  he  was  mentally  and  phys- 
ically capable  of  complying  with  this  stipula- 
tion of  his  contract  from  the  time  of  his  ar- 
rival at  home  on  August  5th  to  the  time  when 
he  did  actually  comply  with  it  by  sending  the 
notice  which  was  received  by  the  company  on 
September  9th.  Whether  he  exercised  all 
reasonable  diligence  during  this  time  in  com- 
plying with  the  requirements  of  his  policy 
would  be  a  question  for  determination  by  the 
Jury,  if,  under  his  own  testimony,  there  was 
any  doubt  on  the  question.  It  is  true  he 
states  generally  that  for  the  entire  10  weeks 
of  his  sickness  he  was  unable  to  attend  to 
business,  and  was  really  not  able  to  attend 
to  business  when  he  did  return  to  his  work  on 
September  28th ;  but  this  general  conclusion 
of  his  cannot  overcome  the  specific  facts  stat- 
ed by  him  showing  that  he  was  mentally  and 
physically  able  to  attend  to  the  giving  of  the 
notice  to  the  company  under  his  contract; 
for,  as  a  matter  of  fact,  he  did  send  the  no- 
tice to  his  physician  at  Macon  on  August  6th. 
No  reason  appears  why  he  could  not  have 
sent  this  notice  directly  to  the  company.  It 
does  not  appear  that  any  special  form  of  no- 
tice was  necessary.  The  condition  of  the 
policy  simply  required  that  written  notice  of 
his  sickness  should  be  given  to  the  company 
at  Chicago.  It  seems,  too,  that  he  was  guilty 
of  laches  in  waiting  for  at  least  three  weeks 
to  hear  from  the  physician  in  Macon  before 
writing  to  him  to  know  the  cause  of  the  de- 
lay. He  does  not  give  any  reason  why  it  was 
necessary  for  him  to  wait  so  long  a  time. 
The  law  imposed  upon  him  the  burden  of 
showing,  by  a  preponderance  of  the  evidence, 
that  he  was  incapable,  mentally  or  physically, 
of  complying  with  tills  requirement  of  his 
policy  from  the  time  that  he  was  taken  sick 


to  the  time  when  he  did  actually  comply 
with  it  by  sending  the  notice.  It  was  his 
duty  to  show,  to  the  satisfaction  of  the  jury, 
that  he  was  incapable,  on  account  of  his 
physical  or  mental  condition,  of  giving  this 
notice,  either  within  10  days  after  his  dis- 
ability to  do  so  had  been  removed,  which  was 
the  measure  of  diligence  agreed  on  by  the 
parties  to  the  contract,  or,  at  least,  that  in 
the  exercise  of  all  reasonable  diligence,  he 
could  not  have  done  so  sooner  than  when  he 
did  actually  give  the  notice  as  required  by 
his  contract.  The  defense  set  up  in  this  case 
cannot  be  regarded  as  purely  technical.  There 
are  substantial  reasons  why  notice  of  the 
commencement  of  the  sickness  within  the 
time  stipulated,  or,  at  least,  within  a  reason- 
able time  thereafter,  would  be  important  to 
the  company  for  the  purpose  of  determining 
its  liability  for  the  benefit  claimed.  While 
this  court  is  reluctant  to  adopt  any  construc- 
tion of  an  insurance  contract  which  would 
deprive  the  insured  of  the  benefits  of  his  poli- 
cy, and  will  not  do  so  unless  convinced  that 
such  construction  is  demanded  by  the  law  and 
the  evidence,  under  the  facts  of  this  case, 
we  are  clearly  of  the  opinion  that  the  plain- 
tiff not  only  failed  to  carry  the  burden  which 
the  law  Imposed  upon  him,  but  did,  by  his 
own  testimony,  afllrmatively  show  that  he 
failed  to  comply  with  the  plain,  unambiguous 
terms  of  hia  contract  without  a  sufiScient  le- 
gal excuse. 

There  is  no  evidence  whatever  that  the 
company  waived  a  performance  by  the  plain- 
tiff of  this  condition  of  the  contract  The 
only  evidence  relied  upon  by  the  plaintiff  as 
showing  a  waiver  is  the  fact  that  the  com- 
pany's agent  at  Atlanta  sent  him  a  blank 
for  the  purpose  of  giving  the  notice;  but  it 
is  .undisputed  that  the  agent  did  not  know 
that  the  plaintiff  had  been  sick,  or  that  he 
had  not  given  the  notice  as  required  when  he 
sent  the  blank  in  compliance  with  his  request 
In  his  letter  to  the  agent  asking  for  a  blank, 
the  plaintiff  did  not  inform  him  even  that  he 
had  been  sick,  and  in  the  letter  there  was  no 
intimation  given  to  the  agent  that  the  plain- 
tiff had  forfeited  the  benefits  of  his  policy  by 
a  failure  to  comply  with  any  of  its  condi- 
tions. 

Judgment  reversed. 

POWELL,  J.  (specially  concurring).  I 
agree  that  the  condition  as  to  notice  is  prima 
facie  reasonable.  I  agree  that  the  time  dur- 
ing which  the  insured  by  reason  of  his  men- 
tal incapacity  was  prevented  from  sending 
the  notice  is  not  to  be  counted  as  a  part  of 
the  10  days.  I  think,  however,  that  when  he 
had  had  10  days  after  excluding  from  the 
calculation  the  period  of  his  mental  or  phys- 
ical incapacity  to  send  the  notice,  and  had 
not  sent  it,  hia  right  to  sue  on  the  policy 
ended. 

RUSSELL,  J.  (dissenting).  I  concur  in  the 
propositiouB  stated  in  the  first  three  head 
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notes,  bat  I  cannot  agree  to  Bet  aside  the 
finding  of  tbe  jury  in  this  case  upon  a  ques- 
tion which  it  was  their  sole  province  to  de- 
termine. It  is  conceded  in  the  opinion  of 
the  majority  that  the  stipulation  of  the  con- 
tract which  affords  the  insurance  company 
its  sole  excuse  for  claiming  a  forfeiture  of 
the  sick  benefits  which  the  jury  found  that 
the  c^efendant  in  error  was  entitled  to  re- 
cover (to  wit,  the  condition  that  "written 
notice  of  any  injury,  fatal  or  nonfatal,  or  of 
any  sickness  for  which  claim  can  be  made, 
shall  be  given  to  the  company  at  its  home 
office  at  Chicago  within  ten  days  of  the  oc- 
currence of  the  accident  or  commencement 
of  the  sickness,  and  failure  to  give  such 
written  notice  •  ♦  ♦  in  case  of  sick- 
ness, within  ten  days  from  the  date  of  com- 
mencement of  sickness,  shall  invalidate  any 
and  all  claims  under  this  policy")  must  he 
treated  as  a  condition  subsequent  and  not 
as  a  condition  precedent,  nor  as  an  essential 
warranty  on  the  part  of  the  insured.  In 
Southern  Life  Insurance  Company  v.  Wilkin- 
son, 53  Ga.  536,  the  Supreme  Court  held 
that,  if  there  was  any  variation  in  the  con- 
ditions of  the  policy  which  changed  the 
nature  or  extent  or  character  of  the  risk, 
failure  to  fulfill  the  conditions  would  avoid 
the  policy,  but  held,  further,  in  the  sixth 
division  of  the  opinion  that  "the  question  as 
to  giving  notice  of  the  death  of  the  person 
whose  life  was  insured  to  the  company 
within  a  reasonable  time  was  one  for  the 
jury,  under  proper  instructions,  to  be  given 
in  the  charge,  and  was  not  to  be  absolutely 
passed  upon  by  the  court"  And  the  court 
ruled  that  it  was  not  error  to  refuse  to 
charge  the  jury  as  requested  by  the  insur- 
ance company  that  a  delay  for  several 
months  to  give  notice  of  the  death  of  the 
party  whose  life  was  insured  would  be  fail- 
ure to  give  notice  in  a  reasonable  time.  I 
conceive  the  proper  rule  as  to  conditions 
subsequent  in  a  policy  of  insurance,  such  as 
to  give  notice  similar  to  that  embodied  in 
the  contract  now  under  consideration,  to  be 
that  the  stipulation  will  be  held  to  be  com- 
plied with  if  there,  is  compliance  within  a 
reasonable  time,  and  that  the  jury  are  the 
iBole  judges  as  to  whether  such  conditions 
subsequent  have  been  reasonably  complied 
with.  Unlike  conditions  precedent,  condi- 
tions subsequent,  embodied  in  a  contract  of 
insurance,  do  not  affect  the  nature,  extent, 
or  character  of  the  risk;  and,  if  the  condi- 
tions precedent  or  warranties  on  the  part 
of  the  insured  are  shown  to  have  been  ful- 
filled, and  the  insured  has  paid  all  the  prem- 
iums which  by  his  contract  he  has  been  re- 
quired to  pay,  no  construction  should  be  in- 
dulged which  would  enable  the  insurer,  by 
the  use  of  an  unsubstantial  technicality,  to 
defeat  an  honest  claim  of  the  insured  to  the 
Indemnity  promised  him  by  the  contract 
The  great  learning  of  Judge  Bleckley  was 
never  more  pithily  expressed  than  in  the 


statement:  "Insurance  is  business,  and  not 
elaborate  and  expensive  trifling."  Mobile  Fire 
Department  Insurance  Co.  v.  Coleman,  68 
Ga.  257. 

In  this  case  my  Brethren,  conceding  that 
the  evidence  shows  that  the  insured  could 
not  give  the  stipulated  notice  within  the  10 
days  required  by  the  contract  and  admitting 
that  within  a  certain  period  thereafter  a 
notice  would  have  been  efiicacious,  neverthe- 
less hold  that  the  notice  given  by  the  insured 
at  a  later  period  by  a  few  days  comes  too 
late,  and  the  insured's  benefits  must  be  lost 
to  him  because  notice  was  not  given  3  weeks 
sooner.  Of  what  materiality  is  this  stipula- 
tion? If  it  be  reasonable  at  all,  especially  as 
to  the  requirement  which  requires  notice  ot 
a  fatal  accident  to  be  given  withhi  10  days 
or  else  the  benefits  will  be  lost  (although  no 
one  but  the  deceased  may  know  that  he  has 
a  policy,  and  it  may  not  De  discovered  for 
more  than  ten  days  after  his  death  by  acci- 
dent), and  if  it  be  conceded  that  there  may 
be  instances  of  reasonable  cause  for  delay, 
and  that  notice  may  be  given  after  the  10 
days  which  can  properly  be  held  to  have 
been  given  within  a  reasonable  time,  then  it 
seems  to  me  clear  that  it  is  for  the  jury, 
and  for  the  jury  alone,  judging  the  question 
by  the  peculiar  facts  of  the  special  case  be- 
fore them,  to  determine  whether  the  condi- 
tion has  been  so  substantially  complied  with 
as  to  render  the  fact  that  it  was  not  sooner 
complied  with  immaterial.  In  my  ophiiion 
(based  upon  that  of  Chief  Justice  Bleckley), 
when  one  pays  his  money  for  insurance, 
whether  it  be  life,  fire,  or  accident  insurance, 
and  the  bona  fides  of  his  claim  for  indemnity 
under  the  contract  of  insurance  cannot  be 
questioned,  no  stipulation  of  the  contract 
which  is  immaterial  in  the  ascertainment  of 
the  honesty  and  justness  of  the  claim  should 
be  permitted  to  defeat  his  just  demand.  If 
it  be  said  that  the  purpose  of  the  notice  is 
to  give  the  insurer  an  opportunity  of  ascer- 
taining whether  the  insured  was  really  sick, 
and  the  notice  confessedly  was  not  given  un- 
til after  the  insured  was  well,  how  can  it 
be  said  that  the  rights  of  the  insurance  com- 
pany were  materially  affected  by  the  notice 
having  been  given  three  weeks  and  four 
days  after  the  insured  recovered  from  his 
sickness,  rather  than  two  days  after  he  had 
actually  recovered?  As  said  by  Judge  Bleck- 
ley in  the  Coleman  Case,  supra:  "The  Code 
governs  the  contract,  and  the  construction 
of  the  Code  is  settled,  to  the  effect  that  what 
is  wholly  immaterial  to  the  risk  is  so  utterly 
Immaterial  that  the  yea  or  nay  of  it  will  not 
render  the  policy  void.  If  this  be  the  true 
meaning  of  the  Code,  even  an  express  stipu- 
lation by  the  parties  that  the  validity  of  the 
policy  shall  depend  upon  Immaterial  as  well 
as  material  matters  is,  at  bottom,  an  attempt 
to  repeal  the  law.  Such  a  stipulation  is 
itself  immaterial  in  the  sense  of  being  idle 
and  nugatory.     The  Code,  instead  of  rele- 
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gating  to  the  parties  the  subject  of  mate- 
riality, holds  possession  of  it  for  rational  and 
honest  adjudication  by  the  tribunals  of  the 
country.  Whoever  makes  a  contract  of  in- 
surance in  this  state  must  submit  to  have 
its  force  and  effect  governed  by  the  statutory 
provisions  applicable  to  that  class  of  con- 
tracts. There  is  a  public  policy  involved  in 
standing  by  substance.  Insurance  Is  busi- 
ness, and  not  elaborate  and  expensive  tri- 
fling. Of  course,  what  is  in  any  degree  mate- 
rial should  be  allowed  its  due  effect;  but 
the  absolutely  immaterial  should  count  for 
nothing."  This  was  the  criterion  established 
by  the  Supreme  Court  for  determining  as  to 
the  binding  force  even  of  representations  of 
the  assured  warranted  to  be  true.  And 
much  less  then  should  a  condition  subse- 
quent, which,  In  my  view,  Is  utterly  Imma- 
terial to  the  validity  of  the  contract,  and 
which  does  not  touch  Its  substance,  be  per- 
mitted to  defeat  a  claim  whose  honesty  is 
unchallenged,  and  whose  merit  has  been  as- 
serted by  the  solemn  verdict  of  a  jury.  If 
Watson  had  never  given  any  notice,  and  the 
circumstances  had  been  such  as  to  authorize . 
the  jury  to  find  that  he  was  not  excused 
therefrom,  the  circumstance  that  he  had 
failed  to  give  the  notice  might  tend  to  dis- 
credit the  bona  fides  of  his  claim,  but  mere 
failure  to  give  notice  could  not  defeat  it  If 
a  jury  was  authorized  to  find,  and  did  find, 
that  the  c^trcumstances  were  such  as  that  he 
was  excused  from  giving  notice.  I  think 
that  the  jury  were  as  much  authorized  to 
find  that  Watson  (whom  the  evidence  does 
not  show  to  have  been  well,  although  con- 
valescent) was  as  much  to  be  relieved  from 
literal  compliance  with  the  stipulation  in  re- 
gard to  the  10-days  notice  at  the  time  when 
the  notice  was  finally  sent  as  he  could  prop- 
erly have  been  excused  (according  to  the 
opinion  of  my  Brethren)  at  the  time  that  he 
first  sent  the  notice  to  the  physician.  As 
to  whether  the  notice,  if  ever  given,  was 
given  in  a  reasonable  time,  was  a  question 
purely  for  the  jury,  and  their  finding,  ap- 
proved by  the  learned  trial  judge,  meets 
my  hearty  concurrence.  If  it  is  the  purpose 
of  a  contract  of  Insurance  to  honestly  fur- 
nish indemnity  against  loss,  the  substance  of 
the  contract  should  be  preserved,  regardless 
of  Immaterial  technical  stipulations.  It  Is 
not  to  be  snpposed  that  it  was  within  the 
contemplation  of  the  parties  to  this  contract 
of  insurance  that  an  honest  claim  for  indem- 
nity, purchased  by  the  Insured's  payment  of 
the  required  premiums  for  that,  sole  pur- 
pose, should  be  defeated  because  of  noncom- 
pliance with  stipulations  designed  solely  for 
the  protection  of  the  insurer  against  fraud, 
and  where  it  could  not  be  contended  that 
compliance  would  either  increase  or  dimin- 
ish the  true  amount  to  which  the  beneficiary 
would   be   entitled  in   return  for  the  pre- 


miums. Insurance  premiums  are  not  de- 
signed wholly  for  the  profit  of  the  insurer, 
but  also  partly  for  the  protection  of  the  in- 
sured. The  presumption  may  be  Indulged 
that  the  insurer  caused  conditions  subse- 
quent to  be  ingri^fted  for  his  proper  protec- 
tion against  fraud,  but  If  provisions  are  in- 
serted which  apparently  can  serve  no  pur- 
pose other  than  to  afford  an  excuse  to  de- 
feat a  liability  which,  according  to  thd  sub- 
stance of  the  contract,  is  just,  such  stipula- 
tion should  be  disregarded  as  Immoral,  ille- 
gal, and  void.  In  construing  the  condition 
subsequent  in  a  contract  of  insurance,  it  can 
properly  be  assumed  that  proper  protection, 
and  not  profitable  peculation,  was  what 
was  within  the  contemplation  of  the  parties 
at  the  time  of  the  contracL 


(6  Ga.  App.  1S9) 
GARBUTT  LUMBER  CO.  v.  WALKER  et  al. 

(No.  1,590.) 
(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

1.  Fbaud  (§§  20,  46*)— Reliance  on  False 
Repbesentation— Actions  —  Dbclabation 
— sufficienct. 

There  was  no  error  in  sustaining  the  de- 
murrer and  dismissing  the  plaintifiTs  petition. 
To  recover  in  an  action  for  deceit,  it  must  ap- 
pear, not  only  that  the  representation  made  was 
false,  to  the  knowledge  of  the  party  making  it, 
but  that  the  plaintiff  parted  with  his  money  on 
the  faith  of  the  false  representation.  A  dec- 
laration which  fails  to  allege  that  the  plaintiff 
parted  with  his  money  on  the  faith  of  the  false 
representation  is  totally  defective. 


[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S§  17,  41;   Dec.  Dig.  §§  20,  4G.»] 

2.  Limitation  of  Actions  (|  100*)— Fbaud— 
Disco VEBY— Reasonable  diligence. 

Under  the  allegations  of  the  petition,  the 
suit  was  barred  by  the  statute  of  limitations. 
The  rule  laid  down  in  section  3785  of  the  Civil 
Code  of  1895,  to  the  effect  that  in  cases  of  fraud 
the  i>eriod  of  limitation  shall  mn  only  from 
the  time  of  its  discovery,  does  not  operate  in 
favor  of  a  plaintiff  who  might,  by  the  exercise 
of  ordinary  diligence,  have  made  such  discovery. 
The  petition  now  under  review  makes  a  case 
where  the  exercise  of  such  diligence  would  have 
resulted  in  discovering  the  defendant's  alleged 
fraud,  if  any  there  was,  and  states  no  sufiBcient 
or  satisfactory  reason  or  excuse  for  the  plain- 
tifiTs  failure  to  nse  such  diligence.  Consequent- 
ly there  was  no  error  in  dismissing  the  action. 
Little  V.  Reynolds,  101  Ga.  594,  28  S.  B..919 
(1)  (2). 

[E>d.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §  490 ;   Dec.  Dig.  §  100.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Fitzgerald;  D. 
B.  Jay,  Judge. 

Action  by  the  Garbutt  Lumber  CJompany 
against  Nancy  Walker  and  others.  Judg- 
ment for  defendants,  and  plaintifT  brings  er- 
ror.   Affirmed. 

Hal  Lawson,  for  plaintiff  in  error.  M.  B. 
Land,  Eason  &  Bull,  and  Haygood  &  Cutta^ 
for  defendants  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


•For  other  caies  see  same  toplo  and  section  NUMBER  in  Dee.  A  Am.  Digi.  1907  to  date,  A  Reporter  Indexes 
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MOSES  y.  STATE. 


(«  Ga.  App.  251) 

MOSES  ▼•   STATE.     (No.  IfiiZ.) 

(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

1.  Abbest  (I  70*)--DuTT  TO  Bring  Beto&b 
Judicial  Officer. 

An  oiScer,  arresting  under  a  warrant, 
should  exercise  reasonable  diligence  in  bringing 
the  person  arrested  before  a  judicial  officer  au- 
thorized to  examine,  commit,  or  receive  bail. 
While  the  officer  has  authority  to  imprison  the 
person  arrested  before  commitment  trial,  he 
should  not  do  so  arbitrarily  and  without  rea- 
sonable cause. 

[Ed.  'Note.— For  other  cases,  see  Arrest,  Gent 
Dig.  §  172;  Dec  Dig.  i  70.»] 

2.  Obstbuctino  Justice  (8  3*)  —  Resisting 
Execution  of  Warrant  of  Arrest— Force 
—"Obstruct,  Resist,  or  Oppose." 

The  words  "obstruct,  resist,  or  oppose,'*  as 
used  in  the  statute  making  it  an  offense  to  ob- 
struct the  execution  of  legal  process  (Pen.  Code 
1896,  ^  306),  imply  forcible  resistance. 

[Bd.  Note.— For  other  cases,  see  Obstructing 
Justice,  Cent.  Dig.  S  4 ;  Dec.  Dig.  S  3.*] 

8.  Obstructing  Justice  (i  3*)  —  Resisting 
Execution  of  Warrant  of  Arrest. 

The  verdict  is  without  any  evidence  to  sup- 
port it 

[Bd.  Note.— For  other  cases,  see  Obstructing 
Justice,  Cent  Dig.  $  4 ;  Dec.  Dig.  ^  8.*J 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Blakely;  W.  A. 
Jordan,  Judge. 

Whit  Moses  was  convicted  of  resisting  an 
officer,  in  violation  of  Pen.  Code  1895,  i  306» 
and  he  brings  error.    Reversed. 

Moses  was  convicted  of  a  violation  of  sec- 
tion 306  of  the  Penal  C:k>de  of  1895  which  Is 
in  the  following  language:  *lf  any  person 
shall  knowingly  and  willfully  obstruct,  re- 
sist, or  oppose  any  officer  of  this  state,  or 
other  person  duly  authorized.  In  serving,  or 
attempting  to  serve  or  execute,  any  lawful 
process,  or  order,  ♦  •  •  he  shall  be 
guilty  of  a  misdemeanor."  The  evidence, 
briefly  stated,  is  as  follows:  The  deputy 
sherifif  of  the  county  of  Early  arrested  Moses 
under  a  warrant,  duly  issued  by  a  Justice 
of  the  peace,  charging  him  with  the  offense 
of  wife-beating.  Moses  Inade  no  resistance, 
but  took  the  arresting  officer  in  his  buggy 
and  drove  witti  him  to  the  jail.  When  Moses 
was  arrested,  a  white  citizen  In  the  store 
where  he  was  arrested  offered  to  the  deputy 
sheriff  to  then  and  there  go  upon  his  bond. 
l?he  officer  refused  to  take  bond.  This  same 
citizen  thereupon  went  to  the  courthouse, 
saw  the  sheriff  of  the  county,  and  told  him 
that  he  wanted  to  go  on  the  defendant's  bond. 
The  sheriff  made  no  objection  to  the  bonda- 
man  offered,  but  refused  to  take  bond  at  all. 
When  the  defendant  and  the  deputy  sheriff 
reached  the  jail,  the  officer  ordered  him  to 
get  out  of  the  buggy  and  go  into  the  jail, 
whereupon  the  defendant  began  cursing  and 
said  that  he  would  not  go  to  jail.  The  of- 
ficer took  hold  of  him,  and  he  tried  to  jerk 
loose  from  the  officer,  and  said  he  was  not 


going  to  jaU ;  that  he  had  done  nothing  for 
which  to  go  to  jail.  He  tried  to  jerl^  loose 
from  the  officer  two  or  three  times,  and  the 
officer  called  upon  a  negro  bystander  to  as- 
sist him  in  putting  the  defendant  in  jalL 
The  defendant  made  no  threat  of  violence, 
and  did  not  attempt  in  any  way  to  assault 
the  officer.  When  the  officer  first  conunanded 
him  to  go  into  the  jail,  and  he  refused,  the 
officer  left  him  and  went  into  the  jail,  got  his 
pistol,  and  returned  with  it;  the  defendant 
remaining  quietly  outside  until  the  officer  re- 
turned. The  evidence  further  showed  that 
the  city  court  of  Blakely  was  then  in  session 
at  the  courthouse  near  the  jail,  and  several 
justices  of  the  peace,  including  the  one  who 
issued  the  warrant,  were  easily  accessible 
to  the  arresting  officer.  The  arrest  was  in  . 
the  daytime,  and  no  reason  whateyer  was 
shown  why  the  defendant  should  have  been 
imprisoned  before  a  commitment  trial,  nor 
why  he  was  not  taken  before  some  judicial 
officer  of  the  state  for  this  purpose,  by  the 
arresting  officer.  The  record  shows  the  ex- 
ceptional and  remarkable  fact— in  a  criminal 
case — that  the  plaintiff  in  error  paid  the  cost 
of  his  appeal  and  did  not  resort  to  a  pau- 
per's affidavit 

Pottle  ft  Glessner,  for  plaintUT  in  error. 
Walter  Park,  Sol.,  for  the  State. 

HILL,  G.  J.  (after  stating  the  facts  as 
above).  We  do  not  think  that  the  plaintiff  in 
error,  under  the  facts,  was  guilty  of  a  vio- 
lation of  the  Code  section  above  quoted.  The 
words  of  the  statute,  "obstruct,  resist,  or  op- 
pose," imply  force  as  a  necessary  element  of 
the  resistance.  It  will  be  noted  that  the 
defendant,  when  he  was  arrested,  made  no 
resistance  at  all,  but  got  into  his  own  buggy 
and  carried  the  officer  with  him  to  the  Jail. 
This  pacific  conduct  of  the  defendant  was 
probably  induced  by  the  impression  that  his 
white  friend  would  go  on  his  bond,  if  it  be- 
came necessary,  and  that  he  would  have  a 
preliminary  inyestigation.  It  was  quite  rea- 
sonable that  he  should  have  had  such  an  im- 
pression. The  law  made  it  the  duty  of  the 
officer  arresting  to  take  the  defendant  with 
reasonable  diligence  before  the  judicial  offi- 
cer who  issued  the  warrant,  or  some  other 
judicial  officer  authorized  to  examine,  com- 
mit, or  receive  bail,  for  the  purpose  of  a  pre- 
liminary investigation.  Of  course,  an  arrest- 
ing officer  would  have  the  right,  in  a  proper 
case,  to  imprison  a  defendant  before  a  pre- 
liminary investigation,  if  it  was  necessary 
to  do  so  for  his  safe-keeping  before  or  pend- 
ing such  investigation.  But  in  the  present 
case  no  reason  is  assigned  for  the  exercise 
of  tills  right  by  the  officer.  Not  only  was  the 
city  court  in  session,  but  there  were  other 
judicial  officers,  easily  accessible,  all  of  whom 
were  fully  authorized  to  examine,  commit,  or 
receive  bail  in  the  case.  The  Imprisonment 
of  the  defendant,  therefore,  by  the  officer. 
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seems  to  have  been  without  warrant  and 
arbitrary. 

The  defendant  did  not  resist  his  arrest 
Neither  did  he  forcibly  resist  the  attempt 
to  imprison  him  without  reasonable  cause. 
He  simply  protested  against  his  unreasonable 
imprisonment,  and  emphasized  his  natural 
objection  to  being  incarcerated  under  the  cir- 
cumstances, by  refusing  to  voluntarily  go 
into  the  jail.  Under  all  the  circumstances, 
we  think  the  defendant's  conduct  was  neither 
unwarranted  nor  unlawful,  and  that  his  con- 
viction was  unauthorized.  He  seems  to  be  a 
negro  of  some  property  and  character.  He 
owned  his  horse  and  buggy,  paid  the  costs  of 
his  appeal  to  this  court,  and  has  white 
friends  anxious  to  go  on  his  bond.  These 
things,  added  to  his  natural  repugnance  to  be 
put  in  jail  without  a  preliminary  investiga- 
tion, furnished,  In  connection  with  the  appar- 
ently arbitrary  act  of  the  officer,  reasonable 
grounds  for  his  vehement  protest. 

Judgment  reversed. 


(6  Ga.  App.  186) 

BENNETT  v.  CENTRAL  OP  GEORGIA  RY. 

CO.     (No.  1,540.) 
(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

1.  Carbiers  (8  295*)— Cabbiagk  of  Passen- 
gers—Injuries— Neguoenck. 

In  a  suit  to  recover  damages  for  personal 
injuries  received  by  a  passenger  from  the  sud- 
den slamming  of  a  car  door  by  a  servant  of  a 
railway  company,  in  order  to  show  a  cause  of 
action,  it  is  not  necessary  to  allege  that  the 
servant  had  actual  knowledge  of  the  dangerous 
position  of  the  passenger  at  the  time  that  the 
injuries  were  received,  or  that  the  act  of  the 
servant  was  intentional.  Negligent  ignorance 
on  the  part  of  the  servant  in  connection  with 
the  act  which  caused  the  passenger's  injury  may 
be  sufficient  to  warrant  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Oirriers, 
Cent.  Dig.  §  1191 ;   Dec.  Dig.  I  295.*] 

2.  Negligence  (|  108*>— Actions— Petition— 
Sufficiency. 

The  allegations  of  the  petition  make  the 
question  of  the  defendant's  negligence  an  is- 
suable fact,  and  therefore  the  court  erred  in 
dismissing  the  petition  on  demurrer. 

[E3d.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  174;   Dec.  Dig.  I  108*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  Edgar  Bennett,  by  next  friend* 
against  the  Central  of  Georgia  Railway  (Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.     Reversed. 

Oliver  &  Oliver,  for  plaintiff  in  error.  H. 
W.  Johnson,  for  defendant  in  error. 

HILL,  C.  J.  Bennett  sued  the  Central  ot 
Georgia  Railway  Company  to  recover  dam- 
ages for  personal  injuries.  A  demurrer,  gen- 
eral and  special,  was  sustained,  and  the  pe- 
tition dismissed.  This  judgment  is  the  er- 
ror assigned.    The  allegations  of  the  petition 


to  which  the  demurrer  was  directed,  omitting 
mere  formal  parts,  charges  that  on  the  aft- 
ernoon of  Saturday,  June  6,  1908,  petitioner 
was  a  passenger  on  a  train  of  the  (Central 
of  Georgia  Railway  Company,  and  was  re- 
turning from  Tybee  to  the  city  of  Savannah. 
It  became  necessary  for  him  to  pass  from  the 
smoking  car  into  the  passenger  car,  and,  in 
so  doing,  he  approached  the  doorway  of  the 
passenger  car.  Just  as  he  reached  the  door 
a  flagman  of  the  Central  of  (Georgia  Railway 
Company  approached  the  door  from  the  other 
side,  opened  it,  and  passed  out  Petitioner 
stood  aside  for  the  purpose  of  permitting 
the  flagman  to  pass.  On  account  of  the 
rapid  motion  of  the  train,  and  for  the  pur- 
pose of  steadying  himself  and  preventing 
himself  from  falling,  or  from  being  thrown 
from  the  platform,  he  placed  his  hand  upon 
the  facing  of  the  doorway  of  the  car,  not 
knowing  that  his  fingers  extended  to  that 
portion  of  the  door  facing  upon  which  the 
door  shut  He  could  not  see  that  his  hand 
was  in  a  dangerous  position  on  account  of 
the  manner  in  which  he  was  standing,  and 
it  was  the  only  available  place  at  that  partic- 
ular time  which  he  could  seize  and  hold  for 
the  purpose  of  steadying  and  holding  himself 
on  the  platform.  While  he  was  so  standing 
and  holding  the  door  facing  with  the  end  of 
his  finger  so  extended  in  the  door  facing 
where  the  door  slams,  the  fiagman,  seeing 
him  so  standing  upon  the  platform,  and  see- 
ing him  holding  to  the  side  of  the  door,  and 
knowing  that  petitioner's  hand  was  in  a 
dangerous  position,  or  when  in  the  exercise 
of  ordinary  care  he  could  have  known  that 
petitioner's  hand  was  in  a  dangerous  position, 
forcibly  and  violently  seized  the  knob  of  the 
door  and  shut  it  upon  the  end  of  petitioner's 
finger  on  the  right  hand,  etc.  Negligence  is 
specifically  charged  in  the  following  respects : 
(1)  The  flagman  saw  petitioner  standing  by 
the  side  of  the  door  and  holding  it  He  knew 
that  petitioner's  hand  was  in  a  dangerous 
position,  and  that,  when  he  slammed  the 
door,  it  would  be  caught  and  his  finger  mash- 
ed, or,  if  the  flagman  did  not  know  these 
facts,  by  the  exercise  of  ordinary  and  reason- 
able care  he  could  have  known  them.  (2) 
In  willfully  slamming  the  door  on  petitioner's 
finger.  (3)  The  flagman  permitted  the  door 
to  slam  on  petitioner's  finger,  when,  by  the 
exercise  of  ordinary  care,  he  could  have  pre- 
vented it  The  special  demurrer  attacks  the 
allegations  on  the  subject  of  negligence  con- 
tained in  the  second  and  third  subparagraplia 
of  the  petition  on  the  ground  that  they  are 
mere  conclusions  of  the  pleader,  without  any 
fkcta  stated  upon  which  to  base  the  conclu- 
sion that  the  fiagman  willfully  slammed  the 
door  on  petitioner's  finger,  or  that  the  flag- 
man could  by  the  exercise  of  ordinary  care 
have  prevented  the  injury.  The  court  requir- 
ed the  plaintiff  to  amend  so  as  to  show  actual 
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knowledge  by  the  flagman  of  the  dangerous 
position  of  plaintiff's  hand  at  the  time  he 
shut  the  door  upon  it  This  amendment  was 
not  made. 

E)vldently  the  trial  judge  based  his  Judg- 
ment upon  the  theory  that  no  recovery  could 
be  had  In  the  case,  unless  the  evidence  prov- 
ed actual  knowledge  by  the  flagman  when  he 
slammed  the  door  of  the  dangerous  position 
of  the  plaintiff's  hand  on  the  door  facing; 
In  other  words,  that  the  act  of  the  flagman 
in  slamming  the  door  on  the  plaintiff's  hand 
must  have  been  Intentional  or  wllIfuK  We  do 
not  know  upon  what  theory  of  the  law  this 
opinion  is  based.  The  Code  of  this  state,  em- 
bodying elementary  principles  of  law,  de- 
clares that  "every  person  shall  be  liable  for 
torts  committed  by  his  servant  •  •  • 
within  the  scope  of  his  business,  whether  the 
same  be  by  negligence  or  voluntary."  Civ. 
Ck>de  1895,  (  3817.  And,  where  the  master  is 
a  raUway  company  and  the  party  Injured  Is 
a  passenger.  It  Imposes  upon  the  former  the 
duty  of  exercising,  through  its  servants, 
agents,  or  employes,  extraordinary  care  and 
diligence  to  prevent  any  Ihjury  to  the  lat- 
ter. Civ.  Code  1895,  §  2266.  This  degree  of 
care  is  Imposed  upon  the  servants  of  the 
railway  company  to  prevent  and  protect  pass- 
engers from  all  injuries,  and  makes  the  rail- 
way company  responsible  for  any  Injury 
that  the  servant  could  have  avoided  by  the 
exercise  of  such  diligence.  For  a  flagman  or 
other  servant  of  the  company  to  negligently 
slam  a  car  door  on  the  hand  of  a  passenger 
would  make  the  company  liable  in  damages, 
just  as  for  any  other  negligent  act  by  the 
servant  within  the  scope  of  his  employment 

The  learned  counsel  for  defendant  in  er- 
ror insists  that  •*the  natural  result  of  open- 
ing and  closing  a  car  door,  which  was  made 
to  open  and  close,  and  is  constantly  used  for 
that  purpose,  would  not  be  to  cause  Injury  to 
any  one" ;  and  hence  he  concludes:  "Unless 
the  employ^  of  the  company,  when  using  the 
door  in  this  natural  manner,  knew  that  the 
passenger's  finger  was  placed  In  the  opening 
so  that  the  door  would  shut  on  It,  negligence 
in  the  opening  and  closing  of  It  could  not  be 
charged."  We  think  his  conclusion  is  a  pal- 
pable legal  non  sequltur ;  for  the  employ^,  in 
dosing  the  car  door,  Is  charged  by  law  with 
the  duty  of  exercising  extraordinary  care  and 
diligence  in  opening  and  closing  It  so  as  to 
prevent  any  Injury  to  a  passenger ;  and  neg- 
ligent Ignorance  in  connection  with  this  act, 
from  which  a  passenger  receives  an  Injury, 
Is  no  exception  to  the  general  rule  of  liability 
on  the  part  of  the  master.  With  reference 
to  the  special  demurrer,  the  petition  alleges 
specific  facts  upon  which  to  base  the  conclu- 
sion that  the  fiagman,  by  the  exercise  of  that 
degree  of  care  which  the  law  Imposed  upon 
him,  could  have  known  of  the  perilous  posi- 
tion of  the  plaintiff's  hand  at  the  time  he 
opened  and  shut  the  door.    In  a  suit  to  re- 


cover damages  for  Injuries  received  as  a  re- 
sult of  the  negligence  of  a  servant  of  a  rail- 
way company,  the  right  to  recover  does  not 
depend  upon  actual  knowledge  or  willful  or 
Intentional  conduct  on  the  part  of  the  serv- 
ant It  may  be  based  on  actual  knowledge 
or  willful  conduct,  but  negligent  Ignorance 
on  the  part  of  the  servant  of  that  which  the 
law  makes  It  his  duty  to  know  Is  all  that 
is  required.  In  safeguarding  a  passenger  the 
law  makes  it  the  duty  of  the  servant  of  the 
railway  company  to  know  every  fact  which 
by  the  exercise  of  extreme  diligence  he  could 
discover. 

To  conclude,  we  think  that  the  allegations 
of  the  petition  are  entirely  sufilclent  to  make 
the  question  of  negligence  by  the  flagman 
of  the  railway  company  an  issuable  fact,  and 
that  the  court  erred  In  sustaining  the  demur- 
rer both  on  the  general  and  special  grounds. 
The  questions  in  this  case  are  fully  covered 
by  the  decision  of  this  court  In  Pacettl  v. 
Central  of  Ga.  Ry.  Co.  (No.  1660,  recently  de- 
cided) 64  8.  EX  802. 

Judgment  reversed. 


(6  Oa.  App.  205) 
LEWIS  v.  STATE.    (No.  1,746.) 
(0>art  of  Appeals  of  Georgia.    May  18,  1909.) 

1.  Cbiminal  Law    (S   784*)— Instbuotions— 

ClBOnMSTANTIAL  EVIDENCE. 

In  a  criminal  case,  where  the  guilt  of  the 
defendant  is  dependent  wholly  u^on  circumstan- 
tial evidence,  the  jury  should  be  instructed  that, 
if  the  proved  facts  are  consistent  with  inno- 
cence, the  defendant  is  entitled  to  an  acquittal. 
[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1887;    Dec  Dig.  §  784.*] 

2.  jNTOZIOATIIfO   LiQUOBS   (S   283*)— KEEPING 

AT  Place  of  Business— Evidence. 

Where  one  is  charged  with  the  offense  of 
keeping  on  hand  at  his  place  of  business  alco- 
holic, spirituous,  malt,  or  intoxicating  liquors 
prohibited  by  law,  and  intoxicating  liquors  are 
shown  to  have  been  found  at  his  place  of  busi- 
ness, such  evidence  is  sufScient  to  support  the 
inference  that  the  forbidden  liquors  were  kept 
by  the  owner  of  the  place  of  business,  but  such 
inference  is  not  conclusive,  for  it  may  be  shown, 
among  other  things,  that  the  forbidden  liquors 
were  not  the  property  of  the  accused,  that  they 
had  been  temporarily  deposited  in  his  place  of 
business  by  some  other  person,  and  that  the 
owner  of  the  place  of  business  had  no  knowl- 
edge of  their  presence  or  existence. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  Si  293,  295;    Dec.  Dig.  f 

(Syllabus  by  the  Conrt) 

Error  from  City  Court  of  Oglethorpe;  R. 
L.  Greer,  Judge. 

Noah  Lewis  was  convicted  of  keeping  In- 
toxicating liquors  at  his  place  of  business, 
and  brings  error.     Reversed. 

Hlxon  &  Greer  and  L.  J.  Blalock,  for 
plaintiff  in  error.  Jule  Felton,  for  the 
State. 
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RUSSELIi,  X  Lewis  was  tried  and  con- 
▼Icted  of  the  offense  of  keeping  on  hand  at 
his  place  of  business,  to  wit,  his  barber  shop, 
^'certain  alcoholic,  spirituous,  malt,  or  Intoxi- 
eating  liquors,  or  intoxicating  bitters,  or 
other  drinks,  which,  if  drunk  to  excess,  will 
produce  intoxication."  He  excepts  to  the 
Judgment  overruling  his  motion  for  new  trial. 

The  evidence  for  the  state  showed  that  at 
about  10  o'clock  in  the  morning  a  policeman 
entered  the  defendant's  barber  shop,  and 
found  in  a  room  formerly  used  as  a  bath- 
room four  quart  bottles  of  whisky.  The  de- 
fendant had  charge  of  this  former  bathroom, 
and  a  door  led  from  it  into  his  barber  shop 
{proper.  The  evidence  in  behalf  of  the  de- 
fendant disclosed  that  the  bathroom  had  a 
window  shutter  on  the  outside,  but  no  door 
except  the  one  opening  into  the  barber  shop ; 
and  this  door  was  open  at  the  time  the  whisky 
was  found.  The  shop  is  a  public  shop,  in 
which  people  are  coming  in  and  going  out  all 
of  the  time,  getting  hair  cut  and  being  shav- 
ed. The  defendant  contended  that  some  one 
else  put  the  whisky  into  his  shop  the  night 
,  before,  and  stated  that  the  panes  of  glass 
had  fallen  out  of  the  window,  and  that 
for  anybody  to  get  in  there  was  nothing  to 
do  but  raise  the  window,  which  was  not 
locked  or  fastened.  The  evidence  shows  that 
the  shop  had  been  searched  before  for  whis- 
ky, but  none  had  ever  been  found  there,  and 
that  the  four  bottles  of  whisky  found  on 
this  occasion  were  all  full. 

We  think  the  evidence  was  sufficient  to 
raise  the  inference  that  the  defendant  was 
keeping  the  whisky  in  question  on  hand  at 
his  place  of  business,  and,  for  that  reason, 
was  sufficient  to  support  conviction.  Express 
exception  is  taken,  however,  to  the  fact  that 
the  court  failed  to  charge  the  Jury  the  law 
upon  the  subject  of  circumstantial  evidence, 
inasmuch  as  the  evidence  in  the  case  at  bar 
was  entirely  circumstantial,  and  not  wholly 
inconsistent  with  the  hypothesis  that  the  liq- 
uor found  in  the  defendant's  possession  might 
have  been  put  in  his  place  of  business  by 
another  without  his  knowledge  or  consent 
As  ruled  by  this  court  in  Riley  v.  State,  1 
Ga.  App.  651,  57  S.  E.  1031,  and  Olaze  v. 
State,  2  Ga.  App.  709,  58  S.  E.  1126,  and 
by  the  Supreme  Court  in  Hamilton  v.  State, 
96  Ga.  301,  22  S.  E.  528,  and  Toler  v.  State, 
107  Ga.  682,  33  S.  E.  629,  where  the  guilt  of 
the  defendant  depends  entirely  upon  circum- 
stantial evidence,  the  attention  of  the  Jury 
should  be  called  to  the  rule  of  law  embodied 
in  section  984  of  the  Penal  Code  of  1895,  and 
the  Jury  should  be  told  in  appropriate  lan- 
guage that  to  warrant  a  conviction  on  cir- 
cumstantial evidence  the  proven  facts  must 
not  only  be  consistent  with  the  hypothesis  of 
guilt,  but  must  exclude  every  other  reason- 
able hypothesis  but  that  of  the  guilt  of  the 
defendant.  In  the  present  case,  from  the 
fact  that  four  quart  bottles  of  whisky  were 
found  in  the  defendant's  closet,  the  inference 
might  arise  that  it  was  his  whisky,  and  was 


being  kept  on  hand  tiiere  by  him.  On  the 
other  handt  under  the  evidence  In  the  case, 
the  inference  is  also  suggested  that  the  whis- 
ky might  have  been  that  of  some  patron  of 
the  barber  shop,  who  had  temporarily  depos- 
ited it  in  the  closet  or  bathroom  without 
the  knowledge  of  the  defendant  Further- 
more, the  case  is  not  like  that  of  Jenks  v. 
State,  4  Ga.  App.  859,  62  S.  E.  574,  in  which 
the  facts  that  the  mouth  of  the  Jug  was  still 
wet  and  smelled  of  com  whisky  which  had 
Just  passed  through  it,  and  that  the  whisky 
remained  in  the  bottom  of  one  of  the  glass- 
es, pointed  to  the.  fact  that  whisky  was  be- 
ing kept  on  hand;  and,  furthermore,  the  de- 
fendant in  the  Jenks  Case  admitted  that  the 
whisky  which  was  found  was  his  property, 
and  that  he  was  keeping  it  for  his  wife.  In 
the  Jenks  Case  some  of  the  whisky  was 
found  under  lock  and  key,  and  the  defendant 
had  the  key  in  his  possession.  The  facts 
made  a  case  of  direct  proof.  In  the  present 
case,  to  settle  the  ownership  (which  was  ad- 
mitted in  the  Jenks  Case),  the  Jury  were 
compelled  to  relj^  upon  the  mere  circum- 
stance that  the  whisky  was  in  the  place  of 
business  of  the  defendant  in  so  public  a 
place  as  a  barber  shop,  and  the  evidence 
shows  that  the  barber  shop  was  in  contin- 
uous use  as  such  by  the  public.  The  mere 
fact  that  .any  article  of  personal  property 
such  as  a  walldng  cane  or  a  book  or  even 
a  bundle  containing  a  bottle  of  whisky  was 
there  might  raise  the  inference  that  the  ar- 
ticle in  question  was  the  property  of  the 
proprietor  of  the  barber  shop,  but  the  pre- 
sumption would  not  be  so  conclusive  as- to 
raise  the  evidence  of  location  into  the  class 
of  direct  proof;  and  for  this  reason  we  think 
that  the  court  erred  in  falling  to  charge  the 
Jury  the  principle  of  law  enunciated  in  sec- 
tion 984  of  the  Penal  Code  of  1895.  The  er- 
ror was  particularly  harmful  because  It  ig- 
nored and  obliterated  the  sole  defense  of  the 
defendant  While  the  finding  of  the  whisky 
in  a  defendant's  constructive  possession  at 
his  place  of  business,  might  raise  such  a  pre- 
sumption that  he  was  keeping  it  on  hand  in 
violation  of  the  statute  as  would  authoriase  a 
conviction,  still  it  was  not  direct  proof  of 
the  fact  of  its  being  kept  on  hand  by  the  de- 
fendant, or  that  the  defendant  Isnew  It  had 
been  deposited  in  his  place  of  business.  For 
instance,  if  the  door  had  been  closed  in  the 
present  instance,  instead  of  being  open,  and 
glasses  were  there  for  the  purpose  of  drink- 
ing whisky,  or  if  some  of  the  bottles  were 
empty,  these  circumstances  would  lend  ad- 
ditional force  to  the  conclusion  that  the 
whisky  had  not  been  temporarily  deposited 
by  some  patron  of  the  barber  shop,  or  some 
passerby,  but  that  it  was  the  property  of 
the  defendant.  There  being  no  direct  proof 
that  the  defendant  was  the  owner  of  the 
whisky  in  question,  nor  that  he  brought  it 
to  the  place  of  business  (even  though  the 
fact  of  keeping  whisky  might  be  shown  by 
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drcnmstantlal  evidence),  the  guilt  of  the 
defendant  depended  at  last  entirely  upon 
circumstantial  evidence,  and  on  account  of 
the  failure  of  the  judge  to  properly  instruct 
the  jury  upon  this  point,  so  as  not  to  exclude 
an  Inference  which  the  jury  might  have  pre- 
ferred, a  new  trial  must  be  granted. 
Judgment  reversed. 


(6  Oa.  A  pp.  173) 

SOUTHERN  RY.  CO.  v.  WRIGHT. 
(No.  1,531.) 

(Court  of  Appeals  of  Georgia.    May  18,  1009.) 

1.  Cabweks  (§  318*)— New  Trial  (§  76*)— 
Cabbiage  op  Passengers  —  Actions  —  Evi- 
dence —SunnciENCY—<yROUNDS— Excessive 
Damages. 

The  verdict  was  authorized  by  the  evidence, 
and  the  recovery  cannot  be  set  aside  upon  the 
ground  that  it  was  excessive,  inasmuch  as  no 
showing  is  made  that  the  finding  was  induced 
by  prejudice  or  bias  or  by  corrupt  means. 

[Ed.  Note.— For  other  cases,  see  CSarriers,  Dec 
Dig.  §  318:*  New  Trial,  Cent  Dig.  »  163-1S6; 
Dec  Dig.  i  7a*] 

2.  Appeal  and  Ebbob  (§  207*)— Pbesentation 
AND  Re8ebvatj;on  of  Gbounds  of  Review 
—Objection  to  Imfbopeb  Abgument. 

It  is  the  dutv  of  the  trial  judge,  even  with- 
ont  request,  to  check  improper  remarks  to  the 
Jury  or  improper  conduct  on  the  part  of  any 
person  or  persons  in  the  presence  of  the  Jury, 
and  to  seek,  by  proper  instruction  to  the  jury, 
to  remove  any  prejudicial  effect  that  improper 
remarks  or  improper  conduct  may  have  been 
calculated  to  have  against  the  opposite  party: 
but  a  verdict  will  not  be  set  aside  because  oi 
such  remarks  or  because  of  anv  omission  of  the 
Judge  to  perform  his  duty  in  the  matter,  unless 
timely  objection  be  made  at  the  trial.  In  sach 
case  silence  will  be  construed  as  a  waiver  of 
the  right  to  object,  or  as  an  admission  that  the 
apparently  prejudicial  circumstance  was  in  fact 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1500;   Dec  Dig.  1  207.*] 

&  Appeal  and   Ebbob   (§  205*)— Pbesbnta- 

TION  AND  RESEBVATION  OF  GbOUNDS  OF  RE- 
VIEW—OfFEB  OF  Evidence— Necessity. 
An  assignment  of  error  based  upon  the  re- 
fusal of  the  trial  judge  to  permit  a  question  to 
be  answered  presents  no  ground  for  review, 
unless  the  answer  sought  to  be  elicited  is  stated 
to  him  at  the  time  of  the  ruling  complained  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1282;   Dec  Dig.  S  205.*] 

4.  Appeal  and  Ebbob  (§  302*)— Presenta- 
tion OF  Questions  —  Motion  fob  New 
Tbial— Statement  of  Gbounds. 

A  ground  of  a  motion  for  new  trial,  com- 
plaining of  admission  or  rejection  of  evidence, 
should  be  complete  in  itself  or  in  connection 
with  the  exhibits  attached  to  the  motion,  and 
should  not  require  reference  to  be  made  to  other 
parts  of  the  record  to  render  it  intelligible.  "A 
mere  statement  in  a  brief  of  evidence  that  the 
plaintiff  'introduced  in  evidence  the  mortality 
and  annuity  tables  in  the  seventieth  Georgia 
Report'  does  not  authorize  this  court  to  take 
Judicial  cognizance  of  the  contents  of  the  tables 
published  by  the  official  reporter  as  an  appendix 
to  that  volume."  W.  &  A.  R.  R.  Co.  v.  Hyer, 
113  Ga.  776,  39  S.  E.  447. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent.  Dig.  i  1747;    Dec  Dig.  §  302.*] 


5.  Tbial  (§  203*)  —  Appeal  and  Ebbob  (§ 
1046*). 

It  is  the  duty  of  the  court  to  inform  the 
jury  as  to  the  issues  submitted  by  the  plead- 
ings, and  this  may  be  done  by  stating  the  con- 
tentions of  both  parties  as  thev  appear  in  the 
pleadings,  which  the  jur^  will  have  with  them 
m  the  jury  room.  And,  if  any  issue  has  by  any 
means  been  eliminated,  it  is  the  duty  of  the 
judge  to  so  inform  the  jury.  The  attention  of 
the  jury  may  be  called  to  the  abandonment  of 
an  issue  stated  in  the  pleadings  by  first  stating 
the  original  contentions,  and  then  informing  the 
jury  as  to  what  has  been  abandoned.  And 
where  counsel  In  open  court  calls  the  attention 
of  the  court  to  the  fact  that  his  client  has 
abandoned  one  of  the  contentions  raised  by  the 
pleadings,  and  the  court  acquiesces,  the  fact  that 
the  court  may  previously  have  stated  that  the 
abandoned  contention  appears  in  the  original 
pleadings,  does  not  prejudice  the  cause  of  the 
defendant,  but  rather  tends  to  accentuate  the 
plaintiff's  abandonment  of  his  position. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  478  •  Dec.  Dig.  §  203  ;•  Appeal  and  Er- 
ror, Cent.  Dig.  S  4134;   Dec.  Dig.  |  1046.*] 

6.  Cabbiebs  (§§  247,  803*)— Cabbiage  of  Pas- 

BENGEBS  —  INJUBIJES  —  TEBICINATION  OF  RE- 
LATION. 

The  duty  of  extraordinary  diligence  for  the 
safety  of  passengers,  devolving  upon  a  carrier* 
continues  until  the  i>aBsenger  has  safely  alighted 
from  the  train,  and  it  is  not  error  to  so  instruct 
the  jury.  Whether  extraordinary  diligence  re- 
anires  that  a  passenger  be  assisted  in  alighting 
is  dependent  upon  the  circumstances  and  condi- 
tions surrounding  the  passenger,  and  the  facts  of 
the  particular  case.  If,  in  the  exercise  of  ex- 
traordinary care,  it  should  become  necessary  for 
the  safety  of  a  particular  passenger  in  an  emer- 
gency that  the  passenger  be  assisted  to  alight, 
it  would  then  become  the  duty  pf  the  carrier 
to  assist  the  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  992,  1232*  Dec  Dig.  Sf  247, 
303.*1 

7.  Tbial  (f  255*)  —  Appeal  and  Ebbob  (§ 

1032*)— REQUESTS   FOB    INSTBU0KION&— BUB- 

DEN  OF  Showing  Pbejudice. 

In  the  absence  of  a  timely  request,  it  is 
not  necessarily  reversible  error  for  the  trial 
court  to  omit  to  charge  upon  the  burden  of 
proof.  In  a  case  where  complaint  is  made  that 
no  instructions  are  given  as  to  the  burden  of 
proof,  the  general  rule  that  he  who  assigns  er- 
ror must  show  not  only  error,  but  that  the  er- 
ror was  hurtful  to  him,  should  be  applied. 

[Gkl.  Note.— For  other  cases,  see  Trial,  C^ent. 
Dig.  §§  627-641 ;  Dec  Dig.  |  255  ;•  Appeal  and 
Error,  Cent.  Dig.  §  4050;   Dec  Dig.  i  1032.* J 

S.  Damages  (  216*)  —  Assessment— Instbuo- 

TIONS^FUTUBE    PaIN. 

In  determining  whether  a  plaintiff  is  en- 
titled to  recover  for  future  pain  and  suffering 
and  the  amount  of  such  recovery,  it  is  proper 
for  the  jurjr  to  ascertain  from  the  evidence 
whether  the  injury  which  occasioned  the  suffer- 
ing is  permanent  or  merely  temporary. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  S  552;   Dec  Dig.  (  216.*] 

(Syllabus  by  the  Ck>nrt) 

Error  from  City  Court  of  Polk  County ;  F. 
A.  Irwin,  Judge. 

Action  by  Dora  Wright  against  the  South- 
ern Railway  Company.  Judgment  for  plaln- 
tiif,  and  defendant  brings  error.     Affirmed. 

Trawick  &  Anlt,  J.  L.  Tisoh,  and  Maddox, 
McCamy  &  Shumate,  for  plaintiff  in  error. 


»For  other  caMs  see  same  topic  and  section  NUMBER  in  Deo.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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J.  M.  McBride,  U.  G.  Brock,  and  Q.  R.  Hutch- 
ens,  for  defendant  in  error. 

RUSSELIi,  J.  Mrs.  Dora  Wright  brought 
suit  against  the  Southern  Railway  Company 
for  $10,000  damages  on  account  of  injuries 
alleged  to  have  been  occasioned  by  the  act 
of  an  agent  or  employd  of  the  defendant  com- 
pany in  jerking  her  from  one  of  its  passenger 
trains.  The  original  petition  contained  also 
an  allegation  that  the  plaintiff's  fall  (which 
was  the  cause  of  her  injury)  was  caused  by 
the  fact  that  the  stool  which  was  placed  at 
the  foot  of  the  car  steps  to  aid  passengers  in 
alighting  was  placed  upon  rough  and  uneven 
ground,  but  this  allegation  of  negligence  was 
abandoned  upon  the  trial.  The  jury  rendered 
a  verdict  for  the  plaintiff  for  $3,500;  and 
the  defendant  excepts  to  the  judgment  over- 
ruling its  motion  for  new  trial. 

1.  But  little  need  be  said  as  to  the  usual 
general  grounds,  that  the  verdict  is  contrary 
to  the  evidence,  etc.  The  evidence  in  behalf 
of  the  plaintiff  authorized  the  jury  to  find 
that  an  employ^  of  the  company  in  charge  of 
the  train  and  wearing  its  uniform  (perhaps 
thinking  that  Mrs.  Wright  was  not  leaving 
the  train  as  expeditiously  as  was  necessary) 
seized  her  by  the  arm  and  jerked  her  from 
the  second  step  of  the  passenger  coach, 
whence  she  fell  at  full  length  upon  the 
ground,  and  that  after  her  fall  he  made  no 
effort  whatever  to  assist  her  to  arise;  that 
she  was  seriously  hurt,  and,  as  a  result  of  her 
injuries,  has  suffered  and  will  permanently 
suffer  great  physical  pain  from  retroversion 
of  the  womb  and  serious  Internal  complaints 
consequent  thereupon.  The  plaintiff's  evi- 
dence as  to  the  cause  of  the  Injury  was  dis- 
puted; and  evidence  was  also  introduced  to 
show  that  her  present  condition  was  perhaps 
due  to  other  causes  than  the  fall  which  she 
received.  The  issue  of  fact  thus  raised,  how- 
ever, was  for  the  determination  of  the  jury. 
It  is  insisted  in  the  first  ground  of  the 
amendment  to  the  motion  for  new  trial  that 
the  verdict  is  excessive.  As  we  have  already 
decided  in  Murphey  v.  Meacham,  1  Ga.  App. 
155,  57  S.  E.  1046,  and  in  Merchants'  &  Min- 
ers' Trans.  Co.  v.  Corcoran,  4  Ga.  App.  654, 
62  S.  El  130  (7),  the  verdict  of  a  jury  cannot 
be  held  to  be  excessive  unless  it  be  manifest- 
ly the  result  of  prejudice  or  bias,  or  corrupt 
motive. 

2.  In  the  fourth  ground  of  the  motion  for 
new  trial  it  is  insisted  that  a  new  trial 
should  be  granted  because  of  the  misconduct 
of  the  plaintifTs  attorney  while  addressing 
the  jury  in  saying:  "There  is  Dr.  McCurdy. 
He  has  the  appearance  of  a  dope  fiend."  It 
is  insisted  that  this  language  was  not  author- 
ized by  anything  in  the  testimony,  that  it 
was  a  gross  violation  of  the  rules  of  practice, 
and  tended  to  prejudice  the  jury  against  the 
witness  McCurdy  and  his  testimony.  Section 
4419  of  the  Civil  Code  of  1895  declares: 
"Where  counsel  in  the  hearing  of  the  jury 
make  statements  of  prejudicial  matters  which 


are  not  in  evidence,  It  is  the  duty  of  the  court 
to  interpose  and  prevent  the  same;  and,  on 
objection  made,  he  shall  also  rebuke  the 
same,  and  by  all  needful  and  proper  instruc- 
tions to  the  jury  endeavor  to  remove  the  im- 
proper Impression  from  their  minds;  or, 
in  his  discretion,  he  may  order  a  mistrial  if 
plaintiff's  attorney  is  the  offender."  Tills 
court,  while  standing  for  the  allowance  of  the 
utmost  latitude  to  counsel  in  proper  argu- 
ment, stands  also  for  the  strict  enforcement 
of  the  above-quoted  section  of  the  Code.  But 
it  must  be  borne  in  mind  that,  while  the 
duty  of  the  judge  is  prescribed  In  the  first 
portion  of  this  CJode  section,  afllrmative  ac- 
tion on  his  part  is  invoked  only  "on  objec- 
tion made."  If  improper  argument  is  being 
indulged,  and  no  objection  is  made  by  the 
opposing  party.  It  may  be  presumed  that  such 
argument  is  at  least  not  considered  hurtfuL 
Indeed,  we  have  seen  many  instances  in 
which  severe  and  unwarranted  criticism  of  a 
party  or  a  witness  has  reacted  against  the 
critic.  In  our  view  of  the  case,  as  no  objec- 
tion was  made  in  the  lower  court,  the  excep- 
tion to  the  alleged  improper  remark  of  coun- 
sel cannot  be  considered.  Metropolitan 
Street  R.  Co.  t.  Johnson,  90  Ga.  500,  16  S.  E. 
49.  In  that  case  (page  505  of  90  Ga.,  page 
51  of  16  S.  E.)  it  was  ruled  that  "although 
it  is  the  duty  of  the  trial  judge,  whether  so 
requested  or  not,  to  check  improper  remarks 
to  the  jury,  and  to  seek,  by  proper  instruc- 
tions to  the  jury,  to  remove  any  prejudicial 
effect  they  may  have  as  to  the  opposite  party, 
a  verdict  will  not  be  set  aside  because  of 
such  remarks  or  because  of  any  omission  of 
the  judge  to  perform  his  duty  in  the  matter, 
unless  objection  be  made  at  the  trial."  In- 
deed, in  the  earlier  case  of  Young  y.  State, 
65  Ga.  525,  it  was  held  that,  when  counsel  in 
argument  travel  outside  of  the  case,  the  at- 
tention of  the  court  should  be  called  to  it, 
and  a  ruling  invoked  to  restrain  him  or  the 
attention  of  the  court  directed  thereto  by  way 
of  request  to  charge,  but  it  is  too  late  to  raise 
the  point  on  motion  for  new  trial.  See,  also, 
Metropolitan  Street  R.  Co.  v.  Powell,  89  Ga. 
601,  16  S.  E.  118;  Edwards  v.  State,  90  Ga. 
143,  15  S.  E.  744;  Gress  Lumber  Co.  v. 
Coody,  99  Ga.  778,  27  S.  B.  169;  Bowens  v. 
State,  106  Ga.  760,  32  S.  B.  666;  Smith  v. 
State,  119  Ga.  113,  46  S.  B.  79  (6) ;  Odell  v. 
State,  120  Ga.  152,  47  S.  B.  577.  We  will  re- 
mark in  passing,  however,  that,  as  the  jury 
have  the  right  to  consider  the  appearance  of 
the  witnesses  and  their  manner  of  testifying, 
it  cannot  well  be  said  that  counsel  in  argu- 
ment, if  he  desires,  might  not  as  a  matter 
of  right  have  commented  upon  the  appear- 
ance of  the  witness,  though,  as  a  matter  of 
Judgment,  it  may  sometimes  be  very  inexpedi- 
ent to  do  so.  It  is  the  right  of  counsel  to 
discuss  and  criticise  before  the  jury  the  man- 
ner of  witnesses  on  the  stand,  and  in  most 
cases  this  would  involve  the  appearance  of 
the  witness. 
8.  The    fifth,    sixth,    eighth,    and    ninth 
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grounds  of  the  motion  for  new  trial,  which 
object  to  the  exclusion  of  testimony,  in  that 
the  court  refused  to  permit  certain  questions 
to  be  asked,  present  nothing  for  our  consid- 
eration. In  each  case  objection  is  made  to 
questions  asked  and  not  to  evidence  elicited 
by  those  questions;  and  the  court  was  not 
informed  what  answer  was  expected  so  as 
to  be  able  to  pass  upon  its  relevancy.  In  the 
fifth  ground  it  appears  that  the  defendant 
objected  to  a  question  asked  of  the  plaintiff, 
but,  inasmuch  as  it  appears  that  the  question 
was  not  answered,  we  are  unable  to  say  that 
an  error  was  committed,  or,  if  there  was  an 
«rror,  that  it  was  harmful  to  the  defendant 
In  the  sixth  ground  error  is  assigned  because 
the  court  refused  to  allow  the  witness  to 
answer  a  question  propounded  by  the  de- 
fendant's counsel,  but  the  court  was  not  in- 
formed what  answer  was  anticipated,  and 
consequently  could  not  determine  whether 
the  question  would  elicit  matter  relevant  to 
the  issues.  See  Clay  v.  State,  4  Ga.  App. 
142,  60  S.  B.  1028;  Anderson  v.  Savannah 
Press  Publishing  Co.,  100  Ga.  455,  28  S.  E. 
216.  The  same  rule  requiring  the  court  to 
be  informed  of  the  probable  answer  of  the 
witness,  where  a  question  is  objected  to,  is 
applicable  to  the  assignments  of  error  in  the 
eighth  and  ninth  grounds  of  the  motion. 
The  eighth  ground  is  as  follows:  ^'Because 
the  court  erred  in  the  following  ruling: 
While  the  v^itness  McGurdy  was  on  the 
stand,  he  testified  as  follows:  'The  womb 
is  not  a  delicate  organization,  and  not  easily 
injured  as  a  rule.'  The  following  question 
was  then  asked  him,  and  the  ruling  of  the 
court  made  as  follows :  'Q.  Isn't  there,  Doc- 
tor, a  pretty  considerable  and  respectable 
portion  of  your  profession  that  believe  the 
womb  is  just  a  bundle  of  muscles?  Mr.  Mc- 
Brlde:  I  object  to  that  In  the  first  place, 
it  Is  a  leading  question;  and,  in  the  next 
place,  what  his  profession  think  generally 
is  not  admissible.  They  can  bring  the  pro- 
fession in  here  and  use  them  as  witnesses, 
but  what  other  people  think  cannot  be  given 
by  this  witness.  The  Court:  Now,  If  you 
have  any  medical  authority,  you  might  prove 
It  I  think  you  will  have  to  bring  in  the 
proof.  McCamy :  I  think  the  rule  to  be  just 
the  other  way.  The  doctor  can  testify  as  to 
the  opinion  of  physicians  generally.  I  submit 
I  have  the  right  to  ask  this  witness  what  a 
considerable  portion  of  his  profession  believe 
about  the  womb.  The  Court:  I  think  if 
there  is  medical  authority,  those  medical 
works  might  be  introduced.  I  rule  the  ^ques- 
tion out  You  cannot  go  Into  that'  Movant 
insists  that  the  testimony  was  relevant,  and 
should  have  been  admitted."  As  to  the  com- 
plaint made  in  the  ninth  ground,  that  the 
court  would  not  allow  the  conductor  to  give 
his  opinion  as  to  the  cause  of  the  plaintiff's 
fall,  we  cannot  determine  whether  the  mat- 
ter upon  which  the  opinion  of  the  conductor 
was  sought  (after  having  detailed  the  facts 
upon  which  he  based  that  opinion)  was  ad- 
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missible,  or  was  inadmissible  (as  it  would 
have  been  if  the  opinion  was  such  a  conclu- 
sion upon  the  facts  as  it  was  the  sole  prov- 
ince of  the  jury  to  make),  for  the  same  rea- 
son that  prevented  the  lower  court,  either  at 
the  trial  or  upon  the  motion  for  new  trial, 
from  considering  the  insistence  of  plaintiff  in 
error.  It  does  not  appear  that  at  the  time 
of  the  trial  the  court  was  Informed  as  to 
the  answer  sougfit  or  expected  from  the  v^rit- 
ness;  and  for  the  reasons  so  clearly  stated 
by  Judge  Atkinson  in  Anderson  v.  Savannah 
Press  Pub.  Co.,  100  Ga.  455,  28  S.  B.  216,  we 
are  not  able  to  say  whether  the  ruling  com- 
plained of  was  or  was  not  error.  While  a  wit- 
ness, after  stating  the  facts,  may  give  his  opin- 
ion in  some  instances  as  to  some  facts  which 
might  induce  a  conclusion  which  the  jury  is 
impaneled  to  reach,  he  cannot  supply  even  a 
proper  conclusion  for  the  Jury  by  the  state- 
ment of  a  conclusion  of  his  own.  Milledge- 
vlUe  V.  Wood,  114  Ga.  370,  40  S.  B.  239  (2) ; 
Thomas  v.  State,  122  Ga.  151,  50  S.  E.  64 
(1) ;  O'Neill  Mfg.  Co.  v.  Harris,  127  Ga.  643, 
56  S.  B.  789  (5) ;  Robinson  v.  State,  128  Ga. 
254,  57  S.  E.  315(4). 

4.  Complaint  is  made  in  the  seventh  ground 
that  the  court  erred  in  admitting,  over  the 
defendant's  objection,  the  mortality  tables 
in  the  appendix  of  the  seventieth  volume  of 
Georgia  Reports.  The  plaintiff  in  error  in- 
sists that  the  effect  of  this  error  was  to  ex- 
aggerate the  jurors'  idea  of  the  plaintiirs 
damages,  and  that  the  error  assisted  the 
plaintiff  in  convincing  the  Jury  that  she  was 
worse  hurt  than  she  actually  was.  The  error 
assigned  upon  the  admission  of  the  mortality 
tables  is  that  they  were  immaterial  and  ir- 
relevant, and  illustrated  no  issue  in  the  case. 
If  we  were  deciding  the  point  as  one  of  first 
impression,  and  could  consider  the  assign- 
ment of  error  as  sufficient,  we  would  not  hold 
it  to  be  well  taken.  If  one  is  entitled  to  re- 
cover for  pain  and  suffering  at  all,  and  it  is 
demonstrated  by  the  evidence  that  the  pain 
and  suffering  will  continue  as  long  as  life 
lasts,  it  would  seem  that  evidence  as  to  probr 
able  duration  of  life  would  be  admissible  to 
enable  the  jury  to  measure,  or  at  least  ap- 
proximate, the  total  pain  and  suffering.  It 
is  true  that  this  is  to  be  measured  only  by 
the  enlightened  conscience  of  an  Impartial 
Jury,  but  even  a  Jury  left  for  their  admeas- 
urements to  no  other  tribunal  than  their  own 
enlightened  conscience,  having  arrived  at 
a  valuation  of  the  pain  endured  for  a  year. 
If  satisfied  that  the  pain  would  continue 
through  life,  might  desire  to  know  the  prob- 
able duration  of  that  life.  And,  If  this  meas- 
ure of  computation  addressed  itself  to  their 
consciences,  it  would  be  nothing  more  than 
equitable  to  the  defendant,  either  by  the  use 
of  the  annuity  table  or  some  similar  means, 
to  reduce  the  tentative  finding  to  its  present 
cash  value.  We  are  aware  that  the  Supreme 
Court  has  decided  in  Macon,  Dublin  &  Sa- 
vannah R.  Co.  V.  Moore,  99  Ga.  229,  25  S.  K. 
460,  and  in  Atlanta,  Knoxville  R.  Co.  v.  Gard- 
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ner,  122  Qa.  8S»  49  6.  E.  818,  tiiat  the  mor- 
tality and  annuity  tables  are  not  proper  evi- 
dence, and  that  a  charge  thereon  was  inap- 
propriate where  there  was  no  proof  of  value 
of  services  or  earning  capacity.  But  we  are 
not  called  upon  to  decide  whether  or  not  the 
trial  Judge  erred  in  the  admission  of  the  ta- 
bles in  the  present  case ;  for  the  reason  that 
the  ground  of  the  motion  fails  to  show  the 
contents  of  the  tables.  \f»  &  A.  R.  Co.  v. 
Hyer,  113  6a.  776.  39  S.  E.  447.  It  has  fre- 
quently been  decided  that  the  ground  of  a 
motion  for  new  trial,  complaining  of  the  ad- 
mission or  rejection  of  evidence,  should  be 
complete  in  itself  or  in  connection  with  ex- 
hibits attached  to  the  motion,  so  as  not  to 
require  reference  to  other  portions  of  the 
record  to  render  it  intelligible;  and,  though 
the  dissenting  opinion  of  the  minority  of  the 
court  in  the  Hyer  Case,  supra,  accords  with 
our  individual  judgments,  and  it  would  seem 
that  reference  to  tables  contained  in  the  vol- 
umes of  our  own  reports  might  be  the  sub- 
ject-matter of  our  Judicial  knowledge,  still 
the  exact  point  was  presented  in  W.  &  A. 
R.  Co.  V.  Hyer,  supra,  and  decided  to  the 
contrary  of  our  individual  views.  In  that 
case  it  was  held  that  "a  mere  statement  in  a 
brief  of  evidence  that  the  plaintiff  'intro- 
duced in  evidence  the  mortality  and  annuity 
tables  in  the  seventieth  Georgia  Report'  does 
not  authorize  this  court  to  take  Judicial  cog- 
nizance of  the  contents  of  the  tables  pub- 
lished by  the  official  reporter  as  an  appendix 
of  that  volume."  This  being  true,  the  sev- 
enth ground  is  insufficient  to  present  to  our 
consideration  the  complaint  tiiat  the  court 
erred  in  the  admission  of  tables  which  are 
not  set  out  in  the  motion.  As  remarked 
above,  however,  if  we  were  not  bound  by  the 
ruling  in  the  Hyer  Case,  the  effect  of  our 
ruling  upon  the  plaintiff  in  error  would  be 
the  same,  for  we  would  hold  that  there  was 
no  error  in  admitting  the  tables  upon  the  au- 
thority of  the  decision  in  Powell  v.  Augusta 
&  SummervlUe  R.  Co.,  77  Ga.  192,  3  S.  B. 
757(10),  in  which  it  was  held  that,  **where 
there  is  evidence  tending  to  show  that  the 
state  of  impaired  health  and  diminished  abil- 
ity to  labor,  attributable  to  the  injury,  may 
endure  through  life,  the  mortuary  tables  are 
admissible  in  evidence  to  aid  the  jury  in 
dealing  with  the  element  of  time  involved  in 
their  computation  of  the  damages."  An  in- 
spection, of  the  original  petition  as  contained 
in  the  record  in  the  Supreme  Court  in  that 
case  shows  that  the  damages  were  sought, 
just  as  in  the  present  case,'  as  compensation 
for  pain  and  suffering  alone.  The  same  ob- 
jection to  the  mortality  tables  was  urged  as 
is  now  before  us.  In  passing  upon  this  phase 
of  the  case,  Chief  Justice  Bleckley  said: 
'"There  was  such  evidence  in  this  case,  and 
the  tables  were,  therefore,  relevant  One 
who  is  to  live  long  in  pain  is  more  damaged 
than  one  who  has  to  endure  suffering  but  for 
a  brief  time.  Test  this  by  applying  it  to 
two  .c.».ds  and  contrasting  them,  the  first  in 


which  pain  is  to  last  only  for  a  day,  and  the 
second  for  20  years.  It  may  be  thought  that 
the  loss  of  ability  to  labor  is  not  pain,  but 
this  is  a  mistake.  There  is  no  greater  bless- 
ing of  life  ttian  ability  to  labor,  even  though 
the  proceeds  may  belong  to  another.  It  is 
better  for  happiness,  as  well  as  for  virtue, 
to  work  for  nothing  than  to  be  idle.  A  phys- 
ical Injury  that  destroys  the  power  of  a  hu- 
man being  to  labor  is  one  of  the  most  seri- 
ous injuries  which  it  le  possible  to  inflict. 
True,  it  is  not  to  be  measured  by  pecuniary 
earnings  where  the  suit  is  by  a  married  wo- 
man, for  such  earnings  as  a  general  rule  l>e- 
long  to  the  husband,  and  the  right  of  action 
for  their  loss  is  in  him,  but  the  wife  herself 
lias  such  an  interest  in  her  working  capacity 
as  that  she  can  recover  something  for  its  de- 
struction, and  what  she  is  to  be  allowed 
ought  to  be  more  or  less  according  to  the 
length  of  time  during  which  her  privation  Is 
likely  to  continue.  Such  privation  may  well 
be  classed  with  pain  and  suffering,  especial- 
ly where  it  involves  the  breaking  up  of  estab- 
lished habits.  To  man  or  woman  accustomed 
to  work  enforced  idleness  is  torture."  Under 
the  well-recognized  rule  that  the  older  of 
two  decisions  must  control,  it  would  seem  to 
us  that  if  there  be  conflict  between  what  is 
ruled  in  the  Powell  Case,  supra,  and  the 
Moore  Case  and  the  Gardner  Case,  supra, 
cited  by  counsel  for  the  plaintiff  in  error,  the 
latter  decisions  must  yield  to  the  prior  ad- 
judication. 

5.  In  the  tenth  ground  of  the  motion  for 
new  trial  complaint  is  made  that  the  court 
erred  in  submitting  to  the  jury  an  allegation 
of  negligence  contained  in  the  petition,  to 
wit,  that  the  stool  was  improperly  placed  at 
the  steps  of  the  coach,  when  there  was  no  evi- 
dence authorizing  the  submission  of  this  is- 
sue. We  do  not  think  that  the  court  was 
guilty  of  any  error  in  this  respect  The 
tenth  ground  is  as  follows:  "Because  the 
court  erred  in  the  following  charge  to  the 
jury:  'Plaintiff  alleges  that,  when  the  train 
reached  Annlston  and  stopped  at  the  depot, 
the  agent  of  the  company  placed  the  stool 
under  the  steps  of  the  train  for  her  to  alight 
or  for  the  passengers  to  alight  and  that  In 
placing  it  they  placed  it  on  unlevel  ground, 
and  that,  when  she  stepped  upon  the  stool,  it 
turned  and  threw  her  to  the  ground  violent- 
ly, and  injured  her.  (Interposed  by  plain- 
tiff's counsel:  *'I  was  intending  to  state  to 
the  court  that  we  did  not  rely  upon  that 
ground.")  The  Court:  I  was  stating  the 
pleadings.  The  other  ground  of  negligence, 
gentlemen,  is:  She  alleges  further  that  when 
she  was  attempting  to  alight  and  was  on  the 
second  step  from  the  ground,  the  agent  or 
employ^  of  the  company  took  her  by  the  arm 
and  pushed  or  pulled  her  off  the  steps  and 
violently  onto  the  ground,  and  that  her  knee, 
hip,  face,  and  head  were  injured,  and  that 
her  womb  was  injured  or  displaced,  disar- 
ranged. Now,  tliat  briefly  states  the  issues, 
gentlemen.    I  do  not  undertake  to  give  all 
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the  words  of  the  petition  or  plea,  but  to 
briefly  state  the  <;ontention  of  the  parties.* 
Movant  says  that  this  charge  was  error,  be- 
cause it  submitted  to  the  Jury  an  issue  which 
was  not  supported  by  the  evidence,  to  wit, 
plaintiff's  contention  that  the  stool  upon 
which  she  alighted  was  negligently  and  im- 
properly placed  upon  the  ground,  and  that 
this  fact  assisted,  in  bringing  about  her  in- 
jury." It  is  apparent  that  the  court  did 
nothing  more  in  the  excerpt  complained  of 
than  to  state  the  contents  of  the  pleadings. 
It  Is  always  proper  for  the  trial  judge  to 
summarize  the  contentions  of  the  parties  as 
made  by  the  pleadings,  and  not  less  import- 
ant that  he  should  do  this  if  there  has  been 
an  abandonment  of  any  of  the  contentions  of 
either  party,  or  a  failure  to  establish  a  con^ 
tention  on  the  part  of  either.  This  for  the 
reason  that  if  he  first  calls  the  attention  of 
the  jury  to  the  original  contentions  between 
the  parties,  and  then  states  that  any  special 
position  or  contention  has  been  abandoned  or 
withdrawn,  and  therefore  should  be  disre- 
garded, the  Jury  are  assisted  by  having  their 
attention  more  especially  directed  to  the  re- 
maining issues  by  the  process  of  subtraction, 
and  their  vision  of  the  contested  issues  is 
clarified  by  this  elimination  of  issues  which 
have  been  abandoned  or  which  there  has  been 
a  failure  to  prove.  In  this  case  the  court 
was  proceeding  to  summarize  the  allegations 
of  the  petition,  and  the  interruption  by  the 
plaintiff's  counsel,  •  and  his  statement  that 
the  plaintiff  abandoned  the  allegation  that 
she  was  injured  by  the  improper  placing  of 
the  stool  was  an  incident  which  withdrew 
from  the  consideration  of  the  jury  that  alle- 
gation of  negligence  even  more  forcibly  than 
perhaps  the  Judge  could,  as  he  doubtless 
would,  have  done  later  in  his  charge.  That 
the  statement  of  the  abandoned  ground  of 
recovery  was  intended  merely  as  a  rehearsal 
of  the  pleadings  which  the  Jury  would  have 
with  them  in  the  Jury  room,  and  that  it  was 
no  doubt  the  Intention  of  the  judge  later  in 
the  charge  to  narrow  the  issue  to  the  allega- 
tion which  was  supported  by  testimony,  is 
evidenced  by  the  Judge's  language  in  proceed- 
ing after  the  Interruption,  when  he  said,  "I 
was  stating  the  pleadings."  The  entire 
charge  of  the  court  was  not  sent  up,  but  it 
is  evident,  from  the  excerpt  quoted  above, 
that  the  Jury  could  not  have  been  misled  or 
the  plaintiff  in  error  prejudiced  by  the  cir- 
cumstance of  which  complaint  is  made. 

6.  Complaint  is  made  in  the  eleventh 
ground  that  the  court  charged  the  Jury  that, 
•*under  the  law,  the  railroad  company  is 
held  to  exercise  extraordinary  diligence  in 
receiving  and  transporting  passengers  and 
in  seeing  that  they  are  safely  alighted  from 
the  train.  That  degree  of  diligence  is  upon 
them  until  the  passenger  has  safely  alighted 
from  the  train — extraordinary  diligence." 
And,  further,  that  the  court  erred  in  charg- 
ing 4Tpon  the  same  subject:  "Now,  the  ques- 
tion is:    Did  the  railroad  company  exercise 


this  degree  of  care  and  diligence  In  seeing 
that  this  passenger  was  properly  and  safely 
deposited  upon  the  ground  at  her  destina- 
tion?" It  is  insisted  that  by  this  charge  the 
court  held  the  defendant  to  the  duty  of  ac- 
tually assisting  the  plaintiff  to  alight  from 
the  train,  and  that,  under  the  circumstan- 
ces of  the  case,  tl^e  defendant  did  not  owe  the 
plaintiff  that  duty.  It  is  urged  that  the 
court's  expression  that  the  defendant  was 
required  to  use  extraordinary  care  in  seeing 
that  passengers  "are  safely  alighted  from 
the  train"  and  "safely  deposited  upon  the 
ground"  necessarily  includes  the  idea  of  ac- 
tual assistance,  and  stated  too  strongly  the 
duty  of  the  defendant  carrier  to  the  passen- 
ger. In  support  of  this  contention,  the  plain- 
tiff in  error's  counsel  relied  upon  the  deci- 
sions in  Daniels  v.  W.  &  A.  R.  Co.,  96  Ga. 
786,  22  S.  E.  956,  and  Western  &  Atlantic  R. 
Co.  V.  Earwood,  104  Ga.  127,  29  S.  E.  918. 
We  do  not  think  that  the  ruling  In  either  of 
these  cases  is  in  conflict  with  the  charge  of 
the  trial  judge  in  this  case.  It  is  not  decided 
in  the  Daniels  Case  that  there  are  not  oc- 
casions when  it  0}ight  be  the  duty  of  a  rail- 
road company  to  render  passengers  physical 
personal  assistance  in  alighting  from  trains. 
It  was  merely  held  that  the  circumstances  in 
that  case  were  not  such  as  to  call  for  per- 
sonal assistance  in  the  exercise  of  extraordi- 
nary diligence.  In  the  Earwood  Case  it  was 
held  that  if  a  railroad  company  has  provided 
suitable  and  safe  means,  for  entering  and 
alighting  from  its  trains,  and  has  stopped  its 
train  in  proper  position  to  enable  passengers 
to  avail  themselves  of  this  means,  it  is  not 
bound  to  render  them  personal  assistance.  It 
was  further  held  that  "the  contract  of  the 
carrier  is  that  he  will  carry  the  passenger 
safely  and  in  a  proper  carriage,  and  afford 
him  convenient  and  safe  means  for  entering 
and  alighting  from  the  vehicle  in  which  he 
carries  him,  but  he  does  not  contract  to  ren- 
der him  personal  attention  beyond  that."  In 
the  Earwood  Case  the  damages  were  attribu- 
table to  a  breach  of  an  alleged  contract  of 
the  defendant's  to  assist  an  aged  and  infirm 
passenger  to  alight  from  the  train ;  and  the 
court  very  properly  held  under  the  facts  of 
that  case  that  neither  was  the  defendant  in- 
formed of  the  passenger's  condition  nor  was 
the  contract  alleged  the  contract  made,  even 
if  the  promise  as  made  by  the  conductor  was 
binding  upon  the  company;  and  the  judg- 
ment was  reversed  for  the  error  of  the  court 
in  charging,  in  effect,  that  the  promise  of  the 
conductor  was  binding  on  the  company. 

As  to  the  charge  in  the  present  case,  we 
think  in  the  first  place  that  the  instruction 
is  not  subject  to  the  criticism  urged  against 
it,  to  wit,  that  he  instructed  the  jury  that 
the  defendant  was  under  the  duty  of  assist- 
ing this  plaintiff  to  alight  from  the  train. 
Whether  it  is  the  duty  of  a  carrier  to  assist 
a  passenger  from  the  train  in  the  exercise 
of  that  extraordinary  diligence  which  it  is 
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Its  duty  to  exerdae  towards  every  passenger 
must  depend  upon  the  particular  facts  of  the 
special  case  under  Investigation.  A  railroad 
company  is  ever  bound  to  use  extraordinary 
care  and  diligence  for  the  safety  and  com- 
fort of  its  passengers.  In  most  instances  this 
would  not  include  assistance  in  entering  or 
alighting  from  a  train.  But  the  duty  of  ex- 
ercising extraordinary  care  does  not  termi- 
nate until  the  relation  of  carrier  and  passen- 
ger ceases;  and  the  relation  does  not  cease  un- 
til the  passenger  has  at  least  been  discharged. 
A  passenger  In  alighting  from  a  train,  if  his 
destination  has  been  reached  and  the  proper 
time  for  leaving  the  train  has  arrived,  is  still 
as  much  a  passenger  as  when  seated  In  the 
coach.  Whatever  is  necessary  to  be  done  for 
the  safety  of  the  passenger  in  the  exercise  of 
extraordinary  care  for  his  safety  must  be 
done  as  much  while  the  passenger  is  alight- 
ing as  while  he  is  pursuing  his  Journey.  If 
a  helpless  passenger  or  an  intoxicated  passen- 
ger Is  attempting  to  alight,  and,  by  reason  of 
his  helplessness  or  his  intoxication,  his  safety 
is  endangered,  it  might  be  the  duty  of  the 
company,  in  the  exercise  of  extraordinary 
diligence  toward  its  passenger,  to  assist  such 
passenger  to  alight.  Whether  such  a  duty 
would  arise  would  depend  upon  whether  the 
circumstances  were  such  as  that  extraordi- 
nary diligence  would  require  that  the  passen- 
ger be  assisted.  It  may  be  stated  as  a  rule 
that,  while  it  is  not  necessarily  the  duty  of  a 
carrier  to  assist  its  passengers  to  alight 
from  a  train,  circumstances  might  arise  with- 
in the  knowledge  of  the  carrier  which  would 
require  assistance  in  alighting  to  be  extended 
in  the  exercise  of  extraordinary  care.  And 
whether  such  circumstances  exist  as  require 
active  assistance  is  a  question  to  be  deter- 
mined by  the  Jury  in  determining  whether 
extraordinary  diligence  was  used.  If  the 
charge  of  the  court  in  this  case  could  be  con- 
strued as  announcing  that  the  carrier  was 
under  a  fixed  duty  to  assist  its  passengers  to 
alight  in  all  cases,  it  would  undoubtedly  be 
erroneous  under  the  principles  anounced  in 
the  Earwood  Case,  supra,  but  plainly  the 
language  actually  employed  could  not  have 
conveyed  any  meaning  to  the  Jury  other  than 
that  the  du^  of  extraordinary  diligence  for 
the  safety  of  a  passenger  continues  until  the 
passenger  has  safely  alighted  upon  the  ground. 
And  this  is  sound  law.  No  harm  could  have 
resulted  from  the  instruction;  because  the 
plaintlfiT's  recovery,  if  she  is  entitled  to  re- 
cover at  all,  depends  upon  the  fact  that  she 
alleges,  not  that  the  defendant  company 
failed  to  assist  her  to  alight,  but  on  the  con- 
trary, that  the  employ^  of  the  defendant  ac- 
tually Jerked  her  violently  down  off  the  steps 
when  she  was  attempting  to  alight  Under 
her  testimony,  if  the  Jury  believed  it,  she 
would  have  been  entitled  to  a  recovery 
against  the  defendant  whether  it  was  the 
duty  of  the  defendant's  agents  to  assist  her 
to  alight  or  not    When  the  charge  criticised 


Is  analyzed,  It  simply  amounts  to  a  statement 
that  the  defendant  was  bound  to  use  ex- 
traordinary, and  not  ordinary,  diligence ;  and, 
for  this  reason,  the  second  criticism,  in 
which  it  is  insisted  that  the  duty  of  the  car- 
rier to  passengers  in  alighting  is  only  ordi- 
nary diligence,  is  without  merit  See  W.  & 
A.  R.  Co.  V.  Veils,  98  Ga.  453,  26  S.  E.  483,  35 
L.  R.  A.  655,  and  Macon,  Dublin  &  Savannah 
R.  Co.  V.  Moore,  108  6a.  84,  S3  S.  E.  889  (1). 

7.  In  the  absence  of  a  timely  request,  it 
is  not  necessarily  reversible  error  for  the 
trial  court  to  omit  to  charge  upon  the  bur- 
den of  proof.  In  a  case  where  complaint 
is  made  that  no  instructions  are  given  as 
to  the  burden  of  proof,  the  general  rule  that 
he  who  assigns  error  must  show  not  onbr 
error,  but  that  the  error  was  hurtful  to  him, 
should  be.  applied.  In  the  present  instance, 
under  the  evidence  adduced,  and  in  the  ab- 
sence of  a  request,  and  bearing  in  mind  that 
when  the  plaintiff  showed  her  injury  the 
presumption  of  negligence  on  the  part  of  the 
railroad  company  was  raised,  the  plaintiff 
In  error  should  have  shown,  by  the  assign- 
ment of  error,  in  what  respect  it  was  in- 
jured by  the  omission.  See  Augusta  South- 
ern R.  R.  Co.  V.  McDade,  105  Ga.  137,  81 
S.  B.  420. 

8.  Complaint  is  made  that  the  Judge  erred 
In  charging  the  Jury  as  follows:  "You  will 
determine  from  the  evidence  whether  or  not 
the  Injuries  are  permanent,  or  whether  they 
are  temporary  injuries.  That  you  will  ar- 
rive at  from  the  proof  in  the  case.  If  you 
find  the  issue  for  the  plaintiff,  and  you  find 
the  injuries  are  permanent,  theDe  Is  no  rule 
of  law  given  by  which  you  would  estimate 
damages  In  a  case  of  this  kind.  The  damages 
sought  to  be  recovered  are  for  pain  and  suf- 
fering. She  alleges  that  she  suffered  great 
pain  from  the  injuries  received,  and  that  she 
will  continue  to  suffer  great  pain,  and  that 
is  what  she  seeks  to  recover  damages  for; 
and,  under  the  law,  there  is  no  rule  laid 
down  save  the  enlightened  conscience  of  im- 
partial Jurors  seeking  for  the  truth.  Under 
all  the  evidence  in  the  case,  you  consider 
what  ought  to  be  paid.  Now,  after  you  go 
that  far  with  the  case,  you  determine  wheth- 
er the  injuries  are  permanent,  or  whether 
they  are  temporary  injuries."  The  instruc- 
tion complained  of  in  this  ground  of  the  mo- 
tion evidently  referred  only  to  the  character 
of  plaintiff's  injuries  as  to  their  permanence, 
or  their  temporary  character,  and  falls  with- 
in the  rule  stated  by  Chief  Justice  Bleckley 
in  the  Powell  Case,  supra.  If  the  plaintilTs 
injuries  were  permanent  she  was,  of  course, 
entitled  to  recover  more  than  if  her  suffer- 
ing was  temporary  and  ephemeral.  If,  after 
determining  that  the  plaintiff  had  been  in- 
jured by  the  fault  of  the  defendant,  the  Jury 
were  satisfied  that  she  was  entitled  to  a  re- 
covery of  some  amount  the  next  question 
which  would  naturally  arise  would  be:  What 
was  a  proper  amount?     This  would  bring 
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op  the  question  as  to  whether  the  injuries 
were  permanent  or  temporary,  and  eyldently 
there  can  be  no  recovery  for  permanent  pain 
and  suffering  growing  out  of  physical  in- 
Jury  unless  the  evidence  shows  that  the 
injury  itself  is  permanent.  For  this  reason 
we  are  of  the  opinion  that  the  instruction 
complained  of  was  not  confusing.  It  would 
perhaps  have  been  well  to  instruct  the  Jury 
that  the  question  of  permanent  injury  in  the 
case  at  bar  was  introduced  solely  for  the 
purpose  of  illustrating  whether  the  pain  and 
suffering  was  likely  to  continue  permanently. 
As  the  entire  charge  was  not  sent  up  in  the 
record,  we,  of  course,  do  not  know  what 
language  anteceded  or  followed  the  instruc- 
tion of  which  complaint  is  made;  but  there 
is  nothing  in  this  instruction,  when  It  is 
boiled  down,  except  that  it  is  the  duty  of 
the  Jury  to  determine  whether  the  injuries 
are  permanent  or  temporary,  and  this  in- 
quiry is  pertinent  where  the  contention  is 
made  that  the  suffering  will  be  permanent 
In  other  words,  the  instruction  of  the  Judge 
amounted  to  the  statement:  "No  injury,  no 
suffering;  temporary  injuries,  temporary 
suffering;  permanent  injuries,  permanent 
suffering."  The  instruction  of  the  learned 
trial  Judge  that,  if  the  injuries  are  permanent, 
there  is  no  rule  of  law  given  by  which  you 
may  estimate  the  damages  in  a  case  of  this 
kind,  save  the  enlightened  conscience  of  im- 
partial Jurors,  etc.,  evidences  that  the  idea 
of  diminished  capacity  to  earn  money  was  in- 
tended to  be  excluded  from  the  consideration 
of  the  Jury,  and  must  have  been  so  under- 
stood by  it. 

We  conclude  that  the  verdict  was  author- 
ized both  by  the  law  and  the  evidence,  and 
there  was  no  error  in  refusing  a  new  triaL 

Judgment  affirmed. 


(6  Oa.  App.  208) 

VBASEY  V.  STATE. 


(No.  1,757.) 


(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

1.  Cbihinal  Iiaw  (5  919*)— New  Tbiait-Re- 
UARKs  OF  Counsel. 

The  remarks  of  the  solicitor  were  entirely 
legitimate  under  the  evidence,  and,  even  if  ob- 
jectionable, would  not  be  a  gronnd  for  a  new 
trial,  unless  they  were  objected  to  at  the  time 
and  some  appropriate  action  of  the  court  then 
invoked.  Civ.  Code  1895,  §  4419;  Odell  v. 
State,  120  Ga.  152,  47  S.  B.  577 ;  Southern 
Ry.  Co.  v.  Wright  (thia  day  decided)  €4  S.  E. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,   Cent  Dig.  S§  2199,  2200;    Dec.  Dig.   § 

2.  Review  on  Appeal. 

No  error  of  law  appears,  and  there  is.  some 
evidence,  although  weak  and  unsatisfactory,  to 
support  the  verdict,  which  was  approved  by  the 
trial  judge. 
(Syllabus  by  the  Court.) 

Error  from  City  Ck)urt  of  Newnan;   A.  D. 
Freeman,  Judge. 


Fletcher  Veasey  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J.  C.  Newman,  for  plaintiff  in  error.  W. 
L.  Stallings,  Sol.,  and  W.  C  Wright,  for  the 
State. 

Him  O.  J.    Judgment  affirmed. 


(6  Ga.  App.  20S) 
LIVINGSTON   V.    STATE.     (No.    1,803.) 
(Court  of  Appeals  of  Georgia.     May  18,  1909.) 

Indictment  and  Information  (|§  111,  191, 
202»)— Offense  Included  in  Chabqe. 
The  statutory  offense  of  pointing  a  weapon 
at  another  may  be  included  within  the  offense 
of  assault  with  intent  to  murder,  where  the 
assault  is  charged  to  have  been  committed  by 
pointing  and  aiming  a  gun  or  pistol  at  another. 
It  is  not  necessarv  to  negative  explicitly  the 
exceptions  provided  in  a  penal  statute,  by  the 
operation  of  which  a  defendant  may  be  justified 
or  excused  in  the  commission  of  an  act  other- 
wise unlawful,  when  the  existence  of  the  statu- 
tory exceptions  is  necessarily  impliedly  negativ- 
ed by  the  language  employed  m  making  the 
charge.  Judgment  may  be  pronounced  upon  a 
verdict  finding  one  guilty  of  pointing  a  weapon 
at  another,  although  the  pointing  is  not  ex- 
pressly charged  to  have  been  intentional,  if  the 
language  used  in  the  accusation  is  such  as  to 
raise  no  other  implication  than  that  the  point- 
ing and  aiming  was  intentional. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §|  295-298,  604- 
621.  646;    Dec.  Dig.  ${  111,  191,  202.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Appling  Conn- 
ty ;  T.  A.  Parker,  Judge. 

G.  W.  Livingston  was  convicted  of  unlaw- 
fully pointing  a  pistol  at  another,  and  brings 
error.    Affirmed. 

W.  W.  Bennett,  for  plaintitT  in  error.  J. 
H.  Thomas,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
indicted  for  assault  with  intent  to  murder, 
and  was  convicted  of  unlawfully  pointing 
and  aiming  a  pistol  at  another.  He  moved 
in  arrest  of  the  judgment,  upon  the  ground 
that  the  Indictment  does  not  contain  sufl3cient 
allegations,  not  sufiSciently  specific  allega- 
tions, to  be  the  basis  of  the  verdict  of  the 
Jury,  and  especially  that  the  indictment  did 
not  contain  an  allegation  that  the  pistol  was 
"intentionally"  pointed  at  another,  not  in  any 
sham  battle  by  the  military,  and  not  in  self- 
defense,  nor  in  defense  of  habitation,  proper- 
ty, or  person.  The  motion  in  arrest  of  judg- 
ment was  overruled.  The  indictment  charges 
Livingston  with  the  offense  of  assault  with 
Intent  to  murder,  "for  that  the  said  •  ♦  • 
Livingston  ♦  *  •  unlawfully,  feloniously, 
with  malice  aforethought,  and  with  a  certain 
pistol,  •  ♦  •  did  make  an  assault,  with 
the  intent  the  said  A.  S.  Cody  to  kill  and 
murder,  and  the  said  •  •  •  Livingston, 
with  said  weapon,  which  he  then  and  there 
held,  did  then  and  there  unlawfully,   felo- 


•For  other  cases  see  ume  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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niously,  and  with  malice  aforethought,  point, 
aim  at,  and  attempt  to  shoot  and  kill  him,  the 
said  A.  S.  Cody,  with  the  intent  aforesaid, 
contrary  to  the  laws  of  said  state,  the  good 
order,  peace,  and  dignity  thereof."  The  ver- 
dict was:  "We,  the  jury,  find  the  defendant 
guilty  of  a  misdemeanor,  pointing  a  pistol  at 
another,  not  in  his  own  defense/' 

That  the  offense  of  pointing  a  pistol  at  an- 
other may  he  so  Included  within  the  offense 
of  assault  with  intent  to  murder  that  one 
who  is  indicted  for  assault  with  intent  to 
murder  may  be  convicted  of  the  lesser  of- 
fense of  pointing  a  pistol  at  another  has 
been  decided  by  the  Supreme  Court  in  Jen- 
kins V.  State,  92  Ga.  470,  17  S.  E.  693 
(1),  upon  the  authority  of  the  prior  rulings 
in  Arnold  v.  State,  51  6a.  144,  and  Isom  v. 
State,  83  Ga.  378,  9  S.  E.  1051.  It  is  true 
that  in  the  Isom  Case,  supra,  as  pointed  out 
in  Lanier  v.  State,  5  Ga.  App.  — ,  63  S.  B. 
536,  the  verdict  was  for  stabbing,  upon  an  in- 
dictment charging  assault  with  intent  to  mur- 
der, and  to  that  extent  the  nature  of  the  case 
differs  from  the  one  now  before  us.  The 
principle,  however,  is  the  same.  It  is  not 
necessary  to  negative  explicitly  the  excep- 
tions provided  in  a  penal  statute,  by  the 
operation  of  which  a  defendant  may  be  Jus- 
tified or  excused  In  the  commission  of  an  act' 
otherwise  unlawful,  when  the  existence  of  the 
statutory  exceptions  is  necessarily  impliedly 
negatived  by  the  language  employed  in  mak- 
ing the  charge.  In  the  Lanier  Case  we  held 
that  if  it  was  admitted  that  the  stabbing  was 
done  unlawfully  and  "contrary  to  the  laws  of 
said  state,  the  good  order,  peace,  and  dignity 
thereof,"  these  statements  alone  (if  the  ex- 
plicit negativing  of  the  exceptions  was  not 
insisted  upon  by  demurrer)  were  sufficient  to 
show  that  the  cutting  was  not  done  in  self- 
defense,  nor  under  any  circumstances  of  jus- 
tification provided  by  the  Code.  In  Jenkins 
V.  State,  supra,  where  the  indictment  was  for 
assault  with  intent  to  murder  by  pointing, 
aiming,  directing,  shooting  off,  and  discharg- 
ing a  loaded  pistol  at  another,  it  was  held 
that  a  verdict  of  guilty  of  shooting  at  an- 
other would  be  sufficient,  even  without  super- 
adding the  words  ''not  in  his  own  defense." 

The  learned  counsel  for  the  plaintiff  in  er- 
ror insists,  however,  that  the  verdict  is  in- 
sufficient to  authorize  a  judgment  thereon, 
for  the  reason  that  the  indictment  does  not 
charge  that  the  pistol  was  "intentionally" 
pointed.  We  agree  with  the  counsel  that  the 
fact  that  the  pointing  is  intentional  consti- 
tutes the  gravamen  of  the  offense  of  pointing 
a  pistol  or  gun  at  another,  and  that  it  is  es- 
sential that  it  should  be  charged  and  proved 
that  the  pointing  alleged  was  intentional. 
Section  343  of  the  Penal  Code  of  1895  de- 
clares that  "any  person  who  shall  intention- 
ally point  or  aim  a  gun  or  pistol,  whether 
loaded  or  unloaded,  at  another,  not  in  a  sham 


battle  by  the  military,  and  not  in  self-defense, 
or  in  defense  of  habitation,  property  or  per- 
son, or  other  instances  standing  upon  like 
footing  of  reason  and  justice,  shall  be  guilty 
of  a  misdemeanor."  The  ruling  In  the  Jenk- 
ins Case,  supra,  rules 'as  to  the  exceptions 
provided  in  the  statute;  and  the  rulings  in 
Isom  y.  State,  supra,  and  Lanier  v.  State, 
supra,  control  as  far  as  the  point  made  upon 
the  omission  from  the  Indictment  of  the  word 
'Intentionally"  is  concerned.  It  being  alleg- 
ed in  the  indictment  that  the  pistol  waa  un- 
lawfully, feloniously,  and  with  malice  afore- 
thought pointed  at  Cody,  in  an  attempt  to 
kill  him,  the  only  necessary  implication 
which  can  be  raised  is  that  the  pointing  was 
intentional.  The  pointing  could  not  have 
been  an  unintentional  pointing,  if  it  were 
either  unlawful  or  felonious;  and  If  done 
with  malice  aforethought,  as  the  indictment 
charges,  the  pointing  was  obliged  to  have 
been  found  by  the  jury  to  have  been  done, 
not  only  intentionally,  but  perhaps  with  de- 
liberate intention. 
Judgment  affirmed. 

(6  Ga.  App.  1S9> 
PATE-SMITH  CO.  v.  H.  B.  CLAFLIN  CO. 

JOHNSON  V.  SAME.     (Nos.  1,584,  1,585.) 
(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

Costs   (§  260*)-~Pbosxcution   fob  Delay— 

Damaobs. 

It  is  apparent  from  an  inspection  of  the 
records  and  the  questions  made  that  the  writs 
of  error  in  these  cases  have  been  prosecuted  for 
delay  only,  and  for  the  purpose  of  preventing 
the  prompt  collection  of  a  just  debt  The 
points  made  are  wholly  without  merit,  and  the 
judgments  are  affirmed,  with  damages  for  bring- 
ing the  cases  to  this  court  for  delay. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  i  983;    Dec.  Dig.  §  260.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Action  by  the  H.  B.  Claflin  Company 
against  the  Pate-Smith  Company,  and  by  the 
same  plaintiff  against  W.  A.  Johnson.  Judg- 
ments for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

Claude  Payton  and  O.  £).  Hay,  for  plain- 
tiffs in  error.  Polbiil  &  Foy,  for  defendant 
in  error. 


HILL,   a  J. 
damages. 


Judgments  affirmed,   with 


(S  Oa.  App.  240) 

MANNING  V.  STATE.    (Na  1,817.) 

(Court  of  Appeals  of  Georgia.     May  18,  1909.) 

Sunday  (SS  S,  29*)— Shooting  on  Sunday— 
"Willful  and  Wanton  Fibinq  of  Weap- 
on." 

A  mad  dog  is  a  public  enemv ;  and  to  shoot 
at  a  mad  dog  is  not  the  "willfnl  and  wanton 
firing  of  a  weapon,'*  within  the  terms  of  the 
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act  of  1898  (AcU  1898,  p.  107),  which  forbids 
the  shooting  of  firearms  on  Sunday.  It  is  the 
duty  of  the  court,  upon  the  trial  of  one  charged 
with  a  yiolaiion  of  this  statute,  to  instruct  the 
jury  as  to  the  meaning  of  the  words  *'willful 
and  wanton,''  as  used  in  the  statute;  and  it  is 
error  to  restrict  the  defense  of  the  accused 
to  cases  of  actual  self-defense  or  defense  of 
property.  It  is  for  the  jury  to  determine  wheth- 
er shooting  at  a  mad  dog  on  Sunday  is  a  willful 
and  wanton  shooting,  within  the  meaning  of 
the  statute,  although  they  might  believe  that 
the  dog  was  fleeing  at  the  time  he  was  shot 
at,  and  that  neither  the  defendant's  person  nor 
his  property  was  in  danger. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent.  Dig.  §  3;    Dec.  Dig.  i§  3.  29.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Montlcello;  A. 
fi.  Thurman,  Judge. 

Clarence  Manning  was  convicted  of  will- 
fully firing  a  weapon  on  Sunday,  and  brings 
error.    Reversed. 

Greene  F.  Johnson,  for  plaintiff  In  error. 
Doyle  Campbell,  Sol.,  for  the  State. 

RUSSELL,   J,     Judgment   reversed. 


(6  Ga.  App.  244)       < 

ATHENS  V.  CITY  OP  ATLANTA. 

(No.  1.841.) 

(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

Intoxicating  Liquors  (5§  10, 112*)— Illegal 

Sale— CiTT  Ordinances. 

A  municipality  may  under  its  ordinances 
punish  the  offense  of  keeping  intoxicating  liq- 
uors on  hand  for  the  purpose  of  illegal  sale,  and 
it  makes  no  difference  in  a  particular  case  that 
the  keeping  of  the  liquor  for  this  purpose  was 
at  a  place  of  business  or  other  pubnc  place. 
The  municipal  offense  is  distinct  and  separate 
from  the  state  crimes  which  may  have  been  in- 
cidentally committed  in  connection  with  it. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  7-12,  122;  Dec.  Dig.  $§ 
10,  112.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Speros  Athens  was  convicted  of  an  Illegal 
Bale  of  Intoxicating  liquor,  and  brings  error. 
Affirmed. 

Rosser  &  Brandon  and  Moore  &  Branch, 
for  plaintiflf  In  error.  W.  P.  Hill  and  J.  L. 
Mayson,  for  defendant  In  errQr. 

POWELL,  J.  The  plaintiff  In  error,  Ath- 
ens, was  convicted  in  the  police  court  of  At- 
lanta for  the  violation  of  section  1537  of  the 
City  CJode,  which  is  as  follows:  "Any  per- 
son, firm  or  corporation,  who  shall  keep  for 
unlawful  sale  in  any  store,  house,  room,  of- 
fice, cellar,  stand,  booth,  stall,  or  other  place, 
or  shall  have  contained  for  unlawful  sale  in 
any  barrel,  keg,  can,  demijohn  or  other  pack- 
age, any  spirituous,  fermented,  or  nialt  liq- 
uors for  such  sale,  shall,  on  conviction,  be 
punished  by  fine  not  exceeding  five  hundred 
dollars,  or  imprisonment  not  exceeding  thirty 


days,  either  or  both,  in  the  discretion  of  the 
court."  The  prooiC  showed  that  the  defend- 
ant had  some  whisky  at  his  restaurant  in  At- 
lanta and  sold  some  of  it  He  applied  for 
the  writ  of  certiorari,  the  Judge  of  the  su- 
perior court  refused  it,  and  he  excepts. 

Counsel  for  the  plaintiff  in  error,  in  their 
argument  seem  to  concede  that  the  ordinance 
is,  so  to  speak,  abstractly  valid,  under  the 
authority  of  Callaway  v.  Mlms,  5  Ga.  App. 
9,  62  S.  E.  654,  and  the  cases  there  cited; 
but  they  contend  that  it  is  unenforceable  as 
applied  to  the  facts  of  the  present  case. 
They  insist  that,  since  the  state  law  makes  it 
a  misdemeanor  for  any  person  to  have  in- 
toxicating liquor  on  hand  at  his  place  of  busi- 
ness or  at  other  public  places,  the  ordinance 
cannot  be  applied  to  a  case  where  the  defend- 
ant's act  of  keeping  the  liquor  for  u^l awful 
sale  was  at  his  place  of  businesa  or  other 
public  place,  because  this  would  allow  the 
city  to  punish  for  the  identical  transaction 
cognizable  by  the  state  courts  under  the  law 
Just  mentioned.  They  analogize  the  case  to 
that  of  Kassell  v.  Mayop  of  Savannah,  109 
Ga.  491,  35  S.  E.  147,  and  to  that  of  Penning- 
ton V.  City  of  Newman,  117  Ga.  701, 45  S.  B.  65. 

In  the  Kassell  Case  the  court  said:  "We 
do  not  mean  to  say  that  the  second  section 
of  the  city  ordinance  in  question  should  be 
treated  as  absolutely  a  void  enactment.  That 
portion  of  the  ordinance  simply  provided 
generally  against  the  sale  of  any  spirituous 
or  intoxicating  liquors  of  any  character  on 
Sunday.  If  a  person  who  committed  such  an 
act  was  not  one  whose  business  or  ordinary 
calling  involved  the  work  of  retailing  spirit- 
uous or  intoxicating  liquors,  the  principle 
herein  decided  would  not  apply  to  his  case. 
In  the  present  case,  however,  it  appears  from 
the  record  that,  if  the  accused  was  guilty  of 
any  offense  at  all,  it  consisted  in  pursuing 
her  business,  or  the  work  of  her  ordinary  call- 
ing, on  the  Lord's  Day,  within  the  meaning  of 
the  penal  law  of  the  state  on  that  subject" 
In  the  Pennington  Case  the  ordinance  pro- 
hibited the  carrying  on  of  trade  or  traffic  on 
the  Sabbath.  The  Supreme  Court  held  that 
the  ordinance  could  not  be  applied  to  one 
whose  only  offense  against  it  was  the  carry- 
ing on  of  his  ordinary  trade,  as  that  was  an 
offense  against  the  criminal  laws  of  the  state. 

We  fully  recognize  the  soundness  of  the 
principle  of  these  and  similar  cases;  and,  if 
the  ordinance  now  before  us  prohibited  mere- 
ly the  keeping  on  hand  of  intoxicating  liquor 
generally,  these  cases  would  be  clearly  In 
point,  and  we  would  have  no  hesitancy  in 
holding  that  such  an  ordinance  would  have 
no  validity,  as  applied  to  a  case  where  the 
defendant  kept  the  liquors  on  hand  only  at  a 
place  of  business  or  other  public  place.  The 
fact  that  the  defendant  kept  the  liquors  at 
his  place  of  business  created  no  offense  under 
the  ordinance.  The  fact  that  the  place  where 
the  liquors  were  kept  was  a  place  of  business 
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was  In  no  wise  essential  to  the  inyestigation 
under  the  ordinance.  Only  the  fact  that  they 
were  kept,  and  that  the  intent  or  purpose  of 
the  keeping  was  an  unlawful  sale  of  them, 
entered  into  the  gist  of  the  transaction  cog- 
nizable in  the  police  court 

The  purpose  of  the  keeping  is  without  Im- 
portance as  applied  to  the  state  oiTense,  and 
is  altogether  important  as  applied  to  the 
city  offense.  To  have  kept  the  liquors  at  the 
restaurant  to  drink  himself,  or  give  way,  or 
to  induce  trade,  or  to  manufacture  into  other 
beverages,  would  have  been  a  violation  of 
the  state  law,  but  not  of  the  municipal  law. 
The  city  offense  never  came  into  existence 
until  the  defendant  formed  the  intent  and 
purpose  of  making  an  unlawful  sale.  The 
fact  that  he  had  already  violated  the  state 
law  by  bringing  the  liquors  to  his  place  of 
business,  and  that  he  was  continuing  to  vio- 
late it  by  keeping  them  there,  did  not  put 
him  in  a  position  where  he  could  not  aggra- 
vate the  transaction  by  adding  to  it  an  addi- 
tional element,  not  included  in  the  state  of- 
fense, thereby  converting  it  into  a  municipal 
offense. 

This  brings  us  to  the  contention  of  the 
plaintiff  in  error  that,  if  the  intention  or  pur- 
pose of  the  actor  in  the  transaction  is  to  be 
considered  as  such  an  element  of  the  mu- 
nicipal offense  as  to  distinguish  it  from  the 
crime  under  the  state  law,  then  to  allow  the 
municipality  to  hold  jurisdiction  to  punish 
because  of  this  distinction  alone  would  be  to 
permit  punishment  for  a  mere  state  of  mind. 
The  argument  is  not  valid.  Intention,  state 
of  mind  alone,  is  oftentimes  the  essential  ele- 
ment in  distinguishing  the  lawful  from  the 
unlawful,  and  in  differencing  one  offense 
from  another.  To  take  property  from  the 
lands  of  another  without  an  animus  furandi 
is  trespass;  with  the  intent  to  steal,  it  is 
larceny.  The  specific  intent  to  kill  differ- 
ences assault  and  battery  from  an  assault 
with  intent  to  murder.  An  intention  to  de- 
fraud distinguishes  the  criminal  sale  of  mort- 
gaged property  from  the  innocent  A  reason- 
able fear  of  an  apparent,  though  not  actual, 
danger  to  one*s  life,  a  mere  state  of  the  slay- 
er's mind,  converts  the  killing  from  murder 
to  justifiable  homicide.  To  have  intoxicating 
liquors  at  one's  place  of  business  to  drink  or 
to  give  away  is  unlawful,  but  it  lacks  that 
aggravation  which  characterizes  the  keeping 
of  it  for  the  purpose  of  unlawful  sale,  just  as 
to  commit  assault  and  battery  in  a  private 
place  is  unlawful,  but  lacks  the  element  of 
aggravation  which  converts  it  into  a  munici- 
pal offense  if  it  be  committed  in  a  public 
street 

Suppose  the  city  ordinance  were  a  state 
law ;  would  a  conviction  of  the  offense  creat- 
ed therein  bar  a  prosecution  under  the  stat- 
ute upon  territory  of  which  the  ordinance  is 
said  to  trespass,  or  vice  versa?  Or,  to  state 
it  more  concretely,  suppose  that  prior  to  the 
adoption  of  the  general  prohibition  law  there 
had  been  enacted  a  special  law  for  Fulton 


county,  making  It  criminal  for  any  person  to 
have  on  hand  intoxicating  liquor  for  the  pur- 
pose of  unlawful  sale,  and  the  defendant  had 
been  indicted  and  had  been  convicted  in  the 
state  court  for  that  offense  upon  proof  that 
since  the  date  of  the  enactment  of  the  general 
prohibition  law  he  had  kept  the  liquor  on 
hand  at  his  restaurant  for  the  purpose  of 
unlawful  sale;  would  this  conviction  bar  an- 
other prosecution  under  the  prohibition  law 
for  keeping  it  on  hand  at  his  place  of  busi- 
ness? We  think  It  would  not  The  two 
transactions  would  be  legally  distinct.  Veasy 
V.  State,  4  Ga.  App.  845,  62  S.  E.  561,  and 
cases  cited. 

The  municipal  offense  in  this  case  is  sand- 
wiched (if  I  may  use  this  word  to  express  the 
idea)  between  two  state  offenses,  the  essen- 
tial elements  of  one  of  which  (the  keeping  of 
the  liquor  and  the  fact  that  the  place  where 
it  was  kept  was  a  place  of  business)  furnish 
one  of  the  elements  of  the  city  offense  and 
an  incidental  detail  connected  with  the  trans- 
action physically  considered;  and  the  com- 
mission of  the  other,  the  actual  sale,  supplies 
the  proof  as  to  the  other  essential  element 
namely,  that  the  keeping  was  for  the  purpose 
of  unlawful  sale.  But  does  this  extinguish 
the  independence  and  separate  identity  of 
the  municipal  offense,  or  merge  the  transac- 
tion wholly  into  the  state  crimes? 

Let  us  see  if  we  cannot  suppose  a  trans- 
action in  which  the  separate  state  offenses 
may  be  similarly  involved  without  any  one 
of  them  being  merged  into  one  or  both  of  the 
others.  A  person  at  a  church,  having  a  pis- 
tol concealed  in  his  pocket  shoots  at  another 
from  the  pocket  through  the  lining,  and  with- 
out revealing  the  existence  of  the  pistol  oth- 
erwise. He  may  on  this  state  of  facts  be 
separately  tried  and  convicted  for  the  three 
offenses,  carrying  a  pistol  to  a  church,  car- 
rying a  pistol  concealed,  and  shooting  at  an- 
other. See  Veasy  v.  State,  supra.  To  this 
transaction  the  crime  of  carrying  the  pistol 
concealed  stands  almost  identically  in  the 
same  relation  as  does  the  municipal  offense 
of  having  had  the  liquor  on  hand  for  the  pur- 
pose of  unlawful  sale  stand  to  the  two  state 
crimes  involved  in  the  facts  of  the  case  now 
before  us.  In  the  supposed  case  the  elements 
of  the  crime  of  carrying  the  pistol  to  the 
church  (the  carrying  and  the  fact  that  the 
place  was  a  church)  furnished  one  of  the  ele- 
ments of  the  concealed  weapon  case  (the  car- 
rying) and  an  incidental  detail  connected 
with  that  transaction  physically  considered; 
and  the  commission  of  the  other  offense,  the 
fact  of  the  shooting,  supplies  the  only  proof 
of  the  fact  that  the  defendant  had  a  pistol 
concealed,  for  it  was  stated  in  the  supposed 
facts  that  the  existence  of  the  pistol  in  the 
defendant's  pocket  was  not  otherwise  re- 
vealed. 

We  went  into  all  this  question  fully  in 
the  case  of  Callaway  v.  Mlms,  supra.  In  that 
case  we  discussed  the  whole  question  at 
length,  and  indulged  in  an  extensive  citation 
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of  autborlties.  That  case,  at  least  to  the  ex- 
tent of  the  line  of  reasoning  there  presented, 
controls  this  one.  We  see  no  reason  to  change 
the  views  we  there  expressed.  We  would  not 
again  have  dealt  so  lengthily  with  the  ques- 
tion, if  it  were  not  for  the  ability  and  stren- 
aousness  with  which  we  are  urged  by  coun- 
sel to  limit  that  case,  and  to  distinguish  the 
present  transaction  upon  its  particular  facts. 

We  have  had  several  of  these  cases  involv- 
ing the  right  of  municipalities  to  punish  un- 
der ordinances  like  the  one  before  us;  and 
hi  almost  every  case  it  is  argued  that  it  is 
a  dangerous  policy  to  permit  police  courts, 
in  which  no  Jury  trial  is  obtainable,  to  im- 
pose such  severe  penalties  as  most  of  the 
city  charters  allow  for  the  violation  of  these 
ordinances  on  a  subject  as  to  which  the  mu- 
nicipalities hold  Jurisdiction  by  so  small  a 
margin  and  by  so  slight  a  shade  of  distinc- 
tion. There  may  be  force  in  this  argument 
Personally,  some  of  the  Judges  of  this  court 
think  so.  If  so,  it  addresses  itself  to  the 
General  Assembly,  and  not  to  the  court 
However,  there  is  one  obvious  way  by  which 
these  complaining  offenders  may  escape  all 
this  hardship— by  respecting  and  obeying  the 
law. 

Judgment  affirmed. 


(6  Oa.  App.  MO 

LYONS  V.  CITY  OF  ATLANTA.    (No.  1,835.) 

(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

INTOXICATINO    LlQUOBS    (§    236*)  —  CRIMINAL 

Pbosecution— Illegal  Sale. 

The  defendant  was  properly  and  legally 
convicted  of  a  violation  of  the  municipal  ordi- 
nance of  the  city  of  Atlanta  against  keeping  liq- 
uor on  hand  for  the  purpose  of  illegal  sale,  and 
the  judge  of  the  superior  court  did  not  err  in 
overruling  the  certiorari. 

[Bd.  Note.—For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  S  236.*] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Hike  Lyons  was  convicted  of  keeping 
liquor  on.  hand  with  intent  to  sell  unlawful- 
ly, and  brings  error.    Affirmed. 

Lamar  Hill  and  Burton  Cloud,  for  plaln- 
tiir  in  error.  W.  P.  Hill  and  J.  L.  Mayson, 
for  defendant  in  error. 

POWELL,  J.  Mike  Lyons  had  an  upstahrs 
bedroom  on  Broad  street,  in  the  city  of 
Atlanta;  and  he  was  accused  and  convicted 
in  the  recorder's  court  of  the  city  of  Atlanta 
for  keeping  intoxicating  liquor  on  hand  in 
that  room  for  the  purpose  of  unlawful  sale. 
A  witness  swore  that  he  met  Lyons  in  a 
poolroom,  and,  hearing  some  one  else  ask 
him  what  sort  of  whisky  he  had,  he  also 
asked  him  if  he  could  get  some  whisky 
from  him.  Lyons  took  him  to  this  room, 
and  sold  him  rye  whisky.    The  witness  lay 


down  on  a  bed  in  the  room,  and  while  he 
was  there  several  other  persons  came  in  and 
bought  liquor  from  Lyons.  The  police  raid- 
ed the  place,  and  found  a  large  quantity  of 
whisky  under  the  bed,  in  a  trunk,  in  bureau 
drawers,  etc.  After  having  been  convicted 
in  the  recorder's  court,  Lyons  took  the  case 
by  certiorari  to  the  superior  court.  Upon 
the  hearing  there,  the  Judge  overruled  the 
certiorari,  and  he  excepts. 

The  plaintiff  in  error  presents  the  point 
that  by  converting  his  bedroom  into  a  blind 
tiger,  and  by  allowing  a  large  number  of 
persons  to  come  there  indiscriminately  and 
get  liquor,  he  made  it  a  place  of  business 
and  a  public  place,  and  that  the  only  offen- 
ses committed  by  him  were  violations  of 
the  state  law.  The  facts  in  the  record  pre- 
sent no  such  point  It  is  true  that  in  the 
case  of  Bashinski  v.  State,  5  Ga.  App.  3. 
62  S.  B.  577,  this  court  held:  '*If  a  person 
should  make  a  common  practice  of  selling 
liquor  illegally  at  a  fixed  place,  that  place 
would  thereby  become  his  place  of  business; 
but  a  single  sale  of  liquor,  or  even  sporadic 
sales,  will  not  Ipso  facto  convert  the  place 
where  the  sale  occurs  into  the  seller's  ^lace 
of  business,'  in  accordance  with  the  meaning 
of  that  phrase  as  found  in  the  prohibition 
act  of  1907."  We  also  held,  in  Tooke  v. 
State,  4  Ga.  App.  497,  61  S.  B.  917  (4c),  that 
a  person  might  convert  even  his  private  res- 
idence into  a  public  place,  by  allowing  the 
public  to  come  there  indiscriminately  to  buy 
or  drink  liquor.  Therefore  it  may  be  true 
by  these  tests,  that  Lyons  had  succeeded 
in  converting  his  bedroom  into  either  a  pub- 
lic place  or  a  place  of  business. 

But  if  we  concede  all  this,  and  should 
further  concede  that  the  municipal  offense 
of  keeping  liquor  on  hand  for  illegal  sale 
cannot  be  committed  in  a  place  of  business 
or  a  public  place  (and  we  in  no  wise  concede 
this;  see  Callaway  v.  Mims,  5  Ga.  App.  — , 
62  S.  B.  654;  Athens  v.  Atlanta,  64  S.  D. 
711,  this  day  decided)  yet  the  concession 
would  not  help  the  defendant's  case,  even 
though  he  converted  the  private  place  into 
a  public  place  or  place  of  business,  by  bring- 
ing liquor  there  to  sell  and  thereby  attract- 
ing a  crowd  to  whom  he  sold  it;  for .  his 
crime  was  complete  when  he  brought  the 
liquor  into  the  private  place  for  unlawful 
sale,  and  his  subsequent  continuation  and 
augmentation  of  the  nuisance,  and  his  con- 
sequent conversion  of  the  private  place  into 
a  public  place,  so  that  he  also  violated  the 
state  law,  did  not  wipe  out  his  already 
complete  guilt  under  the  municipal  law. 
"An  offense  committed  against  one  Jurisdic- 
tion cannot  be  wiped  out  by  committing  an- 
other against  another  Jurisdiction."  Per 
Bleckley,  C.  J.,  in  Menken  y.  Atlanta,  78  Ga. 
672,  2  S.  B.  561. 

Judgment  affirmed. 


•Vor  other  cases  see  same  topio  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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(6  Qa.  App.  241) 

JORDAN  ▼.  STATE.     (No.   1,821.) 
(Court  of  Appeals  of  Georgia.     May  18,  1909.) 

RsvjEw  ow  Appeal. 

No  error  of  law  1b  complained  of,  and  the 
eyidence  fully  supports  the  verdict. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Monticello;  A. 
S.  Thurman,  Judge. 

Lum  Jordan  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Greene  F.  Johnson,  for  pluintlff  In  error. 
Doyle  Campbell,  Sol.,  for  the  State. 

HILL,  0.  J.    Judgment  affirmedL 


(6  Ga.  App.  167) 
ELDERS  V.  BANCROFT-WHITNEY  00. 
(No.  1,473.) 
(Court  of  Appeals  of  (Georgia.     May  18,  1909.) 

Appeal  aitd  Ebbob  (|  613*)— Btll  or  Excep- 
tions—Certification—Necessity. 

The  bill  of  ezceptiouB,  not  being  certified  by 

the  presiding  judge  to  be  true,  presents  nothing 

for  the  adjudication  of  this  court,  and  must  be 

dismissed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  |  2708 ;    Dec.  Dig.  S  613.*] 

(Syllabus  by  the  Court) 

Error  from  City  (»iirt  of  Reidsville;  C. 
L.  Morgan,  Judge. 

Action  between  W.  H.  Elders  and  tlie 
Bancroft- Whitney  Company.  From  the  judg- 
ment, Elders  brings  error.    Writ  dismissed. 

H.  H.  Eflders,  in  pro.  per.  H.  G.  Beasley, 
for  defendant  in  error. 

RUSSELL,  J.     Writ  of  error  dismissed. 


(«  Oft.  App.  167) 

GA8KINS  T.  GRAY  LUMBER  CO. 

GRAT  LUMBER  CO.  y.  GASKINS. 

(Nos.  1,494,  1,495.) 

(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

Trespass  (SJ  19,  20*)— Tthle  Wpthout  Ac- 
tual Possession— Common  Gbantob. 
Where,  in  an  action  of  trespass,  it  appears 
that  a  named  grantor  had  conveyed  a  portion 
of  the  standing  timber  to  the  defendants,  and 
had  subsequently  conveyed  the  land  and  the  re- 
mainder of  the  timber  to  the  plaintiff  and  that 
the  defendants  had  cut  some  of  the  trees  not 
included  in  their  timber  conveyance,  and  it 
further  appears  that  there  had  been  no  actual 
possession  of  the  land,  the  plaintiff,  in  order  to 
recover  for  the  cutting  of  the  timber  not  deeded 
to  the  defendant,  must,  under  section  3877  of  the 
Civil  Code  of  1895,  show  legal  title  to  the  land 
or  to  the  timber  involved  in  the  suit  While 
the  plaintiff  In  trespass  may  generally  make  a 
prima  facie  case  against  the  defendant  by  show- 
ing that  he  and  the  defendant  claim  under  a 
conmion  grantor,  yet  this  principle  is  not  appli- 
cable to  the  state  of  facts  set  out  above.  The 
grant  of  a  portion  of  the  timber  conveys  a  dis- 
tinct estate,  separate  and  apart  from  the  estate 
conveyed  by  the  grant  of  the  land  and  the  re- 


mainder of  the  timber;  and  the  doctrine  of  es* 
toppel  by  reason  of  claiming  under  a  common 
grantor  applies  only  when  both  parties  to  the 
action  claim  title  to  the  same  property. 

[EU.  Note.— For  other  cases,  see  Trespass* 
Cent.  IMg.  H  19,  34 ;  Dec.  Dig.  Si  19,  20.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Douglas;  C  T. 
Roan,  Judge. 

Action  by  J.  A.  Gaskins  against  the  Graj 
Lumber  Company.  Judgment  for  defend- 
ant,  and  plaintiff  brings  error.  Defendant 
assigns  cross-error.  Afllrmed  on  the  main 
bill,  and  cross-bill  dismissed  without  preju- 
dice. 

Ji  A.  Gaskins  brought  suit  against  the 
Gray  Lumber  Company  for  trespass,  and  the 
trial  resulted  in  the  court's  awarding  the 
nonsuit,  to  which  exception  is  taken.  The 
substance  of  the  plaintiff's  claim  was  that 
Fisher  H.  Gaskins  had  conveyed  to  Tim- 
mons,  McWhite  &  Co.  all  of  the  timher  suit- 
able for  turpentine  and  sawmill  purposes 
growing  on  certain  lots  of  land  in  Berrien 
county,  that  Timmons,  McWhite  &  Co.  had  in 
turn  conveyed  this  same  timber  to  the  Gray 
Lumber  Company,  and  that  subsequently  to 
making  the  timber  deed  Just  mentioned  Fish- 
er H.  Gaskins  had  conveyed  to  the  plaintiff 
the  land  upon  which  the  timber  stood, 
thereby  conveying  to  him  such  timber  as  was 
not  included  in  the  other  conveyance;  but 
as  we  gather  from  the  record,  the  plaintiff 
does  not  contend  that  this  conveyance  trans- 
ferred to  him  any  rights  in  such  of  the  tim- 
ber as  was  included  In  the  defendant's  tim- 
ber deed.  The  plaintiff's  contention  is  that 
the  defendant  cut  from  the  lands,  after  they 
were  deeded  to  him,  certain  timber  standing 
thereon  not  included  within  the  terms  of  its 
deed,  because  it  was  not  suitable  for  sawmill 
and  turpentine  purposes.  One  branch  of  this 
controversy  went  to  the  Supreme  (3ourt,  and 
in  that  case  the  deed  under  which  the  de- 
fendants claimed  the  timfber  was  construed. 
See  Gray  Lumber  Co.  v.  Gaskins,  122  Ga. 
342,  60  S.  E.  164.  In  the  present  action  the 
plaintiff  notified  the  defendant  to  produce 
all  the  deeds,  leases,  and  other  muniments 
of  title  by  which  it  claimed  the  right  to  cut 
any  of  the  timber  mentioned  in  the  petition, 
and  the  defendant  produced  only  the  timber 
deed  mentioned  above;  and  this  was  intro- 
duced in  evidence  by  the  >  plaintiff.  The 
plaintiff  also  introduced  warranty  deeds 
from  Fisher  H.  Gaskins  to  the  plaintiff, 
dated  subsequently  to  the  timber  deed  and 
conveying  the  lands  upon  which  the  timber 
was  located.  It  is  unnecessary  to  recite  the 
other  evidence  in  the  case,  as  the  foregoing 
is  all  of  it  that  relates  to  the  plaintiff's  right 
to  recover,  so  far  as  his  title  is  concerned. 
There  was  no  possession  of  the  land,  and 
the  plaintiff  was  required  to  prove  title,  in 
order  to  recover. 
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Hendricks  &  Christian  and  W.  H.  Giiffin, 
for  plaintiff  in  error.  Lankford  &  Dickerson, 
for  defendant  In  error. 

POWELL,  J.  (after  stating  the  facts  as 
ah«ve).  By  reason  of  section  3877  of  the 
Civil  Code  of  1896,  the  common-law  role 
that,  if  the  owner  of  land  was  out  of  pos- 
session, he  could  not  recover  in  trespass,  has 
been  changed  to  the  extent  that  the  true 
owner  (that  is,  the  person  holding  the  legal 
title)  may  maintain  an  action  of  trespass, 
though  he  was  not  in  possession  at  the  time 
the  wrong  was  committed;  but,  to  bring 
himself  within  the  statute,  the  burden  is 
upon  him  to  show  that  he  Is  the  true  owner, 
and  this  he  can  do  only  by  showing  title. 
Yahoola  Mining  Co.  v.  Irby,  40  Gfi.  482; 
Whiddon  v.  Williams  Lumber  Co.,  98  Ga. 
701,  25  S.  E.  770;  Moore  v.  Vickers,  126  Ga. 
42,  54  S.  E.  814.  In  thfe  opinion  in  the  case 
of  Moore  v.  Vickers,  supra,  there  is  the  hint 
as  to  a  lurking  doubt  as  to  whether  the 
plaintiff  could  show  such  a  title  as  would 
support  an  action  of  trespass  by  proving  that 
he  and  the  defendant  claimed  under  a  com- 
mon grantor.  However,  in  the  case  of  Gar- 
butt  Lumber  Co.  v.  Wall,  126  Ga.  172,  64  a 
B.  944,  decided  at  the  same  term  of  the 
court,  the  proposition  was  definitely  stated 
and  announced  that,  if  it  be  shown  that  the 
defendant  in  the  trespass  action  claims  title 
from  the  same  common  grantor  as  the  plain- 
tiff and  from  no  other  source,  prima  fade 
the  plaintiff  may  recover  if  his  title  as  de- 
rived from  the  common  propositus  Is  the 
superior;  in  other  words,  the  admission  im- 
plied against  the  defendant  by  reason  of  his 
having  taken  a  conveyance  of  the  property 
from  the  plaintiff's  grantor  is  sufficient  to 
cast  on  the  defendant  the  burden  of  showing 
that  the  title  was  not  in  the  common  grantor 
at  the  time  he  took  his  conveyance.  The  es- 
toppel does  not  seem  to  be  so  complete  in 
the  case  of  trespass  as  in  the  action  of  eject- 
ment, where  the  application  of  the  general 
doctrine  is  more  familiar. 

The  question  that  confronts  us,  then,  is 
whether,  under  the  facts  of  the  present  case, 
the  plaintiff  and  the  defendant  so  hold  un- 
der a  common  grantor  as  to  make  a  prima 
fade  case  in  behalf  of  the  plaintiff.  It  will 
be  remembered,  from  the  statement  of  facts 
given  above,  that  the  defendant  claims  no  ti- 
tle to  the  land  and  holds  no  conveyance  to 
the  land  itself,  but  claims  and  shows  a  con- 
veyance only  to  the  timber,  which,  however, 
is  realty,  and  is  a  thing  that  may  be  convey- 
ed and  dealt  with  as  realty  separate  and 
apart  from  the  land  itsdf.  Balkcom  y.  Em- 
pire Lumber  Co.,  91  Ga.  651,  17  S.  E.  1020, 
44  Am.  St  Rep.  58 ;  Moore  v.  Vickers,  supra ; 
Red  Cypress  Lumber  Co.  v.  Beall,  5  Ga.  App. 
202,  62  S.  E.  1056;  Atlantic  Coast  Line  R.  Co. 
V.  Davis,  5  Ga.  App.  214/  62  S.  K  1023.  The 
plaintiff,  on  the  other  hand,  dalma  no  inter- 
est in  so  much  of  the  timber  as  is  included 
In  the  conveyance  under  which  the^  defendant 


holds.  As  to  the  timber  whidi  the  plaintiff 
says  the  defendant  cut  and  damaged,  the  lat- 
ter either  has  no  title  at  all  or  else  its  title 
Is  derived  from  some  source  independently  of 
the  plaintiff's  grantor ;  and  since  It  produced 
at  the  trial  no  conveyance  covering  the  tim- 
ber in  dispute  it  will  be  presumed  that  it  had 
none.  Under  these  drcumstances  we  do  not 
think  the  rule  as  to  estoppel  by  reason  of 
dalming  under  a  common  grantor  is  applica- 
ble. There  is  no  contest  whatever  between 
this  timber  deed  and  the  plaintiff's  land  deed. 
Neither  claims  superiority  over  the  other  as  a 
conveyance  of  title  from  Fisher  H.  Gaskins, 
the  alleged  common  grantor.  The  plaintiff 
admits  the  validity  of  the  timber  deed  and 
the  defendant  admits  the  validity  of  the 
plaintiff's  land  deed,  so  far  as  the  regularity 
of  the  conveyance  is  concerned.  If  the  plain* 
tiff  claimed  any  of  the  timber  included  with- 
in the  defendant's  conveyance,  then  the  rule 
would  be  applicable;  but  he  makes  no  sudi 
claim.  The  defendant  would,  if  the  question 
arose,  be  estopped  primarily  from  denying 
that  Fisher  H.  Gaskins  owned  the  timber 
which  he  conveyed  it;  but  Fisher  H.  Gas- 
kins might  have  owned  the  timber  which  he 
conveyed  the  defendant,  and  not  have  owned 
the  land  on  which  the  timber  stood.  Since 
the  land  and  the  timber  or  the  land  and  cer- 
tain portions  of  the  timber,  may  be  separate- 
ly owned,  it  is  a  non  sequitur  to  say  that,  be- 
cause the  defendant  is  required  in  law  to  ad* 
mit  that  an  alleged  common  propositus  own* 
ed  a  portion  of  the  timber,  the  admission 
must  extend  to  the  fact  that  he  also  owned 
the  land  and  the  remaining  timber. 

Almost  this  same  question  was  involved  in 
the  case  of  Moore  v.  Vickers,  supra.  There 
the  plaintiff  himself  had  conveyed  the  land  to 
a  person  named  McMillan,  and  had  reserved 
the  timber  to  himself.  McMillan  sold  the 
land  to  the  defendant,  and  the  defendant  cut 
the  timber  which  had  been  reserved.  The  Su- 
preme Court,  speaking  of  the  attempt  to  ap- 
ply the  doctrine  of  common  grantor,  said: 
"Even  if  it  be  conceded  that  this  rule  is  ap- 
plicable to  cases  of  trespass,  It  does  not  fol- 
low that  the  plaintiff  has  shown  himself  by 
virtue  thereof  to  have  been  the  true  owner  of 
the  standing  timber  at  the  time  of  the  alleg- 
ed trespass.  The  rule  as  to  common  source 
of  title  only  applies  where  each  of  the  con- 
testing titles  emanates  from  the  same  grant- 
or. It  does  not  apply  where  the  contest  is  be- 
tween a  grantor,  who  reserves  an  interest  in 
the  land,  and  his  grantee,  in  a  case  where  the 
burden  is  on  the  grantor  to  show  title  to  the 
excepted  interest"  Moore  v.  Vickers,  126  Ga. 
44,  54  S.  E.  815.  It  was  held,  therefore,  that 
the  plaintiff  did  not  make  out  a  prima  fade 
case  by  showing  the  facts  just  recited.  In 
the  case  of  Campau  v.  Campau,  87  Mich.  246, 
it  is  said :  "The  doctrine  that  adverse  dalm- 
ants  under  a  common  grantor  are  estopped 
from  denying  their  grantor's  title  does  not 
hold  where  the  grantor's  deed  does  not  pur- 
port to  conv^  the  entire  title."    The  facts  of 
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that  case  make  It  analagous  in  principle  to 
the  case  at  bar. 

Suppose,  in  the  case  before  us,  that  the 
alleged  common  grantor,  instead  of  convey- 
ing to  the  grantees  in  the  timber  deed  the 
timber  on  five  lots  of  land,  had  conveyed 
to  them  two  lots  of  land,  and  then  had  con- 
veyed to  the  plaintiff  the  three  lots  of  land 
remaining  in  the  tract,  and  the  defendant 
had,  under  the  deed  to  the  two  lots,  attempt- 
ed to  cut,  also,  the  timber  on  the  other  three 
lots.  Would  it  for  a  moment  be  contended 
that  the  plaintiff  could  recover  by  showing 
the  two  sets  of  deeds  etnanatlng  from  the  same 
source  to  these  parts  of  the  same  tract,  and 
by  showing,  either  inferentially  or  directly, 
that  the  defendant  claimed  the  right  to  cut 
the  timber  on  the  plaintiff's  three  lots  by  no 
other  right  than  the  deed  to  the  two  lots? 
To  allow  such  a  recovery  would  be  to  over- 
throw a  proposition  well  established  in  the 
law,  that  where  the  land  is  in  the  actual  pos- 
session of  no  one  the  trespasser  is  amenable 
for  the  damages  only  to  him  who  can  show 
the  title.  The  timber  and  the  right  to  cut  it 
are  as  distinct  entities,  in  the  sense  in  which 
we  are*  now  talking  about  these  things,  as 
would  be  the  two  separate  parts  of  a  tract 
of  land.  We  have  made  a  somewhat  ex- 
haustive search  for  authorities  upon  this 
question,  and  we  have  found  no  case  which 
militates  against  the  proposition  here  assert- 
ed, while  the  case  of  Moore  v.  Vickers,  supra, 
from  our  own  state,  and  the  Michigan  case, 
cited  above,  both  seem  to  support  the  prin- 
ciple fully.  We  are  led  to  the  conclusion, 
therefore,  that  the  court  did  not  err  in  grant- 
ing a  nonsuit  on  account  of  the  failure  of  the 
plaintiff  to  show  such  a  title  to  the  property 
sued  for  as  would  support  the  action. 

We  have  discussed  the  question  as  if  the 
plaintiff's  action  sounded  in  trespass,  because 
both  parties  have  ably  argued  the  case  as  if 
it  were  such  an  action.  It  may  be,  how- 
ever, that,  properly  construed,  the  suit  Is  one 
in  trover  for  timber  cut  and  carried  away. 
Such  a  cause  of  action  we  construed  the  peti- 
tion aa  asserting  in  the  case  of  MUltown 
Lumber  CJo.  v.  Carter,  5  Ga.  App.  844,  63  8. 
B.  270.  It  will  be  readily  seen,  however,  that 
the  doctrine  we  have  announced  above  is 
clearly  applicable,  whether  the  suit  is  In  tro- 
ver or  in  trespass;  for  the  plaintifTs  title 
to  the  timber  he  is  suing  for  depends  upon 
his  title  to  the  land  in  either  event 

Judgment  on  main  bill  of  exceptions  af- 
firmed. Gross-bill  dismissed  without  preju- 
dice. 

(6  Q«.  App.  164) 

FREEMAN  v.  MATTHEWS.    (No.  1,838.) 

(Oourt  of  Appeals  of  Georgia.    May  18,  1909.) 

1.  Fbauds,  Statui'B  of  (8  ISO*)— Allegation 
OF  Contract  ih  Writinq— Necessity. 
"Where  proceedings  are  brought  to  enforce 
rights  arising  under  a  contract  required  to  be 


in  writing,  failure  to  allege  in  the  pleadings 
that  such  contract  was  in  writing  cannot  be 
taken  advantage  of  by  demurrer.  The  silence 
raises  no  presumption  that  the  contract  exists 
only  in  parol."  Anderson  y.  Hilton  &  Dodge 
Lumber  Co.,  121  Ga.  688*  49  S.  B.  725(1); 
Taliaferro  v.  Smiley.  112  Ga.  66,  37  S.  E.  V»; 
Draper  v.  Macon  Dry  Goods  Co..  103  Qa.  661, 
30  S.  El  566,  68  Am.  St.  Rep.  136. 

[EM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §  361 ;   Dec.  Dig.  §  150.*] 

2.  Appeal  and  Ebbob  (§§  206,  1033*)— Habm- 
LEss  Ebbob  —  Instructions— Pbesentation 

AND   RESEBVATION   OF   GbOUNDS  OF  REVIEW 

--Admission  of  Evidence. 

The  charge  of  the  court  is  free  from  any 
material  error,  and  the  exception  to  the  ruling 
of  the  trial  judge,  in  permitting  the  question 
which  was  objected  to,  cannot  be  considered,  be- 
cause only  the  question  was  objected  to,  and  no 
statement  is  made  as  to  the  answer  anticipated. 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  4056;  Dec  Dig.  |§  206» 
1033.*] 

3.  Sufficiency  of  Evidence. 

A  verdict  in  favor  of  the  plaintiff  was  au- 
thorized by  the  evidence;  but  as  the  verdict 
rendered  in  his  favor  includes  two  items  amount- 
ing to  $100,  which  were  not  proved  it  is  direct- 
ed that  the  judgment  be  reduced  by  that  amount 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Blalcely ;  W.  A. 
Jordan,  Judge. 

Action  by  Mike  Matthews  against  J.  T. 
Freeman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed  on  condition. 

Pottle  &  Glessner,  for  plaintiff  in  error. 
Park  &  Collins,  for  defendant  in  error. 


RUSSELL,  J.  1.  The  defendant  In  the 
court  below  excepted  pendente  lite,-  and  in 
the  bill  of  exceptions  assigns  error  on  the 
judgment  overruling  certain  special  demur- 
rers to  the  plaintiffs  petition.  The  demur- 
rers raise  the  point  that  the  petition  does 
not  show  that  the  contracts  of  sale  complied 
with  the  statute  of  frauds.  The  petition  al- 
leged that  the  petitioner  and  the  adminis- 
trator's deceased  intestate  each  owned  a  one- 
third  Interest  in  a  certain  sawmill  outfit, 
steers,  and  a  lumber  dray,  and  that  the  peti- 
tioner sold  his  third  interest  in  this  property 
to  the  deceased  for  $300.  Another  item  of 
indebtedness  alleged  in  the  petition  arises 
from  the  sale  by  the  petitioner  to  the  deceas- 
ed of  a  watch  for  the  sum  of  $50.  The  plain- 
tiff did  not  amend  his  petition  in  response 
to  the  special  demurrers,  and  the  contention 
of  the  plaintiff  in  error  is  that,  under  the 
provisions  of  CUv.  Code  1895,  §  5048,  and  the 
decision  of  the  Supreme  Court  in  Western 
Union  Telegraph  Company  v.  Griffith,  111 
6a.  564,  36  S.  E.  859,  the  trial  judge  should 
have  dismissed  the  petition. 

There  can  be  no  doubt  that,  as  a  general 
proposition,  the  principle  relied  upon  by 
counsel  for  the  plaintiff  in  error  is  sound; 
but  under  the  rulings  of  the  Supreme  Court 
in  Draper  v.  Macon  Dry  Ooods  Company,  lOS 
Ga.  661,  80  S.  B.  566,  68  Am.  St  Rep.  136, 
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Taliaferro  v.  Smiley,  112  Ga.  62,  37  S.  E. 
106(3),  and  Anderson  v.  Hilton  &  Dodge 
Lumber  Company,  121  Ga.  688,  49  S.  B.  725, 
the  failure  to  allege  that  a  contract  is  in 
writing  does  not  raise  the  inference  that  it 
Is  necessarily  in  parol.  The  plea  of  the  stat- 
ute of  frauds  is  a  personal  plea,  and  the  fail- 
ure to  allege  that  the  contract  was  in  writ- 
ing cannot  be  taken  advantage  of  by  demur- 
rer. In  other  words,  it  is  presumed,  unless 
the  contrary  appears  from  the  petition  itself, 
that  those  contracts  which  by  law  are  re- 
quired to  be  in  writing  have  been  put  in  writ- 
ing— ^that  the  parties  have  obeyed  the  law, 
rather  than  disobeyed  it  So,  when  a  con- 
tract is  alleged,  it  is  presumed  that  the  con- 
tract was  in  writing.  As  in  this  case  the 
plaintiff  alleged  a  contract  of  sale  which  by 
terms  of  the  statute  of  frauds  should  have 
been  In  writing,  and  therefore  presumably 
was  reduced  to  writing,  and  as,  for  that  rea- 
son, the  defendant  should  have  pleaded  as 
an  affirmative  defense,  that  the  contract  rest- 
ed only  in  parol,  and  was  therefore  violative 
of  section  2693  of  the  Civil  Code  of  1895,  the 
trial  Judge  did  not  err  In  overruling  the 
special  demurrers. 

2.  It  is  unnecessary  to  discuss  in  detail 
the  several  exceptions  taken  to  the  charge  of 
the  court  It  Is  sufficient  to  say  that,  while 
the  language  employed  in  one  Instance  is 
somewhat  Involved,  we  do  not  think  that  the 
Jury  was  misled  thereby,  and  the  subject 
presented,  as  well  as  the  language  used,  was 
more  favorable  to  the  defendant  than  to  the 
plaintiff.  The  former,  therefore,  can  have  no 
cause  of  complaint  The  e:tceptlon  to  the 
question  which  the  court  permitted  to  be 
asked  over  the  objection  of  the  defendant's 
counsel  presents  nothing  for  our  considera- 
tion, as  the  answer  was  not  objected  to,  and 
no  statement  as  to  the  answer  anticipated 
was  made  to  the  trial  court  in  advance  of 
bis  ruling. 

3.  The  evidence  was  sufficient  to  authorize 
the  finding  in  favor  of  the  plaintiff  as  to 
the  sawmill  outfit  and  the  item  of  $15  for 
which  suit  was  brought  A  verdict  for  the 
plaintiff,  in  the  absence  of  any  evidence  in 
behalf  of  the  defendant,  was  therefore  de- 
manded. There  is,  however,  no  evidence  to 
support  a  finding  for  the  purchase  price  of 
the  watch,  for  the  value  of  which  plaintiff 
sued;  nor  did  the  sole  witness,  Mr.  Howell, 
state  that  he  bad  any  knowledge  that  Mat- 
thews advanced  any  of  the  $50  claimed  to 
have  been  loaned  by  him  to  the  deceased 
during  his  sickness.  The  proof  as  to  both  of 
these  Items  rests  purely  upon  supposition. 
We  therefore  direct  that,  if  the  defendant 
in  error  wlU  write  off  $100  from  the  verdict 
and  Judgment  in  his  favor,  the  Judgment  re- 
fusing a  new  trial  be  affirmed;  otherwise, 
that  the  Judgment  be  reversed. 

Judgment  affirmed,  on  condition. 


(6  Qa.  App.  203) 
ROBINSON  V.  McWIUilAMS-RANKIN  CO. 

McWIIiLIAAiS-RANKIN  CO.  v.  ROBINSON. 
(Nos.  1,619,   1,693.) 

(Court  of  Appeals  of  Georgia.    May  18y  1909.) 

EXEMFTIONB  (J  48*)— WAGES— "LABOBEB." 

A  conductor  of  a  freight  train  may  be  re- 
qnired  to  exercise  both  mental  skill  and  manual 
labotr  in  the  performance  of  his  duties ;  but 
where  the  printed  rules  of  the  railway  company, 
regulating  his  employment  and  prescribing  the 
character  of  his  work,  clearly  show  that  his 
services  consist  mainly  of  work  involving  the 
exercise  of  his  intellectual  faculties  and  business 
capacity,  he  is  not  a  ''laborer/'  within  the  mean- 
ing of  Civ.  Code  1895,  S  4732,  and  his  wages 
are  subject  to  garnishment. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Dec  Dig.  I  48.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5.  pp.  3952-3968;   vol.  8,  p.  7700.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  between  T.  E.  Robinson  and  the 
McWilliams-Rankin  Company.  EYom  tlie 
Judgment,  Robinson  brings  error,  and  the 
McWUliams-Rankin  Company  assigns  cross- 
error.  Af&rmed  on  the  main  bill,  and  cross- 
bill dismissed. 

R.  D.  Feagin,  for  plaintiff  in  error.  R.  8. 
Wimberly  and  Napier  &  Maynard,  for  defend- 
ant in  error. 

HILL,  C.  J.  The  only  question  presented 
In  this  case  for  the  decision  of  the  court  is 
whether  or  not  the  wages  of  a  conductor  of  a 
freight  train  are  exempt  from  the  process  of 
garnishment,  on  the  ground  that  he  is  a  la- 
borer, within  the  meaning  of  Civ.  Code  1895^ 
I  4732.  There  is  no  controversy  as  to  the 
facts.  The  oral  evidence  shows  that  some  of 
the  duties  of  a  freight  conductor  are  mental, 
and  some  are  manual,  in  character.  As  was 
said  by  this  court  in  Howell  v.  Atkinson,  8 
Ga.  App.  58,  59  S.  B.  316:  *The  nature  of 
the  labor  to  be  performed,  and  whether  the 
mental  element  preponderates  or  not,  is  to 
be  determined  by  the  contract  of  employ- 
ment." The  written  rules  regulating  the  em- 
ployment of  the  conductor  and  prescribing 
his  duties  in  the  present  case  clearly  show 
that  he  was  to  have  general  control  and  su- 
perintendence of  the  train  and  of  the  em- 
ployes on  the  train,  its  running  and  manage- 
ment, procuring  waybills,  making  reports,  at- 
tending to  the  delivery  of  freight  according 
to  waybills,  and  generally  performing  work 
requiring  the  exercise  of  intellectual  faculties 
and  business  capacity.  We  see  no  difference 
in  the  facts  of  this  case  from  those  of  Miller 
and  Bussey  v.  Dugas,  77  6a.  386,  4  Am.  St. 
Rep.  90,  where  it  was  decided  that  the  wages 
of  a  conductor  of  a  passenger  or  freight 
train  were  subject  to  gamishinent  under  the 
Code. 

Who  falls  within  the  category  of  a  joumey- 
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man  mechanic  or  day  laborer,  within  the 
meaning  of  the  statute,  must  depend  upon  the 
facts  of  the  particular  case.  The  Supreme 
Court,  In  Oliver  v.  Macon  Hardware  Co.,  98 
Ga.  249,  25  S.  B.  403,  58  Am.  St  Rep.  300, 
has  laid  down  the  test  by  which  the  ques- 
tion should  be  determined.  This  test  Is 
whether  the  contract  of  employment  requires 
mainly  mental  skill,  or  mainly  manual  labor. 
If  the  former,  the  wages  are  subject  to  gar- 
nishment; If  the  latter,  they  are  not  subject. 
See,  also,  Howell  v.  Atkinson,  supra,  and 
Cohen  v.  Aldrlch,  5  Ga.  App.  256,  62  S.  E. 
1015.  Applying  the  test  given  by  the  Su- 
preme Court  In  the  Oliver  Case,  supra,  to  the 
duties  of  this  conductor,  as  prescribed  by  the 
rules  of  the  railway  company  regulating  his 
employment,  we  conclude  that  his  wages  were 
subject  to  the. process  of  garnishment,  and 
that  the  judgment  of  the  superior  court,  In 
dismissing  the  certiorari  and  affirming  the 
judgment  of  the  justice  In  so  holding,  should 
be  affirmed. 

Judgment  affirmed  on  main  bill  of  excep- 
tions.   Cross-bill  of  exceptions  dismissed. 


(8  Ga.  ^pp.  166) 

SPARKS  MERCANTILE  CO.  et  al.  v.  R.  T. 

STONE  TOBACCO  CO.     (No.  1,435.) 
(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

1.  Portion  or  Plba  Pbopebly  Stricken. 

The  exception  to  the  striking  of  a  portion 
of  the  defendant's  plea  is  not  wen  taken. 

2.  Appeal  and  Error  (8  615*)— Brief  of  Evi- 
dencb—Approvai.  of  Judge. 

What  purports  to  be  a  brief  of  the  evidence 
does  not  bear  the  approval  of  the  trial  judge. 
Therefore  this  court  is  not  in  position  to  con- 
sider errors  assigned  npon  the  ovemiling  of  the 
motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2712;  Dec.  Dig.  S  615.*1 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  the  R.  T.  Stone  Tobacco  Com- 
pany against  the  Sparks  Mercantile  Com- 
pany and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.     Affirmed. 

Hendricks  &  Cbrlstlan,  for  plaintiffs  In  er- 
ror.   Bule  &  Knight,  for  defendant  In  error. 

BUSSELiL,  J.    Judgment  affirmed* 


(65  W.  Va.  B08) 

THOMPSON  et  al.  v.  ROBINSON  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  20,  1909.) 

1,  Frauds,  Statute  of  (§  131*)— Operation 
^Modification  of  Contract. 

A  contract  for  sale  of  coal  provides  that 
part  of  the  purchase  money  shall  he  paid  by  a 
given  day,  when  the  vendor  is  to  make  a  deed, 
and  that,  if  not  so  paid,  the  contract  shall  be 
void,  ana  declares  this  provision  for  payment 
of   uie  essence,   and  there  is  default  in  such 


payment    No  oral  extension  of  time  made  after 
that  day  will  bind  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stot- 
ute  ^of.  Cent   Dig.  §§   283,  284;    Dec   Dig.  | 

2.  Frauds,    Statute   of    (§    131*)— Sale   of 
Realty— Modification  of  Contract. 

A  defunct  contract  for  the  sale  of  realty 
cannot  be  revived  by  an  oral  contract. 

[Ed.  Note.— For  other  cases,  see  Frnnds, 
Statute  of.  Cent  Dig.  «  283,  284;  Dec  Dig. 
§  131.*] 

3.  Specific  Performance  (§  97*)— Payment 
OF  Consideration  or  Tender  Thereof. 

A  contract  for  sale  of  land  demands  pay- 
ment of  purchase  money  by  a  given  day,  and 
declares  this  provision  of  the  essence,  and  if 
not  complied  with  the  contract  to  be  void,  deed 
to  be  made  on  such  payment.  The  vendee  must 
pay  or  tender  the  money  on  the  day,  and  thus 
put  the  vendor  in  default,  else  the  vendee  can- 
not have  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Pei^ 
formance.  Cent  Dig.  |{  286-298;    Dec  Dig.  § 

4.  Vendor   and   Purchaser   (§   140*)  —  Ab- 
stract OF  Title— Duty  to  Furnish. 

Unless  the  contract  so  provide,  a  vendor 
of  land  is  not  required  to  furnish  abstract  of 
title. 

[Ed.  Note.~For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  262 ;  Dec  Dig.  §  140.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Conrt,  Marshall 
County. 

Bill  by  Joslah  V.  Thompson  and  others 
against  James  M.  Robinson  and  others.  De- 
cree for  defendants,  and  plaintiffs  appeaL 
Affirmed. 

Wm.  H.  Conaway,  for  appellants.  McCam- 
Ic  &  Clarke  and  A.  C.  Chapman,  for  appel- 
lees. 


BRANNON,  J.  James  M.  Robinson  made 
two  written  agreements  with  M.  Low  Par- 
rlott  selling  to  Parrlott  the  coal  In  two  tracts 
of  land.  Each  agreement  contains  the  fol- 
lowing clause:  "But  It  Is  further  agreed  by 
and  between  the  parties  hereto  that  the  pay- 
ment of  the  first  Installment  of  one-fourth  of 
the  purchase  money  on  or  before  the  8th  day 
of  August,  1905,  Is  the  essence  of  this  agree- 
ment, and  In  the  failure  to  pay  the  same  In 
the  time  specified  is  to  render  this  contract 
null  and  void,  and  the  parties  of  the  first 
part  and  second  parts  are  to  stand  relieved 
from  all  damages  and  responsibility  for  the 
nonexecutlon  and  nonfulfillment  of  this  con- 
tract, but  a  compliance  In  making  said  pay- 
ment Is  to  render  this  Contract  unconditional, 
absolute,  and  binding  to  all  intents  and  pur- 
poses on  the  parties  hereto  of  the  first  and 
second  parts."  Parrlott  assigned  the  con- 
tracts to  Joslah  V.  Thompson.  Robinson  re- 
fusing to  convey,  Thompson  filed  a  bill  in 
Marshall  county  circuit  court  to  enforce  a 
conveyance,  which  the  court  dismissed  with- 
out relief. 

The  contract  plainly  makes  iMtyment  of 
three-fourths  of  the  money  tite  sotil  and  es- 
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sence  of  the  Gontract  It  \n  not  pretended 
that  the  money  was  paid  or  tendered  by  the 
day  named,  but  It  is  claimed  that  Robinson 
waived  it  by  allowing  further  time  to  Pnr- 
riott  to  have  a  survey  made  and  an  abstract 
of  title.  This  contention  of  waiver  on  pay 
day  must  be  closed  against  the  plaintiff  by 
saying  that  only  two  witnesses  speak  on  this 
point,  Parriott  and  Robinson,  and  they  flatly 
contradict  each  other.  This  feature  of  the 
case  having  been  decided  by  the  circuit  court 
on  conflicting  evidence,  and  we  not  being  con- 
vinced that  the  decision  is  wrong.  It  must 
stand,  as  to  the  alleged  waiver  before  the 
contract  by  its  terms  ceased  to .  exist.  I 
speak  of  waiver  before  the  death  of  the  con- 
tract I  am  here  conceding,  for  argument, 
that  such  prompt  payment  might  be  waived 
before  the  contract  expired  by  its  terms ;  but 
there  are  authorities  of  high  character  saying 
that  when  the  statute  of  frauds  demands  a 
writing,  as  terms  of  payment  are  a  substan- 
tial element,  the  contract  cannot  be  varied  as 
to  those  terms  except  in  writing.  "Time  of 
performance  of  a  contract  to  convey  land 
cannot  be  extended  by  parol."  Blood  v. 
Goodrich,  9  Wend.  (N.  Y.)  68,  24  Am.  Dec 
121.  In  Emerson  v.  Slater,  22  How.  42,  16 
I*  Ed.  860,  it  is  said  that  "a  written  contract 
not  required  to  be  written  may  be  varied  by 
oral  agreement;  but  the  better  opinion  is, 
according  to  the  weight  of  authority,  that  a 
written  contract  within  the  statute  of  frauds 
cannot  be  varied  by  any  subsequent  agree- 
ment, unless  such  agreement  is  in  writing" — 
dtlng  a  large  number  of  English  and  Amei^ 
lean  authorities.  Again  asserted  as  law  in 
Swain  V.  Seamans,  9  Wall.  p.  272,  19  Ij.  Ed. 
654.  Likewise  Abel  y.  Munson,  18  Mich.  806, 
100  Am.  Dec  165;  Brown  v.  Sanborn,  21 
Minn.  402;  Ladd  v.  King,  1  R.  I.  224,  51  Am. 
Dec  624.  The  plaintiff  bearing  the  burden  to 
prove  clearly  the  waiver  before  the  deatii  of 
the  contract  (Lumber  Go.  v.  Friedman,  64 
W.  Va.  — ,  61  S.  B.  815),  it  is  not  necessary 
to  decide  whether  there  can  be  such  oral 
waiver.  Perhaps  under  our  state  decisions 
there  may  be.  If  an  original  question,  I 
would  say  that  such  oral  agreement/ changing 
a  material  provision  of  the  contract,  cannot 
be  allowed.  The  statute  was  made  to  avoid 
fraud  and  perjury.  What  more  striking  in- 
stance of  its  wisdom  than  this:  Two  con- 
tracting parties  swearing  squarely  contrary 
on  a  vital  point,  one  or  the  other  false,  the 
court  .cannot  say  which,  and  must  decide 
against  the  assertor  of  this  waiver.  It  is  not 
plausible  to  say  that  Robinson  was  to  furnish 
abstract  The  contract  does  not  put  the  duty 
upon  him;  the  law,  in  America  does  not. 
''In  the  United  States  an  abstract  Is.  not  an 
implied  feature  of  every  sale  of  land.  Since 
every  title  is  of  record,  the  doctrine  of  caveat 
emptor,  In  the  absence  of  special  agreement, 
requires  the  purchaser  to  satisfy  himself  as 
to  title,  and  for  that  purpose  to  make  the 
necessary  investigation  and  abstracts."  1 
Am.  &  Eng.  Ency.  Ll  213.    It  would  be  well 


to  shut  out  oral  evidence  in  this  state  where 
promoters,  adventurers,  and  speculators  take 
these  contracts,  fail  to  answer  their  condi- 
tions, hold  them  indeflnitely,  thus  tying  up 
the  owners  of  land,  and  at  last  defeat  the 
conditions  by  trumped-up  oral  evidence. 

I  say  that  the  plaintiff  has  not  proven  any 
waiver  of  this  vital  condition  before  the  ex- 
piration of  the  contract  20  Cyc.  233,  tells, 
what  in  reason  ought  to  be  and  is  law: 
"Where  a  written  contract  for  the  sale  of 
land  has  ceased  to  be  operative  in  accordance 
with  its  terms,  either  by  lapse  of  time  or  oc- 
currence of  specifled  conditions,  an  oral 
agreement  reviving  the  contract  is  within  the 
statute."  The  text  of  29  Am.  &  Eng.  Ency. 
L.  1101,  is:  "A  new  agreement  altering  the 
terms  of  a  written  contract  which  was  within 
the  statute  of  frauds,  or  required  by  any  law 
to  be  in  writing,  or  discharging  or  waiving 
such  contract  in  part  only,  must  also  be  in 
writing,  in  order  to  be  binding  or  admissible 
in  evidence,  inasmuch  as  a  verbal  waiver 
would  be  to  substitute  a  verbal  contract  for 
one  required  to  be  ln«  writing.  This  is  true 
even  though  the  agreement  of  waiver  may  be 
in  such  terms  that,  taken  alone,  it  would  not 
require  to  be  in  writing.  The  only  ground 
upon  which  a  party  will  be  bound  by  such 
waiver  is  that  the  other  party  has  so  gov- 
erned his  conduct,  relying  upon  the  attempt- 
ed waiver  or  alteration,  that  it  would  be 
aiding  a  fraud  to  permit  him  to  deny  its 
validity."  On  page  897  is  the  text:  "Where 
a  vTTltten  contract  for  the  sale  of  land  has 
ceased  and  terminated  by  its  own  terms  upon 
the  happening  of  a  contingency,  or  by  the 
action  of  the  parties  under  it.  It  cannot  be 
revived  by  parol  and  have  its  original  force 
and  effect."  In  McOonathy  v.  Lanham,  116 
Ky.  735,  76  S.  W.  535,  was  a  written  sale  of 
minerals,  with  clause  that,  if  consideration 
should  not  be  paid  by  a  date^  agreement  to  be 
void.  Failure  to  pay.  Parol  contract  to  ex- 
tend time.  Held  that  as  contract  was  ter- 
minated by  failure  to  pay,  parol  extension 
was  void  under  the  statute.  Brown  on  Stat. 
Frauds,  S  267,  says:  "It  would  seem  to  be 
very  clear  that  a  defunct  mortgage  cannot  be 
revived  by  a  parol  agreem^it  and  it  has 
been  decided  that  a  defunct  written  agree- 
ment for  the  sale  of  land  could  not"  Wood 
on  Stat  Frauds,  I  238,  so  states.  In  Heth 
V.  Woolridge,  6  Rand.  605,  18  Am.  Dec.  751, 
there  was  a  sale  of  land  and  a  time  given 
for  searching  for  coal.  It  was  claimed  that 
an  oral  subsequent  agreement  extended  this 
time,  but  the  court  held  that  the  statute  de- 
nied any  force  to  suc^  agreement  The  able 
Judge  Garr  said:  "Many  cases  may  be  cit- 
ed to  show  that  a  written  agreement  cannot 
be  varied  by  parol."  In  Williamson  v.  Pa.T- 
ton,  18  Grat  475,  we  find  that  "a  parol  agree- 
ment on  the  part  of  the  vendor,  however  ex- 
plicit to  waive  the  forfeiture  of  the  contract 
which  the  purchaser  had  incurred,  would  be 
of  no  effect  at  law,  and  could  be  enforced  in 
equity  only  where  there  has  been  part  per- 
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formance.**  There  is  no  qnestion  of  part 
performance  in  this  case.  In  Lawyer  ▼.  Post, 
109  Fed.  512.  47  C.  O.  A.  491,  the  court  said; 
'It  is  not  pretended  that  the  plaintiff  paid  or 
tendered  the  consideration  within  the  time 
given  by  the  written  option.  It  Is  contended 
that  the  defendant,  the  owner,  made  certain 
oral  extensions  and  agreements,  which  may 
be  enforced.  •  •  •  Assuming  that  the 
evidence  establishes  that  the  defendant 
•  ♦  •  verbally  gave  an  extension  of  time 
in  which  he  would  sell  and  convey,  such  oral 
agreement  must  be  held  void  under  the  stat- 
ute of  frauds."  In  Teal  v.  Bilby,  123  U.  S. 
572,  8  Sup.  Ct  239,  31  L.  Ed.  263,  It  is  held 
that,  where  there  is  nothing  in  a  contract  re- 
quiring a  writing,  it  may  be  varied  by  an 
oral  contract;  but  the  court*  said  that  rule 
did  not  apply  "where  there  is  something  in 
the  nature  of  the  contract  requiring  it  to  be 
in  writing,  and  the  conclusion  necessarily 
follows  that  where,  as  in  this  case,  there  is 
something  in  the  nature  of  the  contract  re- 
quiring it  to  be  in  writing,  it  may  not  be 
waived  by  a  consequent  oral  agreement." 
Emerson  v.  Slater,  22  How.  42,  16  L.  Ed. 
360,  says  that  there  may  be  oral  modification 
where  the  contract  is  not  one  requiring  a 
writing,  but  that  "a  written  contract  within 
the  statute  of  frauds  cannot  be  varied  by  any 
subsequent  agreement,  unless  such  new  agree- 
ment is  also  in  writing."  So  in  Swain  v. 
Seamans,  9  Wall.  272,  19  L.  Ed.  554. 

Of  course,  the  cases  given  in  beginning  of 
this  opinion  denying  force  of  oral  contracts 
to  vary  writings  even  before  their  end  would, 
for  stronger  reason,  apply  after  extinction  of 
the  contract  The  English  case,  Marshall  v. 
Lynn,  6  Mees.  &  W.  109,  holds  that  such  oral 
extension  "is  a  new  contract,  incorporating 
new  terms,  and  I  think  cannot  be  enforced  by 
action  unless  in  writing."  Now,  in  fact,  in 
our  case  there  is  no  agreement  after  the 
death  of  the  contract  to  extend  time  for 
payment  Nothing  further  ia  shown  than 
that  Robinson  employed  a  surveyor  to  sur- 
vey the  land,  and  stated  to  strangers  that 
the  land  had  been  sold  to  Parriott,  and  that 
he  was  still  tied  up  by  his  sale ;  that  he  had 
an  abstract  made  and  took  it  to  Parriott  It 
is  said  he  thus  recognized  the  sale.  What  if 
he  did?  He  might  have  made  the  most  ex- 
plicit admission  as  to  that  sale.  He  might 
have  made  a  distinct  resale.  It  would  not 
avail.  It  would  not  prevent  from  change  of 
mind.  The  case  of  Gas  Ck).  v.  Elder,  54  W. 
Va.  335,  46  S.  B.  857,  may  seem  to  conflict 
with  this  decision;  but  the  terms  of  that 
contract  were  dlfterent,  as  it  required  a 
clear  title  when  money  should  be  paid,  and 
put  the  duty  of  abstracting  and  showing  good 
title  on  the  vendor,  and  it  provided,  not  that 
there  should  be  unqualifiedly  forfeiture  for 
nonpayment  on  a  day,  as  it  said  **on  30th  day 
of  November,  1899,  or  as  soon  thereafter  as 
title  shall  be  examined  and  accepted  by  the 


vendee,"  and  the  vendor  could  not  then  make 
good  title.  The  contract  itself  allowed  the 
vendee  time  beyond  the  day.  No  bad  title 
Is  proven  in  this  case.  There  is  no  pretense 
of  any  tender  of  purchase  money  on  pay  day. 
Say  that  the  covenant  by  Parriott  and  that 
by  Robinson  were  mutual  and  dependent 
Ought  not  Parriott  have  tendered  the  mon- 
ey, and  thus  put  Robinson  in  default?  Ck)uld 
he  ask  deed  before  offer  of  the  money?  Irvin 
V.  Bleakley,  67  Pa.  24,  puts  it  in  such  case 
very  strongly:  "Whichever  party  first  de- 
sired to  enforce  i>erformance  was  bound  to 
regard  his  part  of  his  contract  as  a  condition 
precedent  and  perform  or  tender  It"  That 
was  where  payment  and  conveyance  were 
dependent  covenants.  Pomeroy's  Bq.  vol. 
6,  J  809,  says:  "Where  the  stipulations  are 
mutual  and  dependent — ^that  is,  where  the 
deed  is  to  be  delivered  on  payment  of  the 
price — an  actual  tender  and  demand  by  one 
party  is  necessary  to  put  the  other  in  default 
and  cut  off  his  right  to  treat  the  contract  as 
still  subsisting.  Time  essential.  Where  time 
of  payment  by  the  vendee  is  made  essential, 
and  a  fortiori  where,  if  his  payments  are  not 
made  on  the  exact  day  named,  the  vendor 
may  treat  the  contract  as  at  an  end,  the  ven- 
dee must  make  an  actual  tender  of  the  price 
and  a  demand  of  a  deed  at  a  specified  time." 
"Where  certain  conditions  remain  nnperformr 
ed  by  the  plaintiff  which  it  would  be  his  duty 
to  perform  contemporaneously  with  the  de- 
fendant's compliance  with  the  contract,  there 
must  be  a  tender  or  offer  of  performance  by 
the  plaintiff,  or  specific  performance  will  not 
be  decreed."  26  Am.  &  Eng.  Ency.  L.  42.  In 
fact  the  contract  in  the  present  case  makes 
the  duty  of  payment  prior  to  the  duty  of 
conveyance,  since  It  says,  after  requiring 
payment  by  a  date,  "that  upon  the  cash  pay- 
ment of  three-fourths  of  the  purchase  money 
on  or  before  the  8th  day  of  August,  1905,  that 
the  party  of  the  first  part  is  to  conv^.** 
Decree  affirmed. 


(66  W.  Va.  e02> 
SHEPHERD  T.  ADAMS  EXPRESS  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia.. 
April  27,  1909.) 

ExGfEpnoRS,  Bill  of  (8  57*)  — ExECunoH  — 

Cebtificatb— Record  . 

When  a  judge  executes  a  bill  of  exceptions 
within  30  days  after  term,  he  must  send  it  to 
the  clerk  accompanied  by  his  certificate  to  the 
clerk  certifying  it  as  executed  by  him,  and  the 
clerk  must  record  the  certificate  in  the  law  or- 
der book  under  the  caption  of  the  case,  to  make 
the  bill  a  part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Exceptions^ 
Bill  of,  Cent.  Dig.  §  97;   Dec.  Dig.  I  57.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  W.  R.  Shepherd  against  the  Ad- . 
ams  EixpresB  Company.    Judgment  for  plaln^ 
tifT,  and  defendant  brings  error.    Afllrmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezs» 
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Slmms,  Ensdow,  Fltzpatrlck  &  Baker,  for 
plaintiff  in  error.  Geo.  S.  Wallace,  for  de- 
fendant in  error. 

BRANNON,  J.  We  cannot  consider  evi- 
dence or  instructions,  since  ttie  bills  of  ex- 
ceptions presenting  them  cannot  be  consider- 
ed. There  is  no  certificate  of  the  jndge  to 
the  clerk  certifying  them  to  him  to  be  filed 
as  made  within  30  days  of  the  term.  This 
certificate  is  the  final  act  of  the  Judge — ^hls 
final  act  of  authentication.  If  exceptions 
are  made  in  term,  though  ever  so  formally 
executed  by  the  Judge,  no  one  would  say  they 
were  part  of  the  record  without  a  court  or- 
der. If  in  vacation,  this  certificate  and  or- 
der of  the  Judge  take  the  place  of  the  court  or- 
der. It  is  the  final  act  The  order  must  be 
recorded  in  the  order  book,  and  a  copy  ap- 
pear in  the  transcript.  There  is  nothing  to 
show  filing,  except  the  derk  puts  the  bill  in 
the  transcript  No  such  certificate.  We 
must  so  hold,  unless  we  ignore  former  cases. 
Section  9,  c.  131,  Code  1906,  in  words  re- 
quires these  things.  State  v.  Blair,  63  W. 
Va.  635.  60  S.  B.  796;  Wells  v.  Smith,  49 
W.  Va.  78,  38  S.  B.  647;  Craft  v.  Mann,  46 
W.  Va.  478,  33  S.  B.  260;  Ketterman  v. 
Railroad,  48  W.  Va.  606,  87  S.  B.  683. 

No  error  appearing,  we  must  affirm  the 
Judgment 


(65  W.  Va.  662) 

MOORE  V.  WEST  VIRGINIA  HBAT  ft 
LIGHT  CO. 

(Supreme  Court  of  Appeals  of  West  Viiginia. 
April  27,  1909.) 

1.  ToBTS  (§  27*)  —  Actions  —  Bvidbncb  -- 
Weight  and  Sufficiency. 

In  an  action  for  tort,  the  plaintiff  bearing 
the  harden  of  proof,  a  verdict  for  him  cannot 
be  found  on  evidence  which  affords  mere  con- 
jecture that  the  liability  exists,  and  leaves  the 
minds  of  jurors  in  equipoise  and  reasonable 
doubt  The  evidence  must  generate  an  actual 
rational  belief  in  the  existence  of  the  disputed 
fact. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  §  34;   Dec  Dig.  f  27.*] 

2.  Gas  (|  20*)~lNjnBiBS— Actions— Bvj;Penob 

— BUBDBN  of  PBOOF. 

Where  a  liability  is  asserted  on  the  ground 
fil  tort,  the  plaintiff  bears  the  burden  of  proof 
of  the  fact  on  which  the  liability  rests,  and 
the  burden  to  disprove  such  fact  does  not  shift 
to  the  shoulders  of  the  defendant  until  plain- 
tiff's evidence  shows  a  state  of  facts  sufficient  to 
establish  a  rational  belief  of  the  existence  of 
such  fact. 

[Bd.  Note.— For  other  cases,  see  Gas,  Cent. 
Dig.  §  17;   Dec.  Dig.  |  20.«] 

(Syllabus  by  the  Court.) 

Brror  to  Circuit  Court,  Ritchie  County. 

Action  by  T.  B.  Moore  against  the  West 
Virginia  Heat  h  liight  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 


Adams  &  Co<^r  and  J.  Newman,  for  plain- 
tiff in  error.  Robinson  &  Prunty,  for  defend- 
ant in  error. 

BRANNON,  J.  T.  B.  Moore's  house  was 
destroyed  by  Are,  and  he  sued  the  West  Vir- 
ginia Heat  &  Light  Company  to  recover  dam- 
ages for  its  loss.  That  company  owned  a 
natural  gas  well  5,580  feet  from  Moore's 
house,  and  a  pipe  conveying  its  gas  ran  with- 
in 150  yards  of  Moore's  house,  and  from  that 
pipe  a  smaller  one  conveyed  gas  to  Moore's 
house  for  his  use  in  it  He  used  gas  in  two 
stoves.  The  company  shut  off  the  gas  to  con- 
nect with  a  pipe  to  convey  the  gas  to  Cairo, 
and  then  without  notice  turned  on  the  gas 
again,  and,  as  Moore  claims,  this  caused  the 
fire.  Upon  the  trial  the  defendant  company 
demurred  to  the  evidence,  and  upon  the  de- 
murrer the  circuit  court  of  Ritchie  county 
gave  judgment  for  Moore  for  $950,  and  the 
company  sued  out  this  writ  of  error. 

The  question  ruling  thoxcase  is:  Does  the 
evidence  sustain  the  plaintiff's  action?  The 
case  does  not  so  much  Involve  negligence. 
The  Question  is  whether  the  fire  origrlnated 
from  the  returning  gas.  Assuming  that  turn- 
ing off  and  turning  on  again  the  gas  without 
notice  is  negligence,  the  problem  is:  Did  the 
fire  come  from  this  cause?  It  is  needless  to 
say  that  the  burden  of  proof  to  establish  this 
fact  rests  on  the  plaintiff.  '*A  verdict  based 
alone  on  mere  conjecture,  without  evidence 
to  support  it,  where  the  rule  as  to  burden  of 
proof  requires  some  reliable  affirmative  evi- 
dence, should  not  be  permitted  to  stand." 
Robinson  v.  W.  Va.  &  P.  R.  Co.,  40  W.  Va. 
583,  21  S.  B.  727.  "A  mere  equipoise  of  evi- 
dence is  insufficient  to  satisfy  the  burden  of 
proof,  nor  is  conjecture  or  theory  or  bare 
possibility  of  the  existence  of  the  ultimate 
fact  to  be  proved  sufficient"  8  Ency.  of  Bv. 
866.  "When,  under  the  evidence,  the  injuries 
complained  of  may  have  resulted  either  from 
defendant's  negligence  or  from  some  other 
cause  for  which  he  is  not  responsible,  the 
plaintiff  cannot  recover,  as  he  has  not  dis- 
charged the  burden  of  proof."  21  Am.  & 
EMg.  Bncy.  L.  516. 

The  house  was  a  board  house  of  one  story 
and  a  half.  One  stove  was  in  the  kitchen, 
another  in  the  sitting  room.  The  upstairs 
including  part  of  the  house  was  not  used  as 
a  room,  but  as  a  place  to  stow  away  things. 
It  was  over  the  sitting  room.  The  gas  was 
turned  off  from  the  well  and  the  fire  went 
out  in  the  stoves.  Then  Mrs.  Moore  left,  the 
house  and  went  to  a  neighbor's  to  get  him  to 
put  up  a  stove  for  coal,  as  she  had  been  told 
some  time  before  by  an  agent  of  the  company 
that,  owing  to  a  sale  of  the  well,  the  gas 
would  be  cut  off  from  the  house  at  some  fu- 
ture time,  and,  when  cut  off,  it  would  not  be 
restored  to  the  house.  Shortly  after  she  left 
the  house  was  discovered  to  be  on  fire.  There 
was  then  no  one  in  the  house,  and  no  one 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec  it  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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saw  the  commencement  of  the  fire,  or  could 
give  any  account  of  its  commencement  or 
how  it  started.  It  was  first  observed  at  a 
schoolhouse  in  the  vicinity  by  fire  issuing 
from  the  roof,  and,  when  the  teacher  and  an- 
other or  others  went  to  the  house,  he  opened 
the  sitting  room  door,  and  saw  that  the  fire 
was  in  the  garret  and  was  consuming  the 
ceiling  over  the  sitting  room.  It  is  clear 
that  the  fire  started  in  the  garret;  but  how 
no  one  knows.  Mrs.  Moore  had  been  Iron- 
ing, and  had  the  stoves  quite  hot  From  the 
stove  in  the  sitting  room  ran  a  pipe  to  the 
celling,  and  there  connected  with  a  flue  of 
iron  running  from  the  ceiling  up  through  the 
tin  roof;  the  flue  being  an  iron  casing  used 
in  oil  wells.  When  the  teacher  and  another 
with  him  looked  in  the  sitting  room,  they 
saw  no  fire  in  the  stove.  This,  so  far,  goes  to 
show  that  the  gas  had  not  yet  come  back. 
The  plaintiff's  theory  is  that  the  gas  passed 
into  the  burner  in  that  stove  and  went  up 
pipe  and  flue.  How  did  it  ignite,  if  so?  His 
counsel  would  say  that  there  was  a  latent 
spark  in  burner  or  pipe  or  flue,  and  when 
the  gas  went  into  them,  one  or  another,  igni- 
tion occurred.  The  teacher  and  the  witness 
with  him  did  not  observe  it  there.  If  it  went 
into  the  stove  pipe  or  flue  and  there  ignited, 
the  flame  would  have  followed  the  current 
back  down  Into  the  stove,  so  they  could  have 
seen  it  in  the  stove,  unless  the  stream  was  so 
strong  as  to  drive  it  on  up,  which  is  a  far- 
fetched idea ;  there  being  no  evidence  of  such 
a  strong  volume  of  gas.  And  how  can  we 
say  that  the  volume  was  any  greater  then 
than  it  had  been  all  day  before  the  gas  was 
cut  off?  The  regulator  was  the  same,  the 
stopcocks  the  same.  If  the  gas  filled  the 
room  and  exploded,  we  could  see  how  the 
fire  occurred,  but  there  was  no  explosion. 
And  whence  the  fire  to  cause  explosion?  And 
the  fire  started  above  the  room  and  burned 
downward.  There  is  nothing  to  show  any 
stronger  current ;  but  what  we  do  know  goes 
against  it  Another  circumstance  proven  by 
the  teacher,  a  witness  for  the  plaintiff,  is 
that  there  was  a  gas  Jet  or  flambeau  in  the 
yard,  and  the  teacher  did  not  see  it  burning 
when  on  the  ground,  and  thinks  it  was  not 
These  things  go  to  show  that  the  gas  had  not 
yet  come  back  when  the  flre  started.  The 
teacher  noticed  no  gas  escaping.  The  evidence 
for  plaintiff  of  experienced  gas  men  is  that, 
if  the  regulators  worked  well,  no  greater 
quantity  of  gas  would  be  admitted  when  the 
gas  came  back  than  before.  We  could  our- 
selves assume  this,  even  if  not  proven.  When 
there  is  no  evidence  of  greater  flow  of  gas, 
when  the  regulators  and  stopcock  were  the 
same  as  before,  how  can  we  say  that  the 
trouble  came  from  a  larger  flow?  And  why, 
if  no  larger,  would  it  set  the  house  on  flre 
when  it  had  not  for  nine  months  before? 
There  was  no  change  in  fixtures.  Evidence 
of  plaintiff  clearly  proves  that,  if  the  regu- 
lators worked,  there  would  be  no  greater 
flow  of  gas  than  before.     Why,  If  the  gas 


came  back  and  ignited,  would  it  not  go  up 
the  pipe  and  flue  and  out?  Why  prove  so 
disastrous  at  this  particular  time?  Why 
would  it  not  go  up  the  flue?  I  ask  again.  If 
the  gas  came  on  before  the  flre,  it  would 
either  go  up  the  flue,  or  into  the  room ;  but 
those  on  the  ground  scented  no  gas,  and  no 
explosion,  occurred.  The  chief  reliance  of 
plaintiff  to  prove  that  this  gas  started  the 
flre  when  it  came  back  Is  that  a  latent  spark 
might  have  been  in  the  burner  in  the  stove, 
stovepipe,  or  flue  in  soot,  and,  when  the  gas 
came,  it  was  fanned  into  a  flame,  and  thus 
the  gas  ignited.  Unless  we  adopt  this  theory 
(only  theory),  there  is  absolutely  no  ground 
for  the  claim  that  the  fire  came  from  return- 
ing gas.  Such  a  thing  is  barely  possible,  not 
probable  even.  The  gas  was  cut  off  at  least 
a  quarter  of  an  hour.  A  plaintiff's  witness 
residing  close  to  Moore,  and  getting  gas  from 
the  same  pipe  line,  timed  it,  and  says  the 
gas  was  off  one  hour.  Now  would  it  be  like- 
ly that  latent  sparks  would  lie  latent  so 
long?  Evidence  for  plaintiff,  giving  different 
opinions  as  to  how  long  sparks  would  last, 
goes  to  show  this  not  likely,  There  is  not  a 
particle  of  evidence  to  prove  that  sparks  or 
soot  were  there.  It  is  all  surmise.  We  are 
asked  to  build  up  this  theory  for  charge  on 
mere  surmise,  mere  possibility ;  but  the  par- 
ty alleging  negligence  must  ''establish  it  by 
proof  sufficient  to  satisfy  reasonable  and 
well-balanced  minds.  The  evidence  must  show 
more  than  a  probability  of  a  negligent  act 
The  facts  from  which  the  jury  can  determine 
whether  or  not  there  was  negligence  must  be 
shown  by  competent  evidence,  and  the  Jury 
should  not  be  left  to  mere  conjecture  or  ran- 
dom Judgment"  N.  &  W.  B.  Ck>.  v.  Brlggs, 
103  Ya.  105,  48  "S.  E.  521.  fio,  on  the  same 
principle,  possibility  that  this  spark  theory 
may  be  true  will  not  do ;  even  mere  proba- 
bility will  not  No  man  can  say  with  any 
confidence  that  it  is  true. 

It  is  Important  in  this  connection  to  add 
that  the  chief  witness  offered  as  an  expert 
to  support  this  theory,  Huldeman,  says  that 
such  might  have  been  the  origin  of  the  flre, 
yet  distinctly  says  that  this  is  a  mere  con- 
jecture; that  the  origin  of  the  fire  is  con- 
jecture. He  says  he  had  known  several  fires 
to  occur  by  leaking  gas  and  igniting  of  gas, 
"or  something  of  the  kind  they  did  not  dis- 
cover," and  further  said  he  had  heard  of  sev- 
eral fires  simUar  to  Moore's  "the  cause  for 
which  could  not  be  explained,"  He  was 
asked  if  he  knew  of  a  house  burned  In  that 
way,  and  answered:  "Not  Just  exactly  that 
way.  I  don't  know  exactly  that  it  was  soot 
forming  that  caused  it  but  I  have  known 
houses  to  bum  by  leaking  valves,  or  the  ig- 
niting of  gas  that  accumulated,  and  that  no 
one  knowed  anything  of  in  the  building." 
Then  came  the  question:  "I  mean  to  ignite 
from  latent  fiames?  Answer:  I  don't  know 
as  to  that  Question.  You  don't  know  that 
Mr.  Moore's  house  caught  from  a  latent 
fiame?     Answer.  I    don't   know.     Question. 
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Ton  don't  know  how  It  canght,  do  you?  An- 
swer. I  don't  know  how  it  burned.  I  know 
that  the  house  was  burned.  That  is  all  I 
know  about  it"  I  have  detailed  this  much 
of  this  witness*  evidence  so  much  relied  on  to 
show  how  frail  the  foundation.  .Such  the 
case  of  the  evidence.  I  am,  have  been  above, 
speaking  of  the  evidence  for  the  plaintiff. 
This  witness  says  there  would  have  to  be  a 
blaze  for  ignition.  Not  likely  there  was  any 
lingering  blaze  in  a  light  burner  and  pipe  so 
long  after  gas  was  ofT.  Not  likely  a  spark 
would  become  a  blaze.  If  there  was  a  blaze, 
it  could  not  have  been  in  the  burner  in  the 
stove.  How  could  it  be  away  up  in  the  pipe 
or  flue?  An  experienced  witness  for  plaintiff 
stated  that  he  would  think  that  metal  of  the 
thickness  of  such  a  gas  burner  as  Moore's 
would  not  get  hot  enough  to  ignite  *to  turn 
off  and  right  on  again";  that  the  burner 
would  not  usually  get  hot  unless  soot  filled  it 
up.  There  was  no  evidence  of  this.  Surely 
the  burner  would  cool  in  15  minutes  or  more, 
taking  the  shortest  time  the  gas  was  off  un- 
der the  varying  evidence.  It  is  suggested, 
but  not  much  pressed,  that  the  returning  gas 
may  have  ignited  from  a  red  hot  burner  or 
stove.  But  Mrs.  Moore,  the  only  person  in 
the  house,  and  she  using  the  stove,  says  the 
burner  in  the  sitting  room,  which  was  under 
the  garret  where  the  fire  started,  was  not 
red  hot.  She  did  not  notice  that  the  one  in 
the  kitchen  was.  The  fire  did  not  start  over 
the  kitchen. 

Plaintiff,  seeing  how  frail  this  foundation, 
appeals  to  the  evidence  of  a  witness  who  saw 
gas  burning  in  the  pipes,  seeking  to  show  the 
actual  presence  of  gas.  But  that  was  8 
o'clock,  long  after  the  fire  began,  after  the 
house  had  been  consumed.  Of  course,  if  the 
gas  came  during  or  before  the  total  extinc- 
tion of  the  fire,  it  would  Ignite  from  the  burn- 
ing house.  Just  here  I  remark  there  is  an- 
other feature  casting  obscurity.  It  is  not 
certain  that  the  gas  had  come  bac^  to  the 
house  when  the  fire  started.  There  is  vari- 
ance among  witnesses  as  to  the  length  of 
time  the  gas  was  off.  The  evidence  of  those 
at  the  well  ia  that  thd  gas  was  turned  off  at 
half  past  12  o'clock.  A  witness  of  plaintiff, 
Ck>kely,  living  near  Moore,  and  getting  gas 
for  his  home  from  same  pipe  line,  the  most 
accurate  witness  because  he  carefully  noted 
the  time  by  the  clock  and  examined  his  regu- 
lator, and  seems  to  be  careful  in  observation, 
says  the  gas  went  off  at  1  o'clock  and  came 
back  at  2,  by  the  dock.  If  this  be  correct, 
it  is  quite  probable  that  the  fire  started  be- 
fore the  gas  came  on ;  for  Mrs.  Moore  says 
it  started  a  littie  after  1  o'clock,  and  the 
teacher  says  he  first  noticed  fire  about  2,  but 
it  then  had  a  good  start,  was  coming  out  the 
roof,  and  destroying  the  ceiling.  It  was  then 
large  enough  to  be  obsen^ed  at  the  school 
several  hundred  yards  off.  It  was  burning 
downward,  and  would  thus  take  longer  time 


to  gather  volume.  And  the  roof  was  tin,  not 
shingles.*  The  fire  probably  started  a  good 
while  before  discovered.  And  it  goes  to 
show  that  the  gas  came  on  after  the  fire  be- 
gan, that  the  teacher  and  those  with  him  did 
not  see  or  hear  the  Jet  or  flambeau  of  gas  in 
the  yard.  If  flaming  and  roaring,  it  is  like- 
ly they  would  have  seen  and  heard  It. 

Counsel  say  that  the  evldeuce  establishes 
a  prima  facie  case,  and  the  burden  falls  on 
the  defendant  to  prove  that  the  fire  did  not 
come  from  the  cause  alleged  by  the  plaintiff. 
But  a  case  to  call  for  judgment  has  not  been 
proven.  The  evidence  does  not  do  so.  Where 
a  railroad  company  was  sued  for  causing  a 
fire,  in  order  to  raise  the  presumption  of  neg- 
ligence, so  as  to  cast  on  defendant  the  bur- 
den that  its  locomotive  had  suitable  fixtures 
to  arrest  sparks,  the  Jury  must  be  reason- 
ably satisfied  that  sparks  emitted  In  danger- 
ous quantity  caused  the  fire,  "and  evidence 
merely  'tending'  to  prove  it  is  not  as  a  mat- 
ter of  law  sufficient"  L.  &  N.  R.  Co.  v.  Ma- 
lone,  109  Ala.  609,  20  South.  33.  Mere  ten- 
dency to  prove  will  not  shift  the  burden.  If 
the  evidence  "in  reference  to  a  fact  is  equal- 
ly balanced,  or  it  does  not  generate  a  ration- 
al belief  of  the  existence  of  the  fact,  leav- 
ing the  mind  in  a  state  of  doubt  and  uncer- 
tainty, the  party  affirming  its  existence  must 
fail  for  want  of  proof."  2  Ency.  of  Bv.  785. 
"Where  the  testimony  upon  the  issue  leaves 
it  doubtful  whether  the  affirmative  of  that 
issue  is  sustained,  it  is  a  safe  and  proper 
course  for  the  Jury  to  find  against  the  party 
holding  the  affirmative."  Lexington  Co.  v. 
Paver,  16  Ohio,  324.  The  court  said  in  Sim 
V.  Bank,  8  W..  Va.  274,  that  evidence  to  estab- 
lish a  debt  should  do  more  than  produce  a 
suspicicm — "it  should  be  sufficientiy  dear  and 
definite  in  its  character  to  satisfy  the  mind 
of  the  court  of  the  fact  to  a  reasonable  cer- 
tainty." The  evidence  should  generate  a  ra- 
tional belief  of  the  fact  creating  liability  in 
cases  of  tort 

We  reverse  the  judgment  set  aside  the  ver- 
dict and  render  judgment  for  the  defendant 
upon  the  demurrer  to  evidence. 


(6S  W.  Va.  667) 
STAFFORD  v.  JONBS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  27,  1909.) 

1.  MOBTOAQES   (I   337*)  —  rOEECLOSUB&— SAUB 

Unoeb  Tbust  Deed. 

After  the  institution  of  a  judgment  cred- 
itors' suit  to  enforce  Hods  under  section  4147, 
Code  1906,  a  trust  deed  creditor  who  has  been 
made  a  party  to  the  suit  cannot  have  sale  un- 
der his  trust  deed  out  of  court,  but  must  abide 
the  action  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  1025;   Dec  Dig.  §  337.*] 

2.  MOBTQAOBS    (§    33&*)  — FOBBCLOSUBB— IW- 
JUNCTION— GkOUNDS. 

Such  trust  deed  creditor  and  his  trustee 
may  be  enjoined  from  making  sale  under  the 
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deed  of  tnist,  notwithstanding  his  lien  may  be 
prior  to  all  others;  and  it  is  not  e^ror  to  re- 
fuse to  dissolve  the  injunction  and  decree  a  sale 
of  the  trust  property  until  it  is  judicially  de- 
termined that  such  trust  creditor's  lien  has 
priority. 

[Eld.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §|  1026-1035;    Dec.  Dig.  |  838.*] 

3.  Appeal  and  Ebeob  (§  101*)— Appealabue 

Obdeb. 

A  decree  refusing  to  appoint  a  special  re- 
ceiver is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ^  683 ;   Dec.  Dig.  §  lOl.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Mingo  County. 

Bill  by  Minnie  B.  Stafford  against  H.  C. 
Jones  and  others.  Decree  for  plaintiff,  and 
defendant  W.  P.  Hawley  appeals.    Affirmed. 

Harold  A.  RItz,  for  appellant.  Sanders  & 
Crockett,  Cook  &  Howard,  and  John  L.  Staf- 
ford, for  appellee. 

WILLIAMS,  J.  D.  M.  Easley,  substituted 
trustee  in  a  trust  deed  executed  by  H.  C. 
Jones  conveying  certain  real  estate  in  Blue- 
field,  Mercer  county,  W.  Va.,  to  secure  a  note 
owned  by  W.  P.  Hawley,  advertised  to  sell 
on  the  8th  day  of  February,  190a  Pending 
the  publishing  of  this  notice  of  sale,  Minnie 
B.  Stafford,  a  subsequent  Judgment  creditor 
of  H.  C.  Jones,  brought  a  lien  creditors'  suit 
in  the  circuit  court  of  Mingo  county  against 
said  Jones,  making  other  lienors,  including 
said  Hawley  and  the  trustee,  parties  to  the 
suit  for  the  purpose  of  enforcing  the  liens 
against  Jones'  land,  and  enjoining  the  sale 
by  the  trustee  until  the  amounts  and  prior- 
ities of  the  liens  could  be  ascertained.  The 
injunction  was  granted,  and  on  the  day  be- 
fore the  trustee's  sale  was  to  have  been  made, 
it  was  served  upon  the  trustee  and  said  Haw- 
ley. Original  process  Issued  on  the  5th  of 
February,  1908,  returnable  to  "March  Rules," 
and  was  served  on  H.  C  Jones,  the  Judg- 
ment debtor,  on  the  day  of  its  date,  and  on 
W.  P.  Hawley  and  D.  M.  Easley,  trustee,  on 
the  8th  of  February,  1908.  There  are  other 
lien  creditors,  parties  to  the  bill,  upon  whom 
no  service  appears  to  have  been  made.  Plain- 
tiff alleges  that  Jones  is  the  owner  of  real 
estate  in  Mingo  and  in  Mercer  counties ;  that 
Hawley's  trust  deed  lien  is  upon  land  in 
Mercer  county,  alleging  the  date  thereof  and 
the  date  of  her  Judgment,  thereby  showing 
that  the  trust  deed  is  prior  to  her  Judgment. 
But  it  does  not  allege  the  dates  and  amounts 
due  of  all  the  liens;  nor  that  Hawley's  lien 
is  prior  to  all  others.  The  bill  Is  filed  on  be- 
half of  plaintiff  and  all  other  lien  creditors, 
and  further  alleges  that  the  sale  by  the  trus- 
tee, if  permitted  to  be  made  for  cash,  as  it 
was  advertised  to  be  sold,  and  in  the  con- 
dition of  the  title  on  account  of  the  unsettled 
liens,  would  result  In  a  great  sacrifice  of  the 
lands.  The  bill  was  sworn  to,  and  was  filed 
at  March  rules,  1908.    Hawley  filed  his  sworn 


answer  in  term  on  the  4th  of  March,  and 
moved  for  a  dissolution  of  the  injunction, 
and  for  the  appointment  of  a  receiver  to  take 
charge  of  Jones'  land  and  collect  the  rents 
and  profits,  and  hold  the  same  subject  to  the 
future  or^er  of  court  Notice  of  motion  for 
a  receiver  had  been  served  upon  Jones;  and 
both  he  and  the  plaintiff  appeared  to  the  mo- 
tion to  dissolve  the  injunction.  The  court 
denied  both  motions,  and  from  that  order 
Hawley  appealed. 

Two  questions  are  presented:  (1)  Was  it 
error  to  refuse  to  dissolve  the  injunction? 
(2)  Was  it  error  to  refuse  to  appoint  a  re- 
ceiver. 

Hawley's  answer  denies  none  of  plaintiff's 
allegations;  but  some  of  them,  for  want  of 
information,  he  refuses  to  admit  In  support 
of  his  motions,  he  alleges  that  since  the  mak- 
ing of  the  trust  deed  securing  his  debt  Jones 
had  sold  and  conveyed  some  of  the  land  cov- 
ered by  it;  that  the  property  embraced  in 
his  trust  deed  consists  of  houses  and  lots  in 
the  town  of  Bluefield;  that  the  houses  are 
badly  in  need  of  repair;  that  taxes  are  un- 
paid; that  there  remains  not  more  than  a 
sufficient  amount  of  land  embraced  in  his 
trust  deed  to  satisfy  his  debt,  which  he  al- 
leges to  be  $6,221.75,  with  interest  from  the 
4th  of  January,  1908;  that  his  is  the  first 
lien  on  said  real  estate;  that  considerable 
sums  of  money  are  derived  by  Jones  as  rents 
from  said  houses;  but  it  is  not  alleged  that 
Jones  is  insolvent  He  prays  for  a  dissolu- 
tion of  the  injunction,  and  for  the  appoint- 
ment of  a  receiver.  To  this  answer  Jones 
at  the  same  time  filed  his  sworn  replication ; 
but  he  did  not  answer  the  bill.  In  his  rep- 
lication he  admits  the  amount  of  Hawley's 
lien  and  its  priority,  and  specifically  sets  out 
the  value  of  each  parcel  of  land  covered  by 
the  trust  deed,  and  advertised  to  be  sold  by 
the  trustee,  which,  according  to  his  estimate, 
amounts  to  very  much  more  than  the  trust 
debt.  He  also  admits  having  sold  certain 
lots  after  the  trust  deed  was  given.  He  de- 
nies that  the  taxes  had  not  been  paid,  and 
specifically  sets  forth  certain  improvements 
which  he  had  made  on  his  housea  He  fur- 
ther avers  that  the  buildings  thereon  are  in- 
sured against  loss  by  fire  for  the  benefit  of 
said  trust  creditor  for  an  amount  ample  to 
pay  said  debt  in  case  of  loss  by  fire.  He  avers 
his  solvency,  and  that  he  owns  considerable 
other  property  than  that  covered  by  the  trust 
deed,  and  that  he  is  able  to  respond  to  any 
Judgment  that  might  be  returned  against  him 
for  any  deficiency  that  might  result  from  a 
sale  of  the  property  covered  by  the  deed  of 
trust    No  proof  was  taken. 

The  question  presented  is  whether  or  not, 
upon  this  showing,  and  at  this  stage  of  the 
case,  the  court  should  have  dissolved  the 
injunction  and  directed  the  trustee  as  com- 
missioner to  execute  the  trust  and  bring  the 
fund  into  court    It  clearly  appears  from  the 
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state  of  the  pleadings  that  the  cause  was  not 
matured  for  final  hearing;  nor  does  It  seem 
that  an  order  of  reference  could  have  been 
made,  as  it  does  not  appear  that  any  notice 
had  been  given  of  a  motion  for  such  refer- 
ence at  that  term.  ▲  number  of  the  defend- 
ants had  not  answered,  and  the  cause  was 
not  matured  as  to  them.  This  is  a  lien  cred- 
itors' suit,  brought  on  behalf  of  Hawl^  and 
all  other  lien  creditors,  under  the  provision 
of  section  4147,  Code  1906,  the  concluding 
clause  of  which  section  reads:  "If  after  the 
commencement  of  such  suit,  any  lien  holder 
commence  any  other  suit  or  proceeding  in  or 
out  of  court  to  enforce  a  lien  claimed  by  him 
on  the  real  estate,  or  any  part  thereof,  of  the 
judgment  debtor,  upon  which  a  lien  is  sought 
to  be  enforced  by  such  suit,  the  court,  or  the 
Judge,  thereof  in  vacation,  may  enjoin  him 
from  so  doing,  and  require  him  to  come  in 
and  assert  his  lien  in  such  suit,  or  make  such 
order  or  decree  in  relation  thereto  as  to  such 
court  or  Judge  may  seem  right  and  proper 
to  protect  the  interest  of  all  parties  having 
such  liens."  This  statute  unquestionably  de- 
nies the  right  to  the  trust  creditor  to  enforce 
his  lien  out  of  court  In  construing  the 
above  statute  in  the  case  of  Parsons  v.  Snid- 
er, 42  W.  Va.  517,  26  S.  B.  285,  this  court 
held  that,  where  a  trust  creditor  and  his  tnis- 
tee  had  been  made  formal  parties  to  such 
creditors*  suit,  they  could  not  thereafter 
make  sale  under  the  deed  of  trust  Point  5 
of  the  syllabus  in  that  case  further  holds 
that  such  trust  creditor  cannot  defeat  the  ac- 
tion of  the  court  by  such  independent  pro- 
ceeding outside  of  the  suit,  but  that  he  must 
await  the  court's  action.  This  case,  how- 
ever, does  not  go  so  far  as  to  decide  that  such 
trust  creditor,  if  he  be  the  prior  lienor,  may 
not  have  a  sale  of  the  trust  subject  under  an 
order  of  the  court  and  before  a  final  decree 
adjudicating  the  rights  and  priorities  of  all 
the  parties.  Hawley's  answer  and  Jones' 
replication  thereto  show  the  exact  amount  of 
Hawley's  lien,  and  that  it  is  the  first  lien  on 
the  land  covered  by  the  deed  of  trust  This 
fact  is  therefore  conclusively  established  as 
between  Hawley  and  Jones ;  and  by  the  law 
as  laid  down  by  this  court  in  Bensimer  v. 
Pell,  35  W.  Va.  16,  12  S.  B.  1078,  29  Am.  St 
Rep.  774,  and  Bank  v.  Distilling  Co.,  41  W. 
Va.  530,  23  S.  B.  792,  56  Am.  St  Rep.  878,  it 
is  also  conclusive  on  other  lienors  unless 
fraud  or  collusion  be  shown.  These  cases 
decide  that  one  judgment  creditor  cannot  in 
such  Judgment  creditors'  suit  collaterally  at- 
tack the  judgment  of  another  creditor  except 
for  fraud.  This  rule  we  understand  to  ap- 
ply also  to  a  lien  of  a  trust  deed.  But  may 
not  the  other  lienors  dispute  the  priority  of 
the  lien?  One  of  the  chief  purposes  of  such 
a  suit  is  to  determine  priorities  of  liens ; 
and  any  lienor  has  the  undoubted  right  to 
dispute  the  priority  of  any  other  creditor's 
lien.  Consequently  Jones'  admission  of  the 
priority  of  Hawley's  trust  lien  is  pot  conclu- 


sive on  the  other  lienors ;  and,  until  this  as- 
serted priority  is  determined  either  by  their 
answer  admitting  it  or  by  the  finding  of  a 
commissioner,  it  could  not  be  certainly  said 
that  Hawley's  trust  lien  is  prior  to  the  liens 
of  some  other  creditors.  The  dates  of  some 
of  the  judgments  do  not  appear  from  the 
pleadings.  It  might  bring  about  great  con- 
fusion if  the  court  should  direct  a  sale  of  the 
land  before  the  priorities  of  the  liens  are  de- 
termined in  a  manner  binding  on  all  the  par- 
ties. The  Creditors  who  might  want  to  bid 
for  the  land  at  a  sale  would  be  uncertain  as 
to  their  rights,  and  would  not  know  how  to 
bid  on  the  property.  Such  a  condition  would 
tend  to  becloud  the  title,  and  to  materially 
depreciate  the  value  of  the  property. 

The  fact  that  the  trustee  advertised  to  sell 
for  cash  Is  not  a  matter  of  which  Jones  can 
complain,  and  is  certainly  not  a  matter  of 
which  any  creditor  of  ills  could  complain. 
Jones  himself  is  responsible  for  this,  having 
stipulated  in  the  deed  of  trust  the  manner  of 
sale.  It  is  a  part  of  his  solemn  agreement. 
The  court  itself  in  decreeing  sale  could  not 
change  the  contract  of  the  parties,  if  the 
trust  deed  is  the  first  lien,  and  direct  a  sale 
on  any  different  terms.  So  that,  if  a  cash 
sale  should  work  a  hardship  on  Jones,  he  is 
the  author  of  it  Watterson  t.  Miller,  42 
W.  Va.  108,  24  S.  B.  578;  Wood  v.  Krebbs, 
33  Grat  (Va.)  685.  Section  4147,  Code  1906, 
does  not  deny  a  prior  trust  deed  creditor  the 
right  to  have  a  sale  by  order  of  court  of 
trust  property  according  to  the  terms  of  his 
trust  after  the  bringing  of  a  lien  creditor's 
suit  to  which  he  is  made  a  party,  before  an 
ascertainment  of  the  rights  of  all  subsequent 
lienors,  and  before  final  decree.  It  simply 
prohibits  him,  after  such  suit  from  proceed- 
ing out  of  court  or  from  instituting  any  other 
proceedings  in*  court  His  rights  must  b^ 
administered  in  the  Judgment  creditor's  suit 
There  would  seem  to  be  no  good  reason  for 
requiring  a  prior  trust  creditor  to  stand  by 
and  wait  the  determination  of  the  rights  of 
all  subsequent  lienors  after  his  lien  has  been 
conclusively  determined.  The  determination 
of  their  rights  could  In  nowise  affect  his. 
Neither  could  any  pending  questions  among 
subsequent  lienors  in  any  wise  affect  the  title 
of  the  trustee.  In  such  a  case  the  court 
might  with  perfect  propriety,  and  without 
danger  of  violating  the  rights  of  subsequent 
lienors,  direct  a  sale  of  the  trust  property, 
and  require  the  fund  to  be  brought  Into  court 
for  distribution.  In  view  of  the  fact  that  it 
is  not  conclusively  shown  that  Hawley's 
trust  debt  is  the  first  lien,  and  in  view  of  the 
fact  that  its  alleged  priority  is  liable  to  be 
controverted  by  other  parties  to  the  suit,  we 
do  not  think  the  court  erred  in  refusing  to 
dissolve  the  injunction. 

It  is  insisted  that  it  was  error  to  refuse 
to  appoint  a  receiver  to  take  charge  of  Jones' 
real  estate,  collect  rents  and  profits,  and  pre- 
serve the  same  for  the  future  order  of  the 
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court  The  refnsal  to  appoint  a  receiver  Is 
not  an  appealable  order.  Bnt  an  order  ap- 
pointing a  receiver  has  been  held  to  be  appeal- 
able on  the  ground  that  it  falls  under  the 
seventh  clause  of  section  4038,  Code  1906/ 
allowing  an  appeal  from  an  order  requiring 
the  possession  or  title  of  property  to  be 
changed.  Ruffner  v.  Mairs,  33  W.  Va.  655, 
11  S.  E.  5.  There  are  a  number  of  cases  de- 
cided by  this  court  where  the  action  of  the 
circuit  court  In  the  appointment  of  receivers 
has  been  reviewed;  but  none  reviewing  such 
action  in  case  of  a  refusal  to  appoint  a  re- 
ceiver. And  it  has  been  at  least  once  before 
expressly  decided  by  this  court  that  an  order 
refusing  to  appoint  a  receiver  is  not  appeal- 
able. Robrecht  v.  Robrecht,  46  W.  Va.  738, 
34  S.  E.  801.  We  therefore  hold  that  we 
have  no  Jurisdiction  to  entertain  an  appeal 
from  the  order  refusing  to  appoint  a  receiver. 
For  the  reasons  herein  expressed,  we  will 
afELrm  the  decree. 

(65  W.  Va.  471) 

HARTIGAN  et  al.  v.  HARTIGAN. 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

April  20,  1900.) 

1.  CUBTCSY  (I   II*)— BA»— DiVOEOB  FBOM  BBD 
AND   BOABD. 

A  decree  of  divorce  from  bed  and  board, 
with  perpetual  separation,  in  the  terms  provid- 
ed by  section  12,  c.  64,  Code  (Code  1906,  § 
2928),  does  not  bar  the  curtesy  of  the  husband 
against  whom  such  decree  is  pronounced  in 
lands  belongiug  to  the  wife  at  the  time  of  the 
decree;  but  upon  lands  thereafter  acquired  by 
her  it  operates  like  an  absolute  divorce,  thus,  as 
to  such  property,  barring  claim  to  curtesy. 

[Ed.  Note.— For  other  cases,  see  Curtesy, 
Cent  Dig.  S  87;    Dec  Dig.  {  11.*] 

2.  Barbing  Right  or  Ctjbtest. 

Qniere:  May  not  the  court  by  virtue  of 
section  11,  c.  64,  Code  (Code  J1906,  §  2927),  in 
granting  such  divorce,  bar,  by  a  special  order  in 
the  decree,  the  right  of  curtesy  or  dower  in  the 
existing  real  estate  of  the  parties,  or  either  of 
them? 

3.  DivoBCB  (I  169^>-DsoBEB— "Intbbkst"  of 
Pabties. 

Within  the  meaning  of  the  word  "interest,*' 
there  is  usually  embraced  a  mere  contingent  or 
inchoate  interest 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  S  551;  Dec  Dig.  |  169.^ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3697;   vol.  8,  p.  7691.] 

(Syllabus  by  the  Court) 

Brror  to  Circuit  Court,  Monongalia  Comity. 

Action  by  Elizabeth  W.  Hartigan  and  oth- 
ers against  James  W.  Hartigan.  Judgment 
for  defendant,  and  plaintlffis  bring  error. 
Affirmed. 

See,  also,  68  W.  Va.  610,  52  S.  B.  720. 

Lazzelle  &  Stewart,  for  plaintiffs  in  error. 
Goodwin  &  Reay,  for  defendant  in  error. 

ROBINSON,  J.  In  a  suit  for  divorce  pend- 
ing in  the  circuit  court  of  Monongalia  coun- 


ty it  was  decreed  "that  the  plaii^tifT,  Mary  V. 
Hartigan,  be  divorced  from  bed  and  board 
from  her  husband,  the  said  defendant, 
James  W.  Hartigan ;  that  the  said  plaintiff 
axid  defendant  be  perpetually  separated; 
that  said  plaintiff  be  hereafter  perpetually 
and  fully  protected  in  her  person  from  said 
defendant  and  in  all  her  property  and  es- 
tate now  owned  by  her  except  as  hereinafter 
provided,  and  in  all  her  property  and  estate 
hereafter  acquired  by  her  against  any  claim, 
demand,  or  estate  of  said  defendant  and  free 
from  any  marital  right  or  claim  of  said  de- 
fendant ;  that  the  said  defendant  be  hereaft- 
er perpetually  and  fully  protected  in  all  his 
property  and  estate  now  owned  by  him  ex- 
cept as  hereinafter  provided,  and  in  ill  prop- 
erty and  estate  hereafter  acquired  by  him 
against  any  claim,  demand,  or  estate  of  said 
plaintiff.**  That  this  decree  was  founded  up- 
on the  ground  of  cruelty,  and  not  desertion, 
is  made  clear  by  the  opinion  upon  the  af- 
firmance of  the  decree  by  this  court  58  W. 
Va.  616,  52  S.  E.  720.  Mary  V.  Hartigan 
died  seized  and  constructively  possessed  of 
real  estate.  James  W.  Hartigan  was  In  ac- 
tual possession  of  the  same  as  her  tenant 
under  provisions  of  the  divorce  decree.  He 
refused  to  surrender  possession  to  the  heirs 
of  Mary  V.  Hartigan,  claiming  the  right 
thereto  as  tenant  by  the  curtesy.  The  heirs 
sought  to  oust  him  by  an  action  of  unlawful 
detainer,  claiming  that  his  curtesy  right  was 
terminated  by  the  clause  of  the  divorce  de- 
cree recited  above.  The  case  was  heard  up- 
on an  agreed  statement  of  the  facts.  The 
court  found  in  favor  of  the  defendant,  and 
rendered  judgment  for  him.  The  effect  of 
that  judgment  is  that  James  W.  Hartlgan's 
right  of  curtesy  in  the  real  estate  was  not 
cut  off  by  the  divorce  decree.  Does  the  de- 
cree sever  that  right?  This  is  the  principal 
question  for  our  consideration  upon  the  writ 
of  error  to  the  judgment 

At  the  common  law  a  divorce  a  mensa  et 
thoro  had  no  effect  whatever  upon  curtesy 
or  dower,  nor,  indeed,  upon  any  of  the  mari- 
tal rights  of  either  party  touching  property. 
2  Minor's  Inst  (4th  Ed.)  121.  And  In  YIi^ 
glnla  such  divorce  has  no  more  effect  than 
at  the  common  law,  in  the  absence  of  any 
order  of  court,  in  the  sentence  of  divorce, 
to  the  contrary.  2  Minor's  Inst  122.  The 
same  is  true  in  this  state.  Our  statutes  on 
the  subject  are  the  same  as  those  of  Virginia. 
The  jurisprudence  of  the  two  states  In  this 
behalf  is  the  same.  And  in  the  Virginias  a 
divorce  a  mensa  et  thoro,  with  a  decree  of 
perpetual  separation  added,  such  as  is  now 
in  question  before  us,  provided  for  by  stat- 
utes precisely  the  same  in  the  two  states,  is 
plainly  defined  as  to  its  effect  on  curtesy  or 
dower  by  Mr.  Minor..  "Such  a  decree  of 
perpetual  separation,"  says  he,  "has  no  effect 
upon  the  marital  rights  of  the  parties  (nor 
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consequently  upon  curtesy  and  dower)  as  to 
existing  property;  but  upon  prop^ty  there- 
after acquired  it  operates  like  a  divorce  a 
vinculo  matrimonii,  thus,  as  to  such  prop- 
erty, barring  the  claim  to  curtesy  or  to  dow- 
er." 2  Inst.  122.  Is  not  this  text  a  construc- 
tion of  our  statute  law  by  eminent  Virginia 
authority?  He  is  speaking  of  the  identical 
section  of  the  law  upon  wtdch  this  decree  is 
based.  And  in  the  decree  the  court  has  fol- 
lowed this  statute,  doing  only  that  which  is 
provided  by  the  statute,  using  the  same  lan- 
guage employed  in  it  May  we  not  say,  then, 
that  Mr.  Minor,  in  fact,  construes  this  decree 
by  the  text  we  have  quoted?  That  construc- 
tion says  that  this  decree  does  not  bar  the 
curtesy  which  James  W.  Hartlgan  claims.^ 
The  real  estate  in  which  he  claims  such 
right  was  owned  by  Mary  V.  Hartlgan  at 
the  time  of  the  divorce  decree.  It  is  not 
property  acquired  by  her  thereafter. 

It  is  true  that  Mr.  Minor  Indicates  through- 
out his  dissertations  on  the  subject  that,  in 
granting  a  divorce,  it  is  competent  for  the 
court  to  make  an  order  barring  or  aCTecting 
curtesy  or  dower  where  without  such  order 
the  decree  would  not  have  that  effect  1 
Inst  803;  2  Inst  118,  119,  138.  It  would 
seem  that  this  view  is  based  on  that  which 
is  section  11  of  chapter  64  of  our  Code  (Oode 
1906,  i  2927).  In  granting  any  kind  of  di- 
vorce the  court  is  by  that  section  given  pow- 
er to  make  any  order  it  may  deem  expedient 
concerning  the  estate  and  maintenance  of 
the  parties  or  either  of  them.  It  is  insisted 
that  this  relates  only  to  alimony.  But  a 
thorough  review  of  the  origin  and  growth  of 
this  statute  from  the  first  enactment  on  the 
subject  throughout  the  revisals  to  the  exist- 
ing law  leads  us  to  favor  that  which  Mr. 
Minor  advisedly  recognizes ;  that  is,  that  the 
court  may,  by  a  special  order  in  the  sentence 
of  divorce,  cut  off  or  bar  curtesy  or  dower 
where  the  decree  without  such  special  order 
would  not  have  that  effect  And  this  is  sug- 
gested In  Harris  v.  Harris  (Va.)  31  Grat  13. 
The  discretion  given  by  our  section  11,  c.  64, 
to  the  court  as  to  an  order  relating  to  the 
estate  of  the  parties,  is  theirs  denominated  as 
"a  broad  and  comprehensive  one."  Certain 
It  is  that  the  language  formerly  employed  in 
the  older  statutes  and  recommended  by  the 
revisers  for  the  Code  of  1849  in  this  behalf 
expressly  authorized  the  court  to  make  an 
order  affecting  or  barring  curtesy  and  dower. 
Is  not  this  power  still  retained  by  the 
broad  and  comprehensive  discretion  given  to 
the  court  by  section  11  relative  to  the  mak- 
ing of  any  order  It  may  deem  expedient  as 
to  the  estate  of  the  parties  or  either  of 
them?    It  seems  so. 

But  we  deem  It  unnecessary  to  decide  the 
foregoing  question,  since  in  the  decree  before 
us  there  Is  no  such  special  order  of  the  court 
As  we  view  It  the  decree  Is  silent  as  is 
the  statute  upon  which  it  Is  based,  In  relation 
to  curtesy  In  the  property  of  the  wife  owned 


at  the  time  of  the  decree.  The  deci^ee,  fol- 
lowing the  statute,  expressly  bars  curtesy  as 
to  after-acquired  property.  As  to  after-ac- 
quired property,  the  statute  makes  .the  de- 
cree of  perpetual  separation  to  operate  as 
would  a  decree  a  vinculo  matrimonii.  A  de- 
cree from  the  bonds  of  matrimony  has  the 
effect  to  bar  curtesy  or  dower  in  existing 
property,  even  for  supervenient  cause.  Por- 
ter V.  Porter,  27  Grat  (Va.)  599.  As  to  ex- 
isting property,  however,  the  decree  under 
consideration  does  only  what  section  12  em- 
powers the  court  to  do  in  making  an  order 
of  perpetual  separation;  that  is,  it  protects 
the  wife  in  the  possession  and  control  of  the 
property  during  the  separation.  That  protec- 
tion is  personal  to  her.  It  cannot  exist  after 
her  death.  Then  it  can  be  of  no  service  to 
her.  The  decree  is  made  for  her.  It  Is  not 
intended  as  a  protection  to  those  who  come 
after  her.  If  the  court  had  power  under 
section  11  or  other  part  of  the  chapter  to 
bar  the  curtesy  right  In  question.  It  has  not 
done  so.  It  could  do  so  only  by  the  use  of 
plain  terms.  We  are  not  justified  In  annihi- 
lating a  sacred  property  right  by  strained 
construction,  or  in  basing  an  act  of  such  an- 
nihilation upon  mere  Implication.  As  to  ex- 
isting property  of  the  wife,  the  decree  makes 
no  reference  to  the  curtesy  of  the  husband 
therein.  That  curtesy  still  exists.  The  di- 
vorce was  simply  from  bed  and  board.  The 
bonds  of  matrimony  were  not  dissolved.  They 
existed  until  the  death  of  Mary  V.  Hartlgan. 
Though  the  parties  were  separated  by  legal 
decree,  they  were  still  man  and  wife.  "No 
Interest  of  the  husband  in  the  wife's  lands, 
either  during  their  joint  lives  or  after  her 
death,  is  taken  from  him  by  this  divorce." 
2  Blsh.  on  Mar.  ft  Div.  §  1678.  "A  decree  of 
divorce  a  mensa  et  thoro  pronounced  against 
the  husband  does  not  bar  him  of  the  right 
of  curtesy."  Smoot  v.  Lecatt  1  Stew.  (Ala.) 
590.  "A»  a  divorce  a  mensa  et  thoro  does 
not  destroy  the  relation  of  marriage,  but 
merely  suspends  some  of  the  obligations  aris- 
ing out  of  that  relation.  It  follows  that  the 
right  as  regards  succession  to  property  Is  not 
Impaired.  *  ^  ^  So  a  husband  Is  tenant 
by  the  curtesy  of  his  wife's  lands."  dark  v. 
Clark,  8  Watts  &  Serg.  (Pa.)  87. 

At  the  common  law,  unless  for  causes  ex- 
isting ab  initio,  an  absolute  divorce  could  on- 
ly be  obtained  by  act  of  Parliament  A  par- 
liamentary divorce,  being  for  a  supervenient 
cause,  when  a  marriage  not  void  ab  initio 
had  for  a  time  existed  with  all  attendant 
rights  of  the  relation,  did  not  have  the  effect 
to  bar  those  rights  unless  there  was  a  spe- 
cial provision  in  the  act  to  that  effect  "If  an 
act  of  Parliament  dissolving  the  marriage 
contract  do  not  divest  dower  except  a  special 
clause  excluding  It  be  inserted,  it  Is  difllcult 
to  conceive  upon  what  principle  a  judicial 
decree  can  have  that  effect  in  the  absence  of 
legislation  providing  that  such  shall  be  Its 
operation.**    2  Scrlbner  on  Dower,  643. 
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There  l8  another  reason  Justifying  the 
holding  that  the  husband's  curtesy  remained 
in  the  particular  property  In  question,  even 
if  it  could  be  held  that  the  effect  of  the 
decree  was  to  bar  curtesy  in  all  existing 
property  of  the  wife  but  that  expressly  ex- 
cepted. This  decree  expressly  excepts  from 
its  force  the  property  now  In  litigation.  In 
the  clause  of  the  decree  we  have  quoted,  it 
will  be  observed  that  there  are  the  words  "ex- 
cept as  hereinafter  provided."  Now,  looking 
further  to  the  decree  to  see  to  what  this  ex- 
ception relates,  we  find  that  as  to  the  very 
property  now  sought  to  be  recovered  the 
court  expressly  reserved  "for  future  order 
♦  ♦  ♦  the  question  of  the  interests  of 
each  of  the  said  parties  in  the  said  proper- 
ty." It  is  argued  that  this  reservation  re- 
lates to  interests  other  than  curtesy.  But  the 
language  used  is  sufficient  to  include  such 
marital  Interest  Curtesy  Is  an  interest — a 
contingent  one  it  is  true,  and  yet  an  interest, 
nevertheless.  The  word  "interest"  is  usually 
construed  as  embracing  a  contingent  interest. 
Young  V.  Young,  89  Va.  675,  17  S.  B.  470,  23 
li.  R.  A.  642;  Godman  v.  Simmons,  113  Mo. 
122,  20  S.  W.  972;  Madigan  v.  Walsh,  22  Wis. 
501.  Whatever  may  have  been  the  cause  for 
this  reservation  In  the  decree  It  Is  there. 
And  by  it  the  court  expressly  reserved  the 
question  of  whether  or  not  It  would  eventual- 
ly end  the  husband's  contingent  curtesy  In- 
terest in  the  property.  That  interest  has  not 
been  taken  away  from  James  W.  Hartigan, 
as  is  contended,  even  if  the  court  had  power 
to  do  so. 

It  cannot  be  seriously  contended  that  In 
this  case  it  is  shown  that  the  husband  de- 
serted his  wife,  and  thereby  lost,  under  Ck>de, 
c.  65,  I  16  (Code  1906,  §  2945),  his  right  of 
curtesy  In  her  lands.  The  record  and  final 
decision  of  the  divorce  case  negative  this  con- 
tention. They  are  before  us  in  the  agreed 
facts,  and  we  look  to  them  in  this  particular. 

The  Judgment  will  be  affirmed. 

BRANNON,  J.  I  do  not  diflTer  with  Judge 
ROBINSON  in  his  statement  of  law  in  this 
case.  Ck>de,  c.  64,  S  11,  empowers  a  court 
to  make  decree  in  cases  both  of  divorce  from 
the  bond  of  matrimony  and  from  bed  and 
board  as  to  the  property  of  the  parties  owned 
at  the  date  of  divorce,  and  to  cut  ofT  by  its  de- 
cree right  of  curtesy  and  dower.  That  sec- 
tion, however,  does  not  authorize  it  to  do 
so  in  case  of  decree  of  perpetual  separation 
as  to  property  acquired  after  the  decree.  The 
Legislature  deemed  it  advisable  to  give  this 
power  in  such  case,  and  by  section  12  made 
such  decree  operate  as  would  a  divorce  from 
the  bond  as  to  such  after-acquired  property. 
My  doubt  in  this  case  is  whether  we  should 
not  hold  the  decree  in  this  case,  under  Its 
broad  language,  as  made  under  both  sections, 
cutting  off  curtesy  as  to  both  present  and  aft- 
er-acquired property. 


(65  W.  Va.  4fil) 
STATE  ex  rel.  KELLER  v.  GRYMES. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
April  20,  1909.) 

1.  Corporations   (§   311*)  —  Property  and 
Books— Right  of  Director  to  Examine. 

Each  member  of  the  board  of  directors  of 
a  private  corporation  is  clothed  by  law  with 
equal  rights  aod  powers,  and  each  has  a  right, 
at  all  reasonable  times,  to  make  an  investiga- 
tion of  the  property  and  funds,  books,  corre- 
spondence, and  papers  of  his  corporation,  which 
are  in  the  possession  of  its  agent  or  general 
manager,  and  to  make  copies  thereof  tor  his 
own  information  as  such  director. 

[Ed.  Note.— For  other  cases,  see  Corporations^ 
Cent.  Dig.  §  1375%;   Dec  Dig.  {  311.*J 

2.  Corporations   (§  811*)  —  Property  and 
Books— Right  op  Directors  to  Examine. 

The  right  conferred  by  general  law  on  an 
individual  director  to  make  such  investigation 
is  not  abrogated  by  section  2276  of  the  Code  of 
1906. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  1375% ;   Dec.  Dig.  §  311.*] 

3.  Statutes  (§  239*)— Construction  in  Fa- 
vor OF  Preserving  Rioht. 

If  a  statute  is  susceptible  of  two  construc- 
tions, one  consistent  with  pre-existing  rights 
and  the  other  in  derogation  thereof,  the  courts 
will  give  to  it  that  construction  which  preserves 
the  pre-existing  rights. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  |  320;    Dec.  Dig.  S  239.*] 

(Syllabus  by  the  Court.) 

4.  Corporations  (§  811*)— "Boaro  op  Direc- 
tors." 

The  words  "board  of  directors,"  as  used  in 
Code  1906,  $  2276,  providing  that  the  books  of 
a  corporation  shall  be  subject  to  investigation 
by  the  board  of  directors,  applies  to  the  board, 
both  as  a  unit  and  also  to  each  individual  mem- 
ber composing  the  board  of  directors;  and 
each  individual  director  is  entitled  to  inspect 
the  corporate  books. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  §  1375% ;    Dec.  Dig.  i  811.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  813.] 

Error  to  Circuit  Court,  Kanawha  County. 

Mandamus  by  the  State,  on  the  relation  of 
one  Keller,  to  compel  J.  C.  Grymes  to  give 
relator  full  access  to  all  the  correspondence* 
books,  records,  and  papers  of  the  Wake  For- 
est Mining  Company.  A  peremptory  writ 
was  awarded,  and  Grymes  brings  error.  Af- 
firmed. 

Brown,  Jackson  &  Knight,  for  plalntiif  in 
error.  Price,  Smith,  Spilman  &  Clay,  for  de- 
fendant In  error. 

WILLIAMS,  J.  This  is  a  proceeding  by 
mandamus  In  the  circuit  court  of  Kanawha 
county,  and  involves  the  question  of  the 
right  of  a  director  of  a  corporation,  who  la 
also  one  of  its  stockholders,  to  Inspect  and 
make  copies  of  so  much  of  the  books,  records, 
accounts,  and  correspondence  of  such  cor- 
poration as  he  may  desire.  The  relator  is  a 
stockholder  and  director  In  the  Wake  Forest 
Mining  Company,  a  West  Virginia  corpora- 
tion, engaged  In  the  business  of  mining  and 
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soiling  coal  In  Kanawha  county.  Its  capital 
stock  consists  of  250  shares  of  the  par 
ralne  of  $100  each.  Relator  owns  30  shares, 
and  Is  one  of  the  directors,  of  whom  there 
are  5,  and  has  been  a  stockholder  and  direc- 
tor since  the  formation  of  said  company  in 
the  year  1902.  J.  C.  Grymes,  another  stock- 
holder, is  also  one  of  the  directors,  and  is 
president,  treasurer,  and  general  manager 
cf  the  company,  and  keeper  of  the  records, 
contracts,  papers,  and  correspondence  of  the 
company.  Relator  filed  his  petition  In  the 
circuit  court  of  Kanawha  county  on  the  27th 
day  of  August,  1907,  praying  for  a  writ  of 
mandamus  against  said  Grymes  to  compel 
him  to  give  relator  "full  and  free  access  to 
all  correspondence,  books,  records,  and  papers 
of  said  company.'*  He  alleged  in  his  petition 
that  his  sole  purpose  in  making  the  demand 
••was  in  order  to  ascertain  whether  the  af- 
fairs of  said  Wake  Forest  Mining  Company 
were  being  honestly  and  economically  ad- 
ministered in  the  equal  and  Impartial  inter- 
ests of  all  its  stockholders,  and  to  ascertain 
facts  which  It  was  his  right  and  duty  to 
know  as  a  director  of  said  company;  and 
that  he  had,  and  has  now,  no  interests  ad- 
verse to  those  of  said  cwnpany  In  any  way." 
The  altematlYe  writ  Issued,  and  the  defend- 
ant moved  to  quash  it,  which  motion  was 
overruled.  Respondent  then  answered,  ad- 
mitting many  of  the  facts  recited  in  the 
writ  and  denying  others.  He  admits  that 
relator  •  was  not  permitted  to  examine  the 
'*pay  rolls  and  general  books.  Including 
journals,  ledger,  and  cash  books  of  the  Wake 
Forest  Mining  Company,  the  dally  and 
monthly  cost  sheets  showing  operating  ex- 
penses and  the  general  books  of  the  com- 
pany and  other  of  its  records  showing  the 
cost  of  producing  coal,  the  salary  and  wages 
paid,  and  the  other  Items  of  expenses  charg- 
ed against  the  gross  proceeds  of  sale  of 
coal."  Respondent  attempts  to  Justify  his 
refusal  to  permit  the  Inspection  of  such  rec- 
ords, etc.,  on  the  ground  that  relator  and 
W.  R.  J.  Zimmerman,  another  stockholder 
and  director,  desire  the  Information  for  the 
purpose  of  harassing  and  annoying  the  man- 
agement of  the  said  company  by  trying  to 
force  the  other  stockholders  to  buy  their 
shares  of  stock  at  an  extravagant  price,  or  to 
force  the  other  stockholders  to  sell  to  them 
their  shares  of  stock.  He  alleges  that  Zim- 
merman and  relator  are  brothers-in-law,  and 
are  friendly  to  each  other  and  unfriendly 
to  the  management  of  said  company;  that 
they  are  employed  by  rival  coal  companies, 
the  said  Zimmerman  being  employed  by  the 
New  River  Consolidated  Coal  Comimny  and 
the  said  Keller  by  the  Sandy  Creek  Com- 
pany; that  the  former  of  said  companies 
Is  selling  Its  coal  in  competition  with  the  coal 
sold  by  the  Carbon  Fuel  Company;  and 
that  the  latter  rival  company  owns  or  con- 
trols mines  in  the  Kanawha  coal  fields  and  in 
the  state  of  Ohio,  and  also  produces  and 


sells  coal  In  competition  with  the  Carbon 
Fuel  Company.  But  it  is  not  alleged  that 
either  relator  or  Zimmerman  has  any  in- 
terest In  said  rival  companies  other  than 
that  derived  from  their  employment.  He 
alleges  that  if  said  rival  coal  companies  em- 
ploying relator  and  Zimmerman  could  obtain 
the  Information  which  relator  seeks,  it  would 
Ife  of  great  detriment  to  the  Carbon  Fuel 
Company  and  the  companies  whose  coal  it 
sells.  Including  the  Wake  Forest  Mining  Com- 
pany; but  respondent  does  not  allege  that 
relator  is  seeking  the  Information  for  the 
purpose  of  disclosing  It  to  said  rival  com- 
panies, or  that  he  would  so  disclose  it.  If  he 
could  get  it.  Relator  demurred  to  respond- 
ent's return  to  the  writ  and.  the  court  sus- 
tained the  demurrer;  and,  respondent  not 
desiring  to  make  any  other  or  further  an- 
swer, a  peremptory  writ  was  awarded  on  the 
11th  day  of  November,  1907.  To  the  judg- 
ment of  the  circuit  court  granting  this  writ 
respondent  obtained  a  writ  of  error  from  this 
court  T.  A.  Bartlam,  vice  president  and 
secretary  of  the  Wake  Forest  Mining  Com- 
pany, and  J.  R.  Thomas,  another  director, 
were  also  named  as  defendants  in  relator's 
petition.  But  they  made  their  separate 
returns,  expressing  their  willingness  to  per- 
mit relator  to  examine  any  and  all  records 
and  books  pertaining  to  the  business  of  the 
company,  and  the  proceeding  was  discontin- 
ued as  to  them. 

The  question  which  this  record  presents 
for  our  decision  is:  Has  a  director  in  a 
private  corporation  a  right  to  know  all  the 
details  of  the  business  affairs  of  his  corpora- 
tion? The  question  would  seem  to  answer  it- 
self. A  director  directs,  guides,  manages. 
He  is  one  of  the  trustees,  intrusted  with 
the  direction  and  management  of  the  busi- 
ness pertaining  to  his  corporation.  Then  is 
it  not  necessary  that  he  should  have  all 
the  information  in  regard  to  the  affairs  of 
his  company  that  he  can  obtain,  in  order 
that  he  may  direct  Its  operations  intelligent- 
ly and  according  to  his  best  judgment  In  the 
interest  of  all  the  stockholders  whom  he 
represents?  Of  what  value  to  his  company 
would  his  judgment  and  services  as  director 
be  if  the  keeper  of  its  accounts  and  records 
should  withold  from  him  all  information  in 
regard  to  the  details  of  the  business?  Can 
the  general  manager  of  a  corporation,  even 
though  he  be  a  director,  withhold  the  books, 
records,  and  papers  of  which  he  is  only  the 
custodian,  and  which  are  the  property  of 
the  whole  corporation?  We  say  not.  The 
general  manager  is  the  creature  of  the  direc- 
tors, and  his  powers  cannot  exceed  theirs. 
The  creature  is  not  greater  than  his  creator. 
The  director  is  a  trustee  or  agent  of  his  cor- 
poration. He  is  the  trusted  representative  of 
all  the  stockholders,  and  is  entitled  to  all 
the  information  belonging  to  his  company 
that  will  enable  him  to  manage  and  direct 
the  affairs  of  his  corporation  to  its  best  in 
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terests.  His  duties  and  responsibilities,  and 
consequently  bis  rlgbts,  are  mucii  greater 
tban  tbose  of  a  mere  stockholder,  and  at  the 
common  law  even  a  stockholder  was  per- 
mitted to  Inspect  the  books  and  records  of 
the  corporation,  provided  he  did  so  without 
Interfering  with  its  business  operation,  and, 
In  order  to  defeat  his  right  to  do  so.  It  was 
necessary  to  show  that  he  wanted  the  in- 
formation for  some  Improper  purpose.  Cook 
on  Stock  and  Stockholders  (3d  Ed.)  §  511, 
thus  states  the  law:  **The  stockholders  of 
a  corporation  had  at  common  law  a  right 
to  examine  at  any  reasonable  time  any  one 
or  all  of  the  books  and  records  of  the  corpo- 
ration." And  in  the  same  section,  in  regard 
to  the  right  of  a  director,  he  says:  "A  di- 
rector has  an 'absolute  right  to  examine  all 
the  books  of  the  company,  even  though  he  is 
hostile  to  the  corporation.  But  in  Connecti- 
cut a  contrary  rule  is  laid  down  where  he  is 
seeking  information  in  order  to  organize  a 
rival  company" — citing  the  case  of  Hemin- 
way  V.  Heminway,  58  Conn.  443,  19  Atl.  76a 
This  was  an  action  for  an  assault  brought  by 
one  director  against  another  for  an  assault 
committed  on  him  in  taking  from  his  posses- 
sion a  letter  file  which  he  was  using  for  the 
purpose  of  copying  the  contents.  It  appears 
that  there  were  only  these  two  directors,  and 
that  they  constituted  the  company,  each 
owning  one-half  the  stock,  and  that  the 
one  who  complained  of  the  assault  was  seek- 
ing the  Information  for  the  purpose  of  form- 
ing a  rival  company.  The  assault  was  Jus- 
tified on  the  ground  (1)  that  no  more  force 
was  used  than  was  necessary  to  take  from 
him  the  papers;  and  (2)  that  the  party  as- 
saulted was  seeking  to  get  the  information 
for  a  purpose  detrimental  to  the  corpora- 
tion. The  right  of  a  director  to  inspect  the 
records  of  his  company  is  thus  stated  in  10 
Cyc.  770:  "Every  director  has  a  right  to 
inspect  the  books  and  records  of  the  corpora- 
tion in  order  to  ascertain  what  the  corpora- 
tion is  doing,  and  the  majority  of  the  board 
cannot  lawfully  exclude  a  minority  from  this 
right"  The  same  doctrine  is  held  In  the 
following  cases,  viz.:  Stone  v.  Kellogg,  62 
UL  App.  444;  Phoenix  Iron  Co.  v.  Common- 
wealth ex  rel.  Sellers,  113  Pa.  563,  6  Ati. 
75 ;  State  v.  St.  Louis,  etc.,  Co.,  124  Mo.  App. 
Ill,  100  S.  W.  1126;  People  v.  Central  Fish 
Co.,  117  App.  Dlv.  77,  101  N.  Y.  Supp.  1108; 
People  ex  rel.  Moilr  v.  Throop,  12  Wend.  (N. 
Y.)  183 ;  Lewis  v.  Brainerd,  53  Vt  519 ;  Huy- 
lar  V.  Cragin  Cattle  Co..  40  N.  J.  Bq.  392, 
2  Ati.  274;  People  ex  rel.  Richmond  v.  Pa- 
cific MaU  Steamship  Co.,  50  Barb.  (N.  Y.) 
280.  See,  also,  High  on  Extraordinary  Rem- 
edies, i  308;  2  Cook  on  Corp.  (6th  Ed.)  § 
511;  Hellwell  on  Stock  &  Stockholders,  § 
337;  7  Thomp.  Corp.  |  8480;  5  Cur.  Law, 
834;  and  2  Clark  &  Marshall  on  Corp.  1646. 
But  It  is  insisted  by  counsel  for  plaintiff 
*n  error  that  this  common-law  right  of  a 
director  or  a  stockholder  to  inspect  the  rec- 


ords and  papers  of  a  corporation  has  been 
very  much  modified  and  limited  in  West 
Virginia  by  statute.  Relatpr  is  both  a  stock- 
holder and  a  director;  but,  inasmuch  as  he 
is  seeking  this  information  in  his  capacity 
as  director,  It  is  not  necessary  for  us  to  de- 
cide, nor  do  we  mean  to  decide,  how  far  the 
common-law  rights  of  a  stockholder  have  been 
limited  by  our  statute.  We  shall  confine  our 
observations  alone  to  relator's  right  to  have 
the  inspection  of  the  records  and  papers  as 
a  director.  It  is  claimed  that  sections  43, 
46,  47,  49,  51,  52,  and  60  of  chapter  53  of 
the  Code  (Code  1906,  §§  2272,  2275-2277,  2279. 
22S0,  2288)  define  the  powers  and  duties  of 
the  board  of  directors  of  such  a  corpora- 
tion as  the  one  in  which  relator  is  director, 
and  limit  the  actions,  rights,  and  duties  of 
the  board  of  directors,  and  require  that  all 
action  shall  be  by  the  board  as  a  unit  If 
section  47  does  not  limit  the  common-law 
right  of  a  director,  none  of  the  other  sec^ 
tions  referred  to  do  so.  It  reads  as  follows: 
"The  property  and  funds,  books,  correspond- 
ence, and  papers  of  the  corporation,  in  the 
possession  or  control  of  any  officer  or  agent 
thereof,  shall  at  all  times  be  subject  to  the 
investigation  of  the  board  of  directors,  or 
a  committee  appointed  for  the  purpose  by 
a  general  meeting  of  the  stockholders.  The 
minutes  of  the  resolutions  and  proceedings 
of  the  board  shall  for  thirty  days  before  the 
annual  meeting  of  the  stockholders,  be  open 
to  the  inspection  of  any  committee  appointed, 
in  writing,  by  the  holders  of  at  least  one- 
twentieth  part  of  the  total  value  of  out- 
standing shares,  or  by  the  holder  oi^  holders 
of  such  number  of  shares.  They  shall  be 
produced  when  required  by  the  stockholders 
at  any  general  meeting."  What  is  the  proper 
construction  of  the  words  "board  of  direc- 
tors," as  used  in  this  section?  It  Is  claimed 
that,  by  the  words  "board  of  directors,"  the 
Legislature  meant  to  limit  the  right  of  in- 
vestigation to  the  board  as  a-  whole  or  as 
a  unit,  and  that  this  section  takes  away  the 
right  of  an  individual  member  of  the  board 
to  make  such  investigation,  except  at  a 
board  meeting;  that,  if  such  had  not  been 
the  intention  of  the  Legislature,  the  statute 
would  have  contained  the  words,  "or  any 
individual  member  thereof,"  following  the 
words,  "the  board  of  directors."  We  do  not 
think  the  Legislature  intended  to  deny  the 
right  of  Individual  investigation,  nor  do  we 
think  the  statute  should  be  given  such  an 
effect  by  construction.  This  court  has  an- 
nounced the  following  rule  in  reference  to 
the  construction  of  statutes:  "If  the  sense 
of  a  statute  be  doubtful,  such  construction 
should  be  given,  if  possible,  as  will  not  con- 
flict with  general  principles  of  law."  B.  &  L. 
Ass'n  V.  Sohn,  54  W.  Va.  101,  46  a  E.  222. 
"Statutes  changing  the  common  law  are 
strictiy  construed,  and  it  is  not  further  ab- 
rogated than  the  language  of  the  statute 
clearly    and   necessarily    requires-"     Lewis' 
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Suih.  Stat  GonaL  (2d  Ed.)  f  573,  and  to  th^ 
same  effect  la  the  caae  of  Bailey  ▼.  Gardner, 
SI  W.  Va.  94,  5  S.  B.  636,  13  Am.  St  Rep. 
847. 

The  statute  says  the  books,  correspond- 
ence, and  papers,  etc.,  "shall  at  all  times 
be  subject  to  the  Investigation  of  the  board 
of  directors."  This  evidently  means  that  the 
officer  or  agent  of  the  corporation  who  has 
charge  of  snch  records,  papers,  etc.,  shall 
be  ready  at  any  reasonable  time  within  busi- 
ness hours  to  exhibit  them  to  any  Individual 
director  who  may  desire  to  see  them.  Each 
director  must  see  for  himself.  The  board  of 
directors,  as  a  whole,  could  not  make  the 
investigation.  They  could  not  all  conven- 
iently read  the  same  book  or  paper  at  one 
and  the  same  time;  and  It  Is  clear  that 
the  Legislature  intended  that  each  member 
should  at  some  time  have  the  right  to  In- 
vestigate, with  his  own  hands  and  eyes,  and 
for  himself,  and  it  would  be  unreasonable 
to  hold  that  It  meiuit  that  each  one  could  In- 
vestigate only  WKien  they  were  all  together, 
each  examining  In  turn,  until  all  had  com- 
pleted the  Investigation.  Then,  if  each  one 
has  the  right  to  Inspect  all  the  records  with 
his  own  eyes  at  some  time,  what  possible 
reason  could  there  be  for  not  permitting  him 
to  do  so  at  a  time  which  might  best  suit 
his  own  convenience,  provided  his  doing  so 
does  not  unnecessarily  Interfere  with  the 
business  operation  of  his  corporation?  If 
there  is  no  right  of  individual  investiga- 
tion by.  each  director,  and  if  the  time  and 
manner  of  making  investigation  must  depend 
upon  the  action  of  the  entire  board  at  a 
meeting,  the  law  would,  in  effect  give  the 
majority  members  the  power  to  deny  to  the 
minority  the  right  to  investigate  certain 
parts  of  the  record,  papers,  and  correspond- 
ence at  any  time  by  voting  down  any  resolu- 
tion providing  for  an  investigation  that 
might  be  offered  by  the  minority.  The  stat- 
ute was  not  intended  to  have  this  effect,. and 
to  give  it  such  would  be  an  unreasonable 
construction. 

There  are  other  reasons  apparent  in  the 
law  why  the  right  of  individual  examina- 
tion of  the  records  and  papets  should  be 
given  to  each  member  of  the  board.  The 
Constitution  of  1872  evidently  intended  that 
the  minority  stockholders  should  have  rep- 
resentation on  the  board  of  directors  by  pro- 
viding cumulative  voting  In  the  election  of 
directors.  And  why  provide  for  this  repre- 
sentation on  the  board  if  the  advantage  to 
be  given  by  such  representation  is  to  be  nul- 
lified by  putting  it  In  the  power  of  the  ma- 
jority of  the  directors  to  deny  the  minority 
certain  information  with  regard  to  the  bus- 
iness of  the  corporation  which  might  be  of 
greatest  Importance  to  them  in  enabling 
them  to  guard  the  interests  of  those  by 
whom  they  were  elected?    Furthermore,  the 


law  charges  the  directors  with  an  important 
duty,  and  places  upon  them  certain  liabili- 
ties, and  it  may  often  be  essential  that  they 
should  have  all  the  Information  concerning 
the  business  management  of  the  corporation 
in  order  to  protect  l^heipselves  against  in- 
dividual liability  as  well  as  to  enable  them 
to  discharge  their  duties  as  the  agents,  trus- 
tees, or  directors  of  the  corporate  affairs. 
Again,  the  statute  requires  an  annual  re- 
port to  be  made  each  year  by  the  board  of 
directors  of  the  business  of  the  corporation 
for  the  benefit  of  its  stockholders,  which 
duty  is  upon  the  board  as  a  whole.  But  the 
board  is  made  up  of  individual  members, 
each  acting  and  casting  his  vote  according  to 
his  best  judgment  and  belief  upon  the  infor- 
mation which  he  possesses.  How,  then,  can 
he  be  expected  to  subscribe  to  a  report  de- 
pendent upon,  and  largely  made  up  from, 
the  more  minute  affairs  and  business  de« 
tails  of  the  corporation,  concerning  which 
he  has  no  individual  knowledge?  The  law 
certainly  requires  each  director  to  discharge 
his  duty  to  his  corporation  with  fidelity,  and 
to  the  best  of  his  ability,  and  does  not  In- 
tend that  one  member  of  the  board  should 
be  charged  with  any  greater  duty,  or  held 
to  any  greater  responsibility,  than  another, 
and  designs  that  all  the  directors  shall  have 
equal  rights.  We  construe  the  words  "board, 
of  directors,"  as  used  in  section  47,  c.  53, 
Code,  to  apply  to  the  board,  both  as  a  unit 
and  also  to  each  individual  member  com- 
posing the  board  of  directors,  and  we  hold 
that  each  individual  director  has  the  right 
to  inspect  "the  property  and  funds,  books, 
correspondence  and  papers  of  the  corpora- 
tion" at  all  reasonable  times,  and  within 
reasonable  hours,  without  unnecessarily  in- 
terfering with  the  business  operations  of 
their  company. .  It  Is  not  necessary  for  us 
to  decide  in  this  case  nor  do  we  decide, 
whether  or  not  this  right  of  examination  by 
a  director  could  be  lawfully  refused  in  the 
event  it  Is  shown  that  he  sought  the  infor- 
mation for  a  purpose  detrimental  to  the  In- 
terest of  the.  corporation,  because  this  ques- 
tion does  not  arise  in  the  case.  Respondent's 
return  to  the  writ  does  not  allege  that  re- 
lator sought  to  make  the  investigation  for 
the  purpose  of  using  the  Information  he 
would  obtain  in  a  manner  detrimental  to 
his  company.  It  is  therefore  unnecessary 
for  us  to  decide  what  our  holding  would 
have  been  If  it.  had  been  alleged  that  It  was 
his  intention  to  use  the  information  for 
such  a  purpose.  The  question  was  decided 
on  demurrer  and  the  allegations  of  the  re- 
turn must  be  taken  as  true;  but  it  is 
nowhere  alleged  that  relator  Intended  to  use 
the  information  to  the  injury  of  his  corpor- 
ation. 

We  find  no  error  in  the  judgment  of  the 
lower  court  and  will  affirm  it 
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TOWNER  V.  TOWNER, 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  20,  1909.) 

1.  Can<3eixation  of  Instruments  (§  87*)— 
Bill— Sufficiency— Mental   Incapacity. 

A  bill  to  set  aside  and  cancel  a  deed  of 
trust  on  the  ground  of  mental  incapacity  in  the 
grantor  to  execute  it,  charging,  with  reasonable 
certainty  as  to  time  and  relation  to  the  event, 
committal  of  the  plaintiff  to  an  asylum  for  the 
insane,  and  not  admitting  or  in  any  wajr  dis- 
closing a  discharge  therefrom  or  a  lucid  inter- 
val, is  sufficient  as  to  the  allegation  of  mental 
incompetency. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  S  75;  Dec.  Dig.  § 
37.*] 

2.  Cancellation  of  Instbuusnts  (§  87*)— 
Bill— Sufficiency. 

It  is  not  essential  to  the  sufficiency  of  such 
a  bill  that  it  allege  fraud  or  undue  influence  in 
procurement  of  the  execution  of  the  deed. 

[Bid.  Note.— For  other  cases,  see  Cancellation 
of  InstrumenU,  Cent.  Dig.  ii  75-78 ;  Dec.  Dig. 
S  37.*] 

8.  Equity   (8   147*)  —  Bill  —  Multifabious- 

NESS. 

Such  a  bill  is  not  rendered  multifarious 
by  the  incorporation  therein,  by  way  of  induce- 
ment, argument,  or  aggravation,  of  foreign  and 
immaterial  matter  which,  set  up  in  a  bill  for  a 
different  purpose,  would  afford  ground  for  re- 
lief wholly  different  in  character  from  that 
sought 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec 
Dig.  S  147.*] 

4.  Appeal  and  Ebbob  (S  518*)— Recobd  An- 
swebt-Pleading  as  Pabt  of  Recobd. 

An  answer,  filed  at  rules,  is  a  part  of  the 
record  of  the  cause,  and  presumed  to  be  a  part 
of  the  foundation  of  the  final  decree,  though 
not  mentioned  in  any  order  in  the  cause,  If  pro- 
cess has  been  executed  and  sufficient  time  to 
regularly  mature  the  cause  has  elapsed,  and 
nothing  to  the  contrary  appears  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2342-2355;  Dec.  Dig.  | 
5ia*] 

5.  Appeal  and  Ebbob  (f  1043*)— Habicless 
Ebbob— INFOBMALITY  in  Pboceedinqs. 

A  decree  will  not  be  reversed  at  the  in- 
stance of  a  party  who  has  taken  depositions 
for  an  informality  in  the  proceedings  when  it 
appears  that  there  was  a  full  and  fair  hearing 
upon  the  merits,  and  substantial  justice  has 
been  done. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Dec   Dig.  |  1043.*] 

e.  Appeal  and  Ebbob  (|  1170*)  — ELabmless 

Ebbob— Want  of  Replication. 

If  the  defendant  has  taken  depositions  as 
if  a  replication  to  his  answer  had  been  filed,  a 
decree  against  him  will  not  be  reversed  for 
want  of  a  replication. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  1170.*] 

7.  Deeds  (f  196*)— Mental  Capacity— Pbe- 

SXTMPTIONS   and    BUBDEN   OF  PbOOF. 

Mental  incompetency  is  presumed  In  re- 
spect to  a  deed  executed  by  a  person  after  he 
has  been  adjudged  insane  and  before  his  'dis- 
charge from  the  hospital  in  which  he  was  con- 
fined, although,  at  the  time  of  its  execution,  he 
wap  at  home,  under  a  permission  or  furlough, 
given  by  the  nospital  authorities ;   and  the  bur- 


den of  proof  is  on  the  grantee  to  prove  it  was 
executed  in  a  lucid   interval. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  §  196.*] 

8.  Deeds  (|  211*)— Mental  Capacity— J^ucid 
Intebval. 

To  sustain  a  deed  as  having  been  executed 
in  a  lucid  interval  the  proof  must  be  clear, 
going  to  the  mental  state  and  habit  of  the 
grantor,  not  merely  to  an  accidental  interview^ 
or  the  degree  of  self-possession  in  a  particular 
act.  It  must  show  the  power  and  restriction 
of  mind  deemed  necessary  in  general  to  the  dis- 
position and  management  of  affairs. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  639;    Dec.  Dig.  §  211.*] 

9.  Costs   (§    238*)— On   Appeal— Pabty   In- 
ducing Ebbob. 

An  appellant  who  in  the  court  below  in- 
duced an  error,  consisting  of  failure  to  insert  a 
saving  clause,  by  introducing  in  his  answer  a 
matter  foreign  to  the  bill,  and  falling  to  ask 
Tor  a  reservation  of  his  rights,  respecting  tho 
same,  may  have  the  error  corrected  in  the  ap- 
pellate court,  but  will  not  be  allowed  costs  for 
such  error  alone. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec 
Dig.  §  238.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Doddridge 
County. 

Bill  by  John  Towner  against  Maggie  Town- 
er and  another.  Decree  for  complainant,  and 
Maggie  Towner  appeals.  Modified  and  af- 
firmed. 

G.  W.  Farr,  A.  F.  McCtie,  and  L.  W.  Chap- 
man, for  appellant  Jas.  A.  Watson,  Freer 
&  Robinson,  and  J.  W.  Stuck,  for  appellee. 

POFFENBARGER,  J.  On  the  11th  day  of 
January,  1905,  John  Towner  entered  into  a 
contract,  by  which  he  agreed  to  pay  his  wife, 
Maggie  Towner,  $1,000,  without  interest,  in 
installments  of  $100  each,  the  first  of  which 
was  to  become  due  on  the  15th  day  of  De- 
cember, 1905,  and  the  others  on  the  15tb 
days  of  each  succeeding  December,  until  all 
should  be  paid.  The  agreement  further  pro- 
vided for  a  separation  of  the  parties.  On  the 
14th  day  of  January,  1905,  Towner  executed 
a  deed  of  trust  on  his  farm,  containing  79 
acres  and  40  poles,  to  secure  the  payment  of 
said  sum,  and  made  L.  W.  Chapman  trustee 
therein.  The  trustee  published  a  notice  of  a 
sale  of  the  property,  to  be  made  on  the  31st 
day  of  March,  1906;  default  having  been 
made  In  the  payment  of  said  first  installment 
Thereupon  Towner  presented  In  the  circuit 
court  of  Doddridge  county  his  bill  in  equity 
against  Maggie'  Towner  and  the  trustee, 
praying  an  injunction  to  prevent  the  sale, 
setting  up  fraud  in  the  procurement  of  the 
deed  of  trust  and  his  mental  Incompetency 
to  execute  the  same,  and  prayed  cancellation 
thereof.  An  Injunction  in  conformity  with 
the  prayer  of  the  bill  was  awarded  on  the 
16th  day  of  March.  1906.  At  May  rules. 
1906,  defendant,  Maggie  Towner,  filed  her 
demurrer  and  answer  to  the  bill.     Deposi- 
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tlons  haTing  been  taken,  the  case  was  sub- 
mitted to  the  court  on  the  17th  day  of  May, 
1907,  when  a  decree  was  pronounced,  cancel- 
ing, annulling,  and  setting  aside  the  deed  of 
trust  and  perpetuating  the  injunction,  from 
which  decree  the  said  Maggie  Towner  has 
appealed. 

The  first  assignment  of  error  Is  predicated 
on  the  OYerruUng  of  the  demurrer.  Under 
this  heading  It  Is  said  (1)  the  bill  does  not 
sufficiently  charge  Insanity;  (2)  It  does  not 
sufficiently  charge  the  exercise  of  undue  In- 
fluence ;  (3)  It  Is  multifarious ;  (4)  the  charge 
of  fraud  Is  insufficient;  (5)  it  is  unintelligi- 
ble and  uncertain,  allegations  purporting  to 
charge  matters  resting  in  the  knowledge  of 
the  plaintiff  and  those  stated  to  be  upon  in- 
formation and  belief  being  so  intermingled 
as  to  be  inseparable.  The  bill  charges  that 
prior  to  the  16th  day  of  January,  1905,  on 

the  day  of  ,  1904,  plaintiff's 

mind  became  affected,  and  he  was  by  legal 
proceedings  committed  to  an  Insane  asylum, 
where  he  remained  as  a  patient  and  Inmate 
until  December,  1905.  It  further  says  that 
while  his  mind  was  thus  affected  and  weak- 
ened "he  was  wholly  unable  to  transact  busi- 
ness, but  had  no  power  to  exercise  mental 
thought  or  consideration."  These  charges  or 
statements  are  substantially  repeated  in  the 
bill.  We  think  they  amount  to  a  sufficient 
allegatioii  of  insanity.  The  bill  says  the 
plaintiff  had  been  adjudged  insane  and  com- 
mitted to  an  asylum.  In  the  absence  of  any 
showing  to  the  contrary,  it  is  presumed  that 
his  insanity  continued.  Eakin  y.  Hawkins, 
52  W.  Va.  124,  129,  48  S.  B.  211.  There  is 
no  intimation  of  restoration  to  sanity.  The 
allegations  as  to  undue  influence  are  some- 
what lacking  as  regards  specification  of  im- 
proper conduct  on  the  part  of  the  defendant. 
For  the  most  part  they  are  general,  saying 
she  obtained  advantages  over  him  by  her 
power  and  persuasion,  while  he  was  mentally 
weak,  in  fact,  insane,  and  that  he  was  per- 
suaded and  induced  by  his  wife  while  in  that 
condition  to  execute  the  deed  of  trust  In 
other  places  it  charges  generally  that  she 
cheated,  defrauded,  and  robbed  him  of  his 
money  and  property  while  he  was  absolutely 
insane,  and  while  she  knew  him  to  be  so, 
and  susceptible  to  her  influence  as  a  child 
would  be.  Whatever  may  be  said  of  this 
as  a  defect,  or  whether  it  is  one  or  not,  a 
sufficient  ground  for  relief  sustaining  the 
action  of  the  court  is  found  in  the  charge  of 
insanity.  The  charge  of  multifariousness 
is  based  on  certain  clauses,  imputing  deser- 
tion, abandonment,  and  other  improper  con- 
duct to  the  defendant.  These  clauses,  how- 
ever, do  not  purport  to  state  a  cause  of  ac- 
tion. No  prayer  for  relief  is  predicated  upon 
them.  Neither  a  divorce  nor  any  other  judi- 
cial action  respecting  the  marital  relation  of 
the  parties  is  sought  ^e  think  there  is 
nothing  in  the  other  grounds  of  demurrer  as- 
signed. The  bill  is  intelligible,  and  the  dis- 
tinction  between   matters  stated   upon   the 


plaintiff's  knowledge  and  those  stated  upon 
information  and  belief  is  reasonably  clear. 
There  is  nothing  in  the  complaint  founded 
on  alleged  failure  to  give  time  for  an  an- 
swer after  the  overruling  of  the  demurrer. 
As  has  been  stated,  the  answer  was  filed  at 
rules.  The  statute  permits  this,  and,  as  it  is 
found  in  the  record  and  depositions  were  tak- 
en and  filed,  it  must  be  treated  as  in  the  case 
and  raising  the  issues,  although  it  is  not 
mentioned  in  any  decree,  nor  replied  to.  Nor 
is  the  decree  reversible  for  failure  to  recite 
the  cause  was  heard  on  the  answer,  or  for 
want  of  a  general  replication.  As  process 
was  issued  and  executed,  the  bill  and  answer 
filed  and  depositions  taken,  and  su^cient 
time  elapsed  to  mature  the  cause  for  hearing, 
it  is  presumed  it  was  regularly  matured  for 
hearing,  nothing  to  the  contrary  appearing 
on  the  record.  Riggs  v.  Lockwood,  12  W.  Va* 
183 ;  Linsey  v.  McGammon,  9  W.  Va.  154.  If 
any  aid  to  this  presumption  is  necessary,  it  is 
found  in  the  recital,  saying  the  cause  was 
heard  '*upon  all  former  orders,  decrees,  and 
proceedings"  had  therein.  This  harmonizes 
with  the  last  clause  of  section  4,  c.  134,  Code 
1906  (section  4035),  saying:  "Nor  shall  a 
decree  be  reversed  at  the  Instance  of  a  par- 
ty who  has  taken  depositions,  for  an  infor- 
mality In  the  proceedings,  when  it  appears 
that  there  was  a  full  and  fair  hearing  upon 
the  merits,  and  that  substantial  justice  has 
been  done."  No  decree  can  be  reversed  for 
want  of  a  replication  to  the  answer  if  the 
defendant  has  taken  depositions  as  if  one 
had  been  filed.  Code  1906,  c.  134,  §  4  (sec- 
tion 4085) ;  Chalfants  v.  Martin.  25  W.  Va. 
394;  Richardson  v.  Donehoo,  16  W.  Va.  685. 
As  we  have  said,  the  adjudication  of  insanity 
raised  a  presumption  against  the  defendant 
Ordinarily  there  is  a  presumption  of  sanity 
placing  the  burden  upon  the  party  attacking 
the  conveyance  on  the  ground  of  insanity; 
but,  if  the  grantor  has  been  previously  ad- 
Judged  Insane,  or  general  mental  derange- 
ment established  by  proof,  it  is  presumed  the- 
infirmity  continued,  and  the  burden  is  cast 
upon  the  party  endeavoring  to  uphold  the 
deed.  Neither  presumption  is  conclusive. 
Either  can  be  overthrown.  Besides,  some  in- 
sane persons  have  lucid  intervals,  and,  if  a 
deed  be  executed  or  a  contract  made  in  sucb 
an  interval,  it  is  valid.  Beverage's  Commit- 
tee V.  Ralston,  98  Va.  625,  37  S.  B.  283 ;  Mc- 
Peck  V.  Graham,  56  W.  Va.  200,  49  S.  B.  125 ; 
Bishop  on  Con.  ft  959;  Fishburne  v.  Fergu- 
son's Heirs,  84  Va.  87,  107,  4  S.  B.  575.  In 
order  to  sustain  the  burden  so  thrown  upon 
him,  the  party  relying  upon  the  deed  or  other 
instrument  must  clearly  prove  mental  com- 
petency at  the  date  of  execution;  and  the 
proof  must  go  to  the  state  and  habit,  not  ta 
the  accidental  interview  or  the  degree  of  self- 
possession  in  any  particular  act  Fishburne 
V.  Ferguson,  cited.  A  leading  case  on  this 
subject  is  Attorney  General  v.  Parnther,  3 
Bro.  5,  441,  in  which  Lord  Thurlow  said: 
"The  evidence  in  support  of  a  lucid  interval. 
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them;  but  for  a  single  offense  committed 
by  such  an  agent  or  servant  In  ylolation  of 
the  rules  of  such  company,  and  contrary  to 
its  positive  Instructions,  this  court  has  held 
In  at  least  two  cases,  and  we  think  rightly, 
that  the  railroad  company  Is  not  liable. 
State  V.  B.  &  O:  R.  R.  Ck).,  15  W.  Va.  362, 
36  Am.  Rep.  803;  Hall  v.  N.  &  W.  R.  R.  Co., 
44  W.  Va.  36,  28  S.  B.  754,  41  L.  R.  A.  669, 
67  Am.  St.  Rep.  757. 

The  finding  and  judgment  of  the  court  be- 
low will  therefore  be  set  aside  and  revers- 
ed, and  judgment  of  acquittal  entered  here, 
and  the  defendant  disicharged  from  further 
prosecution  In  this  behalf. 


(66  W.  Va.  74) 

HABL  V.  McGregor  et  aL 

<Sapreme  Court  of  Appeals  of  West  Virginia. 

Feb.  2,  1909.    Rehearing  Denied  May 

14,  1909.) 

1.  executobs  and  administrators  (s  453*)— 
Judgment— Individual  Judgment. 

A  judgment  against  one  styled  as  executrix, 
without  recovery  to  be  had  from  goods  and  chat- 
tels in  her  hands  to  be  administered,  is  not  a 
Judgment  against  the  estate,  but  an  individual 
judgment  against  the  person  so  styled. 

[Bid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  SS  1899,  1902; 
Dec.  Dig.  I  453.*] 

2.  Executors  and  Administrators  (S  111*)— 
Attorney's  Fees— Ljability  of  Represen- 
tative. 

A  personal  rei^resentative  is  indiyidually 
liable  for  compensation  to  an  attorney  for  serv- 
ices rendered  on  behalf  of  the  estate,  at  the 
instance  of  such  representative. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent.  Dig.  §§  448-462; 
Dec.  Dig.  S  111.*] 

3.  Equity  (}  2e9*)—BiLir— Amendment. 

If  the  identity  of  the  originally  intended 
cause  of  suit  is  preserved,  the  particular  allega- 
tions of  a  bill  m  equity  ma^  be  changed  by 
amendment,  in  order  to  cure  imi>erfections  and 
mistalLes  in  the  manner  of  stating  plaintiffs 
•case. 

[Ekl.  Note.— For  other  cases,  see  Equity,  Gent. 
Dig.  SS  552-556;    Dec.  Dig.  S  269.^J 

4.  Judgment  (|  414*)— Equitable  Relief- 
Grounds. 

A  jud^ent  cannot  be  assailed  in  equity 
upon  pleadings  which  fail  to  show  affirmatively 
some  reason,  founded  in  fraud,  surprise,  acci- 
dent, mistake,  or  adventitious  circumstance  be- 
yond the  control  of  the  party  complaining,  why 
the  defense  was  not  made  at  law. 
.  [Ed.  Note.— For  other,  cases,  se^  Judgment, 
Cent.  Dig.  §  780;  Dec.  Dig.  S  414.*] 

5.  Greditors*  Suit  (S  16*)— Execution. 

As  a  basis  of  suit  in  equity  to  enforce  a 
judgment  against  real  estate,  an  officer's  return 
of  no  property  found,  on  an  execution,  is  con- 
clusive between  the  parties,  unless  in  case  of 
fraud  and  collusion  in  the  procurement  of  such 
return  for  the  purpose. 

[Ed.  Note.— For  other  cases,  see  Greditors' 
Suit,  Dec.  Dig.  S  la*] 

6.  Equity  (S  438*)— Decree— Execution. 

By  statute,  an  execution  may  issue  on  a 
ilecree  for  the  payment  of  money. 

[Ed.  Note.— For  other  cases,  see  E^quity,  Gent 
Dig.  §  1055 ;    Dec.  Dig.  S  438.*] 

(Syllabus  by  the  Gourt.) 


Appeal  from  Circuit  Gonrt,  Ritchie  Gounty. 

BUI  by  Gyrus  Hall  against  Matilda  Mc- 
Gregor and  others.  Decree  for  complainant, 
and  defendants  appeal.    Affirmed. 

F.  H.  McGregor  and  S.  A.  Powell,  for  ap- 
pellants.   Freer  &  Robinson,  for  appellee. 

ROBINSON,  J.  A  dear  disposition  of  the 
case  demands  a  statement  somewhat  In  de- 
tail. The  plaintiff  claimed  compensation  for 
serylces  rendered  as  an  attorney  of  the  estate 
of  David  McGregor,  deceased,  upon  employ- 
ment therefor  by  Matilda  McGregor,  the  exec- 
utrix. Upon  such  cause  of  action  plaintiff 
recovered  a  judgment  before  a  justice  of  the 
peace  for  the  sum  of  $300.  The  action  pro- 
ceeded against  Matilda  McGregor,  ''executrix 
of  the  last  will  and  testament  of  David  Mc- 
Gregor, deceased."  Executions  on  the  judg- 
ment. In  like  form,  were  returned  by  a  con- 
stable "No  property  found."  Thereupon  plain- 
tiff Instituted  his  suit  In  equity  for  the  en- 
forcement of  his  judgment  against  the  lands 
of  which  David  McGregor  died  seised  and 
possessed.  In  the  bill  these  lands  were  al- 
leged to  have  been  devised  by  the  will  to  the 
said  Matilda  McGregor.  The  judgment  was 
alleged  to  be  a  lien  on  the  lands  aforesaid. 
For  its  payment  a  sale  of  the  lands  was 
prayed.  Between  the  time  of  the  rendition 
of  the  judgment  and  the  institution  of  the 
suit  for  Its  enforcement  against  the  lands, 
Matilda  McGregor  and  the  children  of  David 
McGregor,  deceased,  who  were  litigating  as 
to  the  estate,  compromised  their  controversy. 
Matilda  McGregor's  title  to  portions  of  the 
real  estate  was  defined.  She  quitclaimed  to 
the  children  as  to  other  portions  of  It.  She 
resigned  as  executrix.  The  plalntUTs  bill 
for  the  sale  of  the  lands  named  her  as  late 
executrix,  widow,  and  devisee.  The  children 
were  parties  to  the  bill.  With  Matilda  Mc- 
Gregor they  answered  after  their  demurrer 
had  been  overruled,  resisting  the  enforcement 
of  the  judgment,  alleging  that  It  was  obtained 
by  fraud.  The  substance  of  this  charge  was 
that,  after  instituting  the  action,  plaintiff 
had  represented  to  Matilda  McGregor  that 
he  would  not  proceed  to  judgment  therein; 
that  he  thereby  caused  no  defense  to  be  In- 
terposed. Special  replications  were  filed  and 
evidence  was  taken.  At  this  point  It  seems 
conceded  that  a  ruling  of  the  court  brought 
to  the  attention  of  counsel  the  fact  that  the 
judgment,  in  its  form  aforesaid,  particularly 
upon  such  cause  of  action,  was  merely  a 
personal  one  against  Matilda  McGregor. 
There  was  reference  to  a  commissioner  to 
ascertain  what  real  estate.  If  any,  the  judg- 
ment was  a  Hen  upon,  to  whom  that  real  es- 
tate belonged,  and  other  pertinent  matters. 
The  commissioner  reported  that  the  judgment 
was  a  lien  on  the  real  estate  of  Matilda  Mc- 
Gregor, and  described  that  real  estate.  The 
greater  part  of  this  real  estate,  It  would  ap- 


■•For  other  cases  see  same  topic  and  lectlon  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date.  A  Reporter  Indetcs 
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pear,  was  that  allotted  to  her  by  the  com- 
promise. That  part  was  real  estate  of  which 
David  McGregor  died  seised  and  possessed, 
and  that  part,  at  least,  was  real  estate  which 
the  bill  sought  to  subject  to  the  payment  of 
the  judgment  Numerous  exceptions  to  the 
report  were  Indorsed  by  these  defendants. 
It  appeared  that  proper  and  necessary  par- 
ties, holders  of  vendors'  liens  as  to  some  of 
said  real  estate,  were  not  before  the  court. 
The  exceptions  at  the  time  were  not  passed 
npon,  and  the  case  was  remanded  to  rules, 
with  leave  to  the  plaintiff  to  amend  the  bill 
by  making  new  parties,  and  any  additional 
allegations  necessary  and  material  for  the 
proper  presentation-  of  his  cause.  The  bill 
was  amended.  Complete  new  process  issued 
thereon,  and  the  cause  again  matured.  The 
amended  bill  fitted  the  case  to  the  findings 
of  the  commissioner,  and  prayed  for  the  en- 
forcement of  the  judgment  against  the  lands 
of  Matilda  McGregor  as  a  personal  judg- 
ment against  her,  and  not  as  a  judgment  or 
claim  having  to  do  with  the  real  estate  of  the 
decedent.  Demurrer  to  the  amended  bill 
being  overruled,  specific  answer  was  made  on 
the  part  of  Matilda  McGregor,  and  separate 
answer  as  to  said  children.  She  denied  that 
the  judgment  was  one  against  her  personal- 
ly. It  was  further  asserted  that  the  plaintiff 
never  intended  his  judgment  to  be  personal 
against  her,  and  that  he  had  never  so  treated 
it  until  the  aforesaid  ruling  of  the  court  was 
made;  that  she  had  been  misled  in  believing 
that  the  judgment  was  not  being  sought 
against  her  personally,  but  against  the  estate 
of  which  she  was  executrix  at  the  time,  and 
that  she  therefore  made  no  defense  to  it 
It  was  further  alleged  that  the  returns  on 
the  executions  did  not  apply  to  her  personal- 
ly, and  that  she  had  property  out  of  which 
the  executions  could  have  been  made.  The 
judgment  was  attacked  as  being  rendered 
without  notice  to  her.  Any  debt  of  Matilda 
McGregor  to  plaintiff  was  denied,  and  an  in- 
junction agciiinst  the  enforcement  of  the  judg- 
ment was  asked.  To  these  answers  special 
replies  were  made.  Depositions  were  taken 
relative  to  matters  raised  upon  such  issue. 
Then  followed  a  decree  adjudicating  that  the 
judgment  was  a  valid  and  existing  lien  on  the 
real  estate  of  Matilda  McGregor;  that  said 
judgment  was  a  personal  one  against  her; 
that  the  words  "executrix  of  the  last  will  and 
testament  of  David  McGregor,  deceased," 
were  merely  descriptive.  The  relief  prayed 
for  in  the  answers  was  denied.  The  report 
of  the  commissioner  was  set  aside.  Refer- 
ence was  had  to  a  special  master  for  ascer- 
tainment and  report  of  the  real  estate  of  Ma- 
tilda McGregor  upon  which  the  aforesaid 
judgment  was  a  lien,  the  nature  of  her  estate 
therein,  and  other  proper  matters.  Upon  the 
report  being  returned  there  was  final  decree 
In  the  case  for  the  amount  of  the  judgment, 
Its  interest  and  costs,  in  favor  of  the  plain- 
tiff against  Matilda  McGregor,  providing  for 
a  renting  of  the  real  estate  ascertained  to  be 
tJ4  S.Ei.-47 


owned  by  her  in  the  event  she  should  not  pay 
the  same  within  the  day  fixed.  It  is  from 
these  decrees  that  we  now  have  this  appeal. 

There  is  much  in  the  record  that  should 
not  be  there.  Extended  evidence  has  been 
produced,  the  greater  part  of  wliich  is  im- 
proper or  irrelevant  to  a  proper  conception 
of  the  case.  Our  consideration  of  the  record 
shall  be  limited  to  those  matters  upon  which 
correct  decision  turns. 

Is  the  judgment  a  personal  one  against 
Mrs.  McGregor?  Yes,  clearly  so.  Thompson 
&  Lively  V.  Mann,  63  W.  Va.  432,  44  S.  E. 
246;  Hanson  v.  Blake,  63  W.  Va.  560,  60  S. 
B.  589.  This  is  true,  not  only  because  of 
the  form  of  the  judgment  and  the  statement 
of  the  account  filed  before  the  justice  npon 
which  it  is  based,  but  it  is  forcibly  true  by 
reason  of  the  very  substance  of  the  cause  of 
action.  A  personal  representative  is  individ- 
ually liable  for  compensation  to  an  attorney 
for  services,  rendered  at  the  instance  of  snch 
representative,  on  behalf  of  the  estate.  2 
Woerner's  American  Law  of  Administration, 
§  356;  18  Cyc.  882;  Grim  v.  England.  46  W. 
Va.  480,  33  S.  E.  310,  76  Am.  St  Rep.  826. 
The  representative  has  recourse  for  reim- 
bursement for  reasonable  expenditures  in 
such  behalf,  in  his  settlement  with  the  estate. 

The  amendment  to  the  bill  was  not  abso- 
lutely essential  to  the  enforcement  of  the 
judgment  as  a  personal  onh  against  Mrs.  Mc- 
Gregor. The  original  bill  set  forth  this  judg- 
ment so  that  its  legal  effect  was  most  appar- 
ent, and  asked  that  it  be  enforced  out  of  the 
lands  of  which  David  McGregor  died  seised 
and  possessed.  These  lands  were  therein  al- 
leged to  have  been  devised  to  Mrs.  McGregor. 
Yet  the  amendment  was  regular  and  proper. 
It  cured  imperfections  in  the  manner  of  stat- 
ing plaintiff's  case.  It  made  no  new  case. 
The  identity  of  the  original  cause  of  suit 
was  preserved.  That  cause  of  suit  was  the 
enforcement  of  this  same  judgment  against 
this  same  real  estate,  or  real  estate  of  which 
that  mentioned  in  the  amended  bill  is  a  part 
The  same  parties  remained  involved.  The 
end  sought  by  the  amendment  is  precisely  the 
same  as  that  originally  Intended  by  the  plain- 
tiff—the collection  of  his  judgment  In  Han- 
son V.  Blake,  supra,  we  recently  held:  **So 
long  as  the  form  of  action  is  not  changed, 
and  the  court  can  see  that  the  identity  of  the 
originally  intended  cause  of  action  is  pre- 
served, the  particular  allegations  of  the  decla- 
ration may  be  changed  by  amenament  in  or- 
der to  cure  imperfections  and  mistakes  in  the 
manner  of  stating  plaintiffs  case."  Certain- 
ly the  rule  is  not  more  rigid  in  equity.  In- 
deed it  is  the  same.  Bird  v.  Stout,  40  W.  Va. 
43,  20  S.  B.  852;  Hogg's  Equity  Procedure, 
I  327.  The  rule  in  equity  demands  simply 
that  a  new,  substantive  cause  of  suit  be  not 
introduced ;  that  the  identity  of  the  cause  of 
suit  be  preserved.  By  this  amendment  the 
plaintiffs  case  was  simply  made  to  conform 
to  the  real  equities  in  his  favor  which  thf» 
progress  of  the  cause  disclosed  as  those  r^^ 
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lated  to  his  originally  Intended  object  of  that 
suit.  That  object  was  to  collect  his  judg- 
ment out  of  the  lands.  If  It  appeared  that 
the  real  character  and  force  of  the  Judgment 
was  mistakenly  or  Imperfectly  alleged.  It  was 
right  to  correct  this  error  by  amendment 
And  even  if  it  appeared  that  the  ownership 
of  the  lands  was  erroneously  set  forth,  there 
could  properly  be  amendment  as  to  this  fact, 
so  long  as  the  original  object  was  sought — 
the  collection  of  the  same  judgment  from  the 
same  real  estate,  and  especially  as  between 
the  same  parties.  The  demurrers  were  right- 
ly overruled. 

There  would  be  little  finality  and  stability 
to  judgments  were  it  possible  to  overthrow 
them  upon  the  facts  alleged  in  the  answers 
in  this  case.  As  to  the  charge  of  fraud  in  the 
original  answer,  it  suffices  to  note  that  there 
is  no  denial  of  notice  of  the  judgment  within 
the  time  for  appeal  therefrom,  nor  anything 
making  a  case  of  fraud,  surprise,  accident, 
mistake,  or  adventitious  circumstance  suffi- 
cient to  aifect  the  force  and  validity  of  the 
Judgment  in  view  of  the  failure  of  Mrs.  Mc- 
Gregor to  take  advantage  against  it  directly 
at  law.  The  allegations  of  the  answer  to  the 
amended  bill,  calling  for  affirmative  relief,  do 
not  make  a  case  of  fraud,  surprise,  accident, 
mistake,  or  adventitious  circumstance  be- 
yond control  of  the  party  complaining,  as 
against  this  judgment  Such  case  is  neces- 
sary to  relief  in  equity  from  a  Judgment  at 
law.  This  principle  needs  no  citation  of  au- 
thorities. It  has  become  a  maxim  of  equity. 
The  judgment  from  its  rendition  had  a  legal 
effect  Its  legal  import  was  that  of  a  judg- 
ment against  Mrs.  McGregor.  She  is  charge- 
able with  knowledge  of  this  import.  Failure 
to  be  properly  advised  in  the  premises  in  time 
to  destroy  the  legal  effect  of  the  judgment, 
if  it  was  erroneous,  was  her  own  act.  Dili- 
gence on  her  part  in  seeking  advice  of  good 
countel  would,  if  there  was  error,  have  saved 
her.  Equity  cannot  excuse  lack  of  diligence, 
which  is  only  another  name  for  negligence. 
But  tlie  case  set  up  by  her  in  this  answer  is 
in  truth  overcome  by  the  facts  disclosed  as  a 
whole  therein.  She,  in  effect,  assumes  and 
admits  the  judgment  to  be  one  properly  pay- 
able by  the  estate.  Viewing  the  judgment  as 
she  does  in  this  answer,  she,  as  executrix,  ad- 
mitted, by  making  no  defense  to  the  claim  in 
the  manner  provided  by  law,  that  the  cause 
of  actitm  was  a  just  one.  And  the  facts 
stated  by  her  show  that,  if  the  original  cause 
of  action  upon  which  the  judgment  is  based 
was  Just,  then  because  of  its  nature  she  is 
liable  personally.  The  effect  of  her  answer 
is  to  say  that  the  plaintiff  did  render  the 
services  as  attorney  to  the  estate  for  which 
she  was  executrix,  at  her  instance,  for  which 
he  should  be  paid  by  that  estate,  and  not  by 
her.  Yet  this  very  statement  shows  her  lia- 
bility for  the  same  individually,  and  supports 
the  validity  of  the  judgment  as  a  personal 
one  against  her.    She  cannot  defeat  a  judg- 


ment that  appears  from  her  pleading  itself  to 
be  right 

It  seems  that  Mrs.  McGregor  was  misad- 
vised in  the  premises.  That  fact  cannot  over- 
throw a  proper  decree.  It  Is  simply  unfortu- 
nate. Costs  have  been  incurred  unnecessari- 
ly. And  it  clearly  appears  that  the  plaintiff 
was  also  erroneously  advised  concerning  the 
true  purport  of  his  judgment  for  a  time. 
However,  since  in  the  latter  stages  of  the 
case  it  is  practically  admitted  that  there  is 
no  controversy  as  to  the  amount  and  justice 
of  plaintiff's  claim  for  services,  but  only  as  to 
who  should  pay  it,  it  does  not  appear  inequi- 
table or  unjust  in  any  particular  that  the  de- 
cree should  have  applied  the  correct  legal 
rule  as  to  Individual  liability  on  the  part  of 
the  executrix. 

As  to  the  contention  that  the  returns  of  no 
property  found  do  not  relate  to  Mrs.  Mc- 
Gregor Individually,  and  that  she  had  suffi- 
cient personal  property  out  of  which  the 
amount  of  the  executions  could  have  been 
made,  we  must  view  these  returns  in  the 
same  light  as  we  do  the  judgment.  And  a 
return  of  no  property  found,  as  a  basis  of 
right  to  proceed  in  equity  for  enforcement 
of  a  judgment  against  land,  we  hold  to  be 
conclusive  as  between  the  parties.  17  Cyc. 
1379;  Smith  v.  Triplett  4  Leigh  (Va.)  590. 
The  statute  is:  'The  lien  of  a  judgment  may 
be  enforced  in  a  court  of  equity  after  an  exe- 
cution of  fieri  facias  thereon. has  been  duly 
returned,  to  the  office  of  the  court  or  to  the 
justice  from  which  it  issued,  showing  by  the 
return  thereon  that  no  property  could  be 
found  from  which  such  execution  could  be 
made."  Code  1899,  c.  139,  §  7  (Code  1906, 
§  4147).  This  statute  demands  a  return  show- 
ing no  property  found,  nothing  more,  as  a 
basis  of  suit.  Here  we  have  such  showing 
by  returns  on  the  executions  that  were  issued 
on  the  judgment.  Can  we  say  that  the  stat- 
ute requires  more?  It  merely  requires  the 
showing  of  such  return.  It  does,  not  demand 
that  there  shall  in  fact  be  no  property.  If 
the  officer  is  derelict,  there  is  complete  reme- 
dy on  his  bond.  And  the  return  cannot  be 
attacked  by  showing  that  sufficient  property 
existed,  because  the  plaintiff  has  done  all  re- 
quired by  the  statute  when  he  shows  such  re- 
turn. It  is  not  a  question  of  the  existence  of 
sufficient  property,  but  the  existence  of  such 
return  of  an  officer.  Fraud  and  collusion  in 
making  such  return,  for  the  purpose  of  bas- 
ing a  suit  thereon  without  resort  to  personal 
property,  may  alter  the  rule.  Newlon  v. 
Wade,  43  W.  Va.  283,  27  S.  E.  244.  But  noth- 
ing short  of  such  fraud  and  collusion  does 
alter  it  No  suincient  case  in  that  particular 
has  been  made,  although  insisted  upon  and 
argued.  The  plaintiff  has  not  been  success- 
fully Impugned  in  connection  with  the  mak- 
ing of  the  returns  on  the  executions  upon  his 
judgment  The  officer  may  have  been  at 
fault. 

Complaint  against  the  decree  because  it 
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provided  for  execntlons  to  Issue  thereon  as 
at  law  is  without  merit  By  statute,  decrees 
for  land  or  spedflc  personal  property,  and 
for  the  payment  of  money;  are  placed  on  the 
same  footing  as  are  Judgments  therefor. 
Code  1899,  c.  139,  Sft  1,  2  (Code  1906,  §§  4141, 
4142).  An  execution  may  Issue  on  such  de- 
cree. This  law  Is  Indeed  old.  Tate  v.  Lig- 
gatt,  2  Leigh  (Va.)  101 ;  Wlndrum  v.  Parker, 
2  Leigh  (Va.)  869;  4  Minor's  Inst  (3d  Ed.) 
984. 

In  the  light  of  the  forgoing  observations, 
which,  we  think,  sufficiently  dispose  of  the 
various  assignments  of  error,  we  affirm  the 
decrees. 


(66  W.  Ya.  B64) 

SCHILB  V.  MOON  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  27,  1909.) 

Executors  and  Administbatobs  (§  342*)  — 
Sale  of  Realty— Payment  of  Decedent's 
Debts. 

If,  pending  a  suit  to  sublect  land  to  the 

Sayment  of  a  judgment,  the  judgment  debtor 
ies,  and  his  heirs  to  whom  the  land  descended 
are  made  parties,  the  suit  thus  becomes  one 
to  sell  the  land  of  the  heirs  for  the  debt  of  the 
decedent,  and,  before  a  sale  is  decreed,  the  ac 
counts  of  the  administrator  of  the  decedent  must 
be  settled  and  the  unadministered  assets,  if  an^, 
ascertained  and  administered  by  the  court  m 
relief  of  the  realty  descended  to  the  heirs. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ft  1438;  Dec. 
Dig.  §  342.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Jacob  Schilb  against  Eliza  Hen- 
drickson  and  others.  Decree  for  plaintiff, 
and  one  of  the  defendants  appeals.    Reversed. 

V.  B.  Archer  and  William  Beard,  for  ap- 
pellant   McCluer  &  McCluer,  for  appellee. 

ROBINSON,  J.  A  former  decision  In  this 
case  Is  reported  in  50  W.  Va.  47,  40  S.  E.  329. 
The  decree  complained  of  In  that  appeal  was 
reversed.  It  was  a  decree  subrogating  the 
plaintiff  to  the  rights  of  the  Second  National 
Bank  of  Parkersburg  as  to  the  judgment  paid 
that  bank  by  him,  and  giving  him  a  personal 
Judgment  for  the  amount  thereof  against 
Anna  Moon  and  others.  It  was  held  error 
to  have  pronounced  such  decree  without  the 
bank's  having  been  a  party  to  the  cause. 
The  right  of  subrogation  as  decreed  was  up- 
held. After  that  decree  had  been  entered, 
Anna  Moon  died.  The  appeal  was  prosecuted 
and  the  reversal  procured  by  her  administra- 
tor. The  cause  was  remanded.  Thereafter 
the  bank  and  the  heirs  of  Anna  Moon  were 
made  parties.  Amended  bills  were  filed,  and 
the  cause  was  prosecuted  to  a  decree  for  the 
sale  of  the  land  owned  by  Anna  Moon  at  the 
time  of  her  death,  for  the  payment  of  the 
judgment  to  which  plaintiff  was  subrogated. 
One  of  the  heirs,  who  had  not  appeared,  and 


as  to  whom  the  cause  had  been  heard  upon 
the  bill  taken  for  confessed,  moved  pursuant 
to  section  5,  c  134,  Code  1899  (Code  1906,  ft 
4030),  at  a  subsequent  term,  to  set  aside  and 
reverse  the  decree  for  errors.  This  motion 
was  overruled.  That  party  has  appealed 
from  the  decree  for  sale  of  the  land  which 
descended  to  her  and  others  from  Anna  MOon, 
still  relying  upon  the  errors  assigned  in  her 
motion  to  reverse  below. 

The  decree  for  sale  must  be  reversed.  It 
is  plainly  erroneous.  It  directs  the  sale  of  the 
real  estate  of  a  decedent  to  pay  a  judgment 
lien  before  the  accounts  of  the  administrator 
have  been  settled,  and  the  unadministered 
assets,  if  any,  have  been  ascertained  and  ad- 
ministered by  the  court  In  relief  of  the  realty 
descended  to  the  heirs.  Laldley  v.  Kline,  8 
W.  Va.  218;  Boggs  v.  McCoy,  15  W.  Va.  344; 
Hart  V.  Hart,  31  W.  Va.  688,  8  S.  E.  562; 
Kllbreth  v.  Root,  33  W.  Va.  600,  11  S.  B.  21. 
There  was  no  allegation  by  the  plaintiff  that 
there  was  absolutely  no  personal  estate  ap- 
plicable to  the  judgment  Therefore  that 
fact  has  not  been  taken  for  confessed  as  to 
the  defendant  now  complaining.  On  the  oth- 
er hand,  the  plaintiff  by  his  own  pleadings 
shows  that  there  was  some  personal  estate. 
This  fact  clearly  appears  throughout  the 
record.  The  administrator  answered  that 
there  was  ample  personal  estate  to  pay  the 
debt  Unless  the  contrary  had  been  confess- 
ed by  the  nonappearance  of  the  defendant 
who  brings  this  appeal.  It  was,  as  to  her,  plain 
error  to  disregard  the  existence  of  this  per- 
sonal estate  and  make  decree.  In  the  very 
teeth  of  the  fact,  reciting  that  It  appeared 
that  decedent  had  no  personal  estate  "out 
of  which  the  judgment  •  ♦  ♦  could  be 
made."  Perhaps  the  judgment  could  not  have 
been  made  wholly  out  of  the  personal  as- 
sets; but  it  was  a  certainty  that  assets 
existed  which  could  be  and  should  have  been 
applied  on  the  judgment  before  the  entry  of 
any  decree  for  sale  of  the  land  of  the  heirs. 
At  any  rate,  the  fact  that  no  personal  assets 
existed  was  not  alleged,  and  was  not  con- 
fessed as  to  appellant  Hence  it  was  the 
court's  duty  toward  her  to  ascertain,  by  a 
settlement  of  the  accounts  of  the  administra- 
tor, whether  or  not  such  assets  existed,  and, 
if  they  did  exist  to  any  extent  to  apply  them 
properly  toward  the  relief  of  the  realty.  Ap- 
pellant can  surely  complain  that  her  land 
has  been  charged  with  a  decree  for  a  larger 
sum  than  it  should  pay.  She  cannot,  to  re- 
lieve her  real  estate,  be  compelled  to  pay  off 
that  which  the  personal  assets  of  the  dece- 
dent, though  ever  so  small  in  amount,  should 
pay.  This  is  old  law.  It  Is  soundest  equity. 
The  land  descended  to  the  heirs  subject  only 
to  the  amount  of  the  debts  of  decedent  re- 
maining after  the  personal  assets  are  applied 
thereon.  This  decree  has  subjected  that  land 
to  sale  tor  the  payment  of  a  larger  debt  than 
it  should  pay.    Even  in  suits  on  a  vendor's 
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lien  against  land  of  a  decedent  the  personal 
assets  must  be  settled  and  administered  be- 
fore a  sale  of  the  land  Is  ordered.  Bierne 
V.  Brown's  Adm'r,  10  W.  Va.  .748 ;  Sommer- 
vlUe  V.  Sommerville,  26  W.  Va-  482.  In  any 
case  where  land  descends  to  an  heir,  It  can 
be  charged  as  against  him  with  only  the 
amount  of  debts  of  the  decedent  which  the 
personalty  fails  to  pay. 

The  court  heard  the  cause  upon  the  report 
of  a  commissioner  made  before  Anna  Moon's 
death  and  before  appellant  was  a  party  to 
the  cause.  This  was  error  as  to  appellant, 
except  as  to  such  matters  relied  upon  in  that 
report  which  were  alleged  In  the  pleadings 
against  her  and  confessed  by  her  nonappear- 
ance. After  Anna  Moon  died  and  the  heirs 
were  made  parties,  the  suit,  by  the  very  force 
of  events,  assumed  an  entirely  different  char- 
acter from  that  which  It  had  when  that  re- 
port was  made.  The  report  should  not  have 
been  relied  upon  in  view  of  the  new  phase  of 
the  suit,  and  of  the  new  parties  whose  rights 
could  not  be  prejudiced  by  such  finding.  It 
was  not  pertinent  to  that  which  the  suit  had 
in  fact  become— one  to  sell  the  land  of  a 
decedent,  descended  to  heirs,  for  that  dece- 
dent's debt  We  do  not  specifically  inquire 
what  harm  was  done  appellant  by  the  court's 
reliance  upon  this  old  report  of  a  commission- 
er. It  is  enough  to  say  that  the  looldng  to 
it,  after  there  was  a  complete  change  in  the 
character  of  the  suit  and  the  parties  thereto, 
was  not  consistent  with  the  rights  then  to 
be  determined. 

The  mandate  will  be  that  the  decree  for 
sale  be  reversed,  and  that  the  cause  be  re- 
manded for  further  proceedings  to  be  had 
pursuant  to  the  principles  herein  announced 
and  according  to  equity. 


(65  W.  Va.  120) 

DEPUE  et  aL  v.  MILLER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  8,  1909.    Rehearing  Denied 

May   14,   1909.) 

1.  Husband  and  Wife  (S  48*)— Conveyan- 
ces Between. 

If  a  husband  convey  land  directly  to  his 
wife,  and  she,  in  turn,  attempt  to  reconvey  it 
directly  to  him,  by  executing  a  deed  to  him, 
and  after  her  death  he  convey  it  to  a  third  per- 
son, and  then  die.  the  equitable  title  is  in  the 
lieirs  of  the  wife  by  descent,  and  the  legal  title 
in  such  third  person  or  his  successors  m  title. 
[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  ||  242,  243;  Dec.  Dig.  « 
4a*] 

2.  Appeal  and  Ebbob  (§  917*)— Review— 
Pbesumption  in  Favob  of  Cobbegtness  of 
Decision. 

A  general  demurrer  to  a  bill  in  equity 
challenges  its  sufficiency  in  all  respects,  and  a 
decree  sustaining  such  a  demarrer  is  presumed, 
in  the  appellate  court,  to  rest  upon  any  suffi- 
cient ground  disclosed  by  the  bill,  even  though 
it  was  not  assigned  in  writing,  as  a  ground  of 
demurrer,  while  others,  not  well  taken,  were. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  (  3708 ;    Dec.  Dig.  §  917.*] 


3.  APPEAL  AND  Ebbob  ({  854*)— Wbonq  Rea- 
son  FOB   COBBBOT    DECISION. 

A  sound  decree,  sustaining  a  demurrer, 
should  not  be  reversed  merely  because  the  trial 
court  assigned  an  erroneous  or  incorrect  reason 
therefor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3408,  3411;    Dec.  Dig.  § 

4.  Equity  (§  19*)  —  Jubisdiotion  —  Equita- 
ble Title. 

A  purely  equitable  title  cannot  be  main- 
tained in  a  court  of  law,  and,  for  that  reason, 
all  relief,  respecting  the  same,  must  be  sought 
in  a  court  of  equity. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  IS  46,  47;    Dec.  Dig.  |  19.*] 

5.  IrlMITATION  OF  ACTIONS  (§  5*)— EQUITABLB 

Rights. 

The  statute  of  limitations  never  runs 
against  a  right,  the  vindication  of  which  be- 
longs to  the  exclusive  jurisdiction  of  the  equity 
courts. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  (|  13,  15;  Dec  Dig. 
§  5.*1 

6.  Equity   (§   17*)— Advebsb   Possession  (i 
106*)— Legal  Estates— Recognition. 

Courts  of  equity  recognize  legal  estates  and 
titles,  and  in  such  courts  such  titles  prevail 
over  equitable  ones.  A  title  to  land,  acquired 
by  adverse  possession,  is  respected  in  courts  of 
equity  as  well  as  in  courts  of  law. 

[Ed.  Note.— For  other  cases,  see  Ekiulty,  Cent. 
Dig.  M  39,  40;  Dec  Dig.  i  17;*  Adverse  Pos- 
session, Cent.  Dig.  |  605;    Dec  Dig.  |  106.*1 

7.  Equity  (§  71*)— Laches.     . 

Laches  will  bar  a  purely  equitable  demand, 
and  the  period  of  delay  allowed  depends  upon 
the  peculiar  circumstances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  ESquity,  Cent. 
Dig.  §  204;    Dec  Dig.  S  71.*] 

8.  Equity  (S  72*)— Laches. 

If  the  right  of  the  plaintifiC  is  clear  and 
not  dependent  upon  oral  evidence,  and  no  injury 
or  prejudice  to  the  defendant  has  resulted  from 
the  delay,  as  by  the  death  of  parties,  change 
of  conditions,  loss  of  evidence,  or  the  like,  the 
cause  of  action  is  not  barred  by  laches,  unless 
the  lapse  of  time  and  the  circumstances  are 
such  as  to  raise  a  presumption  of  Intent,  on  the 
part  of  the  plaintiff,  to  abandon  or  relinquish 
the  right. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §§  212-226 ;  Dec  Dig.  §  72.*] 

9.  Equity  (§  71  ♦)— Laches. 

Mere  forbearance  to  compel  rendition  of  a 
just  debt  or  other  right,  the  existence  of  which 
is  clear  beyond  doubt,  does  not  prejudice  the 
party  from  whom  it  is  due,  and  it  is  not  in- 
equitable to  enforce  rendition  thereof  after  long 
delay ;  but  if  the  length  of  time  be  long  enough 
in  itself,  or  with  the  aid  of  circumstances  and 
conduct,  to  satisfy  the  chancellor  that  the  plain- 
tiff had  abandoned  his  right  before  he  brought 
suit  to  enforce  it,  his  demand  will  be  regarded 
as  stale  and  lost  by  laches. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §  209;   Dec.  Dig.  §  71.*] 

10.  Equity  (§  71*)— Laches. 

Delay,  for  a  period  less  than  20  years,  in 
the  assertion  of  an  exclusively  equitable  de- 
mand, fully  proven  by  documentary  evidence, 
under  circumstances  not  in  anv  way  operating 
to  the  prejudice  of  the  defendants,  and  tend- 
ing to  negative  the  inference  of  intent  on  the 
part  of  the  plaintiff  to  abandon  or  relinquish 
the  right,  will  not  bar  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §§  204?  206;    Dec  Dig.  S  71.*1 
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11.  Equity  (8  75*)--Laohe8. 

Moral  as  well  as  legal  considerations,  such 
as  ignorance  of  law  or  regard  for  the  feelings 
of  i^Iatives,  will  be  considered  and  given  weight 
in  determining  whether  the  plaintifiE  has  aban- 
doned his  cause  of  action;  but  such  considera- 
tions do  not  relieve  from,  or  stay,  the  statute 
of  limitations,  nor  excuse  delay,  working  prej- 
udice by  death  of  parties,  loss  of  evidence,  or 
other  similar  circumstances. 

[Ed.  Note.->For  other  cases,  see  Equity,  Cent 
Dig.  8  227;   Dec.  Dig.  8  T5.*] 

12.  CUHTESY  (8   8*)--BSTATEa  SUBJECT  TO. 

A  husband  has  an  estate  by  the  curtesy, 
after  the  death  of  his  wife,  in  lands  which  he 
had  voluntarily  settled  upon  her,  if  be  did  not, 
in  express  terms  or  by  plain  implication,  relin- 
quish such  right  in  the  instrument  of  convey- 
ance. 

'  [Ed.    Note.— For    other    cases,    see    Curtesy, 
Cent.  Dig.  8  27;   Dec  Dig.  8  S*] 

13.  CuBTESY  (8  11*)— Estates  Subject  to. 
As  the  husband^s  estate  by  the  curtesy  in 

his  wife-s  real  estate  is  given  by  the  law  for 
reasons  of  public  policy,  and  not  created  by  con- 
tract between  the  husband  and  wife,  no  pre- 
sumption of  intention  to  preclude  it  arises  from 
the  mere  fact  of  a  conveyance  from  the  former 
to  the  latter,  however  it  may  have  been  effected. 
[Ed.  Note.— For  other  cases,  see  Curtesy, 
Cent.  Dig.  8  85;    Dec.  Dig.  8  H*] 

14.  Equity  (8  150*)— Bill  —  Mux^tifabious- 

NESS. 

If,  under  the  circumstances  stated  in  point 
1  of  this  syllabus,  the  husband,  after  the  death 
of  the  wife,  has  conveyed  a  portion  of  the  land 
to  persons  who  have,  in  turn,  conveyed  it,  in 
separate  portions,  to  others,  so  that  it  consti- 
tutes two  tracts  claimed  by^  different  persons, 
the  heirs  may  assert  their  rights  as  to  both  oi 
such  tracts  against  all  the  interested  parties  in 
a  single  suit. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  8  371;  Dec.  Dig.  8  160.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Roane  County. 

Bill  by  Hal.  H.  Depue  and  others  against 
H.  W.  Miller  and  others.  Decree  for  defend- 
ants, and  complainants  appeal.  Reversed  and 
remanded. 

Cunningham  &  Harper,  for  appellants. 
Pendleton  &  Boggess,  for  appellees. 

POFFENBARGBR,  J.  In  the  circuit  court 
of  Roane  county  a  demurrer  to  the  bill  of 
Hal.  H.  Depue  and  others,  heirs  at  law  of 
Henry  Depue,  was  sustained  and  the  bill  dis- 
missed. From  this  decree  the  plaintiffs  have 
appealed. 

The  object  of  the  suit  is  the  cancellation  of 
a  number  of  deeds  to  clear  the  alleged  title 
of  the  plaintiffs  from  cloud  and  obtain  an 
accounting  for  timber  taken  from  the  land. 
They  are  out  of  possession,  but  the  bill  pro- 
ceeds upon  the  theory  of  an  equitable  title 
only  in  the  plaintiffs,  which  will  not  sustain 
an  action  at  law  for  the  recovery  of  posses- 
sion. The  facts  alleged  are  substantially  as 
follows:  The  ancestor  being  the  owner  of 
two  tracts  of  land,  the  home  place,  contain- 
ing 275  acres,  and  the  Ward  land„  contain- 
ing 433  acres,  made  a  deed,  on  the  21st  day 
of   December,   1880,   by   which   he  conveyed 


both  of  said  tracts  directly  to  his  wife,  Anna 
B.  C.  Depue.  Thereafter  they  resided  to- 
gether on  the  home  place,  until  the  death  of 
the  wife  about  July  19,  1889 ;  but  on  the  25th 
day  of  May,  1889,  about  two  months  before  her 
death,  the  wife  attempted  directly  to  recon- 
vey  all  the  land  back  to  her  husband.  In  nei- 
ther transaction  was  there  a  conveyance  from 
both  husband  and  wife  to  a  trustee  and  then 
a  conveyance  by  the  trustee  back  to  one  of 
them.  More  than  two  years  after  the  death 
of  the  wife,  the  husband,  by  deed,  dated  Oc- 
tober 2,  1891,  conveyed  103  acres  out  of  the 
433-acre  tract  to  Julia  A.  Brldwell  and  Wal- 
ter Bridwell.  On  the  9th  day  of  June,  1892, 
the  Brldwells  conveyed  to  John  C.  and  Ira 
S.  Bartlett  35%  acres  of  the  land  so  convey- 
ed to  them.  On  the  residue  thereof  they  ex- 
ecuted a  deed  of  trust  to  Walter  Pendleton, 
trustee,  to  secure  a  debt  due  to  H.  W.  Miller, 
under  which  it  was  sold ;  Miller  purchasing 
It.  On  February  23,  1903,  the  Bartletts  con- 
veyed their  part  of  the  103-acre  tract  and 
some  other  land  to  Sidney  Wine,  who  has 
possession  thereof,  while  the  other  is  in  the 
possession  of  Miller.  Both  tracts  have  been 
denuded  of  their  timber  by  these  purchasers. 
Henry  Depue  died  about  the  3d  day  of  Jan- 
uary, 1907,  and  this  suit  was  -commenced  on 
the  16th  day  of  February,  1907. 

If  it  shall  appear  that  the  plaintiffs  have 
only  an  equitable  title  to  the  land,  a  court 
of  equity  is  the  only  forum  in  which  it  can 
be  vindicated,  and  the  bill  should  have  been 
entertained,  unless  it  is  multifarious  or  re- 
lief is  barred  by  laches.  No  other  conceiva- 
ble grounds  of  defense  appear  on  its  face. 
If,  on  the  contrary,  they  have  the  legal  title, 
giving  a  right  of  action  at  law,  they  have  no 
standing  in  a  court  of  equity  to  recover  pos- 
session, for  they  do  not  need  its  aid,  nor  to 
remove  a  cloud  from  the  title  because  they 
are  out  of  possession.  In  order  to  maintain 
a  bill  to  remove  cloud  from  title,  the  plaintiff 
must  have  not  only  the  legal  title,  but  posses- 
sion of  the  land  as  well.  Mackey  v.  Maxin, 
63  W.  Va.  14,  59  S.  E.  742 ;  Harr  v.  Shaffer, 
45  W.  Va.  709,  31  S.  E.  905 ;  Smith  v.  O'Keefe, 
43  W.  Va.  172,  27  S.  E.  353;  Moore  v.  Mc- 
Nutt,  41  W.  Va.  695,  24  S.  E.  682. 

Indubitably  the  deed  from  Henry  Depue 
to  his  wife  vested  in  her  the  equitable  title 
to  the  land  (McKenzie  v.  Ohio  River  R.  R. 
Co.,  27  W.  Va.  306),  and  the  deed  from  the 
wife  back  to  the  husband  was  utterly  void 
(Smith  V.  Vineyard,  58  W.  Va.  98,  51  S.  E. 
871 ;  Austin  v.  Brown,  37  W.  Va.  634,  17  S. 
B.  207;  Cecil  v.  Clark,  44  W.  Va.  659,  30 
S.  E.  216).  Obviously  at  the  date  of  the 
death  of  the  wife  she  held  the  equitable  ti- 
tle and  the  husband  the  legal  title.  On  her 
death  the  former  went  to  the  plaintiffs  by 
descent.  If  the  legal  title  remained  in  the 
husband  until  his  death,  it  also  passed  to 
them  on  his  death,  and,  the  legal  and  equita- 
ble titles  being  so  united  in  them,  their  rem* 
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edy  at  law  would  be  clear  and  adequate; 
but,  as  to  the  land  Involved  here,  he  convey- 
ed that  title  to  the  Bridwells,  long  before  he 
died.  Though  he  may  have  had  no  moral 
right  to  do  80,  he  had  the  power,  and  did  it. 
Though  the  conveyance  was  in  violation  of 
the  trust,  he  made  it,  and  his  deed  passed 
such  title  as  he  had.  Atlcinson  v.  College,  54 
W.  Va.  32,  43,  46  S.  B.  253;  Patteson  v. 
Horsley.  29  Grat.  (Va.)  262.  This  being  true, 
the  legal  and  beneficial  estates  remained  sep- 
arate after  the  death  of  Henry  Depue,  the 
former  in  the  hands  of  the  grantees,  inmie- 
diate  and  remote,  and  the  latter  in  the  hands 
of  the  heirs ;  and  we  have  the  situation  pre- 
sented In  the  case  of  Blake  v.  O'Neal,  63  W. 
Va.  483,  61  S.  B.  410,  16  L.  R.  A.  (N.  S.)  1147. 
Not  having  the  legal  title,  the  plaintiffs  are 
utterly  unable  to  obtain  standing  in  a  court 
of  law  to  test  the  right  of  possession  and  ti- 
tle, and  are  wholly  without  remedy  elsewhere 
than  in  a  court  of  equity.  In  all  such  cases 
there  is  of  necessity  Jurisdiction  in  equity. 
Moore  v.  McNutt,  41  W.  Va.  695,  24  S.  B. 
682;  Blake  v.  O'Neal,  cited;  Kinports  v. 
Rawson,  36  W.  Va.  242,  15  S.  B.  66;  Swick 
V.  Rease,  62  W.  Va.  557.  560,  59  S.  B.  510. 

Multifariousness,  charged  against  the  bill, 
would  preclude  an  adjudication  on  the  merits, 
if  sustained ;  but  we  are  of  the  opinion  that 
the  plaintiffs  could  properly  proceed  against 
both  tracts  of  land  in  one  suit  Their  demand 
as  to  each  is  founded  upon  the  same  title,  and 
the  primary  relief  sought  as  to  each  is  the 
same.  The  differences  relate  merely  to  the 
parties  defendant  and  the  subsidiary  or  se- 
quential matter  of  accounting.  Moore  v.  Mc- 
Nutt, 41  W.  Va.  695,  24  S.  B.  682,  has  been 
invoked  as  a  precedent,  applying  the  doc- 
trine of  multifariousness  under  the  condi- 
tions here  presented;  but  there  are  materi- 
al differences  which  comparison  will  reveal. 
All  the  defendants  are  alike  interested  in  the 
vital  questions  presented,  title,  appropriate- 
ness of  the  remedy,  and  sufficiency  of  the 
bill.  In  Moore  v.  McNutt,  the  titles  were 
strange  and  hostile.  We  think  Gains  v. 
Chew,  2  How,  (U.  S.)  619,  11  L.  Ed.  402,  in 
which  the  objection  was  overruled,  is  more 
in  accord  with  this  case  in  its  facts,  circum- 
stances, and  relation  of  parties. 

More  than  15  years  elapsed  between  the 
date  of  the  deed  to  the  Bridwells  and  the 
bringing  of  this  suit,  and  on  this  disclosure 
the  defense  of  laches  is  asserted  here  in  ar- 
gument, but  was  not  brought  to  the  attention 
of  the  court  below  by  any  written  assignment 
thereof  as  a  ground  of  demurrer.  That  this 
defense  may  be  raised  in  this  state  by  a  de- 
murrer has  been  long  since  firmly  settled. 
Whittaker  v.  S.  West  Virginia,  etc.,  Co.,  34 
W.  Va.  217,  12  S.  B.  507;  Hogg's  Bq.  Prin. 
p.  419;  Hogg's  Eq.  Proced.  §  304.  Failure 
to  assign  laches  as  a  ground  of  demurrer  is 
made  the  basis  of  a  contention  that  it  was 
not  passed  upon  by  the  trial  court  The 
statutory  rule,  declared  in  section  29  of  chai)- 
ter  125  of  the  Code  of  1899  (Code  1906,  § 
8849)  would  not  apply  for  the  reason  that 


certain  other  grounds  were  assigned,  if  it 
were  ever  applicable  to  demurrers  in  equity ; 
but  it  affects  only  demurrers  at  law.  IJays 
V.  Heatherly,  36  W.  Va.  613,  619,  15  S.  B. 
223.  No  causes  of  demurrer  need  be  assign- 
ed  in  equity  cases.  It  sufiices  to  say  the  bill 
is  not  sufficient  in  law.  Cook  v.  Dorsey,  38 
W.  Va.  196,  18  S.  B.  468.  As  such  a  demur- 
rer challenges  the  sufficiency  of  the  bill,  it 
makes  all  the  reasons  available  on  the  hear- 
ing. The  trial  court  sustained  the  demurrer 
to  this  bill,  because,  in  its  opinion,  there  is 
an  adequate  remedy  at  law,  as  we  perceive 
from  the  terms  of  the  decree,  saving  to  the 
plaintiffs  their  right  of  action  at  law.  While 
this,  as  we  have  indicated,  was  an  erroneous 
view  of  the  status  of  the  parties,  it  amounts 
only  to  the  assignment  of  an  erroneous  rea- 
son for  a  correct  decree,  if  the  bar  of  laches 
exists,  which  does  not  vitiate  it  If  the  judg- 
ment, decision,  or  ruling  of  the  trial  court 
is  correct  on  any  legal  ground,  it  will  be  af- 
firmed, although  the  reasons  assigned  by  the 
court  below  are  erroneous.  Ballard  v.  Chew- 
ning,  49  W.  Va.  508,  39  S.  E.  170 ;  Easley  v. 
Craddock,  4  Rand.  (Va.)  423;  Newell  v. 
Wood,  1  Munf.  (Va.)  555;  Silsby  v.  Foote, 
14  How.  (U.  S.)  219,  14  L.  Bd-  394 ;  CJorning 
V.  Troy,  etc..  Factory,  15  How.  (U.  S.)  451, 
14  L.  Ed.  768.  A  correct  ruling  upon  a  de- 
murrer will  be  sustained,  though  an  insuffi- 
cient reason  for  it  has  been  stated.  Tatum 
V.  Tatum,  111  Ala.  209,  20  South.  341;  Se- 
christ  V.  Rlalto  Irrigation  Dlst,  129  Cal.  640, 
62  Pac.  261. 

Having  concluded,  upon  the  authorities 
and  principles  above  stated,  that  the  defense 
of  laches  was  raised  by  the  demurrer,  it  be- 
comes necessary  to  determine  whether  it  ap- 
pears upon  the  face  of  the  bill.  The  demand 
is  purely  an  equitable  one.  In  other  words, 
it  is  cognizable  only  in  a  court  of  equity  as 
we  have  stated.  The  statute  of  limitations 
therefore  does  not  apply,  and  in  such  cases 
courts  of  equity  do  not  recognize,  and  are  not 
controlled  by,  the  period  of  limitation  fixed 
by  the  statute.  Newberger  v.  Wells,  51  W. 
Va.  624,  42  S.  B.  625.  Whether  relief  in 
equity  is  precluded  by  the  delay  is  deter- 
mined by  the  court,  in  such  cased,  accord- 
ing to  equitable  rules  and  principlea  Cran- . 
mer  v.  McSwords,  24  W.  Va.  594.  The  bill 
presents  no  element  of  contract  between  the 
plaintiffs  and  the  defendants,  respecting  the 
equitable  title.  They  derived  that  by  inher- 
itance from  their  mother,  who  was  no  party 
to  the  deed  executed  to  the  Bridwells.  The 
defendants  contracted  with  the  father  alone. 
An  allegation  in  the  bill  Indicates  the  exist- 
ence of  an  impression  or  belief,  on  the  part 
of  the  plaintiffs,  that  they  had  no  right  of  ac- 
tion or  remedy  at  law  or  in  equity  until  after 
the  death  of  their  father,  and  under^the  prin- 
ciples declared  In  McNeeley  v.  South  Penn 
Oil  Co.,  52  W.  Va.  616,  44  S.  B.  508,  63  L.  R. 
A.  562,  they  were  not  bound  to  sue  until  after 
the  death  of  the  father,  if  he  had  an  estate 
by  the  curtesy  in  the  land.  Having  voluntar- 
ily settled  the  land  upon  his  wife,  by  the 
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deed  executed  to  tier,  he  had  no  such  estate, 
as  tested  by  certain  Virginia  decisions.  Bay- 
ers V.  Wall,  26  Grat.  (Va.)  354,  21  Am.  Rep. 
303;  Irvine  v.  Greever,  32  Grat  (Va.)  411; 
Dugger  V.  Dugger,  84  Va.  130,  4  S.  B.  171; 
Jones  T.  Jones,  96  Va.  753,  32  S.  B.  463 ;  Rat- 
llflf  V.  RatUff,  102  Va.  887,  47  S.  E.  1007. 
However,  none  of  these  decisions  are  binding 
upon  us,  and  they  are  against  the  great 
weight  of  authority  throughout  the  country. 
In  no  other  state,  so  far  as  we  have  observed, 
do  the  courts  so  hold.  There  are  some  deci- 
sions, construing  deeds  and  wills,  in  which 
the  terms  used  plainly  indicate  intention  to 
exclude  the  husband  from  curtesy  and  give 
effect  to  such  Intent.  Rlgler  v.  Cloud,  14  Pa. 
361;  Stoltes  V.  McKlbbln,  13Pa.  267;  McCul- 
loch  V.  Valentine,  24  Neb.  215,  38  N.  W.  854; 
Poole  V.  Blakle,  53  111.  495.  But  when  there 
are  no  such  terms  in  the  deed  from  husband 
to  wife  or  to  a  trustee  for  her  separate  use, 
he  is  not  deprived  of  his  curtesy  anywhere 
except  in  Virginia.  8  Am.  &  Bug.  Ency. 
Law,  522 ;  Ogden  v.  Ogden,  60  Ark.  70,  28  S. 
W.  796,  46  Am.  St.  Rep.  151;  Demlng  v. 
Miles,  35  Neb.  739,  53  N.  W.  665,  37  Am.  St 
Rep.  464;  Tremmel  v.  KlelboU,  6  Mo.  App. 
549,  affirmed  in  75  Mo.  255 ;  Soltan  v.  Soltan, 
93  Mo.  307,  6  S.  W.  95 ;  Meacham  v.  Bunting, 
156  111.  586,  41  N.  E.  175,  28  L.  R.  A.  618,  47 
Am.  St  Rep.  239;  Kerr,  Real  Prop.  p.  682, 
§  850;  12  Cyc.  1010,  1011.  Curtesy  Is  an  es- 
tate Riven  by  the  law  for  weighty  reasons 
of  public  policy,  not  by  mere  contract  It 
aids  the  father  In  maintaining,  caring  for, 
and  controlling  his  children  in  case  of  the 
death  of  the  mother.  Such  power  is  giv- 
en for  public  as  well  as  private  benefit.  Be- 
lieving the  general  rule  more  consonant  with 
reason  and  the  principles  of  law,  and  bet- 
ter sustained  by  authority,  than  that  de- 
clared by  the  Virginia  court  we  adopt  it  and 
hold  that  the  grantor  in  the  deed  under  con- 
sideration did  not  relinquish  his  curtesy. 
Reputable  courts  have  held  that,  under  such 
circumstances  as  are  disclosed  here,  the  re- 
mainderman may  sue  in  equity  to  remove 
cloud  from  his  title  before  the  expiration  of 
the  life  estate.  Hogan  v.  Kurtz,  94  U.  S. 
773,  24  L.  Ed.  317;  Robinson  v.  Pierce,  118 
Ala.  273,  24  South.  984,  45  L.  R.  A.  66,  72 
Am.  St  Rep.  160;  Wright  v.  Miller,  8  N.  Y. 
9,  69  Am.  Dec.  438.  There  may  be  authority 
to  the  contrary;  but,  granting,  for  the  sake 
of  argument  that  the  reversioners  could 
have  sued  In  equity  to  cancel  the  deed  to  the 
Brldwells,  as  a  cloud  on  their  title,  their  im- 
pression that  they  could  not  do  so  was  no 
misapprehension  or  Ignorance  respecting  any 
matter  of  fact,  and,  though  ignorance  of  law 
does  not  excuse  anybody's  conduct  it  bears 
on  the  question  of  intention  of  the  parties, 
so  far  as  that  may  be  material.  They 
brought  their  suit  promptly  after  the  death 
of  the  father.  He  died  In  January,  1907,  and 
this  suit  was  brought  in  February,  1907.  The 
relationship  of  parents  and  children  existed. 
The  plaintiffs  were  once  inlunts,  we  knciW. 
When  they  became  adults,  the  bill  does  not 


disclose.  They  may  have  been  under  the  dis- 
ability of  Infancy  during  the  greater  portion, 
or  practically  all,  of  the  period  of  delay.  We 
perceive  also  that  the  relation  subsisting  be- 
tween them  and  their  father  and  the  defend- 
ants may,  and  most  likely  did,  influence  their 
conduct  No  suit  could  have  been  instituted 
by  them  without  involving  him.  Successful 
prosecution  thereof  might  have  precipitated 
an  action  against  him  for  breach  of  his  cov- 
enant of  warranty^  They  might  have  been 
decidedly  averse  to  involving  him  in  trouble 
and  annoyance,  and  so  delayed  action  until 
after  his  death  without  any  intention  to  re- 
linquish their  right  It  is  apparent  that  all 
the  material  facts  are  not  disclosed  by  the 
bill.  It  is  equally  obvious,  considering  the 
allegations  of  that  paper,  that  no  element  of 
estoppel  or  loss  of  material  evidence  exists. 
The  defendants  do  not  appear  to  have  im- 
proved the  land  or  expended  money  on  it  on 
the  faith  of  the  silence  of  the  plaintiffs,  nor 
does  it  appear  that  any  change  has  tal^en 
place  which  made  it  inequitable  upon  their 
part  to  refrain  from  assertion  of  their  rights. 
The  right  Involved  Is  disclosed  by  documen- 
tary evidence.  Nothing  is  dependent  upon 
oral  testimony.  The  vital  question  is  purely 
legal. 

Under  these  circumstances,  many  of  the 
principles  of  the  doctrine  of  laches  are  in- 
applicable. The  case  is  one  in  which  the 
only  circumstance  relied  upon  is  lapse  of 
time,  and  this  is  accompanied  by  other  cir- 
cumstances tending  to  negative  the  existence 
of  any  intention  to  abandon  or  relinquish 
the  claim.  Elements  savoring  of  estoppel  or 
loss  of  evidence,  when  they  exist  reduce  the 
length  of  time  and  apply  the  bar  of  laches 
after  the  lapse  of  a  very  short  period.  Un- 
der some  cLrcumstances,  delay  of  only  a  few 
months,  or  even  a  few  weeks,  suffices;  but 
these  short  periods  are  never  adopted  In  the 
absence  of  such,  or  similar,  circumstances. 
In  the  case  of  Cranmer  v.  McSwords,  24  W. 
Va.  594,  Judge  Snyder  made  an  exhaustive 
examination  of  the  authorities  bearing  on 
this  question,  and,  after  having  done  so,  said 
that  when  none  of  these  elements,  death  of 
parties,  loss  of  evidence,  or  dependence  upon 
oral  testimony  for  the  ascertainment  of  the 
rights  of  the  parties,  exists,  and  the  court  is 
satisfied  that  Justice  can  be  certainly  attain- 
ed notwithstanding  the  lapse  of  time,  relief 
has  been  granted  after  a  period  longer  than 
20  years.  In  the  syllabus  of  that  case  the 
court  said:  "If  Important  facts  rest  upon 
mere  parol  testimony,  this  will  be  a  consider- 
ation of  much  weight  but  if  upon  written  or 
documentary  evidence  It  will  be  eutitled  to 
very  little  weight"  The  same  doctrine  was' 
enunciated  in  Pusey  v.  Gardner,  21  W.  Va. 
409.  In  that  case  the  effect  of  mere  lapse  of 
time,  without  more,  was  ascertained  and  de- 
clared. In  point  7  of  the  syllabus  the  court 
said:  "Lapse  of  time,  when  it  does  not  op- 
erate as  a  positive  statutory  bar,  operates  in 
etiuity  as  an  evidence  of  nssent,  acquiescence, 
or  waiver."    That  proposition  was  deduced 
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by  a  very  able  author  from  the  English  deci- 
sions. Kerr  on  Fraud  &  Mistake,  305. 
Among  the  cases  cited  for  it  is  that  of  Pick- 
ering V.  Stamford,  2  Ves.  Jr.  582,  in  which 
heirs  were  allowed  to  recover  from  trustees 
after  a  lapse  of  30  years.  The  time  and  all 
the  circumstances  were  considered,  and,  as 
It  was  found  that  nobody  had  been  prejudic- 
ed by  the  delay,  the  further  and  vital  inquiry 
was  whether  it  appeared  that  the  plaintl£p3 
intended  to  relinquish  or  abandon  their  right 
Like  the  plaintiffs  in  this  case,  they  had  been 
under  an  erroneous  impression  as  to  the 
state  of  the  law.  The  Master  of  the  Rolls 
said:  *'Upon  full  consideration  I  am  satis- 
fied that  it  is  impossible  by  any  fair  pre- 
sumption to  infer  that  these  parties  being 
cognizant  of  their  rights  slept  upon  them,  or 
ever  intended  to  relinquish  what  I  must  say 
upon  the  whole  complexion  of  the*  case 
they  never  knew  they  had  a  right  to.  That 
is  a  presumption  the  circumstances  almost 
afford,  for,  if  they  had  released,  it  is  impos- 
sible not  to  suppose  the  trustees,  who  have 
kept  such  accurate  accounts,  would  have  had 
a  release  from  them  of  this  right  as  well  as  of 
their  legacies  and  as  well  as  they  had  from 
the  heir.  The  law  was  very  little  known.  Sir 
John  Strange  first  determined  it  about  14 
years  after  the  statute.  If  before  that  time 
parties  not  knowing  the  law  had  i)ermltted 
the  trustees  to  dispose  of  the  property,  I 
think  a  court  of  equity  would  not  have  pun- 
ished  them.  This  will  was  made  seven  years 
afterwards.  All  the  circumstances  show  the 
parties  did  not  know  it  •  ♦  ♦  No  Jury 
could,  I  think,  infer  that  this  demand  was 
released.  If  that  is  so,  the  next  question  is : 
What  inconvenience  would  arise,  that  ought 
to  bar?  The  plaintiffs  do  not  demand  the 
interest  already  distributed  through  their  de- 
fault If  the  accounts  of  the  personal  estate 
could  not  be  now  obtained,  and  it  was  im- 
possible to  know  to  what  the  plaintiffs  ^ere 
entitled,  that  is  a  sufiicient  reason  for  say- 
ing they  should  not  have  it,  and  rob  the 
charity,  because  they  could  not  tell  what  be- 
longed to  them  and  what  to  the  charity ;  but 
that  is  unfortunately  not  the  case.  Then  the 
only  inconvenience  will  be  that  the  charity 
will  now  cease  to  have  the  benefit  of  so 
much.  That  is  certainly  to  be  lamented,  but 
it  will  not  involve  any  person  in  difficulties 
to  be  attributed  to  the  neglect  of  the  plain- 
tiffs. Therefore  desiring  to  be  understood  by 
no  means  to  give  any  countenance  to  these 
stale  demands,  any  more  than  I  did  in  Hercy 
V.  Dlnwoody,  or  Lord  Camden  in  Smith  v. 
Clay,  or  Lord  Thurlow  in  Lord  Deloraine  v. 
Browne,  but  upon  the  circumstances  that 
there  is  nothing  inducing  great  public  or 
private  inconvenience,  that  the  accounts  are 
foimd,  and  that  the  trustees  are  not  called 
on  to  account  for  what  has  been  disbursed,  I 
am  bound  to  decide  in  favor  of  the  plain- 
tiffs." 

The  whole  doctrine  of  laches,  as  it  is  un- 
derstood and  applied  in  this  country,  was  de- 
veloped by  the  English  decisions.    The  opin- 


ion Just  quoted  from  reviews  and  analyzes 
the  former  decisions  rendered  by  Lords  Cam- 
den and  Thurlow,  and  clearly  points  out  all 
the^  elements  of  it  It  shows  that  when  noth- 
ing appears  but  lapse  of  time  and  circum- 
stances, not  working  prejudice  or  injury  to 
the  defendant,  in  case  relief  should  be  grant- 
ed, the  only  inquiry  is  whether,  in  view  of 
all  the  facts,  the  plaintiffs  have  abandoned 
or  relinquished  their  right  Substantially 
this  doctrine  was  stated 'in  Hale  v.  Hale,  62 
W.  Va.  609,  59  S.  E.  1056,  14  L.  R.  A.  (N.  S.) 
221.  It  is  also  asserted  and  applied  in  South- 
ern Railway  Co.  v.  Gregg,  101  Va.  308,  43  S. 
E.  570,  holding  as  follows:  "Laches  is  only 
permitted  to  defeat  an  acknowledged  right  on 
the  ground  that  it  affords  evidence  of  the 
abandonment  of  the  right  The  doctrine 
therefore  can  have  no  application  to  a  case 
where  a  demand  has  been  continuously  as- 
serted and  as  continuously  acknowledged.** 
In  Bell  V.  Wood,  94  Va.  677,  27  S.  E.  504, 
the  court  said :  "Generally,  if  the  sum  sought 
to  be  recovered  is  certain,  the  transaction 
has  not  become  obscure,  and  there  has  been 
no  such  loss  of  evidence  as  will  be  likely  to 
produce  injustice,  a  court  of  equity  will  nc/t 
refuse  relief  merely  because  there  has  been 
delay  in  asserting  the  claim."  For  the  prop- 
osition that  ignorance  of  law,  superinducing 
delay  in  the  assertion  of  a  right,'  may  operate 
to  preclude  a  finding  of  laches,  or  to  excuse 
it,  if  mere  lapse  of  time  be  considered  laches, 
Cranmer  v.  McSwords  is  authority.  It  says : 
"While  Ignorance  of  law  will  not  prevent  the 
operation  of  the  statute  of  limitations,  the 
rule  is  different  in  equity,  a  court  of  con- 
science. In  such  court  moral  as  well  as 
legal  grounds  may  be  considered,  and  a  satis- 
factory moral  excuse  may  be  entertained, 
although  it  resulted  from  Ignorance  of  law." 
This  is  reiterated  in  Berry  v.  Wiedman,  40 
W.  Va.  36,  20  S.  E.  817,  52  Am.  St  Rep.  86a 
For  the  proposition  that  family  relationship, 
which  may  have  induced  delay  out  of  mere 
tenderness  to  the  feelings  ^f  parties,  will  op- 
erate in  the  same  way,  Jameson  v.  Rlxey,  94 
Va.  342,  26  S.  E.  861,  64  Am.  St  Rep.  726. 
and  Roberts  v.  King,  10  Grat  (Va.)  184,  are 
authorities.  These  decisions  emphasize  the 
importance  of  the  element  of  intention  when 
the  circumstances  are  such  that  the  court  is 
able  to  see  that  Justice  may  be  done  between 
the  parties,  notwithstanding  the  lapse  of  time 
or  delay  in  the  assertion  of  the  right  The 
distinction  between  laches  and  the  statutes 
of  limitation  is  as  broad  as  the  difference  be- 
tween courts  of  equity  and  courts  of  law. 
The  very  object  and  purpose  of  the  whole 
system  of  equity  Jurisprudence  is  relief  from 
the  hardships  inherent  in  the  fixed  and  in- 
flexible rules  of  the  common  law.  If  courts 
of  equity  should  now  adopt  rules  equally  fix- 
ed and  inflexible,  such  as  the  statutes  of 
limitation,  or  adopt  the  fixed  rules  of  the 
common  law,  the  very  purpose  of  their  exist- 
ence would  be  defeated.  They  must  keep 
themselves  free  from  such  rules  and  retaii 
the  power  to  do  Justice  in  each  case  accord- 
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ing  to  Its  circumstances,  subject  to  certain 
general  principles,  equitable  in  their  nature 
and  operation,  and  the  limitations  set  by  law. 

The  decisions  of  this  court  afford  a  num- 
ber of  instances  of  preclusion  from  relief  by 
comparatively  short  periods  of  delay;  but 
they  are  all  cases  in  which  parol  evidence 
was  relied  upon  to  establish  mistake,  or 
fraud,  or  other  grounds  of  relief  from  con- 
tracts by  way  of  rescission,  cancellation,  or 
like.  Lafferty  v.  Lafferty,  42  W.  Va.  783.  26 
S.  E.  262;  Whittaker  v.  S.  W.  Va.,  etc.,  Co., 
81  W.  Va.  217,  12  S.  B.  507;  Curlett  v.  New- 
man, 30  W.  Va.  182,  3  S.  E.  578;  Walker  v. 
Buffner,  32  W.  Va.  297,  9  S.  E.  215 ;  Trader 
V.  Jarvis,  23  W.  Va.  100.  But  these  prece- 
dents are  inapplicable,  under  the  circumstan- 
ces of  this  case,  and,  as  Judge  Snyder  said 
of  cases  of  the  class  to  which  they  belong, 
they  have  no  direct  bearing  on  the  question 
under  consideration. 

What  has  been  said  here  upon  the  subject 
of  laches  is  predicated  upon  the  facts  disclos- 
ed by  the  bill.  What  may  be  developed  by 
the  answer  and  the  proof,  if  the  case  should 
proceed  to  a  hearing  on  the  evidence,  we  are 
unable  to  foresee.  As  (he  bill  only  partially 
develops  the  facts  and  circumstances,  we  do 
not  decide  finally  whether  the  defense  of 
laches  can  be  made  in  such  a  case  as  this. 

In  respect  to  the  authorities  invoked  in 
support  of  the  contention  that  relief  is  bar- 
red by  the  statute  of  limitations  (Jones  v. 
Lemon,  26  W.  Va.  629 ;  Swann  v.  Thayer,  36 
W.  Va.  46,  14  S.  E.  423;  Mullan's  Adm'r  v. 
Carper,  37  W.  Va.  215,  16  S.  E.  527 ;  Gapen 
V.  Gapen,  41  W.  Va.  422,  23  S.  B.  579;  Woods 
V.  Stevenson,  43  W.  Va.  149,  27  S.  E.  309; 
Phillips  V.  Piney  Coal  Co.,  53  W.  Va.  543,  44 
S.  E.  774,  97  Am.  St  Bep.  1040;  and  Buck- 
man  V.  Cox,  63  W.  Va.  74,  59  S.  E.  760),  it 
may  be  repeated  that  tiie  statute  does  not 
run  against  a  purely  equitable  demand,  and 
that  the  right  set  up  in  the  bill  is  of  that 
character.  Against  such  a  right,  however,  a 
title  acquired  by  adverse  possession  under 
color  of  title  may  be  set  up.  The  decisions 
cited  in  the  brief  for  appellee  enunciate  this 
proposition,  but  the  statute  does  not  begin  to 
run  against  the  equitable  demand  from  the 
time  of  the  accrual  thereof.  If  a  trust  is 
established,  whether  it  be  an  express  or  a 
constructive  one,  and  there  is  a  breach  of 
it,  or  an  equitable  cause  of  action  for  any 
reason  accrues  under  it,  the  statute  of  limi- 
tations has  no  application  and  does  not  run 
against  the  cestui  que-  trust,  unless  his  de- 
mand is  of  such  a  nature  that  he  could  sue 
upon  it  In  a  court  of  law.  However,  in  the 
case  of  a  trust  in  respect  to  real  estate,  there 
may  be  a  disavowal  and  renunciation,  and 
on  this  there  may  be  commenced  the  process 
of  acquiring  good  and  complete  independent 
title  by  adverse  possession ;  but  the  process 
of  acquiring  such  new  title  begins,  not  with 
the  mere  disavowal  of  the  trust.    It  requires 


something  more.  There  may  be,  at  the  time 
of  the  disavowal,  actual  possession  of  the 
land,  and  often  the  repudiation  itself  con-, 
sists  of  the  giving  of  notice  of  hostile  pos- 
session thereof.  If  the  breach  of  the  trust 
occurs  before  there  is  such  possession,  the 
statute  does  not  then  begin  to  confer  new 
title,  but  if,  after  the  disavowal  of  the  trust, 
or  contemporaneously  therewith,  and  in  pur- 
suance thereof  and  under  the  instrument  of 
disavowal,  it  being  a  deed  by  the  trustee  to 
a  stranger,  such  possession  be  taken  and  con- 
tinued for  the  period  of  10  years,  a  new  and 
independent  title,  superior  to  that  of  the  eq- 
uitable title.  Is  thereby  acquired  and  will 
prevail  over  it  and  defeat  it,  even  in  a  court 
of  equity,  for  courts  of  equity  were  never 
devised  for  the  purpose  of  overriding  or  dis- 
regarding the  law  of  legal  estates,  nor  vest- 
ed with  power  to  do  so.  They  have  a  wide 
field  of  operation  within  the  law  and  ac- 
complish results  without  in  any  way  over- 
turning, unsettling,  or  swerving  common-law 
rules,  or  denying  legal  rights;  but  no  such 
title  can  be  made  out  in  this  case.  The  pos- 
session was  not  adverse  until  after  the  death 
of  Henry  Depue,  and  this  suit  was  brought 
in  less  than  two  months  after  his  death. 

For  the  reasons  stated,  the  decree  com- 
plained of  is  clearly  erroneous,  and  must  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

(66  W.  Va.  4«1) 

DUDLEY  V.  G.  W.  NISWANDEB  &  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  20,  1909.) 

1.  Discovert  (5  1*)— Natube  of  Bemedt. 

Equity  has  jurisdiction  of  a  bill  seeking  to 
substitute  an  equitable  for  a  leeal  forum  when 
there  is  prayer  for  discovery,  ana  there  are  aver- 
ments showing  the  indispensability  thereof. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  §  1 ;   Dec.  Dig.  S  1.*] 

2.  Equity  (§  267*)  —  Amended  ob  Suppmb- 
mentai«  Bill— Disobetion  op  Coubt.^ 

Amendment  or  supplement  to  a  bill  in  eq- 
uity fitting  tlie  developments  of  the  case,  if  the 
identity  of  the  cause  of  suit  is  preserved,  may 
in  the  sound  discretion  of  the  court  as  to  the 
propriety  and  time  of  the  same  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §  545;   Dec.  Dig.  S  267.*] 

8.  EXECUTOBS  AND  Administbatobs  (S  438*)— 
Actions— Pabties—Intebvention—Febsons 
Entitled. 

In  a  suit  in  equity  by  an  administrator  for 
the  recovery  of  a  fund  belonging  to  the  estate 
of  his  decedent,  it  is  proper  to  allow  a  creditor 
seelcing  to  charge  the  fund  with  the  payment  of 
a  debt  of  the  decedent  to  intervene  by  petition. 
[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators*  Cent.  Dig.  §  1774;  Dec.  Dig.  S 
43a*] 

4.  Equity  (§  232*)— DEinrBBEB  to  Bill  Good 

IN  Pabt. 

A  demurrer  to  a  bill  as  a  whole  is  properly 
overruled  if  the  bill  is  g9od  in  part. 

[Ed.  Note.— For  other  cases,  see  ESquity,  Cent. 
Dig.  §  508;   Dec.  Dig.  §232.*] 
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5.  Evidence  (i  696*)--  Weight  and  Sum- 
cacENCT— Vabtiho  writing. 

Though,  in  a  written  contract  under  seal, 
'  an  admission,  invoked  merely  as  evidence  in  fa- 
vor of  one  claiming  no  rights  under  the  contract, 
and  invoiced  not  as  iiavmg  acquired  the  essen- 
tials of  an  estoppel  in  his  behalf,  may  be  ex- 
plained or  qualified  by  parol  testimony,  even  to 
the  extent  of  contradicting  the  terms  of  the  con- 
tract in  which  it  is  contained ;  but  cogent  proot 
is  required  in  the  premises. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2448;  Dec.  Dig.  |  596.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  J.  W.  Dudley,  administrator  of  the 
estate  of  Mary  J.  Plumb,  deceased,  against 
Q.  W.  Niswander  &  Co.  and  others.*  De- 
cree for  complainant,  and  defendants  appeal. 
Affirmed. 

McCluer  &  McCluer,  for  appellants.  C. 
A.  Kreps,  for  appellee. 

ROBINSON,  J.  A  mercantile  firm,  doing 
business  in  Parkersburg,  under  the  style  of 
G.  W.  Niswander  &  Co.,  became  indebted  to 
Mary  J.  Plumb  in  the  sum  of  $1,400  for 
money  borrowed.  The  firm  was  composed 
of  G.  W.  Niswander  and  W.  C.  Plumb.  The 
latter  was  the  son-in-law  of  the  former  and 
the  son  of  Mary  J.  Plumb.  Several  months 
before  the  maturity  X)f  the  note  given  her 
by  the  firm  for  the  moner  Mary  J.  Plumb 
died.  She  was  survived  by  D.  S.  Plumb,  her 
husband,  and  W.  C.  Plumb,  her  only  child 
and  heir  at  law.  She  left  a  will,  devising. 
In  general  terms,  practically  all  of  her  prop- 
erty to  her  son.  No  provision  whatever  was 
made  therein  for  her  husband.  This  will, 
known  to  both  father  and  son,  was  not  pro- 
bated. No  administration  of  the  estate  was 
sought  by  them.  On  the  day  of  the  maturity 
of  the  note,  Niswander,  together  with  his 
son-in-law  and  partner,  and  the  father  of 
the  latter,  adjusted  the  payment  of  the  note 
by  the  following  writing: 

"A  statement  showing  the  monies  in  my 
hands,  the  amounts  which  I  have  paid  out, 
and  the  statement  of  account  between  M.  J. 
Plumb,  deceased,  and  W.  0.  Plumb. 

By  amount  received  as  be- 
longing to  M.  J.  Plumb.  $1,484  00 

To  amount  paid  Bently  & 
Gerwig  for  funeral  ex- 
penses     $65  00 

To  Varley  3ros.  for  car^ 
rra^es,    funeral    expenses      16  00 

To  digging  grave 7  00 

To  Dr.  W.  J.  Davidson, 
medical   services 14  60 

To  a  A.  Smith,  legal  serv- 
ices         12  00 

To  McCluer  &  McCluer, 
legal  services,  preparing 
statement  of  account. ...         5  00 


Lieaving  a  balance  in   my 
hands  of  said  fund  of . . . 


$119  00    $1,484  00 
$1,964  50 


—one-third  of  which  amount,  to  wit,  $454.83 
D.  S.  Plumb  wUl  be  entitled  to,  less  the 
amount  due  from  him  to  the  store  of  $26.11. 
This  will  leave  the  amount  net  due  D.  S. 
Plumb  out  of  the  amount  aforesaid  of  $428.- 
72  which  is  the  net  amount,  which  the  said 
D.  S.  Plumb  is  entitled  to  receive  out  of  the 
above  fund  as  his  interest. 

"And  whereas,  by  an  agreement  between 
G.  W.  Niswander  and  D.  S.  Plumb,  on  ac- 
count of  said  G.  W.  Niswander  become  his 
security  on  an  appeal  bond  and  decision 
rendered  against  him  by  E.  F.  Wilson,  Jus- 
tice of  the  peace,  in  favor  of  the  Star  Gro- 
cery Co.,  to  the  circuit  court  of  Wood  county, 
it  w&s  agreed  between  him,  and  the  said  D. 
S.  Plumb,  that  he  should  retain  $100  to  In- 
demnify him,  the  said  G.  W.  Niswander  un- 
til it  should  be  ascertained  whether  the  said 
Justice  of  the  peace  should  be  reversed,  and 
whether  the  said  D.  S.  Plumb  should  have 
the  costs  to  pay  or  not,  and  in  event  the  said 
G.  W.  Niswander  does  not  have  the  costs  to 
pay,  then  the  said  D.  S.  Plumb  Is  to  receive 
this  $100,  which  the  said  G.  W.  Niswander 
was  permitted  to  retain  out  of  the  fund 
aforesaid,  which  would  leave  the  amount  now 
which  the  said  D.  S.  Plumb  would  be  en- 
titled to  receive  the  sum  of  $328.72,  leaving 
the  $100  for  the  determination  of  the  suit 
in  the  circuit  court  of  Wood  county. 

"And  it  is  further  agreed  on  the  part  of 
the  said  D.  S.  Plumb  that  the  receipt  of  the 
$328.72,  which  he  hereby  acknowledges  is  in 
full  of  all  claims  against  the  said  W.  C. 
Plumb  on  account  of  the  fund  aforesaid,  and 
the  $100  will  be  left  in  the  hands  of  the  said 
G.  W.  Niswander  for  the  determination  of 
the  suit  in  the  said  court. 

**And  it  is  further  understood  and  agreed 
between  the  said  W.  C.  Plumb  and  D.  & 
Plumb  that  the  said  W.  C.  Plumb  is  entitied 
to  the  sum  of  $009.66,  which  the  said  W.  0. 
Plumb  agrees  is  in  full  of  all  his  claim  for 
the  above  fund. 

"And  it  Is  mutually  acknowledged  between 
them,  that  this  is  a  fiOl  and  complete  set- 
tlement between  them,  of  all  claims  of  one 
against  the  other  with  reference  to  the  fund 
of  $1484.00  left  by  M.  J.  Plumbs  now  de- 
ceased. 

"Witness  the  following  signatures  and 
seals  this  the  1  day  of  Jan'y,  1903. 

"[Signed]  W.  C.  Plumb.    [Seal.] 

"D.  S.  Plumb.    [Seal.]" 

Two  copies  of  this  writing  were  made; 
one  copy  being  retained  by  each  party  thereto. 
By  the  firm's  checks  Niswander  made  dis- 
tribution of  the  amount  of  the  note  as  ex- 
pressed in  the  writing  recited  above.  The 
check  to  his  partner  was  indorsed  back  to 
the  firm  for  that  partner's  credit  therein. 
It  will  be  observed  that  this  distribution  was 
directly  according  to  the  statute  of  descent 
and  distribution. 
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Soon  after  this  transaction,  D.  S.  Plumb 
called  upon  the  officers  of  the  Traders*  Build- 
Ins  Association,  to  which  Mary  J.  Plumb  T^as 
indebted  at  the  time  of  her  death,  and  told 
them  of  the  note  and  what  had  been  done  in 
the  premises.  He  suggested  to  them  that 
there  was  an  opportunity  to  make  the  money 
due  the  association,  that  his  deceased  wife 
had  left  the  amount  of  the  note,  and  that  it 
had  not  gone  into  a  proper  administration 
of  her  estate.  Later  he  exhibited  to  the  of- 
ficers of  the  association  his  copy  of  the  writ- 
ing. Thereupon  the  estate  of  Mary  J.  Plumb 
was  committed  for  administration  to  tbe 
Bherift  pf  Wood  county.  As  such  admlnis^ 
trator  he  instituted  this  suit  in  equity  against 
the  firm  of  G.  W.  Niswander  &  Co.,  its  In- 
dlYidual  partners,  and  D.  S.  Plumb,  alleging 
that  they  had  combined  together  to  defraud 
the  estate  of  Mary  J.  Plumb  and  creditors 
thereof  by  agreeing  to  make  and  by  making 
the  division  of  the  proceeds  of  the  note,  as 
above  set  forth,  without  the  intervention  of 
an  administrator.  The  bill  avers  that  some 
one  without  authority  delivered  the  note  in- 
to the  possession  of  Niswander.  or  into  the 
possession  of  the  firm.  It  further  avers  that 
these  parties,  "though  acknowledging  that 
they  had  such  note,  declined  to  deliver  the 
same  to  complainant,  and  declined  and  re- 
fused to  permit  plaintiff  to  have  a  copy 
thereof  or  to  see  and  inspect  the  same,  or  to 
give  him  any  memorandum  thereof;  and 
complainant  says  that  he  has  been  unable 
to  get  any  description  of  said  note  or  of  the 
exact  amount  thereof,  or  the  date  thereof, 
or  the  time  of  payment  thereof,  or  who  the 
real  makers  of  said  note  were,  and  conse- 
quently he  has  been  unable  to  file  any  suit 
at  law  upon  said  note  for  want  of  the  proper 
description  of  the  date  and  of  the  parties 
to  said  note,  and  hence  it  has  been  necessary 
for  him  as  he  is  advised  and  believes  to  come 
into  a  court  of  equity  for  a  discovery  and 
for  such  general  relief  in  the  premises  as 
to  equity  appertains  in  such  cases.''  It  is 
distinctly  alleged  that  the  attempted  pay- 
ment and  distribution  of  the  proceeds  of  the 
note  were  void  and  constituted  no  discharge 
of  the  makers  thereof,  and  that  the  acts  of 
the  defendants  are  fraudulent  and  void  as 
against  the  creditors  of  the  estate  of  Mary  J. 
Plumb  and  plaintifTs  rights  as  administrator 
thereof.  Accordingly  the  bill  prays  that  G. 
W.  Niswander  and  W.  0.  Plumb  may  be  re- 
quired to  produce  and  surrender  said  note 
which  they,  as  individuals  or  as  a  firm,  ex- 
ecuted, and  to  make  full  disclosure  In  ref- 
erence thereto;  that  the  distribution  of  the 
assets  by  the  writing  aforesaid  and  the  sur- 
render of  the  note  may  be  set  aside  and  can- 
celed as  void  against  plaintiff  and  the  credi- 
tors of  the  estate  represented  by  him;  that 
there  be  an  accounting  as  to  the  proceeds  of 
the  note  by  the  defendants;  and  that  the 
fund  may  be  distributed  rightfully  in  the 
cause. 


Defendants,  in  resistance,  maintain  that 
the  note,  for  valuable  consideration,  had  been 
assigned  by  Mary  J.  Plumb  in  her  lifetime 
to  her  husband;  that  the  proceeds  of  the 
note  actually  l)elonged  to  him;  that,  ttie 
note  being  a  negotiable  one  and  properly  .in- 
dorsed, the  firm  owing  the  same  is  acquitted 
of  the  indebtedness  by  a  payment  of  the  obli- 
gation to  one  having  possession;  and  that 
the  amount  paid  to  W.  C.  Plumb  therefrom 
was  merely  in  settlement  of  what  his  father 
owed  him.  D.  S.  Plumb  answered,  and  tes- 
tified that  he  gave  the  information  to  the 
officers  of  the  building  association,  and  sur- 
rendered to  them  a  copy  of  the  writing,  be- 
cause he  was  drinking  and  had  become  angry 
with  Ills  son  and  wanted  to  give  him  trouble, 
but  that  he  was  a  bona  fide  owner  of  the 
note  by  purchase  from  his  wife  before  her 
death. 

Sufficient  has  been  said  for  an  understand- 
ing of  the  controversy.  It  is  useless  to  detail 
more.  A  decree  has  been  made  substantially 
as  sought  by  plaintiff.  From  that  decree 
comes  this  appeal.  We  shall  briefly  consider 
the  assignments  against  the  correctness  of 
the  decree. 

The  demurrer  to  the  original  bill  was  prop- 
erly overruledl  Sure  ground  of  equity  cog- 
nizance is  set  forth.  A  necessity  for  resort 
to  equity  is  shown.  Defendants  contend  that 
the  bill  does  not  allege  that  the  discovery 
asked  is  indispensable,  because  there  is  ex- 
hibited the  writing  hereinbefore  redted, 
showing  the  amount  of  the  proceeds  of  the 
note.  But  that  writing  does  not  show  what 
the  plaintiff  seeks  to  ascertain ;  that  is,  who 
actually,  the  firm  or  its  individual  members, 
should  be  called  to  account  It  gave  plaintiff 
no  safe  Information  for  an  action  at  law. 
The  bill  shows  the  materiality  and  Indispen- 
sabllity  of  a  discovery.  It  does  not  allege 
the  same  in  terms,  but  sets  forth  the  facts 
from  which  such  materiality  and  Indispen- 
sability  appear.  This  meets  the  rule  appli- 
cable to  this  case  that  "If  the  demand  of  the 
plaintiff  be  legal,  and  therefore  not  cogniza- 
ble, in  a  court  of  equity  except  on  the  ground 
of  discovery,  it  must  be  averred  in  the  bill 
that  the  discovery  is  indispensable  for  lack 
of  other  evidence."  Hogg's  Bq.  Pro.  |  164. 
By  this  rule  it  is  not  meant  that  the  mere  as- 
sertion of  the  fact  must  be  made  in  the  bill, 
but  that  the  averments  must  be  such  as  to 
show  that  it  exists.  Where  a  plaintiff  "asks 
chancery  for  both  discovery  and  relief,  as  his 
demand  is  proper  for  the  law  court  and  seeks 
to  transfer  it  to  the  court  of  chancery,  he 
must  show  cause  for  going  into  chancery  and 
that  Is  by  showing  that  only  by  discovery 
can  be  recover."  Thompson  v.  Whitaker  Iron 
Co.,  41  W.  Va.  680,  23  S.  B.  797.  "In  a  bill 
to  substitute  an  equitable  for  a  legal  forum, 
a  prayer  for  a  discovery,  without  any  aver- 
ment, showing  its  materiality  or  necessity, 
is  naught"  Armstrong  v.  Huntons,  1  Rob. 
(Ya.)  323.    Plaintiff  in  the  case  under  con> 
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slderation  clearly  shows  cause  for  going  Into 
chancery  by  showing  that  only  through  a 
discovery  can  he  assert  his  rights. 

It  was  not  error  to  overrule  the  objections 
to  the  filing  of  plaintiff's  amended  and  sup- 
plemental bill,  and  to  the  petition  of  the 
creditor,  the  Traders*  Building  Association. 
The  court  has  sound  discretion  In  permitting 
amendment  or  supplement  to  fit  the  develop- 
ments of  a  suit  in  equity,  and  such  discretion 
as  to  the  propriety  of  the  time  of  filing  the 
same.  Hogg's  Eq.  Pro.  §§  172,  321  et  seq. 
The  rule  demands  that  the  identity  of  the 
cause  of  suit  be  preserved.  It  was  preserved 
in  this  instance.  And  it  was  quite  proper  to 
allow  a  creditor  to  intervene  by  petition.  A 
fund  was  sought  to  be  recovered  by  an  ad- 
ministrator which  that  creditor  claimed  the 
right  to  charge  with  debt  EJquity,  having  ac- 
quired jurisdiction  to  recover  the  fund,  will 
go  on,  If  asked,  to  adjust  rights  of  creditors 
relating  to  It  Yates  v.  Stuart's  Adm'r,  39  W. 
Va.  124, 19  S.  E.  423 ;  Hotchkiss  v.  Plaster  Co., 
41  W.  Va.  357,  23  S.  B.  576 ;  Barton's  Ch.  Pr. 
I  102.  The  bill  sought  not  only  to  recover 
the  fund,  but  also  to  distribute  it  properly. 
The  petition  was  consistent  with  the  object 
of  the  bill.  "Where  a  petition,  sought  to  be 
filed  in  a  pending  suit,  sets  forth  such  inter- 
est In  the  subject-matter  thereof  as  to  make 
the  petitioner  a  proper  party  to  the  suit,  and 
he  seeks  by  such  petition  to  be  made  a  party 
to  it,  it  is  the  court's  duty  to  entertain  the 
petition  and  have  him  made  a  party  to  the 
suit"    Hogg's  Eq.  Pro.  §  227. 

Demurrers  to  the  amended  and  supplemen- 
tal bill  and  to  the  petition  were  not  well  tak- 
en. What  we  have  said  as  to  the  filing  of 
these  papers  applies  here.  It  may  be  true 
that  an  administrator  cannot  set  aside  the  act 
of  his  decedent  on  the  ground  of  that  dece- 
dent's fraud.  But  the  averments  in  the 
amended  and  supplemental  bill  that,  if  an  as- 
signment of  the  note  to  D.  S.  Plumb  was 
actually  made  by  Mary  J.  Plumb  in  her  life- 
time, It  was  In  fraud  of  creditors,  does  not 
destroy  that  pleading  In  its  correct  particu- 
lars. The  demurrer  to  the  amended  and  sup- 
plemental bill  was  to  the  whole  thereof,  a 
part  of  which  bill  was  good;  therefore  it 
was  properly  overruled,  even  If  part  of  the 
bill  was  bad.  Barton's  Ch.  Pr.  §  110.  At  any 
rate,  the  allegation  complained  of  Is  wholly 
immaterial,  since  the  decree  Is  sustained  by 
the  reasonable  purport  of  the  evidence,  and 
the  correct  Inferences  therefrom  that  no  as- 
signment of  the  note  ever  took  place.  But 
the  similar  allegation  in  the  petition  of  the 
creditor  was  not  out  of  place.  A  creditor 
could  assert  such  fraud.  Nor  are  these  plead- 
ings multifarious  as  joining  several  distinct 
actions  in  one  and  asking  relief  against  sep- 
arate and  distinct  defendants.  They  simply 
tend  to  one  end — the  relief  sought  by  the 
original  bill. 

The  assignment  that  the  final  decree  Is  not 
sustained  by  the  evidence  must  also  be  de- 
nied.    That  decree   finds  tliat  the  note  in 


question  belonged  to  Mary  J.  Plumb  at  the 
time  of  her  death ;  that  Niswander  and  W. 
C.  Plumb  had  notice  of  such  fact  at  the  time 
of  their  pretended  payment  thereof,  and  that 
the  distribution  of  the  proceeds  thereof,  as  is 
represented  in  the  writing  exhibited,  was  il- 
legal and  void,  and  constituted  no  payment 
of  the  debt  by  the  firm  of  G.  W.  Niswander 
&  Co.,  the  makers  of  said  note,  to  the  estate 
of  Mary  J.  Plumb.  It  adjudges  that  the  firm 
pay  to  the  plaintiff  administrator  the  amount 
of  the  note,  less  the  funeral  expenses  and 
medical  services  paid  therefrom,  and  refers 
the  cause  to  a  commissioner  for  ascertain- 
ment of  the  matters  proper  for  a  settlement 
of  the  estate  and  distribution  of  the  assets. 
A  thorough  consideration  of  the  evidence,  a 
review  of  all  which  it  will  avail  nothing  to 
make  here,  convinces  us  that  this  decree  is 
by  no  means  wrong.  It  is  strongly  sustain- 
ed by  the  formal  terms  of  the  contract  be- 
tween D.  S.  Plumb  and  W.  C.  Plumb,  which 
was  prepared  by  the  direction  and  under  the 
immediate  view  of  Niswander.  That  con- 
tract is  wholly  inconsistent  with  the  claim 
which  all  these  parties  now  make  in  this 
suit  "Anything  said  by  the  party  may  be 
used  against  him  as  an  admission,  provided 
it  exhibits  the  quality  of  Inconsistency  with 
the  facts  now  asserted  by  him  in  pleadings 
or  in  testimony."  2  Wigmore  on  Bv.  §  1048. 
But  it  is  claimed  that  this  contract  was  ex- 
ecuted by  mistake;  that  it  was  overlooked 
that  counsel  had  drawn  it  so  as  to  denomi- 
nate the  note  as  belonging  to  Mary  J.  Plumb 
at  her  decease;  that  it  was  not  intended  to 
express  therein  the  fact  that  the  fund  was 
"left  by  M.  J.  Plumb,  now  deceased,"  or  that 
the  amount  was  "received  as  belonging  to 
M.  J.  Plumb."  And  it  is  Insisted  that  the 
other  indicia  which  appear  in  that  paper 
evidencing  that  Mary  J.  Plumb  was  the  own- 
er of  the  note  when  she  died  are  mistakenly 
there,  and  that  they  were  never  Intended  by 
the  parties.  The  admission  in  the  contract 
that  the  note  belonged  to  the  estate  of  Mary 
J.  Plumb,  deceased,  may  be  explained  or  over- 
come by  parol  testimony,  as  was  sought  to  be 
done  by  defendants.  1  Enc.  of  Ev.  396.  The 
contract  is  Introduced  solely  as  evidence  of 
this  admission  of  the  parties  thereto  and 
Niswander  who  took  part  In  having  them 
make  it  The  contract  is  not  Invoked  as  be- 
tween the  parties  to  it  but  as  evidence  of  an 
admission  favorable  to  the  claim  of  a  third 
party.  In  other  words,  it  Is  invoked  merely 
as  evidence  of  an  admission,  not  as  a  con- 
tract under  which  rights  are  claimed.  Be- 
ing so  offered,  merely  as  evidence,  and  not 
as  a  contract  it  may  be  rebutted  by  parol  or 
other  competent  evidence,  even  to  the  extent 
of  explaining,  modifying,  or  contradicting  Its 
terms.  And  the  same  is  true  notwithstand- 
ing the  writing  is  under  seal.  1  Qreenleafs 
Evidence,  §  211.  The  rule  against  explain- 
ing, modifying,  or  contradicting  a  written 
contract  by  parol  does  not  apply  here,  since 
we  are  not  dealing  with  the  contract  for  the 
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assertioii  of  rights  thereunder,  but  we  are 
dealing  with  it  solely  as  evidence  of  an  ad- 
mission. The  facts  therein  admitted  may  be 
denied  and  shown  not  to  have  existed.  Non- 
contractual and  nonjudicial  admissions  not 
made  under  such  circumstances  as  to  con- 
stitute an  estoppel  are  not  conclusive,  but 
are  open  to  explanation,  and  may  be  rebut- 
ted or  controlled  by  other  proper  evidence. 
This  principle  generally  applies,  though  such 
admissions  are  made  under  oath.  1  Elliott 
on.  Ev.  §  242 ;  2  Wigmore  on  Ev.  §  1058.  Such 
admissions  are  mere  evidence  which  may  be 
rebutted.  Their  weight  depends  upon  their 
character,  and  the  circumstances  under 
wliich  they  are  made.  Yet  "admissions  de- 
liberately made  and  clearly  proved  are  very 
strong  and  satisfactory  evidence  against  the 
party  making  them."  1  Enc.  of  Bv.  611 ;  17 
Cyc.  814.  Being. of  such  strong  character, 
deliberate  admissions,  clearly  established, 
particularly  those  in  vnrlting,  can  only  be  ex- 
plained or  overthrown  by  convincing  proof. 
"Admissions  may  be  explained  or  qualified, 
and  the  party  is  at  liberty  to  show  that  the 
fact  admitted  by  him  did  not  exist,  but  co- 
gent proof  is  required  in  order  thus  to  over- 
come a  deliberate  admission,  especially  a 
written  admission."  17  Cyc.  8ia  It  has 
been  held  that  written  admissions,  when 
made  by  a  party  before  a  controversy  arose, 
outweigh  his  oral  testimony  to  the  contrary 
given  after  the  controversy  has  arisen. 
Moore  v.  Grayson,  132  Cal.  602,  64  Pac.  1074 ; 
Buford  V.  McGetchie,  60  Iowa,  208,  14  N. 
W.  790.  It  is  at  least  consonant  with  rea- 
son to  say  that  when  an  admission  in  writ- 
ing, especially  in  an  instrument  executed 
with  the  solemnity  of  seals,  is  clearly  estab- 
lished against  a  party,  he  should  not  be  per- 
mitted to  contradict  it  by  evidence  other 
than  that  which  is  clear,  full  and  precise. 
In  re  Irvine,  102  Cal.  607,  86  Pac.  1013;  Rice 
V.  Bank,  26  Tenn.  39;  Spurlock  v.  Brown, 
91  Tenn.  241,  18  S.  W.  868.  "Language  ex- 
pressing more  than  a  preponderance  is  gen- 
erally used  in  declaring  the  degree  of  proof 
necessary  in  order  to  vary  or  contradict  the 
terms  of  a  written  instrument  by  parol  evi- 
dence." 17  Cyc  773*  Now,  the  evidence 
by  which  it  is  sought  to  overcome  the  admis- 
sion in  the  written  contract  that  Mary  J. 
Plumb  was  the  owner  of  the  note  at  the  time 
of  her  death  is  not  of  such  convincing  char- 
acter or  degree  as  to  have  that  effect  Mis- 
take, as  claimed,  in  the  execution  of  that 
document,  signed  by  father  and  son  and  open 
to  Niswander,  who  had  it  drawn,  has  not  un- 
der the  light  of  the  whole  case  been  estab- 
lished. There  is  no  such  positive  proof  as  is 
required  to  overthrow  the  plain  admission  by 
that  writing  that  the  note  belonged  to  Mary 
J.  Plumb's  estate.  This  admission  within  a 
sealed  instrum^it  was  deliberately  made.  It 
is  clearly  proved.  The  execution  and  exist- 
ence of  that  instrument  is  admitted.     Nis- 


wander had  direct  knowledge  of  its  contents 
and  purport  The  admission  contained  in  it 
likewise  binds  him.  To  give  this  admission 
in  that  writing  a  meaning  wholly  different 
from  that  which  Its  language  imports,  a  posi- 
tive degree  of  proof  is  required.  Such  de- 
gree of  proof  is  lacking  in  this  case.  Aside 
from  the  recitals  of  that  writing,  not  satis- 
factorily explained,  that  the  fund  thereby 
dealt  with  was  "received  as  belonging  to  M. 
J.  Plumb,"  and  that  it  was  "left  by  M.  J. 
Plumb,  now  deceased,"  it  is  indeed  signifi- 
cant that  W.  C.  Plumb  should  therein  have 
released  his  right  to  the  fund  if  he  had  no 
interest  in  it,  as  was  true  If  the  note  belong- 
ed to  D.  S.  Plumb,  or  that  it  should  have 
been  necessary  for  D.  S.  Plumb,  if  he  was 
the  owner  of  the  note  as  it  is  claimed,  there- 
by to  acknowledge  the  amount  he  received 
as  "in  full  of  all  claims  against  the  said  W. 
O.  Plumb  on  account  of  the  fund  aforesaid." 
And  also  significant  is  it,  taken  in  connec- 
tion with  this  writing,  that  this  father  and 
son  should  have  been  disputing  about  the 
estate  in  a  lawyer's  office,  the  father  at  one 
time  declaring  the  will  of  the  wife's  proper- 
ty to  the  son  to  be  a  forgery,  and  later  on 
the  very  day  the  note  became  due  entering 
into  a  distribution  exactly  in  the  proportions 
provided  by  statute,  after  obtaining  the  note 
from  the  depositary  with  whom  they  had  mu- 
tually left  it  for  safe-keeping,  evidently  un- 
til it  should  become  due.  The  indorsement 
of  the  note  in  blank  by  Mary  J.  Plumb  in 
her  lifetime  is  only  a  circumstance  to  be  con- 
sidered with  the  whole  of  the  evidence. 
Notes  are  often  indorsed,  and  yet  not  actual- 
ly transferred.  And  the  fully  proved  acts 
and  declarations  of  D.  S.  Plumb  in  taking  the 
writing  to  the  creditor  and  imparting  the  in- 
formation upon  which  this  suit  was  begun, 
and  the  strong  rebuttal  of  his  excuse  of 
drunkenness  at  the  time,  count  mightily  in 
the  evidence. 

The  reference  of  the  cause  to  a  commis- 
sioner was  appropriate.  It  was  essential  to 
the  end  sought  by  the  plaintiff  and  the  peti- 
tioning creditor. 

We  affirm  the  decree,  remanding  the  cause 
for  the  execution  of  the  reference,  and  such 
further  proceedings  as  may  be  proper  or  as 
to  equity  may  appertain. 


(82  S.  C.  662) 
DUNCAN  V.  B.  JONES  CO. 
(Supreme  Court  of  South  Carolina.     May  20, 
1909.) 

Pleading  (5  193*)— Deicubreb— Gboxtnds. 

A  complaint  setting  forth  several  causes  of 
action  in  form  as  a  single  cause  of  action  is  not 
demurrable  on  the  ground  that  several  causes 
of  action  have  been  miproperly  united. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Dec.  Dig.  §  193.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  J.  W.  De  Yore,  Judge. 


•For  other  < 
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Action  by  Walter  0.  Duncan  against  the 
B.  Jones  Company.  From  an  order  over- 
rollng  a  demurrer  to  the  complaint,  defend- 
ant appeals     Dismissed. 

m  L.  Asblll  and  Graham  ft  Sturkle,  for 
appellant     Efird  &  Dreher,  for  respondent. 

GART,  A.  J.  This  Is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint 
on  the  ground  that  several  causes  of  action 
have  been  Improperly  united.  His  honor, 
the  presiding  judge,  ordered  **that  the  de- 
murrer be  overruled  for  the  reason  that  the 
complaint  appears  to  state  several  causes  of 
action  jumbled  in  one."  The  allegations  are 
set  forth  In  form  as  a  single  cause  of  ac- 
tion, and  the  ruling  of  the  circuit  judge  Is 
sustained  by  the  case  of  Marlon  v.  Charles- 
ton, 68  S.  C.  257,  47  S.  B,  14a 

Appeal  dismissed. 


(82  S.  C.  668) 

Bx  parte  FERGUSON. 

FERGUSON  et  al.  v.  FERGUSON  et  al. 

(Supreme  Court  of  South  Carolina.     May  20, 
1909.) 

Appeal  and  Error  (8§  95,  107*)— Decisions 
Reviewable— Adhinistrativb  Order. 
An  order  that  certain  persons  be  made  par- 
ties, that  certain  other  persons  comply  with  an 
order  appointing  them  tmstees,  and  that  the 
proceeding  be  referred  to  a  referee  to  take  tes- 
timony and  report  conclusions  of  fact  and  law 
on  the  issues,  except  as  they  are  determined  by 
the  order,  is  merely  administrative,  and  not  an- 
pealable  at  such  stage  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  651.  735;  Dec  Dig.  §§ 
WOj    IvT.  J 

Appeal  from  Common  Pleas  Clrcnlt  Court 
of  Pickens  County;  J.  a  Ellugh  and  G.  W. 
Gage,  Judges. 

Ex  parte  proceeding  by  James  M.  Fergu- 
son, In  the  case  of  James  M.  Ferguson,  trus- 
tee, and  others  against  John  Ferguson  and 
others,  heirs  at  law  of  Mrs.  H.  M.  Ferguson, 
deceased.  From  an  order,  defendants  appeal. 
Dismissed. 

J.  J.  McSwaln,  for  appellants.  F.  F.  Beat- 
tie  and  B.  M.  Blythe,  for  respondents. 

GARY,  Al  J.  This  is  an  ex  parte  proceed- 
ing, In  re  the  case  mentioned  In  the  record. 
Upon  hearing  the  petition  his  honor  Judge 
Klugh  made  the  following  order:  'That 
James  M.  Ferguson  and  Frank  Ferguson  do 
show  cause  before  me  at  chambers,  In  Green- 
ville, S.  C,  on  March  24,  1908,  at  11  o'clodc 
a.  m.,  or  at  such  time  as  may  be  designated 
by  the  court,  why  the  sum  of  |3,965.79,  and 
the  further  sum  of  $1,661.06  should  not  be 
paid  to  James  M.  Ferguson,  or  his  attorneys, 
and  to  further  show  cause  why  trustees 
should  not  be  appointed  to  take  charge  of  the 
said  sum  of  $2,600,  to  invest  the  same  and 
pay  over  the  Interest  thereof  annually  to  the 


said  James  M.  Ferguson.**  The  appellants 
made  return  to  the  rule  to  show  cause, 
whereupon  the  circuit  Judge  made  an  order, 
which  concludes  as  follows:  '"That  John  Fer- 
guson, Annie  Wardlaw,  Janie  White,  Hattie 
Valentine,  Henry  Grady  Ferguson,  and  Mat- 
tie  Ferguson  be  made  parties  to  this  pro- 
ceeding, and  a  copy  of  this  petition  be  forth- 
with served  upon  them ;  the  nonresident  par- 
ties to  be  served  by  publication.  Further  or- 
dered that  James  Ferguson  and  Frank  Fergu- 
son do  comply  with  the  order  of  Judge  Earnest 
Gary,  appointing  them  trustees,  within  10 
days  from  the  date  of  this  order,  and  that  in 
the  event  they  should  fall  to  do  so,  the  refer- 
ee do  recommend  two  suitable  i)erson8,  for  the 
appointment  of  trustees  of  the  said  James  M. 
Ferguson  by  the  court  Further  ordered 
that  this  proceeding  be  referred  to  T.  J. 
Mauldin,  sisq.,  of  Pickens,  S.  C,  as  special 
referee,  to  take  the  testimony  and  report  his 
conclusions  of  law  and  of  fact,  upon  the  Is- 
sues raised  by  the  petition  and  return  herein, 
except  as  to  those  Issues  determined  by  this 
order,  and  that  said  referee  have  leave  to 
report  any  special  matter."  This  order  was 
merely  administrative,  and  not  appealable 
at  this  time.  This  court  Is  therefore  without 
jurisdiction  to  determine  the  Questions  pre- 
sented by  the  exceptions. 
Appeal  dismissed. 

(82  8.  a  666> 
McLBES  et  al.  v.  CITY  OF  ANDERSON. 

(Supreme  Court  of  South  Carolina.     May  22. 
1909.) 

Municipal  Oobpobations  H  816*)~Injubies 
FROM  Defects  in  Stbeets— Plbadino — Con- 

TBIBUTOBT  NSOLIGBNCE. 

In  an  action  against  a  city  for  injuries  re- 
ceived by  one  of  the  plaintiffs  caused  by  a  de- 
fect in  a  street,  the  complaint  alleged  that  "the 
plaintiffs  did  not  in  any  way  bring  about  such 
m juries  by  their  own  negligent  act,  nor  did  they 
negligently  contribute  thereto.**  tield^  that  such 
allegation  was  a  material  allegation  of  fact  and 
dispensed  with  the  necessity  on  the  part  of  de- 
fendant of  setting  up  contributory  negligence, 
and  is  not  demurrable  for  failure  to  state  facts 
on  which  to  base  the  allegation  that  the  in- 
juries were  not  caused  by  contributory  negli- 
gence ;  for,  if  the  plaintiffs  did  nothing  to  cause 
the  injury,  there  was  no  necessity  for  further 
allegations  in  order  to  lay  a  foundation  for 
proof  of  a  negative. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  S  816.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  Geo.  Eb  Prince,  Judge. 

Action  by  Mrs.  Anna  A.  McLees  and 
George  R.  McLees  against  the  City  of  An- 
derson,  in  which  plaintiff  filed  the  follow- 
ing complaint: 

'The  complaint  of  the  plaintiffs  respect- 
fully shows: 

**(1)  That  the  plaintiff  Mrs.  Anna  E.  Mc- 
Lees Is  a  married  woman,  the  wife  of  her 
coplalntiff,  George  R.  McLees,  who  is  joined 
with  her  In  this  action  in  compliance  with 
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the  requirement  of  the  statute  In  such  case 
made  and  provided. 

"(2)  That  the  defendant,  the  City  of  An- 
derson, Is  a  municipal  corporation  under  and 
by  the  laws  of  the  state  of  South  Carolina, 
and  is  empowered  by  the  act  Incorporating 
it  to  sue  and  be  sued  In  the  courts  of  this 
state. 

"(3)  That,  as  such  municipal  corporation, 
defendant  was  and  Is  charged  by  law  with 
the  duty  ot  keeping  Its  streets,  causeways, 
bridges,  and  public  ways  In  proper  repair 
and  safe  condition  for  the  use  of  the  public 
on  foot  and  by  vehicle. 

"(4)  That  previous  to  the  11th .  day  of 
March,  1907,  the  defendant,  the  City  of  An< 
derson,  Its  officers,  agents,  servants,  and  em- 
ployes, negligent  and  unmindful  of  their 
duty  In  the  premises,  negligently  and  care- 
lessly allowed  a  defect  to  become  and  re- 
main In  West  Market  street,  which  is  a 
street  under  the  control  of  the  said  city, 
and  within  Its  corporate  limits,  to  wit,  a 
long,  narrow,  dangerous,  and  deep  hole,  and 
allowed  the  same  to  remain  In  the  said 
street  In  the  roadway  thereof  for  many  days 
after  the  said  city.  Its  officers,  agents,  serv- 
ants, or  employes  had  notice  thereof,  or 
should,  with  the  exercise  of  ordinary  dili- 
gence and  reasonable  care  as  was  their 
duty,  have  had  notice  thereof. 

"(5)  That  on  or  about  the  said  11th  day  of 
March,  1907,  the  plaintiff  Mrs.  Anna  E.  Mc- 
Lees,  and  her  husband,  George  R.  McLees, 
and  their  infant  grandchild,  were  driving 
in  a  buggy  along  said  West  Market  street 
in  the  said  city  of  Anderson,  S.  C,  when 
the  front  wheel  of  the  buggy  dropped  into 
the  said  deep  and  dangerous  hole,  and  In 
consequence  of  said  wheel  falling  into  the 
said  hole,  which  was  a  defect  in  the  said 
street,  which  was  under  the  control  of  the 
said  defendant  corporation,  the  plaintiff  Mrs. 
Anna  B.  McLees  was  thrown  with  great 
violence  from  the  buggy,  falling  upon  the 
axle  thereof  between  the  body  and  wheel 
of  the  buggy,  thereby  greatly  injuring  and 
bruising  her  leg  and  other  parts  of  her 
body.  That  she  hung  for  a  time  upon  the 
said  axle  until  she  was  thrown  to  the  ground 
where  the  wheel  of  the  buggy  passed  over 
her  body,  Inflicting  upon  her  many  grievous 
bruises,  wounds,  and  hurts. 

*'(6)  That  in  consequence  of  being  so  as 
aforesaid  thrown  violently  to  the  ground 
from  said  buggy,  so  as  aforesaid  caused  by 
the  said  defect  in  the  said  street,  the  plain- 
tiff Mrs.  Anna  E.  McLees  suffered  an  injury 
to  her  leg  which  was  terribly  wounded  and 
bruised  and  hurt,  from  which  there  came 
a  virulent  ninning  sore  or  abscess,  which 
threatened  the  loss  of  her  leg,  and  which 
caused  her  great  pain  and  suffering,  and 
from  which  she  was  confined  to  her  bed  and 
house  for  many  months,  during  which  time 
she  was  almost  wholly  incapacitated  to  at- 
tend to  her  household  duties,  or  to  do  any 


work  of  any  kind  to  her  great  loss  and  suf- 
fering. 

*\7)  That  plaintiffs  were  put  to  much  ex- 
pense for  medical  attention  and  attendance 
for  the  said  Mrs.  Anna  E.  McLees  for  the 
hire  of  help  to  perform  the  labors  which 
she  was  accustomed  to  do  and  which  she 
could  not  do  because  of  the  injuries  thus 
inflicted  upon  her,  for  the  hire  of  persons 
to  wait  upon  her  and  attend  her,  for  medi- 
cine, appliances,  and  other  expenses  inciden- 
tal to  the  treatment  of  her  injuries  and 
made  necessary  thereby,  and  suffered  much 
loss  because  of  the  loss  of  time  from  her 
accustomed  duties. 

"That  said  defect  existed  before  the  in- 
juries complained  of  occurred,  but  plaintiffs' 
load  did  not  exceed  the  ordinary  weight, 
that  such  defect  was  occasioned  by  the 
neglect  and  mismanagement  of  the  defend- 
ant corporation  in  allowing  the  said  deep 
and  dangerous  hole  to  be  worked  into  the 
street  and  to  remain  there,  and  that  plain- 
tiffs did  not  in  any  way  bring  about  such 
injuries  and  damages  by  their  own  negligent 
act,  nor  did  they  negligently  contribute 
thereto.  That  by  reason  of  such  negligence 
and  mismanagement  of  the  said  defendant 
corporation,  as  hereinabove  set  forth,  the 
plaintiffs  have  been  injured  in  the  sum  of 
five   thousand  dollars  ($5,000). 

"Wherefore  plaintiffs  demand  Judgment 
against  the  defendant  corporation  for  the 
sum  of  five  thousand  dollars  ($5,000)  and 
the  costs  of  this  action.** 

From  an  order  overruling  a  demurrer  to 
the  complaint,  defendant  appeals.  Appeal 
dismissed. 

John  K.  Hood,  for  appellant  Bonham, 
Watkins  &  Allen,  for  respondents. 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  com- 
plaint (which  will  be  set  out  in  the  report 
of  the  case)  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  first  ground  of  the  demurrer  was 
''because  the  complaint  shows  on  its  face 
that  the  injury  complained  of  was  the  re- 
sult of  the  plaintiffs'  own  negligent  act,  or 
that  they  negligently  contributed  thereto." 
The  complaint  alleges  that  "the  plaintiffs 
did  not  in  any  way  bring  about  such  inju- 
ries by  their  own  negligent  act,  nor  did 
they  negligently  contribute  thereto."  Even 
in  cases  when  such  words  constitute  no  part 
of  the  cause  of  action  they  are  construed 
as  material  allegations  of  fact,  and  dispense 
with  the  necessity  on  the  part  of  the  de- 
fendant of  setting  iq;>  in  the  answer  the  de- 
fense of  contributory  negligence.  Long  v. 
Railway,  60  S.  C.  49,  27  a  E.  631.  For  a 
stronger  reason  they  must  be  regarded  as 
material  allegations  of  fact,  when,  as  in 
this  case,  they  constitute  a  part  of  the  plain- 
tilTB  cause  of  action.     Walker  t.  Chester 
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County,  40  S.  C.  342,  18  S.  B.  936.  For  the 
purpose  of  the  demurrer,  these  allegations 
must  be  deemed  to  be  admitted.  This 
ground  of  the  demurrer  was  therefore  prop- 
erly overruled. 

The  second  ground  of  demurrer  was:  "Be- 
cause the  complaint  does  not  state  faqts 
sufficient  to  constitute  a  cause  of  action,  In 
that  no  facts  are  pleaded  on  which  to  base 
the  allegations  that  plaintiffs  did  not,  in 
any  way,  bring  about  such  injuries  by  their 
own  negligent  act,  nor  did  they  negligently 
contribute  thereto."  If  the  plaintiffs  did 
nothing  (as  they  allege)  to  cause  the  in- 
jury, it  is  difficult  to  conceive  in  what  re- 
spect there  was  a  necessity  for  further  al- 
legations in  laying  the  foundation  for  proof 
of  a  negative. 

Appeal  dismissed. 


(82  S.  C.  677) 

SPDRRY   ft   HUTCHINSON   CO.    et   al.    v. 
CITY  OF  COLUMBIA  et  al. 

(Supreme  Court  of  South  Carolina.     May  25, 
1909.) 

Injunction  (8  118*)— Grounds— Adequacy  of 

Legal  Remedy. 

A  petition  to  show  cause  why  a  criminal 
proceeding  should  not  be  enioined  will  be  denied, 
where  it  does  not  show  on  its  face  that  petition- 
er has  no  other  adequate  remedy. 

[Bid.  Note.— For  other  cases,  see  Injnnction, 
Cent  Dig.  §  238;  Dec  Dig.  §  118.*] 

Original  application  for  an  Injunction  by 
the  Sperry  &  Hutchinson  (Company  and  an- 
other against  the  City  of  Columbia  and  oth- 
ers.   Application  denied. 

Lyles  &  Lyles,  for  petitioners. 

PER  CURIAM.  This  is  an  application  for 
a  rule  to  show  cause  why  a  criminal  pro- 
ceeding should  not  be  enjoined.  The  peti- 
tion does  not  show  upon  its  face  that  the 
petitioner  has  no  other  adequate  remedy, 
and  the  application  is  therefore  refused. 

(82  S.  C.  569) 

SULLIVAN  ▼.   WESTERN   UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.     May  25, 
1909.) 

1.  Teleobaphb  and  Telephones  (|  69*)— 
Delating  Deli  vest  of  Messages  —  Lia- 
bility FOB  Punitive  Daicages. 

Where  the  proximate  cause  for  the  delay 
in  the  delivery  of  a  telegram  was  a  strike  by 
the  employes  of  the  telegraph  company,  puni- 
tive damages  were  not  recoverable. 

[EM.  Note.— For  other  cases^  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  71 ;  Dec.  Dig.  | 
69.*] 

2.  Telegbaphs  and  Telephones  (S  63*)  — 
Delay  in  Deliveby  of  Messages— Cause. 

Where  the  direct  cause  of  the  delay  in  the 
delivery  of  a  telegram  was  a  strike  of  the  em- 
ployte  of  the  telegraph  company,  the  company 
was  not  liable  for  the  damages  sustained. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  §  53.*] 


Appeal  from  Ck)minon  Pleas  Circuit  Court 
of  Anderson  County ;   Geo.  E.  Prince,  Judge. 

Action  by  C.  S.  Sulliyan  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals 
Reversed  and  remanded. 

Bonham,  Watkins  &  Allen,  for  appellant. 
Hood  &  Sullivan,  for  respondent 

GARY,  A.  J.  This  action  was  commenced 
in  a  magistrate's  court  to  recover  actual  and 
punitive  damages.  The  following  statement 
is  set  out  In  the  record:  "Plaintiff  brought 
action  for  $100  damages  for  delay  In  the 
transmission  and  delivery  of  a  telegram  from 
Newl)erry,  S.  C,  to  Anderson,  S.  C.  He  al- 
leges: That  the  telegram  was  filed  with  de- 
fendant's agent  at  Newberry,  S.  C,  between 
10  and  11  o'clock  a.  m.,  September  10,  1907; 
that  at  the  time  of  filing  the  message  plain- 
tiff asked  if  the  message  could  be  got  through 
at  once,  and  was  assured  that  it  could  be; 
that  the  telegram  was  not  delivered  until 
the  morning  of  the  12th  of  September;  and 
that  plaintiff  suffered  damages,  as  set  out 
in  the  complaint  Defendant  answered  at 
the  trial,  admitting  the  filing  and  sending 
and  delivery  of  the  telegram  as  alleged. 
'Further  answering,  defendant  said.  If  there 
was  any  delay,  It  was  not  due  to  defendant's 
negligence,  or  its  agents,  employ^,  and  serv- 
ants, but  was  due  to  strikers  or  others  acting 
against  the  law,  or  to  the  act  of  God  or  the 
public  enemy,  and  to  unavoidable  delay, 
and  Interruption  In  the  working  of  its  line, 
and  that  plaintiff  signing  the  blank,  on 
which  the  message  was  written,  agreed  to 
the  provision  on  the  back  of  the  blank  that 
defendant  should  not  be  so  liable  under  such 
circumstances.  At  the  close  of  the  testimony 
for  the  plaintiff,  defendant's  attorney  moved 
for  a  nonsuit  on  the  whole  case,  because 
there  is  no  evidence  tending  to  show  that 
the  damages  alleged  In  the  complaint  were 
such  proximate  damages  as  were  occasioned 
by  the  delay  In  delivering  the  message.  This 
motion  was  overruled.  At  the  close  of  the 
whole  testimony,  defendant  moved  for  a 
nonsuit  on  the  whole  case.  In  so  far  as  the 
charge  of  willfulness,  wantonness,  and  reck- 
lessness was  concerned,  on  the  ground  that 
there  was  no  evidence  tending  to  sustain 
such  allegations.  This  motion  was  overruled. 
The  magistrate  found  for  plaintiff  |100.  De- 
fendant appealed  to  the  circuit  court,  and 
Judge  Prince  sustained  the  magistrate.  In 
due  time  defendant  gave  notice  of  Intention 
to  appeal,  and  does  now  appeal  from  this 
court  from  the  order  of  Judge  Prince." 

The  order  of  his  honor.  Judge  Prince,  !s 
as  follows:  "After  hearing  the  argument 
on  the  appeal  in  the  above-entitled  cause,  11 
Is  ordered:  That  the  grounds  of  appeal  be 
and  the  same  are  overruled,  the  appeal  dis- 
missed,  and  the   judgment   and   verdict  of 


«For  other  casw  see  same  topio  and  McUon  NUMBER  in  Dec.  &  Am.  Dlga.  1907  to  data,  ft  Reporter  Indexes 


S.C.) 


MESSBRYY  y.  MESSERYT. 


7B3 


the  magistrate  sustained.  As  matters  of 
/act,  I  find:  That  a  preponderance  of  the 
evidence  shows  neither  negligence  nor  wlll< 
fulness  In  the  handling  of  said  telegram  at 
Newberry,  S.  C,  nor  at  Anderson,  S.  C,  but 
that  said  telegram  was  Intentionally  and 
willfully  intercepted,  by  one  of  defendant's 
operators,  who  was  at  the  time  an  agent  of 
defendant  company,  and  said  agent's  scope 
of  employment  by  said  company  Included 
the  sending  and  receiving  of  telegrams,  gen- 
eral authority  over  one  of  defendant's  tele- 
graph offices,  and  control  of  defendant's 
telegraphic  Instrumentalities,  usually  found 
In  connection  with  such  offices;  that  said 
agent  was  at  the  time  also  in  the  employ  of 
a  railroad  company,  being  an  agent  of  the 
said  railroad  company,  as  well  as  an  agent 
of  defendant ;  that  by  reason  of  said  agent's 
authority  to  send  and  receive  telegrams,  and 
general  control  of  defendant's  telegraphic  In- 
strumentalities as  aforesaid,  said  agent  in- 
tentionally and  willfully  Intercepted  said 
telegram  as  aforesaid,  and  said  willful  act 
was  within  the  scope  of  said  agent's  employ- 
ment by  defendant.  I  therefore  conclude  and 
find  as  a  matter  of  law  that  defendant  is  li- 
able for  its  said  agent's  willful  act  as  afore- 
said, because  I  find  that  said  act  was  within 
the  scope  of  said  agent's  employment  by  de- 
fendant as  aforesaid." 

We  will  first  consider  the  exceptions  rais- 
ing the  question  whether  his  honor  the  cir- 
cuit judge  erred  In  overruling  the  ground 
of  appeal  assigning  error  on  the  part  of  the 
magistrate  In  refusing  the  motion  for  non- 
suit, as  to  punitive  damages.  The  uncon- 
tradicted testimony,  even  that  of  the  plain- 
tiff, shows  that  there  was  a  strllce  at  the 
time  the  message  was  delivered  for  trans- 
mission; and  as  the  circuit  Judge  found  as 
matter  of  fact  that  there  was  neither  negli- 
gence nor  willfulness  in  the  handling  of  the 
telegram  at  Newberry,  S.  C,  nor  Anderson, 
8.  C,  the  only  reasonable  Inference  from  the 
testimony  Is  that  the  strike  was  the  proxi- 
mate cause  of  the  delay.  The  case  of  Oxner 
V.  Tel.  CJo..  63  S.  E.  545,  shows  that  under 
such  circumstances  punitive  damages  are  not 
recoverable.  The  exceptions  raising  this 
question  are  sustained. 

The  next  question  that  will  be  considered 
is  whether  the  circuit  judge  erred  in  not 
concluding  that,  where  a  strike  is  the  direct 
cause  of  delay  in  the  transmission  of  a  tele- 
gram, the  company  is  not  liable.  The  rule 
is  thus  stated  in  section  800  of  Jones  on 
Telegraph  &  Telephone  Companies:  "Under 
the  ancient  rule,  carriers  were  not  exoner- 
ated for  losses  caused  by  the  acts  of  mobs, 
or  other  riotous  persons ;  but  the  stringency 
of  this  rule  has  been  somewhat  relaxed  by 
the  more  modem  authorities.  They  are  still 
held  liable  for  all  losses  caused  by  such  acts, 
but  are  not  liable  for  loss  In  the  transporta- 


tion of  goods  by  any  delay  caused  thereby. 
There  Is  a  difference,  however,  in  the  appli- 
cation of  this  rule  to  carriers  and  to  tele- 
graph and  telephone  companies.  As  a  gen- 
eral rule,  the  latter  companies  are  not  liable 
for  losses  arising  from  acts  of  mobs  and 
other  riotous  persons.  The  acts  of  the  mob 
stand,  with  respect  to  these  companies,  in 
almost  the  same  category  as  those  of  the 
public  enemy.  The  different  means  and  In- 
strumentalities through  which  they  accomp- 
lish their  respective  corporate  purposes  bring 
about  the  difference  in  the  application  of 
this  rule.  It  is  never  presumed  that  mobs 
Intend  to  take  possession  of  goods  and  con- 
vert them  to  their  own  use;  and  the  tang- 
ible property  to  such  being  in  the  custody  of 
the  carriers,  they  are  more  liable  to  protect 
and  deliver  them  safely  to  the  consignee; 
and,  as  has  been  said,  they  are  not  liable 
for  losses  caused  by  such  delay.  On  the  other 
hand,  the  main  and  principal  objects  of  mobs 
and  other  riotous  persons,  who  interfere  with 
the  business  of  telegraph  companies,  is  to 
prevent  and  obstruct  the  transmission  of 
news;  especially  until  they  shall  have  ac- 
complished some  particular  purpose.  As  has 
often  been  said,  they  are  never  liable  as  in- 
surers, unless  an  express  agreement  has  been 
entered  into  to  that  effect.  And  for  the  rea- 
son that  they  are  not  In  possession  of  the 
tangible  property  of  the  message  in  transit, 
they  do  not  have  the  same  opportunity  to 
protect  it,  as  the  carrier  has  his  goods.  It 
is  the  duty,  however,  of  these  companies, 
where  they  have  been  thus  interfered  with, 
to  make  a  reasonable  effort  to  transmit  the 
telegram  by  other  lines  or  by  other  means ;  and 
on  failure  to  do  so  they  will  be  liable  for 
all  losses  suffered."  In  section  861  of  the 
same  work  it  is  said  that  'the  same  rule 
applies  where  the  mob  is  composed  of  em- 
ployes of  the  company  who  are  on  a  strike." 
The  testimony  shows  that  the  delay  was 
the  result  of  an  unavoidable  cause,  In  so 
far  as  the  company  was  concerned.  The  ex- 
ceptions raising  this  question  are  also  sus- 
tained. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  triaL 


(82  S.  C.  659) 
MBSSBRVT  V.  MESSERVY  et  ux. 

(Supreme  Court  of  South  Carolina.     May  20, 
1909.) 

1.  Husband  and  Witb  (§  825*)  —  Enticing 
AND  Alienating  —  Right  of  Action  by 
Wife. 

A  wife  has  a  right  of  action  for  maliciously 
enticing  her  husband  away  from  her  and  de- 
priving her  of  his  comfort,  society,  and  aid. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  1119;   Dec.  Dig.  §  325.*1 
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2.   HUSBAIVD    AND    WiFB    (§   330*)  —  ENTICING 

AND  Alienating— AcnoN  by  Wife— Pas- 
ties. 

Id  aa  action  bj  a  wife  for  malicioasly  en- 
ticing her  husband  away  from  her  and  depriving 
her  of  his  comfort,  society,  and  aid,  the  husband 
is  not  a  necessary  party. 

[EkI.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  1122;   Dec.  Dig.  §  3iJ0.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  D.  B.  Hydrick,  Judge. 

Action  by  Pearl  C.  Messervy  against  John 
W.  Messervy  and  wife.  From  a  Jpdgment 
overruling  a  demurrer  to  the  complaint,  de- 
fendants appeal.    Affirmed. 

See,  also,  80  S.  C.  277,  285,  61  S.  E.  442, 
445. 

The  following  Is  the  order  of  the  court  be- 
low: 

*'Thl8  Is  an  action  to  recover  damages  of 
the  defendants  for  maliciously  enticing  the 
plaintiff's  husband  away  from  her  and  de- 
priving her  of  bis  comfort,  society,  and  aid. 
The  defendants  demur  to  the  complaint  on 
two  grounds:  (1)  That  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. (2)  Because  the  husband  of  the  plain- 
tiff is  not  joined  with  her  in  the  action. 

"Upon  the  right  of  the  wife  to  maintain 
an  action  upon  the  grounds  stated,  the  au- 
thorities are  conflicting.  It  is  denied  in 
Duffies  V.  Duffies,  76  Wis.  374,  45  N.  W.  522, 
8  <Ii.  R.  A.  420,  20  Am.  St  Rep.  79,  where 
the  cases  are  revised,  and  some  cogent  rea- 
sons given  why  the  right  of  the  wife  to  the 
society  of  the  husband  should  not  be  held 
to  be  the  same  in  l^ind,  degree,  and  value  as 
his  right  to  her  society.  It  is  shown  how 
the  wife  is  often  deprived  of  the  society  of 
the  husband  from  the  exigencies  of  business 
life,  and  it  is  said  that  to  establish  this  right 
of  action  in  favor  of  the  wife  ^trould  be  the 
most  fruitful  source  of  litigation  of  any  that 
can  be  thought  of.'  That  may  be  so,  but  it 
is  not  sufficient  to  deny  to  any  person  re- 
dress for  wrongs  unlawfully  inflicted.  The 
boast  of  the  law  is  that  there  can  be  no 
wrong  without  a  remedy.  Is  it  wrong  for 
one  maliciously  to  entice  a  woman's  husband 
away  from  her  and  deprive  her  of  his  com- 
fort, aid,  and  society?  I  apprehend  there 
cannot  be  two  opinions  upon  that  question. 
It  is  a  legal  wrong  for  which  the  law  ought 
and  does  afford  a  remedy.  The  right  to 
maintain  the  action  is  sustained,  in  my  opin- 
ion, by  the  weight  of  reason  and  authority. 
Bennett  v.  Bennett,  116  N.  Y.  584,  23  N.  E. 
17,  6  L.  R.  A.  553;  Nolin  v.  Pearson,  191 
Mass.  283,  77  N.  E.  890,  4  L.  R.  A.  (N.  S.) 
613,  114  Am.  8t  Rep.  605,  6  Am.  ft  E3ng.  Ann. 
Cas.  658:  Trumbull  v.  Trumbull,  71  Neb.  186, 
98  N.  W.  683,  8  Am.  ft  Bug.  Ann.  Cas.  813. 
In  Bennett  y.  Bennett,  supra,  the  point  was 
made,  as  in  this  case,  that  the  huiaband  was 
not  made  a  party  plaintiff.  The  court  held 
that  he  was  not  a  necessary  party,  resting 
the  decision  partly  upon  the  construction  of 


the  New  York  Code  and  the  long  practice 
that  had  prevailed  under  it,  and  partly  upon 
the  ground  that  the  right  of  action  was  the 
separate  property  of  the  wife.  The  word 
•property*  \a  defined  by  Code  Cir.  Proc  1902, 
§  445,  to  include  'things  tn  action.'  So  that, 
if  the  right  of  action  for  a  tort  is  *a  thing 
in  action,'  in  the  sense  in  which  those  words 
are  used  in  the  Code,  then  the  wife  may 
clearly  maintain  the  action  alone.  In  3  Am. 
ft  Eng.  Enc.  (1st  Ed.)  at  page  235,  it  is  said 
in  defining  the  words  'chose  in  action'  *that 
it'  includes  the  right  to  recover  pecuniary 
damages  for  a  wrong  infiicted  upon  the  per- 
son, or  property,  citing  Gillet  v.  Fairchild,  4 
Denlo  (N.  Y.)  80;  McKee  v.  Judd,  12  N.  Y. 
622,  64  Am.  Dec.  515;  Wins  Per  Profs.  4. 
In  Bennett  v.  Bennett,  supra,  the  court  say; 
*And  while  a  right  of  action  for  a  personal  in- 
Jury  may  not  be  within  the  definition,  as 
frequently  given,  of  a  chose  in  action,  that 
term.  In  its  broadest  sense,  does  embrace  it.' 
See,  also,  the  cases  cited  in  note  2,  page  4, 
6  Am.  ft  Eng.  Ency.  Ij.  (2d  Ed.). 

**The  law  is  said  to  be  the  'perfection  of 
reason.'  In  view  of  the  sweeping  changes 
made  by  modern  legislation  in  regard  to  the 
property  and  personal  rights  of  married  wo- 
men, I  fail  to  see  any  reason  why  the  plain- 
tiff's husband  should  be  Joined  with  her  in 
the  action.  In  the  first  place,  under  the  cir- 
cumstances alleged,  and  they  are  admitted 
by  the  demurrer  to  be  true,  it  is  not  to  be 
supposed  that  he  would  consent  to  be  made 
a  plaintiff.  If  he  refused,  all  that  the  plain- 
tiff could  do  would  be  to  allege  his  refusal, 
and  make  him  a  defendant,  under  section  140 
of  the  CJode  of  Civil  Procedure  of  1902.  What 
benefit  could  that  be  to  any  of  the  parties? 
Nil  f rustra  agit  lex. 

"It  is  therefore  ordered  that  the  demurrer 
be  overruled,  with  leave  to  defendants  to  an- 
swer." 

Legare,  Holman  ft  Baker,  for  appellants. 
Logan  ft  Grace,  for  respondent 

QARY,  A.  J.  This  is  an  appeal  from  as 
order  overruling  a  demurrer  to  the  complaint, 
on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

The  order  of  his  honor,  the  presiding  Judge, 
is  affirmed  for  the  reasons  therein  stated. 


(160  N.  c.  eaT) 
BAILLIERE  et  al.  v.  ATLANTIC  8HINGL0 
(XK>PERAOE  ft  VENEER  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     May  13, 
1909.) 

1.  Evidence  (f  11*)— Judicial  Notic»~Mat- 

TEB  OF  HiSTOBT. 

The  court  knows  as  a  matter  of  history 
that  the  city  of  Wilmington  is  one  of  the  oldest 
municipal  corporations  in  the  state,  and  that 
the  public  streets  have  been  laid  out  and  used 
in  its  corporate  limits  for  more  than  a  century. 
FEd.  NotP.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  15,  16;    Dec.  Dig.  {  II.*] 


•For  other  cues  see  same  topic  and  section  NUMBER  in  Deo.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexet 
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2.  DbDICATION    (I    19*)  — STBSETB^PliAN    OF 

ClTT. 

The  ownen  of  proper^  in  a  city  petition- 
ed for  a  sale  of  a  lot  and  a  partition  of  the 
proceeds,  on  which  petition  a  portion  of  the  lot 
was  sold.  Thereafter  on  a  like  petition  the 
balance  was  sold.  Acts  Qen.  Assem.  1870-71 
(Priv.  Laws  1870-71,  p.  22,  c.  3),  directed 
the  aldermen  of  the  city  to  cause  a  plan  of  said 
city  to  be  made  and  recorded,  which  plan  men- 
tioned the  streets  as  described  in  the  partition 
proceedings  and  was  known  to  petitioners.  In 
the  partition  proceedings  the  land  was  describ- 
ed as  bounded  by  the  same  streets,  and  the  deed 
of  the  commissioner  referred  to  the  plan  of  the 
city,  and  the  second  petition  contained  the 
phrase  "according  to  the  plan  of  the  city"  30 
times.  Held,  that  the  owners  had  dedicated  the 
streets  mentioned  to  the  public. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §{  35,  37-47;    Dec.  Dig.  §  19.*] 

3.  Dedication  (§  34*)~STBErrB  —  Abandon- 
ment OF  KlGHTS. 

Where  by  partition  proceedings  the  owners 
of  city  property  hare  dedicated  certain  of  the 
land  to  the  public  as  streets,  at  which  time  there 
was  no  public  necessity  for  using  the  streets, 
the  city  12  years  afterwards,  there  being  a  ne- 
cessity to  use  the  streets,  may  rightfully  take 
control  and  assert  their  easement. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §  67;  Dec.  Dig.  «  34.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;   Lyon,  Judge. 

Action  by  Fred  H.  Bailliere  and  others 
against  the  Atlantic  Shingle  Cooperage  & 
Veneer  Company  and  others.  BYom  a  judg- 
ment for  plaintiffs  for  nominal  damages, 
defendants  appeal.  Reversed,  and  judgment 
directed. 

Plaintiffs  claim  title  to  a  strip  of  land 
witbln  the  corporate  limits  of  the  city  of 
Wilmington:  Beginning  at  low-water  mark 
on  the  eastern  shore  of  tbe  Cape  Fear  river, 
A;  running  thence  eastwardly  726  feet  to 
the  southern  line  of  Front  street,  B;  thence 
northwardly  along  the  line  of  said  street 
66  feet  to  C;  thence  westwardly  726  feet  to 
the  low-water  mark  of  said  river,  D;  thence 
the  same  course  to  the  channel  of  the  river, 
E;  thence  southerly  66  feet,  F;  thence  west- 
wardly to  the  b^lnnlng.  Plaintiffs,  and 
those  under  whom  they  claim,  were,  prior  to 
August  22,  1892,  the  owners  of  a  lot  In.  the 
city  of  Wilmington.  On  the  said  day  they 
Instituted  a  special  proceeding  In  the  superi- 
or court  of  New  Hanover  county  for  the 
purpose  of  obtaining  a  decree  for  sale  of 
said  lot  and  making  partition  of  the  proceeds. 
In  the  petition  In  said  proceeding  they  de- 
scribed, the  said  lot  as  follows:  ''Beginning 
a  stone  P.  K.  D.  and  T.  K.  M.  at  the  foot 
of  Meares  street;  thence  S.  89*  5  m.  E.  114 
chains  to  a  stone,  P.  K.  D.  and  T.  K.  M.; 
thence  N.  1  E.  4  chains  and  82  links  to  a 
stone  P.  K.  D.  B.  B.  D.;  thence  N.  88*  35 
m.  W.  103  chains  to  the  western  line  of 
Front  street  at  a  point  110  feet  and  3  inches 
from  its  intersection  with  the  southern  line 
of  Wright  street;  thence  with  said  western 
line  of  Front  street  northwardly  386  feet; 


thence  S.  78%  degrees  west  about  1,660  feet 
to  the  channel  of  the  river;  southwardly 
about  643  feet  to  a  point  bearing  S.  79%  de- 
grees west  from  the  stone  marked  P.  K.  D. 
and  T.  K.  M.  first  above  named  as  the  be- 
ginning comer;  and  thence  N.  79%  degrees 
E.  800  feet  more  or  less  to  the  beginning.** 
This  description  Includes  the  locus  in  quo, 
as  will  be  seen  by  reference  to  the  map. 
The  petition  was  duly  verified  by  the  plain- 
tiff Evelina  M.  Bailliere.  A  decree  was  duly 
made  in  said  proceeding  ordering  a  sale  of 
the  property  and  appointing  Daniel  O'Con- 
nor, Esq.,  a  commissioner  to  make  said  sale. 
The  portion  of  the  decree  material  to  this 
appeal  is  in  the  following  language:  "And 
it  is  hereby  ordered  that  so  much  of  the  said 
land  as  is  bounded  on  the  north  by  Wright 
street,  on  the  south  by  Meares  street,  on 
the  east  by  Front  street*  and  on  the  west 
by  the  Cape  Fear  river,  be  sold  by  the  com- 
missioner/' etc.  On  November  5,  1892,  the 
commissioner  made  report  that,  pursuant  to 
said  decree,  he  had  sold  tl\e  **land  which 
lies  between  the  Cape  Fear  river  on  the 
west  and  Front  street  on  the  east  and 
Wright  Btreet  on  the  north  and  Meares 
street  on  the  south"  to  David  C.  Gaslln,  who 
transferred  his  bid  to  Stephen  Ia  Cowan, 
etc.  Said  sale  was  duly  confirmed;  the  de- 
scription of  the  land  in  the  decree  is  in  the 
language  of  the  report.  On  November  7, 
1892,  the  commissioner  executed  a  deed  for 
the  lot  sold  to  Cowan,  containing  the  follow- 
ing description:  "Lying  and  being  in  the 
city  of  Wilmington  aforesaid,  and  beginning 
at  low-water  mark  on  the  eastern  shore  of 
the  Cape  Fear  river,  at  the  intersection  of 
the  southern  line  of  Wright  street  with  said 
river,  and  running  thence  eastwardly  along 
said  line  of  Wright  street .  sixteen  hundred 
and  fifty  feet,  more  or  less,  to  the  western 
line  of  Front  street;  thence  southwardly 
along  said  line  of  Front  street  three  hundred 
and  ninety-six  f^t  to  the  northern  line  of 
Meares  street;  thence  westwardly  along 
the  said  line  of  Meares  street  sixteen  hun- 
dred and  fifty  feet,  more  or  less,  to  the  low- 
water  mark  of  the  Cape  Fear  river,  and 
thence  northwardly  with  the  river  three 
hundred  and  ninety-six  feet  to  the  begin- 
ning; the  same  being  all  of  blocks  or  squares 
numbers  15  and  16  according  to  the  official 
plan  of  said  city,  together  with,  all  and 
singular,  the  tenements,  hereditaments,  and 
appurtenances  thereunto  belonging,  or  in 
any  wise  appertaining."  The  commissioner 
collected  the  purchase  money  and  paid  same 
to  the  petitioners,  less  the  cost  and  expense, 
filing  their  receipts  therefor.  On  March  22, 
1900,  plaintiffs  instituted  a  second  special 
proceeding  in  said  court  for  the  purpose  of 
bringing  the  remainder  of  said  property  to 
sale  for  partition.  In  the  petitlcm  filed  in 
said  second  proceeding  the  land  is  described 
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in  separate  lots  as  bounded  by  the  streets 
as  they  are  laid  out  on  the  official  map  of 
said  city.  Block  29  Is  described  as:  ''That 
certain  lot  or  lots  beginning  at  the  intersec- 
tion of  the  northern  line  of  Wright  street 
with  the  western  line  of  Surry  street,  run- 
ning thence  north,  along  said  western  line 
of  Surry  street,  one  hundred  and  flfty-slx 
feet;  thence  In  a  westerly  or  southwesterly 
direction  to  the  eastern  shore  of  the  Cape 
Fear  river,  at  a  point  252  south  from  the 
southern  line  of  Dawson  street;  thence 
southwesterly  along  the  shore  of  the  Cape 
Fear  river,  about  one  hundred  and  forty-four 
feet  to  the  northern  line  of  Wright  street; 
thence  eastwardly,  along  the  northern  line 
of  Wright  street,  to  the  western  line  of 
Surry  street,  the  point  of  beginning,  being 
part  of  lot  4  and  all  of  lots  5  and  6,  in 
block  29,  according  to  the  official  plan  of  said 
city.  That  certain  lot  or  lots  beginning  at 
the  intersection  of  the  northern  line  of 
Wright  street  with  the  eastern  line  of  Sur- 
ry street,  running  thence  east  with  said 
northern  line  of  Wright  street  three  hundred 
and  thirty  feet  to  the  western  line  of  Front 
street;  thence  along  said  western  line  of 
Front  street  two  hundred  and  eight  feet; 
thence  west  •  •  •  degrees  south  three 
hundred  and  thirty-two  feet,  more  or  less, 
to  a  point  in  the  eastern  line  of  Surry  street, 
173  feet  north  from  the  northern  line  of 
Wright  street;  thence  along  said  eastern 
line  of  Surry  street,  south,  173  feet  to  the 
point  of  beginning  in  the  northern  line  of 
Wright  street,  being  part  of  lots  3  and  4 
and  all  of  lots  5  and  6  in  block  30,  according 
to  the  official  plan  of  said  city." 

After  completing  the  description  of  the 
property,  included  in  said  petition,  the  fol- 
lowing language  is  used:  **But  so  much  of 
the  said  property  as  is  contained  in  blocks 
15  and  16  of  the  present  plan  of  the  said  city 
are  excepted  as  having  been  conveyed  by 
one  Daniel  O'Connor,  commissioner,  to  Ste- 
phen L.  Cowan."  Mr.  O'Connor  was  again 
appointed  commissioner,  and  made  sale  of 
a  number  of  said  lots.  He  reported  that  he 
had  made  sale  of  the  portion  of  blocks  29 
and  30,  covered  by  description  in  the  peti- 
tion, to  Malcolm  McKenzie,  describing  the 
same  as  follows:  **Beginning  at  the  inter- 
section of  the  southern  line  of  what  is  des- 
ignated on  the  plan  of  the  city  of  Wilming- 
ton as  Wright  street  and  the  low-water  line 
of  the  eastern  shore  of  the  Cape  Fear  river, 
running  thence  an  easterly  course  with  the 
southern  line  of  the  so-called  Wright  street 
as  shown  on  said  plan,  1,650  feet,  more  or 
less,  to  the  western  line  of  Front  street, 
thence  northwardly  along  the  western  line 
•f  said  Front  street  266  feet  and  9  inches, 
thence  south  78%  degrees  west  about  1,650 
feet,  more  or  less,  to  the  channel  of  the 
said  river  southwardly  about  247  feet,  more 
or  less,  to  a  point  in  said  river  channel 
where  it  would  intersect  with  the  southern 


line  of  said  so-called  Wright  street  if  ex- 
tended into  the  river,  thence  an  easterly 
course  to  the  point  of  beginning  on  the  east- 
ern shore  of  said  river.  The  above  embraces 
the  two  tracts  described  in  the  petition  as 
numbers  20  and  21,  with  the  intersecting 
streets  and  river  channel,  which  streets 
have  never  been  laid  out"  The  commis- 
sioner, thereafter,  reported  that:  "It  has 
been  ascertained  that  a  portion  of  said  prop- 
erty is  involved  in  a  complication  relative 
to  the  ownership  of  the  parties  to  this  pro- 
ceeding, as  to  certain  lands  on  what  is  called 
Wright  street  according  to  the  official  map 
of  the  city  of  Wilmington,  between  the  river 
frontage  and  Front  street."  He  reports 
that  the  purchaser  is  unwilling  to  take  said 
property  until  the  question  is  settled,  unless 
a  reduction  in  the  price  is  made.  There- 
upon a  decree  was  made  directing  the  com- 
missioner to  convey  to  the  purchaser  the 
portion  of  said  property  exclusive  of  the  "so- 
called  Wright  street"  at  a  reduced  i^ice. 
The  official  map  of  the  city  of  Wilmington 
referred  to  in  the  petition,  and  introduced 
in  evidence,  was  made  pursuant  to  an  act 
of  the  General  Assembly  in  1870  (Priv.  Laws 
1870-71,  p.  22,  c.  3).  It  shows  all  of  the 
streets  in  said  city,  with  number  of  blocks 
and  lots  in  each  block.  His  honor  found, 
in  addition  to  the  foregoing,  the  following 
facts:  "There  has  been  no  legal  proceeding 
had  by  the  defendant  city  to  condemn  the 
locus,  in  quo  in  this  action  to  the  public  use 
as  a  street;  and  the  court  finds  that  the 
defendant  city  has  never  opened  the  same 
as  a  street;  that  the  defendants,  or  those 
under  whom  they  claim,  have  never  in  fact 
by  any  acts  accepted  the  dedication  of  the 
same  as  a  public  street,  unless  the  deed  of 
Daniel  O'Connor,  commissioner,  to  Stephen 
L.  Cowan,  bearing  date  the  2d  day  of  Oc- 
tober, 1892,  operates  by  law  to  dedicate  as 
a  public  street  the  locus  in  quo;  and  that 
the  public  has  never  used  the  same  as  a 
public  street" 

The  defendant  shingle  company  claims 
under  S.  L*.  Cowan.  The  defendant  has  tres- 
passed on  said  land.  His  honor  upon  these 
findings  of  fact,  was  of  the  opinion  that  the 
deed  of  Daniel  O'Connor,  commissioner,  to 
Stephen  Lr.  Cowan,  hereinbefore  mentioned, 
does  not  operate  in  law  to  dedicate  the  locus 
in  quo  as  a  street;  and  thereupon  adjudges 
that  the  plaintiffs  are  the  owners  of  the 
strip  of  land  described  in  the  complaint,  and 
that  defendant  shingle  company  has  tres- 
passed thereon.  Judgment  was  rendered  for 
nominal  damages.  Defendants  excepted  and 
appealed. 

B.  El  Bryan,  for  appellant  Cooperage  Co. 
M.  Bellamy,  Jr.,  for  appellant  City  of  Wil- 
mington.   Meares  &  Ruark,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  Judgment  was  rendered  upon  the 
pleadings  against  the  defendant  city  of  Wll- 
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mlngton  at  a  former  term  of  the  court,  and 
exception  duly  noted.  The  appeal,  by  both 
defendants,  was  argued  at  this  term.  Be- 
fore discussing  the  merits  of  the  case,  it 
will  'be  well  to  notice  the  distinction  be- 
tween this  and  several  cases  In  our  Reports 
relied  upon  by  the  plaintiffs. 

In  Boyden  v.  Achenbach,  79  N.  0.  539,  the 
plaintiff  was  seeking  to  establish  a  right  to 
a  private  way.  It  is  true  that  in  the  opinion 
something  is  said  about  the  manner  in 
which  a  public  right  of  way  could  be  ac- 
quired by  prescription,  but  there  was  no 
suggestion  that  such  a  right  of  way  in  that 
case  was  dedicated.  In  Kennedy  v.  Wil- 
liams, 87  N.  C.  6,  the  right  to  a  public  path- 
way was  asserted  by  reason  of  long  user.  In 
both  cases  the  principle  was  announced  and 
enforced  that,  before  the  lands  of  a  private 
citizen  could  be  subjected  to  an  easement 
for  a  public  road  or  highway,  the  assertion 
by  the  pua)lic  authorities  of  such  claim  must 
be  shown  by  working,  etc. 

The  claim  of  the  defendants  in  this  case 
is  founded  upon  an  alleged  dedication  by  the 
owners  of  the  land  to  the  public  as  a  street 
We  know,  as  a  matter  of  history,  that  the 
city  of  Wilmington  is  one  of  the  oldest  mu- 
nicipalities in  the  state;  that  the  public 
streets  have  been  laid  out  and  used  in  Its 
corporate  limits  for  more  than  a  century. 
It  appears  from  the  evidence  in  this  record 
that  at  the  session  of  the  General  Assembly 
of  1870-71  (Prlv.  Laws  1870-71,  p.  22,  c.  3), 
an  act  was  passed  directing  the  aldermen 
to  cause  a  plan  of  said  city  to  be  made  on 
which  should  be  designated  the  lines  of  such 
streets  and  public  alleys  as  then  existed  and 
of  sucfi  as  might  be  established  by  them. 
The  act  directed  that  two  copies  be  made, 
one  of  which  should  be  deposited  in  the  of- 
fice of  the  Secretary  of  State,  and  the  other 
In  the  office  of  the  clerk  of  the  superior 
court  of  New  Hanover  county.  It  further 
appears,  by  reference  to  a  copy  of  the  map 
in  evidence,  that  Wright  street,  Front  street, 
and  Meares  street  are  laid  out  and  run 
through  plaintiffs'  property.  This  was  known 
to  plaintiffs  in  1892  when  they  filed  their  pe- 
tition for  a  sale  of  the  land  for  partition.  The 
beginning  point  is  located  at  a  marked  stone 
''at  the  foot  of  Meares  street"  A  line  is 
called  for  on  '*the  western  line  of  Front 
street,"  and  another  at  *'the  intersection 
with  the  southern  line  of  Wright  street" 
In  the  decree  directing  the  sale,  a  specific 
portion  of  the  property  is  directed  ito  be  sold 
for  a  fixed  sum— ''bounded  on  the  north  by 
Wright  street,  on  the  south  by  Meares  street, 
and  on  the  east  by  Front  street"  The  plat 
shows  that  this  property  thus  described  con- 
sists of  blocks  15  and  16.  The  same  descrip- 
tion is  set  forth  in  the  report  of  the  com- 
missioner and  the  decree  of  confirmation. 
The  commissioner,  in  the  deed  which  he  exe- 
cuted to  Cowan,  gives  a  more  specific  de- 
scription, concluding  with  the  words,  ''being 
all  of  blocks,  or  squares,  15  and  16,  accord- 


ing to  the  official  plan  of  said  city."  The 
plaintiffs  insist  that  the  use  of  these  words 
by  the  commissioner  was  without  authority 
and  did  not  bind  them.  Conceding  that  the 
commissioner  could  not,  by  his  deed,  extend 
or  change  the  boundaries  as  contained  in  the 
decree,  it  is  manifest  that  he  has  not  done 
so;  he  has  only  made  more  specific  and  cer- 
tain the  description  of  the  land  sold  by  him. 
Whatever  doubt  may  have  arisen  from  the 
language  used  in  the  first  proceeding  is  re- 
moved by  the  description  contained  in  the 
second.  The  portion  of  the  land  not  sold  is 
described  in  separate  blocks  or  squares,  each 
paragraph  concluding  with  the  words,  "ac- 
cording to  the  official  plan  of  said  city." 
This  language  is  repeated  30  times  in  the 
petition,  and  in  concluding  the  description  it 
is  said:  ''So  much  of  said  property  as  is 
contained  in  blocks  15  and  16  of  the  present 
plan  of  said  city  are  excepted  as  having 
been  conveyed  by  Daniel  O'Connor,  commis- 
sioner, to  Stephen  L.  Cowan."  Thus  we  have 
the  most  unmistakable  recognition  of  the 
existence  of  the  official  map  and  the  sale  of 
lots  described  in  accordance  with  it  The 
land  covered  by  streets  is  carefully  excluded 
ftom  the  description  of  the  lots  conveyed. 
It  does  not  appear  what,  if  any,  use  or  acts 
of  ownership  have  been  exercised  over  the 
strip  of  land  276  feet  in  length  and  66 
feet  in  width,  now  claimed  Ipy  plaintiffs, 
since  the  sale  of  blocks  15  and  16  to  Cowan 
in  1892  until  the  institution  of  this  action 
in  1904.  Conceding  the  facts  found  by  his 
honor,  what,  if  any,  effect  did  the  conduct  of 
plaintiffs,  in  respect  to  the  sale  of  the  prop- 
erty, have  upon  the  right  of  the  city  to  use, 
whenever  the  public  necessity  demanded, 
the  locus  in  quo  as  a  street? 

In  Shea  v.  Ottumwa,  67  Iowa,  39,  24  N.  W. 
582,  it  appeared  that  lots  had  been  sold  ac- 
cording to  a  map  "dividing  the  property  into 
town  lots,  and  dedicating  the  streets  to  pub- 
lic use."  Thirty  years  thereafter  the  city 
proposed  to  open  the  streets.  The  map  was 
not  recorded  as  the  statute  required.  Plain- 
tiff sought  to  recover  damages  from  the  city 
for  entering  upon  and  grading  the  streets. 
Beck,  C  J.,  after  saying  that  the  execution  of 
deeds  ''bounded  according  to  the  description 
of  the  plat"  would  establish  the  animus 
d^cUcandi  sufficient  to  establish  a  way  or 
street,  said:  "But  it  is  urged  that  there 
was  no  acceptance  of  the  dedication  by  the 
public,  or  by  the  city  for  the  public,  for 
more  than  30  years  after  the  dedication, 
when  the  street  was  graded.  It  is  shown 
that  the  street  remained  unindosed;  that 
the  land  was  rough  and  hilly,  and,  for  that 
reason,  it  was  used  but  little  by  the  pub- 
lic. It  appears  that,  when  the  wants  of  the 
public  demanded  it,  the  city  proceeded  to 
grade  the  street  at  the  point  in  dispute. 
It  would  not  do  to  hold  that  dty  streets 
dedicated  to  the  public  over  hilly,  rough 
land  would  revert  to  the  dedicator  If  they 
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were  not  Improved  and  used  by  the  public 
until  the  wants  of  the  public  travel  demand- 
ed it  •♦  •  They  have  not  been  used 
for  the  reason  that,  until  graded,  they  are 
incapable  of  use.  The  dedication  will  be 
presumed  to  have  contemplated  this  state  of 
things,  and  imposed  no  condition  on  the 
public  to  use  the  streets  until  the  public 
wants  demanded  and  secured  their  improve- 
ment" 

Bennett,  J.,  in  Schneider  v.  Jacob,  86  Ky. 
101,  5  S.  W.  350,  says:  **These  principles  ap- 
ply primarily  in  the  interest  of  purchasers 
of  lots  who  invest  their  money  upon  the  faith 
of  the  assurances  of  the  seller  that  the 
streets  and  alleys  which  are  defined  in  the 
plat,  and  which  are  called  for  in  the  deeds 
of  conveyance,  are  dedicated  to  the  use  of 
the  purchasers  and  to  the  public.  The  pur- 
chasers Invest  their  money  with  the  assur- 
ance that  they  shall  have  all  the  advantages 
arising  from  the  streets  and  alleys  as  defined 
and  delineated  in  the  plat  or  plan  of  the 
newly  created  town;  and  that  these  streets 
and  alleys,  as  soon  as  lots  are  purchased, 
with  clear  reference  to  them,  become  irrevo- 
cably dedicated,  not  only  to  the  personal  con- 
venience and  necessities  of  the  purchasers, 
but  to  the  use  of  the  public.  And  although 
they  may  not  be  actually  opened  by  the  au- 
thority of  the  city  or  town,  although  they 
may  be  repudiated  as  public  thoroughfares  by 
the  city,  as  in  this  case,  and  different  streets 
and  alleys  opened  up  in  their  stead,  yet  the 
purchasers  of  the  lots,  with  clear  reference 
to  the  streets  and  alleys  as  defined  in  the 
map  or  plan,  are  entitled,  as  between  them 
and  the  seller,  to  the  benefits  of  the  dedica- 
tion. •  ♦  •  Where  the  land  is  laid  out  In 
town  lots  with  streets,  and  the  owner  sells 
a  lot  which  fronts  on  a  street,  and  the  deed 
calls  for  the  .street  as  the  front  boundary  of 
the  lot,  he  receives  a  full  consideration  for 
the  street  In  the  increased  value  of  the  lot." 

So,  In  Sherer  v.  Jasper,  93  Ala.  536,  9 
South.  585,  it  is  said:  *^The  general  rule 
that  where  a  landowner  lays  off  his  land  into 
blocks  and  lots,  setting  apart  and  designating 
certain  portions  as  streets,  with  a  view  of  es- 
tablishing a  town,  a  sale  of  lots  with  reference 
to  a  map  defining  and  delineating  the  streets 
is  a  complete  dedication  thereof  to  the  use 
of  the  purchasers  and  the  public,  governs 
when  the  proprietor  of  land  sells  and  conveys 
lots  in  conformity  and  with  reference  to  a 
city  map  on  which  his  land  is  so  laid  off. 
Such  sales  and  conveyances  are  a  recognition 
and  adoption  of  the  maps,  and  amount  to  a 
dedication  of  the  designated  street  to  public 
use,  of  which  the  purchase  of  lots  is  an  ac- 
c^tanoe.  It  is  not  necessary  that  the  street 
should  be  opened  at  the  time  of  the  sale  and 
conveyance." 

In  Trustees,  etc^  v.  Hobolcen,  83  N.  J.  Law, 
13,  97  Am.  Dec  696,  Depue,  J.,  a&ys:  "When, 
there  being  a  dty  map  on  which  the  land  is 
so  laid  off,  the  owners  adopt  such  maps  by  a 


reference  thereto,  his  acts  will  amount  to  a 
dedication  of  the  streets." 

In  Vanatt  y.  Jones,  42  N.  J.  Law,  561,  the 
owners  of  land  as  tenants  in  common  filed 
proceedings  for  partition,  adopting  and  recog- 
nizing a  map  on  which  streets  had  been  laid 
out  Partition  was  made.  Held,  that  the 
streets  were  dedicated  to  public  use. 

In  Derby  v.  Ailing,  40  Conn.  410,  streets 
were  laid  out  on  a  map,  but  not  opened,  and 
lots  sold  calling  for  them.  Seymore,  C.  J., 
said:  "The  public  enter  upon  a  part  in  the 
name  of  the  whole,  to  enjoy  the  parts  as, 
from  time  to  time,  such  enjoyment  of  them 
becomes  necessary.  This  is  carrying  into 
effect  the  manifest  intent  of  the  grantor,  and 
of  those  for  whose  benefit  the  grant  is  made, 
and  we  see  no  difficulty  in  allowing  this  in* 
tent  to  prevail  and  to  call  it  a  dedication  in 
preesenti,  to  be  carried  ioto  effect  in  f uturo." 
Henshaw  v.  Hunting,  67  Mass.  203;  Mayor, 
etc.,  V.  Canal  Company,  12  N.  J.  Bq.  547; 
Wright  V.  Tukey,  57  Mass.  290. 

The  decisions  of  this  court,  while  not  ex- 
actly in  point,  are  in  harmony  with  the  uni- 
form current  of  the  authorities  cited  in  hold- 
ing that  a  sale  of  lots  in  accordance  and  rec- 
ognition of  a  map  or  plat  in  which  streets 
are  laid  out  constitutes  a  dedication  of  the 
streets  to  the  use  of  the  purchasers  and  the 
public.  In  Moose  v.  Carson,  104  N.  0.  431, 
10  S.  B.  689,  7  Lu  R.  A.  548,  17  Am.  St  Rep. 
681,  the  streets  were  laid  out  and  the  lots 
sold  by  the  town.  It  was  held  that  the  own- 
ers of  lots  were  entitled  to  have  them  kept 
open.  Smith  v.  Goldsboro,  121  N.  G.  350,  28 
S.  B.  479,  and  Conrad  v.  Land  Co.,  126  N.  C. 
776,  -86  S.  B.  282.  In  Collins  v.  Land  Co.,  128 
N.  O.  563,  39  S.  B.  21,  83  Am.  St  Rep.  720, 
the  court  held  that,  when  the  lots  were  sold 
and  conveyed  by  referring  to  a  plat  in  which 
streets  were  laid  out,  the  map  became  a  part 
of  the  deed  as  if  it  were  written  therein.  In 
Hughes  V.  Clark,  134  N.  C.  457,  46  S.  E.  956, 
47  S.  E.  462,  it  was  held  that,  where  the 
deeds  conveying  the  lots  referred  to  a  map, 
the  purchasers'  rights  were  not  affected  by 
the  acceptance  or  nonacceptance  of  the  dedi- 
cation. It  was  held  in  that  case  that  the 
town  authorities  could  not,  as  against  an 
abutting  owner,  by  resolution  or  ordinance, 
narrow  the  street  as  laid  out  on  the  plat  or 
map.  The  more  recent  decisions  of  this  court 
cite  these  cases  with  approval.  The  inten- 
tion to  dedicate  the  land  covered  by  the 
streets,  as  indicated  on  the  map,  is  manifest- 
ed in  the  most  unmistakable  manner.  B'or 
what  other  purpose  did  the  parties  in  the 
partition  proceedings  carefully  exclude  the 
streets  from  the  description  in  the  deeds? 
It  cannot  be  contended,  with  reason,  that 
they  intended  to  sell  off  town  lots  and  hold 
the  strips  of  66  feet  between  them  for  the 
purpose  of  preventing  ingress  and  egress  to- 
and  from  the  lots.  Without  the  streets,  lots 
of  66  feet  width  were  of  little  value.  It  will 
be  observed,  by  referring  to  the  map,  that  the- 
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blocks  are  306  feet  in  width  and  are  divided 
into  six  lots  making  each  66  feet  wide.  Hav- 
ing sold  the  lots  by  reference  to  the  official 
city  map,  the  dedication  is  complete  and  ir- 
revocable. Elliott  on  Roads  and  Streets,  131. 
The  dedication  is  not  confined  to  a  mere  pri- 
vate way  or  easement ;  it  is  to  the  public,  to 
he  enjoyed  under  the  control  of  the  city  au- 
thorities who  have  charge  of  the  streets. 
Trustees  v.  Hoboken,  supra.  The  attempt  to 
limit  the  dedication  made  in  1892  by  the  use 
of  the  words  *'8o-called  Wright  street"  cannot 
affect  the  rights  of  the  city  or  the  owners  of 
the  lots. 

Upon  the  facts  found  by  his  honor,  Judg- 
ment should  have  been  rendered  for  defend- 
ants. The  legal  title  of  Wright  street  is  in 
plaintiffs,  subject  to  an  easement  in  the  city 
to  use  the  land  as  and  for  a  public  street  to 
be  opened  and  subjected  to  regulation  as  the 
growth  of  the  city  demands.  The  defendant 
corporation,  in  using  it  in  the  manner  de- 
scribed in  the  complaint,  did  not  commit  a 
trespass.  The  judgment  will  be  set  aside  and 
judgment  entered  in  the  superior  court  of 
New  Hanover  that  defendants  go  without 
day,  etc.    Let  this  be  certified. 

Reversed. 


(150  N.  G.  648) 

SETTLE  et  aL  v.  SOUTHERN  RY.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     May  19, 
1909.) 

1.  Trial  (§  165*)— Taking  Case  fbom  Jubt— 
Motion  fob  Nonsuit  —  Effeot  of  Bvi- 

DENOS,  ' 

On  a  motion  for  nonsuit,  plaintiff's  evi- 
dence must  be  accepted  as  true,  and  construed 
in  the  light  most  fovorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  S  374;  Dec.  Dig.  §  165.*] 

2.  Explosives  (§  12*)— Injubies  fboic  Blast- 
ing—Actions--Suffioiengt  OF  Evidence. 

In  an  action  for  damages  to  plaintiff's 
house  from  blasting  operations  conducted  by 
defendants,  evidence  held  sufScient  to  warrant 
tile  Bubmiasion  of  the  case  to  the  jury. 

[Ed.  Note.— For  other  caaea,  see  EzplosiveB, 
Dec.  Dig.  §  12.*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Ward,  Judge. 

Action  by  Thomas  Settle  and  others  against 
the  Southern  Railway  Company  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Wells  &  Swain,  for  appellants.  J.  a  Mar- 
tin, J.  H.  Merrlmon,  and  J.  G.  Merrimon,  for 
appelleea 

BROWN,  J.  This  action  was  originally 
instituted  against  the  Southern  Railway  Com- 
pany and  the  above-named  defendants,  Yan- 
dle  Bros.,  Cha&  Yandle  Company,  and  Charles 
Yandle,  contractors,  for  damages  to  plain- 
tUTs  house  from  blasting  operations  con- 
ducted by  the  said  contractors.  In  construct- 
ing a  traclL  for  the  railway  company.    The 


suit  was  not  prosecuted  against  the  latter, 
and  judgment  was  obtained  against  the  con- 
tractors. The  jury  found  that  the  defend- 
ants were  guilty  of  negligence,  and  that  the 
property  of  plaintiffs  had  been  Injured  by 
reason  thereof.  The  only  exception  Is  to  the 
refusal  of  the  court  to  nonsuit  the  plaintiffs. 
On  such  motion  the  plaintiff's  evidence  must 
be  accepted  as  true,  and  construed  in  the 
light  most  favorable  to  him.  Mllheiser  v. 
Leatherwood,  140  N.  C.  235,  52  S.  B.  782. 
There  is  much  more  than  a  scintilla  of  evi- 
dence in  this  case.  The  plaintiff's  house 
was  injured  by  concussions  and  vibrations, 
which  were  the  result  of  blasting.  Rocks 
weighing  200  pounds  were  hurled  a  great  dis- 
tance, and  across  the  French  Broad  river. 
No  attempt  was  made  to  confine  the  blasts, 
or  to  smother  them.  In  making  the  blasts 
as  much  as  eight  kegs  (over  200  pounds  of 
];)Owder)  and  20  sticks  of  dynamite  were 
used  at  a  time.  The  evidence  is  much  stron- 
ger than  the  evidence  in  Blackwell  v.  Rail- 
road, 111  N.  C.  151,  16  S.  E.  12,  17  L.  R.  A. 
729,  32  Am.  St  Rep.  786,  and  Kimberly  v. 
Howland,  143  N.  C.  398,  55  S.  E.  778.  We 
are  not  prepared  to  say  that  there  is  no  evi- 
dence of  negligence  sufficient  in  probative 
force  to  be  submitted  to  a  jury. 

The  motion  to  nonsuit  was  properly  over- 
ruled. 

No  error. 

WALKER,  J.,  did  not  sit  on  the  hearing  of 
this  appeaL 


050  N.  C.  686) 

FORTUNE  et  al.  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     May  21, 
1909.) 

1.  CaBBIEBS  (I  346*)— INJUBY  TO  PSBSON  Ao- 
OOICPANTINO     PaSSENOEB  —   CONTBIBTTTOBT 

Negligence— Evidence, 

Evidence  held  to  show  plaintiff,  who  ac- 
companied her  husband  to  a  train  upon  which 
he  was  to  depart,  and  who  was  injured  in  so 
doing,  was  not  negligent. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  346.*] 

2.  Cabbiebs  (I  304*)— Pebtow  Accompanying 
Passengeb— Duty  of  Cabbibb. 

Though  plaintiff  was  not  a  passenger  to- 
wards whom  the  carrier  was  bound  to  exercise 
the  highest  degree  of  care,  yet,  it  helng  a  cus- 
tom to  allow  persons  to  accompany  passengers 
to  trains,  she  was  on  the  premises  by  the  car- 
rier's implied  invitation^  and  was  not  a  mere 
trespasser,  and  the  carrier  was  bound  to  exe]> 
cise  ordinary  care  for  her  safety. 

[E>1.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1111;    Dec.  Dig.  {  804.*] 

Appeal  from  Superior  Court,  Haywood 
County;   Peebles,  Judge. 

Personal  injury  action  by  Connie  E.  For- 
tune and  others  against  the  Southern  Rail- 
way Company.  Findings  for  plaintiffs  were 
set  aside  and  a  nonsuit  allowed,  and  plaln- 
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tiffs  appeal.    Reversed  and  remanded,  with 
directions   to  enter  Judgment  for  plaintiff. 

Action  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  received  by  plain- 
tiff Connie  E.  Fortune  caused  by  the  negli- 
gence of  the  defendant.  The  cause  was  tried 
at  July  term.  1908,  of  the  superior  court  of 
Haywood  county,  his  honor,  Judge  Peebles, 
presiding.    These  Issues  were  submitted. 

"(1)  Was  the  plaintiff  C.  E.  Fortune  in- 
jured by  the  negligence  of  the  defendant  as 
alleged  in  the  complaint?    Answer:    Yes. 

"(2)  Did  the  plaintiff  Connie  E.  Fortune 
by  her  own  negligence  contribute  to  her  in- 
jury as  alleged  in  the  answer?  Answer: 
No. 

(3)  What  damage,  if  any,  is  plaintiff  Con- 
nie E.  Fortune  entitled  to  recover?  Answer: 
Three  hundred  and  fifty  dollars." 

Thereupon  his  honor,  upon  the  ground 
that  he  had  committed  an  error  in  not  sus- 
taining defendant's  motion  to  nonsuit,  set 
aside  the  findings  of  the  jury  and  allowed 
the  motion,  from  which  judgment  plaintiff 
appealed.  In  this  court  it  was  agreed  by 
counsel  that,  if  the  opinion  of  the  court 
should  be  with  the  plaintiff,  judgment  should 
be  entered  for  the  sum  assessed  by  the  jury. 

W.  B.  Ferguson,  Frank  Carter,  and  H.  C. 
Chedester,  for  appellants.  Moore  &  Rollins, 
for  appellee. 

BROWN,  J.  The  evidence  in  this  case  tends 
to  prove  that  the  plaintiff  accompanied  her 
husband  to  defendant's  station  at  Waynes- 
vllle  for  the  purpose  of  seeing  him  off  as  a 
passenger  for  Ashevllle.  For  the  purpose 
of  accommodating  the  Increased  travel  in 
summer,  defendant  had  daily  an  extra  coach 
left  at  a  certain  place  on  the  side  track  close 
to  the  station  at  Waynesvllle,  which  was  at- 
tached to  the  train  when  It  arrived  at 
Waynesvllle  from  the  West  It  was  cus- 
tomary to  open  this  extra  coach  some  ten 
minutes  before  train  time,  and  to  permit 
passengers  to  enter  it  On  the  date  of  the 
injury  the  car  was  standing  at  the  usual 
place  on  the  side  track  where  passengers 
were  accustomed  to  board  it  The  plaintiff 
and  her  husband  stepped  on  the  platform  of 
this  car  with  the  view  of  entering  it,  about 
two  minutes  before  train  time,  but,  finding 
the  door  locked,  they  were  on  the  point  of 
stepping  off,  when  the  collision  occurred 
which  caused  the  plaintlflTs  injury.  They 
were  not  on  the  platform  exceeding  two 
minutes.  At  this  time  there  was  a  large 
concourse  of  persons  at  the  station  waiting 
for  the  train.  Under  these  conditions,  and 
just  as  plaintiff  and  her  husband  were  about 
to  leave  the  platform,  an  engine  was  run 
into  the  side  track  at  a  dangerous  rate  of 
speed,  variously  estimated  by  the  witnesses 
at  from  15  to  30  miles  an  hour,  and  was 
caused  to  strike  a  car  standing  at  the 
station  platform,  and  to  drive  it  against  the 
car  upon  which  plaintiff  and  her  husband 


were  standing  with  such  force  that  the  ends 
of  the  two  cars  buckled  and  rose  from  the 
track,  and  the  shock  threw  the  plaintiff 
down  and  injured  her. 

The  learned  counsel  for  defendant  in  his 
argument  before  this  court  rested  his  defense 
very  largely  upon  the  defense  of  contributory 
negligence  upon  the  part  of  the  plaintiff  In 
attempting  to  enter  the  car.  We  do  not 
think  there  is  any  foundation  for  such  de- 
fense upon  the  facts  of  the  case.  The  evi- 
dence discloses  no  negligent  conduct  upon 
the  part  of  the  plaintiff  while  on  the  car 
which  in  the  least  degree  contributed  to  the 
injury  she  received.  It  will  not  be  contend- 
ed in  this  day  and  generation  that  it  is  neg- 
ligence for  a  wife  to  escort  her  husband  to 
the  station  and  to  board  a  car  momentarily 
to  bid  him  good-bye.  The  defense  must 
properly  rest  upon  the  theory  that  the  plain- 
tiff was  on  the  car  without  defendant's  con- 
sent, and  that,  being  a  trespasser,  the  de- 
fendant owed  her  no  duty  except  to  refrain 
from  willful  injury,  and  therefore  as  to  her 
is  guilty  of  no  negligent  conduct  This  view 
of  the  evidence  is  properly  presented  under 
the  first  issue.  It  is  undoubtedly  true  that 
if  plaintiff  had  been  a  trespasser,  stealing 
a  ride,  as  in  Bailey's  Case  (N.  C.)  62  S.  Ek 
912,  or  a  huckster  entering  the  train  to  sell 
his  wares,  as  in  Peterson's  Case,  143  N.  C. 
263,  55  S.  E.  618,  8  L.  R.  A.  (N.  S.)  1240,  118 
Am.  St.  Rep.  799,  she  could  not  recover.  But 
plaintiff  was  not  in  any  sense  a  trospasser, 
and  under  the  circumstances  of  this  case 
her  presence  on  the  car  platform  was  neith- 
er wrongful  nor  negligent  Her  presence 
there  was  not  wrongful,  because  a  wife  who 
escorts  a  husband  or  a  husband  a  wife  to 
a  seat  on  a  railway  train  is  not  a  mere  tres- 
passer to  whom  the  company  owes  no  duty 
except  to  abstain  from  willful  injury.  It 
is  true  plaintiff  was  not  a  passenger  towards 
whom  the  defendant  was  bound  to  exercise 
the  highest  degree  of  care,  but  she  was  on 
its  premises  by  its  implied  invitation,  and 
it  was  bound  to  exercise  ordinary  care  for 
her  safety.  Railway  companies  owe  this 
duty  at  least  to  those  who  in  practice  they 
allow  to  accompany  passengers  in  order  to 
see  them  off  on  trains  without  asking  spe- 
cial permission.  Railroad  v.  Lawton,  55 
Ark.  428,  18  S.  W.  543,  15  li.  R.  A.  434,  29 
Am.  St  Rep.  48;  Packet  Co.  v.  Wilson,  95 
Tenn.  1,  31  S.  W.  737;  Hutchinson  on  Car- 
riers, «  237;  Whitley  v.  Railroad,  122  N. 
O.  987,  29  S.  E.  783;  Morrow  v.  Railway, 
134  N.  C.  92.  46  S.  B.  12;  Moore  v.  Rail- 
road, 119  Mich.  613,  78  N.  W.  666.  This 
implied  inyitation  and  consequent  duty  to 
those  who  impelled  by  ties  of  relationship 
and  affection  go  to  "welcome  the  coming  or 
speed  the  parting  guest"  is  foimded  on  rec- 
ognized social  observances  which  have  be- 
come a  universal  and  inseparable  concomi- 
tant of  modern  railway  traffic. 

Nor  do  we  think  the  husband  and  wife 
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were  wholly  unwarranted  In  attempting  to 
enter  the  car  at  the  time  and  nnder  the 
^rcmnstances  In  evidence.  •  The  car  was  an 
«xtra  coach  brought  up  every  morning  from 
Ashevllle,  and  left  at  Waynesvllle  for  the 
afternoon  train  returning  tiiere.  It  usually 
remained  at  the  station  on  the  sljde  track 
at  the  place  the  accident  occurred.  It  was 
the  defendant's  custom  to  open  the  car  at 
that  place  10  minutes  before  train  time,  and 
passengers  for  AshevlUe  at  once  boarded  It, 
and,  upon  arrival  of  the  train,  It  was  coupled 
on.  In  accordance  with  this  custom,  In- 
augurated and  permitted  by  defendant,  plain- 
tiff and  her  husband  boarded  the  .car  two 
minutes  before  train  time  in  order  that  he 
might  secure  a  seat.  Finding  It  locked,  they 
started  back  to  the  station,  remaining  on 
the  car  platform  in  all  not  more  than  two 
minutes,  but  were  caught  In  the  collision. 
There  is  no  evidence  that  they  lingered  on 
the  platform  unduly  long  or  did  any  act  that 
a  person  of  reasonable  prudence  would  not 
be  expected  to  do  under  the  circumstances. 
We  think  his  honor's  first  impressions  of 
this  case  were  the  best. 

The  cause  is  remanded,  with  direction  to 
enter  judgment  for  the  damages  ($350)  as- 
sessed by  the  Jury. 

Reversed. 


<JU50  N.  c.  M4) 

McDEVirr  V.  McDBVITT. 

(Supreme  Court  of  North  Carolina.     May  19, 
1909.) 

Partition  (§  94*)~-Pboceedinos— Repobt  of 

COVMISSIONEBS— ObJEGTIGHS. 

Commissionere  in  partition  divided  the  land 
and  filed  their  report,  and  within  20  days  there- 
after defendant  notified  the  clerk  that  he  de- 
sired to  file  exceptions  to  the  report,  whereapon 
the  clerk  made  and  signed  the  following  mem- 
orandum: "♦  •  •  The  defendant  comes  into 
conrt  and  objects  to  the  report  of  the  commis- 
sioners in  this  cause  and  asks  that  the  same  be 

not  confirmed,  this  the day  of  May,  1908." 

Thereafter  amended  exceptions  setting  out  va- 
rious grounds  why  the  report  should  not  be  con- 
firmed were  filed  with  the  clerk  without  objec- 
tion. Held,  that  it  was  error  for  the  clerk 
thereafter  to  confirm  the  report  upon  the  ground 
that  no  exception  had  been  filed  within  20  days 
from  the  filing  of  the  report 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  §  94.*; 

Appeal  from  Superior  Court,  Madison  Coun- 
ty;  Ferguson,  Judge. 

Action  by  Alfred  McDevltt  against  George 
McDevltt.  From  an  order  of  the  clerk  of 
court  confirming  a  report  of  commissioners 
in  partition  proceedings  defendant  appealed 
to  the  superior  court,  where  the  order  was 
aifirmed,  and  defendant  appeals.  Reversed 
and  remanded  to  the  clerk,  with  directions 
to  give  notice  to  the  parties  fixing  a  day, 
and  hear  the  report  and  exceptions  thereto. 

W.  W.  Zachary,  for  appellant  Cudger  & 
McBlroy,  for  appellee. 


BROWN,  J.  This  was  a  special  proceed- 
ing begun  before  the  clerk  of  the  superlof 
court  of  Madison  county  for  the  purpose  of 
partitioning  land  between  tenants  in  com- 
mon. There  was  a  decree  entered  up  by 
consent  appointing  commissioners  to  divide 
the  land.  The  commissioners  proceeded  on 
the  16th  day  of  May  1908,  to  divide  the  lands 
and  filed  their  report  on  the  20th  day  of 
May,  1908.  During  the  month  of  May,  1908, 
and  before  the  20  days  for  filing  exceptions 
had  expired,  the  defendant  went  to  the  clerk 
and  notified  him  that  he  desired  to  file  ex- 
ceptions to  the  said  report,  whereupon  the 
clerk  in  the  presence  of  the  defendant  made 
the  following  memorandum:  "George  Mc- 
Devltt, the  defendant  comes  into  court  and 
objects  to  the  report  of  the  commissioners 
in  this  cause  and  asks  that  the  same  be  not 

confirmed,  this  the day  of  May,  1908* 

J.  H.  White,  C.  S.  C."  On  July  13,  1908,  the 
defendant,  through  his  counsel,  filed  amend- 
ed exceptions  setting  out  various  grounds 
why  the  report  should  not  be  confirmed.  The 
amended  exceptions  were  received  by  the 
clerk  without  objection,  and  the  matter  re- 
mained in  statu  quo  until  October  15,  1908, 
when  the  clerk  confirmed  the  report  upon 
the  ground  that  no  exception  had  been  filed 
within  20  days  from  the  filing  of  the  report 
The  clerk's  Judgment  upon  appeal  was  af- 
firmed by  the  judge  of  the  superior  court 

This  court  has  held  in  Floyd  v.  Rook,  128 
N.  C.  10,  38  S.  E.  83,  that  exceptions  must 
be  filed  within  the  20  days  after  the  report 
is  filed.  But  we  do  not  construe  either  the 
decision  or  the  statute  as  forbidding  amend- 
ments to  the  exceptions  after  the  expira- 
tion of  that  time.  Nor  are  we  prepared  to 
hold  that  the  clerk  upon  good  cause  shown 
may  not  extend  the  time  for  filing  excep- 
tions. In  this  case,  however,  the  defendant 
did  except  and  object  to  the  report  within 
the  20  days,  and  later  on  filed  amended  ex- 
ceptions without  objection.  They  were  re- 
ceived by  the  clerk  and  filed  by  him,  there- 
by signifying  his  official  consent  to  such 
amendments.  They  remained  on  file  for 
several  months,  and,  when  the  cause  was 
heard  on  October  15th,  the  derk  erred  in  not 
considering  them  on  their  merits. 

The  cause  is  remanded  to  the  clerk,  with 
directions  to  give  notice  to  plaintiffs  and  de- 
fendants, fixing  a  day,  and  hear  the  report 
and  exceptions  thereto. 

Reversed. 


(150  N.  C.  6S8) 
FOSTER  et  ux.  v.  LEE. 

(Supreme  Court  of  North  Carolina.     May  19, 
1909.) 

Pebpetuitibs   (§   6*)— Restraint  upon  Al- 
ienation. 

A  will  devised  land  to  testator's  daughter 

and  her  heirs  forever,  and  provided  In  the  next 

I  item   that:     "The   above-described   lands   shall 
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not  b«  disposed  of  bat  shall  descend  to  the 
children  of  mj  above-mentioned  daughter." 
Held,  that  the  fee-simple  estate  conveyed  to  the 
daughter  by  the  first  item  was  not  converted 
into  a  life  estate  by  the  subsequent  provision, 
which  gave  no  devise  to  the  grandchildren,  but 
was  simply  an  attempted  restraint  upon  aliena- 
tion, void  as  against  public  policy. 

[E3d.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  U  4r^66;   Dec.  Dig.  §  6.*] 

Appeal  from  Superior  Ck)urt,  Polk  County; 
Adams,  Judge. 

Action  by  R.  M.  Foster  and  wife  against 
Joseph  Lee.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

S.  Gallert  and  Simpson  &  Bomar,  for  ap- 
pellant.   J.  E.  Shlpman,  for  appellees. 

CLARK,  C.  J.  The  sole  question  presented 
by  this  appeal  Is  whether  Clara  May  Foster 
is  owner  in  fee  of  the  land  contracted  to  be 
conveyed  by  her,  and  can  convey  a  good  title 
thereto.  It  is  agreed  that  J.  M.  Hamilton 
died  seised  and  possessed  of  the  premises. 
By  Item  4  of  his  will  he  devised  the  land  In 
question  to  his  daughter  "Clara  May  Foster, 
wife  of  R.  M.  Foster,  and  her  heirs  forever.*' 
By  item  5  he  provided  that  the  "above-de- 
vised lands  shall  not  be  disposed  of  but  shall 
descend  to  the  children  of  my  above-mention- 
ed daughter."  Item  4  gave  the  plaintiff 
Clara  May  a  fee  simple.  The  »words  of  item 
6  did  not  convert  this  into  a  life  estate. 
There  Is  no  devise  to  the  grandchildren. 
There  fs  simply  an  attempted  restraint  upon 
alienation,  which  Is  contrary  to  public  policy 
and  void.  This  is  settled  by  a  long  line  of 
authorities,  but  it  is  sufficient  to  refer  to 
Wool  V.  Fleetwood,  136  N.  C.  460,  48  S.  E. 
785,  67  L.  R.  A.  444,  a  recent  case  iu  which 
the  subject  is  fully  discussed  and  authorities 
cited  by  Mr.  Justice  Walker.  It  is  admitted 
that  Clara  May  Foster  has  not  Incumbered 
or  conveyed  the  premises.  His  honor  proper- 
ly held  that  she  owned  the  land  in  fee,  and 
had  a  right  to  convey  the  same,  and  rendered 
judgment  against  her  vendee  for  the  purchase 
money. 

No  error. 


(ISO  N.  C.  700) 

VADEN  V.  NORTH  CAROLINA  R.  CO. 

(Supreme  Court  of  North  Carolina.     May  21, 
1909.) 

1.  Raiijioads  (8  397*)— INJURIES  to  Pebsow 
ON  Teack  —  Actions— Evidence— Admissi- 
bility. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate, who  was  struck  hy  a  car  shunted  onto 
a  switch  track,  evidence  that  there  was  much 
passing  by  school  children,  factory  hands,  and 
citizens  generally  along  the  street  near  which 
the  accident  occurred,  and  in  the  vicinity  there- 
of, was  properly  admitted,  as  it  tended  to  show 
a  condition  that  should  have  put  the  railroad 
company  on  notice  as  to  the  necessity  for  cau- 
tion. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  «  397.»] 


I  Z  Raiuboads  (I  805*)— INJUBIES  to  Pbbsons 

ON  Track- Flying  Switch. 
!         To  make  a  **nying  switch"  on  a  railroad 
track  across  or  tilong  a  street  of  a  populous 
I  town  is  negligence  per  se. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
I  Cent.  Dig.  I  1256;   Dec.  Dig.  §  365.*] 

I      Appeal    from    Superior   Court,    Guilford 

I  County;   Long,  Judge. 

I      Action  by  Chas.  E.  Vaden,  administrator^ 

,  against  the  North  Carolina  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    No  error. 

Wilson  &  Ferguson,  for  appellant    W.  P. 
,  Bynum,  Jr.,  and  R.  C.  Strudwlck,  for  appel- 
lee. 

BROWN,  J.  The  defendant  in  apt  time 
entered  a  motion  to  nonsuit,  which  the  court 
overruled,  and  defendant  excepted. 
I  The  undisputed  evidence  tends  to  prove 
that  the  intestate,  a  boy  13  years  of  age, 
was  struck  and  killed  on  defendant's  tracks 
by  a  car  which  had  been  shunted  onto  the 
switch  track,  and  was  moving  quite  rapidly 
towards  Tomlinson  street  crossing.  The  car 
had  no  brakeman  on  it,  and  had  been  "kick- 
ed" onto  the  track  by  the  engine,  thereby 
making  what  Is  called  a  **flying  switch." 
The  switch  tracks  were  located  in  a  popu- 
lous part  of  the  city  of  High  Point,  and  the 
intestate  was  killed  immediately  In  front 
of  Tomlinson's  factory,  where  he  worked. 
The  evidence  for  plaintiff  tends  to  prove  that 
he.  was  killed  about  30  feet  from  where  Tom- 
linson street  crosses  the  tracks.  The  evi- 
dence for  defendant  locates  him  further 
from  the  crossing.  All  the  evidence  shows 
that  these  switch  tracks  were  situated  In  a 
populous  part  of  the  city,  and  adjacent  to, 
and  close  by,  factories  where  many  persona 
of  all  ages  were  employed.  At  the  time  the 
intestate  was  killed,  the  factory  had  just 
closed  for  the  day,  and  the  employes  were- 
filling  the  streets  and  crossings.  The  court 
permitted  evidence  to  the  effect  that  there 
is  much  passing  by  school  children,  factory 
hands,  and  citizens  generally  along  Tomlin- 
son street,  and  in  the  vicinity  of  the  acci- 
dent, to  which  defendant  excepted.  We  see 
no  objection^to  this  evidence.  It  tended  to 
establish  conditions  that  should  have  put 
the  defendant  on  notice  as  to  the  necessity 
for  caution  in  moving  its  cars  at  this  point. 
Railroad  v.  Smith,  93  Ky.  449,  20  S.  W.  392, 
18  L.  R.  A.  66.  This  case  presents  none  of 
the  features  of  Bailey's  Case  (N.  C)  62  S.  EL 
912.  The  Intestate  in  that  case  had  wrong- 
fully entered  the  switching  yards,  and  climb- 
ed on  the  tender  of  an  engine,  and  was  kill- 
ed in  a  collision.  Making  "flying  switches'* 
on  the  railway  tracks  and  sidings  running 
across  and  along  the  streets  of  populous 
towns  is  per  se  gross  negligence,  and  has 
been  so  disclosed  by  all  coiu*t«  in  this  coun- 
try, and  by  text-writers   generally.     It  la 
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stated  In  one  of  the  beet  known  text-books 
that  the  use  of  a  running  switch  in  a  high- 
way, in  the  midst  of  a  populous  town  or  vil- 
lage, is  of  itself  "an  act  of  gross  and  crim- 
inal negligence  on  the  part  of  the  company.'* 
Sherman  &  Red.  Neg.  (3d  Ed.)  »  466;  Wil- 
son V.  Railroad,  142  N.  O.  333,  55  S.  E.  257; 
Allen  V.  Railroad,  145  N.  C.  214,  68  S.  B. 
1061;  Bradley  v.  Railroad,  126  N.  0.  742,  36 
S.  E.  181.  In  the  voluminous  notes  to  Rail- 
road V.  Smith,  18  L.  R.  A.  66»  cited  above, 
will  be  found  Innumerable  cases  selected 
from  many  courts  of  last  resort,  condemning 
the  practice  of  makipg  flying  switches  along 
the  streets  of  towns  and  cities,  and  pro- 
nouncing such  practice  per  se  negligence. 

Upon  the.  issue  of  contributory  negligence 
upon  the  part  of  a  child  18  years  of  age  we 
think  his  honor's  instructions  are  clearly  in 
line  with  what  we  have  laid  down  at  this 
term  in  Baker  v.  Railroad,  64  S.  E.  506,  and 
that  in  all  respects  he  followed  well-settled 
precedents. 

We  have  examined  all  the  exceptions,  and 
think  it  would  be  of  no  value  to  discuss  them 
seriatim.  It  would  be  traveling  over  ground 
that  has  been  much  traveled  before. 

We  find  in  the  record  no  reversible  error. 

No  error. 


{150  N.  c.  69i) 

CURRIER  V.  W.  M.  RITTER  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     May  21, 

1909.) 

1.  Master  and  Servant  (§  42*)— Coufbnsa- 
TiON— Wrongful  Discharge. 

Where  an  employ^  is  engaged  for  one  year, 
and  is  wrongfully  discharged  before  the  expira- 
tion of  that  time,  he  is  entitled  to  damages  for 
such  wrongful  discharge,  less  what  he  might 
have  earned  upon  reasonable  effort.  «  - 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  54-56 ;  Dec.  Dig-.  §  42.*] 

2.  Master  and  Servant  (S   20*)— Term  or 
CoNTRAcrr. 

If  no  time  Is  fixed  In  a  contract  of  employ- 
ment, and  there  is  no  stipulated  period  of  pay- 
ment, the  contract  may  be  terminated  at  the 
will  of  either  party. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  19;   Dec.  Dig.  §  20.*] 

Appeal  from  Superior  Court,  Macon  Coun- 
ty;  Peebles,  Judge. 

Action  by  C.  a  Currier  against  the  W.  M. 
Ritter  Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Robertson  &  Benbow  and  Busbee  &  Bus* 
bee,  for  appellant.  Shepherd  &  Shepherd, 
Fred  S.  Johnston,  and  L.  O.  Bell,  for  appel- 
lee. 

BROWN,  J.  The  material  points  In  this 
appeal  are  embraced  in  the  second  and  fourth 
issues;  that  is  to  say^  whether  there  was  a 
contract  of  employment  for  the  entire  year 
of  1907.  The  action  is  brought  upon  the 
assumption  that  there  was  such  a  contract 


of  employment,  and  the  plaintiff  seeks  to  re- 
cover damages  for  the  entire  year,  although 
he  did  no  work  after  the  first  few  days  in 
July,  1907.  If  there  were  such  a  contract^ 
and  he  was  wrongfully  discharged,  he  would 
be  entitled  to  such  damages,  less  what  he 
might  have  earned  upon  reasonable  effort 
Smith  V.  Lumber  Co.,  142  N.  C.  26,  54  S.  B. 
788,  5  L.  R.  A.  (N.  S.)  439.  His  honor  in- 
structed the  Jury  that  upon  the  letters  and 
other  undiluted  testimony  there  was  no 
such  contract  for  the  entire  year  of  1907,  but 
that  the  employment  was  from  month  to 
month.  It  is  admitted  that  the  correctness 
of  this  ruling  is  the  only  question  presented. 

In  contracts  for  personal  service  the  Eng- 
lish rule  is  that,  when  no  time  is  fixed  and 
no  stipulation  as  to  payment  made,  it  is  pre- 
sumed  to  extend  for  a  year.  In  this  coun- 
try, when  no  time  is  fixed,  and  no  stipulated 
period  of  payment  made,  the  contract  is  ter- 
minated at  the  will  of  either  party.  20  A. 
&  E.  Cy.  14;  Solomon  v.  Sewerage  Co..  142 
N.  C.  445,  55  S.  B.  300,  0  L.  R.  A.  (N.  S.) 
391;  Edwards  v.  Railroad,  121  N.  C.  490,  28 
S.  B.  137.  The  evidence  of  the  contract  is 
wholly  in  writing,  in  the  form  of  correspond- 
ence, and  there  is  no  evidence  of  any  otlier 
contract  subsequent  thereto.  We  think  bis 
honor's  interpretation  of  the  letters  is  cor- 
rect, and  in  accord  with  the  case  of  Ed- 
wards V.  Ralhroad»  121  N.  O.  490,  28  &  B. 
137. 

No  error. 

(160  N.  C.  638) 

GREENLEE  v.  GREBNLSB  €ft  al.^ 

(Supreme  Court  of  North  Carolina.*  May  19, 
1909.) 

1.  Refebence  (§  100*)—Repobt— Exceptions 
—Right  to  WnnDRAW. 

Where  defendants  filed  exceptions  to  a 
referee's  report,  and  demanded  a  jury  trial,  and 
plaintiff  filed  exceptions  only,  defendants  could 
withdraw  their  exceptions  and'  demand  for  a 
jury,  and  request  a  hearing  on  plaintiff's  excep- 
tions, and  they  were  not  precluded  from  doing 
so  by  plaintifrs  withdrawal  of  objection  to  the 
demand  for  a  jury. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Dec.  Dig.  I  100.*] 

2.  Appeal  and  Ebrob  (|  91*)— Decisions  Re- 
viewable—Substantial   Rights. 

No  appeal  lies  from  an  order  permitting? 
parties  to  withdraw  their  exceptions  to  a  ref- 
eree's report  and  their  demand  for  a  jury,  un- 
der Clark's  Code,  {  548,  allowing  an  appeal 
from  a  judicial  order,  involving  a  matter  of  law 
or  legal  inference,  which  affects  a  substantial 
right,  or  which  determines  the  action  and  pre- 
vents a  judgment  from  which  an  appeal  might 
be  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  §§  612-641 ;  Dec.  Dig.  §  91^] 

Appeal  from  Superior  Court,  McDowell 
County;  Ferguson,  Judge. 

Action  hy  J.  M.  Greenlee,  administrator, 
against  J.  Harvey  Greenlee  and  others. 
Judgment  for  defendants, '  and  plaintiff  ap- 
peals.   Affirmed. 
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A.  C.  Avery  and  W.  T.  Morgan,  for  appel- 
lant   Pless  &  Winbome,  for  appellees. 

CLARK,  C.  J.  The  defendants  filed  ex- 
ceptions to  the  report  of  the  referee,  and  de- 
manded a  jury  trial.  The  plaintiff  filed  ex- 
ceptions, but  made  no  such  demand.  The 
defendants  asked  leave  to  withdraw  their 
exceptions  and  demand  for  Jury  trial,  and 
that  the  plaintiff^s  exceptions  be  heard.  The 
plaintiff  insisted  that,  although  he  had  not 
asked  for  a  jury  trial,  and  had  no  exceptions 
which  he  desired  submitted  to  the  jury,  yet 
because  defendants  had  made  such  demand, 
and  the  plaintiff  had  consented  to  defend- 
ants' having  it,  the  court  could  not  permit 
the  withdrawal  of  either  the  exceptions  or 
the  demand  for  the  jury,  and  insisted  that, 
although  he  was  satisfied  with  the  findings 
of  fact,  the  defendants  having  said  they 
were  not,  they  had  to  fight  further  wheth- 
er they  so  desired  or  not  This  is  the  whole 
case.  The  plaintiff  withdrew  his  objection 
to  the  defendants*  demand  for  a  jury  trial. 
If  this  had  any  effect,  it  was  against  the 
plaintiff.  It  could  not  estop  the  defendants 
from  withdrawing  their  exceptions  or  their 
demand  for  a  jury  trial.  The  plaintiff,  hav- 
ing excepted  to  the  order  permitting  the  de- 
fendants to  withdraw  their  exceptions  and 
their  demand  for  a  jury,  insisted  on  an  im- 
mediate appeal.  His  honor  properly  ruled 
that  no  appeal  lay  from  such  order,  but 
that  the  plaintiff  could  note  his  exception, 
which  would  come  up  for  review  on  this  ap- 
peal from  the  final  judgment  Clark's  Code 
(8d  Ed.)  §  546^  pp.  733,  734. 

Affirmed* 

(150  N.  C.  €80) 

MORGANTON  HARDWARE  CO.  et  id.  ▼. 
MORGANTON  GRADED  SCHOOL  et  al. 

(Supreme  Court  of  North  Carolina.     May  19, 
1909.) 

Mechanics*  Liens  (§  13*)  — Property  Sub- 
ject TO  Lien— Public  Property.* 

A  public  school  building,  title  to  which 
is  vested  in  a  board  of  trustees,  is  not  sub- 
ject to  a  mechanic's  lien  for  material  famished 
for  its  construction;  the  statute  not  showing 
an  intention  to  extend  the  lien  to  public  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §  15;    Dec  Dig.  S  IS.**] 

Appeal  from  Superior 'Court,  Burke  Coun- 
ty; Ferguson,  Judge. 

Action  by  the  Morganton  Hardware  Com- 
pany and  others  against  the  Morganton  Grad- 
ed School  and  others.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.    Reversed. 

Avery  &  Ervin,  for  appellants.  Riddle  & 
Huffman,  S.  J.  Ervin,  and  J.  T.  Perkins,  for 
appellees. 

WALKER,  J.  The  plaintiffs  furnished  ma- 
terials to  L.  W.  Cooper,  who  had  contracted 


to  build  a  schoolhouse  for  the  defendant  the 
Morganton  graded  school,  and  they  filed  and 
now  claim  a  lien  upon  the  building  for  the 
materials  so  furnished. 

The  only  question  for  our  consideration  is 
whether  a  public  school  building  is  subject 
to  a  statutory  Hen  for  materials  furnished 
for  its  construction.  This  question  we  must 
answer  in  the  negative,  if  we  apply  the  prin- 
ciple declared  in  former  decisions  of  this 
court,  and  are  governed  by  the  great  weight 
of  authority  In  other  jurisdictions.  Snow  v. 
Commissioners,  112  N.  C.  336,  17  S.  B.  176; 
Gastonia  v.  Engineering  Co.,  131  N.  C.  363, 
42  S.  E.  857.  In  27  Cyc  p.  25,  it  is  said  that 
such  a  lien  does  not  attach  to  public  school 
buildings,  and  many  authorities  are  cited  in 
the  notes  to  sustain  the  proposition.  In  Neal 
V.  Trustees,  121  Ga.  208,  48  S.  E,  978,  it  is 
said:  '*As  a  general  rule,  in  the  absence  of 
some  expression  in  the  statute  making  it  evi- 
dent that  the  Legislature  intended  it  so  ta 
apply,  a  mechanic's  lien  statute  will  not  be 
construed  to  give  a  lien  upon  public  build- 
ings or  other  public  property  devoted  to  pub- 
lic use.  Thus  a  lien  cannot  be  acquired  or 
enforced  against  a  public  school  building  or 
the  lot  on  which  It  is  situated,  a  courthouse* 
a  city  hall,  a  public  bridge  which  is  part  of 
a  public  highway,  or  the  waterworks  of  a 
municipality.  In  some  cases  the  reason  giv- 
en for  this  rule  is  that  to  hold  otherwise 
would  be  contrary  to  public  policy,  while  in 
others  the  rule  has  been  considered  to  be 
based  upon  the  fact  that  the  ordinary  meth- 
ods provided  by  statute  for  the  enforcement 
of  the  lien  cannot  be  pursued  against  public 
property,  and  hence,  there  being  no  mode  of 
enforcing  the  lien,  it  cannot  exist ;  and  it  has 
also  been  held  that  the  provisions  of  the 
mechanic's  lien  law  could  not  be  applied  to 
public  school  buildings  because  the  relation 
sustained  by  a  school  district  to  the  school 
property  was  not  that  of  owner  within  the 
meaning  of  the  statute,  and  hence  a  contract 
with  tl)e  district  could  not  give  rise  to  the 
lien"— citing  20  Am.  &  Eng.  Enc.  295,  296. 
The  counsel  admitted  that,  as  a  general  rule,. 
a  public  building  is  not  the  subject  of  a  lien 
for  work  done  or  materials  furnished  in  the 
absence  of  some  expression  in  the  statute 
showing  the  intention  of  the  Legislature  to  be 
otherwise;  but  they  contended  that  the  rule 
did  not  apply  when  the  title  to  the  property 
is  vested  in  a  board  of  trustees.  This  con- 
tention is  fully  answered  in  the  case  of  Neal 
V.  Trustees,  just  cited  and  especially  in  Trus- 
tees V.  City  Counsel,  90  Ga.  634,  17  S.  E.  61» 
20  L.  R.  A.  151,  where  it  is  said:  "In  view 
of  the  legislation  to  which  we  have  referred, 
there  can  be  no  question  as  to  the  public 
character  of  the  Institution  originally.  The 
property  vested  in  the  trustees  was  public 
property,  and  was  committed  to  them  for  a 
public  purpose.  No  private  interest  of  any 
kind  was  acquired.    The  beneficial  interest 
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was  in  the  public,  and  the  trustees  were 
merely  agents  of  the  state  for  the  administra- 
tion of  the  fund  and  the  management  of  the 
Institution.  Since  that  time  there  has  been 
no  legislation  changing  the  public  character 
of  the  trust  or  parting  with  the  control  of  the 
state  over  the  institution  of  the  fund  con- 
nected with  it  Mere  noninterference  with 
the  control  exercised  by  the  trustees  could 
not  affect  the  rights  of  the  state  or  divest  the 
institution  or  the  property  of  its  public  char- 
acter." 

The  question  Is  carefully  discussed  in  Fat- 
out  V.  Board  of  School  Commissioners,  102 
Ind.  232,  1  N.  E.  394,  where  the  court,  citing 
Board  v.  O'Connor,  86  Ind.  531,  44  Am.  Rep. 
338,  says:  "In  the  mechanic's  lien  law  of 
this  state  there  is  no  proyision  to  the  effect 
that  such  a  lien  may  be  acquired  or  enforced 
upon  or  against  public  property  held  for  pub- 
lic use;  and,  in  the  absence  of  such  a  provi- 
sion, we  must  hold  in  conformity  with  the 
weight  of  authority  elsewhere  that  such  a 
lien  can  neither  be  acquired  nor  enforced 
upon  or  against  such  property  held  for  such 
use.  The  doctrine  of  the  case  last  cited  is 
decisive,  as  it  seems  to  us,  of  the  question  we 
are  now  considering  adversely  to  the  validity 
of  the  mechanic's  lien  which  Fatout  claims 
to  have  acquired,  and  is  seeking  to  enforce 
upon  and  against  the  public  schoolhouse 
erected  by  him  in  the  case  in  hand ;  for  there 
is  no  public  property  held  for  a  more  sacred 
public  use  than  a  public  schoolhouse  of  a- 
public  school  corporation  under  the  Constitu- 
tion and  laws  of  this  state."  In  Lessard  v. 
Inhabitants  of  Revere,  171  Mass.  294.  50  N. 
B.  533,  the  same  conclusion  was  reached, 
which  was  based  upon  a  full  citation  of  the 
authorities.  Holmes,  J.,  for  the  court,  said 
that  "the  general  current  of  decisions  is 
against  the  lien  when  the  property  upon 
which  it  [the  lien]  is  asserted  is  held  for  pub- 
lic use."  We  do  not  find  anything  in  our 
statute  indicating  a  purpose  on  the  part  of 
the  Legislature  to  change  the  general  rule  of 
law  as  thus  established  by  the 'decisions  of 
the  courts  in  other  states,  and  as  we  think, 
also,  by  the  decisions  of  this  court 

The  court  erred  in  adjudging  upon  the  find- 
ings of  fact  that  the  plaintiffs  had  acquired 
any  lien  upon  the  property  of  the  defendant 
the  Morganton  graded  school,  and  its  Judg- 
ment as  to  that  defendant  is  therefore  re- 
versed.   Reversed. 

050  N.  C.  862) 

STATE  V.  LUNSFORD. 

(Supreme  Court  of  North  Carolina.     May  19, 
1909.) 

1.  Indictment  and  Information  (§  71*)  — 

Sufficiency— Certainty. 

The  indictment  or  warrant  under  which  one 
is  prosecuted  must  set  forth  the  accusation  with 
sufficient  certainty  to  enable  the  court  to  deter- 
mine what  offense  has  been  committed,  and  to 
know  what  punishment  may  be  imposed  in  case 
of  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent.  Dig.  §§  193,  IM;  Dec 
Dig.  I  71.»J 


2.  Intoxioatxnq  Lxquobs  (§  198*)— Cbiminal 

Prosecution— WARRAiNT— Sufi- I  cUiNc-y. 
An  affidavit  and  warrant,  charging  an  un- 
lawful sale  of  liquor  in  a  city  before  prohibi- 
tion   became   effective   therein,    must   allege    a 
sale  without  a  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  218;  Dec.  Dig.  §  198.*J 

3.  Municipal  Corporations  (§  639*)— Viola- 
tion OF  Ordinances- Warrant  and  Affi- 
D  A  vn>— Sufficiency. 

A  prosecution  for  the  violation  of  a  munici- 
pal ordinance  cannot  be  sustained,  where  the 
warrant  and  accompanying  affidavit  do  not  set 
forth  the  ordinance  nor  describe  it,  nor  refer  to 
it  in  any  way  sufficient  to  identify  it 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatioDS,  Cent  Dig.  §§  1406-1409;  Dec. 
Dig.  S  639.*] 

4.  Intoxicating  Liquors  (j  198*)— Criminal 
Prosecutions— Affidavit  and  Warrant- 
Sufficiency. 

Where  the  warrant  and  accompanying  affi- 
davit charging  an  unlawful  sale  of  liquor  do  not 
show  whether  the  sale  was  in  violation  of  the 
state  law  or  a  municipal  ordinance,  no  valid 
judgment  can  be  pronounced. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  $  218;  Dec  Dig.  $  19a*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Ward,  Judge. 

Jim  Luusford  was  convicted  of  selling  liq- 
uor contrary  to  law,  and  he  appeals.  Judg- 
ment arrested. 

Indictment  for  selling  whisky  In  the  city  of 
Asheville  contrary  to  law,  tried  on  appeal 
from  police  court  of  the  city  of  Asheville. 
The  procedure  undes  which  conviction  was 
had  Is  shown  In  the  affidavit  and  warrant 
appearing  In  the  record  as  follows: 

"North  Carolina,  Buncombe  County.  City 
of  Asheville,  Police  Justice's  Court  Charge: 
Violation  of  Ordinance  No.  State.  E.  C.  Mc- 
Connell  maketh  oath  that  on  the  26th  day  of 
September,  1908,  in  the  city  of  Asheville,  N. 
C,  Jim  Lunsford  did  unlawfully  and  will- 
fully sell  spirituous,  vinous,  and  malt  liquors 
to  one  Zeb  D.  Grant,  in  violation  of  City  Or- 
dinance No.  State,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state.    B.  C.  McConnell. 

"Sworn  to  and  subscribed  before  me  this 
the  26th  day  of  September,  1908.  G.  S.  Rey- 
nolds, Police  Justice. 

"State  of  North  Carolina  to  the  Chief  of 
Police  or  Any  Policeman  of  the  City  of  Ashe- 
ville, or  Other  Lawful  Officer  of  Said  City- 
Greetings:  We  command  you  to  arrest  the 
body  of  Jim  Lunsford,  and  him  safely  keep, 
80  that  you  have  him  before  me  at  9  o'clock, 
a.  m.,  on  the  28th  day  of  September,  1908, 
then  and  there  to  answer  the  charge  above 
set  forth.    G.  S.  Reynolds.  Police  Justice. 

**To  the  Chief  of  Police  or  Any  Other 
Policeman  or  Other  Lawful  Officer  of  the 
City  of  Asheville-rGreetings:  You  are  here- 
by commanded  to  summon  the  following  wit- 
nesses to  appear  before  G.  S.  Reynolds, 
police  justice  of  the  city  of  Asheville,  at  the. 
time  and  place  named,  for  the  return  of  the 
within  warrant  and  summons,  to  testify  as 
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to  the  charge  contained  In  the  within  affida- 
vit and  warrant,  and  to  testify  on  the  mat- 
ters mentioned  in  the  within  summons,  and 
not  depart  from  the  court  without  leave: 
Zeb  D.  Grant,  J.  H.  Fore,  Frankie  Davis,  W. 
A.  Webb.    G.  S.  Reynolds,  Police  Justice. 

•The  within  warrant  received  this  26th  day 
of  September,  1908.  Executed  26th  day  of 
September,  1908,  by  arresting  Jim  Lunsford 
and  bringing  him  before  G.  S.  Reynolds,  P.  J., 
for  trial  at  9  o'clock,  a.  m.,  28th  day  of  Sep- 
tember.    E.  C.  McConnell,  Policeman." 

Under  this  procedure,  the  defendant  was 
tried,  convicted  and  sentenced  by  the  police 
Justice  to  pay  a  fine  of  $100.  Having  ap- 
pealed to  tie  superior  court,  defendant  was 
there  again  convicted  and  sentenced  to  im- 
prisonment for  eighteen  months,  and  assign- 
ed to  work  the  public  roads  during  his  term. 
From  this  Judgment,  defendant,  having  duly 
excepted,  appealed  to  this  court. 

'        W.  P.  Brown,  for  appellant    The  Attorney 
General,  for  the  State. 

HOKE,  J.  While  the  statutes  in  this  state 
are  full  and  sufficient  to  cure  all  formal  de- 
fects in  the  procedure  Incident  to  a  criminal 
prosecution,  the  requirement  remains  that  in 
any  and  every  such  prosecution,  whether  by 
indictment  or  warrant,  either  alone  or  in 
connection  with  the  accompanying  affidavit 
the  defendant  shall  be  informed  of  the  ac- 
cusation against  him;  and  this  accusation 
must  be  set  forth  with  sufficient  certainty  to 
enable  the  court  to  say  what  offense  has  been 
committed,  an4  to  know  what  punishment 
may  be  imposed  in  case  of  conviction.  Hen- 
dersonville  v.  McMInn,  82  N.  C.  533 ;  Clark'e 
Criminal  Procedure,  150.  At  the  time  of 
this  occurrence  prohibition  had  not  gone  into 
effect  In  the  city  of  Asheville;  and,  in  order 
to  constitute  a  criminal  offense  in  that  lo- 
cality for  a  violation  of  either  the  state  or 
municipal  law,  it  was  required  that  the  sale 
of  spirituous  liquors  should  have  been  with- 
out license.  The  procedure,  therefore,  under 
which  this  conviction  was  had  is  fatally  de- 
fective, in  that  it  contains  no  allegation  of  a 
sale  without  license.  State  v.  Holder,  133  N. 
C.  709,  45  S.  E.  862.  Again,  while  the  war- 
rant and  accompanying  affidavit  give  indi- 
cation that  the  offense  charged  was  for  the 
violation  of  some  municipal  ordinance,  the 
ordinance  is  not  set  forth  or  described,  nor 
is  it  referred  to  in  any  way  sufficient  to 
Identify  it,  and,  for  this  reason,  a  prosecu- 
tion cannot  be  sustained  under  It  as  an  of- 
fense ag.ninst  a  municipal  regulation. 

Referring  to  this  position,  as  well  as  that 
first  stated,  in  McMlnn's  Case,  supra,  Ashe, 
J.,  for  the  court,  said:  "The  process  under 
which  the  defendant  was  arrested  Is  so  de- 
fective in  form  and  substance  as  not  to  war- 
rant the  Judgment  pronoimced  upon  him  in 
the  court  below.  It  should  have  set  out  the 
ordinance,  but  Instead  of  doing  so  it  charges 
the  defendant  with  the  violation  of  one  of 
the  ordinances  of  the  town  of  Henderson ville 


—prohibiting  the  sale  of  Intoxicating  liquors 
— ^implying  that  there  was  more  than  one  or- 
dinance of  the  town  on  that  subject  Which 
did  he  violate?  If  it  was  intended  to  be  a 
criminal  prosecution,  the  warrant  is  the  in- 
dictment; and  every  indictment  must  state 
the  facts  and  circumstances  constituting  the 
offense  with  such  certainty,  that  the  defend- 
ant may  be  enabled  to  determine  the  species 
of  the  offense  with  which  he  is  charged.  In 
order  that  he  may  know  how  to  prepare  hia 
defense,  and  that  the  court  may  be  in  no 
doubt  as  to  the  Judgment  It  should  pronounce 
if  the  defendant  be  convicted.  Archb.  Cr. 
PI.  42,  43."  Further,  in  State  v.  Lytle,  138 
N.  C.  738,  51  S.  E.  66,  we  have  held  that, 
under  certain  circumstances,  one  and  the 
same  act  or  sale  may  constitute  distinct  of- 
fenses, the  one  being  in*  violation  of  a  state 
law,  and  the  other  of  a  town  ordinance  re- 
quiring a  municipal  license;  and,  if  it  be 
conceded  that  such  a  condition  obtains  here, 
on  conviction  under  this  warrant  as  it  now 
stands,  the  court  is  unable  to  determine 
whether  the  punishment  should  be  imposed 
for  the  one  offense  or  the  other,  and  there- 
fore no  valid  Judgment  can  be  pronounced. 

For  the  reasons  indicated,  we  are  of  opin- 
ion that  the  Judgment  against  the  defendant 
should  be  arrested,  and  it  is  so  ordered. 

Judgment  arrested. 

(150  N.  C.  855) 

McMANUS  ▼.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     May  19. 
1909.) 

1.  Nuisance  (§  72*)—* 'Public  Nuisance"— 
Private  Rights— Special  Damages. 

The  doctrine  that  a  private  citizen  can 
only  recover  damages  by  reason  of  a  public 
nuisance  by  showing  some  injury  peculiar  to 
himself,  and  differing  in  kind  and  degree  from 
that  suffered  by  the  public  generally,  applies 
onlj  to  that  class  of  nuisances  which  are,  in 
strictness,  public  nuisances,  without  more — i.  e., 
an  unlawful  interference  with  a  public  right,  a 
right  enjoyed  by  the  general  public,  as  in  case 
of  user  of  a  public  highway;  but  the  doctrine 
does  not  obtain  where  the  nuisance,  though  pub* 
lie  from  its  extent  and  placing,  by  its  very 
existence  involves  the  invasion  of  the  personal 
and  private  rights  of  individuals. 

[Ed.  Note.— For  other  cases,  see  Nuisance. 
Cent  Dig.  §§  164-169;  Dec.  Dig.  §  72.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5799-5804.] 

2.  Nuisance  (§  72*)—EviDENCE--**MiXBD  Nur- 

BANCES.** 

In  nuisances  of  this  second  class,  some- 
times termed  "mixed  nuisances,"  an  actionable 
wrong  arises  in  favor  of  all  persons  who  come 
within  its  effects  and  influence,  and  whose 
rights  of  person  or  property,  are  injuriously 
affected,  and  it  is  not  required,  to  sustain  such 
an  action,  that  the  person  injured  should  es- 
tablish damage  different  in  kind  and  degree 
from  others  in  like  circumstances,  however  nu- 
merous they  may  be.  The  right  of  action  in 
such  case  is  sustained  by  showing  the  existence 
of  appreciable  damage  to  the  plaintiff,  whether 
such  damage  be  special  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  §§  164-169;  Dec.  Dig.  $  72.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4547.] 


«For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  Id07  to  date,  ft  Reporter  Indozet 
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3.  NUIAANOB    (li    4,    71*)  —  IBBBPABABUB    IN- 

JUBY— Nominal  Damaoes. 

To  sustain  an  action  for  a  naisance,  nub- 
lic  or  private,  which  does  not  involve  the  phys- 
ical invasion  of  the  property  of  another,  it  is 
always  required  to  be  shown  that  some  appre- 
ciable damage  has  been  suffered,  or  that  some 
serious  or  irreparable  injury  is  threatened ;  and, 
unless  this  is  made  to  appear,  a  right  to  nomi- 
nal damages  does  not  arise. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  §§  4,  71.*] 

4.  Nuisance  (§  76*)— Action  for  Damages- 
Issues  Insufficient  —  Judgment  —  New 
Trial. 

In  an  action  to  recover  damages  for  a 
"mixed  nuisance,"  where  the  defendant  answer- 
ed, denying  the  existence  of  the  alleged  nui- 
sance, and  also  denying  that  the  plaintiff  was 
the  owner  or  lawful  occupant  of  property  adja- 
cent thereto,  or  within  its  influence,  and  two 
issues  were  submitted— (1)  as  to  the  existence 
of  the  nuisance;  and  (2)  as  to  the  existence  of 
special  damages— and  the  verdict  on  the  first  is- 
sue established  the  existence  of  the  nuisance 
and  on  the  second  issue  negatived  the  existence 
of  special  damage,  the  plaintiff  was  not  entitled 
to  judgment  on  such  a  verdict,  because  no  dam- 
age to  him  of  any  kind  was  shown  to  exist, 
and  80  far  as  appears  he  may  not  own  any 
property  adjacent  to  the  nuisance  or  injurious- 
ly affected  by  it;  nor  should  the  defendant 
have  judgment,  for  the  reason  that,  in  order 
to  sustain  his  action  for  the  alleged  injury, 
plaintiff  is  not  required  to  show  special  dam- 
age—that is,  damage  differing  in  kind  and  de- 
gree from  others  injuriously  affected  by  the 
nuisance— but  only  that  the  nuisance  exists  and 
that  he  has  suffered  damage  thereby.  The  two 
questions  submitted,  therefore,  did  not  deter- 
mine all  the  essential  and  issuable  facts  in- 
volved in  the  action,  and  the  cause  should  be 
referred  to  another  jury  on  issues  adequate 
and  fully  determinative  of  the  controversy. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec  Dig.  §  76.*] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Councill,  Judge. 

Action  by  R.  G.  McManus  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

There  was  allegation,  with  evidence,  on 
the  part  of  plaintiff,  tending  to  show  that 
plaintiff  was  the  owner  of  a  dwelling  house 
and  tenement  property  adjacent  to  the  Old 
Rock  Quarry,  in  the  city  of  Charlotte,  and 
that: 

"(3)  In  or  about  the  year  1890  the  said  de- 
fendant, or  Its  grantors,  leased  and  let  the 
said  tract  or  lot  of  land  in  the  city  of  Char- 
lotte for  the  purpose  of  opening  a  rock  quar- 
ry, and  the  said  defendant  has  knowingly, 
carelessly,  and  unlawfully  permitted,  allow- 
ed, and  tolerated  its  lessee,  the  city  of  Char- 
lotte, to  open  up  a  rock  quarry  on  said 
tract  or  lot  of  land,  and  to  maintain  a  nui- 
sance upon  said  premises,  and  Is  now  permit- 
ting, allowing,  and  tolerating  a  nuisance  to 
exist  and  to  be  maintained  on  said  premises, 
as  hereinafter  set  out  in  this  complaint. 

••(4)  That  the  city  of  Charlotte,  about  the 
year  1890,  commenced  to  open  up  a  rock 
quarry  on  defendant's  said  tract  or  lot  of 
land,  and  continued  to  so  use  said  premises 
as  a  rock  quarry  until  some  time  during  the 


year  19Q6,  when  it  ceased  to  use  said  premi- 
ses as  a  rock  quarry. 

.**(5)  That  while  operating  the  rock  quarry 
on  said  premises  the  city  of  Charlotte  used 
violent  explosives,  blasting  the  rock,  throw- 
ing large  pieces  of  rock  upon  the  house  of 
this  plaintiff,  which  blasting  of  rock  damaged 
plaintiff's  dwelling  by  causing  the  plastering 
to  fall  from  the  walls,  by  making  great  holes 
in  the  roof,  and  by  damaging  the  outside 
walls,  the  said  excavation  reaching  within  a 
few  feet  of  the  plaintiff's  premises  on  South 
College  street,  and,  at  the  time  of  ceasing  to 
use  said  premises  as  a  rock  quarry  a  large 
and  dangerous  excavation  was  left  open,  said 
excavation  being  from  40  to  50  feet  deep,  and 
about  100  yards  wide,  and  about  125  yards 
long;  the  said  excavation  being  left  exposed 
and  unprotected. 

"(6)  That  since  the  city  of  Charlotte  aban- 
doned the  use  of  the  rock  quarry,  the  defend- 
ant has  permitted  water  to  collect  and  re- 
main In  said  excavation  from  5  to  30  feet 
In  depth,  much  of  the  water  being  emptied 
from  different  parts  of  the  city,  which  water 
In  said  excavation  becomes  stagnant,  emitting 
an  unwholesome  odor,  to  the  discomfort  and 
annoyance  of  this  plaintiff  and  his  tenants. 

"(7)  That  after  the  city  abandoned  the  use 
of  said  rock  quarry,  the  defendant  permitted, 
allowed,  and  tolerated  the  city  to  haul  and 
throw  into  said  excavation  street  cleanings, 
rotten  eggs,  decayed  fish,  dead  chickens,  dead 
cats,  and  various  other  filth,  and  dead  car- 
casses, from  all  portions  of  the  city,  which, 
together  with  the  stagnant  water,  sent  forth 
and  emitted  nauseous  and  loathsome  odors, 
making  the  plaintiff's  property  almost  unin- 
habitable, causing  sickness,  making  the  plain- 
tiffs tenants  to  abandon  the  property,  and 
greatly  reducing  the  rental  value  of  all  the 
plaintiff's  property. 

**(8)  That  besides  a  good  dwelling  house, 
the  plaintiff  has  on  said  lot  a  small  dwelling 
house,  and  several  other  buildings  for  busi- 
ness purposes;  and,  on  account  of  the  nui- 
sance allowed  and  permitted  by  the  defendant 
on  said  adjoining  lot,  as  above  set  out,  this 
plaintiff  has  been  unable  to  rent  or  get  any 
substantial  income  from  some  of  these  build- 
ings. 

"(9)  That  the  defendant  is  guilty  of  a 
wrongful  and  unlawful  act  in  maintaining, 
permitting,  and  allowing  said  nuisance,  above 
set  but,  to  exist  on  its  lot  or  tract  of  land, 
on  account  of  which  this  plaintiff  has  suffer- 
ed, and  continues  to  suffer,  special  and  pe- 
culiar damages,  being  an  adjoining  lot  owner, 
and  not  only  has  he  been  damaged  In  his 
health,  but  he  has  been,  and  Is,  greatly  dam- 
aged in  his  property  rights  and  Interests,  in 
that  the  market  value  of  his  said  property 
and  the  Income  therefrom  has  been  greatly 
decreased  and  diminished  on  account  of  the 
maintenance  of  said  nuisance — all  to  his 
great  damage  in  the  sum  of  $2,000." 

There  was  general  denial  on  the  part  of 
defendant  of  the  essential  portions  of  the 
complaint,  and  evidence  tending  to  support 
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fiame.  On  Issues  submitted,  the  Jurjc  render- 
ed the  following  verdict: 

"(1)  Did  the  defendant  maintain,  or  pennit 
to  be  maintained,  on  the  premises  a  public 
nuisance  as  alleged  in  the  complaint? 

"Answer:    *Yes.' 

"(2)  What  special  damages,  if  any,  has  the 
plaintiff  suffered  on  account  of  said  nuisance? 

"Answer:    'Nothing.' " 

On  the  verdict,  both  plaintiff  and  defendant 
having  moved  for  Judgment,  the  court  signed 
Judgment  for  plaintiff,  ordering  an  abatement 
of  the  nuisance  within  10  months,  and  de- 
fendant, the  Southern  Railway,  excepted  and 
appealed. 

W.  B.  Rodman  and  TUlett  &  Guthrie,  for 
appellant  Plummer  Stewart  and  Burwell  & 
Causler,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
It  is  very  generally  held,  uniformly  so  far 
as  we  have  examined,  both  here  and  else- 
where, that  in  order  for  a  private  citizen  to 
sustain  an  action,  by  reason  of  a  public  nui- 
sance, he  must  establish  some  damage  or  in- 
Jury  special  and  peculiar  to  himself,  and  dif- 
fering in  kind  and  degree  from  that  suffered 
in  common  with  the  general  public.  Pedrick 
V.  Ry.,  143  N.  C.  485,  55  S.  B.  877,  10  L.  R.  A. 
(N.  S.)  554.  This  limitation  on  a  right  of 
action,  so  expressed  in  many  well-considered 
decisions,  must  be  understood  to  apply  in 
strictness  where  the  wrong  complained  of 
insists  in  the  unlawful  interference  with 
some  public  right,  a  right  held  by  a  plaintiff 
in  common  with  all  members  of  a  community, 
and  does  not  obtain  when  a  public  nuisance 
involves  also  the  invasion  of  the  private  right 
of  the  litigant.  In  these  cases  a  person  who 
is  injured  in  some  substantial  right  of  person 
or  property  is  not  deprived  of  his  action  be- 
cause the  wrong  done  is  so  extensive,  and  of 
such  a  character  and  placing,  that  it  amounts 
to  an  indictable  offense.  This  apparent  ex- 
ception may  perhaps  be  referred  to  the  more 
general  rule,  at  first  stated,  by  considering 
that  any  and  all  persons,  who  come  within 
the  sphere  and  influence  of  a  nuisance  to  an 
extent  that  subjects  them  to  an  injury  of  the 
kind  stated,  suffer  the  special  or  peculiar 
damage  required  to  the  maintenance  of  an 
action  by  the  individual.  Mr.  Wood,  in  his 
work  on  Nuisances,  so  treats  the  question 
(Wood  on  Nuisances  [2d  Ed.]  §  16),  referring 
cases  coming  within  the  exception  to  the  head 
of  mixed  nuisances ;  public  "in  that  they  pro- 
duce injury  to  many  persons,  or  all  the  pub- 
lic, and  private  because  at  the  same  time 
they  produce  a  special  and  particular  injury 
to  private  rights,  which  subjects  the  wrong- 
doer to  indictment  by  the  public,  and  also  to 
damages  at  the  suit  of  the  person  injured." 

The  distinction  to  which  we  were  adverting 
is  very  well  brought  out  in  the  case  of  Wes- 
son V.  Washburn,  95  Mass.  95,  90  Am.  Dec. 
181,  in  which  it  was  held:  "Private  Action 
for  Nuisance  General  in  Its  Operation. — ^Ac- 
tion will  lie  against  owners  of  a  mill  for  in- 


juring plaintiff's  dwelling  by  shaking  and  jar- 
ring the  same,  and  surrounding  it  with  noi- 
some odors  and  vapors,  although  all  the  other 
residents  of  that  locality  have  suffered  like 
injury.  The  rule  that,  where  the  right  in- 
vaded or  impaired  is  a  common  and  public 
one,  which  every  subject  of  the  state  may  use 
and  enjoy,  an  individual  action  does  not  lie 
does  not  apply  to  cases  where  the  alleged 
wrong  is  done  to  private  property,  or  the 
health  of  individuals  is  injured,  or  their  com- 
fort destroyed,  by  the  carrying  on  of  offen- 
sive trades,  or  the  creation  of  noisome  smells 
or  disturbing  noises,  no  matter  how  extensive 
or  numerous  may  be  the  instances  of  discom- 
fort or  injury  to  persons  or  property  thereby 
occasioned."  And  In  the  opinion  Chief  Jus- 
tice Bigelow,  speaking  to  this  question,  said: 
"Where  a  public  right  or  privilege  common 
to  every  person  in  the  community  is  inter- 
rupted or  interfered  with,  a  nuisance  Is  creat- 
ed, by  the  very  act  of  interruption  or  inter- 
ference, which  subjects  the  party  through 
whose  agency  it  is  done  to  a  public  prosecu- 
tion, although  no  actual  injury  or  damage 
may  be  thereby  caused  to  any  one.  If,  for 
example,  a  public  way  is  obstructed,  the  ex- 
istence of  the  obstruction  is  a  nuisance,  and 
punishable  as  such,  even  if  no  inconvenience 
or  delay  to  public  travel  actually  takes  place. 
It  would  not  be  necessary,  In  a  prosecution 
for  such  a  nuisance,  to  show  that  any  one 
had  been  delayed  or  turned  aside.  The  of- 
fense would  be  complete,  although  during  the 
continuance  of  the  obstruction  no  one  had 
had  occasion  to  pass  over  the  way.  The 
wrong  consists  in  doing  an  act  inconsistent 
with,  and  in  derogation  of,  the  public  or  com- 
mon right  It  is  in  cases  of  this  character 
that  the  law  does  not  permit  private  actions 
to  be  maintained  on  proof  merely  of  a  dis- 
turbance in  the  enjoyment  of  the  common 
right,  unless  special  damage  is  also  shown, 
distinct  not  only  in  degree,  but  in  kind,  from 
that  which  is  done  to  the  whole  public  by  the 
nuisance.  But  there  is  another  class  of  cases 
in  which  the  essence  of  the  wrong  consists 
in  an  invasion  of  private  right,  and  in  which 
the  public  offense  is  committed,  not  merely 
by  doing  an  act  which  causes  injury,  annoy- 
ance, and  discomfort  to  one  or  several  per- 
sons who  may  come  within  the  sphere  of  its 
operation  or  influence,  but  by  doing  it  in 
such  place,  and  in  such  manner,  that  the  ag- 
gregation of  private  injuries  becomes  so  great 
and  extensive  as  to  constitute  a  public  annoy- 
ance and  inconvenience,  and  a  wrong  against 
the  community,  which  may  be  properly  the 
subject  of  a  public  prosecution.  But  it  has 
never  been  held,  so  far  as  we  know,  that  in 
cases  of  this  character  the  injury  to  private 
property,  or  to  the  health  and  comfort  of  in- 
dividuals, becomes  merged  in  the  public 
wrong  so  as  to  take  away  from  the  persons 
Injured  the  right  which  they  would  other- 
wise have  to  maintain  actions  to  recover  dam- 
ages which  each  may  have  sustained  in  his 
person    or    estate   from    the   wrongful   act 


N.O.) 


M0MANU8  ▼.  SOUTHERN  RY.  00. 


769 


*  *  *  The  real  distinction  would  seem  to 
be  this:  That  when  the  wrongful  act  Is  of 
itself  a  disturbance  or  obstruction  only  to 
the  exercise  of  a  common  and  public  right, 
the  sole  remedy  is  by  public  prosecution,  un- 
less special  damage  is  caused  to  indlyiduals. 
In  such  case  the  act  of  Itself  does  no  wrong 
to  Indlyiduals  distinct  from  that  done  to  the 
whole  community.  But  when  the  alleged 
nuisance  would  constitute  a  private  wrong 
by  injuring  property  or  health,  or  creating 
personal  inconvenience  and  annoyance,  for 
which  an  action  might  be  maintained  in  fa- 
vor of  a  person  injured,  it  Is  none  the  less 
actionable  because  the  wrong  is  committed 
in  a  manner  and  under  circumstances  which 
would  render  the  guilty  party  liable  to  in- 
dictment for  a  common  nuisance."  See  Man- 
ufacturing Co.  V.  Railway,  117  N.  0,  679,  23 
8.  E.  43. 

The  nuisance  established  by  the  verdict 
on  the  first  issue  is  of  the  kind  considered 
in  the  opinion  just  quoted,  and  would  give 
a  right  of  action  to  any  and  all  persons  who 
come  within  its  influence  and  efl^ect,  to  the 
extent  of  suffering  injury  to  their  private 
rights,  either  of  person  or  property;  but 
plaintiff  is  not  entitled  to  the  judgment  given 
him  by  reason  of  the  verdict  on  the  second 
issue,  to  the  effect  that  no  special  damages 
have  been  suffered  by  plaintiff  on  account 
of  the  nuisance,  and  for  the  lack  of  any  find- 
ing or  fact  established  in  the  record  showing 
that  plaintiff  has  suffered  either  Injury  or 
damage  of  any  kind  done  or  threatened.  There 
is  evidence  on  the  part  of  plaintiff  tending 
to  show  both,  but  neither  has  been  authorita- 
tively established,  and  the  court  Is  not  at 
liberty  to  infer  or  act  upon  it  till  this  is 
done. 

Where  a  nuisance  has  been  established, 
working  harm  to  the  rights  of  an  individual 
citizen,  the  law  of  our  state  is  searching  and 
adequate  to  afford  an  injured  person  ample 
redress,  both  by  remedial  and  preventive 
remedies,  as  will  be  readily  seen  by  reference 
to  numerous  decislops  of  the  court  on  the 
subject  Revisal  1905,  §  825;  Cherry  v.  Wil- 
liams, 147  N.  0.  452,  61  S.  B.  267;  Pedrlck  v. 
Hallway,  supra;  Reybum  v.  Sawyer,  135  N. 
C.  328,  47  S.  B.  761,  65  L.  R.  A.  930,  102 
Am.  St  Rep.  655;  Manufacturing  Co.  v. 
Railway,  supra;  City  of  Raleigh  v.  Hunter, 
16  N.  C.  12;  Tarboro  v.  Blount,  11  N.  C. 
884,  15  Am.  Dec.  526;  Railway  v.  Fifth 
Baptist  Church,  108  U.  S.  317,  2  Sup.  Ct 
719,  27  L.  Ed.  739.  But  in  wrongs  of  the 
kind  presented  here,  not  Involving  any  physi- 
cal interference  with  the  personal  or  pro- 
prietary rights  of  another,  a  recovery  can- 
not be  bad,  even  for  nominal  damages,  by 
simply  showing  that  a  nuisance  has  been 
created  or  maintained;  but  plaintiff  must 
go  further,  and  show  that  it  has  injuriously 
affected  him  in  some  substantial  rlgbt,  or 
there  is  imminent  danger  that  it  will  do  so. 
Where  the  essential  or  Issuable  facts  are  re- 
ferred to  a  jury  for  decision,  and  there  are 
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no  additional  facts  admitted  in  the  plead- 
ings, or  otherwise,  and  none  of  the  kind  of 
which  a  court  takes  judicial  notice,  the  judg- 
ment must  follow  as  a  conclusion  of  law  up- 
on the  verdict  In  the  case  before  us  the 
defendant  in  its  pleadings  has  denied  that 
plaintiff  is  the  ovmer  of  any  property  ad- 
jacent to  this  alleged  nufsance,  or  that  any 
property  of  his  is  injuriously  affected  there- 
by; and,  while  a  perusal  of  the  evidence  dis- 
closes that  no  debate  was  made  on  that  point 
in  the  trial  below,  the  court,  as  stated,  is 
not  at  liberty,  in  a  case  of  this  Idnd,  to  act 
upon  the  evidence,  but  can  only  award  or 
refuse  relief  upon  facts  established  in  some 
authorized  way,  and,  so  far  as  appears,  there 
are  no  facts  so  established  which  show  that 
plaintiff's  property  comes  within  the  influ- 
ence and  operation  of  the  alleged  nuisance, 
and  no  damages,  special  or  otherwise,  have 
been  shown  which  in  any  way  affect  him. 

Nor  do  we  think  that  defendant  is  entitled 
to  judgment  on  the  verdict  as  rendered,  for 
the  reason  that  the  issues  are  not  fully  re- 
sponsive to  the  pleadings.  As  we  have  here- 
tofore endeavored  to  show,  the  nuisance  al- 
leged in  the  complaint,  and  established  by 
the  verdict  on  the  flrst  issue,  is  of  a  kind 
and  character  which  involves  the  invasion  of 
the  rights  of  all  owners,  or  lawful  occupants 
of  adjacent  property,  whose  individual  rights 
are  injuriously  affected;  and  a  right  of  ac- 
tion on  any  one  of  them  is  in  no  way  im- 
paired because  the  injury  done  him  is  the 
same,  or  similar  in  kind,  to  that  of  all  others 
in  like  circumstances,  however  numerous. 
Such  owner  is  not  required  to  establish  the 
existence  of  damage  or  injury  special  and 
peculiar  in  reference  to  the  injury  generally 
suffered  by  other  adjacent  owners  who  are 
similarly  situated.  As  to  them,  therefore, 
or  any  one  of  them,  the  second  issue  imposes 
a  greater  burden  than  is  required  to  estab- 
lish an  actionable  wrong  against  the  defend- 
ant; and  in  view  of  the  kind  of  nuisance 
alleged  and  established,  we  are  of  opinion 
that  the  verdict  is  not  sufficiently  full  and 
responsive  to  entitle  either  the  plaintiff  or 
defendant  to  judgment,  in  that  it  does  not 
determine  aU  the  issuable  facts  embraced  in 
the  pleadings,  and  the  cause  should  be  re- 
ferred to  another  jury.  Bryant  v.  Ins.  Co., 
147  N.  a  181,  00  S.  B.  983. 

For  the  error  indicated,  the  judgment  in 
favor  of  the  plaintiff  will  be  set  aside,  and 
the  cause  remanded  that  a  trial  may  be  had 
on  issues  determinative  of  the  rights  of  the 
parties  involved  in  the  action. 

New  trial. 

BROWN,  J.  (dissenting).  I  feel  constrain- 
ed to  dissent  from  the  opinion  of  the  court  be- 
cause I  am  convinced  that  upon  the  issues 
as  answered  by  the  jury  the  action  should 
be  dismissed.  One  question  only  is  present- 
ed: Can  the  plaintiff  maintain  this  action 
on  the  complaint,  answer,  and  verdict?    lis 
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his  complaint  the  plaintiff  alleses,  in  snb- 
stance,  tbat  the  defendant  is  maintaining  a 
public  nuisance  in  respect  to  a  large  aban- 
doned rock  quarry,  in  permitting  the  city  of 
Charlotte  to  throw  filth  and  refuse  into 
it,  whereby  plaintiff  is  damaged.  Why  plain- 
tiff does  not  sue  the  city  of  Charlotte  is  not 
stated.  Upon  thb  trial  these  issues  were 
submitted  by  consent,  without  exception  or 
objection,  as  being  the  only  issues  raised  by 
the  pleadings: 

''(1)  Did  the  defendant  maintain,  or  per- 
mit to  be  maintained,  on  the  premises  a 
public  nuisance  as  alleged  in  the  complaint? 

"Answer:   'Yes.' 

"(2)  What  special  damages,  if  any,  has  the 
plaintiff  suffered  on  account  of  said  nui- 
sance? ' 

"Answer:    'Nothing.'- 

The  defendant  moved  for  Judgment  dis- 
missing the  action.  The  court  denied  the 
motion,  and  defendant  appeals,  assigning 
such  refusal  as  error.  There  is  no  other 
question  presented  upon  this  appeal. 

A  plaintiff  cannot  have  judgment  abating 
a  public  nuisance  when  the  jury  have  found 
that  he  has  suffered  no  special  damage.  The 
remedy  is  by  Indictment.  Pedrlck  y.  Railroad, 
143  N.  C.  496,  55  S.  B.  877,  10  L.  R.  A.  (N. 
S.)  654.  Special  damage  is  such  damage 
as  is  not  common  to  the  public.  Pedrlck  v. 
Railroad,  supra.  In  regard  to  a  public  nui- 
sance, Mr.  Justice  Connor  says  in  that  case: 
"It  is  elementary  learning  that  no  private 
citizen  may  sue  therefor,  unless  he  suffers 
some  damage  which  is  not  common  to  the 
public;  or,  to  express  it  affirmatively,  he 
may  sue  by  showing  that  he  sustained  some 
special  peculiar  Injury,  different  in  kind 
from  the  public."  In  Manufacturing  Co.  v. 
RaUroad,  117  N.  C.  587,  23  S.  E.  48,  the  same 
principle  is  recognized  as  well  settled  in  a 
learned  opinion  by  Mr.  Justice  Avery,  who 
says  in  opening:  "The  most  interesting  ques- 
tion presented  by  this  appeal  is  whether  the 
plaintiff  in  any  aspect  of  the  evidence  has 
shown  such  special  damage  as  would  entitle 
him  to  redress  by  civil  action  for  a  public 
nuisance."  This  special  damage,  as  the 
learned  judge  proceeds  to  demonstrate,  need 
not  be  confined  to  one  person.  It  must  be 
unusual,  extraordinary,  but  not  necessarily 
singular.  Mr.  Wood  says:  "The  rule  is  well 
established  that  no  person  can  maintain  an 
action  (on  a  public  nuisance)  unless  he  sus- 
tains a  special  damage  therefrom  differing 
from  that  sustained  by  the  rest  of  the  pub- 
lic." Section  645,  Wood  on  Nuisances.  That 
this  has  been  recognized  law  from  the  ear- 
liest times  to  the  present  is  shown  by  an 
examination  of  text- writers  and  decisions 
too  numerous  to  quote.  Coke  Inst.  560 ;  Wil- 
liams' Case,  5  Coke,  72 ;  Joyce  on  Nuisances, 
267-281;  Reyburn  v.  Sawyer,  135  N.  C.  336, 
47  S.  B.  761,  65  li.  R.  A.  ©30,  102  Am.  St 
Rep.  555.  Not  only  do  the  averments  of  the 
complaint  state  facts  which  constitute  a  pub- 


lic nuisance,  but  plaintiff  admits  it  by  con- 
senting to  the  force  t>f  the  first  issue.  That 
being  so,  and  the  jury  having  found  that 
plaintiff  suffered  no  special  damage,  tt  would 
seem  that  ordinarily  the  action  would  be 
dismissed  without  much  controversy. 

Although  the  plaintiff  has  not  excepted  or 
appealed,  the  court  orders  a  new  trial  of  the 
whole  case  because  the  issues  submitted,  it 
is  said,  are  not  determinative  of  the  issues 
raised  by  the  pleadings.  And  this  is  done 
ex  mero  motu  by  the  court,  although  nei- 
ther appellant  nor  appellee  asks  for  it,  and 
notwithstanding  that  the  cause  is  before 
us  solely  upon  the  motion  of  defendant  for 
judgment  upon  the  issues.  If  defendant  is 
not  entitled  to  it,  then  the  judgment,  it 
seems  to  me,  necessarily  stands  affirmed. 
There  are  two  answers  to  the  position  of 
the  court  which  appear  to  me  to  be  conclu- 
sive. The  first  is  that  the  form  of  the  is- 
sues were  agreed  upon,  and  if  they  are 
not  full  enough,  or  if  they  are  not  proper- 
ly worded,  it  is  plaintiff's  fault  He  should 
haxe  excepted  and  tendered  others.  This 
has  been  decided  repeatedly.  Clark's  Code, 
I  395.  In  MacDonald  v.  Carson,  95  N.  C. 
377,  it  Is  held  that  where  issues  are  submit- 
ted, a  party  cannot  be  heard  to  assign  error 
that  the  court  did  not  submit  an  issue  on 
a  particular  question  upon  which  he  did  not 
tender  an  issue.  "It  is  too  late,"  says  Smith, 
C.  J.,  "after  the  trial  to  complain  that  cer- 
tain issues  were  not  submitted  to  the  jury, 
if  they  were  not  asked  for  in  apt  time." 
In  the  case  at  bar  neither  party  complains 
of  the  issues  submitted,  and  the  form  in 
which  they  are  expressed  are  in  strict  ac- 
cord with  the  precedents  I  have  cited.  But 
it  is  said  by  the  court  that,  as  these  issues 
are  not  determinative  of  the  issues  raised 
by  the  pleadings,  no  judgment  whatever  can 
he  rendered  for  either  party.  It  is,  very 
singular  that  no  such  thought  seems  to  have 
occurred  to  the  counsel  for  plaintiff  or  de- 
fendant, both  of  whom  were  represented  in 
this  court  by  some  of  the  ablest  lawyers  in 
the  state.  I  am  sure  they,  as  well  as  the 
learned  judge  b^low,  will  be  surprised  to 
learn  that  the  issues  they  all  agreed  upon 
are  deemed  so  wholly  Insufiicient  that  no 
judgment  for  either  party  can  be  rendered 
upon  them. 

There  are  ony  two  questions  or  issues 
raised  by  the  pleadings,  one  is  the  nuisance, 
and  the  other  is  the  damage,  and  both  were 
submitted  to  the  jury.  The  court  has  not 
pointed  out  any  other  issues  raised  by  the 
pleadings  than  those  I  have  named.  But 
the  court  says,  in  effect,  that  the  damages 
are  not  to  be  confined  to  special  damages, 
and  that  the  plaintiff  may  recover  judgment 
if  he  "has  suffered  either  injury  or  damage 
of  any  kind  done  or  threatened."  While 
this  proposition,  I  submit,  is  against  all  of 
our  own  precedents  (Pedrick's  Case,  supra) 
yet,  admitting  it,  the  fact  remains  that  an 
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tssne  in  respect  to  damages  was  sabmitted, 
and  the  form  of  it  was  approved  by  plain- 
tiff. If  it  was  confined  erroneously  to  spe- 
cial damages,  it  was  plaintiff's  own  fault, 
and  if  he  does  not  complain,  why  should 
this  court  find  fault?  Surely  two  issues  as 
to  damages  should  not  have  been  submitted, 
but  if  an  additional  issue  in  respect  to  some 
other  kind  of  damage  was  proper,  it  was  in- 
cumbent on  plaintiff  to  tender  it 

It  is  perfectly  evident  that  the  learned 
and  astute  lawyers  for  the  plaintiff  framed 
the  damage  issue  in  its  present  form  be- 
cause their  complaint  specifies  with  care 
and  particulari2es  the  elements  of  damage, 
and  each  item  thereof,  and  they  constitute 
special  damages  only  peculiar  to  this  plain- 
tiff within  every  known  and  accepted  def- 
inition of  that  term.  Pedrick  v.  Railroad, 
supra;  Mfg.  Co.  ▼.  Railroad,  supra.  It  is 
universally  held  in  this  country  that,  where 
damages  are  specified  in  the  complaint,  the 
plaintiff  can  recover  for  no  other;  and  all 
damages  must  be  specially  pleaded  where, 
as  in  this  case,  they  do  not  necessarily  flow 
to  the  plaintiff  from  the  wrong  complained 
of.  5  Enc.  PL  &  Pr.  788,  and  cases  cited. 
In  support  of  his  averment  that  he  is  pe- 
culiarly injured  by  the  nuisance  the  plaintiff 
alleges  and  testifies  that  he  owns  property 
near  the  rock  quarry  complained  of;  that 
his  house  was  injured  by  explosions  from 
blasting;  that  his  property  was  made  unin- 
habitable from  nauseous  smells,  causing  sick- 
ness to  his  tenants  and  himself;  that  the 
rental  value  of  his  property  was  reduced; 
and  that,  besides  a  good  dwelling  house,  the 
plaintiff  has .  on  said  lot  a  small  dwelling 
house,  and  several  other  buildings  for  busi- 
ness purposes,  and  on  account  of  the  nui- 
sance allowed  and  permitted  by  the  defend- 
ant on  said  adjoining  lot,  as  above  set  out, 
this  plaintiff  has  been  unable  to  rent  or 
get  any  substantial  income  from  some  of 
these  buildings.  These  are  the  only  inju- 
ries plaintiff  sustained,  and  they  not  only 
some  within  the  definition  of  special  damage 
peculiar  to  him  but  the  plaintiff  classifies 
them  as  such,  for  he  sums  up  his  catalogue 
of  grievances  in  these  words:  "That  the 
defendant  is  guilty  of  a  wrongful  and  un- 
lawful act  in  maintaining,  permitting,  and 
allowing  said  nuisance,  above  set  out,  to 
exist  on  its  lot  or  tract  of  land,  on  account 
of  which  this  plaintiff  has  suffered,  and 
/H>ntinues  to  suffer,  'special  and  peculiar 
damages,'  being  an  adjoining  lot  owner,  and 
not  only  has  he  been  damaged  in  his  health, 
but  he  has  been,  and  is,  greatly  damaged  in 
his  property  rights  and  interests,  in  that 
the  market  value  of  his  said  property,  and 
the  income  therefrom,  has  been  greatly  de- 
creased and  diminished  on  account  of  the 
maintenance  of  said  nuisance — all  to  his 
great  damage  in  the  sum  of  $2,000."  This 
court  has  repeatedly  held  that  it  will  not  in- 
terfere with  the  discretion  of  the  trial  Judge 


in  shaping  and  submitting  issues  if  oppor«« 
tunity  is  given  to  present  evidence  upon  the 
issues  raised  by  the  pleadings.  Clark*s 
Oode,  S  396,  and  cases  cited.  Opportunity 
was  not  only  given,  but  both  plaintiff  and 
defendant  did  introduce  evidence  under  the 
issues  submitted  bearing  upon  each  allega- 
tion of  the  complaint  In  fact  if  my  breth- 
ren will  read  the  evidence,  they  will  find 
that  the  whole  of  it  is  strictly  pertinent  to 
the  issues  submitted,  and  that  there  is  none 
of  it  applicable  to  any  other  issue  that 
could  be.  logically  framed  as  arising  upon 
the  pleadings.  As  no  evidence  was  excluded 
by  the  court,  we  must  assume  that  the  plain- 
tiff introduced  all  he  had,  and  all  that  he 
could  produce  on  another  trial.  We  are  not 
to  assume  that  the  Judge  erred  in  charging 
the  Jury  as  to  what  constitutes  special  dam- 
ages, for  there  is  no  exception  to  the  charge. 
Both  sides  seem  contented  with  it  and  it 
is  not  before  us. 

The  case  of  Bryant  v.  Ins.  Co.,  quoted  in 
the  opinion,  is  no  authority  here,  for  in 
that  case  no  issue  at  all  was  submitted 
covering  a  material  matter  in  dispute  neces- 
sary to  a  decision  of  the  controversy.  Here 
the  issue  covering  the  question  of  damages 
framed  by  plaintiff  has  been  submitted, 
which  issue  is  peculiarly  responsive  to  the 
allegations  of  the  complaint,  and  the  char- 
acter of  the  evidence  offered  fits  it  exactly, 
and  would  fit  no  other  issue. 

The  learned  Judge  below  and  the  12  Jurors 
had  better  importunity  to  Judge  of  the  value 
of  plaintiffs  evidence  than  we  have,  and  if 
the  "12"  erred  in  finding  the  second  issue, 
the  plaintiff  seeks  not  to  correct  it  by  ex- 
cepting and  appealing,  and  why  should  this 
court  undertake  to  do  so?  In  no  event,  I 
submit,  is  the  court  Justified  in  setting  aside 
the  findings  already  made  and  ordering  a 
new  trial.  They  should  be  permitted  to 
stand,  as  no  error  has  been  assigned  by  ei- 
ther side  affecting  them. 

If  other  additional  issues  are  deemed  es- 
sential and  necessary  to  be  determined  be- 
fore any  Judgment  can  be  rendered  for  ei- 
ther party,  then  the  court  shall  follow  estab- 
lished precedents.  In  McDonald  v.  Carson, 
95  N.  O.  378,  Chief  Justice  Smith  says: 
"Where  in  the  opinion  of  the  court  addition- 
al findings  are  necessary  in  order  to  do  Jus- 
tice between  parties,  the  case  may  be  sent 
back  for  trial  of  additional  issues."  But  in 
as  much  as  every  allegation  of  the  pleadings 
and  every  word  of  the  evidence  are  directly 
pertinent  to  the  issues  submitted,  I  fail  to 
see  the  necessity  for  any  further  findings. 
To  my  mind  it  is  plain  that  the  Jury  have 
already  passed  upon  the  entire  case,  and 
under  such  circumstances  for  the  court  of 
its  own  motion  to  order  a  new  trial  appears 
to  me,  with  entire  deference  for  my  Breth- 
ren to  be  at  variance  with  the  practice  oi 
the  court 


772 


64  SOUTHBASTERN  REPORTER. 


(N.a 


(150  N.  C.  698) 

THRASH   e^  al.   ▼.   COMMISSIONERS  OF 
TRANSYLVANIA  COUNTY. 

(Supreme  Court  of  North  Carolina.     May  21, 

1909.) 
Evidence  (§  83*)— Pbesumptions— Requulb- 
iTY  OP  Acts  op  Public  Officebs— County 
CoMMissiONEBs— County  Boabd  op  Educa- 
tion. 

The  presumption  of  law  is  in  favor  of  the 
regularity  of  the  act  of  a  county  board  of  edu- 
cation, approving  a  petition  of  freeholders  for 
an  election  for  the  levy  of  a  special  tax  in  a 
special  school  district,  and  of  the  acts  of  the 
county  commissioners  in  ordering  the  election 
and  confirming  the  report  of  the  judges  of  elec- 
tion ;  and  the  burden  is  upon  one  claiming  the 
contrary  to  prove  it. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  105;    Dec.  Dig.  §  83.*] 

Appeal  from  Superior  Court,  Transylvasia 
County;    Ward,  Judge. 

Action  by  J.  M.  Thrash  and  others  against 
Commissioners  of  Transylvania  County. 
Judgment  of  nonsuit,  and  plaintiffs  appeal. 
Affirmed. 

W.  B.  Duckworth  and  George  A.  Shuford, 
for  appellants.  Shepherd  &  Shepherd  and 
W.  W.  Zachery,  for  appellee. 

CLARK,  C.  J.  This  was  an  action  to  im- 
peach the  validity  of  a  local  election  for  the 
levy  of  a  special  tax  in  a  special  school  dis- 
trict, held  under  the  provisions  of  Revisal 
1005,  §  4115,  and  the  amendment  thereto  in 
1907  (Pub.  Laws  1907,.  p.  119.  a  835).  The 
petition  of  the  freeholders  approved  by  the 
county  board  of  education  was  regularly  filed 
before  county  commissioners  who  ordered  the 
election.  The  report  of  the  Judges  of  election 
was  confirmed  by  the  county  commissioners. 
At  the  close  of  the  evidence,  his  honor  inti- 
mating that  he  would  Instruct  the  jury  that, 
if  they  believed  the  evidence,  the  plaintiffs 
had  not  made  out  a  case,  they  thereupon  took 
a  nonsuit  and  appealed. 

The  presumption  of  law  Is  In  favor  of  the 
regularity  of  the  conduct  of  the  authorities, 
and  the  burden  was  upon  the  plaintiff  to 
show  the  contrary.  Quinn  v.  Lattimore,  120 
N.  C.  426,  26  S.  B.  638,  58  Am.  St.  Rep.  797. 
A  careful  examination  of  the  testimony  caus- 
es us  to  concur  with  the  judge  below.  There 
being  no  legal  proposition  involved,  but  mere- 
ly an  examination  of  the  evidence,  it  can 
serve  no  purpose  to  recapitulate  It. 

No  error. 


(IBO  N.  C.  736) 

FREE  ▼.  CHAMPION  FIBRE  CO. 

(Supreme  Court  of  North  Carolina.     May  21, 
1909.) 

Appeal  and  Ebbob  (§  999*)— Rbview— Vkb- 

DICT. 

Where  the  jury  under  a  correct  charge  ac- 
cepted plaintifiTs  version  of  the  facts,  the  ver- 
dict will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3912-3924;    Dec  Dig.  § 


Appeal  from  Superior  Court,  Haywood 
County;   Guion,  Judge. 

Action  by  J.  Dan  Free  against  the  Cham- 
pion Fibre  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

On  issues  submitted  the  jury  rendered  the 
following  verdict: 

"(1)  Was  plaintiff  injured  by  the  negli- 
gence of  the  defendant?    Answer :    *Yes.* 

"(2)  IMd  plaintiff  by  his  own  negligence 
contribute  to  his  Injury?    Answer:     *No.* 

"(3)  Did  plaintiff  voltmtarily  assume  the 
risk?    Answer:     'No.' 

"(4)  What  damages,  If  any,  la  plaintiff  en- 
titled to  recover?    Answer:  *$300.00.'" 

There  was  judgment  on  the  verdict  for 
plaintiff,  and  defendant  excepted  and  ap- 
pealed. 

Smathers  &  Morgan,  for  appellant  W.  B. 
Ferguson,  J.  W.  Ferguson,  and  Frank  Carter, 
for  appellee. 

PER  CURIAM.  In  this  case  there  was 
plenary  evidence,  on  the  part  of  plaintiff, 
tending  to  show  that  he  was  an  employ^  of 
defendant  company,  engaged  at  the  time  in 
the  proper  performance  of  his  duties,  and 
was  injured  by  reason  of  a  defective  equip- 
ment or  appliance,  disclosing  a  breach  of 
duty  on  the  part  of  defendant  company,  and 
that  plaintiff  himself  was  free  from  blame 
in  the  matter.  The  jury,  under  a  correct 
charge,  have  accepted  the  plaintifTs  version 
of  the  occurrence,  and,  under  numerous  de- 
cisions of  this  court,  plaintiff's  right  of  ac- 
tion is  established.  Fearington  v.  Tobacco 
Co.,  141  N.  C.  80,  53  S.  E.  662;  Pressly  v. 
Yam  Mills,  138  N.  C.  410,  51  S.  E.  69.  The' 
case,  in  many  respects,  is  not  unlike  the  one 
last  cited,  Pressly's  Case,  supra.  It  would 
serve  no  good  purpose  to  write  a  minute  and 
extended  description  of  the  machine  and  the 
defective  appliance  which  caused  plaintifTs 
injury,  and  we  think  it  sufficient  to  say  that 
we  have  carefully  examined  and  considered 
the  facts  appearing  in  the  record,  and  are  of 
opinion  that  no  error  In  the  trial  to  defend- 
ant's prejudice  was  committed. 

The  judgment  below  is  therefore  affirmed. 

No  error. 


(IM  N.  C.  726) 
STATE  CO.  et  al.  v.  FINLEY. 

(Supreme  Court  of  North  Carolina.     May  21« 
1909.) 

1.  Dedication  (§  63*)— Abandonment  —  Va- 
cation. 

Where  streets  and  alleys  in  an  incorporat- 
ed town  were  mapped  and  laid  out  by  a  land 
company,  but  were  never  graded,  and  no  lots 
facing  upon  them  were  sold,  and  the  land  com- 
pany subsequently  conveyed  the  lots  to  defend- 
ant by  the  acre  for  farming  purposes  and  quit- 
claimed the  streets  and  alleys  to  him,  and  thfi 
town   commissioners   passed   an   ordinance   va- 
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eating  such  streets  and  alleys,  and  the  town 
conveyed  to  defendant  its  interest  therein,  own- 
ers of  lots  in  other  parts  of  the  town  could  not 
compel  defendant  to  open  up  such  streets  and 
alleys. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  lOa-106;    Dec.  Dig.  |  63.*] 

2.  Dedication   (§    39*)  —  Action   to   Open 

Stbeets— Defenses— Laches. 

Defendant,  having  purchased  in  1893,  fenc- 
ed the  land  and  used  it  as  a  farm,  and,  the  con- 
veyance by  the  town  having  been  made  in 
February,  1897,  the  action  to  compel  the  open- 
ing brought  in  April,  1907,  was  barred  by 
laches. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  S  77;  Dec.  Dig.  S  39.*] 
8.  Dedication  (§  89*)— Estoppel  to  Assebt. 
Lot  owners,  seeking  to  compel  defendant 
to  open  up  streets  and  alleys  conveyed  to  him 
by  a  land  company  in  connection  with  the  lots 
bordering  such  streets  and  alleys,  are  estopped 
to  assert  any  right  in  such  streets  and  alleys, 
where  they  either  acquired  their  lots  after  the 
conveyance  to  defendant,  or  were  oflScers  and 
stockholders  in  the  land  company  and  parties 
to  the  conveyance  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  S  77;   Dec  Dig.  S  39.*] 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty ;  Justice,  Judge. 

Action  by  the  State  Company  and  others 
against  A.  A.  Flnley  to  compel  the  opening 
up  of  abandoned  streets  and  alleys.  From  a 
judgment  of  nonsuit,  plaintiffs  appeal.  Af- 
firmed. 

In  1890,  upon  completion  of  the  railroad 
to  a  point  opposite  Wilkesboro,  the  Winston 
Land  Company  purchased  the  land  around 
the  new  station  and  laid  it  off  into  lots, 
streets,  and  alleys,  for  a  town.  They  made 
a  map  of  the  new  town,  which  they  procured 
to  be  incorporated  as  North  Wilkesboro.  The 
streets  designated  by  the  letters  of  the  al- 
phabet run  east  and  west;  B,  C,  and  D  run 
nlng  westwardly  to  Reddle's  river.  The 
streets  named  by  number — 1,  2,  3,  and  so  on 
— run  north  and  south.  The  town  is  laid 
off  in  the  northeast  angle  formed  by  the  Junc- 
tion of  Reddle's  river  with  the  Yadkin.  Ly- 
ing between  the  town  and  these  rivers,  on 
the  south  and  west  of  the  town,  is  low  bot- 
tom land  suitable  for  farming  and  subject 
to  overflow.  No  lots  were  ever  laid  off  in 
this  bottom  land,  save  between  B,  C,  and  D 
streets,  and  no  lots  were  sold  west  of  an  al- 
ley which  was  laid  off  170  feet  west  of  Tenth 
street.  In  1893  the  Winston  Land  Company 
laid  off  an  alley  30  feet  wide  running  from 
A  to  D  streets  170  feet  west  of  and  parallel 
with  Tenth  street.  It  laid  off  the  lots  on 
this  170-foot  strip  lying  between  Tenth  street 
and  this  30-foot  alley,  facing  these  lots  west- 
wardly on  Tenth  street  All  the  land  west 
of  this  30-foot  alley  north  of  B  street  the 
land  company  sold  to  the  defendant,  by  the 
acre,  for  farming  purposes  and  quitclaimed 
the  streets  and  alleys  which  had  been  laid 
out  thereon.  In  February,  1897,  the  town 
commissioners  passed  an  ordinance  vacating 
the  streets  and  alleys  which  had  been  In  Id 


out  by  the  land  company  on  the  land  sold^as 
above  to  the  defendant,  and  in  addition  there- 
to the  town  executed  a  deed  conveying  to 
the  defendant,  whatever  rights  the  town  had 
in  said  discontinued  streets  and  alleyp  Up- 
on these  discontinued  streets,  lots,  and  al- 
leys dwellings  and  manufacturing  plants  have 
since  been  erected.  Ilie  streets,  lots,  and 
alleys,  thus  discontinued,  had  been  surveyed, 
and  laid  down  on  the  map;  but  the  streets 
and  alleys  were  never  graded,  and  no  lots  fa- 
cing upon  them  were  sold.  Upon  the  convey- 
ance to  the  defendant  in  1893  he  fenced  off 
his  purchase.  The  plaintiffs  are  owners  of  lota 
in  the  other  parts  of  the  town,  but  all  these 
lots  except  one  were  acquired  by  them  after 
the  sale  to  the  defendant,  and  the  owners  ef 
that  lot  are  the  heirs  of  W.  M.  Absher,  who 
was  a  large  stockholder  and  director  in  the 
Winston  Land  Company  and  in  his  official 
capacity  party  to  the  deed  to  the  defendant. 
The  only  other  plaintiffs  are  the  State  Com- 
pany and  the  Deposit  Bank,  of  both  of  which 
W.  F.  Trogden  is  president  and  owner  of  a 
majority  of  the  stock.  He  was  secretary, 
treasurer,  and  managing  agent  of  the  Win- 
ston Land  Company,  and  as  such  was  a  par- 
ty to  the  deed  to  the  defendant.  The  sum- 
mons herein  Issued  April  30,  1907.  On  mo- 
tion the  action  was  dismissed  as  on  nonsuit. 

W.  W.  Barber,  Louis  M.  Swink,  F.  D. 
Hackett,  and  C.  G.  Gilreath,  for  appellants. 
Manly  &  Hendren  and  Finley  &  Hendren, 
for  appellee. 

CLARK,  O.  J.  This  action  is  to  compel 
the  defendant  to  open  the  streets  and  alleys 
on  the  land  sold  to  him,  and  is  governed  by 
Church  v.  Dula,  148  N.  C.  262,  61  S.  E.  639. 
This  section  of  the  proposed  town  was,  it  is 
true,  laid  off  on  the  map;  but  It  was  cut 
off,  conveyed  to  defendant,  and  fenced  out 
before  any  of  the  streets  and  alleys  were  ever 
used,  and  no  lot  was  ever  sold  in  this  aban- 
doned section.  The  land  company  conveyed 
this  section,  including  the  proposed  streets 
and  alleys,  to  the  defendant  in  1893,  and  in 
February,  1897,  the  town  authorities  quit- 
claimed to  the  defendant  any  rights  it  might 
have  to  the  streets  and  alleys  in  this  aban- 
doned and  discarded  "cut-off."  This  action 
began  more  than  10  years  thereafter,  April 
30,  1907.  The  plaintiffs  have  slept  on  their 
rights,  if  any  they  had.  Staton  v.  Railroad, 
147  N.  C.  428,  61  S.  B.  455,  17  L.  R.  A.  (N. 
S.)  949.  Besides,  the  plaintiffs  are  In  no 
situation  to  assert  any  equitable  rights.  All 
the  lots  they  hold  were  acquired  after  the 
land  company  had  conveyed  this  **cut-off"  to 
the  defendant,  except  one  held  by  the  heirs 
of  W.  M.  Absher,  who  was  a  party,  as  an  of- 
ficer of  the  land  company,  to  the  deed  to  the 
defendant,  and  the  other  plaintiffs  are  two 
corporations,  the  president  and  owner  of  the 
majority  of  the  stock  in  both  of  which  com- 
panies (W.  F.  Trogden)  was  likewise  an  of- 
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fleer  of  the  land  company  and  a  party  to  the 
conveyance  to  the  defendant 

The  judgment  dismissing  the  action  as  of 
nonsuit  is  affirmed. 


aSO  N.  C.  7») 

BARKER  V.  DENTON  et  al. 

(Supreme  Court  of  North  Garolini^.     May  21, 

1909.) 
Public  Lands  (|  164*)— Disposai.  of  State 
Lands— NoBTH  Cabolina— Time  roB  Pay- 
ment. 

Under  Code,  |  2766,  providing  that  entries 
of  land  made  in  any  one  year  shall  be  paid  for 
on  or  before  the  81st  day  of  December  in  the 
second  year  thereafter,  and  all  entries  not  thus 
paid  for  shall  become  void,  the  entry  of  land  on 
November  16,  1904,  does  not  lapse  If  payment 
is  made  on  December  31,  1906,  as  the  period 
for  payment  is  computed  from  the  year  of  the 
entry. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec  Dig.  I  164.»] 

Appeal  from  Superior  Court,  Qraham  Coun- 
ty; Ward,  Judga 

Action  by  J.  A.  Barker  against  J.  L.  and 
C.  T.  Denton.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

A.  8.  Barnard,  for  appellants.  Dillard  & 
Bell,  for  appellee. 

WALKER,  J.  The  plaintiff,  J.  A.  Barker, 
entered  the  land  in  controversy  on  November 
16,  1904,  and  caused  a  survey  thereof  to  be 
made,  but  did  not  pay  the  purchase  money 
to  the  state  until  December  31,  1906,  when  a 
grant  was  issued  to  him.  The  defendants 
CL  T.  Deirton  and  J.  L.  Denton  entered  the 
same  land  on  December  7,  1906,  and  on  Jan- 
uary 6,  1907,  the  plaintiff,  J.  A.  Barker,  filed 
a  protest  against  the  issuing  of  a  warrant  of 
survey  thereon  as  allowed  by  the  statute 
The  court  sustained  the  protest,  and  defend- 
ants appealed. 

The  question  presented  for  our  considera- 
tion is  whether  the  entry  of  the  plaintiff  had 
lapsed  when  the  defendants  laid  their  entry. 
In  other  words,  whether  the  plaintiff  had 
until  December  31,  1905,  or  until  December 
31,  1906,  to  pay  the  purchase  money,  and 
this  depends  upon  the  meaning  of  section 
2766  of  the  Code,  which  is  as  follows:  "All 
entries  of  land,  made  in  the  course  of  any 
one  year,  shall,  in  every  event,  be  paid  for, 
on  or  before  the  thirty-first  day  of  Decem- 
ber, which  shall  happen,  in  the  second  year 
thereafter ;  and  all  entries  of  land,  not  thus 
paid  for,  shall  become  null  and  void,  and 
(the  land)  may  be  entered  by  any  other  per- 
son." The  question  was  decided  against  the 
present  contention  of  the  defendants  in  the 
case  of  Harris  v.  Ewing,  21  N.  C.  369.  The 
court  in  that  case  construed  the  act  of  1808 
(Haywood's  Manual,  p.  200)  which  was  sub- 
stantially like  section  2766  of  the  Code,  the 
only  difference  being  that,  by  the  act  of  1808, 
the  purchase  money  was  required  to  be  paid 


on  or  before  the  15th  day  of  December,  while 
by  section  2766  of  the  Code  it  is  required  to 
be  paid  on  or  before  the  31st  day  of  Decem- 
ber. In  other  respects  the  two  statutes  are 
identical.  In  Harris  v.  Ewing,  aupra,  the 
court,  by  Ruffin,  C.  J.,  said:  'The  act  of 
1808  (Rev.  c.  759)  enacts:  'As  the  standing 
law  in  the  future,  that  entries  made  in  the 
course  of  any  one  year  shall  be  paid  for  on 
or  before  the  15th  day  of  December  in  the 
(second)  year  thereafter.*  Upon  these  words 
the  period  is  not  to  be  computed  from  the 
day  of  the  entry,  so  as  to  make  the  price 
payable  in  the  second  December  that  may 
succeed  the  making  of  the  entry.  If  that  had 
been  meant,  it  would  have  been  easy  to  ex- 
press it  much  more  explicitly  than  it  is. 
We  think  the  year  of  the  entry,  and  not  the 
day,  is  the  epoch  from  which  the  computa- 
tion of  tlie  act  begins.  The  15th  of  Decem- 
ber of  the  second  year  after  the  expiration 
of  the  year  of  entry  is  the  time,  as  seems 
almost  necessarily  inferable  from  the  words, 
'made  in  the  course  of  any  one  year,*  which 
make  'thereafter*  referable  to  that  whole 
year,  and  not  the  particular  day  of  that 
year.  This  construction  is  so  obvious  that 
its  correctness  was  taken  for  granted  by  this 
court  in  Nunn  v.  Mulholland,  17  N.  C.  38L 
If  it  were  doubtful,  the  court  would  not  be 
at  liberty  now  to  depart  from  it,  as  we  leara 
upon  inquiry  at  the  executive  offices  that  a 
similar  one  was  adopted  there  upon  the  pas- 
sage of  Acts  1804,  c.  653,  and  has  been  acted 
on  ever  since.  A  very  dear  wording  could 
alone  authorise  a  construction  in  opposition 
to  one  so  long  settled  by  the  officers  to  whom 
the  execution  of  the  act  is  immediately  con- 
fided, and  under  the  annual  practical  sanc- 
tion of  the  meml>ers  of  the  Legislature, 
through  whose  hands,  it  is  well  known,  their 
constituents  remit  a  large  portion  of  the  pur- 
chase money  due  on  entries.  Our  opinion, 
therefore,  is  that  the  plaintiff's  payment  was 
made  in  due  time.*'  This  ruling  was  after- 
wards expressly  approved  in  Bryson  v.  Dob- 
son,  38  N.  C.  138,  f^nd  Horton  v.  Cooke,  54 
N.  C.  270,  and  has  been  understood  to  be  the 
settled  construction  of  this  law.  It  is  true 
that  in  several  more  recent  cases  there  are 
some  expressions  indicating  that  the  pay- 
ment of  the  purchase  money  was  required  to 
be  made  under  the  (3ode  on  or  before  Decem- 
ber 31st  of  the  second  year  after  the  entry 
was  made,  but  it  is  evident  that  the  court 
or  the  Judge  speaking  for  it  was  not  adver- 
tent to  the  phraseology  of  the  statute,  nor  to 
the  previous  decisions  of  this  court.  In  which 
It  has  been  construed.  The  case  upon  which 
the  defendants  chiefly  rely  is  Wilson  v.  Land 
Ck).,  77  N.  C.  446.  It  will  be  observed  upon 
reading  that  case  that  the  court  cites  Plem- 
mons  V.  Fore,  37  N.  C.  812,  for  the  state- 
ment, which  appears  to  be  a  dictum,  that  the 
money  should  have  been  paid  by  Q.  N.  Folk, 
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the  enterer,  on  or  before  December  31st  of 
the  second  year  after  the  entry  was  laid. 
Referring  to  Plemmons  t.  Fore,  we  find  that 
the  question  was  not  presented  in  the  case. 
The  opinion  in  the  latter  case  was  written 
by  Chief  Justice  Ruffln,  who  also  wrote  the 
opinion  In  Harris  v.  Bowing,  which  is  cited 
by  the  learned  Chief  Justice  in  Plemmons 
V.  Fore  as  the  leading  authority  for  deter- 
mining the  time  within  which  the  purchase 
money  should  be  paid  under  the  act  of  1808. 
In  the  other  two  cases  cited  by  the  defend- 
ants—Gilchrist  V.  Middleton,  108  N.  C.  705. 
13  S.  E.  227,  and  Kimsey  v.  Munday,  112  N. 
C.  816,  17  S.  B.  583— the  expressions  upon 
which  they  rely  were  dicta  contained  In  a 
casual  reference  to  the  statute  without  pay- 
ing any  special  regard  to  Its  wording.  We 
must  adhere  to  the  ruling  of  the  court  made 
In  cases  where  the  very  question  was  pre- 
sented and  decided,  and  this  requires  us  to 
affirm  the  judgment  of  the  court  below  by 
which  the  protest  of  the  plaintiff  was  sus- 
tained upon  the  facts  as  found  by  the  Judge. 
AfOrmed. 


aSO  N.  C.  867) 

STATE  ▼.  BROWN  et  al. 

(Supreme  Court  of  North  Carolina.     May  21, 
1909.) 

Ckiminal  Law  (§  88*)— Jurisdiction— Stat- 
utes. 

Acts  Gen.  Assem.  1907,  p.  856,  c.  573.  creat- 
ing a  recorder's  court  for  the  city  of  Winston, 
limits  its  jurisdiction  to  offenses  committed 
within  the  city  limits.  The  maximum  term  of 
Imprisonment  for  larceny  from  the  person  is 
fixed  by  Revisal  1905,  &§  3500,  3506,  at  10 
years.  Held,  that  the  superior  court,  and  not 
the  recorders  court,  has  jurisdiction  of  a 
prosecution  for  larceny  from  the  person,  not 
shown  to  have  been  committed  within  the  city 
limits. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  88.*] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  Webb,  Judge. 

Ed.  Brown  and  another  were  convicted  of 
larceny  from  the  person,  and  appeal.  Af- 
firmed. 

Indictment  for  larceny  from  the  person, 
of  a  pocketbook  of  the  value  of  $1.  The  de- 
fendants were  convicted  and  moved  In  ar- 
rest of  Judgment  upon  the  ground  that  the 
recorder's  court  of  Winston  had  exclusive 
original  jurisdiction  of  the  offense  charged 
In  the  bilL  Motion  overruled.  Defendants 
appealed.  This  constitutes  the  only  assign- 
ment of  error. 

J.  S.  Grogan,  for  appellants.  The  Attor- 
ney General,  for  the  State. 

PER  CURIAM.  The  motion  was  properly 
overruled. 

1.  Acts  Gen.  Assem.  1907,  p.  856,  c  573, 
creating  a  recorder's  court  for  the  city  of 
Winston,    limits    the    jurisdiction    of    that 


court  to  offenses  committed  within  the  cor- 
porate limits  of  said  city,  and  there  Is  noth- 
ing appearing  upon  the  face  of  this  recprd 
showing  that  the  offense  was  committed 
within  those  limits. 

2.  Larceny  from  the  person,  regardless  of 
the  value  of  the  property,  is  neither  a  petty 
misdemeanor  nor  a  felony  the  punishment  for 
which  cannot  exceed  one  year  under  section 
3506  of  the  Revisal  of  1905.  The  punishment 
for  such  offense,  under  sections  8500  and 
3506,  may  be  as  much  as  10  years  In  the 
state's  prison.  Of  this  offense  the  superior 
court  has  exclusive  jurisdiction. 

Affirmed. 


LOVIN  et  al.  v. 


(160  N.  C.  710) 
CARVER  et  al. 


(Supreme  Court  of  North  Carolina.     May  21, 
1909.) 

1.  Public  Lands  (§  164*)  —  Disposal  of 
State  Lands— Noara  Cabolina— Effect  of 
Entry. 

Where  a  valid  entry  is  followed  by  a  survey 
and  grant,  a  prior  grantee;  claiming  under  sub- 
sequent entry,  will  be  declared  to  bold  the  le^l 
title  in  trust  for  the  subsequent  grantee  claim- 
ing under  the  first  entry ;  but,  if  the  entry  is 
void  for  uncertainty,  and  is  made  definite  by  a 
subsequent  survey,  a  grant  based  upon  it  will 
be  valid  as  between  the  state  and  the  grantee, 
but  if  the  original  entry  is  so  vague  that  it  does 
not  give  notice  of  the  boundaries  of  the  land,  a 
survey  without  marlcing  the  lines  or  fixing  the 
monuments  could  not  afford  such  a  notice. 

[Ed.  Note.— -For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §§  46D,  470;    Dec  Dig.  S  164.*] 

2.  PuBiJO  Lands  (8  164*)— Disposal  of  State 
Lands— North  Carolina— ''Floating  En- 
try." 

An  entry  of  lands  in  the  oflSce  of  the  entry 
taker  of  a  county,  made  in  the  following  form: 
''A.  L.  Adams  enters  and  locates  300  acres  of 
land  in  said  county  and  state  in  district  ten, 
on  waters  of  Little  Saateetla  creek,  beginning 
on  a  chestnut  tree  and  runs  various  courses  for 
complements"— is  a  "floating  entry,"  being  vague 
and  indefinite. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  f  470;   Dec.  Dig.  «  164.*] 

Appeal  from  Superior  Court,  Graham 
County;  Ward,  Judga 

Action  by  Will  Lovln  and  others  against 
R.  Carver  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Affirmed. 

The  facts,  as  stated  in  the  record,  are: 
One  A.  L.  Adams,  under  whom  plaintiffs 
claim,  on  February  6,  1901,  laid  the  following 
entry  in  the  office  of  the  entry  taker  of  Gra- 
ham county:  ''A.  L.  Adams  enters  and  lo- 
cates three  hundred  acres  of  land  in  said 
county  and  state  in  district  ten,  on  waters 
of  Little  Santeetla  creek,  beginning  on  a 
chestnut  tree  and  runs  various  courses  for 
complements."  A  warrant  of  survey  was  Is- 
sued June  29,  1903,  and  the  survey  made 
September  12,  1903.  A  grant  issued  October 
13,  1903.  On  February  16,  1903,  one  Jen- 
kins, under  whom  the  defendants  claim,  laid 
an  entry  No.  1,948,  and  on  March  6,  1903, 


tFor  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  A  Am.  Digs.  1907  to  dattt,  &  Reporter  Indezei 
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another  entry  on  land  In  said  county.  Both 
of  these  entries  were  surveyed,  and  land  lo- 
cated June  23,  1903,  and  grants  issued  June 
20,  1904.  These  entries  were  also  vague  and 
Indefinite.  It  was  admitted  that  the  Jenkins' 
entries  covered  the  land  described  in  the 
Adams*  grant  Plaintiffs  had  no  notice  of 
defendants'  survey.  Defendants  claimed  that 
plaintiffs  held  the  legal  title  to  the  land  in 
trust  for  them.  An  issue  directed  to  this 
inquiry  was  submitted  to  the  jury,  and,  un- 
der Instruction  of  the  court,  answered  in  the 
negative.  Judgment  was  rendered  declaring 
plaintiffs  to  be  the  owners  of  the  locus  in 
quo,  and  removing  the  cloud  from  their  title, 
etc.  Defendants  excepted;  assigned  as  error 
his  honor's  instruction.    Appeal. 

A.  S.  Barnard  and  A.  D.  Raby,  for  appel- 
lants.   John  H.  DlUard,  for  appellees. 

CONNOR,  J.  It  is  well  settled  that,  when 
a  valid  entry  is  laid,  followed  by  a  survey 
and  grant,  a  prior  gfrantee,  claiming  under 
subsequent  entry,  will  be  declared  to  hold  the 
legal  title  in  trust  for  the  subsequent  grantee 
claiming  under  the  first  entry.  The  decisions 
in  our  reports  in  which  this  doctrine  is  held 
are  based  upon  the  well-settled  principle  that 
one  who  lays  an  entry  acquires  an  equity,  or, 
as  sometimes  called,  a  right  of  pre-emption 
which,  when  followed  by  a  survey  and  grant, 
ripens  into  the  legal  title.  If,  during  the 
time  intervening  between  the  entry  and 
grant,  another  lay  an  entry,  and  acquire  a 
grant  prior  in  date  to  the  grant  of  the  first 
entry,  he  shall  hold  the  legal  title  as  trustee 
for  him.  This  is  founded  on  the  well-under- 
stood equitable  doctrine  that  he  who  takes 
the  legal  title  with  notice  of  an  equity  takes 
subject  to  such  equity.  In  Plemmons  v.  Fore, 
37  N.  O.  312.  Ruffin,  O.  J.,  says:  "An  entry 
creates  an  equity  which,  upon  the  payment  of 
the  purchase  money  to  the  state  in  due  sea- 
son, entitles  the  party  to  a  grant,  and  conse- 
quently to  a  conveyance  from  another  person, 
who  obtained  a  prior  grant  under  a  subse- 
quent entry,  with  knowledge  of  the  first 
entry."  It  is  conceded  that  both  entries  were 
vague  and  Indefinite,  coming  within  the  defi- 
nition of  a  "floating  entry."  Johnson  v.  Shel- 
ton,  89  N.  G.  85;  Munroe  v.  McCormick,  41 
N.  O.  85;  Currie  v.  Gibson,  57  N.  C.  26;  Fish- 
er V.  Owens,  144  N.  C.  649,  57  S.  B.  393 ;  Call 
V.  Robinett,  147  N.  C.  616,  61  S.  B.  578.  It 
is  also  well  settled  that  an  entry,  void  for 
uncertainty,  may  be  made  certain  and  definite 
by  a  subsequent  survey,  and  that  a  grant 
based  upon  it  will  be  valid.  Harrison  v.  Ew- 
ing,  21  N.  C.  869 ;  Grayson  v.  English,  115  N. 
0.  358,  20  S.  E.  47a  While  this  is  true  as 
between  the  state  and  the  grantee,  the  ques- 
tion still  remains  open  whether  a  survey  of  a 
"floating  entry"  will  put  a  subsequent  enterer 
and  prior  grantee  upon  notice.  If  the  origi- 
nal entry  was  so  vague  and  uncertain  as  to 
fail  to  give  notice  of  the  boundaries  of  the 


land  Intended  to  be  entered,  we  are  unable 
to  perceive  how  a  mere  survey,  without 
marking  lines  or  fixing  monuments,  afford 
any  such  notice.  The  statute  did  not,  at  the 
date  of  these  entries  or  surveys,  require  that 
the  survey  should  be  recorded  in  the  office 
of  the  entry  taker.  Merely  running  the  lines, 
and  making  a  map  which  the  enterer  could 
keep  in  his  possession  until  he  took  his  grant, 
certainly  could  not  afford  notice  of  bounda- 
ries of  the  land  to  be  surveyed.  The  warrant 
to  the  county  surveyor  was  no  more  deflnitet 
in  its  description,  than  the  original  entry^ 
it  could  not  be  so.  If  by  reason  of  the  vagnie- 
ness  of  the  first  entry  no  notice  is  given  to 
a  second  enterer,  who,  in  ignorance  of  such 
entry,  proceeded  to  survey  the  land,  pay  his 
money,  and  takes  a  grant  from  the  state,  no 
equity  can  be  invoked  against  him.  He  holds 
the  legal  title  free  from  any  claims  of  the 
first  enterer.  We,  therefore,  concur  with 
his  honor's  instruction  to  the  jury.  By  vir- 
tue of  Acts  1905,  p.  275,  c  242  (Revisal  1905, 
i  1722),  a  record  of  the  survey  is  required  to 
be  made  and  kept  in  the  office  of  the  entry 
taker.  This  will  give  notice  of  all  surveys, 
and  the  difficulty  experienced  by  the  defend- 
ants will  not  hereafter  arise. 

Upon  a  careful  examination  of  the  record 
we  find  no  error. 


I       (ij»  N.  a  eu) 
THORNTON  v.  SOUTHERN  RY.  Cd. 

(Supreme  Court  of  North  CaroliDa.     May  19l 
1909.) 

L  Adverse  Possession  (§  114*)— PossEssioir 

OF  Plaintifb^ Evidence. 

Testimony  in  an  action  for  the  burning 
over  of  land  that  R.  was  in  possession  of  it  for 
50  years,  and  since  then  plaintiff,  his  widow, 
by  tenants,  and  that  L.  occupies  it  as  her  ten- 
ant, is  some  evidence  of  possession,  though 
subject  to  cross-examination  as  to  what  con- 
stitutes possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos> 
session,  Dec.  Dig.  §  114.*] 

2.  Adverse  Po£U9ession  (§  114*)— Evidence. 

There  being  abundant  evidence  that,  at  the 

time  of  the  burning  over  of  land   for  which 

{>Iaintiff  sues,  she  had  actual  possession  of  the 
and,  and  claimed  it  as  her  own,  defects  in  her 
paper  title  do  not  necessarily  bar  recovery  of 
damages. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos> 
session,  Dec.  Dig.  \  114.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Ferguson,  Judge. 

Action  by  E.  C  Thornton,  who  was  the 
widow  of  John  Rutherford,  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

The  following  issues  were  submitted: 
"Were  the  woods,  lands,  timbered  trees 
of  the  plaintiff,  E.  C.  Thornton,  set  fire  and 
burned  over  by  the  negligence  and  careless- 
ness of  the  defendant,  the  Southern  Railway 
Company,  as  alleged  in  the  complaint?  An* 
swer:    Yes. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Report«r  IndexM 
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"If  so,  what  damage  has  the  plaintiff  sus- 
tained?   Answer:    *900." 

S.  J.  Ervln,  for  appellant  M.  H.  Yount 
and  John  T.  Perkins,  for  appellee. 

BROWN,  J.  There  appears  to  be  abun- 
dant evidence  In  the  record  to  warrant  the 
conclusion  that  the  fire  originated  on  the 
right  of  way  of  defendant,  and  was  caused 
by  sparks  from  its  engine.  There  Is  also 
evidence  that  the  right  of  way  where  the 
fire  started  was  in  a  foul  condition. 

The  assignments  of  error  all  relate  to  the 
title  to  the  land  which  had  been  burned,  and 
more  particularly  to  the  ruling  of  the  court 
admitting  In  evidence  the  will  of  John  Ruth- 
erford and  the  McPheeters  grant  In  the 
view  we  take  of  the  case  It  is  unnecessary  to 
discuss  those  assignments. 

There  Is  ample  evidence  In  the  record 
tending  to  prove  that  at  the  time  of  the  fire 
the  land  burned  over  was  not  only  claimed 
by  the  plaintiff,  but  that  she  and  her  repre- 
sentatives were  in  the  actual  possession 
thereof.  As  a  sample  of  the  evidence,  one 
witness  testifies:  "I  have  heard  the  descrip- 
tion contained  in  the  deeds  and  grants;  I 
know  the  boundaries.  I  have  known  the 
land  for  50  years.  John  Rutherford  been  In 
possession  until  he  died,  then  his  widow, 
Mrs.  Thornton,  ever  since."  Grant  for  100 
acres  read.  "I  know  where  that  land  lies. 
John  in  possession  of  It  all  the  time,  and  his 
widow,  Mrs.  Thornton,  slnoe,  for  fifty  years. 
The  McPheeters  grant  covers  the  home 
place — ^the  residence  of  John  Rutherford  lo- 
cated on  this  tract.  John  Rutherford  has 
lived  on  the  place  50  years  in  my  recollec- 
tion. Since  death  Mrs.  Thornton  has  had 
tenants  on  It  Walker  Lyerly  occupies  It  as 
tenant  of  Mrs.  Thornton,  and  cultivates  all 
that  Is  fit  for  cultivation."  That  such  testi- 
mony Is  some  evidence  of  possession,  al- 
though subject  to  cross-examination  as  to 
what  constitutes  possession,  is  held  in  Bryan 
v.  Splvey,  100  N.  C  68.  IS  S.  B.  760»  where 
the  use  and  meaning  of  the  terms  are  learn- 
edly discussed  by  Mr.  Justice  Shepherd. 
There  being  abundant  evidence  to  go  to  the 
jury  that  at  the  time  of  the  fire  plaintiff  had 
actual  possession  of  the  land  burned  and 
claimed  it  as  her  own  the  alleged  defective 
links  In  her  paper  title  would  not  necessari- 
ly bar  a  recovery.  As  Is  said  by  Chief  Jus- 
tice Smith  in  the  oft-cited  case  of  Aycock  v. 
Railroad,  89  N.  0.  324:  **But  no  harm  has 
come  to  the  defendant  by  the  reception  of 
the  copies  of  the  grants,  since  under  the 
deed  from  Leak  the  plaintiff  was  In  law  In 
possession  through  his  tenant  of  all  the  land 
described  therein  up  to  the  boundaries,  and, 
in  the  absence  of  other  evidences,  prima  fa- 
de the  owner,  and  he  may  recover  for  all 
the  damage  done  to  his  possessory  and  pro- 
prietory rights."    See,  also,  Jackson  v.  Oom- 


mlssioners,  18  N.  CX.  177;  Ruflln  ▼.  Overby,  88 
N.  C.  309;  Osborne  v.  Ballew,  84  N.  C.  373; 
Lamb  v.  Swain,  48  N.  C.  370. 

Upon  an  examination  of  the  record  w« 
find  no  reversible  error. 

No  error. 

(150  N.  O.  678) 

WHITE  V.  HANS  REES'  SONS. 

(Supreme  Court  of  North  Carolina.     May  19, 
1909.) 

Judgment  (S  143*)  —  Defaui<t  Judgment  — 

Sbttino  Aside—Gbounds. 

On  a  motion  under  Revisal  1905,  <S  513,  to 
set  aside  a  judgment  for  excusable  neglect,  it 
appeared  that  the  case  was  called  for  trial  on 
a  designated  date,  and  that  the  defendant  ffllled 
to  appear.  Defendant  and  his  counsel,  a  firm 
of  three  members,  were  notified  by  telegram 
that  the  case  would  be  called  on  the  next  day. 
The  partner  having  special  charge  of  the  case 
was  too  siclc  to  attend,  and  defendant,  having 
sufficient  time  to  consult  his  counsel  and  at- 
tend court  and  at  least  move  for  a  continuance, 
failed  to  attend.  Held  to  justify  a  denial  of  the 
motion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  S  143.*] 

Appeal  from  Superior  Court,  Madison 
County;    Ward,  Judge. 

Action  by  J.  H.  White  against  Hans  Rees' 
Sons.  From  a  judgment  denying  a  motion 
to  set  aside  a  default  judgment,  defendants 
appeal.     Aflarmed^ 

Davidson,  Bourne  &  Parker,  for  appellants. 
Gudger  &  McElroy,  for  appellee. 

WALKEIR,  J.  This  is  a  motion  to  set 
aside  a  Judgment  upon  the  ground  of  ex- 
cusable neglect  under  Revisal  1905,  §  513.  It 
appears  that  the  case  was  called  for  trial 
on  Monday  of  October  term,  1907,  and  the 
defendants  failed  to  appear  in  person  or  by 
counsel.  The  defendants  and  their  counsel, 
a  firm  composed  of  three  members,  who  re- 
sided in  Ashevllle,  were  notified  by  telegram 
that  the  case  would  be  called  at  all  events 
on  the  next  day,  Tuesday.  The  member  of 
the  law  Arm,  who  had  special  charge  of  the 
case,  was  too  sick  to  attend;  but  no  suffi- 
cient excuse  is  shown  for  the  failure  of  the 
other  two  members  of  the  firm  to  attend,  nor 
does  it  appear  why  the  defendants  did  not 
attend  the  court  On  Tuesday  the  case  was 
called  and  tried.  Judgment  was  rendered 
for  the  plaintiff.  The  defendants  at  the 
same  time  moved  to  set  aside  the  judgment, 
upon  the  very  grounds  now  assigned,  but  did 
not  prosecute  their  motion.  There  was  an 
appeal  at  that  time  from  the  judgment,  upon 
the  merits  of  the  case,  to  this  court,  which 
was  dismissed  here  under  rule  17  (89  S.  E. 
vl).  No  further  action  was  taken  in  the  mat- 
ter until  August  term,  1907,  nearly  a  year 
after  the  judgment  was  rendered.  The  court 
overruled  the  motion  of  the  defendants  to  set 
aside  the  judgment,  and  the  latter  excepted 
and  appealed. 


•For  other  cases  soo  same  topic  and  section  NUMBBR  in  Deo.  A  Am.  Diga.  1M7  to  data,  A  Reporter  Indezea 
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In  no  Tiew  of  this  case  was  there  any  ex- 
cnsable  neglect  The  attorney  having  spe- 
cial charge  of  the  case  was  too  ill  to  look 
after  his  clients'  interests,  but  the  defend- 
ants were  in  fault  They  did  not  attend  the 
court  oh  Monday  and  received  special  notice 
that  their  case  would  be  tried  on  Tuesday. 
Why  did  they  not  consult  with  their  counsel 
and  attend  that  session  of  the  court  and  at 
least  ask  for  a  continuance  of  the  case? 
They  had  sufficient  time  to  do  so.  "The  least 
that  can  be  expected  of  a  person  having  a 
suit  in  court  is  that  he  shall  give  it  that 
amount  of  attention  which  a  man  of  ordi- 
nary prudence  usually  gives  to  his  important 
business."  Per  Rodman,  J.,  in  Sluder  v.  Rol- 
lins, 76  N.  C.  271.  To  the  same  effect  are 
the  cases  of  Waddell  v.  Wood,  64  N.  C.  624 ; 
Kerchner  v.  Baker,  82  N.  C.  169.  As  said  by 
Dillard,  J.,  in  Kerchner  v.  Baker,  supra: 
"The  course  of  the  defendant  was  not  the 
care  of  an  ordinarily  prudent  man  In  refer- 
ence to  his  own  personal  interests,  nor  was 
it  consistent  with  the  proper  deference  and 
attention  due  from  the  defendant  and  every 
suitor  to  the  kx^own  and  orderly  course  and 
practice  of  the  courts  in  the  administration 
of  the  law."  The  defendants  liave  lost  their 
rights,  if  they  had  any  to  protect,  by  their 
own  inattention  and  inexcusable  neglect 

We  have  not  deemed  it  necessary  to  set 
out  all  the  findings  of  fact  made  by  the 
judge,  which  would  perhaps  present  the  case 
more  strongly  against  the  defendants  than 
those  we  have  briefly  stated.  It  is  sufficient 
to  say  that  the  Judge,  upon  his  findings,  com- 
mitted no  error  in  law  in  adjudging  that  the 
defendants'  neglect  was  inexcusable. 

No  error. 


(150  N.  C.  8W) 

STATE  V.  BLACK. 

(Supreme  Court  of  North  Carolina.     May  21, 
1909.) 

1.  Cbiminai.  Law  (9  1189*)—Apfbai.— Dis- 
position OF  Cause. 

Where  an  excessive  term  of  imprisonment 
was  imposed  on  accused,  he  was  not  entitled 
on  reversal  to  a  new  trial,  but  to  be  remanded 
for  a  legal  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3226;    Dec.  Dig.  {  1189.*] 

2.  Cbdhnal  Law  (i  7*)— Power  to  Define 

CBIICE— ObDINANGES— CONFLIOT  WITH  STATE 
LAWfl. 

A  city  ordinance,  making  an  act  a  misde- 
meanor and  imposing  a  punishment  where  the 
same  act  is  a  misdemeanor  at  common  law  and 
punishable  under  the  criminal  laws  of  the  state, 
IS  void. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  4;    Dec.  Dig.  {  7.*] 

Appeal  from  Superior  Court,  Buncombe 
County ;  Ward,  Judge. 

W.  P.  Black  was  convicted  of  keeping  a 

•Msorderly  house,  and  he  appeals.  Affirmed. 


W.  P.  Brown,  Thos.  Settle^  and  Davidson, 
Bourne  &  Parker,  for  appellant  The  Attor- 
ney General,  for  the  State. 

CLARK,  C.  J.  The  defendant  convicted  in 
the  police  court  of  Asheville  for  keeping  a 
disorderly  house,  appealed  to  the  superior 
court.  Upon  a  trial  de  novo  he  was  found 
guilty  by  a  Jury  and  sentenced  to  22  months' 
imprisonment  He  presses  but  one  ground  of 
appeal  In  his  brief,  which  is  that  by  the 
charter  of  Asheville  (Prlv.  Laws  1901,  p.  268, 
c.  100,  §  77)  keeping  a  disorderly  house  in 
that  city  is  a  misdemeanor  punishable  by  a 
fine  not  exceeding  $50  or  imprisonment  not 
exceeding  80  days. 

If  this  exception  were  well  taken,  the  de- 
fendant would  not  be  entitled  to  a  new  trial, 
but  to  be  remanded  for  resentence  in  con- 
formity to  law.  State  v.  Lawrence,  81  N. 
C.  522;  State  v.  Crowell.  118  N.  C.  1052,  21  S. 
E.  502;  State  v.  Austin,  121  N..C.  622,  28  S. 
E.  861.  If  this  had  been  an  ordinance  of  the 
city,  it  would  be  void  because  it  covers  the 
same  acts  as  are  a  misdemeanor  at  common 
law  and  punishable  under  the  criminal  law 
of  the  state.  State  v.  McCoy  (from  Asheville) 
116  N.  C.  1059,  21  S.  E.  690,  and  cases  there 
cited.  The  offense  for  which  the  defendant 
was  tried  is  an  offense  at  common  law  and 
has  not  been  repealed.  Charter  of  Asheville, 
§  77  (chapter  100,  p.  268,  Priv.  Laws  1901). 
does  not  purport  to  repeal  it  Its  object  was 
evidently  to  make  it  an  offense  against  the 
city  in  addition  to  being  an  offense  against  the 
general  law  of  the  state.  Doubtless  the  Idea 
was  that  it  might  thus  be  dealt  with  more 
promptly  and  efficiently  than  in  the  superior 
court  where  the  Jurisdiction  th^i  lay;  but 
there  are  no  words  in  said  section  77,  indicat- 
ing an  intention  to  repeal  it  as  a  common-law 
offense  within  the  limits  of  Asheville.  It  re- 
mained as  before  a  common-law  offense 
throughout  the  state.  The  defendant  was 
tried  and  convicted  under  the  common  law. 
The  above  section  77  (if  valid)  was  not  plead- 
ed below  nor  relied  on  either  by  the  state  or 
the  defendant  and  its  validity  is  not  pre- 
sented. 

No  error. 


dJEO  N.  a  668) 

SUTTLB  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     May  19, 
1909.) 

1.  CJABBiEBs  (§  280^)— Cabbiagb  of  Passen- 

GEB8— CaBB   REQUIBED. 

A  passenger  on  a  freight  train,  to  which  a 
passenger  coach  is  attached,  is  entitled  to  the 
highest  degree  of  care  of  which  sudi  trains  are 
susceptible,  and  while  the  difference  in  the 
character  and  purpose  of  the  trains  should  be 
given  due  consideration,  in  reference  to  their 
proper  management,  there  is  no  relaxation  as 
to  the  degree  of  care  required  towards  a  passen- 
ger. 

[Bd    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  |  1087 ;  Dec  Dig.  §  280.*] 
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2.  Cabbiebb  (S  318^)~Injubxes  to  Passeit - 
GEBs— Negligence. 

In  an  action  for  injuries  to  a  passenger  on 
a  mixed  train  caused  by  givinip  the  passenger 
coach  a  sudden  and  unusual  jolt,  evidence  held 
to  show  the  carrier's  actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1307;    Dec.  Dig.  >§  31&*] 

3.  Cabbiers  (f  325^)— PASSENQEBa— Gabe  Re- 

QUIBED  OF  PASSENGEBS. 

A  passenger  on  a  mixed  train  must  exer- 
cise care  commensurate  with  the  increased  dan- 
gers ordinarily  incident  to  the  management  of 
such  trains,  but  he  is  entitled  to  have  his  con- 
duct determined  in  reference  to  such  trains 
when  properly  managed,  and  he  is  not  required 
to  anticipate  extraordinaiy  dangers  incident  to 
the  carrier's  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1348;  Dec.  Dig.  S  325.*] 

4.  Cabbiebs  (§  347^)— PASSKKGSBe^— Oabb  Rb- 
QUiBED  OF  Passengers. 

A  passenger  on  a  mixed  train  who  leaves 
his  seat  in  the  passenger  coach  to  get  a  drink 
of  water  while  the  coach  is  standing  still  and 
cars  are  being  shifted  is  not  negligent  as  mat- 
ter of  law,  but  his  negligence  is  ordinarily  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1402 ;    Dec.  Dig.  |  347.*] 

5.  Cabbiebs  (S  332^)— Passengbbs— Oabe  Re- 
quired OF  Passengers. 

Where  a  passenger  on  a  mixed  train  left 
his  seat  in  the  coach  to  get  a  drink  of  water 
while  the  coach  was  standing  still,  and  while 
cars  were  being  shifted,  and  at  a  time  when 
there  was  no  reason  to  expect  that  any  harm 
would  ensue,  and  no  harm  would  have  ensued  if 
the  trainmen  had  properly  managed  the  train, 
the  passenger  was  not  guilty  of  contributory 
negligence  precluding  a  recovery  for  injuries 
received  by  the  coach  receiving  an  unusual  and 
sudden  jolt  by  shifting  cars. 

[EH.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §|  1383-1384;   Dec.  Dig.  {  832.*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Ward,  Judge. 

Action  by  D.  D.  Suttle  against  the  South- 
ern Railway  Company.  From  a  judgment 
for  plaintiflf,  defendant  appeals.    Affirmed. 

The  evidence  tended  to  show  that  on  or 
about  October  8,  1005,  plaintiff  was  a  passen- 
ger on  a  mixed  train  of  defendant  company, 
a  freight  train  having  a  passenger  coach  at- 
tached, from  Shelby  to  Asheville,  N.  C,  and 
while  in  the  coach  he  was  knocked  down  and 
seriously  injured  by  a  sudden  and  unusual 
jolt  given  by  defendant's  employes  in  shifting 
other  cars  of  the  train  which  had  been  de- 
tached. Speaking  of  the  occurrence^  the 
plaintiff  testified,  in  part,  as  follows:  "Q. 
Did  you  get  hurt  at  any  time  while  on  tliat 
trip?  A.  Yes;  we  run  out  six  miles  to  a 
little  station  called  Washburn,  and  they  stop- 
ped, and,  after  stopping,  they  cut  the  coach 
that  I  was  in  loose  from  the  freight — ^it  was 
a  mixed  train — and  they  were  shifting  some 
cars  out,  and,  while  my  coach  was  standing 
there,  I  went  to  the  water-closet  to  get  some 
water,  and  just  as  I  was  in  the  act  of  get- 
ting hold  of  the  dipper  the  freight  struck  the 
front  end  of  the  coach,  and  I  was  standing 
in  about  four  feet  of  the  comer  post  of  the 


water-closet,  and  that  post  struck  me  pn  the 
side  of  the  head  here,  and  the  blood  ran  down, 
and  there  was  the  back  of  a  seat  right  to 
my  left  and  that  was  shelving  towards  me, 
and,  when  I  fell,  it  bent  my  back  over  that, 
and  from  there  I  rolled  over  into  the  aisle, 
c^nd  I  laid  there  about  a  minute  and  a  half, 
and  while  I  was  down  I  could  not  move  or 
speak.  And  there  was  one  of  the  train  hands 
in  there  working  on  his  books,  and,  after  I 
had  laid  there  some  time,  he  asked  me  if  I 
was  hurt,  and  I  did  not  answer  him — ^I  could 
not  answer — and,  after  I  revived  a  little,  I 
made  an  effort  to  raise  my  right  arm  up  and 
could  not  move  it,  and  then  I  took  hold  with 
my  left  hand  and  got  hold  of  this  seat  in 
front  of  me  and  failed  to  do  it,  and  then  I 
asked  him  if  he  would  help  me  up,  and  he 
came  and  helped  me  up,  and  as  I  went  back 
to  my  seat  I  noticed  most  of  the  cushions  off 
of  the  seats  on  the  floor,  and  my  seat  was 
that  way.  The  lick  was  so  heavy  that  it  had 
driven  the  seats  from  under  the  cushions,  and 
many  of  the  cushions  were  on  the  floor.  Aft- 
er I  got  in  my  seat,  I  was  sitting  holding  to 
the  seat  in  front  of  me  and  they  slashed  into 
it  again,  and  I  hollered,  and  the  flagman,  or 
whoever  it  was  that  was  in  there  with  me, 
jumped  up  and  ran  out,  and  from  that  on 
there  was  no  further  trouble  with  the  train. 
Q.  You  say  they  'slashed'  into  It?  A.  I  mean 
that  the  freight  cars  that  were  shifting,  the 
cars  that  were  making  some  change,  and 
while  I  was  standing—  Q.  You  say  that 
they  flashed'  into  you.  The  jury  don't  know 
what  that  means.  A.  They  backed  into  it 
with  such  force.  Q.  With  how  much  force 
did  they  come  back  the  second  time?  A. 
Equally  as  much  as  the  first  time  or  more." 
At  the  close  of  plaintiff's  testimony  defendant 
moved  to  nonsuit  plaintiff,  motion  denied, 
and  defendant  excepted.  Under  a  proper 
charge  the  question  of  defendant's  respon- 
sibility was  submitted  on  the  three  ordinary 
issues  In  actions  of  negligence:  "(1)  As  to 
negligence  of  defendant  causing  the  Injury. 
(2)  Contributory  negligence  on  part  of  plain- 
tiff. (3)  Damages."  There  was  verdict  In 
favor  of  plaintiff,  and,  from  judgment  on 
the  verdict,  defendant  excited  and  appealed. 

Moore  &  Rollins,  for  appellant  Adams  & 
Adams,  Frank  Carter,  and  H.  C«  Ghedester, 
for  appellea 

HOKB,  J.  (after  stating  the  facts  as  above). 
There  has  been  no  error  committed  in  the 
trial  of  this  case  which  gives  the  defendant 
any  just  ground  of  complaint. 

Where  a  person  has  been  received  as  a 
passenger  on  one  of  these  mixed  trains, 
whether  in  a  passenger  coach  or  caboose  or 
a  car  temporarily  fitted  for  the  purpose,  he 
is  entitled  to  the  highest  d^ree  of  "care  and 
diligence  of  which  such  trains  are  suscep- 
tlble."    While  the  difference  In  the  character 
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and  purposes  of  the  trains  may,  and  shoald« 
be  given  due  consideration  in  reference  to 
their  proper  management  and  control,  there 
la  no  relaxation  as  to  the  degree  of  care  re- 
quired towards  a  passenger  on  the  part  of 
the  company's  employ^,  and  for  a  breach  of 
duty  of  the  kind  indicated  the  company  may 
be  held  responsible.  Miller  v.  Railroad,  144 
N.  C.  545,  57  S.  E.  345 ;  Railroad  v.  Horst,  93 
U.  S.  291,  23  L.  Ed.  898;  Sprague  v.  Railway, 
92  Fed.  59,  34  C.  a  A,  207;  Railroad  v.  Hol- 
comb,  44  Kan.  332,  24  Pac,  467.  In  Sprague 
V.  Railway,  supra,  Goff,  Circuit  Judge,  for 
the  court,  quotes  with  approval  from  Rail- 
road V,  Horst,  supra,  and  in  reference  to  this 
matter  said:  "The  court  below  seems  to 
have  founded  its  conclusion  on  the  fact  that 
the  plaintiffs  were  traveling  in  a  caboose 
car,  and  not  on  a  regular  passenger  train. 
But  we  are  of  opinion  that  as  the  defendant 
sold  tickets  to  the  plaintiffs  to  be  used  in 
said  car,  which  was  provided  for  the  ac- 
commodation of  passengers  in  general,  the 
plaintiffs  were  entitled  to  demand  and  have 
of  and  from  the  defendant  the  highest  pos- 
sible degree  of  care  and  diligence,  regardless 
of  the  kind  of  train  they  were  on.  A  rail- 
road company  is  liable  for  the  negligence  of 
its  servants,  resulting  injuriously  to  its  pas- 
sengers, whether  they  are  traveling  in  the 
luxurious  cars  of  the  modem  train  or  in  the 
uncomfortable  caboose  of  the  local  freight; 
for  in  all  such  cases  the  law  requires  that 
the  highest  degree  of  care  that  is  practicable 
be  exercised.  The  reasons  for  this  rule  are 
well  known,  and  are  based  upon  wise  public 
policy  and  the  plainest  principles  of  Justice. 
The  Supreme  Court  of  the  United  States,  in 
alluding  to  this  matter  (Railroad  Go.  v. 
Horst,  93  U.  S.  291,  23  L.  Ed,  898),  said: 
'Liife  and  limb  are  as  valuable,  and  there  is 
the  same  right  to  safety,  in  the  caboose  as 
in  the  palace  car.  The  same  formidable 
power  gives  the  traction  in  both  cases.  The 
rule  is  uniformly  applied  to  passenger  trains. 
The  same  considerations  apply  to  freight 
trains.  The  same  dangers  are  common  to 
both.  Such  care  and  diligence  are  as  effec- 
tual and  as  important  upon  the  latter  as  up- 
on the  former,  and  not  more  difficult  to  exer- 
cise. There  is  no  reason  in  the  nature  of 
things  why  the  passenger  should  not  be  as 
safe  upon  one  as  the  other.  With  proper 
vigilance  on  the  part  of  the  carrier  he  is  so. 
The  passenger  has  no  authority  upon  either, 
except  as  to  the  personal  care  of  himself. 
The  conductor  is  the  animating  and  control- 
ling spirit  of  the  mechanism  employed.  The 
public  have  no  choice  but  to  use  it  ♦  •  • 
The  rule  is  beneficial  to  both  parties.  It 
tends  to  give  protection  to  the  traveler,  and 
Warns  the  carrier  against  the  consequences 
of  delinquency.  A  lower  degree  of  vigilance 
than  that  required  would  have  averted  the 
catastrophe  from  which  this  litigation  has 
arisen.  Dunn  v.  Railway  Co.,  58  Me.  187, 
4  Am.  Rep.  267;  TuUer  v.  Talbot,  23  111.  357, 


76  Am.  Dec.  695;  Railway  Co.  v.  Thompson, 
56  111.  138.' " 

This  being  the  correct  principle,  a  mere* 
statement  of  the  testimony  above  set  out  af- 
fords convincing  evidence  of  negligence  on 
the  part  of  the  defendant  company  causing 
the  injury,  and  Justifies  the  finding  of  the 
Jury  on  the  first  issue.  The  defendant  did 
not  seriously  contend  that  there  was  error 
in  this  respect,  but  It  was  earnestly  urged 
that  upon  the  entire  testimony  the  court 
should  have  held  as  a  matter  of  law  that 
the  defendant  was  guilty  of  contributory  neg- 
ligence barring  recovery,  and  this  on  the 
evidence  above  stated,  and  the  additional 
questions  and  answers  appearing  in  the 
course  of  a  long  cross-examination,  as  fol- 
lows: "Q.  You  know  that  the  Jolting  and 
Jars  on  a  freight  train  are  rougher  than  they 
are  on  a  passenger  train,  don't  you?  A.  I 
don't  know  about  the  couplings.  Q.  Did  you 
ever  see  them  handling  the  trains,  the  start- 
ing and  the  coupling?  A.  Yes ;  I  know  they 
are  rough.  Q.  I  ask  you  if  you  were  not 
simply  standing  in  that  car,  paying  no  atten- 
tion when  the  coupling  was  made,  and  yoa 
fell  over  on  the  side?  A.  Of  course,  I  was 
paying  no  attention,  my  coach  being  standing 
still,  and  I  was  struck  and  knocked  down.'* 
There  is  doubt  if  this  answer  should  be  given 
any  special  significance  on  the  subject,  com- 
ing as  it  did  in  the  midst  of  a  prolonged  ex- 
amination in  which  the  witness  had  placed 
the  entire  facts  before  the  Jury.  Glearly  the 
witness  did  not  mean  to  say  that  he  was  at 
the  time  entirely  unobservant  of  care  for  his 
own  safety,  but,  in  reference  to  the  question 
and  by  fair  intendment,  he  should  be  under- 
stood to  mean  that  he  was  not  noticing  the 
coupling  at  the  time,  nor  expecting  to  be 
knocked  down  by  any  such  severe  and  un- 
usual shock.  Certainly  he  had  done  nothing 
to  indicate  any  lack  of  care,  for  he  had  only 
gotten  up  to  get  a  drink  of  water,  and  the 
Jolt  came  Just  as  he  was  getting  hold  of  the 
dipper.  In  any  event,  the  authorities  are 
to  the  effect  that  getting  up  for  this  purpose 
in  the  usual  way,  and  on  a  train  of  this 
character,  does  not  import  negligence  as  a 
matter  of  law.  While  a  passenger  on  these 
mixed  trains  is  held  to  a  degree  of  care  com- 
mensurate with  the  Increased  dangers  which 
are  ordinarily  incident  to  their  management, 
he  is  entitled  to  have  his  conduct  weighed 
and  his  rights  determined  in  reference  to 
such  trains  when  carefully  and  properly  man- 
aged, and  he  is  not  required  to  anticipate 
such  extraordinary  and  unusual  dangers  as 
are  incident  to  the  company's  negligence. 
This  is  the  rule  as  stated  by  Associate  Jus- 
tice Walker  for  the  court  in  the  case  of  Mar- 
able  V.  Railroad,  142  N.  C.  557,  55  S.  E.  355, 
in  which  it  was  held  that:  '<(4)  In  taking 
passage  on  a  freight  train,  a  passenger  as- 
sumes  the  usual  risks  incident  to  traveling 
on  such  trains  when  managed  by  prudent  and 
competent  men  in  a  careful  manner."    And, 
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in  reference  to  the  question  directly  presented 
here,  It  is  very  generally  accepted  that  stand- 
ing up,  under  certein  circumstances,  or  get- 
ting up  from  one's  seat  for  a  natural  purpose, 
or  going  for  a  drink  of  water  and  the  like, 
is  not  negligence  per  se,  but  the  question 
should  as  a  rule  be  referred  to  the  Jury  un- 
der a  proper  charge.  Tillett  v.  Railroad,  118 
N.  0.  1031,  24  S.  B.  Ill ;  Burr  v.  Railroad,  64 
N.  J.  Law,  30,  44  Atl.  845;  Railroad  v.  Mas- 
terson,  16  Ind.  App.  323,  44  N.  E.  1004; 
Hutchinson  on  Carriers  (3d  Ed.)  |  1217.  In 
Tlllett'8  Case  it  was  held:  "(7)  A  passenger 
has  a  right  to  presume  that  the  servants  of 
the  carrier  will  properly  discharge  their 
duties.  Consequently  one  who  enters  a  rail- 
road passenger  car  is  not  guilty  of  contribu- 
tory negligence  because  he  fails  to  rush  into 
the  first  seat  he  reaches,  although  he  loiows 
the  train  is  about  to  be  coupled."  The  case 
to  which  we  were  referred  by  counsel  for  the 
defendant  (Smith  v.  R.  R.  Co.,  9Q  N.  C.  241, 
6  S.  E.  896)  does  not  conflict  with  the  positions 
sustained  by  these  authorities.  In  that  case 
the  plaintiff  was  held  guilty  of  contributory 
negligence  because  from  his  own  testimony 
it  appeared  that  he  had  taken  a  position  on 
the  arm  of  the  car  seat,  thus  inviting  the  in- 
jury from  which  he  had  sufTered.  Whether 
in  the  present  and  improved  methods  of  con- 
trol and  management  of  these  trains  this  rul- 
ing would  now  obtain,  a  question  to  which 
we  were  invited  by  the  argument  of  plain- 
tifTs  counsel,  it  is  not  necessary  to  deter- 
mine, for  in  the  case  before  us  no  such  fact 
appears ;  the  evidence  showing  that  plaintiff, 
a  passenger  on  defendant's  train,  got  up  in  a 
natural  way  and  went  for  a  drink  of  water 
at  a  time  when  his  car  was  at  a  standstill, 
and  when  there  was  not  reason  to  expect 
that  any  harm  would  ensue,  and  when  none 
would  have  ensued  if  defendant's  train  had 
been  carefully  and  properly  managed. 

There  is  no  error,  and  the  judgment  below 
is  affirmed. 

No  error. 


(150  N,  C.  707) 

McCOLMAN  V.   ATLANTIC   COAST   LINE 
.R  CO. 

(Supreme  Court  of  North  Carolina.     May  21, 
1909.) 

Appeal  and  Ebbob  (§  1062*)— Submission  or 
Issues— ELa.bmx.es8  Ebbob. 

Where,  in  an  action  against  a  carrier  for 
damaees  from  vexations  delay,  the  court  sub- 
mittea  the  issue  of  defendant's  negligence  and 
the  issue  of  wanton  and  willful  negligence  and 
the  single  issue  of  damages,  and  the  jury  in 
answer  to  the  first  issue  found  that  defendant 
was  not  negligent,  plaintiff  could  not  complain 
that  the  court  erred  in  not  submitting  issues 
framed  by  him  involving  the  issue  of  punitive 
damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E>rror.  Cent  Dig.  H  4212-4218;  Dec  Dig.  i 
1062.^] 


Appeal  from  Superior  Court,  Scotland  Coun- 
ty; Long,  Judge. 

Action  by  J.  A.  McColman  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  record  discloses  the  following  case: 
Plaintiff  on  July  5,  1904,  entered  Into  a  con- 
tract with  defendant  company  as  "charter- 
er" of  an  excursion  train,  consisting  of  one 
baggage  car  and  not  less  than  five  passenger 
coaches,  to  be  run  from  Gibson,  N.  C,  to 
Wilmington,  N.  C,  and  return.  The  sched- 
ule was  set  out  In  the  contract  "subject  to 
such  changes  as  may  be  made  necessary  for 
the  safe  operation  of  the  train  by  other  train 
schedules  of  the  company,  and  such  unavoid- 
able delays  as  may  be  occasioned  by  dam- 
ages to  the  equipment  of  the  company." 
The  other  provisions  of  the  contract  are  not 
material  to  the  decision  of  this  appeal.  The 
train  was  furnished  In  accordance  with  the 
contract  and  the  excursion  run  on  July  27^, 
1904.  It  seems  that,  by  reason  of  the  weight 
of  the  rails  on  the  portion  of  the  road  from 
the  main  line  to  Gibson,  it  was  necessary  to 
use  a  light  engine  which  was  exchanged  at 
FayettevlUe  for  another  of  heavier  weight 
On  the  return  trip,  when  the  train  reached 
Fayetteville,  some  difficulty  was  experienced 
in  making  the  exchange  and  a  delay  occur- 
red of  some  five  hours  from  11  o'clock  p.  m. 
until  some  time  the  following  morning.  The 
plaintiff  alleged  that  the  engine  was  de- 
fective and  of  insufficient  capacity,  that  the 
cars  were  not  supplied  with  water,  and  that 
in  this  and  other  respects  the  defendant 
company  was  guilty  of  reckless,  wanton,  and 
willful  negligence,  whereby  he  sustained 
large  damages,  etc. 

The  plaintiff  in  apt  time  requested  the 
court  to  submit  the  following  issues  to  the 
Jury: 

"(1)  Did  the  defendant  wrongfully  fall  to 
transport  the  plaintiff  as  alleged  in  the  com- 
plaint? 

**(2)  Wfets  the  failure  to  transport  the 
plaintiff  willful  and  wanton? 

"{6)  What  compensatory  damages,  if  any, 
is  the  plaintiff  entitled  to  recover? 

"(4)  What  exemplary  damages,  if  any,  is 
the  plaintiff  entitled  to  recover?" 

The  court  declined  to  submit  the  issues, 
and  the  plaintiff  excepted.  The  following  is- 
sues were  submitted  to  the  jury: 

**(1)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant,  as  alleged  in  the 
complaint? 

"(2)  Was  the  plaintiff  injured  by  the  wan- 
ton and  willful  negligence  of  the  defendant 
as  alleged  in  the  complaint?. 

''(8)  What  damages,  if  any,  has  plaintiff 
sustained?"  Plaintiff  excepts.  The  Jury  re- 
sponded to  the  first  issue  "No,"  and  did  not 
answer  the  second   and  third.     Judgment 
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was  rendered  upon  the  verdict  for  defend- 
ant, and  plaintiff  excepted  and  appealed. 
The  exceptions  are  discussed  In  the  opinion. 

Gibson  &  Russell,  for  appellant  McLean, 
McLean  &  Snow,  for  appellee. 

CONNOR,  J.  The  plaintiff  noted  a  num- 
ber of  exceptions  to  the  ruling  of  his  honor 
upon  the  competency  of  testimony.  .They 
were  not  pressed  on  the  argument,  and  we 
And  no  merit  in  them.  It  was  conceded  that 
plaintiff  did  not  sustain  any  substantial 
damage  other  than  inconvenience  and  dis- 
comfort. The  portion  of  the  charge  to  which 
exception  was  taken  and  pressed  upon  our 
attention  is  as  follows:  '*The  plaintiff  must 
also  show  that  he  received  injuries  as  the 
direct  and  proximate  cause  of  the  alleged 
negligence  by  the  defendant  Has  the  plain- 
tiff  satisfied  you,  by  the  greater  weight  of 
evidence,  that  the  defendant  was  negligent, 
and  has  he  also  satisfied  you  by  the  greater 
weight  of  evidence  that  as  the  result  and 
proximate  result  of  that  negligence  that  he 
himself  suffered  the  Injuries  of  which  he 
complains?  If  so,  your  answer  to  this  issue 
would  be  *Yes/  But,  if  he  failed  to  so  satis- 
fy you  by  the  greater  weight  of  evidence, 
your  answer  to  the  first  issue  would  be  *No.' " 
The  learned  counsel  earnestly  contends  that 
if  his  honor  had  submitted  the  Issues  ten- 
dered by  him,  and  the  Jury  had  found  that 
defendant  was  guilty  of  a  breach, of  the  duty 
which  it  owed  him  as  ^  passenger,  he  would 
have  been  entitled  to  nominal  damages 
which  would  have  entitled  him  to  ask  for 
punitive  damages  upon  the  theory  that  the 
negligence  was  willful  and  wanton.  The 
difficulty  which  he  encounters  Is  found  in  the 
fact  that  upon  a  properly  framed  issue  the 
Jury  acquit  the  defendant  of  any  breach  of 
duty  or  negligence.  It  is  difficult  to  see  how 
the  question  of  punitive  damages  can  arise 
when  no  cause  of  action  is  established.  The 
plaintiff's  rights  and  the  defendant's  duty 
are  fixed  by  the  terms  of  the  contract  and 
this  the  Jury  finds  has  not  been  broken. 
This  put  an  end  to  the  action. 

We  have  examined  the  record,  and  find  no 
error. 


aSO  N.  C.  689) 

RIDDLE  T.  BRIDGEWATER  MILLING  CO. 

(Supreme  Court  of  North  Carolina.     May  19, 
1909.) 

1.  JUSnCSS  OF  THE  PEACE  (J  44*)— JUBISDIC- 

TiON— Amount  Demanded— Interest. 

Under  Revisal  1905,  §  1419,  limiting  the 
jurisdiction  of  a  justice  to  a  case  in  which 
the  sum  demanded,  **exclusive  of  interest,"  does 
not  exceed  $200,  he  has  not  Jurisdiction  where 
the  demand  is  for  $200  and  interest  on  a  great- 
er sum. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  166;   Dec.  Dig.  i  44.*] 


2.  Payment  (i  42*)— Applicatiok. 

A  payment  must  always  be  applied  first 
to  extinguish  the  interest,  and  then  on  the 
principal. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §  121 ;    Dec  Dig.  §  42.*] 

3.  Justices  of  the  Peace  (J  44*)— Jubisdio- 
tion— "Demand." 

The  "demand,"  what  plaintiff  could  recov- 
er on  the  face  of  the  summons,  in  the  absence 
of  defense,  determines  the  Jurisdiction  nnder 
Revisal  1905,  9  1419,  limiting  the  jurisdiction 
of  a  justice  to  a  case  wherein  the  sum  demand- 
ed does  not  exceed  a  certain  amount,  00  that 
such  demand  being  for  a  greater  amount,  and 
there  being  no  remitter  of  the  excess  before  the 
justice,  he  has  no  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {§  157-172;  Dec.  Dig.  { 
44.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1973-1976;    vol.  8,  p.  7633.] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Ferguson,  Judge. 

Action  by  J.  B.  Riddle  against  the  Bridge- 
water  Milling  Company.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Affirmed. 

Riddle  &  Huffman  and  J.  T.  Perkins,  for 
appellant    Avery  &  Ervin,  for  appellee. 

CLARK,  a  J.  This  was  a  dvU  action, 
begun  before  a  justice  of  the  peace  and  dis- 
missed on  appeal  in  the  superior  court,  upon 
the  motion  of  the  defendant  for  want  of  Ju- 
risdiction In  the  justice's  court. 

The  complaint' pf  the  plaintiff  as  set  out 
In  the  summons  was  "for  the  nonpayment  of 
the  sum  of  $200,  with  Interest  on  $938.18 
from  22d  day  of  February,  1907,  due  by 
promissory  note,  being  the  balance  unpaid, 
and  demanded  by  said  plaintiff."  The  de- 
mand for  Interest  on  a  greater  sum  than 
$200  defeats  the  jurisdiction  of  the  justice. 
In  Hedgecock  ▼.  Davis,  64  N.  C.  650,  where 
the  Interest  Is  held  to  be  "a  mere  legal  In- 
cident," It  Is  evident  that  Interest  on  the  ju- 
risdictional amount  of  $200.  or  less.  Is  meant, 
and  not  on  any  sum  in  excess  of  $200,  and 
therefore  that  case  has  no  application  where 
Interest  on  a  larger  sum  Is  claimed.  The 
constitutional  limit  of  the  Jurisdiction  of  a 
justice  of  the  peace  In  civil  action  founded 
on  contract  Is  "wherein  the  sum  demanded 
shall  not  exceed  $200.*'  Const,  art  4,  &  27, 
and  Revisal  1905,  §  141X9  (1)  limits  such  Ju- 
risdiction in  such  cases  **whereln  the  sura 
demanded,  exclusive  of  interest,"  does  not 
exceed  $200.  This  does  not  Include  Interest 
on  a  larger  sum.  The  note  here  was  $938.18. 
As  the  payment  amounts  to  $788.38,  the  in- 
terest should  have  been  calculated  and  added 
to  the  principal,  and  the  payment  deducted, 
leaving  the  difference  as  a  new  principal. 
As  this  new  principal  was  much  in  excess  of 
$200,  it  was  necessary  to  remit  such  excess 
if  the  plaintiff  desired  to  bring  action  before 
a  justice  of  the  peace.  The  plaintiff  con- 
ceived the  idea  that  he  could  avoid  that  re- 
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qtiliement  by  applying  all  the  payment  to 
the  principal,  leaving  the  balance  due  on 
principal  $199.80.  He  therefore  sued  for 
|200  principal  and  interest  on  $918.33."  This 
was  beyond  the  Jurisdiction  of  a  Justice  of 
the  peace,  who  cannot  adjudge  recovery  of 
interest  on  a  sum  greater  than  $200.  Be- 
sides, a  payment  must  always  be  applied 
first  to  extinguish  the  Interest,  and  the  re- 
mainder only  upon  the  principal.  It  Is  the 
"demand,**  i.  e.,  what  the  plaintiff  could  re- 
cover on  the  face  of  the  summons  If  there  Is 
no  defense,  which  determines  the  Jurisdic- 
tion. Knight  V.  Taylor,  131  N.  C.  85,  42  S. 
m  537;  Novllle  v.  Dew,  94  N.  C.  45;  Allen 
V.  Jackson,  86  N.  O.  321.  There  being  no  re- 
mitter of  the  excess  before  the  Justice,  he 
had  no  Jurisdiction,  and  the  action  was  prop- 
erly dismissed  on  appeaL 
Afiirmed* 


(150  N.  C.  674) 

GARRISON  et  al.  v.  WILLIAMS  et  al. 

(Supreme  Court  of  North  Carolina.     May  19, 
1909.) 

1.  PLBADiiva  (i  408*)— CoMPi*AiNT— Waiver 
ojp  Defect  by  Ai^sweb. 

Where  a  complaint  Btates  no  cause  of  ac- 
tion, the  defect  is  not  waived  by  answering; 
bat  defendant  may  demur  ore  tenua,  or  the 
Supreme  Court  ma^  take  notice  on  its  own  mo- 
tion of  the  insufficiency. 

[Ed.    Note.— For   other  cases,    see   Pleading, 
Cent.  Dig.  {  1366;    Dec  Dig.  |  408.*] 

2.  Public  Landq  (§  164*)— Bntbt— Pbotbst— 
CoNSTBuonoN  or  Statute. 

Code,  I  2766,  provided  that  entries  of  land 
made  in  the  course  of  any  year  should  be  paid 
for  on  or  before  December  31st,  which  should 
happen  in  the  second  year  thereafter,  and  all 
entries  of  land  not  thus  paid  for  should  be  void 
and  might  be  entered  by  any  other  person.  Un- 
der section  2765,  if  the  land  was  not  subject  to 
entry,  any  person  claiming  an  interest  therein 
coald  file  a  protest  with  the  entry  taker  against 
the  issuing  of  a  warrant  of  survey  thereon,  and 
the  entry  taker  thereupon  certified  the  entry 
and  protest  to  the  superior  court  for  trial  of 
the  issue  of  validity  of  the  entry,  but  the  pro- 
test was  required  to  be  filed  within  10  days 
after  the  posting  of  notice  of  entry  by  the  entry 
taker.  Held,  that  the  statute  contemplated  that 
the  posting  of  notice  of  entry  should  be  made, 
not  by  the  enterer,  but  by  the  entry  taker,  and 
that  the  protest  should  be  filed  within  the  10 
days  during  which  the  notice  of  entry  was  post- 
ed; the  provision  for  filing  the  protest  being 
mandatory,  and  a  condition  annexed  to  the 
right  of  protest,  not  a  statute  of  limitation. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  «  164.*] 

3.  Pleadivo  (S  406*)— Defbotivk  Statement 
OF  Cause— WAivEB. 

In  an  action  by  a  person  who  had  entered 
public  land  against  others  alleged  to  hold  under 
a  subsequent  wrongful  ent^  to  have  them  de- 
clared trustees  thereof  for  plaintiff,  a  complaint 
alleged  that  on  August  14,  1900,  plaintiff  duly 
entered  the  land  in  the  entiy  taker's  office,  that 
on  December  22,  1902,  nine  days  before  the 
time  limited  for  plaintiff  to  take  out  her  grant, 
defendants  protested  her  entries,  and  thereby 
prevented  her  from  having  a  grant  issued  during 
pendency  of  the  proceedings  to  determine  the 
validity  of  the  protest,  and  that  defendants  ob- 


tained the  grants  while  the  proceedings  were 
pending.  Held,  that  if  it  was  necessary  for 
plaintiff  to  allege  that  the  notice  of  plaintiff's 
entry  had  not  been  seasonably  given  by  the 
entry  taker,  so  that  the  protest  was  filed  in 
time,  and  she  thereby  prevented  from  obtaining 
her  grants,  her  failure  to  do  so  would  constitute 
only  a  defective  statement  of  her  cause  of  ac- 
tion, and,  defendants  having  answered  instead 
of  demurred,  they  waived  the  defect. 

[Ed.    Note.— For   other  cases,    see    Pleading, 
Cent.  Dig.  §§  1365-1374;   Dec.  Dig.  {  406.*] 
4.  Plbadinq  (J  211^)— DsinniBEB  Obe  Tbitua 

— Natubb. 

The  omitted  allegation,  if  a  defect,  could 
not  be  availed  of  by  a  demurrer  ore  tenus,  since 
such  a  pleading  is  only  equivalent  to  a  motion 
to  dismiss  after  answering. 

[EW.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §i  472.  481 ;   Die  Dig.  §  211.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty ;  Ferguson,  Judge. 

Action  by  Ida  B.  Garrison  and  others 
against  Richard  Williams  and  others.  A  de- 
murrer to  the  complaint  was  sustained,  and 
plaintiffs  appeal.     Reversed. 

J.  M.  Mull  and  S.  J.  Ervin,  for  appellants. 
Avery  &  Ervin  and  Avery  &  Avery,  for  ap- 
pellees. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiffs  for  the  puri>ose  of  having  th^ 
defendants  declared  trustees  for  the  feme 
plaintiff,  Ida  E.  Garrison,  of  certain  tracts  of 
land  described  in  the  amended  complaint, 
containing  about  1,600  acres.  She  alleged: 
That  on  August  14,  1900,  she  duly  entered 
said  land  in  the  ofilce  of  the  entry  taker  of 
Burke  county;  that  in  the  year  1902  the  de- 
fendant Richard  Williams  entered  the  same 
land,  and  his  rights  under  said  entry,  if 
any,  have  passed  to  his  codefendants  with  no- 
tice of  the  prior  entry  of  the  feme  plaintiff; 
that  on  December  22,  1902,  Just  nine  days 
before  the  time  limited  for  the  feme  plaintiff 
to  take  out  her  grant,  the  defendants  pro- 
tested her  entries,  and  thereby  prevented  her 
from  having  a  grant  Issued  during  the  pen- 
dency of  the  proceedings  to  determine  the 
validity  of  the  protest;  that  while  said  pro- 
ceeding was  pending,  and  during  the  year 
1904,  the  defendants  caused  grants  to  be  is- 
sued upon  the  entry  laid  by  the  said  Richard 
Williams  and  thereby  acquired,  though  un- 
lawfully, wrongfully,  and  fraudulently,  the 
l^al  title  to  the  premises;  that  the  protest 
of  the  defendants  was  at  August  term,  1905» 
of  the  superior  court  decided  against  them, 
and  the  feme  plaintiff  thereupon,  and  within 
nine  days  after  the  rendition  of  the  Judg- 
ment of  the  court  in  the  said  proceeding,  ob- 
tained warrants  of  survey  and  received 
grants  from  the  state  for  the  said  lands.  An- 
swers were  filed  by  the  defendants  denying 
the  fraud  alleged  in  the  complaint  and  es- 
serting  title  to  the  land  in  dispute.  When  the 
case  was  called  for  trial,-  the  defendants  de- 
murred ore  tenus  to  the  complaint  upon  the 
ground  that  it  does  not  state  facts  sufficient 
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to  constitute  a  cause  of  action.  The  demur- 
rer was  sustained.  The  plaintiffs  excepted 
and  assigned  the  following  errors:  "(1)  That 
the  court  permitted  the  defendants,  who 
had  filed  an  answer,  to  demur  ore  tenus  to 
the  amended  complaint,  when  the  cause 
was  upon  the  calendar  for  trial  and  had 
been  reached  and  called  for  trial.  (2)  That 
the  court  refused  to  tax  the  defendants  with 
the  cost  of  the  witnesses  subpoenaed  and  in 
attendance  upon  the  court  for  the  trial  of 
the  cause;  the  same  being  upon  the  calendar 
and  having  been  reached  and  called  for 
trial  upon  the  pleadings.  (3)  That  the  court 
sustained  the  defendant's  demurrer  ore  ten- 
us and  ruled  that  the  amended  complaint 
failed  to  state  a  cause  of  action.  (4)  That 
the  judgment  rendered  was  erroneous." 

Disposing  of  the  question  of  procedure  in 
limine,  we  have  repeatedly  held  that,  where 
a  complaint  states  no  cause  of  action,  such 
a  defect  is  not  waived  by  answering.  The 
defendant  may  demur  ore  tenus,  and  fur- 
thermore this  court  may  take  notice,  ex 
mero  motu,  of  the  insufficiency  of  the  com- 
plaint in  this  respect  If  the  cause  of  ac- 
tion, as  stated  by  the  plaintiff,  is  inherently 
bad,  why  permit  him  to  proceed  further  in 
the  case,  for,  if  he  proves  everything  that  he 
alleges,  he  must  eventually  fall  in  the  ac- 
tion? Blackmore  v.  Winders,  144  N.  O. 
212,  56  S.  E.  874;  Blam  v.  Barnes,  110  N.  0. 
73,  14  S.  E.  621.  Our  decisions  upon  this 
matter  are  in  strict  accordance  with  the 
very  letter  and  spirit  of  the  law.  Revisal 
1905,  §  478. 

The  real  question  in  the  case  is  whether 
the  feme  plaintiff  was,  in  contemplation  of 
the  law,  prevented  by  the  action  or  con- 
duct of  the  defendants,  or  any  one  of  them, 
from  obtaining  grants,  upon  her  entries, 
from  the  state.  It  was  provided  by  Code, 
i  2766,  which  was  in  force  when  the  entries 
of  Mrs.  Garrison  were  made,  that  "all  en- 
tries of  land,  made  in  the  course  of  any 
one  year,  shall,  in  every  event,  be  paid  for, 
on  or  before  the  thirty-first  day  of  Decem- 
ber, which  shall  happen,  in  the  second  year 
thereafter;  and  all  entries  of  land,  not  thus 
paid  for,  shall  become  null  and  void,  and 
may  be  entered  by  any  other  person."  Re- 
visal 1905,  i  1731,  makes  a  different  provi- 
sion and  requires  that  all  entries  of  land 
shall  be  paid  for  within  one  year  from  the 
date  of  «itry,  unless  a  protest  be  filed  to 
the  entry,  in  which  event  the  payment  shall 
be  made  within  12  months  after  final  judg- 
ment on  the  protest,  and,  if  the  payment 
is  not  made  within  the  said  time,  the  entry 
shall  be  null  and  void  and  the  land  may  be 


entered  by  any  other  i>erson.  This  case* 
of  course,  is  governed  by  the  law  as  con- 
tained in  the  Code.  If  the  land  was  not 
subject  to  entry,  any  person  claiming  title 
to  or  an  interest  in  the  same,  or  any  part 
thereof,  was  authorized  to  file  a  protest  with 
the  entry  taker  against  the  issuing  of  a 
warrant  of  survey  thereon,  and  the  entry 
taker  thereupon  certified  the  entry  and  pro- 
test to  the  superior  court,  where  the  issue 
as  to  the  validity  of  the  entry  was  tried, 
but  the  protest  was  required  to  be  filed  with- 
in 10  days  after  the  posting  of  the  notice 
of  entry  by  the  entry  taker.  Ck>de,  i  27^. 
It  was  evidently  contemplated  by  the  legis- 
lature that  the  posting  of  the  notice  of  entry 
should  be  made,  not  by  the  enterer,  but  by 
one  of  its  officers,  namely,  the  entry  taker, 
and  that  the  protest  should  be  filed  within 
the  10  days  during  which  the  notice  of  the 
entry  was  posted.  This  provision  of  the  law 
we  regard  as  mandatory.  The  protest  must 
be  filed  within  the  time  fixed  by  the  stat- 
ute. It  is  a  condition  annexed  to  the  right 
of  protest,  and  not  a  statute  of  limitation. 
The  time  for  paying  the  purchase  price  and 
taking  out  a  grant  had  not  expired  when 
the  protest  was  filed.  It  does  not  appear 
by  any  allegation  in  the  pleadings  whether 
the  entry  taker  ever  posted  notice  of  the 
plaintiff's  entries.  If  it  was  necessary  for 
the  plaintiff  to  have  alleged  that  the  notice 
had  not  been  seasonably  given  by  the  entry 
taker,  so  that  the  protest  was  filed  in  time, 
and  she  was  thereby  prevented  from  obtain- 
ing her  warrant  of  survey  and  her  grants, 
her  failure  to  do  so  woiald  constitute  only 
a  defective  statement  of  her  cause  of  ac- 
tion, and  the  defendants,  having  answered. 
Instead  of  demurring,  waived  any  such  de- 
fect. They  cannot  avail  themselves  of  the 
omitted  allegation,  if  it  is  a  defect,  by  de- 
murring ore  tenus,  which  is  equivalent,  to 
a  motion  to  dismiss  after  they  have  an- 
swered. Masten  v.  Marlow,  65  N.  a  695; 
Halstead  ▼.  Mullen,  93  N.  a  252. 

We  need  not  now  consider  the  question 
argued  by  counsel  whether,  in  law,  the  pro- 
test delayed  action  on  her  part  in  perfecting 
her  entry  and  procuring  her  grants,  so  as 
to  entitle  her  to  the  relief  she  demands. 
We  will  decide  that  question  when  the  facta 
of  the  case  are  before  us.  The  complaint 
sufficiently  alleges  a  cause  of  action,  even  if 
it  is  defectively  stated,  and  Is  good  as 
against  a  demurrer  ore  tenus  or  motion  to 
dismiss  •  under  the  circumstances  of  this 
case.  The  court  erred  in  sustaining  the  de- 
murrer. 

E2rror. 
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(iss  oa.  en) 

DARIBN  &  W.  R.  CO.  ▼-  McKAY. 

(Supreme  Coart  of  Georgia.    May  16,  1909.) 

L  Eminent  Domain  (§  239*)— Pbooeedings  to 
Takje  Pbopertt— Relief  Awarded. 

The  jury,  in  the  case  of  an  appeal  from  the 
award  of  assessors  in  a  statutory  condemnation 
proceeding,  have  no  authority  to  give  compen- 
sation in  anything  but  money.  A  verdict  which 
awards  the  landowner  a  sum  of  money,  and  also 
reserves  to  him  the  Jjrivilege  of  moving  improve- 
ments from  the  right  of  way  sought  to  be  con- 
demned, is  erroneous. 

[Eki.  Note.— For  other  cases;  see  Eminent  Do- 
main, Dec.  Dig.  i  239.*] 

2.  EJminent   Domain   (§   239*)— Pboceedinqs 

TO  Take  Pbopebtt— Verdict. 

On  appeal  from  the  award  of  assessors  in  a 
statutory  condemnation  proceeding,  the  verdict 
should  be  for  a  given  sum. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  §  239.*] 

8.  Imminent  Domain  ({  239*)— Pboceedinqb 
to  Take  Pbopebtt  —  Evidence  —  Admissi- 
bility. 

The  particular  proposals  and  declinations 
of  the  respective  parties  in  their  unsuccessful 
negotiation  to  agree  upon  the  amount  of  dam- 
ages prior  to  the  condemnation  proceeding  are 
irrelevant  on  the  trial  of  an  appeal  from  the 
award  of  the  assessors. 

[Ed.  Note. — For  other  cases,  see  Eiminent  Do- 
main, Gent.  £Hg.  i  618;  Dec.  Dig.  8  239.*] 

i.  Tbial  (I  193*)— INSTBUOTIONS— Intimation 

of  Opinion. 

A  charge  which  intimates  an  opinion  as  to 
the  amount  of  recovery,  where  the  evidence  is 
conflicting,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  193.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Liberty  Coun- 
ty;  Paul  E.  Seabrook,  Judge. 

Condemnation  proceedings  by  the  Darien 
&  Western  Railroad  Company  against  H.  F. 
McKay.  From  the  award  of  the  assessors, 
McKay  appealed  to  the  superior  court 
From  the  Judgment  there  rendered  for  Mc- 
Kay, the  railroad  company  brings  error.  Re- 
yersed. 

Hitch  &  Denmark,  for  plaintiff  in  error. 
Garrard  &  Muldrim,  for  defendant  in  error. 


EVANS,  P.  J.  Under  the  statutory  pro- 
ceeding to  condemn  a  right  of  way  for  rail- 
road purposes  the  assessors  awarded  the 
landowner,  H.  F.  McKay,  $300  damages  and 
the  right  to  remove  the  house  off  the  land 
condemned  within  four  months.  From  this 
award  McKay  appealed  to  the  superior  court 
The  jury,  on  the  trial  of  the  appeal,  return- 
ed the  following  verdict:  "We,  the  Jury,  find 
for  H.  F.  McKay  the  sum  of  $700,  with  the 
right  to  move  all  his  improvements  off  the 
right  of  way."  The  railroad  company  moved 
In  arrest  of  Judgment  on  the  ground  that 
the  verdict  was  illegal  and  unauthorized  by 
the  pleadings,  and  also  moved  for  a  new  tri- 
al. Both  motions  were  denied,  and  excep- 
tions taken. 


1.  The  attack  on  the  validity  of  the  verdict 
is  made  both  in  the  motion  in  arrest  of  Judg- 
ment and  in  the  motion  for  a  new  trial.  At 
common  law  the  usual  mode  of  attack  on  an 
illegal  verdict  was  by  a  motion  for  a  venire 
de  novo.  Under  our  practice,  a  verdict  of  a 
Jury  which  is  illegal  and  void,  and  cannot  be 
enforced,  is  a  ground  for  granting  a  new  tri- 
al. Mitchell  V.  Printup,  27  Ga.  469.  So  we 
will  consider  the  legality  of  the  verdict  along 
with  the  other  grounds  of  the  motion  for  new 
trial. 

One  of  the  reasons  assigned  for  its  invalidi- 
ty is  that  the  verdict  is  not  responsive  to  the 
issues,  nor  authorized  by  the  pleadings.  The 
notice  of  condemnation  specified  that  the  rail- 
road company  sought  to  condemn  for  rail- 
road purposes  a  specifically  described  strip 
of  land  150  feet  in  width.  It  appeared  from 
the  evidence  that  the  improvement  referred 
to  in  the  verdict  was  a  dwelling  house  which 
rests  in  part  upon  the  land  sought  to  be  con- 
demned as  a  right  of  way.  The  statute  pre- 
scribes that  the  issue  to  be  made  and  tried  by 
.a  Jury  on  appeal  is  "the  value  of  the  proper- 
ty taken  or  the  amount  of  damage  done." 
Civ.  Code  1895,  §  4678.  The  law  contem- 
plates that  the  verdict  shall  be  for  a  definite 
sum,  and  the  Jury  have  no  authority  to  an- 
nex any  condition.  See  2  Lewis  on  Eminent 
Domain,  {  505.  The  notice  of  condemnation 
does  not  ask  that  the  condemnor  be  permit- 
ted to  pay  the  compensation  to  be  awarded  in 
any  other  way  than  in  money.  As  soon  as 
the  assessors  make  their  award,  the  rail- 
road company,  upon  paying  or  tendering  the 
amount  awarded,  may  immediately  proceed 
to  use  the  property  for  railroad  purposes; 
and  this  is  so,  even  though  an  appeal  be  tak- 
en. Civ.  Code  1895,  §  4679;  Oliver  v.  Union 
Point,  etc.,  R.  Co.,  83  Ga.  257,  9  S.  E.  1086. 
If  the  landowner  may  be  given  by  the  ver- 
dict the  right  to  remove  his  house,  this 
would  mean  that  he  could  move  it  in  a  rea- 
sonable time;  and  this  privilege  would  be  in- 
consistent with  the  condemnor's  right  to  im- 
mediate possession.  We  think  the  verdict 
was  void. 

2.  On  the  appeal  from  the  award  of  the 
assessors  the  form  of  the  verdict  intended 
by  the  statute  is  the  recovery  of  a  gross  sum, 
the  amount  of  which  is  to  be  arrived  at  by 
a  consideration  of  the  various  elements  enu- 
merated in  Civ.  Code  1895,  §  4675.  Atlantic 
Coast  Line  R.  Co.  v.  Postal  Tel.  Co.,  120  Ga. 
268,  48  S.  B.  15. 

8.  The  landowner  was  allowed  to  testify,^ 
over  objection,  that  the  testimony  was  irrele- 
vant, that  he  tried  to  get  the  railroad  com- 
pany to  remove  the  house,  and  it  refused. 
The  testimony  was  irrelevant  The  issue  to 
be  submitted  to  the  Jury,  in  a  case  like  the 
present  one,  is  the  value  of  the  property  tak- 
en and  the  consequential  damages  sustained; 
and  proposals  of  the  parties,  and  their  decli- 
nation, pending  a  prior  unsuccessful  negotia- 


other  cues  see  seme  topic  and  section  NTJIIBBR  in  Dec  ft  Am.  Dls>.  1M7  to  date,  ft  Reporter  Indexes 
64S.E.-50 


T86 


(M  80  UTUUASTBRM  BEFOBTBB. 


(Ot. 


tlon  of  aettleznent  of  the  damages,  are  Im- 
material. 

4.  The  court  charged:  "In  order  that 
there  may  not  be  any  confusion,  you  can  let 
your  verdict  state  the  full  amount  that  you 
find,  and  the  $300  already  paid  can  be  de- 
ducted from  the  amount  that  you  find."  This 
charge  is  open  to  the  criticism  made  that  it 
was  an  intimation  of  opinion  that  the  amount 
of  recovery  should  exceeh  the  amount  award- 
ed by  the  assessors  and  paid  by  the  railroad 
company.  There  was  evidence  from  which 
the  jury  could  find  a  less  amount,  and  the 
charge  was  therefore  harmful. 

Judgment  reversed.  All  the  Justices 
concur. 


(132  Qa.  621) 

OliARKE    BROS. 


T.    STOWB. 


(Supreme  Court  of  Georgia.     May  IB*  1909.) 

1.  Replevin  (J  96*)— Vbbdict— Vauditt. 

Suit  was  brought  for  the  recovery  of  per- 
sonalty, which  was  alleged  to  be  of  the  value 
of  $577.30,  and  the  amount  of  hire  claimed  was 
$100,  with  no  other  allegation  of  damages. 
The  undisputed  evidence  showed  that  the  value 
of  the  property  at  the  time  of  the  conversion 
was  $577.30.  The  pleadings  of  the  plaintiff 
showed  that  at  the  time  when  the  suit  was 
brought  the  property  was  of  the  same  value. 
Bail  process  was  sued  out  in  connection  with 
filing  the  suit,  and  on  failure  of  the  defend- 
ant to  give  bond  the  plaintiff  did  so  and  re- 
ceived possession  of  the  property.  It  did  not 
appear  that  the  plaintiff  elected  to  take  a  money 
verdict  alone.  Held,  that  a  verdict  "for  plain- 
tiff for  125  with  7%  interest,"  if  construed  as 
a  verdict  in  favor  of  the  plaintiff  for  the  prop- 
erty and  also  for  $125  and  interest,  was  not 
supported  by  the  evidence,  and  in  any  event 
such  verdict  did  not  accord  with  the  evidence, 
and  in  view  of  the  pleadings  and  evidence  was 
vague  and  uncertain. 

[Ed.    Note.— For  other  cases,   see   Replevin, 
Dec  Dig.  i  96.*] 

2.  Tbial  ii  252*)— RsQUBSTXD  Ghabgk  Not 
Applicable. 

Under  the  pleadings  and  evidence,  the 
judge  did  not  err  in  refusing  to  charge,  on 
request,  that  "the  plaintiff  must  clearly  prove 
bis  title  to  the  property  in  dispute,  and  if  he 
cannot  do  this,  whether  such  inability  arise 
from  mingling  of  the  goods  or  any  other  cause, 
the  verdict  must  be  for  the  defendant.*' 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §1  596-612;    Dec.  Dig.  |  252.*] 

3.  Leas  AND  LooaiNO  (J  3*)  —  Lease  —  Db- 

BCRIPnON— SUFPICIBNCY. 

A  timber  lease,  which  authorized  the  cut- 
ting and  manufacture  of  lumber  and  shingles 
for  one  year,  but  which  contained  no  other 
description  of  the  timber  or  land  included  in 
the  lease,  except  "all  that  tract  or  parcel  of 
land  known  as  lot  162^  acres  of  lot  169  in 
the  6th  district  of  Montgomery  county,  Ga.,*' 
was  too  vague  and  indefinite  in  point  of  de- 
scription to  be  admissible  in  evidence  as  a 
muniment  of  title. 

[Ed.   Note.— For  other  cases,   see  Logs  and 
Logging,  Dec.  Dig.  |  3.*] 

4.  New  Trial  (|  132*)— Bai;^  or  E)videncb— 

AMENDMENT. 

Where  a  motion  for  a  new  trial  was  made, 
and  thereupon  an  order  was  taken  setting  it  for 
a  hearing  and  allowing  the  movants  60  days 


within  which  to  file  a  brief  of  the  evldenc^ 
''which  may  be  approved  at  the  hearing,"  and 
granting  leave  to  amend  the  motion  and  brief  of 
evidence  up  to  the  time  of  the  hearing,  which 
might  be  had  in  term  or  vacation,  and  where 
the  movants  within  60  days  made  a  bona  fids 
effort  to  comply  with  such  order  and  filed  a 
brief  of  the  evidence,  though  it  was  not  com- 
plete and  perfect,  on  the  hearing  of  the  mo- 
tion there  was  no  error  in  allowing  such  brief 
to  be  amended  and  perfected ;  and  if  in  the 
opinion  of  the  presiding  ju^ge  this  could  better 
be  done  by  substituting  for  the  brief  which 
had  been  filed  another  which  covered  the  same 
ground,  with  additions  and  alterations  neces- 
sary to  make  it  a  complete  brief,  he  could  per- 
mit this  to  be  done,  without  specifically  refei^ 
ring  in  his  order  of  approval  to  the  brief  which 
had  first  been  filed,  or  requiring  it  to  be  in- 
corporated or  referred  to  in  the  substituted 
brief. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  i  132.*] 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt,  Bfclntosb 
Gounty;  Paul  E.  Seabrook,  Judge. 

Trover  by  J.  A.  Stowe  against  Glarke 
Bros.  Judgment  for  plaintiff,  and  defendants 
bring  error,  and  plaintiff  assigns  crosfr^rror. 
Reversed  on  main  bill  of  exceptions,  and  af- 
firmed on  cross-bill. 

W.  L.  Glay,  for  plaintiffs  in  error.  Harry 
B.  Dunwody,  for  defendant  in  error. 

ATKINSON,  J.  On  the  6th  day  of  Novem- 
ber, 1906,  J.  A.  Stowe  brought  an  action  of 
trover  against  Glarke  Bros.,  to  recover  cer- 
tain described  pieces  of  sawn  pine  timber  or 
lumber.  The  petition  alleged  that  "the  pres- 
ent value  of  said  personalty  is  five  hundred 
and  seventy-seven  dollars  and  thirty  cents 
($577.30).'*  On  the  5th  of  November  he  had 
made  an  aflldavit  to  obtain  bail  process.  He 
stated  that  *'the  value  of  said  property  [is] 
five  hundred  and  seventy-seven  dollars  and 
thirty  cents  ($577.80),  and  the  amount  of  hire 
claimed  is  one  hundred  dollars  ($100)."  The 
defendants  did  not  make  bond,  but  delivered 
the  property  to  the  officer.  On  November  9th 
the  plaintiff  executed  a  bond  in  terms  of  the 
statute  and  received  possession  of  the  proper- 
ty. On  the  trial  a  verdict  was  rendered  in 
the  following  words:  '*We,  the  Jury,  find  for 
the  plaintiff  125  with  7%  interest.  May  28» 
1907."  A  motion  was  made  for  a  new  trial, 
which  was  overruled,  and  the  defendants  ex- 
cepted. 

1.  The  verdict  which  was  found  by  the 
Jury  cannot  be  sustained.  (Counsel  for  the 
plaintiff  contended  that  the  evidence  showed 
that  at  the  time  of  the  conversion  in  June 
the  property  was  worth  $577.30;  that  testi- 
mony was  admitted  without  objection  that' 
between  the  date  of  conversion  and  the  time 
when  the  plaintiff  obtained  possession  under 
the  ball  proceeding  there  had  been  a  depreci- 
ation in  value  to  the  extent  of  $125,  and 
therefore  that  the  verdict,  in  the  light  of  the 
evidence,  construed  as  finding  for  the  plain- 
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tiff  the  property  and  In  addition  the  Bnm  of 
$125  as  damages  on  account  of  the  depreda- 
tion, could  be  sustained.  The  plaintiff  testi- 
fied: "When  they  received  it  on  the  boom,  it 
was  worth  $577.  When  I  gave  bond  and  got 
it  back,  it  was  worth  $125  less.  The  market 
was  down.  It  fell  between  the  time  they 
got  it  in  August,  and  I  did  not  get  It  till 
Noyember.'*  There  was  no  evidence  of  a 
depreciation  to  the  extent  named  between 
the  beginning  of  the  suit  and  the  giving  of 
the  bond  and  obtaining  possession  by  the 
plaintiff.  The  afiidavit  which  he  made  in 
order  to  obtain  bail  was  dated  November  5th, 
and  stated  the  value  of  the  property  to  be 
$577.80;  and  the  petition  which  he  filed  (ap- 
parently on  November  6th,  as  the  process 
bears  that  date),  stated  that  the  "present 
value  of  said  personalty  is"  $577.30.  He  is 
bound  by  the  admission  in  his  pleadings,  and 
cannot  recover  on  the  basis  of  a  depreciation 
in  value  prior  to  and  existing  at  the  time 
of  the  commencement  of  the  suit,  in  the  face 
of  his  allegation  showing  that  there  was 
none.  After  the  making  of  the  aflldavit  to 
obtain  bail  the  defendant  did  not  give  bond, 
and  the  plaintiff  did  so,  and  took  possession 
of  the  property.  See  Moomaugh  v.  Everett, 
88  Ga.  67, 13  S.  E.  837.  In  the  briefs  of  coun- 
sel for  both  parties  the  verdict  was  discussed 
as  being  a  verdict  in  favor  of  the  plaintiff 
for  the  property  and  also  for  $125  and  inter- 
est. So  considered,  we  have  shown  that  it 
could  not  be  sustained.  This  is  probably 
what  the  jury  intended  to  find,  as  the  undis- 
puted evidence  was  that  the  value  of  the 
property  was  $577.30,  and  no  evidence  refers 
to  the  sum  of  $125  as  being  the  entire  value 
of  the  lumber,  but  only  as  the  a^iount  of 
depreciation  in  value,  and  also  in  view  of  the 
fact  that  the  plaintiff  had  obtained  posses- 
sion of  the  property  itself  by  giving  bond. 
In  view  of  these  facts  It  is  hardly  probable 
that  the  jury  Intended  to  find  125  (dollars 
[?])  and  interest  as  the  entire  value  of  the 
property  which  the  plaintiff  could  recover. 
At  any  rate,  the  verdict  is  not  adjusted  to 
the  evidence  and  in  view  of  the  pleadings  and 
evidence  it  is  vague  and  uncertain.  It  does 
not  appear  that  the  plaintiff  elected  to  take 
a  money  verdict  alone.  What  is  here  said  in 
no  way  confiicts  with  the  ruling  in  Central 
of  Ga.  Ry.  Co.  v.  Mote,  131  Ga.  166,  62  S.  B. 
164,  where,  in  a  suit  for  personal  injuries, 
the  damages  were  laid  at  $20,000,  the  evi- 
dence was  sufficient  to  authorize  a  verdict 
for  $10,000,  and  the  jury  found  for  the  plain- 
tiff "the  sum  of  ten  thousand  (10,000.00)  and 
costs  of  suit,"  which  was  sustained  as  being 
a  verdict  for  $10,000. 

2.  One  ground  of  the  motion  for  a  new  tri- 
al complained  that  the  court  refused  a  re- 
quest to  charge  the  following:  "The  plain- 
tiff must  clearly  prove  his  title  to  the  par- 
ticular property  in  dispute ;  and  if  he  cannot 
do  this,  whether  such  inability  arise  from  a 
mingling  of  the  goods  or  any  other  cause,  the 


verdict  should  be  for  the  defendant**  The 
plaintiff  carries  the  burden  of  making  out  his 
case  by  a  preponderance  of  evidence ;  >ut  it 
is  stating  the  proposition  rather  strongly  to 
inform  the  jury  that  he  must  "clearly  prove 
his  title."  It  was  also  not  applicable  to  the 
facts  of  this  case  to  instruct  the  jury  in  re- 
gard to  the  effect  of  mingling  goods  as  stated 
in  the  request.  Under  the  evidence  there  was 
no  error  in  refusing  to  give  this  request  in 
charge. 

3.  The  defendants  offered  in  evidence  cer- 
tain instruments  for  the  purpose  of  proving 
title  to  the  lumber  in  themselves.  The  first 
of  these  was  executed  by  J.  E.  McAlum  as 
party  of  the  first  part  and  Pitman,  C^axton 
&  Co.  as  party  of  the  second  part.  It  stated 
tliat  the  party  of  the  first  part,  in  considera- 
tion of  certain  rents  to  be  paid  and  covenants 
to  be  performed  by  the  other  party,  had  "de- 
mised, leased,  and  to  farm  let,  and  by  these 
presents  does  demise,  lease,  and  to  farm  let, 
unto  the  said  parties  of  the  second  part,  to 
their  heirs  and  assigns,  all  that  tract  or  par- 
cel of  land  known  as  lot  162 V^  acres  of  lot 
number  169  in  the  6th  district  of  Montgomery 
county,  Ga.,"  with  right  of  ingress  and 
egress,  to  be  used,  wori&ed,  and  operated  for 
the  purpose  of  manufacturing  lumber  and 
shingles  for  one  year.  The  other  papers  were 
offered  to  show  a  chain  of  transfers  carrying 
the  rights  covered  by  this  lease  down  to  the 
defendants.  These  instruments  were  exclud- 
ed from  evidence.  The  grounds  of  objection 
are  not  stated.  One  which  might  have  been 
very  properly  made,  and  sustained,  is  that 
the  description  was  too  vague  and  indefinite 
to  identify  any  particular  property.  Merely 
to  mention  162^  acres  of  lot  No.  169  does 
not  Indicate  any  particular  part  of  that  lot, 
or  give  any  indicia  by  which  the  tract  to 
which  reference  was  intended  to  be  made 
could  be  located.  It  does  not  appear  wheth- 
er McAlum  only  owned  162i^  acres  of  the 
land  lot,  or  that  the  tract  sought  to  be  con- 
veyed was  known  by  any  particular  name, 
or  that  there  was  any  other  circumstance  or 
fact  by  which  it  could  be  located.  Luttrell  ▼. 
Whitehead,  121  Ga.  699,  49  S.  B.  691;  Tip- 
pens  V.  Phillips,  123  Ga.  415,  61  S.  E.  410. 
There  may  have  been  other  good  reasons  for 
the  rejection  of  this  instrument ;  but  this  one 
appears  to  be  sufficient.  If  this  conveyance 
was  inadmissible,  the  other  writings,  which 
were  offered  as  transfers  under  it,  were  in- 
admissible for  the  same  reason.  Some  of 
them  were  also  objectionable  for  other  rea- 
sons. 

4.  On  the  hearing  of  the  motion  for  a  new 
trial  the  respondent  made  a  motion  to  dis- 
miss it  on  several  grounds.  They  all  involve 
the  proposition  that,  when  the  motion  for  a 
new  trial  was  made,  it  was  ordered  that  the 
defendants  should  have  60  days  within  whicb 
to  file  a  brief  of  evidence,  "which  may  be  ap- 
proved at  the  hearing,"  and  that  they  should 
have  leave  to  amend  their  motion  and  brief 
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of  eridence  up  to  the  time  of  said  hearing, 
"which  may  be  had  In  term  or  vacation"; 
that  within  the  60  days  thus  allowed  the 
movant  had  filed  what  purported  to  be  a 
brief  of  evidence,  but  it  was  not  approved 
by  the  presiding  Judge;  and  the  respondent 
contended  that  it  was  not  in  fact  a  brief  of 
evidence  In  compliance  with  the  order,  but 
was  a  mere  skeleton  brief.  At  the  hearing  a 
complete  brief  was  tendered,  and  approved  by 
the  judge,  and  ordered  to  be  filed  as  a  part 
of  the  record,  and  he  thereupon  overruled  the 
motion  to  dismiss  the  motion  for  a  new  trial. 
Complaint  is  made  of  this  ruling  by  a  cross- 
bill of  exceptions.  The  first  brief  of  evidence 
was  filed  within  the  time  limited  by  the  or- 
der, the  terms  of  which  did  not  require  that 
it  should  be  presented  for  approval  or  be  ap- 
proved within  that  time;  on  the  contrary, 
an  opportunity  was  allowed  to  amend  the 
brief  of  evidence  up  to  the  time  of  the  hear- 
ing. The  presiding  Judge  evidently  thought 
that  there  had  been  a  bona  fide  effort  to  com- 
ply with  his  order,  and  that  the  paper  filed 
was  not  a  mere  skeleton  or  mockery  of  a 
brief,  but  was  sufficient  to  be  perfected  by 
amendment  We  cannot  say  that  he  erred 
In  this.  It  was  contended,  however,  that  the 
brief  originally  filed  was  not  perfected  by 
additions  and  alterations,  and  then  approved, 
but  that  a  new  and  complete  brief  was  sub- 
stituted in  lieu  of  it  If  there  was  not  a 
mere  trifling  with  the  order  of  the  court,  but 
such  a  brief  was  filed  as  authorized  amend- 
ment and  perfection,  we  perceive  no  reason 
why  this  result  could  not  be  reached  by  sub- 
stituting a  complete  brief  for  an  imperfect  one, 
instead  of  erasing,  altering,  interlining,  and 
adding  to  that  which  was  originally  filed. 
.  If,  in  the  opinion  of  the  presiding  judge,  a 
clearer  and  more  consistent  result  could  be 
reached  than  by  using  the  original  brief  as  a 
basis  or  as  a  part  of  a  new  brief,  together 
with  such  additions  or  alterations  as  were 
necessary,  no  sound  objection  is  presented 
against  such  a  course.  The  point  is  covered 
by  the  decision  in  Co-operative  Mfg.  Co.  v. 
Andrews,  105  Ga.  606,  81  S.  B.  40  (2). 

Judgment  reversed  on  main  bill,  and  af- 
firmed on  cross  bill,  of  exceptions.  All  the 
Justices  concur. 


(132  Ga.  601) 

DICKS  V.  ANDREWS. 
(Supreme  Court  of  Georgia.     May  IS,  1909.) 

1.  Bankruptcy  (§  434*)  —  Pbomibe  to  Pat 
Debt— DiscHABQE— EiTECT. 

A  promise'  to  pay  a  pre-existing  debt,  ma^e 
by  a  bankrupt  after  his  adjudication  as  such, 
but  before  his  discharge,  will  not  be  Impaired 
by  a  subsequent  discbarge. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  |  861 ;    Dec.  Dig.  I  434.*] 

2.  BII.L8  AND  Notes  (|§  92*)— Considebation. 

If  a  note  was  made  and  delivered  to  an  at- 
torney for  his  client,  and  delivered  by  him  to 


the  client,  being  payable  on  Its  face  to  the  at- 
torney or  bearer,  the  absence  of  a  consideration 
between  the  attorney  personally  and  the  maker 
of  the  note  would  not  affect  its  status,  but  the 
question  would  turn  upon  whether  there  was  a 
valid  consideration  as  between  the  client  and 
the  maker. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i  167 ;   Dec.  Dig.  §  92.*] 

3.  Compositions  with  Creditors  (§  13*)^ 
Validity  and  Enforcement  of  Agree- 
ments FOE  Preference. 

If  a  bankrupt  gave  to  one  of  bis  creditors 
a  note  for  the  balance  of  the  debt  due  such  cred- 
itor in  excess  of  the  amount  which  was  to  be  ac- 
cepted by  creditors  in  a  composition,  in  consid- 
eration that  such  creditor  would  join  in  the 
composition  and  not  oppose  it  or  Its  confirma- 
tion, and  the  transaction  was  withheld  from  the 
knowledge  of  the  other  creditors,  such  consid- 
eration would  be  illegal,  and  the  creditor  receiv- 
ing the  note  could  not  enforce  its  payment  by 
suit 

[Ed.  Note.— For  other  cases,  see  Composi- 
tions with  Creditors,  Cent.  Dig.  |  26;  Dec 
Dig.  I  13.*] 

4.  Compositions  with  Creditors  (|  13*)-^ 
Validity  and  Enforcement  of  Agree- 
ments FOB  Preferences. 

If  snch  an  agreement  for  a  secret  prefer- 
ence was  made,  and  a  note  was  given  in  con- 
sideration and  consummation  thereof,  it  was  not 
rendered  valid  by  being  signed  before  the  com- 
position, but  dated  in  advance' and  left  with  an- 
other person  to  be  delivered  after  the  composi- 
tion was  completed,  and  so  delivered. 

[Ed,  Note.— For  other  cases,  see  ComjKwi- 
tions  with  Creditors,  Cent  Dig.  i  26;  Dea 
Dig.  i  13,*] 

5.  Trial  (i  250*)  —  Instructions  —  Appli- 
OATioN  TO  Case. 

Under  the  facts  disclosed  by  the  evidence, 
it  was  error  to  charge  that,  if  the  jury  believed 
that  the  debt  of  the  creditor  to  whom  the  note 
was  given  was  bona  fide  claimed  to  be  a  fiduci- 
ary debt— that  is,  one  against  which  a  discharge 
in  bankruptcy  would  not  be  a  protection— and 
that  the  attorneys  of  the  bankrupt,  in  view  of 
that  contention,  advised  him  to  pay  the  debt  as 
a  fiduciary  one,  and  that  thereupon  he  signed 
the  note,  and  the  fiduciary  character  of  the  debt 
was  the  moving  consideraticm,  then  the  note  was 
not  illegal,  but  was  valid. 

(a)  There  was  no  evidence  on  which  to  base  a 
hypothesis  that  the  debt  was  in  fact  of  a  fidn- 
ciarv  character 

(b)  The  charge  made  the  validity  of  the  note 
depend  upon  whether  there  was  a  bona  fide 
contention  that  the  original  debt  was  fiduciary 
in  character,  and  whether  this  was  the  moving 
consideration  for  givins  the  note,  and  neither 
here  nor  elsewhere  in  the  charge  was  the  ques- 
tion submitted  to  the  jury  as  to  whether  the 
note  was  given  in  consummation  of  an  agree- 
ment for  a  secret  preference  to  one  creditor  of 
the  bankrupt,  in  consideration  that  he  would 
join  in  a  composition  and  not  oppose  Its  mak- 
ing or  confirmation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig,  $1  584r-586;    Dec  Dig.  S  250.*] 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County;  H.  O.  Hammond,  Judge. 

Action  by  Julia  Andrews,  administratrix, 
against  J.  J.  Dicks.  Judgment  for  plalntifC, 
and  defendant  brlngs^error.    Reversed. 

B.  B.  McCowen,  for  plaintiff  in  error. 
Wm.  H.  Fleming,  for  defendant  in  error. 
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LUMPKIN,  J.  A  suit  was  brought  <m  a 
promissory  note.  The  presiding  Judge  held 
that  the  defendant's  answer  raised  no  issua- 
ble defense,  and  entered  Judgment  against 
him.  This  Judgment  was  reversed.  129  6a. 
756,  59  S.  E.  782.  On  the  second  trial,  the  de- 
fendant amended  his  answer  and  set  up  sev- 
eral pleas.  A  verdict  was  rendered  against 
him,  a  new  trial  was  refused,  and  the  case  is 
again  here  for  review. 

1,  2.  The  ruling  made  in  the  first  headnote 
Is  controlled  by  the  decision  in  Moore  v. 
Trounstine,  126  Ga.  116,  64  S.  B.  810,  where 
the  case  of  Thornton  v.  Nichols,  119  Ga.  50, 
45  S.  E.  785,  is  considered  and  explained. 
The  second  headnote  requires  no  elaboration. 

3.  The  controlling  question  in  the  case  is 
whether  the  consideration  of  the  note  was  il- 
legal, and  therefore  the  note  was  uncollecti- 
ble. The  presiding  Judge  charged  the  Jury 
as  follows :  •*!  charge  you  that  if  you  believe 
from  the  evidence  that  the  debt  due  Andrews 
was  bona  fide  claimed  to  be  a  fiduciary  debt 
— ^that  is  to  say,  one  against  which  a  dis- 
charge in  bankruptcy  would  not  be  a  pro- 
tection— and  that  the  attorney  of  Dicks  & 
Bro.,  in  view  of  that  contention,  advised 
Dicks  to  pay  the  debt  as  a  fiduciary  one,  and 
that  thereupon  Dicks  signed  the  note  sued  on, 
and  that  the  fiduciary  character  of  the  debt 
was  the  moving  consideration,  then  the  note 
in  this  case  is  not  illegal,  but  is  valid.**  No- 
where in  his  charge  did  he  submit  to  the  Jury 
the  question  whether  the  note  was  given  in 
consideration  of  an  agreement  under  which 
Andrews  was  to  receive  a  secret  preference 
or  advantage  over  other  creditors  who  were 
parties  to  the  composition  in  bankruptcy,  or 
was  delivered  in  consummation  of  such  an 
agreement,  although  that  question  was  raised 
by  the  pleadings  and  evidence.  He  made  the 
entire  case  turn  on  whether  there  was  a  bona 
fide  claim  that  the  debt  due  to  Andrews  was 
of  a  fiduciary  character,  and  whether,  in  view 
of  that  contention,  Dicks  was  advised  to  give 
the  note,  and  did  so.  There  was  no  evidence 
whatever  that  the  debt  due  by  Dicks  &  Bro. 
to  Andrews  was  in  fact  of  a  fiduciary  char- 
acter, within  the  meaning  of  the  bankrupt 
law.  Bankr.  Act  July  1,  1898,  c.  541,  $  17, 
80  Stat.  550  (U.  S.  Comp.  St.  1901,  p.  3428) ; 
Bump  on  Bankruptcy  (11th  Ed.)  71 ;  Id.  691, 
693.  See,  also,  Ck)llier  on  Bankruptcy,  p.  229, 
I  17,  par.  4;  Crawford  v.  Burke,  195  U.  S. 
176,  25  Sup.  Ot.  9,  49  L.  Ed.  147;  Hennequin 
V.  Clews,  111  U.  S.  676,  4  Sup.  Ct  576,  28  L. 
Ed.  565.  If  the  expression  employed  by  the 
Judge,  "and  that  the  fiduciary  character  of 
the  debt  was  the  moving  consideration,"  re- 
ferred to  an  actual  fiduciary  character,  it 
was  without  evidence  to  support  It  If  it 
meant  that  a  mere  claim  that  the  debt  was  of 
a  fiduciary  character,  whether  it  was  so  or 
not,  would  render  the  note  valid,  without  re- 
gard to  whether  the  giving  of  a  secret  pref- 
erence to  one  creditor  over  others.  In  order  to 
carry  through  a  composition,  entered  into  the 
consideration,  it  was  not  a  correct  statement 


of  the  law.  Mere  daimi  of  a  creditor,  wheth- 
er bona  fide  or  not,  that  a  debt  is  fiduciary  In 
character,  do  not  make  it  so.  The  charge  left 
out  of  view  a  vital  question  in  the  case,  and 
it  was  nowhere  else  submitted  to  the  Jury. 

Section  12,  par.  "b,"  of  the  bankrupt  act  of 
1898  provides  that  "an  application  for  the 
confirmation  of  a  composition  may  be  filed 
in  the  court  of  bankruptcy  after,  but  not  be- 
fore, it  has  been  accepted  In  writing  by  a  ma- 
jority in  number  of  all  creditors  whose  claims 
have  been  allowed,  which  number  must  repre- 
sent a  majority  In  amount  of  such  claims, 
and  the  consideration  to  be  paid  by  the  bank- 
rupt to  his  creditors,  and  the  money  neces- 
sary to  pay  all  debts  which  have  priority  and 
the  cost  of  the  proceedings,  have  been  deposit- 
ed in  such  place  as  shall  be  designated  by 
and  subject  to  the  order  of  the  Judge."  Par- 
agraph "d"  provides  that  'the  Judge  shall 
confirm  a  composition  if  satisfied  that 
*  *  *  the  offer  and  its  acceptance  are  in 
good  faith  and  have  not  been  made  or  pro- 
cured except  as  herein  provided,  or  by  any 
means,  promises,  or  acts  herein  forbidden." 
See,  also,  section  29.  This  contemplates  the 
payment  of  debts  which  have  priority,  and 
the  payment  to  creditors  not  having  priority 
of  the  amount  agreed  upon  in  writing  to  be 
accepted  by  the  creditors  and  approved  by 
the  court.  Creditors  claiming  to  have  securi- 
ties or  priorities  can  only  prove  such  debts 
and  have  them  allowed,  for  the  purpose  of 
receiving  dividends,  for  such  sums  as  may 
seem  to  the  court  to  be  owing  over  and  above 
the  value  of  their  securities  or  priorities. 
Bankr.  Act  July  1,  1898,  c.  541,  §  57e,  30  Stat. 
560  (U.  S.  Comp.  St  1901,  p.  3443).  The  fidu- 
ciary character  of  a  debt  does  not  ipso  facto 
create  a  lien.  Fiduciary  debts  are  not  dis- 
charged in  bankruptcy.  But  this  is  net  a 
suit  brought  upon  the  original  debt  as  being 
of  a  fiduciary  character,  and  hence  not  dis- 
charged. It  is  a  suit  on  a  note,  given  for  the 
balance  of  the  creditor's  claim  in  excess  of 
the  amount  received  by  him  under  the  com- 
position. The  debt  appears  to  have  been 
proved  in  bankruptcy  as  an  ordinary  debt 
and  the  statement  of  "the  consideration  there- 
oV*  in  making  proof  of  the  claim  does  not 
seem  to  have  made  reference  to  anything 
which  would  indicate  that  the  debt  was  of  a 
fiduciary  character.    Bankr.  Act  1898,  §  57. 

In  Austin  v.  Markham,  44  Ga.  161,  it  was 
held  that  *'a  promise  to  pay  a  debt  due  by  an 
applicant  to  be  declared  a  bankrupt,  in  con- 
sideration that  the  payee  will  withdraw  his 
objections  in  the  bankruptcy  court  to  the  dis- 
charge of  the  bankrupt,  is  illegal  and  void, 
and  no  action  can  be  sustained  on  such  prom- 
ise." See,  also.  Burgess  v.  Simpson  Grocery 
Co.,  128  Ga.  423,  57  S.  E.  717;  Brown  & 
Franklin  v.  Everett-Ridley-Kagan  Co.,  Ill 
Ga.  404,  36  S.  E.  813.  In  Breck  ▼.  Cole,  4 
Sandf.  (N.  Y.)  79,  a  promissory  note  secretely 
given  to  the  plaintiff,  in  addition  to  the  com- 
position notes,  as  an  inducement  to  sign,  was 
held  void.     In  Morriaon  t.  Schlesinger,  10 
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IncL  App.  665,  S8  N.  B.  483,  an  assignment 
was  made  by  a  debtor  for  the  benefit  of  cred- 
itors, and  a  composition  with  the  creditors 
arranged.  One  creditor,  without  the  knowl- 
edge of  the  others  who  were  unsecured,  pro- 
cured, in  consideration  that  he  should  sign 
the  composition,  a  guaranty  securing  his  ex- 
iKting  claim  and  providing  for  future  credit 
It  was  held  that  such  a  guaranty  was  unen- 
forceable, both  as  to  existing  and  subsequent 
Indebtedness,  and  that  the  debtor  himself 
might  set  up  this  as  a  defense  to  an  action 
brought  thereon.  In  Willis  v.  Morris,  63  Tex. 
458,  51  Am.  Rep.  655,  It  was  held  that,  where 
a  debtor  had  procured  a  composition  from  all 
his  creditors,  a  note  secretly  given  by  him  to 
one  of  them,  for  the  balance  of  his  debt,  to 
induce  him  to  join,  was  void  and  could  hot 
be  enforced.  In  Russell  v.  Rogers,  10  Wend. 
(N.  Y.)  479,  25  Am.  Dec.  674,  Nelson,  J.,  said 
that  **any  security  taken  for  an  amount  be- 
yond the  composition  agreed  upon,  or  even 
for  that  sum,  better  than  that  which  is  com- 
mon to  all,  if  unknown  at  the  time  to  the  oth- 
er creditors,  is  void  and  inoperative."  See, 
also,  note  to  Bank  of  Commerce  v.  Hoeber, 
88  Mo.  37,  67  Am.  St  Refc.  359;  In  re  Chap- 
lin (B.  C.)  8  Am.  Bankr.  Rep.  121,  115  Fed. 
162;  Batchelder  &  Lincoln  Co.  ▼.  Whitmore, 
122  Fed.  355,  58  G.  O.  A.  617;  6  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  395. 

"If  the  consideration  be  good  In  part  and 
void  in  part,  the  promise  will  be  sustained, 
or  not,  according  as  it  is  entire  or  severable, 
as  hereinafter  prescribed.  But  if  the  consid- 
eration be  illegal  in  whole  or  In  part  the 
whole  promise  fails."  Civ.  Code  1895,  S 
3662.  If  the  consideration  of  the*  note  was  Il- 
legal, dating  It  as  of  a  later  date,  or  leav- 
ing it  with  an  agreed  person,  to  be  held  and 
delivered  after  the  composition  and  conse- 
quent discharge,  would  not  change  the  result 
It  is  therefore  unnecessary  to  discuss  the 
question  of  the  time  when  a  promissory  note 
takes  effect — whether  from  the  date  of  Its 
signing  or  from  the  date  of  Its  delivery,  or 
whether  the  doctrine  of  delivery  In  escrow 
and  treating  the  final  delivery  as  relating 
back  to  the  date  of  the  deposit  applies  to  a 
note.  Nor,  in  view  of  the  facts  of  this  case, 
is  a  question  Involved  as  to  whether  the  doc- 
trine of  a  bona  fide  purchaser  of  a  negotiable 
note  before  due  and  without  notice  could 
have  any  application,  under  the  stringent 
terms  of  the  bankrupt  act  of  1898. 

It  was  earnestly  urged  by  counsel  for  de- 
fendant In  error  that  courts  are  not  inclined 
to  aid  one  who  sets  up  illegality  in  his  own 
conduct  But,  where  a  suit  is  brought,  the 
law  allows  the  defendant  to  set  up  such  de- 
fense as  Is  here  made,  and,  if  it  is  sustain- 
ed by  the  evidence,  to  prevent  a  recovery,  not 
as  a  matter  of  aiding  him,  but  as  a  matter 
of  upholding  the  mandates  of  the  law.  It 
may  be  doubted  whether,  under  the  evidence 
as  it  appears  In  this  record,  a  recovery  by 


the  plaintiff  could  be  allowed  to  itand*  had 
the  case  been  submitted  without  error  In  the 
charge.  But,  as  it  was  made  practically  to 
turn  on  a  single  question,  and  the  Important 
issue  alx)ve  discussed  was  not  submitted  to 
the  Jury,  or  passed  upon  by  them,  we  deem 
it  best  to  remand  the  case  for  a  new  trial, 
without  ruling  distinctly  upon  the  evidence. 
Judgment  reversed.  All  the  Justices 
concur. 
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(Supreme  Court  of  Georgia.    May  13,  1909.) 

1.  Judgment  (i  956^)— -Pabol  Evidence  Af- 
fecting Wbitinqs--Judgment8. 

Where  a  year's  support  was  set  apart  to  a 
widow,  and  the  judgment  of  the  ordinary  recit- 
ed the  return  of  the  appraisers,  the  issuance  of 
citation,  and  that  * 'objections  in  the  nature  of  a 
claim"  were  filed  by  a  named  penon,  and  or- 
dered that  the  objections  be  **disaIlowed"  and 
the  return  of  the  appraisers  be  affirmed,  in  a 
subsequent  suit  by  the  widow  against  the  per- 
son thus  mentioned  in  the  judgment  of  the  ordi- 
nary, to  recover  personal  property  included  in 
the  year's  support  thus  set  apart,  it  was  error 
to  reject  testimony  that  the  ordinary  did  not  in 
fact  hear  evidenct  os  the  subject  of  title,  or 
pass  upon  tnat  question,  but  refused  to  do  so, 
because  of  lack  of  jurisdiction  to  adjudicate  the 
question  as  a  court  and  an  unwillingness  to  act 
as  an  arbitrator,  and  that  the  property  in  fact 
belonged  to  the  defendant,  and  not  to  the  de- 
cedent biefore  his  death,  or  to  his  widow  by  vir- 
tue of  the  setting  apart  of  the  year's  support 
out  of  her  deceased  husband's  estate. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1824,  18241^ ;   Dec.  Dig.  i  956.*) 

2.  Executors  and  Administbatobs  (i  194*)— 

COUBT  of  ObDINABY  JUBIBDICnON  IN  PbO- 
CEE DINGS  FOB  WiDOW'S  AlXOWANCE— TiTLB 
TO  PBOPEBTT. 

A  court  of  ordinary  has  no  Jurisdiction  to 
try  and  determine  conflicting  claims  of  owner- 
ship of  property,  arising  between  a  widow  ap- 
plying for  the  setting  apart  of  a  year's  support 
and  a  person  asserting  title  adversely  to  th« 
estate  of  her  deceased  husband. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  9  714;  Dec  Dig. 
§  194.*] 

3.  Judgmbkt  (I  660^*)  —  Conclusiveness 

— JUBISDICTION. 

If  a  court  is  wholly  without  jurisdiction  of 
a  given  subject-matter,  or  power  to  pass  upon 
issues  in  respect  thereto,  an  attempted  decision 
of  issues  on  that  subject  is  invalid,  and  will  not 
operate  as  res  adjudicata  in  a  subsequent  suit 
concerning  the  subject-matter  in  a  court  of  com- 
petent jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1171;    Dec.  Dig.  |  660%.*] 

4.  Abbitbation  and  Awabd  (I  1*>--Invok- 
INO  Decision  of  Ck>nBT  Bbtond  Jubisoio- 

TION — E^TECT. 

If,  upon  an  application  by  a  widow  to  havo 
a  year's  support  set  apart  to  her,  another  i>er- 
son,  who  claims  title  to  the  property  adversely 
to  the  estate  of  the  decedent,  files  objections  to 
the  grant  of  the  year's  support,  and  mistakenly 
invokes  a  decision  of  the  court  of  ordinary  as  to 
matters  which  it  is  without  jurisdiction  to  hear 
and  determine,  this  will  not,  by  legal  construc- 
tion, be  treated  as  the  subxnission  of  the  issue 
by  consent  to  the  ordinary  as  an  arbitrator:  and 
if  the  court  of  ordinary  undertakes  to  decide  an 
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iasae  as  to  whidi  it  has  no  JurMiction,  such 
decision  will  not  be  considered  as  the  award  of 
the  ordinary  acting  as  an  arbitrator,  merely  be- 
cause a  question  beyond  the  jurisdiction  of  the 
court  to  detei-mine  was  raised  and  no  objection 
was  urged  thereto  by  the  other  party. 

[Ed.  Note.— -For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  §  2;  Dec.  Dig.  S  !.♦] 

(Syllabus  by  the  Court.) 

5.   WOKDS    AND    PhRARES— "DlSAXLOW." 

The  word  ''disallow"  is  defined  by  Web- 
ster's Dictionary  to  mean  "to  refuse  to  allow; 
to  deny  the  force  or  validity  of ;  to  disown,  or 
reject." 

[Ed.  Note,— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2082.] 

Error  from  Superior  Court,  Liberty  Coun- 
ty; Paul  E.  Seabrook,  Judge. 

Suit  by  Mary  E.  Dlx  against  Charles  Dlx. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Mary  B.  Dlx  brought  suit  against  Charles 
Dlx  to  recover  certain  personal  property, 
which  had  been  set  apart  to  her  as  a  year's 
support  from  the  estate  of  her  deceased  hus- 
band. The  defendant  was  a  son  of  the  de- 
ceased by  a  former  wife.  On  the  trial  the 
plaintiff  Introduced  In  evidence  the  proceed- 
ings of  the  court  of  ordinary  setting  apart 
the  property  In  dispute  as  a  year's  support 
for  her.  The  pleadings  are  not  set  out  In  the 
bill  of  exceptions  In  the  present  case;  but 
the  judgment,  which  is  oopled  in  full,  re- 
cites the  return  of  the  appraisers,  the  issu- 
ance of  citation,  and  that,  "objections  in  the 
.  nature  of  a  dalm  being  filed  by  Charles  Dlx, 
it  Is  ordered  that  said  objections  be  disal- 
lowed, and  the  return  of  the  appraisers  is 
hereby  afllrmed."  The  defendant  offered 
evidence  tending  to  show  that  the  property 
in  dispute  formerly  belonged  to  his  mother, 
the  first  wife  of  the  decedent,  and  was  given 
to  him,  by  her,  and  also  that,  on  the  hearing 
of  the  application  for  the  year's  support, 
when  Dlx  filed  objections  In  the  nature  of  a 
claim,  the  ordinary  refused  to  act  as  arbitra- 
tor, to  hear  evidence  of  title,  or  to  pass  upon 
the  question  of  title,  and  that  In  fact  he  did 
not  pass  upon  the  question  of  title  In  that 
proceeding.  The  court  rejected  this  evidence, 
held  that  the  judgment  of  the  court  of  ordi- 
nary, setting  apart  the  year's  support,  was 
an  estoppel,  and  directed  a  verdict  for  the 
plaintiff.    The  defendant  excepted. 

Donald  Fraser,  for  plaintiff  In  error.  Ed- 
win A.  Cohen  and  Shelby  Myrick,  for  defend- 
ant in  error. 

LUMPKIN,  J.  The  court  of  ordinary  had 
no* jurisdiction  to  pass  upon  a  question  of 
coii^ictlng  claims  of  titles  on  the  hearing  of 
the  application  for  a  year's  support  His 
Judgment  does  not  show  that  he  did  bo,  but 
recites  that,  objections  having  been  filed  by 
Dlx  **in  the  nature  of  a  claim,"  it  was  order- 
ed that  they  be  "disallowed."  This  was  not 
a  statement  that  the  ordinary  heard  evidence 


and  passed  upon  the  question  of  title.  The 
word  ''disallow"  is  defined  to  mean  *to  re- 
fuse to  allow;  to  deny  the  force  or  validity 
of;  to  disown  or  reject."  Webster's  Dlc^ 
tionary.  It  is  often  applied  to  a  refusal  to 
allow  an  amendment  to  pleadings,  as  Indicat- 
ing a  holding,  as  matter  of  law,  that  such  of- 
fered amendment  Is  Improper,  and  not  that 
the  judge  heard  evidence  in  regard  to  the  al- 
legations and  passed  upon  the  merits  of  them. 
Civ.  Code,  1895,  §  3743,  provides  that  "parol 
evidence  is  admissible  to  show  that  a  matter 
apparently  governed  by  the  judgment  was 
really  not  passed  upon  by  the  court"  We 
do  not  know  of  any  case  where  this  section 
could  be  more  aptly  applied  than  one  where 
the  court  had  no  right  to  pass  upon  the 
question,  ought  not  to  have  done  it  and  used 
language  in  his  judgment  which  does  not  nee- 
essarily  imply  that  he  did  so.  The  presid- 
ing judge  erred  in  rejecting  the  evidence  of- 
fered by  the  defendant 

The  cases  relied  on  by  counsel  for  defend- 
ant in  error,  and  those  on  which  they  are 
based,  furnish  a  striking  illustration  of  how 
an  obiter  dictum  or  Inadvertent  expression 
may  sometimes  acquire  strength  by  repeti- 
tion until  it  may  be  in  danger  of  developing 
into  a  formal  erroneous  ruling.  It  is  rudi- 
mentary law  that  parties  cannot,  by  consent 
express  or  implied,  give  Jurisdiction  to  a 
court;  that  as  to  the  subject-matter  the 
court  is  limited  by  the  powers  conferred  up- 
on It  by  law,  and  cannot  be  given  additional 
power  or  jurisdiction  by  consent  of  the  par- 
ties or  by  waiver ;  but  that  as  to  the  juris- 
diction of  the  person  the  point  may  generally 
be  waived,  so  far  as  the  rights  of  the  par- 
ties are  concerned,  but  not  so  as  to  prejudice 
the  rights  of  third  persons.  Civ.  Code,  1896, 
§§  5079,  5080.  The  language  in  the  latter 
part  of  section  5079  does  not  mean  that  par- 
ties can  confer  upon  a  court;  by  agreement 
or  waiver.  Jurisdiction  as  to  a  subject-matter. 
That  section  was  a  codification  of  the  pre-ex- 
isting law,  and  It  has  been  declared  that  it 
was  the  same  in  effect  after  the  adoption  of 
the  Code  as  before  that  time.  Suydam  v. 
Palmer,  63  Ga.  546,  548.  In  Towns  v.  Spring- 
er, 9  Ga.  130,  it  was  held  that  "a  Judgment 
rendered  by  a  court  without  jurisdiction  is  a 
mere  nullity,  and  may  be  so  held  wherever  and 
whenever  and  in  whatever  way  it  is  i>ought 
to  be  used  as  a  valid  Judgment"  In  that 
case  a  rule  against  the  sheriff  was  Issued  by 
the  superior  court  based  on  an  execution 
which  was  returnable  to  the  inferior  court 
and  it  was  held  that  the  superior  court  had 
no  jurisdiction  of  the  subject-matter.  In 
Central  Bank  of  Georgia  v.  Gibson,  11  Ga. 
453,  it  was  held  that  **when  the  court  has 
Jurisdiction  of  the  person  and  subject-mat- 
ter, and  the  defendant  has  some  privilege 
which  exempts  him  from  the  Jurisdiction,  he 
may  waive  the  privilege,  and  in  so  doing 
will  be  bound  by  the  judgment"    In  Raney 
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T.  McBae,  14  Ga.  589,  60  Am.  Dec.  660,  it 
was  said:  "Parties,  by  consent,  express  or 
implied,  cannot  give  Jurisdiction  to  the  court, 
as  to  the  persons  or  the  subject-matter.  It 
may  be  waived,  however,  as  to  the  person, 
so  far  as  the  rights  of  the  parties  themselves 
are  concerned,  but  not  so  as  to  prejudice 
third  persons."  See,  also,  Bostwick  v.  Per- 
kins, Hopkins  &  White,  4  Ga.'  47 ;  Adams  v. 
Lamar,  8  Ga.  83(3). 

These  cases  were  all  decided  before  the 
adoption  of  the  original  Code,  and  show  how 
the  law  was  construed  at  that  time.  They 
are  in  substantial  accord  ^ith  the  rulings  in 
other  Jurisdictions.  11  Cyc.  673,  676 ;  17  Am. 
ft  Eng.  Knc.  Law  (2d  Ed.)  1057,  1060,  1061. 
Since  the  adoption  of  the  Ck)de  the  distinction 
between  a  privilege  or  right  which  a  person 
may  waive  as  against  himself,  though  not 
against  third  parties,  and  an  inability  to 
confer  Jurisdiction  over  subject-matter  upon 
a  court  by  consent  or  waiver,  has  been  gen- 
erally recognized  and  applied.  In  Smith  t. 
Ferrario,  105  Ga.  51,  53,  31  S.  B.  38,  Simmons, 
C.  J.,  said:  "Consent  of  parties,  however, 
cannot  give  a  court  Jurisdiction  of  a  subject- 
matter  when  it  has  none  by  law,  and  when 
this  court  discovers  from  the  record  that  a 
Judgment  has  been  rendered  by  a  court  hav- 
ing no  jurisdiction  of  the  subject-matter,  and 
the  case  is  brought  here  for  review  upon  writ 
of  error,  this  court  will  of  its  own  motion 
reverse  the  Judgment"  See,  also,  Cutts  v. 
Scandrett,  108  Ga.  620,  34  S.  E.  186.  "A  suit 
in  a  court  having  no  Jurisdiction  of  the  sub- 
ject-matter, resulting  In  a  Judgment  for  the 
defendant,  is  a  nullity."  Western  Union 
Tel.  Co.  v.  Taylor,  84  Ga.  408,  11  S.  E.  396,  8 
L.  R.  A.  189(2).  This  has  been  the  general 
trend  of  decisions  in  this  state. 

The  case  of  Wells  v.  Hawkins,  130  Ga.  524, 
61  8.  B.  121,  may  apparently  conflict  with 
these  rulings,  in  \1ew  of  the  fact  that  deci- 
sions which  will  presently  be  mentioned  were 
there  cited.  But  the  conflict  is  apparent 
rather  than  real.  There  a  statutory  proceed- 
ing to  foreclose  a  mortgage  on  realty  was 
brought,  and  the  mortgagor  in  his  answer  to 
the  rule  nisi  set  up,  as  cause  why  the  rule 
absolute  should  not  be  granted,  that  a  home- 
stead had  been  set  apart  to  him,  as  the  head 
of  a  family,  in  the  mortgaged  premises,  and 
the  issue  thus  raised  was  tried  and  found 
against  him.  It  was  held  that  he  could  not 
subsequently  prevent  the  sale  of  the  land 
under  the  levy  of  the  execution  Issued  upon 
the  Judgment  rendered  In  the  foreclosure  pro- 
ceeding by  an  afildavit  of  Illegality  in  which 
the  sole  ground  alleged  the  setting  apart  of 
such  a  homestead  In  the  land.  The  superior 
court  is  a  court  of  general  Jurisdiction.  It 
has  Jurisdiction  of  the  subject-matter  of  fore- 
closing mortgages,  and  also  that  of  determin- 
ing whether  a  homestead  is  subject  to  a 
mortgage.  Possessing  power  to  deal  with 
and  decide  both  these  questions,  and  thus 
having  Jurisdiction  of  both  the  parties  and 
the  subject-matter,  though  the  more  orderly 


procedure  might  be  to  determine  the  matters 
separately,  yet  if  a  party  by  pleadings  and 
evidence  invokes  and  obtains,  without  ob- 
jection, a  ruling  on  both  issues  at  once,  he 
cannot  afterward  set  up  the  same  ground 
by  affidavit  of  illegality.  There  is  a  wide 
difference  between  mere  irregularity  of  pro- 
cedure before  a  court  of  competent  Juris- 
diction, and  entire  absence  of  Jurisdiction. 
Moreover,  the  statutory  proceeding  to  fore- 
close a  mortgage  by  rule  nisi  and  rule  abso- 
lute may  ordinarily  be  used  Instead  of  a  pro- 
ceeding by  equitable  petition  to  foreclose. 
Even  before  the  Code  it  was  held  that  when 
there  was  Jurisdiction  of  the  person  and  sub- 
ject-matter in  the  court  in  which  the  suit 
was  brought,  and  where  suit  was  brought  at 
law  for  a  matter  more  properly  cognizable 
in  equity,  and  the  defendant  acquiesced  in 
the  proceeding  on  the  law  side  of  the  court, 
without  appealing  to  its  equitable  jurisdic- 
tion (the  superior  court  having  both  Juris- 
dictions), a  judgment  confessed  by  him  would 
not  be  set  aside  after  the  lapse  of  five  years. 
Bostwick  V.  Perkins,  Hopkins  &  White,  4  Ga. 
47,  supra. 

The  court  of  ordinary  is  a  court  of  general 
Jurisdiction  with  respect  to  particular  sub- 
ject-matters ;  but  it  is  not  so  in  the  sense  of 
having  Jurisdiction  generally  over  every  pos- 
sible subject-matter,  question,  or  issue.  Thus 
the  Constitution  provides  that  '*the  superior 
court  shall  have  exclusive  Jurisdiction  in  cas- 
es of  divorce ;  in  criminal  cases  where  the  of- 
fender is  subjected  to  loss  of  life,  or  confine- 
ment in  the  penitentiary ;  in  cases  respecting 
titles  to  land,  and  equity  cases."  CJlv.  Code 
1805,  S  5842.  The  superior  court  has  concur- 
rent Jurisdiction  of  other  subject-matters; 
and  other  courts  have  Jurisdiction  of  par- 
ticular subjects.  Where  the  court  of  ordinary 
is  without  Jurisdiction  to  deal  with  a  par- 
ticular subject-matter,  or  to  make  a  decision 
in  regard  to  it,  an  effort  to  do  so  is  ineffectu- 
al ;  and  this  Is  true,  whether  want  of  Juris- 
diction of  the  subject-matter  is  urged  before 
that  court  or  not  Oaddock  v.  Kelly,  129  Ga 
818,  825,  60  S.  EI  193.  In  order  for  a  year's 
support  to  be  set  apart  to  a  widow,  it  should 
appear  prima  facie  that  the  money  or  prop- 
erty sought  to  be  set  apart  forms  a  part  of 
the  estate  of  the  applicant's  deceased  hus- 
band. If,  by  way  of  illustration,  a  widow 
should  state  in  her  application  for  a  year's 
support  that  the  property  sought  to  be  set 
apart  was  never  owned  or  claimed  by  her  hus- 
band, and  formed  no  part  of  his  estate,  that 
he  had  no  interest  in  it,  the  application  would 
be  denied.  But,  where  a  prima  facie  showing 
is  made  by  an  applicant  to  have  a  year's  sup- 
port set  apart  to  her  from  property  forming 
part  of  the  estate  of  her  deceased  husband, 
there  Js  no  provision  of  law  by  which  third 
parties  can  file  claims,  or  objections  to  the 
grant  of  a  year's  support  in  the  nature  of 
claims,  and  thus  form  an  issue  as  to  title,  to 
be  tried  by  the  court  of  ordinary.  That  court 
is  without  Jurisdiction  to  try  or  pass  upon 
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inch  an  Issna  Suppose  the  property  sought 
to  be  set  aside  for  a  year's  support  were  real 
estate,  under  the  constitutional  provision 
above  quoted  how  could  the  ordinary  adjudi- 
cate the  question  of  title  between  the  estate 
of  the  decedent  and  a  third  party?  If  it  were 
sought  to  have  notes  or  choses  in  action  set 
apart,  to  permit  the  apparent  debtors  to  file 
objections  on  the  ground  that  they  did  not 
owe  the  debts,  and  thus  try  the  issue  between 
the  debtor  and  creditor,  would  be  to  give  to 
the  court  of  ordinary  Jurisdiction  by  consent 
or  waiver  which  has  not  been  conferred  upon 
it  by  law.  When  property  is  set  apart  to  a 
widow  as  a  year's  support,  she  receives  Just 
such  title  as  her  deceased  husband  had,  and 
acquires  no  greater  title  by  reason  of  the 
setting  apart  of  the  property  to  her. 

The  confusion  which  has  grown  up  on  this 
subject  originated  in  regard  to  cases  of  set- 
ting apart  homesteads.  As  far  back  as  Cham- 
bliss  V.  Phelps,  89  Ga.  886,  it  was  held  that 
"a  creditor,  though  his  claim  may  be  one  of 
the  exceptions  provided  for  in  the  homestead 
act,  cannot  set  it  up  to  prevent  the  laying  off 
of  the  homestead.  Other  conditions  having 
been  fulfilled,  the  homestead  ought  to  be  set 
off,  leaving  to  the  creditor  his  right  to  go  on 
under  the  exceptions  at  his  discretion."  In 
Harris  v.  Colqnit  &  Baggs,  44  Ga.  663,  in 
which  two  Judges  presided,  factors,  who  made 
advances  to  a  person  for  the  purpose  of  mak- 
ing a  crop  and  took  a  lien  thereon,  foreclosed 
It,  and  the  execution  was  levied  open  a  part 
of  the  property.  The  wife  of  the  debtor  ap- 
plied to  the  ordinary  and  obtained  an  exemp- 
tion of  certain  property,  Including  that  on 
which  the  levy  was  made.  She  interposed  a 
claim.  It  appeared  that  the  factors  were  rep- 
resented by  counsel  before  the  ordinary,  and 
no  appeal  was  taken  from  his  Judgment  set- 
ting apart  the  homestead.  What  questions 
were  made  before  the  ordinary  did  not  appear. 
Under  these  facts  it  was  submitted  to  the  de- 
cision of  the  Judge  whether  the  property  was 
subject  to  the  execution.  He  held  that  it  was, 
and  this  was  assigned  as  error.  The  Judg- 
ment was  affirmed.  It  was  held  that  "parties 
who  appear  before  the  ordinary  to  contest 
the  granting  of  a  homestead  are  concluded  by 
the  Judgment  upon  all  questions  which  It  Is 
necessary  for  the  applicant  to  prove,  and  up- 
on all  questions  which  the  statute  provides 
the  creditors  may  make;  but  they  are  not 
concluded  upon  questions  over  which  the  ordi- 
nary has  no  Jurisdiction,  unless  it  appears 
that  they  actually  made  such  questions,  and 
that  they  were  in  fact  decided."  The  last 
clause  was  unnecessary  to  the  decision  of  the 
case,  and  it  was  an  obiter  dictum  to  state 
what  might  have  been  the  law  on  a  different 
case  from  that  before  tbe  court  In  the  opin- 
ion of  McOay,  J.,  he  made  use  of  a  similar 
statement,  saying:  ''The  Judgment  concludes 
on  all  the  facts  necessary  to  appear  before 
the  court  can  give  a  Judgment  But  the  ti- 
tle to  the  land,  and  whether,  notwithstanding 
the  Judgment  setting  aside  the  homestead, 


the  debt  of  the  objector  may  not  still  levy  on 
it,  is  not  an  issue  in  the  case,  unless  the  par- 
ties actually  make  it  and  it  is  decided.  In 
that  case  the  parties  have  by  mutual  consent 
waived  the  objection  to  the  Jurisdiction,  and  a 
Judgment  binds  them." 

As  it  has  already  been  held  by  this  court 
that  the  question  of  whether  a  homestead, 
when  granted,  would  be  subject  to  a  partic- 
ular lien,  was  not  only  not  a  proper  question 
for  determination  on  the  application  for  a 
homestead,  but  could  not  be  made,  and,  if 
made,  could  not  prevent  the  grant,  clearly 
that  portion  of  what  Judge  McCay  said  was 
obiter.  Nevertheless,  in  Patterson  v.  Wal- 
lace, 47  Ga.  452,  455,  a  similar  view  was  tak- 
en, and  Montgomery,  J.,  said:  ''If  the  ordi- 
nary granted  the  homestead  on  demurrer,  as 
it  were,  to  the  proof  showing  that  the  plain- 
tiff *s  debt  was  ereated  for  the  purchase  mon- 
ey, thus  declining  to  take  Jurisdiction  of  that 
issue,  then  the  principle  laid  down  in  Cham- 
bliss  V.  Phelps,  89  Ga.  886,  would  seem  to 
warrant  the  plaintiff  in  proceeding  with  his 
execution  so  far  as  the  homestead  may  pre- 
sent an  obstacle ;  but  if  the  ordinary  decided 
that  the  debt  was  not  created  for  the  land,  it 
would  be  res  adjudicata."  Inasmuch  as  it 
made  no  difference  at  all  whether  the  debt 
was  created  for  the  purchase  money  of  the 
land,  and  such  fact  formed  no  legal  ground  of 
objection,  but  the  homestead  would  be  grant- 
ed, regardless  of  how  that  question  might  be 
decided,  leaving  the  matter  of  subjecting  the 
property  for  future  .determination  by  a  court 
of  competent  Jurisdiction,  the  statement  that 
a  decision  of  the  question  would  be  res  ad- 
judicate is  not  convincing.  In  Gunn  v.  Petty- 
grew,  93  Ga.  327,  20  S.  E.  828,  the  only  ques- 
tion made  which  was  dealt  with  in  the  fourth 
headnote  was  as  to  the  form  of  the  verdict 

In  Smith  V.  Smith,  101  Ga.  296,  28  S.  B. 
665,  a  year's  support  was  granted  to  a  widow, 
being  set  apart  to  her  in  a  city  lot  No  ob- 
jection was  filed  to  the  return  of  the  ap- 
praisers, and  it  was  duly  recorded.  After 
this  three  persons,  who  alleged  themselves  to 
be  the  children  and  heirs  at  law  of  the  de- 
cedent, and  to  be  in  possession  of  the  lot,  en- 
tered what  purported  to  be  an  appeal  to  the 
superior  court  The  widow  filed  an  equitable 
petition  praying  for  the  appointment  of  a 
receiver.  The  Judge  of  the  superior  court  ap- 
pointed a  receiver  ad  interim.  Before  the 
trial  the  defendants  dismissed  their  appeal 
from  the  Judgment  setting  apart  the  year's 
support  The  widow  moved  for  a  decree  that 
tbe  receiver  deliver  to  her  the  house  and  lot 
and  the  accrued  rentals,  less  the  cost  of  the 
proceedings,  as  her  year's  support  under  the 
Judgment  of  the  ordinary,  and  that  the  peti- 
tion abate  and  be  dismissed.  The  court 
granted  such  a  decree.  That  Judgment  was 
reversed.  The  decision  necessarily  rested  up- 
on this  statement  in  the  opinion:  "Upon  the 
plaintiff's  voluntarily  dismissing  the  petition 
in  this  case,  the  court  should  have  passed  an 
order  restoring  the  status  as  it  existed  at 
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the  time  the  conrt  first  sanctioned  the  appli- 
cation for  a  receiver.  This  would  have  placed 
the  defendants  in  possession,  would  have 
turned  over  to  them  the  rents  which  had  been 
collected  pending  the  case,  and  would  have 
left  the  parties  to  their  remedies  at  law  to 
determine  the  question  of  title."  It  was,  how- 
ever, also  said  that  "a  judgment  of  the  ordi- 
nary approving  a  return  made  by  appraisers 
setting  apart  specified  realty  as  a  year's  sup- 
port did  not,  as  against  third  persons  claim- 
ing title  to  the  property,  but  who  had  not 
filed  with  the  ordinary  any  objection  to  the 
allowance  of  such  return,  adjudicate  that  the 
title  was  in  the  estate  of  the  applicant's  de- 
ceased husband."  In  the  opinion  Mr.  Justice 
CJobb  substantially  reiterated  the  obiter  dic- 
tum of  Judge  McCay,  saying  that  "it  seems 
that"  a  person  filing  an  objection  raising  the 
question  of  title,  and  having  It  passed  on 
would  be  concluded.  He  cited  the  case  of 
Harris  v.  Colquit  &  Baggs,  supra,  and  also 
Newton  v.  Summey,  59  6a.  397,  and  Rob- 
son  V.  Harris,  82  Ga.  153,  7  S.  B.  926.  In  nei- 
ther of  the  last  two  cases  was  any  question 
made  as  to  the  jurisdiction  of  the  ordinary 
in  regard  to  such  issue.  In  fact,  in  none  of 
the  cases  up  to  this  point  does  the  question 
of  ability  to  confer  jurisdiction  by  agreement 
appear  to  have  been  considered. 

In  Durham  v.  Durham,  107  Ga.  285,  33  S. 
B.  76,  appraisers  set  apart  to  a  widow  and 
her  minor  children  a  year's  support,  con- 
sisting of  an  article  of  personalty,  an  account 
against  a  named  person,  and  a  one-half  in- 
terest in  described  realty.  The  alleged  debt- 
or filed  a  caveat  on  the  ground  that  the  de- 
ceased did  not  own  the  property  and  the 
caveator  did  not  owe  the  debt.  A  demurrer 
to  the  caveat,  on  the  ground  that  it  was  in 
effect  a  claim  to  the  property,  and  that  the 
ordinary  had  no  jurisdiction  to  pass  upon 
the  question  of  title  thus  attempted  to  be 
raised,  was  sustained  by  the  judge,  and  the 
judgment  was  afl^irmed.  It  was  said  that 
the  issues  thus  tendered,  even  treating  the 
caveat  as  a  claim  to  the  realty  and  personal- 
ty  set  apart,  were  such  as  should  have  been 
determined  elsewhere.  Mr.  Justice  Cobb, 
who  wrote  the  opinion,  declared  that  the 
court  of  ordinary  was  without  jurisdiction 
to  try  the  question  of  title,  and  that  there- 
fore the  demurrer  to  objections  seeking  to 
raise  that  question  was  properly  sustained. 
It  was  unnecessary  to  go  further,  and  dis- 
cuss what  might  have  been  the  result  if  no 
objection  had  been  raised  by  demurrer,  and 
what  was  said  on  that  subject  was  obiter 
dictum.  Nevertheless,  the  learned  justice 
who  prepared  the  opinion  saw  the  anomalous 
situation  arising  from  what  had  previously 
been  said  in  some  of  the  opinions,  indicating 
that,  although  the  court  of  ordinary  had  no 
jurisdiction  of  the  subject-matter,  it  might 
be  conferred  by  agreement  or  waiver,  and 
endeavored  to  reconcile  those  statements 
with  the  law.  He  said:  "Neither  the  ordi- 
nary nor  the  court  of  ordinary  has,  under 


the  law  of  -this  state,  jurisdictton  to  try 
cases  involving  the  title  to  property  either 
real  or  personal,  or  to  decide  questions  aris- 
ing between  the  representatives  of  estates 
of  decedents  and  persons  who  may  be  indebt- 
ed to  the  same.  Civ.  Code  1895,  H  4232, 
4951,  5870.  Parties  may  by  consent  submit 
such  questions  to  the  decision  of  the  ordi- 
nary; but  when  this  is  done  the  decision  made 
is  not  a  judgment  of  the  court  of  ordinary, 
but  simply  an  award  by  the  individual  who 
is  ordinary,  as  an  arbitrator  between  the 
parties."  And  again,  after  referring  to  lan- 
guage used  in  some  of  the  cases,  which  he 
stated  was  probably  not  entirely  accurate, 
he  said  that  the  conclusion  reached  by  this 
court  in  the  case  under  consideration  was 
not  in  conflict  with  those  decisions.  'That 
conclusion  is  that  the  court  of  ordinary  has 
no  jurisdiction  to  try  questions  of  title  t# 
property;  but  if  those  questions  are  pre- 
sented to  the  presiding  officer  of  that  court, 
and  are  passed  upon  without  objection  from 
either  party,  the  decision  rendered  is  binding 
upon  the  parties  submitting  the  question  t« 
his  judgment;  not,  however,  because  It  is  a 
judgment  of  the  court  of  ordinary,  but  be- 
cause he  has  a  right  as  an  individual,  when 
parties  consent  thereto,  to  determine,  if  he 
sees  proper,  any  question  submitted  to  him." 

As  already  stated,  this  was  not  essential 
to  the  decision  of  the  case  then  under  discus- 
sion. The  language  of  the  previous  cases 
did  not  indicate  any  idea  of  the  submission 
of  the  question  to  arbitration,  but  treated 
the  matter  as  a  waiver  of  objection  to  juris- 
diction, apparently  overlooking  the  Inability 
to  confer  Jurisdiction  as  to  subject-mat- 
ter on  a  court  by  consent  or  waiver.  If  the 
court  had  jurisdiction  to  try  and  determine 
the  subject-matter,  the  judgment  was  bind- 
ing. If  It  had  not,  the  judgment  was  invalid, 
and  had  no  binding  force.  Undoubtedly  par- 
ties may  submit  questions  to  arbitration,  and 
if  they  select  an  ordinary  as  an  arbitrator, 
and  he  consents  to  act  as  such,  there  would 
seem  to  be  no  reason  why  an  award  by  him 
would  not  stand  like  an  award  by  any  other 
arbitrator.  But  we  cannot  assent  to  the 
proposition  that  where  the  proceeding  is  one 
before  a  court  of  ordinary,  and  an  effort  is 
made  to  Invoke  a  judgment  of  that  court  on 
a  subject-matter  over  which  it  has  no  juris- 
diction, the  Judgment  rendered  Is  to  be 
treated  as  a  void  judgment  for  want  of  ju- 
risdiction, but  as  a  valid  and  binding  award 
by  an  arbitrator.  Arbitration  is  a  matter 
depending  upon  consent  and  agreement  to 
arbitrate,  not  upon  merely  proceeding  to  liti- 
gate before  a  court 

We  have  gone  at  some  length  into  a  re- 
view of  the  cases,  because  much  Veliance 
was  placed  upon  the  decision  In  Durham  v. 
Durham,  supra.  A  judgment  granting  an  in- 
junction against  a  claim  for  a  year's  support 
and  dower,  based  on  adverse  title,  has  been 
reversed.  Burks  v.  Beall,  77  Ga.  271,  3  S. 
B.  155.    Whether  an  effort  to  prevent  a  clond 
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from  being  placed  on  a  title,  without  any 
justification  therefor,  would  authorize  eq- 
uitable Interference  was  not  discussed. 

Judgment  reversed.  All  the  Justices  eon- 
cur. 

032  OfL  ao) 

CLARKB   BROS.   t.   McNATT. 

(Supreme  Court  of  Georgia.     May  18,   1909.) 

1,  SaUBS  (I  462*)— OONTBACTS  (§  85*)— Cow- 
OITIONAL  SaLB^SiGNINQ  BY  SSLLXBr-SlON- 

INO  BT  Both  Pasties. 

Where  a  vendor  of  personal  property  de- 
livers poaseBsion  of  it  to  the  vendee,  but  re- 
ceives from  the  latter  a  promise  to  pay  a  stipu- 
lated amount  therefor  and  an  agreement  that  the 
title  shall  remain  in  the  vendor  until  payment 
has  been  made,  it  is  not  generally  necessary  to 
the  validity  of  such  a  contract,  as  against  the 
vendee  or  one  purchasing  under  him,  that  it 
should  be  signed  by  the  vendor. 

(a)  Where  a  contract  on  its  foce  provides  or 
shows  that  the  parties  intended  for  both  to 
sign  before  it  takes  effect,  it  is  not  complete  un- 
til both  do  so. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig,  S  1350;  Dec.  Dig.  S  4G2;*  Contracts, 
Cent.  Dig.  9  177;    Dec  Dig.  S  85.*] 

2.  Sales  (§  472*)--Conoitional  Sales— Pub- 
CHASEBs  raoH  BUYER— Change  ijf  Tebics. 

Where  a  contract  of  sale  of  personal  prop- 
erty, with  the  title  retained  In  toe  vendor  till 
payment  of  the  parchase  price,  provided  that 
the  vendee  might  sell  such  property  to  a  pur- 
chaser or  purchasers,  who  should  make  the  check 
or  checks  payable  to  the  vendor,  and  that  the 
latter  should  apply  one-half  to  his  vendee  to 
pay  for  the  expense  of  preparing  and  market- 
ing the  product,  and  such  contract  was  record- 
ed, if  a  purchaser  from  a  vendee  was  affected 
with  notice  of  such  terms,  as  against  him  they 
could  not  be  varied  by  the  subsequent  parol 
agreement  between  the  original  vendor  and 
vendee  under  which  one-half  of  the  amounts  re- 
ceived from  sales  of  the  lumber  was  not  applied 
to  the  purchase  price,  but  to  another  indebted- 
ness of  the  vendee  to  a  firm  of  which  the  ven- 
dor was  a  member  for  supplies  furnished  to 
the  vendee. 

lEd,  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  1371;    Dec  Dig.  §  472.*] 

8.  Loos  AND  LoGGiNo  (}  8*)— Sale  or  Stand- 
ing TiMBEB— Sale  of  Psbsonalty  ob  Rb- 
Ai/nr. 

A  contract  of  sale  in  regard  to  timber 
which  is  attached  to  the  soil,  but  which  is  pres- 
ently to  be  severed  therefrom  and  converted  into 
personalty  before  the  title  is  to  pass  to  the  pur- 
chaser, is  an  executory  sale  of  personalty,  and 
not  of  an  interest  in  land. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  6,  7;    Dec.  Dig.  f  3.*] 

4.  Sales  (}  473*)— Conditional  Salb— Con- 
ditions—Purchasers   FROM   Buyer. 

If  a  vendor  of  personal  property  retains 
title  under  a  written  and  recorded  contract  until 
payment  of  the  purchase  money,  but  it  is  also 
provided  in  such  contract  that  the  vendee  may 
sell  the  property,  consisting  of  lumber  to  be  cut 
and  carried  to  market,  the  vendor  cannot  im- 
pose on  a  bona  fide  purchaser  or  purchasers 
from  his  vendee,  without  notice  of  such  limita- 
tions, other  than  the  mere  recording  of  the  con- 
tract the  duty  of  seeing  that  he  receives  the 
proceeds  of  the  sale  or  sales;  nor,  as  against 
such  a  bona  fide  purchaser  without  notice,  can 
he  accomplish  such  result  by  stating  in  the  con- 


tract that  the  sales  shall  be  made  to  a  pnr- 
chaser  who  will  make  the  checks  payable  to 
him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1384 ;   Dec  Dig.  {  473.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Mcintosh  Coun- 
ty;  P.  B.  Seabrook,  Judge. 

Ball  trover  by  James  McNatt  against 
Clarke  Bros.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

James  McNatt  brought  an  action  of  bail 
trover  against  Clarke  Bros.,  seeking  to  re- 
cover two  rafts  of  timber.  The  defendants 
denied  the  plnlntlflTs  title  to  the  property, 
and  contended  that  It  belonged  to  them.  Mc- 
Natt was  the  owner  of  certain  timbered 
lands.  T.  P.  McBrlde  and  W.  D.  Petersen 
executed  and  delivered  to  him  the  following 
written  contract,  which  was  recorded: 

"State  of  Georgia,  Montgomery  County. 
This  Indenture  and  contract  of  lease,  made 
and  entered  into  this  the  22d  day  of  January, 
1903,  between  James  McNatt,  of  the  first 
part,  and  i.  P.  McBrlde  and  W.  D.  Petersen, 
of  the  second  part,  all  the  parties  of  the 
county  and  state  aforesaid,  wltnesseth: 
That  for  and  in  consideration  of  the  sum  of 
two  thousand  and  thirty-six  and  *«/ioo  dol- 
lars, to  be  paid  as  hereinafter  provided,  as 
the  purchase  price  of  all  the  sawmill  timber 
on  the  following  tract  of  land  [describing 
It].  The  aforesaid  condition  [consideration?] 
of  two  thousand  and  thirty-six  dollars  and 
*  2/100  is  to  bear  interest  at  the  rate  of  8 
per  cent,  per  annum  for  the  above  date,  and 
is  to  be  paid  as  follows:  The  said  parties 
of  the  second  part  hereby  agree,  In  order  to 
pay  the  aforesaid  sum  of  two  thousand  and 
thirty-six  and  *  2/1 00  dollars  and  all  interest 
that  may  accrue  thereon  at  the  said  rate  of 
8%  per  annum,  to  cut,  haul,  and  saw  square 
all  the  sawmill  timber  on  the  land  aforesaid, 
and  when  the  same  is  ready  for  the  Darlen 
market  then  the  same  Is  to  be  sold  to  a  buyer 
who  will  make  the  check  payable  to  the  said 
James  McNatt,  who  hereby  agrees  to  return 
to  the  said  party  of  the  second  part  one-half 
of  the  proceeds  of  said  check,  in  order  that 
the  said  parties  may  defray  the  expenses  in- 
curred by  reason  of  preparing  the  said  timber 
for  market  It  Is  further  agreed  by  the  par- 
ties to  this  contract  that  the  said  James  Mc- 
Natt reserves  the  title  to  the  aforesaid  saw- 
mill timber  and  control  and  sale  thereof  un- 
til the  purchase  price  aforesaid  Is  paid.  In 
order  to  further  secure  the  aforesaid  sum  of 
two  thousand  and  thirty-six  and  «2/io«  dol- 
lars we  hereby  mortgage  and  create  a  lien 
on  the  following  personal  property  to  wit: 
[Describing  It]  It  Is  further  agreed  that  the 
above  sum  of  two  thousand  and  thirty-six 
and  ^2/100  dollars,  to  become  due  and  col- 
lectible In  six  months  from  the  above  date; 
and  should  we  fall  to  pay  the  aforesaid  sum 


•For  other  case*  see  same  topic  and  tection  NUMBER  In  Dec  it  Am.  Diss.  1S07  to  date,  it  Reporter  Indexei 
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of  two  thousand  and  thfrty-slx  and  *«/ioo 
dollars,  we  hereby  constitate  the  said  James 
McNatt  our  lawful  authorized  agent  to  sell 
said  mules  heretofore  described  and  to  exe- 
cute titles  thereto  in  our  names  after  having 
advertised  the  same  for  ten  days  at  the 
courthouse  In  Montgomery  county,  Ga.,  said 
county,  and  appropriate  the  proceeds  to 
the  payment  of  the  aforesaid  sum  and  all 
interest  and  costs  that  may  accrue  thereto. 
And  we  hereby  waive  and  renounce  for  our- 
selves and  families  all  the  rights  to  the 
homestead  or  exemption  laws  which  we  may 
have  under  or  by  virtue  of  the  CJonstitution 
or  laws  of  the  state  of  Georgia  or  of  the 
United  States,  as  against  this  note  or  any 
renewal  thereof.  In  witness  whereof  we 
have  hereunto  set  our  hands  and  seals  the 
day  and  year  first  above  written.  T.  P.  Mc- 
Bride.    [L.  S.]    W.  D.  Petersen.    [L.  S.] 

''Signed,  sealed,  and  delivered  in  presence 
of  W.  L.  Wilson,  Com.  N.  P.,  M.  Co.,  Ga. 

"Recorded  January  28,  1003.  D.  B.  Gra- 
ham. Clerk." 

On  this  were  entered  four  credits,  of 
$9a82,  $462.97,  $440.64,  and  $366.67,  respec- 
tively. McBride  and  Petersen  cut  timber 
from  the  property  and  caused  it  to  be  sold. 
Some  of  the  drafts  or  checks  given  in  pay- 
ment were  made  payable  to  McNatt,  and 
some  to  the  order  of  McBride  and  Petersen. 
In  order  to  carry  on  the  business,  McBride 
and  Petersen  purchased  supplies  from  mer- 
chants, a  large  part  of  them  from  E.  T.  Mc- 
Bride &  Co.,  which  firm  was  composed  of  E. 
T.  McBride  and  the  plaintiff,  McNatt  The 
plaintiff  testified  that  that  firm  would  not 
furnish  McBride  and  Petersen  with  supplies 
until  he  agreed  that  the  Indebtedness  due 
them  should  first  be  paid  from  the  proceeds 
of  the  timber  as  cut  and  sold,  and  then  the 
balance  should  be^  paid  to  him  on  account  of 
the  purchase  price;  he  saying:  "If  anybody 
loses,  let  it  be  me."  He  admitted  that  $2,- 
037.42  had  been  by  consent  delivered  to  B. 
T.  McBride  &  CO.,  and  said  that,  after  set- 
tling the  account  of  that  firm,  he  receiv- 
ed certain  payments  for  which  he  gave  cred- 
it on  the  contract  with  McBride  and  Pet- 
ersen. He  testified  that  these  applications 
of  payments  were  made  by  agreement  be- 
tween himself,  E.  T.  McBride  &  Co.,  and  Mc- 
Bride and  Petersen.  He  indorsed  drafts 
which  were  payable  to  him.  Finally  Clarke 
Bros,  bought  the  timber  now  in  controversy 
from  McBride  and  Petersen,  and  gave  drafts 
which  were  not  payable  to  McNatt.  These 
drafts  did  not  come  into  the  hands  of  the 
plaintiff,  and  he  sought  to  recover  the  timber. 
There  was  also  testimony  tending  to  show 
notice  to  Clarke  Bros,  of  a  claim  to  the  prop- 
erty by  the  plaintiff.  On  behalf  of  the  de- 
fendants there  was  testimony  that  the  con- 
sideration for  the  entire  timber  had  been 
paid  to  McNatt,  and  that  nothing  was  due 
him  on  account  of  it  when  the  sale  was  made 
to  Clarke  Bros.     There  was  also  evidence 


conflicting  in  some  respects  with  that  of  the 
plaintiff  as  to  any  agreed  application  of  the 
proceeds  of  timber  first  to  the  account  of 
E.  T.  McBride  &  Co.  There  was  much  other 
evidence  which  it  is  unnecessary  to  set  out 
The  jury  found  for  the  plaintiff.  The  de- 
fendants moved  for  a  new  trial,  which  was 
refused,  and  they  excepted. 

W.  Jj.  Clay,  for  plaintiffs  in  error.  E.  J. 
Giles,  Chas.  M.  Tyson,  and  Hlnes  &  Jordan, 
for  defendant  in  error. 


LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  Objection  was  made  to  the  ad- 
mission of  the  contract  In  evidence,  on  the 
ground  that  it  was  not  signed  by  McNatt 
Section  2776  of  the  Civil  Code  of  1895,  on  the 
subject  of  conditional  sales,  declares  that  "ev- 
ery such  conditional  sale,  in  order  for  the  res- 
ervation of  title  to  be  valid  as  against  third 
parties,  shall  be  evidenced  in  writing,  and 
not  otherwise.  And  the  written  contract  of 
every  such  conditional  sale  shall  be  executed 
and  attested  in  the  same  manner  as  mortga- 
ges on  personal  property."  it  is  not  required 
that  the  vendor  as  well  as  the  vendee  shall 
sign  the  written  instrument  Smith  v.  De 
Vaughn,  82  Ga.  574,  9  S.  E.  425.  If  the  per- 
sonal property  is  delivered  into  the  posses- 
sion of  the  vendee,  the  object  is  to  provide  a 
method  of  putting  third  parties  on  notice  that 
the  apparent  title  thus  evidenced  by  posses- 
sion is  not  in  fact  such,  but  that  the  title 
rests  in  the  vendor  until  the  condition  of  the 
sale  shall  be  fulfilled.  As  against  creditors 
or  persons  claiming  under  the  vendee  It  does 
not  require  the  signature  of  the  vendor.  The 
contract  is  in  some  degree  analogized  in  the 
section  of  the  Code  to  a  mortgage.  An  in- 
strument of  the  latter  kind  is  signed  by  the 
mortgagor,  and  a  bill  of  sale  to  secure  a  debt 
is  signed  by  the  debtor.  If  the  property 
should  remain  in  the  possession  of  the  ven- 
dor, and  it  were  sought  to  set  up  notice  as 
against  his  creditors  or  persons  holding  un- 
der him,  a  different  question  might  be  pre- 
sented. 

The  instrument  in  the  present  case  con- 
tains some  indication  that  the  vendor  should 
have  signed  it,  as  agreements  by  him  are 
stated  in  it;  but  in  the  latter  part  it  appar- 
ently contemplates  only  the  signature  of  the 
vendees.  If  a  contract  is  intended  to  be 
signed  by  both  parties,  and  so  appears  on  its 
face,  it  is  not  complete  until  thus  signed. 
Delaware  Ins.  Co.  v.  Pennsylvania  Fire  Ins. 
Co.,  126  Ga.  388,  55  S.  E.  330,  and  citaUons. 
But  as  it  is  not  clear  that  both  vendor  and 
vendees  intended  to  sign  the  contract  before 
it  should  become  effective,  and  as  both  have 
acted  under  the  instrument,  and  the  lumber 
has  been  cut  and  sold  by  the  latter,  a  failure 
of  the  vendor  to  sign  will  not  be  held  to  op- 
erate so  as  to  convey  complete  title  to  the 
vendees,  who  did  sign  the  instrument,  which 
was  duly  attested  and  recorded. 
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Z  The  court  charged  the  Jury  as  follows: 
"If,  however,  notwithstanding  the  original 
agreement  between  McNatt  and  McBride  and 
Petersen,  [another  was  made]  by  the  terms 
of  which  the  original  agreement  in  that  re- 
spect was  varied,  and  that  McNatt  should 
take  the  money,  and  did  take  the  money  re- 
ceived from  timber  sold  by  McBride  and 
Petersen,  and  by  their  direction  or  consent 
applied  it  first  to  the  extinguishment  or  par- 
tial payment  of  any  debt  due  to  McBride  & 
Co.,  why  McNatt  would  have  the  right  to  so 
apply  it,  if  it  was  with  the  consent  and  di- 
rection of  McBride  and  Petersen,  and  if  he  | 
did  so  apply  it,  whatever  portion  was  left , 
after  being  so  applied  to  the  indebtedness  I 
of  McBride  &  Co.,  the  rest  would  be  applied 
to  the  payment  of  the  lien.  You  will  as- 
certain how  much  has  gone  to  the  payment  of 
the  original  price  of  the  timber.  If  sufficient 
to  discharge  It,  why,  as  I  say,  the  plaintiff 
cannot  recover.  If  not  sufficient  to  discharge 
it,  provided  that  you  find  that  the  subsequent 
contract  has  been  satisfactorily  proven,  why 
then  the  plaintiff  should  recover,  because  his 
lien  would  still  be  in  existence.  He  would 
have  a  right  ahead  of  the  rights  of  Clarke 
Bros.,  or  any  other  purchaser  of  timber." 

This  charge  was  erroneous.  If  the  reser- 
vation of  title  was  good  as  against  purchas- 
ers of  the  timber  from  McBride  and  Peter- 
sen, and  if  they  were  charged  with  notice  of 
the  contents  of  the  contract,  and  the  condi- 
tions and  agreements  contained  therein,  to 
allow  those  conditions  and  agreements  to  be 
varied  as  against  them  by  a  parol  agreement 
between  McNatt  and  McBride  and  Petersen 
would  be  substantially  to  allow  a  parol  res- 
ervation of  title  instead  of  a  written  one. 
Tlie  nature  of  this  contract  of  conditional 
sale  will  be  considered  later;  but  for  the 
present  it  is  enough  to  say  that,  if  McNatt 
could  rely  on  the  written  contract  as  affect- 
ing the  rights  of  purchasers  from  McBride 
and  Petersen,  he  could  not  also  injuriously 
affect  those  rights  by  means  of  a  subsequent 
parol  agreement  or  understanding  with  his 
Immediate  vendee.  Suppose  that  Clarke 
Bros,  had  bought  enough  of  the  timber  to 
have  paid  the  entire  purchase  price  to  Mc- 
Natt after  deducting  what  should  go  to  the 
payment  of  expenses,  and  had  made  a  check 
payable  to  McNatt  in  strict  accordance  with 
the  terms  of  the  written  agreement  between 
him  and  McBride  and  Petersen.  McNatt 
could  not,  with  the  assent  or  agreement  of 
McBride  and  Petersen,  have  applied  such  a 
payment  to  other  indebtedness  than  the  pur- 
chase money  of  the  timber,  and  still  have  re- 
covered the  timber  from  Clarke  Bros.  Under 
the  charge  of  the  court  above  quoted,  this 
would  have  been  possible.  That  payments  by 
purchasers  from  McBride  and  Petersen  were 
made  at  different  times,  or  that  McNatt  treat- 
ed checks  not  made  to  his  order  as  sufficient 
by  accepting  and  applying  them,  would  not 


authorize  him  to  insist  on  the  terms  of  the 
written  Instrument  as  against  purchasers 
from  McBride  and  Petersen,  even  though 
bona  fide  and  without  notice  other  than  such 
as  the  record  of  the  paper  might  carry,  and 
at  the  same  time  vary  the  terms  of  such  in- 
strument by  parol  agreement  with  McBride 
and  Petersen,  and  set  up  the  variance  also 
as  against  the  rights  of  such  purchasers,  who 
were  not  shown  to  have  had  any  knowledge 
thereof  or  to  have  acquiesced  therein. 

The  error  contained  in  the  charge  above 
set  out  entered  into  several  other  portions 
of  the  charge  which  were  made  grounds  of 
the  motion  for  a  new  trial.  It  was  not  an 
ordinary  question  of  application  of  payments 
between  debtor  and  creditor,  which  could 
be  controlled  by  agreement,  or  where  in  the 
absence  of  agreement  the  creditor  could 
make  the  application,  or  in  the  absence  of 
this  the  law  would  make  it  for  the  parties. 
Oiv.  Code  1895,  9  3722.  It  was  an  effort  to 
set  up  the  strict  terms  of  a  written  contract 
between  the  vendor  and  vendee,  with  reser- 
vation of  title  in  the  former,  against  third 
persons,  but  to  bind  such  persons  also  by  a 
departure  from  the  contract  If  McNatt  re- 
ceived enough  from  sales  of  timber  by  Mc- 
Bride and  Petersen  to  pay  the  purchase  mon- 
ey in  full  in  accordance  with  the  terms  of 
the  written  agreement,  he  could  not  set  up 
as  against  third  parties  an  agreed  diversion 
of  such  purchase  money  to  the  payment  of 
other  indebtedness  of  McBride  and  Peter- 
sen to  him  or  to  the  firm  of  which  he  was 
a  member. 

3,  4.  It  was  urged  that  the  verdict  was 
contrary  to  law  and  evidence,  because,  under 
the  undisputed  evidence  and  under  the  writ- 
ten instrument  which  was  introduced,  Mc- 
Natt was  not  authorized  to  recover.  In  Jor- 
dan V.  Jones,  110  Ga.  47,  35  S.  B.  151,  where 
a  landowner  agreed  with  a  laborer  to  allow 
the  latter  to  cut  timber  from  the  land  and 
transport  and  deliver  the  logs  to  a  second 
person,  who,  by  agreement,  was  to  reserve 
from  their  sale  a  certain  amount  per  thou- 
sand feet  for  the  landowner,  the  contract 
was  sustained,  and  it  was  held  that  the 
title  to  the  logs  did  not  pass  to  the  laborer, 
and  that  when  he  abandoned  the  contract, 
and  left  on  the  land  certain  logs  which  had 
been  cut  by  him,  they  were  not  subject  to 
levy  as  his  property.  It  was  said  that  the 
contract  was  a  peculiar  one,  and  that  the  re- 
lation between  the  landowner  and  the  labor- 
er had  some  of  the  elements  of  an  executory 
agreement,  some  of  a  partnership,  some  of 
a  conditional  sale,  and  some  of  a  bailment 
A  contract  of  sale  of  growing  trees  concerns 
an  interest  in  realty.  Corbin  v.  Durden,  126 
Ga.  429,  55  S.  E.  30.  An  agreement  for  the 
sale  of  property  attached  to  the  soil,  but 
which  is  to  be  severed  therefrom  and  con- 
verted into  personalty  before  the  title  to  the 
property  is  to  pass  to  the  purchaser,  is  an 
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ezecatory  sale  of  personal  property,  and  not 
of  an  interest  In  land.  Graham  v.  West, 
126  6a.  624,  55  S.  E.  931.  Under  these  rul- 
ings, the  contract  now  before  us  should  be 
treated  as  dealing  with  personal  property 
rather  than  with  realty,  at  least  as  to  the 
timber  which  was  to  be  cut  and  sold.  It 
was  not  a  bailment,  but  a  sale.  It  was  not 
a  method  of  paying  persons,  who  should  cut 
the  timber  and  prepare  it  for  market,  for 
their  services,  as  in  Jordan's  Case,  supra. 

Aside  from  legislatiye  acts  regulating  con- 
ditional sales  and  their  record,  such  sales 
have  been  productive  of  much  litigation. 
Starting  with  the  maxim  that  no  one  can 
convey  a  title  which  he  does  not  own,  a 
variety  of  modifications  and  limitations  of 
its  application  have  resulted  from  the  con- 
duct of  the  parties.  It  was  at  one  time  a 
subject  of  controversy  as  to  whether  an 
owner  of  personal  property,  who  placed  it 
in  possession  of  another  under  a  contract  of 
conditional  sale,  and  thus  invested  the  piir- 
chaser  with  prima  fade  evidence  of  owner- 
ship, could  assert  his  title  as  against  a  bona 
fide  purchaser  without  notice  from  such  per- 
son, or  against  a  creditor  of  the  person  so 
Intrusted.  As  to  bailments.  It  was  clear  that 
the  bailor  could  not  be  held  to  have  lost  his 
property  by  merely  intrusting  it  to  the  bailee 
for  a  specific  purpose.  As  to  conditional 
sales,  the  view  generally  prevailed  that 
while  possession  of  personalty  was  prima 
facie  evidence  of  ownerstiip,  it  was  only 
prima  facie  so,  and  was  subject  to  be  re- 
butted by  proving  the  actual  title,  and  that 
therefore,  where  a  conditional  sale  was 
made  with  reservation  of  title  in  the  vendor 
until  the  condition  should  be  performed, 
such  as  the  payment  of  purchase  money, 
the  mere  delivery  of  possession  to  the  ven- 
dee, without  more,  did  not  destroy  the  right 
of  the  vendor  to  assert  his  title,  even  as 
against  bona  fide  purchaser  without  notice 
from  the  vendee.  But  if  the  vendor  went 
further,  and  conferred  upon  the  vendee  the 
actual  or  apparent  right  of  sale,  the  right  of 
a  bona  fide  purchaser  without  notice  would 
prevail.  Thus  in  Leigh  v.  Mobile  &  Ohio  R. 
Co.,  58  Ala.  165,  Brickell,  O.  J.,  said:  "An- 
other class  of  cases  forming  an  exception  to 
the  general  rule  is  when  the  owner,  by  his 
own  act  or  consent,  has  given  another  such 
evidence  of  the  right  to  sell  or  otherwise  dis- 
pose of  his  goods  as,  according  to  the  cus- 
toms of  trade  or  the  common  understanding 
of  the  world,  usually  accompanied  the  au- 
thority of  sale,  or  of  disposition.  Then,  if 
the  person  intrusted  with  the  possession  of 
the  goods,  and  with  the  indicia  of  owner- 
ship, or  of  authority  to  sell  or  otherwise  dis- 
pose of  them,  in  violation  of  his  duty  to  the 
owner,  sells  to  an  innocent  purchaser,  the 
sale  will  prevail  against  the  right  of  the 
owner.  He  ought  to  bear  the  loss  which 
may  follow  from  his  misplaced  confidence* 


rather  than  the  bona  fide  purchaser,  who 
relied  on  the  evidence  of  property  or  of  au- 
thority with  which  he  clothed  the  posses- 
sor." 

In  1  Mechem  on  Sales,  S  601,  it  izf  said: 
"But  the  rule  permitting  the  conditional  ven- 
dor to  retake  his  goods  in  case  of  default, 
even  from  a  bona  fide  purchaser  from  his 
conditional  vendee,  very  obviously  should 
not,  and  does  not,  apply  -In  those  cases  in 
which  the  goods  have  been  delivered  to  the 
conditional  vendee  for  the  very  purpose  of 
being  resold  to  such  a  purchaser,  as  where 
a  retail  dealer  obtains  goods  from  a  whole- 
sale dealer  upon  the  agreement  that  the  title 
to  the  goods  as  a  bulk  shall  remain  in  the 
latter,  but  the  retail  dealer  is  impliedly,  if 
not  expressly,  permitted  to  sell  from  the 
bulk  in  the  usual  course  of  trade.  A  sale  of 
the  goods  in  bulk  might  be  deemed  unau- 
thorized and  pass  no  title;  but  the  retail 
purchaser  in  the  usual  course  of  business 
would,  where  such  resales  were  expressly 
or  impliedly  authorized,  obtain  a  good  title, 
though  the  retail  dealer  might  fail  in  pay- 
ing for  the  goods."  See,  also,  on  the  general 
subject,  Winchester  Wagon  Works  &  Mfg. 
CJo.  V.  Carman,  109  Ind.  31,  9  N.  B.  707,  58 
Am.  Rep.  382  (a  case  involving  a  condition- 
al sale  of  a  car  load  of  20  wagons  by  a  man- 
ufacturer to  a  dealer);  Columbus  Buggy  Co. 
V.  Turley  &  Parker,  73  Miss.  529,  19  South. 
232,  32  L.  R.  A.  260,  55  Am.  St.  Rep.  550; 
Fitzgerald  v.  Fuller,  19  Hun  (N.  Y.)  180; 
Ludden  v.  Hazen,  31  Barb.  (N.  Y.)  650;  Wild- 
er V.  Wilson,  16  Lea  (Tenn.)  548;  Rogers  v. 
Whltehouse,  71  Me.  222;  Devlin  v.  O'Neil, 
6  Daly  (N.  Y.  Com.  PI.)  305;  Brinton  v.  Ger- 
ry, 7  111.  App.  238;  McCombs  v.  Guild,  Church 
&  Co.,  9  Lea  (Tenn.)  81;  Pickering  y.  Busk, 
15  East,  38  (a  case  which  has  been  thought 
to  go  quite  far  as  to  what  would  constitute 
an  implied  authority  to  sell);  Loving  Pub. 
Co.  v.  Johnson,  68  Tex.  273,  4  S.  W.  632. 
Some  of  these  authorities  apply  the  rule  in 
favor  of  creditors  as  well  as  bona  fide  pur- 
chasers. 

Under  our  present  law  in  regard  to  the  ex- 
ecution of  contracts  of  conditional  sale  (co- 
dified in  section  2776  of  the  Civil  Code),  it  is 
provided  as  follows:  "Whenever  personal 
property  is  sold  and  delivered  with  the  condi- 
tion affixed  to  the  sale  that  the  title  thereto 
is  to  remain  in  the  vendor  of  such  personal 
property  until  the  purchase  price  thereof  shall 
have  been  paid,  every  such  conditional  sale, 
in  order  for  the  reservation  of  title  to  be  val- 
id as  against  third  parties,  shall  be  evidenc- 
ed in  writing,  and  not  otherwise.  And  the 
written  contract  of  every  such  conditional 
sale  shall  be  executed  and  attested  In  the 
same  manner  as  mortgages  on  personal  prop- 
erty ;  as  between  the  parties  tbemselvefl»  the 
contract  as  made  by  them  shall  be  valid,  and 
may  be  enforced,  whether  evidenced  in  writ- 
ing or  not."    By  section  2777  conditional  bills 
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of  Bale  are  required  to  be  recorded  within  30 
days  from  their  date.  This  law  provides  for 
the  making  of  a  sale  with  reserration  of  ti- 
tle in  the  vendor  until  the  purchase  money 
shall  have  been  paid,  and  that  such  contracts 
may  be  good,  not  only  between  the  parties, 
but  also  against  third  parties,  even  innocent 
purchasers  without  actual  notice,  if  they  are 
executed  and  recorded  in  accordance  with  the 
statute.  It  does  not  provide  generally  for  af- 
fecting the  world  with  notice  of  all  contracts 
of  bailment,  agency  or  partnership.  A  con- 
tract for  the  retention  of  title  In  a  vendor  un- 
til payment,  though  the  possession  of  the 
chattel  is  delivered  to  the  vendee,  normally 
contemplates  a  lack  of  authority  In  the  ven- 
dee to  sell  until  payment,  at  least  to  sell  more 
than  such  Interest  as  he  has.  Authority  to  sell 
the  entire  title  to  a  third  party  is  inconsist- 
ent with  Its  retention  by  the  vendor.  Where, 
therefore,  a  vendor,  who  reserves  title  until 
payment,  confers  upon  his  vendee  the  power 
to  sell  the  chattel,  he  confers  a  power  to  de- 
stroy his  retention  of  title. 

Can  a  vendor  of  personalty,  who  retains 
title  until  payment  of  the  purchase  money,  au- 
thorize the  vendee  to  sell  all  or  a  part  of  the 
property,  and  Impose  upon  the  purchaser  the 
duty  of  seeing  that  he  is  paid  the  proceeds  of 
the  sale?  And  will  It  bind  a  bona  fide  pur- 
chaser, without  notice,  from  the  original  ven- 
dee, if  such  a  provision  Is  inserted  In  and  re- 
corded as  a  part  of  the  contract  of  condition- 
al sale?  In  Gulll  v.  Northern,  67  Ga.  345,  a 
deed  conveyed  land  to  the  wife  of  the  grant- 
or for  h>r  use  for  life,  together  with  her  chil- 
dren, and  provided  that  at  her  death  it 
should  be  divided  among  the  children.  It 
contained  a  power  in  the  wife  "at  any  time 
in  her  discretion  to  sell  and  convey  the  said 
property  by  deed,  provided  the  proceeds  of 
such  sale  are  Invested  in  other  real  estate  for 
the  uses  expressed.*'  It  was  held  that  a  bona 
fide  purchaser  from  the  wife  acquired  a  good 
title,  and  was  not  bound  to  see  to  the  appli- 
cation of  the  proceeds.  In  Tucker  v.  Mann, 
124  Ga.  1003,  53  S.  B.  504,  one  person  execut- 
ed to  another  a  promissory  note  which  con- 
tained a  clause  conveying  to  the  payee  the  ti- 
tle to  a  certain  mule  as  security.  The  payee 
had  the  note  duly  recorded.  Before  It  was 
fully  paid  he  authorized  the  debtor  to  sell  the 
mule  and  turn  the  proceeds  of  the  sale  over 
to  him.  The  debtor  sold  the  mule,  but  failed 
to  pay  the  proceeds  to  the  creditor,  and  the 
latter  brought  an  action  of  trover  against  the 
purchaser.  The  court  charged  that  if  the 
plaintiff  gave  the  maker  of  the  note  permis- 
sion to  sell  the  mule,  coupled  with  the  condi- 
tion that  the  maker  was  to  pay  him  the  mon- 
ey received  from  the  sale,  and  the  defendant 
bought  the  mule  in  good  faith  without  knowl- 
edge of  this  condition,  then  the  plaintiff  could 
not  recover,  and  that  the  defendant  would 
not  be  required  to  see  that  the  condition  was 
compiled  with,  and  would  get  a  good  title  to 
the  mule  regardless  of  it.  This  court  held 
that  the  charge  was  not  erroneous,  and  that. 


the  evidence  showing  the  facts  as  stated,  t 
verdict  for  the  defendant  was  proper. 

It  will  be  seen  that  in  the  case  of  Guill  /. 
Northern,  supra,  the  recorded  deed  included 
the  power  of  sale  and  conveyance,  "provid- 
ed" the  proceeds  should  be  reinvested.  But 
this  attempt  to  place  the  burden  of  seeing  to 
the  reinvestment  upon  the  purchaser  was 
held  not  to  accomplish  that  result  In  the 
case  of  Tucker  v.  Mann,  supra,  the  recorded 
contract,  In  the  nature  of  a  bill  of  sale  to  se- 
cure payment  of  a  debt,  contained  no  power 
of  sale  at  all.  The  debtor,  therefore,  had  no 
authority  to  make  any  sale  except  such  "as 
was  given  him  outside  of  the  writing.  The 
creditor  undertook  to  make  the  authority  to 
sell  conditional  upon  his  receiving  the  money. 
But  this  court  held  that,  as  against  a  bona 
fide  purchaser  without  notice,  he  could  not 
do  so.  In  the  case  before  us  the  effort  was 
made  to  authorize  the  vendee  in  a  condition- 
al sale  to  prepare  the  lumber  and  carry  it  to 
a  distant  market  and  there  sell  It,  but  to  im- 
pose on  the  purchaser  substantially  the  duty 
of  seeing  that  the  original  vendor  received 
the  proceeds.  This  was  not  stated  in  so  many 
words,  as  In  the  two  cases  above  cited;  but 
the  effort  was  made  to  accomplish  the  same 
result  by  saying  that  the  vendees  under  the 
conditional  sale  might  sell  to  a  buyer  who 
would  make  the  check  payable  to  tUe  original 
vendor.  The  law  does  not  contemplate  that 
one  who  reserves  title  as  security  can  author- 
ize his  vendee  to  sell  the  property,  but  charge 
a  bona  fide  purchaser  without  notice  with  the 
duty  of  seeing  that  he  received  the  proceeds ; 
nor  does  the  record  of  the  contract  of  condi- 
tional sale  convey  notice  to  purchasers  un- 
der the  original  vendee  of  any  such  duty  or 
impose  it  upon  them.  If  McNatt  could,  by  in- 
serting such  a  provision  in  his  contract,  make 
the  validity  of  the  title  acquired  by  purchas- 
ers under  McBride  and  Petersen  depend  on 
their  making  payment  in  the  form  of  a  check 
to  him,  there  would  seem  to  be  no  reason 
why  he  could  not  say  that  they  would  acquire 
title  if  they  made  payment  In  gold,  or  in  bills 
of  the  denomination  of  $100,  or  In  any  other 
form  which  he  might  think  likely  to  reach 
him  through  the  hands  of  the  vendees  whom 
he  had  authorl;sed  to  make  the  sale. 

It  also  appears  from  the  evidence  that  Mc- 
Natt did  not  require  of  McBride  and  Petersen 
a  strict  compliance  with  this  portion  of  the 
agreement,  even  as  between  themselves,  but 
recognized  drafts  or  checks  not  payable  to 
him  as  sufficient  in  sales  of  other  portions  of 
the  lumber.  It  may  be  a  question  as  to 
whether  he  did  not  waive  a  strict  compliance, 
even  as  between  him  and  his  vendees. 
Whether  Clarke  Bros,  were  bona  fide  pur- 
chasers without  notice,  aside  from  the  mere 
record  of  tlie  contract,  is  a  question  of  fact 
and  we  deem  it  best  to  return  the  case  for  a 
trial  upon  the  issues,  under  proper  instruc- 
tions from  the  court. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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Supreme  Court  of  Georgia.     May  IS,  1909.) 

1.  Dkath  (8  2*)— Pbesumptiowb  as  to  Con- 
tinuance OF  Life. 

The  presumption  of  the  duration  of  life, 
with  respect  to  persons  of  whom  no  account  can 
be  given,  ends  at  the  expiration  of  seven  years 
from  the  time  when  they  were  last  heard  of  as 
living. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  «2;   Dec.  Dig.  §  2.*] 

2.  Death  (§  2*)— Evidence— Sufficiknct. 

Where  it  is  sought  to  raise  a  presumption 
of.  death  by  reason  of  the  absence  of  a  person 
from  his  known  place  of  residence  or  domicile 
for  seven  years  without  being  heard  from,  by 
the  testimony  of  a  witness  who  merely  makes 
inquiry  to  lay  the  foundation  for  such  proof, 
and  who  himself  is  not  cognizant  of  any  of  the 
facts,  the  evidence  must  show  that  there  has 
been  an  unsuccessful  effort  to  find  the  absent 
person  by  search  and  diligent  inquiry  at  his  last 
known  place  of  residence  and  among  his  rela- 
tions or  acQuaintances,  if  any,  and  it  must  ap- 
pear that  the  absent  party  has  not  been  heard 
from  for  seven  years  or  more  by  those  who 
would  be  most  likely  to  hear  from  him. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  $  3;   Dec  Dig.  $  2.*] 

3.  Death  (|  2*)- PBEsuicpnoN  ab  to  Death 
FBOH  Absence. 

Evidence  of  absence  of  a  person  from  his 
original  place  of  residence  will  not  raise  the 
presumption  of  death,  where  it  appears  that  he 
has  moved  to  another  place  and  there  located. 
[Ed.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  $3;   Dec.  Dig.  }  2.*] 

4.  Death  (}  4*)— Evidence. 

Where  a  deed  was  executed  by  some  of  the 
children  of  a  deceased  person  as  his  heirs  at 
law,  and  it  appears  that  there  were  other  chil- 
dren and  descendants  of  children,  but  it  is 
sought  to  show  that  those  who  executed  the 
deed  inherited  the  entire  estate  by  virtue  of  the 
death  of  the  other  descendants  of  the  testator, 
presumed  to  arise  from  their  absence  unheard 
from  for  more  than  seven  years,  there  must  be 
some  evidence  as  to  their  status  when  last 
heard  from,  in  respect  to  their  being  married  or 
having  other  heirs. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  H  5.  6;  Dec  Dig.  fi  4.*] 

5.  Appeal  and  Erbob  ($  1066*)— Habuless 
Errob— Instbuctions. 

Although  plaintiffs  may  claim  the  right  to 
recover  land  by  virtue  of  prescriptive  title  and 
prior  possession,  as  well  as  on  account  of  a  pa- 
per chain  of  title,  yet  where  it  was  necessary, 
in  order  to  sustain  such  a  chain,  to  show  inher- 
itance by  certain  persons  from  others,  and  the 
proof  on  that  subject  was  inadequate  at  least  as 
to  some  of  them,  a  charge  in  reference  to  a  pre- 
sumption of  death,  which  was  not  properly  ad- 
justed to  the  evidence  and  which  was  calccuated 
to  mislead  the  jury,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  4220;  Dec  Dig.  |  1066.*] 

e.  Deeds  (§|  193,  199*)  —  Signature  —  Pre- 
sumption OF  Genuineness  —  Evidence  — 
Adkissibiutt  —  Presxtmftion  of  Request 
TO  Sign. 

If  a  deed  purports  to  be  executed  in  the 
presence  of,  and  is  attested  by,  an  oflBcer  au- 
thorized to  make  such  attestation  and  another 
witness,  and  is  recorded,  presumptively  the  sig- 
nature is  genuine;  but  this  may  be  disproved, 
and  the  signature  shown  to  be  a  forgery. 

(a)  Evidence  that  the  person  who  purported 
to  sign  the  deed  could  not  write  is  admissible 


for  that  purpose,  and  is  for  the  consideration  of 
the  jury. 

(b)  In  such  a  case,  if  the  jury  believed  from 
the  evidence  that  the  person  whose  name  ap- 
peared to  be  signed  to  the  deed  in  writing  could 
not  write,  and  therefore  did  not  in  fact  person- 
ally sign  it,  no  presumption  of  law  would  arise 
that  he  had  authorized  some  other  person  to 
sign  it  for  him.  One  who  sought  to  set  up  such 
fact  would  carry  the  burden  of  proving  it  At- 
kinson, J.,  dissenting. 

•.(I    \ato_For  other  cases,  see  Deeds,  Cent 
Dig.^«  562-573,  695-600;    Dec  Dig.  if  193, 

7.  Adverse  Possession  (§  71*)  —  Deeds  (| 

111*)— Color  of  Title— E3btate  Conveyed 

—Fractional  Part. 

In  order  for  a  deed  to  convey  perfect  title, 
it  must  be  signed  by  all  the  persons  owning  the 
land  as  tenants  in  common;  but  a  deed  which 
purports  to  convey  the  entire  title  may  operate 
as  color  of  title  although  it  is  not  signed  by  all 
the  owners,  but  as  against  the  other  owners  it 
must  be  accompanied  by  adverse  possession  of 
such  a  character  as  would  affect  them. 

(a)  The  deed  from  certain  persons,  purporting 
to  convey  as  the  heirs  of  Hiram  Wsilier,  deceas- 
ed, did  not  on  its  face  indicate  a  conveyance  of 
a  fractional  part  of  the  lot,  or  less  tiian  the 
whole 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  415--429;  Dec  Dig.  I 
71;*  Deeds,  Dec  Dig.  |  111.*] 

&  Expenses  of  Litigation. 

The  evidence  did  not  authorize  a  recovery 
in  this  action  of  expenses  of  litigation  against 
the  defendant 
(Syllabus  by  the  Court) 

9.  Words  and  Phbases— "Signature," 

Ordinarily,  to  sien  an  instrument  indicates 
the  signing  with  one^s  own  hand. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  650S-^12.] 

Error  from  Superior  Court,  Ben  Hill  Conn- 
ty;  U.  V.  HUl.  Judge. 

Action  by  John  S.  Owens  and  another 
against  F.  J.  Hansen.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Rever&ed. 

Jay  &  Jay,  Haygood  &  Cntts,  and  O.  J. 
Wlmberly,  for  plaintilT  in  error.  B.  W.  Ry- 
man  and  Edgar  Latham,  for  defendants  in 
error.   . 

ATKINSON,  J.  John  S.  Owens  and  Edgar 
Latham  brought  an  action  against  F.  J.  Han- 
sen to  recover  certain  land,  together  with 
mesne  profits  and  expenses  of  litigation,  in- 
cluding attomejr's  fees.  They  obtained  a 
verdict  for  the  land,  and  also  for  $445  for 
expenses  of  litigation.  The  defendant  moved 
for  a  new  trial,  which  was  overruled,  and 
he  excepted. 

1-^.  The  plaintiffs  relied  on  a  paper  chain 
of  title  coming  down  from  the  state  to  them, 
upon  title  by  prescription,  and  upon  prior 
possession.  The  state  granted  the  land  lot 
including  the  land  sued  for  to  Hiram  Waller. 
One  link  in  the  chain  of  title  set  up  by  the 
plaintiffs  was  a  deed  from  four  persons,  de- 
scribed as  heirs  at  law  df  Hiram  Waller,  de- 
ceased, to  E.  H.  Moore.  In  order  to  support 
the  contention  that  their  chain  of  title  was 
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complete,  It  waa  necessary  to  show  title 
from  Hiram  Waller.  He  did  not  make  a  con- 
veyance to  tbem;  but  they  contended  that 
he  died  intestate,  and  that  they  held  a  deed 
executed  by  all  of  the  heirs  of  Hiram  Wal- 
ler. The  date  of  his  death  does  not  appear ; 
but  there  was  testimony  tending  to  show 
that  he  died  in  Bryan  county,  intestate,  at 
the  advanced  age  of  90  years,  leaving  surviv- 
ing him  three  daughters  and  five  sons,  all 
of  whom,  at  the  time  of  the  trial  of  the  case, 
were  claimed  to  be  dead,  except  one  son  and 
one  daughter.  The  dates  of  the  death  of 
those  deceased  nowhere  appear.  The  deed 
relied  upon  by  the  plaintiffs  as  a  conveyance 
by  all  of  the  heirs  at  law  of  Hiram  Waller 
was  executed  in  1884,  and  was  signed  by 
only  three  of  the  sons  and  one  daughter, 
who,  it  was  contended,  were  the  only  sons 
and  daughter  of  Hiram  Waller  then  in  life. 
The  several  sons  and  daughters  who  had 
died  previously  to  that  time  had  all  been 
married  and  had  had  children ;  but  the  evi- 
dence does  not  disclose  where  they  lived,  or 
whether  any  of  them  survived  their  respec- 
tive parents.  Under  these  facts,  it  could  not 
be  said  that  the  deed  under  which  the  plain- 
tiffs claimed  was  the  deed  of  all  of  the  heirs 
of  Hiram  Waller.  The  evidence  does  not 
affirmatively  show  that  the  title  of  the  de- 
ceased sons  and  daughters  of  Hiram  Waller 
descended  by  inheritance  to  the  surviving 
sons  and  daughters  who  executed  the  deed 
in  1884,  or  that  the  latter  otherwise  acquir- 
ed the  title  of  the  said  sons  and  daughters. 
See  14  Cyc.  100;  Skinner  v.  Fufton,  89  111. 
484. 

In  order  to  account  for  the  descendants  of 
Hiram  Waller,  other  than  those  who  signed 
the  deed,  and  to  raise  a  presumption  of  death 
of  such  descendants,  one  of  the  attorneys  for 
the  plaintiff  testified  that  he  went  to  Bryan 
county,  and  to  Savannah,  Chatham  county, 
and  undertook  to  locate  all  of  the  descend- 
ants of  the  children  of  Hiram  Waller  who 
had  died  before  the  deed  was  made  by  the 
four  heirs  to  Moore  in  1884;  that  he  could 
not  find  anybody  who  had  heard  of  them  in 
years  and  years — he  thought  it  was  about 
15  years  since  anybody  had  heard  of  where 
they  were.  A  son  and  a  daughter  of  Hiram 
Waller  testified  by  Interrogatories.  The  son 
testified  that  in  1884  two  daughters  and  a 
son  of  Hiram  Waller  were  dead,  and  that 
he  thought  another  son,  named  James,  was 
also  dead,  but  did  not  know;  that  the  de- 
ceased son  first  mentioned  left  three  children 
living,  whose  names  he  gave;  that  one  of 
the  deceased  daughters  left  four  children, 
whose  names  he  stated;  that  he  thought 
that  the  other  daughter  had  one  or  two  chil- 
dren; that  he  did  not  know  where  any  of 
these  children  "live  now" — that  is,  at  the 
time  the  testimony  was  delivered ;  and  that 
James  had  no  living  children  "in  this  coun- 
try." The  daughter  of  Hiram  Waller,  who 
was  a  witness,  testified  that  in  1884  she  and 
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three  of  her  brothers  were  living;  that 
"James  went  to  California  when  he  was  21, 
and  has  since  been  reported  dead" ;  that  one 
of  her  deceased  brothers  and  two  sisters  had 
living  children  at  the  time  of  their  death. 
Neither  of  these  witnesses  was  asked  as  to 
the  residence  of  the  descendants  of  Hiram 
Waller  when  last  heard  from,  nor  did  they 
testify  that  they  had  not  heard  from  them 
within  several  years,  or  that  they  did  not 
know  what  had  become  of  them,  except  that 
the  son  stated  that  he  did  not  know  where 
they  lived  at  the  time  of  the  trial.  Neither 
was  it  shown  that  any  inquiry  had  been 
made  of  these  two  witnesses,  or  of  any  par- 
ticular person,  or  of  what  person  or  persons, 
to  ascertain  where  these  descendants  lived, 
or  what  was  their  last  known  place  of  resi- 
dence. In  general  terms,  one  of  the  aUor- 
ueys  for  the  plaintiffs,  as  above  recited,  stat- 
ed that  he  had  made  inquiry  in  Bryan  coun- 
ty, and  in  Savannah,  and  could  not  find 
anybody  that  had  heard  of  them  in  about 
15  years.  Why  the  inquiry  was  made  in 
Chatham  county  is  not  apparent;  nor  in 
Bryan  county,  except  that  Hiram  Waller  and 
some  of  his  children  seemed  to  have  lived 
there.  Whether  those  who  had  died  leaving 
descendants  continued  to  live  there  until 
their  death,  or  whether  their  descendants 
ever  lived  there,  was  not  proved. 

The  presiding  Judge  on  this  subject  gave 
the  following  charge:  "I  charge  you,  in  con- 
nection therewith,  that  the  death  of  a  party 
is  presumed  by  the  law  when  he  has  been  ab- 
sent seven  years  without  being  heard  from — 
absents  himself.  The  absence  means  from  the 
locality  where  such  party  has  lived  before, 
and  is  away  from,  and  not  being  heard  from 
means  not  heard  from  in  the  locality  which 
had  been  his  home  and  where  he  had  lived; 
and  wherever,  under  such  circumstances,  a 
party  has  not  been  heard  from  in  seven  years 
since  last  heard  from,  the  law  presumes  him 
to  be  dead."  .  As  to  James,  it  is  not  very  clear 
whether  he  went  to  Oalifomia  and  located 
there  at  some  particular  point  as  his  home,  or 
whether  he  merely  went  away.  There  was 
some  evidence  that  it  had  been  reported  that 
he  had  died,  and  perhaps  the  testimony  of 
his  brother  and  sister  might  have  authorized 
a  finding  as  matter  of  fact  that  he  was  dead ; 
or  if  he  merely  went  abroad,  and  had  not 
been  heard  from  at  his  former  home  in  more 
than  seven  years,  this  might  raise  a  presump- 
tion that  he  was  dead.  But  we  are  now  deal- 
ing, not  with  the  sufficiency  of  evidence  to  au- 
thorize a  finding  of  the  fact  of  death,  but 
with  the  question  of  whether  a  presumption 
of  death  has  arisen. 

As  to  the  other  descendants  of  Hiram  Wal- 
ler there  was  no  statement  of  reputed  death 
in  the  family,  but  it  was  only  as  above  sel 
out.  Under  this  testimony  we  think  that 
the  charge  quoted  was  calculated  to  mislead 
the  Jury,  and  to  lead  them  to  infer  that  they 
might  find  that  a  presumption' of  death  as  to 
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all  of  the  descendants  of  Hiram  Waller,  ex- 
cept those  who  signed  the  deed,  had  been 
raised.  A  presumption  of  death  may  arise 
where  a  person  has  been  absent  from  his 
known  place  of  residence  or  domicile  for  sev- 
en years  without  being  heard  from.  In  order 
to  show  that  he  has  not  been  heard  from  by 
a  witness  who  merely  makes  inquiry  for  the 
purpose  of  making  proof  which  will  raise  a 
presumption  of  death,  and  who  himself  is 
not  cognizant  of  any  of  the  facts,  the  eyi- 
dence  must  show  that  there  has  been  an  nn- 
successful  effort  to  find  the  absent  person  by 
search  and  diligent  Inquiry  at  bis  latest  known 
place  of  residence  and  among  his  relations  or 
acquaintances.  If  any;  and  it  must  appear 
that  the  absent  party  has  not  been  heard  from 
within  seven  years  by  those  who  would  be 
most  likely  to  hear  from  him.  Mere  absence 
Is  not  sufficient  to  raise  the  presumption. 
A  person  may  be  absent  from  his  home  or 
from  his  last  place  of  resldaice  in  this  state 
for  many  years  on  business  or  for  other  suf- 
ficient reason,  but  he  may  have  been  heard  of 
by  his  family  or  friends;  or  a  person  may 
move  from  one  locality  and  establish  a  resi- 
dence or  domicile  in  another.  Evidence  of 
absence  from  his  original  place  of  residence 
will  not  raise  the  presumption  of  death, 
where  it  appears  that  he  has  moved  to  an- 
other place.  Gray  v.  McDowell,  6  Bush  (Ky.) 
475;  Keller  v.  Stuck,  4  Redf.  Sur.  (N.  Y.)  294. 
See,  on  the  general  subject.  Gofer  v.  Flana- 
gan, 1  Ga.  538;  Adams  v.  Jones,  39  Ga.  479; 
Watson  V.  Adams,  103  Ga.  736,  30  S.  E.  577 ; 
13  Cyc.  301. 

Furthermore,  the  object  of  evidence  intro- 
duced for  the  purpose  of  raising  a  presump- 
tion of  death  as  to  the  descendants  of  Hiram 
Waller  must  have  been  to  show  that  those 
of  his  sons  and  daughters  who  executed  the 
deed  to  Moore  acquired  by  inheritance  a 
complete  title  to  the  land.  In  order  to  show 
this,  it  would  be  necessary  for  the  evidence 
to  indicate  that  they  died  under  such  cir- 
cumstances as  would  make  the  fpur  signers 
of  the  deed  their  sole  heirs;  they  having 
died  after  Hiram  Waller's  death.  If  the  de- 
scendants thus  sought  to  be  accounted  for 
married  or  left  children  or  other  heirs,  the 
four  signers  of  the  deed  would  not  be  the 
owners  of  the  entire  title  by  inheritance. 
There  was  no  evidence  at  all  as  to  whether 
the  descendants  referred  to  were  married,  or 
single,  or  childless  when  last  heard  from,  or 
whether  they  still  lived. 

It  was  contended  on  behalf  of  the  defend- 
ants in  error  that  the  evidence  authorized  a 
recovery  of  the  land  by  them  on  the  grounds 
of  prescription  and  of  prior  possession;  but, 
as  above  stated,  they  did  not  rely  on  those 
grounds  exclusively.  They  also  relied  on  the 
existence  of  a  chain  of  title  coming  down  to 
them  under  Hiram  Waller  through  persons 
claiming  to  have  inherited  the  entire  land. 
As  to  this  contention  it  was  necessary  that 
there  should  be  some  proper  evidence  and  a 
proper  submission  of  the  question  to  the  Jury 


so  far  as  the  evidence  authorized.  We  can- 
not tell  how  far  the  Jury  may  have  been  in- 
fluenced in  finding  their  verdict  by  the  theory 
that  the  four  persons  who  signed  the  deed  as 
heirs  of  Hiram  Waller  thereby  conveyed  tJi 
entire  title  which  he  had  acquired  by  grant 
from  the  state.  The  charge  on  this  subject, 
which  the  court  gave  broadly,  as  above  stat- 
ed, was  not  warranted  by  or  appropriate  to 
the  evidence  in  the  case,  and,  under  all  the 
evidence,  the  error  was  substantial  and 
harmful. 

6.  One  ground  of  the  motion  for  a  new  tri- 
al complains  of  the  following  charge:  "I 
also  charge  you  in  that  connection  that 
wberever  such  an  Issue  is  made,  and  the  Jury 
should  believe  from  the  testimony,  under  the 
rules  as  I  have  given  them,  that  if  a  particu- 
lar grantor  of  the  defendant  could  not  write 
at  the  time  the  deed  was  made — Is  alleged  to 
have  been  made — and  the  Jury  should  further 
find  from  the  evidence  that  the  deed  so  at- 
tacked as  having  been  alleged  to  have  been 
made  by  him  is  in  fact  signed  in  writing, 
that  fact  of  itself  would  be  a  circumstance 
that  the  Jury  would  be  authorized  to  consid- 
er, along  with  all  the  other  evidence  in  the 
case  upon  that  point,  in  determinmg  what  is 
the  truth  of  that  issue.  And  wherever  the 
Jury  believe  from  the  evidence  that  a  grantor 
could  not  write,  and  a  deed  is  Introduced, 
and  after  being  introduced  is  attacked,  where 
it  is  signed  by  him  in  writing,  then  there  is 
no  presumption  of  law  that  such  deed  was 
signed  by^  some  party  authorized  by  said 
grantor;  but  the  burden  would  be  upon  the 
party  offering  the  deed  to  show  that  such 
was  the  case,  if  the  case  all  of  which  is  to 
to  be  passed  upon  by  the  Jury."  As  to  the 
correctness  of  this  charge  the  court  is  not 
unanimous  in  opinion,  though  they  are  in  ac- 
cord as  to  all  other  points  Involved  in  the 
case.  In  regard  to  the  question.  Involved  in 
this  charge,  the  opinion  of  the  majority  of 
the  court,  as  prepared  on  their  behalf  by  Jus- 
tice LUMPKIN,  Is  as  follows: 

'An  affidavit  of  forgery  may  be  filed  and 
a  special  Issue  made  on  a  recorded  deed, 
and,  if  found  agamst  the  deed,  such  deed 
cannot  be  admitted  in  evidence;  or  if  no  af- 
fidavit is  made,  and  the  deed  is  apparently 
regular  and  properly  attested  and  recorded. 
It  may  be  put  in  evidence.  Nevertheless  the 
adverse  party  may  then  attack  it  by  evi- 
dence as  a  forgery.  The  exact  question  is 
this:  If  the  deed  appears  to  be  regularly 
signed  by  the  purported  grantor,  and  is  in- 
troduced in  evidence,  but  under  the  evidence 
introduced  the  Jury  should  find  that  the  pur- 
ported grantor  could  not,  and  therefore  did 
not  sign  his  name  to  the  deed,  will  it  be 
presumed,  because  of  the  "attestation**  of  a 
notary  public,  that  the  purported  grantor  au- 
thorized some  other  person  to  sign  for  him, 
or  is  that  a  matter  for  determination  under 
the  evidence,  rather  than  as  a  matter  of  pre- 
sumption? 
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As  the  term  1b  ordinarily  understood,  to 
sign  an  instrument  indicates  the  signing  with 
one's  own  hand.  Among  the  definitions  of 
the  word  ''sign,"  given  in  Webster's  Diction- 
ary, are  "to  affix  a  signature  to;  to  ratify  by 
hand  or  seal ;  to  subscribe  in  one's  own  hand- 
writing." And  among  the  definitions  of  the 
word  "signature"  are  the  following:  "A 
sign»  stamp,  or. mark  impressed,  as  by  a 
seal,  especially  the  name  of  any  person  writ^ 
ten  with  his  own  hand,  employed  to  signify 
that  the  writing  which  precedes  accords  with 
his  wishes  or  intention ;  a  sign  manual ;  an 
autograph."  In  Pol.  €k>de  1806,  9  5,  it  is 
said  chat  "signature,  or  sabscription,  indudes 
the  mark  of  an  illiterate  or  Infirm  person." 
If  a  witness  should  testify  on  the  stand  that 
he  saw  a  grantor  sign  a  deed,  in  the  common 
use  of  language  every  man  would  understand 
him  to  mean  that  he  saw  the  grantor  himself 
subscribe  his  name  or  make  his  mark.  From 
this  statement  no  one  would  understand  the 
witness  to  mean  that  he  saw  the  grantor  caR 
in  some  third  person  and  authorize  such  per- 
son to  write  the  name  of  the  grantor  or  make 
a  mark  for  him  in  his  presence.  Whether  a 
signature  made  by  another  in  the  grantor's 
presence  and  at  his  request  or  with  his  au- 
thority would  be  sufilcient  to  bind  him,  if 
proved,  has  caused  some  discussion.  The 
case  of  Gardner  v.  Gardner,  5  Gush.  (Mass.) 
483,  62  Am.  Dec.  740,  is  the  leading  case 
holding  that  it  would  be  so,  and  it  has  been 
followed  by  the  current  of  authority,  though 
not  without  criticism.  See  Browne,  Stat 
Frauds  (5th  Ed.)  S§  10-12b;  Wallace  v.  Mc- 
CoUough,  1  Rich.  Eq.  (S.  O.)  426.  It  has  been 
80  held  in  Georgia  (Ellis  v.  Francis,  9  Ga. 
825),  where  a  constable  who  wrote  a  poor 
hand  requested  a  Justice  of  the  peace,  in  his 
presence,  to  make  an  entry  of  "No  property" 
on  two  Justice  court  executions;  the  con- 
stable knowing  the  return  to  be  true  of  his 
own  knowledge  In  Merchants'  ft  Farmers' 
Bank  v.  Johnston,  130  Ga.  661,  61  S.  E.  543, 
17  L.  R.  A.  (N.  S.)  969,  where  an  agent,  at 
the  instance  and  in  the  presence  of  a  mem- 
ber of  a  partnership,  signed  the  firm  name  to 
a  promissory  note,  it  was  held  binding. 

We  are  not  contesting,  therefore,  the  fact 
that  a  signature,  if  proved  to  have  been  thus 
made,  would  be  binding;  but  we  deny  that 
the  existence  of  such  a  state  of  facts  can  be 
assumed  as  a  presumption  of  law.  The  lead- 
ing case  of  Gardner  v.  Gardner,  supra,  fur- 
nishes an  apt  Illustration.  The  signature  to 
the  deed  there  under  consideration  was  "Pol- 
ly G^'inn,  by  Mary  Gardner."  The  attesting 
witnesses  testified  that,  when  it  was  time  for 
the  grantor  to  sign,  her  daughter,  Mary  G. 
Gardner,  offered  to  sign  for  her,  and  did  so 
in  her  presence  and  with  her  assent,  express- 
ed by  a  nod  of  the  head.  This  was  held  sufla- 
cient  to  bind  the  grantor;  but  certainly 
these  facts  would  not  have  been  presumed 
without  evidence,  nor  in  this  state  would 
snch  a  signature,  though  attested  by  a  nota- 


ry public,  be  presumed  to  liave  been  authoriz- 
ed by  being  done  in  the  presence  of  the 
grantor  or  by  reason  of  an  unproduced  pow- 
er of  attorney.  In  the  two  cases  in  this 
state  above  cited,  if  nothing  more  had  been 
proved  than  that  the  name  of  the  officer  in 
the  one  case,  or  that  of  the  firm  in  the  oth- 
er, was  not  in  the  handwriting  of  the  offi- 
cer or  a  partner,  the  law  would  not  have  pre- 
sumed other  affirmative  facts  which  would 
have  made  the  signature  binding,  because  of 
the  general  legal  presumption  that  all  men 
perform  their  legal  and  social  duties.  The 
existence  of  such  facts  is  matter  of  proof, 
not  of  presumption. 

So  far  as  our  examination  of  authorities 
lias  gone,  wherever  it  has  been  held  that  the 
signing  of  the  grantor's  name  in  his  presence 
and  at  his  request  by  another  would  suffice, 
the  facts  have  been  proved,  not  presumed. 
The  only  case  which  has  come  to  our  notice 
in  which  the  word  "presumption"  is  used  at 
all  In  that  connection  is  Hogans  v.  Carruth, 
19  Fla.  84.  In  that  case  an  ancient  deed  was 
offered  in  evidence,  and  objection  was  made 
to  its  admission.  It  was'  shown  that  the  deed 
came  from  the  proper.custody,  that  some  of 
the  parties  could  not  write,  and  that  their 
names  were  signed  in  the  handwriting  of  a 
person  present  at  the  time,  and  not  a  party 
in  Interest.  It  was  held  to  be  admissible  in 
evidence,  and  it  was  said  that  under  these 
facts,  and  there  being  "neitner  charge  nor 
evidence  of  fraud,"  the  presumption  was  that 
the  signatures  were  made  at  the  request  of 
the  purported  makers.  Strictly  this  was  in- 
ferable, rather  than  a  presumption,  and  only 
arose  after  evidence  of  the  facts.  In  2  Jones 
on  Real  Property,  {  1014,  it  is  said:  "The 
fact  of  the  execution  of  the  deed  by  the  hand 
of  another,  under  the  immediate  direction  of 
the  grantor  and  in  his  presence,  must  be  af- 
firmatively shown  by  the  party  relying  upon 
the  deed.  The  proper  execution  of  the  deed 
cannot  be  left  to  Inference."  In  Vldeau  v. 
Grlffln,  21  Cal.  389,  It  was  held  that  "the  fact 
that  the  execution  was  in  the  presence  of  the 
principal  must  be  affirmatively  established 
by  the  party  who  relies  upon  it  as  an  excuse 
for  the  absence  of  a  power  in  writing  and  it 
is  not 'to  be  inferred  from  any  coincidence 
between  the  date  of  the  deed  and  an  acknowl- 
edgment of  the  principal  that  It  was  execut- 
ed by  his  attorney."  In  that  case  the  deed 
was  signed  by  "John  A.  Clark,  by  his  Attor- 
ney, Henry  Sparks,"  and  on  the  same  day  a 
notary  public  made  a  certificate,  "Personally 
appeared  before  me-  John  A.  Clark,  to  me 
known,  and  who  executed  the  within  deed 
and  acknowledged  the  same  to  be  his  free  act 
and  deed,  by  his  attorney,  Henry  Sparks,"* 
which  was  signed  by  the  notary,  but  not  by 
the  grantor. 

A  signature  actually  made  by  a  grantoz 
himself  Is  good.  If  shown  to  have  been  made 
by  another  In  his  presence  and  at  his  request, 
it  will  bind  him,  especially  when  he  delivers 
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the  deed  as  his  own.  Although  a  signature 
may  not  be  made  in  either  of  these  modes, 
but  the  grantor's  name  may  have  been  sign- 
ed by  another  not  in  his  presence,  he  may 
adopt  such  signature  as  his  own,  and  may  ac- 
knowledge it  as  his  signature  before  a  proper 
officer,  or  he  may  estop  himself  from  denying 
It  by  allowing  others  to  act  on  It  1  Devlin 
on  Deeds  (2d  Ed.)  §  235 ;  Bartlett  v.  Drake, 
100  Mass.  174,  ffl  Am.  Dec.  92,  1  Am.  Rep. 
101 ;  Vickers  v.  Hawkins,  128  Ga.  794,  58  S. 
E.  44;  MScCaila  v.  American  Freehold,  etc., 
Co.,  90  Ga.  113,  15  S.  E  687.  Again,  where  a 
deed  is  executed  by  an  agent,  the  advisable 
and  most  correct  mode  for  the  agent  to  adopt 
is  to  sign  the  principal's  name  by  himself  as 
attorney  in  fact.  In  some  of  th**  earlier  cases 
it  was  held  that  this  must  be  done ;  but  in  a 
number  of  later  cases  the  disposition  has 
been  towards  relaxing  this  rule,  and  holding 
that,  if  the  attorney  has  due  authority  as 
such  to  execute  a  deed  in  the  name  of  his 
principal,  "it  cannot  be  said  that  it  is  in- 
dispensable to  the  valid  execution  of  his  pow- 
er that  he  should  add  his  own  name  to  the  in- 
strument which  he  executes  for  his  princi- 
pal," and  that  his  signing  of  the  principal's 
name  alone,  though  ndt  desirable,  Is  not  in- 
valid. 1  Devlin  on  Deeds,  §§  377-380.  Thus, 
although  the  grantor  may  not  sign  his  own 
name  to  a  deed,  there  are  several  circum- 
stances which  will  render  the  signing  of  his 
name  by  another  as  valid  and  binding  upon 
him  as  if  signed  by  his  own  hand. 

If  the  contrary  argument  on  this  subject 
is  sound,  when  a  deed  is  attested  by  a  notary 
public  or  other  officer  authorized  so  to  do, 
and  recorded,  although  it  may  be  shown  that 
the  purported  grantor  did  not  in  fact  himself 
sign  it,  this  would  not  suffice  to  rebut  the 
general  presumption  in  favor  of  official  con- 
duct, but  the  burden  would  rest  upon  the  par- 
ty denying  the  genuineness  of  the  deed  to  go 
further  and  negative  the  possibility  of  the 
existence  of  any  of  the  other  circumstances 
to  which  reference  has  been  made.  Thus  he 
must  disprove  the  possibility  that  the  grantor 
authorized  another  to  sign  in  his  presence; 
and,  logically,  he  should  also  be  required  to 
show  that  the  grantor  never  adopted  the  sig- 
nature of  another,  or  that  he  never  estopped 
himself  by  allowing  others  to  act  upon  the 
faith  of  the  signature  being  genuine,  or  that 
the  deed  was  not  executed  by  an  attorney 
in  fact  who  held  a  power  of  attorney,  but 
failed  to  note  the  existence  of  the  agency. 
We  do  not  see  how  the  argument  adverse  to 
the  position  here  taken  can  logically  stop 
short  of  requiring  disproof  of  all  these  pos- 
sible modes  by.  which  a  signature  written  by 
^e  hand  of  another  than  the  grantor  might 
6e  binding  on  him.  We  think  that  where  a 
recorded  deed  has  been  introduced  in  evi- 
dence, and  where  the  signature  purports  to 
have  been  written  by  a  certain  person,  and 
the  Jury  are  satisfied  from  the  evidence  that 
it  could  not  have  been,  and  therefore  was  not, 
so  written,  then,  if  it  is  nevertheless  claimed 


to  be  binding  for  any  of  the  reasons  whl^-h 
might  legally  make  it  so,  aside  from  the  man- 
ual execution  by  the  grantor  himself,  and 
which  would  be  held  In  law  to  be  equivalent 
thereto,  this  would  be  a  matter  of  proof,  not 
presumption.  Any  other  rule  would  in  many 
instances  place  upon  a  person  attacking  a  re- 
corded deed,  after  its  introduction  In  evi- 
dence, practically  an  impossible  burden  to 
negative  conjectural  occurrences. 

The  entire  argument  to  support  a  different 
ruling  rests  upon  the  presumption  In  favor  of 
a  proper  discharge  by  an  officer  of  his  official 
duty.  This  is  a  branch  of,  or  closely  allied  to, 
the  broader  presuniptlon  that  every  man 
obeys  the  mandates  of  the  law  and  performs 
all  of  his  official  and  social  duties.  4  Wig. 
Ev.  $  2534 ;  Doe  ex  dem.  Truluck  v.  Peeples, 
1  Ga.  5,  infra.  But  that  presumption,  as  to 
nonofflclal  persons,  has  never  been  carried  to 
the  extent  of  taking  the  place  of  necessary 
evidence  of  matters  in  pals.  As  to  oJHcers, 
the  presumption  is  somewhat  stronger,  part- 
ly, no  doubt,  because  more  specific-  duties  are 
imposed  upon  them  by  law,  and  partly  be- 
cause they  are  sworn  and  commissioned  to 
discharge  such  duties.  The  law  authorizing 
the  recording  of  deeds  in  this  state  is  some- 
what different  from  that  In  force  in  many 
other  states.  It  declares  that,  "in  order  to 
authorize  the  record  of  a  deed  to  realty  or 
personalty,  if  executed  in  this  state,  it  must 
be  attested  by  a  Judge  of  a  court  of  record  of 
this  state,  or  a  Justice  of  the  peace,  or  notary 
public,  or  clerk  of  the  superior  court,  in  the 
county  In  which  the  three  last-mentioned  of- 
ficers respectively  hold  their  appointments; 
or  if  subsequent  to  its  execution  the  deed  is 
acknowledged  in  the  presence  of  either  of  the 
named  officers,  that  fact,  certified  on  the  deed 
by  such  officer,  shall  entitle  it  to  be  record- 
ed." Civ.  Ck)de  1895.  §  8620.  This  section  of 
the  Code  provides  two  modes  under  which  a 
deed  may  be  recorded:  First,  If  It  be  "at- 
tested" by  any  of  the  officers  named;  sec- 
ond, if  it  be  acknowledged  in  the  presence  of 
such  an  officer.  Section  3628  provides  that, 
"if  a  deed  is  neither  attested  by,  nor  ac- 
knowledged before,  either  of  the  officers 
aforesaid,  it  may  be  admitted  to  record  up- 
on the  affidavit  of  a  subscribing  witness,  be- 
fore either  of  the  above  named  officers,  tes- 
tifying to  the  execution  of  the  deed  and  Its 
attestation  according  to  law."  The  rule  in 
many  other  states  is  to  require  an  acknowl- 
edgment before  a  designate  officer,  and  not 
merely  that  the  Instrument  be  "attested." 

If  there  were  an  acknowledgment  of  a  sig- 
nature as  genuine,  a  different  question  would 
be  presented.  Of  course,  the  presumption  is 
that  such  certificate  of  acknowledgment  is 
true.  When,  likewise,  the  officer  signs  a 
statement  that  he  saw  the  grantor  sign,  seal, 
and  deliver  a  deed,  the  presumption  is  that 
that  Is  true,  unless  the  contrary  appears. 
But  If  it  be  established  by  the  evidence  to 
the  satisfaction  of  the  Jury  that  in  fact  the 
grantor  did  not  sign  the  deed  personally,  the 
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.presumption  of  the  discharge  of  official  duty 
by  the  attesting  officer  will  not  suffice  to 
prove  that  the  grantor  authorized  some  other 
person  to  sign  the  deed  for  him  either  in  his 
presence  or  in  his  absence.  That  is  an  af- 
firmative fact  to  be  established  by  proof,  not 
a  matter  in  which  a  presumption  of  discharge 
of  duty  by  an  officer  can  take  the  place  of 
evidence.  None  of  the  authorities  cited  in 
support  of  that  position  go  to  such  an  extent, 
and  we  have  found  none  which  do  so.  In 
Doe  ex  dem.  Truluck  v.  Peeples,  1  Ga.  3,  a 
deed  had  the  attesting  clause,  "Signed,  seal- 
ed, and  delivered  in  presence  of,"  and  was 
signed  by  the  grantor,  with  his  mark,  and  by 
two  attesting  witnesses.  Immediately  under 
these  signatures  were  the  words,  "Acknowl- 
edged in  the  presence  of  me,"  followed  by  the 
signature  of  a  Justice  of  the  peace.  It  was 
held  that,  in  the  absence  of  all  proof  to  the 
contrary,  the  presumption  was  that  the  ac- 
knowledgment before  the  magistrate  was 
made  where  the  deed  itself  purported  to  have 
been  executed.  In  Rushin  v.  Shields  &  Ball, 
11  Ga.  636,  56  Am.  Dec.  436,  a  deed  was  pro- 
bated for  record  by  a  subscribing  witness, 
who  made  affidavit  that  he  saw  the  grantor 
sign  and  seal  that  deed  for  the  purposes 
therein  named,  and  that  he  saw  also  the  oth- 
er subscribing  witnesses  sign.  It  was  held 
that  this  was  not  a  sufficient  proof  of  deliv- 
ery and  execution  to  authorize  the  deed  to  be 
recorded.  And  see  Stanley  y.  Suggs,  23  Ga. 
137. 

In  Dinkins  v.  Moore,  17  Ga.  62,  a  deed  con- 
eluded  with  the  statement  that  the  grantor 
had  thereto  set  his  hand  and  seal,  and  had 
delivered  the  property  by  the  symbolic  tradi- 
tion of  a  penknife.  Below  this  were  the 
words,  "In  the  presence  of,"  followed  by  the 
signature  of  two  witnesses,  one  of  whom  was 
a  justice  of  the  peace.  It  was  held  that  the 
deed  was  sufficiently  attested  to  admit  it  to 
record,  "and  the  conclusion  of  law,  from  this 
general  form  of  attestation,  is  that  the  sub- 
scribing witnesses  saw  the  grantor  sign,  seal, 
and  deliver  the  deed,  for  the  purposes  there- 
in mentioned."  In  the  opinion  the  case  was 
distinguished  from  that  of  Rushin  v.  Shields 
&  Ball,  supra,  by  saying:  "To  make  the  cas- 
es parallel,  the  form  of  attestation  in  the 
deed  before  us  should  have  been  signed  and 
sealed  in  our  presence,  or  in  the  presence  of, 
etc.  The  inference  would  then  have  been 
that  the  subscribing  witnesses  did  not  see 
the  deed  delivered."  The  opinion  concluded 
with  the  following  general  statements :  "Our 
opinion  is  that,  under  such  an  attestation 
clause,  if  neither  of  the  witnesses  be  an  of- 
ficer, any  one  of  them  may  prove  Its  execu- 
tion by  making  the  usual  oath;  and,  if  one 
of  them  be  a  magistrate,  the  officer  appoint- 
ed by  law  to  perform  this  duty,  the  conclu- 
sion of  law  is  that  he  saw  the  instrument  le- 
gally executed — that  is,  signed,  sealed,  and  de- 
livered." Considering  this  in  the  light  of  the 
facts,  it  was  equivalent  to  saying  that  a  cer- 
tificate which  in  effect  stated  that  the  mag- 


istrate saw  the  grantor  set  his  hand  and  seal 
to  the  paper  and  deliver  it  was  presumptively 
true.  In  Highfield  v.  Phelps,  53  Ga.  59,  it 
was  held  by  two  judges  that,  if  one  of  the 
attesting  witnesses  to  a  deed  be  a  magistrate, 
the  presumption  of  law  is  that  he  saw  the  in- 
strument legally  executed — that  is,  signed, 
sealed,  and  delivered — so  as  to  authorize  the 
same  to  be  admitted  to  record.  Warner,  C. 
J.,  cited  Dinkins  v.  Moore,  supra,  as  authori- 
ty for  this  position,  though  in  the  case  then 
being  considered  there  was  no  statement  of 
delivery. 

Perhaps,  on  the  theory  that  a  complete  ex- 
ecution includes  delivery,  the  attestation  by 
a  proper  officer  of  "the  execution"  of  a  deed 
may  include  its  delivery.  The  writer,  how- 
ever, would  suggest  that  It  may  be  doubted 
whether  there  is  any  law  which  imposes  up- 
on the  officer  the  duty  of  seeing  that  a  deed 
which  he  attests  is  actually  delivered  to  the 
grantor ;  and  it  is  common  knowledge  that  a 
very  large  part  of  the  Instruments  which  are 
signed  before  and  attested  by  an  officer  are 
not  in  fact  then  delivered  to  the  other  party, 
and  some  of  them  are  never  delivered.  Due 
attestation  by  an  authorized  officer  and  an- 
other witness  will  suffice  to  admit  a  deed  to 
record,  and  by  that  decision  this  is  true,  even 
without  the  use  of  the  word  "delivered." 
The  record  itself  is  evidence  of  delivery. 
Stallings  v.  Newton,  110  Ga.  875,  36  S.  E. 
227.  But  the  decision  in  Highfleld's  Case 
does  not  extend  to  presuming  any  such  state 
of  facts  as  is  now  sought  to  be  covered  by  a 
presumption.  In  Granniss  v.  Irvin,  39  Ga.  22, 
a  deed  appeared  on  its  face  to  be  regularly  at- 
tested; one  of  the  witnesses  being  a  justice 
of  the  peace.  The  ink  used  in  writing  his 
name  was  difl'erent  from  that  used  in  writing 
other  parts  of  the  paper,  and  on  the  back  of 
the  deed  were  the  words  of  an  affidavit  for 
probating  it,  but  not  executed.  The  deed  was 
recorded.  When  offered  in  evidence,  objec- 
tion was  made  on  the  ground  that  the  cir- 
cumstances mentioned  indicated  that  the  jus- 
tice had  signed  the  deed  at  a  time  different 
from  that  of  its  original  execution.  This 
court  held  that  it  was  admissible.  McCay,  J., 
said:  "The  presumption  of  law  is  that  the 
magistrate  signed  it  in  the  county  and  at 
the  time  appearing  on  the  face  of  the  deed. 
Prima  facie,  also,  the  signatures  are  genuine. 
The  deed  appearing  to  be  properly  attested 
and  admitted  to  record,  the  presumptions  are 
In  Its  favor."  None  of  these  cases  deal  with 
any  presumption  of  a  signing  for  the  grantor 
by  another  in  his  presence  and  at  his  request. 

In  Walker  v.  Logan,  75  Ga.  759,  an  affida- 
vit of  forgery  was  made,  and  the  issue  tried 
separately.  The  jury  found  the  deed  to  be.  a 
forgery,  and  this  verdict  was  sustained.  The 
only  facts  mentioned  by  Jackson,  C.  J.,  who 
delivered  the  opinion,  were  that  the  deed  wau 
executed  in  1835,  and  not  recorded  till  1883, 
which  he  said  was  a  very  strong  evidence  or 
circumstance  of  want  of  genuineness,  "and 
the  fact  that  the  grantor  could  not  write  hla 
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name,  which  Is  In  writing  on  the  deed,  is 
stronger — I  had  almost  said  concluslve--eyi- 
dence  of  forgery,  and  the  additional  evidence 
that  he  swears  by  Interrogatories,  signed  only 
by  his  cro»s-mark,  that  lie  did  not  sign  or 
make  any  such  deed,  wonld  seem  to  clinch  the 
truth  of  the  verdict  which  pronounced  It  a 
forgery.  On  the  other  side,  to  overcome  this 
overwhelming  evidence  is  testimony  that  the 
witnesses  delivering  it  on  the  stand  believe 
that  the  handwriting  of  the  two  dead  wit- 
nesses to  the  deed  Is  genuine.  It  Is  a  feath- 
er weighing  In  scales  against  a  ton  of  Iron." 
In  the  present  case  there  was  no  affidavit  of 
forgery;  but  to  rule  otherwise  than  we  do 
would  result  In  holding  that  absolute  proof, 
satisfactory  to  the  Jury,  that  the  grantor 
could  not  sign  his  name,  and  therefore  did 
not  do  so,  would  not  at  all  sufQce  to  rebut  a 
mere  presumption  arising  from  the  attesta- 
tion of  a  notary  public.  This  would  seem  to 
reverse  the  idea  of  Chief  Justice  Jackson, 
and  hold  that  proof  that  the  grantor  could 
not  write  was  a  feather  of  evidence  weighing 
in  the  scales  against  a  ton  of  prejsumption. 

The  trial  Judge  charged.  In  effect,  that  if 
the  Jury  believed  that  the  purported  grantor 
could  not,  and  therefore  did  not,  write  his 
name,  whether  or  not  he  authorized  some  oth- 
er person  to  do  so  was  not  a  matter  of  pre- 
sumption. We  think  he  charged  correctly. 
The  views  of  Justice  ATKINSON  In  regard 
to  the  charge  quoted  above  are  as  follows : 

The  charge  has  reference  to  a  deed  convey- 
ing land  with  the  name  of  the  grantor  signed 
thereto  and  attested  by  two  witnesses  (one  of 
whom  was  an  ofiQcer  authorized  by  law  to  at- 
test deeds),  and  duly  recorded.  No  affidavit 
of  forgery  was  made  under  Civ.  Code  1895, 
$  3628,  80  as  to  cast  the  burden  of  proving 
the  genuineness  of  the  deed  upon  the  party 
relying  on  it.  Such  a  deed  was  admissible  in 
evidence  without  further  proof  of  Its  execu- 
tion, and  all  presumptions  were  in  favor  of 
Its  genuineness.  Granniss  v.  Irvln,  39  Ga. 
22,  24.  The  attesting  clause  recited,  "Signed, 
sealed,  and  delivered  in  the  presence  of  the 
witnesses.  If  the  grantor  did  not  sign  with 
his  own  hand,  but  stood  by  and  directed  an- 
other to  sign  for  him,  and  it  was  signed  in 
his  presence,  such  act  of  signing  would  not  in 
law  be  the  act  of  an  agent,  but  would  be  sign- 
ing by  the  grantor.  Ellis  v.  Francis,  9  Ga. 
326;  Vickers  v.  Hawkins,  128  Ga.  794,  799, 
68  S.  E.  44.  In  dealing  with  this  rule  the  Su- 
preme Court  of  Massachusetts  at  an  early 
date.  In  the  case  of  Gardner  v.  Gardner,  5 
Cush.  (Mass.)  483,  484,  52  Am.  Dec.  740,  Chief 
Justice  Shaw,  rendering  the  opinion,  among 
other  things  said:  "The  name  being  written 
by  another  hand,  in  the  presence  of  the  gran- 
hr  aT>d  at  her  request,  is  her  act  The  dis- 
posing capacity,  the  act  of  mind,  which  are 
the  essential  and  efficient  ingredients  of  the 
deed^  are  hers,  and  she  merely  uses  the  hand 
of  another,  through  Incapacity  or  weakness, 
instead  of  her  own,  to  do  the  physical  act  of 
making   a  written   sign.    •    ♦    ♦    To   hold 


otherwise  wonld  be  to  decide  that  ft  person 
having  a  clear  mind  and  full  capacity,  but 
through  physical  Inability  Incapable  of  mak- 
ing  a  mark,  could  never  make  a  conveyance 
or  execute  a  deed;  for  the  same  Incapacity 
to  sign  and  seal  the  principal  deed  would 
prevent  him  from  executing  a  letter  of  at- 
torney under  seal."  See,  also,  Devlin  on 
Deeds,  H  232,  233;  Jones  on  Law  of  Real 
Proi)erty  in  Conveyancing,  §{  1014,  1015.  In 
the  light  of  the  rule  above  announced,  the 
attesting  certificate  quoted  from  the  deed 
now  under  consideration  would  not  be  Inap- 
propriate, although  the  deed  was  not  signed 
by  the  grantor  himself,  but  by  another  in 
his  presence,  at  his  request.  The  fact  that 
the  grantor  could  not  write  would  not  contra- 
dict the  certificate ;  nor  would  It  necessarily 
follow,  merely  because  the  grantor  could  not 
write,  that  the  signature  to  the  deed  was 
placed  there  Improperly,  or  was  a  forgery. 

There  was  no  attempt  to  show  that  the 
signature  of  the  attesting  officer  was  forged. 
It  stands  unchallenged  and  prima  facie  gen- 
uine. All  the  presumptions  are  in  favor  of 
his  having  done  his  duty.  Scott  v.  McDan- 
iel,  04  Ga.  780;  Wiggins  v.  Gillette,  98  Ga. 
22,  19  S.  B.  86.  44  Am.  St  Rep.  123;  Kirk 
V.  State,  73  Ga.  628;  City  Council  of  Au- 
gusta V.  Pearce,  79  Ga.  100,  4  S.  E.  104;  Mc- 
Rae  V.  Adams,  36  Ga.  444;  Throop  on  Pub. 
Off.  I  558;  Ford  v.  Ford,  27  App.  D.  C.  401, 
6  L.  R.  A.  (N.  S.)  442,  7  Am.  &  Bng.  Ann. 
Cas.  246,  and  notes  at  page  250.  If  he  did 
his  duty,  he  would  not  have  placed  his  sig- 
nature to  the  attestation  of  the  deed,  unless 
it  had  been  executed  by  the  grantor  In  such 
manner  as  to  have  made  the  act  of  signing 
the  deed  the  act  of  the  grantor  himself. 
Conceding  the  genuineness  of  the  signature 
of  the  attesting  officer,  to  hold  that  he  was 
derelict  In  duty  In  the  manner  contended  for 
would  In  effect  be  to  impeach  his  official 
act  by  a  mere  circumstance  which  did  not 
necessarily  conflict  with  what  his  signature 
purported  to  attest.  The  circumstance  relied 
on  to  Impeach  the  verity  of  the  officer's  cer- 
tificate, namely,  that  the  grantor  could  not 
write,  is  at  most  equivocal,  and  is  consist- 
ent with  either  the  theory  that  the  instru- 
ment is  a  forgery  or  that  It  is  genuine.  To 
impeach  the  certificate  of  the  officer  there 
should  be  no  equivocation,  but  the  evidence 
should  affirmatively  and  necessarily  contra- 
dict it  All  the  presumptions  being  In  fa- 
vor of  this  duly  recorded  deed,  there  Is  a 
presumption  that  it  was  the  genuine  deed 
of  the  grantor,  and  it  was  inaccurate  for 
the  judge  to  instruct  the  jury  as  a  matter 
of  law  that  the  presumption  In  favor  of  the 
genuineness  of  the  deed  was  destroyed  by 
mere  proof  of  the  fact  that  the  grantor  could 
not  write.  Such  in  effect  was  the  charge  of 
the  court  to  which  exception  was  taken. 

In  the  case  of  Walker  v.  Logan,  75  Ga. 
759,  760,  Jackson,  Chief  Justice,  said:  "The 
verdict  that  the  deed  is  a  forgery,  and  not 
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i\\e  genuine  deed  of  the  grantor,  is  support- 
ed by  the  evidence.  The  fact  that,  though 
executed  in  1835,  It  was  not  recorded  until 
1883 — nearly  a  half  century  thereafter — ^is  a 
▼ei7  strong  evidence  or  circumstance  of 
want  of  genuineness;  and  the  fact  that  the 
grantor  could  not  write  his  name,  which  Is 
In  writing  on  the  deed,  is  stronger — I  had 
almost  said  conclusive — evidence  of  the  for- 
gery." This  language  imports  that  the  writ- 
er, though  giving  great  weight  to  the  cir- 
cumstance, did  not  consider  the  fact  of  the 
grantor's  inability  to  write  sufficient  to  prove 
forgery  "conclusively,"  so  as  to  authorize  the 
court  to  take  the  question  from  the  jury  and 
decide  it  as  a  matter  of  law.  Moreover,  In 
that  case  an  affidavit  of  forgery  was  filed, 
under  the  provisions  of  Civ.  Code,  fi  3G28, 
which,  under  the  ruling  in  Holland  v.  Cart- 
er, 79  Ga.  139,  3  S.E.  690,  cast  the  onus  up- 
on the  party  relying  on  the  deed  to  prove 
its  genuineness. 

The  case  of  Anderson  v.  Cuthbert,  103  Ga. 
767,  30  S.  B.  244,  referred  to  a  paper  (a  cer- 
tificate dated  January  10,  1891),  which  was 
not  the  foundation  of  the  action,  and  was 
not  attested  by  an  officer,  and  was  not  re- 
corded or  entitled  to  record,  so  as  to  au- 
thorize its  introduction  in  evidence  without 
proof  of  execution.  Dealing  with  the  ques- 
tion of  forgery  relative  to  that  paper,  it  was 
said  by  Little,  J.  (page  773  of  103  Ga.,  page 
246  of  30  S.  B.):  "The  law  presumes  noth- 
ing whatever  until  the  signature  to  the  in- 
strument is  proven  genuine.  This  being 
done,  the  law  then  presumes  that  the  instru- 
ment in  all  its  parts  is  genuine  also,  when 
there  are  no  indications  to  be  found  upon  it 
to  rebut  such  a  presumption."  As  the  pa- 
per there  under  consideration  was  not  re- 
corded or  attested  by  an  officer  authorized 
by  law  to  attest  deeds,  there  was  no  ques- 
tion before  the  court  which  authorized  a 
ruling  relative  to  presumptions  in  favor  of 
the  acts  of  public  officers  or  presumptions 
relative  to  the  genuineness  of  duly  recorded 
deeds  attested  by  an  officer  authorized  by 
law  to  witness  deeds.  The  language  of  the 
court  in  dealing  with  the  law  of  presump- 
tions is  somewhat  equivocal;  but,  as  it  was 
obiter,  its  construction  is  not  of  supreme  im- 
portance In  the  present  case. 

7.  The  defendant  requested  the  court  to 
give  in  charge  certain  instructions.  The 
substance  of  all  of  them  was  that  if  Hiram 
Waller  had  several  heirs  or  descendants, 
and  if  only  four  of  his  sons  and  daughters 
Joined  in  an  eftort  to  convey  his  title  as  be- 
ing his  heirs,  and  under  this  deed  a  chain 
of  conveyances  came  down  to  the  plaintiffs, 
they  acquired  no  more  than  the  Interest 
which  the  four  heirs  of  Waller  could  convey, 
and  in  no  event  could  recover  more  than 
that.  There  was  no  error  in  refusing  these 
requests.     The  plaintiffs  relied,  not  merely 


upon  a  paper  chain  of  title,  but  also  upon 
prescriptive  title  and  prior  possession.  In 
so  far  as  their  daim  of  title  rested  upon  a 
paper  chain,  they  could  only  recover  what 
that  chain  conveyed  to  them;  but,  in  so  far 
as  it  rested  upon  prescription  or  prior  pos- 
session, it  was  possible  for  them  to  recover, 
although  they  might  not  have  had  a  perfect 
title  by  the  chain  of  conveyances  to  the  en- 
tire estate.  Where  prescriptive  title  is  claim- 
ed under  possession  and  color  of  title,  the 
color  does  not  have  to  be  perfect  title  in 
order  to  ripen  by  prescription.  The  instru- 
ment on  which  the  prescription  is  based 
must  purport  to  convey  the  title  prescribed 
for;  but,  if  It  were  essential  that  it  should 
actually  convey  a  good  title,  the  difference 
between  perfect  title  by  chain  and  title  by 
prescription  would  practically  be  valueless, 
and  title  and  color  of  title  would  become 
synonymous.  Street  v.  Collier,  118  Ga.  470, 
45  &  B.  294.  This  is  not  a  contest  with  the 
other  descendants  of  Hiram  Waller,  or  per- 
sons claiming  under  them;  and  hence  no 
question  of  ouster  or  notice  of  adverse  hold- 
ing arises.  Some  of  the  requests  to  charge 
seem  to  proceed  on  the  theory  that  the  deed 
from  Waller's  heirs  purported  to  convey  a 
fractional  part  of  the  lot.  But  such  was 
not  the  case. 

8.  One  ground  of  the  motion  for  new  trial 
was  that  the  verdict  was  contrary  to  law 
and  evidence.  As  the  case  must  be  returned 
for  a  new  trial,  we  deem  it  best  not  to  dis- 
cuss the  evidence  further  than  to  say  that 
a  careful  examination  of  it  as  contained  In 
the  record  falls  to  show  sufficient  facts  to 
authorize  a  finding  of  $445  for  expenses  of 
litigation.  See  Civ.  Code  1895,  §3796.  Wheth- 
er or  not  some  of  the  deeds  in  the  chain  of 
title  under  which  he  claimed  were  forgeries, 
the  evidence  did  not  make  such  a  case 
against  Hansen  as  authorized  a  recovery  for 
expenses  of  litigation.  It  was  urged  that, 
if  the  verdict  for  attorney's  fees  and  ex- 
penses, was  not  authorized,  this  portion  of 
the  finding  was  not  specially  signaled  out 
and  complained  of.  But  we  cannot  say  that 
a  verdict  is  sustained  in  whole  by  the  evi- 
dence if  some  part  of  it  is  not  so  sustained. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(6  Oa.  App.  750) 
WRIGHT  V.  MAYOR.  ETC..  OF  CITY  OP 
MACON.     (No.  1,282.) 

(Court  of  Appeals  of  Georgia.    May  18,  1909.) 

1.  Courts  (i§  217*)—Jubisdiction— Court  of 
Appeals  —  Constitutionality  of  Ordi- 
nance. 

The  Court  of  Appeals  has  full  power  and 
authority  to  determine  whether  municipal  ordi- 
nances are  unconstitutional. 

[Ed.  Note.—For  other  cases,  see  Courts,  Dec 
Dig.  ^  217.*] 


*For  other  caves  see  same  toplo  and  section  NUMBER  In  Dec.  it  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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2.  Intoxicating  Liquobs  (f  II*)— Poweb  to 

CoNTBOL— Conflicting    Regulations    by 

State  and  Munioipalitt. 

The  General  Assembly  having  by  the  gen- 
eral tax  act  expressed  and  established  the  gen- 
eral policy  of  the  state  with  reference  to  the 
existence  of  "locker  clubs,**  a  municipal  ordi- 
nance, inconsistent  with  the  general  policy  of 
the  state  as  declared  by  the  Legislature,  is  void. 
Unless  it  is  shown  that  intoxicating  liquors  are 
•old  by  tne  club  or  Its  employ^,  the  mere  as- 
sembling of  liquors  in  a  bona  fide  private  club 
(whose  membership  is  not  open  to  the  public  at 
large)  cannot  be  controlled  by  municipal  regu- 
lation, if  the  tax  imposed  by  the  state  has  been 
paid. 

[E3d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S  13 ;  Dec  Dig.  S  11.*] 

(Syllabus  by  the  Conrt) 

8.  Clubs  (§  I*)— Natube  and  Status. 

A  club  is  defined  to  be  an  association  of  in- 
dividuals for  pleasure  or  profit. 

[Ed.  Note.— For  other  cases,  see  Clubs,  Cent 
Dig.  I  1 ;   Dec.  Dig.  S  I.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1235.] 

4.   WOBDS  AND  PHBASES— **LaW." 

The  word  "law"  does  not  ordinarily  in- 
clude a  municipal  ordinance. 

[£>d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  4020 ;   vol.  8,  p.  7701.] 

Error  from  Superior  Court,  Bibb  County; 
B.  J.  Reagan,  Judge. 

C.  R.  Wright  was  convicted  in  the  record- 
er's court  of  the  city  of  Macon  for  violation 
of  the  "locker  ordinance"  of  that  city.  He 
excepted  by  certiorari  to  the  superior  court, 
and,  the  certiorari  having  been  dismissed, 
brings  error.    Reversed. 

B.  C.  Jones  and  John  P.  Ross,  for  plaintiff 
In  error.  C.  H.  Hall,  Jr.,  and  N.  B.  Harris, 
for  defendant  in  error. 

RUSSELL,  J.  The  plaintiff  In  error  was 
convicted  in  the  recorder's  court  of  the  viola- 
tion of  what  is  called  in  the  record  the  "lock- 
er ordinance."    This  ordinance  is  as  follows : 

"Be  it  ordained  by  the  mayor  and  council 
of  the  city  of  Macon,  and  It  is  hereby  ordain- 
ed by  the  authority  of  same : 

"Section  1.  That  it  shall  be  unlawful  for 
any  club,  corporation,  or  association  of  per- 
sons, or  number  of  persons,  in  this  city, 
whether  incorporated  or  otherwise,  to  keep 
or  to  permit  to  be  kept.  In  any  room  or  place, 
or  in  any  place  connected  therewith  directly 
or  Indirectly,  in  which  the  members  of  such 
club,  corporation,  association  of  persons,  or 
number  of  persons  assemble  or  frequent,  any 
alcoholic,  spirituous,  malt,  or  intoxicating  liq- 
uors, or  intoxicating  bitters,  or  other  drinks 
which,  if  drunk  to  excess,  will  produce  In- 
toxication. 

"Sec.  2.  Be  it  further  ordained  by  the  au- 
/liorlty  aforesaid,  that  any  person,  member, 
officer,  agent  or  servant  of  any  such  club, 
corporation,  or  association,  or  other  number 
of  persons  violating  the  provisions  of  this 
ordinance,  upon  being  arrested,  tried,  and 
convicted  before  the  recorder,  shall  be  pun- 


ished as  provided  in  the  act  creating  the  re- 
corder's court  of  the  city  of  Macon,  and  the 
amendments  thereto;  and  that  each  day  in 
which  this  ordinance  shall  be  violated  by  any 
person  or  persons  shall  be  held  and  deemed  a 
separate  offense." 

The  case  was  submitted  to  the  recorder's 
court  upon  the  following  agreed  statement  of 
facts : 

"The  Benevolent  and  Protective  Order  of 
Elks  of  the  United  States  of  America  was 
organized  in  the  city  of  New  York  in  May, 
18C8,  and  since  Its  organization  has  been  in 
continuous  existence  throughout  the  United 
States.  Beginning  as  a  voluntary  fraternal 
association,  lodges  of  the  order  were  organiz- 
ed in  various  cities  In  various  states  of  the 
Union,  which  lodges  created  and  established, 
by  mutual  consent  and  voluntary  allegiance, 
a  supreme  governing  body  of  the  order,  known 
and  designated  as  the  Grand  Lodge  of  the 
Benevolent  and  Protective  Order  of  Elks  of 
the  United  States  of  America,  and  as  such 
fraternal  order  was  incorporated  by  an  act 
of  the  Senate  and  Assembly  of  the  state  of 
New  York  on  March  10,  1871.  On  June  19, 
1895,  said  order  of  Elks  filed  articles  of  in- 
corporation in  the  District  of  Columbia,  pur- 
suant to  the  laws  of  the  United  States,  pro- 
viding for  the  filing  of  such  articles  of  incor- 
poration by  fraternal  associations.  The  ob- 
jects of  said  order  of  Elks  are,  to  inculcate 
the  principles  of  charity,  Justice,  brotherly 
love,  and  fidelity,  to  promote  the  welfare  and 
enhance  the  happiness  of  its  members,  to 
quicken  the  spirit  of  American  patriotism,  to 
cultivate  good  fellowship,  and  to  perpetuate 
itself  as  a  fraternal  organization.  By  its 
laws  it  is  provided  that  a  subordinate  lodge 
of  the  order  may  establish  and  maintain  a 
club  for  the  social  enjoyment  of  its  members, 
bearing  the  name  of  the  order,  and  subject 
to  the  limitations  and  restrictions  provided 
by  the  laws  of  the  order ;  and  it  is  provided 
by  its  laws  that  the  membership  of  such  dub 
shall  be  limited  exclusively  to  members  in 
good  standing  in  the  lodge  establishing  and 
maintaining  such  club,  and  that  such  dub 
shall  be  managed  and  controlled  by  the  offl* 
cers  or  trustees  of  the  lodge,  or  by  a  house 
committee  appointed  by  the  presiding  officer  of 
the  lodge  for  that  purpose,  under  such  rules 
and  regulations  as  may  be  adopted  by  the 
lodge  and  approved  by  the  committee  on  Ju- 
diciary of  the  Grand  Lodge. 

"Macon  Lodge,  No.  230,  of  the  Benevolent 
and  Protective  Order  of  Elks  of  the  United 
States  of  America  was  organized  in  the  city 
of  Macon,  Ga.,  in  March,  1892,  by  authority' 
of  and  pursuant  to  the  laws  of  said  order  of 
Elks,  as  adopted  and  promulgated  by  said 
Grand  Lodge  of  said  order,  and  since  said 
date  has  maintained  a  continuous  existence  in 
said  city  by  virtue  of  a  charter  granted  to 
it  by  said  Grand  Lodge,  and  under  and  sub- 
ject to  the  lawfl^  of  said  Benevolent  and  Pro- 


•For  oth«r  cmm  bm  lame  topic  and  aection  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  *  Reportor  Inderal 
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tective  Order  of  Elks  of  the  United  States  of 
America.  Pursuant  to  the  laws  of  said  fra- 
ternal order,  the  said  Macon  Lodge  establish- 
ed, and  for  many  years  past  has  continuously 
maintained,  a  club  in  said  city  of  Macon, 
which  has  been  and  now  is  known  as  the 
•Elks'  Club,*  which  club  is  maintained  for  the 
social  enjoyment  of  the  members  of  said  Ma- 
con Lodge.  The  said  Macon  Lodge,  for  more 
than  two  years  last  past,  has  occupied  and 
now  occupies  the  entire  seventh  floor  of  what 
is  known  as  the  'Grand  Building,*  on  Mulberry 
street,  in  said  city  of  Macon,  the  same  being 
the  topmost  floor  of  said  building,  by  abso- 
lute lease  from  the  owner  of  said  building, 
for  its  lodge  room  and  club  quarters,  in  which 
leased  premises,  to  wit,  the  room  on  the  sev- 
enth floor  of  said  Grand  Building,  the  mem- 
bers of  said  Macon  Lodge  assemble,  frequent- 
ing at  will  the  said  lodge  room  and  club 
quarters  under  the  laws,  rules,  and  regula- 
tions of  said  order  of  Elks  and  said  Macon 
Lodge  for  the  government  of  the  same. 

"No  male  persons  are  now  or  ever  have 
been  authorized  or  permitted  to  enter,  as- 
semble in,  or  frequent  the  rooms  and  premises 
of  said  Elks'  Club,  except  members  in  good 
standing  of  said  Macon  Lodge,  No.  230,  and 
members  in  good  standing  in  other  subordi- 
nate lodges  of  said  Benevolent  and  Protec- 
tive Order  of  Elks  of  the  United  States  of 
America  (tliere  being  no  other  lodge  of  said 
order  in  l^Ibb  county,  except  said  Macon 
Lodge),  and  residents  outside  of  the  county  of 
Bibb,  who,  by  special  invitation  of  some  mem- 
ber of  said  Macon  Lodge,  may  by  such  mem- 
ber be  carried  to  said  quarters  of  said  Elks' 
Club  and  granted  temporarily  the  social  priv- 
ileges thereof.  No  member  of  the  lodge  is 
permitted  to  invite  or  carry  any  male  citizen 
of  Bibb  county  to  said  lodge  and  club  quar- 
ters not  a  member  of  the  lodge.  Any  member 
of  said  Macon  Lodge  may  invite  or  carry  any 
lady  relative  or  friend  to  the  parlor  and  read- 
ing room  of  said  club,  and  to  the  lodge  room 
when  the  lodge  is  not  in  session.  The  em- 
ployed servants  of  said  Macon  Lodge  of  Elks 
and  its  club  are  authorized  and  permitted  to 
be  and  to  serve  in  said  Elks'  Club  quarters, 
but  not  to  enjoy  any  of  the  privileges  of  said 
dub,  and  said  servants  are  subject  to  the 
control  and  discipline  of  the  house  committee 
of  said  club,  under  the  rules  and  regulations 
governing  the  same. 

"On  the  4th  day  of  February,  1908,  the 
said  Macon  Lodge  No.  230  of  the  Benevolent 
and  Protective  Order  of  Elks  of  the  United 
States  of  America,  having  theretofore  caused 
said  Elks*  Club  to  be  registered  with  the  or- 
dinary of  Bibb  county,  and  paid  to  the  tax 
collector  of  said  Bibb  county  $500  for  special 
tax  as  required  by  the  law  of  Georgia,  did 
permit  members  of  its  said  Elks'  Club,  which 
membership  is  limited  exclusively  to  members 
in  good  standing  in  said  lodge,  to  keep  in  a 
room  and  place  forming  a  part  of  and  con- 
nected directly  with  the  aforesaid  leased 
premises  of  said  Macon  Lodge  and  its  club, 


on  the  seventh  floor  of  said  Grand  Building, 
in  the  city  of  Macon,  in  which  the  members 
of  said  lodge  and  club  are  accustomed  to  as- 
semble, alcoholic,  spirituous,  malt,  or  intoxi- 
cating liquors,  or  intoxicating  bitters,  or 
other  drinks  which,  if  drunk  to  excess,  will 
produce  Intoxication.  And  certain  members 
of  said  lodge  and  club,  pursuant  to  said  per- 
mission, did,  on  the  date  aforesaid,  keep  such 
liquors,  bitters,  and  drinks  in  the  place  afore- 
said for  their  own  private  use  and  control. 
The  defendant  knew  of,  and,  as  a  member  of 
said  lodge,  took  part  in  granting,  and  assent- 
ed to  the  grant  of,  said  permission,  and  has 
knowledge  that  some  members  availed  them- 
selves of  said  permission.,  Such  liquors  were 
the  private,  personal  property  of  each  mem- 
ber of  said  lodge  and  club  who  saw  fit  to  keep 
them,  by  the  permission  aforesaid,  in  the 
premises  leased,  occupied,  and  controlled  by 
said  lodge  and  club  as  aforesaid,  and  were 
so  kept  as  to  be  readily  identified  and  dis- 
tinguished as  the  individual  property  of  the 
member  placing  same  there.  No  such  liquors 
or  bitters  were  sold  or  permitted  to  be  sold' 
or  kept  for  sale  in  or  about  said  club  ana 
lodge  quarters,  either  directly  or  indirectly 
by  any  persons  to  any  person. 

"On  the  date  aforesaid,  when  said  mem- 
bers were  permitted  to  keep  and  did  keep 
such  liquors  as  their  own  private  personal 
property  and  for  their  own  private  personal 
use  in  the  premises  as  aforesaid,  the  said  de- 
fendant, C.  R.  Wright,  was  a  member  and  of- 
ficer of  said  Macon  Lodge  No.  230  of  the 
Benevolent  and  Protective  Order  of  Elks  of 
the  United  States  of  America,  being  secre- 
tary of  said  lodge,  and  was  a  member  of  said 
Elks'  Club." 

The  recorder  found  the  plaintiff  in  error 
guilty,  and  he  excepted  by  certiorari  to  the 
superior  court.  Upon  hearing  the  certiorari 
was  dismissed.  In  the  petition  for  certiorari 
error  is  assigned  upon  the  ground  that  the 
ordinance  passed  by  the  mayor  and  council 
of  the  city  of  Macon,  for  the  violation  of 
which  the  plaintiff  was  convicted,  is  unconsti* 
tutional,  illegal,  and  void: 

(a)  Because  the  mayor  and  council  of  the 
city  of  Macon  had  no  corporate  or  charter 
right,  power,  or  authority  to  pass  said  ordi- 
nance, and  the  state  has  not  granted  such 
power  to  said  municipal  corporation,  nor  is 
the  power  to  pass  said  ordinance  incident  to 
any  power  which  has  been  granted  to  said 
municipal  corporation. 

(b)  Because  said  ordinance  is  contrary  to 
the  public  policy  of  the  state  of  Georgia,  as 
shown  by  the  laws  of  the  state  duly  enacted, 
and  seeks  to  take  from  the  petitioner  and  his 
associates  and  fellow  citizens  a  right  express- 
ly granted  by  the  state  in  section  2,  subd.  47. 
Of  the  general  tax  act,  approved  August  22, 
1907  (Acts  1907,  p.  35). 

(c)  The  ordinance  seeks  to  take  from  the 
state  the  power  to  raise  revenue 

(d)  The  state,  by  general  law,  has  regulat- 
ed places  where  and  upon  what  conditions  in- 
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toxlcatlug  liquors  may  be  kept,  and  has  lev- 
ied and  provided  for  the  collection  of  a  tax 
upon  every  club,  corporation,  or  association 
of  persons  who  shall  keep  or  permit  to  be 
kept  any  intoxicating  liquors  in  any  place 
connected  directly  or  Indirectly  with  any 
room  or  place  In  which  the  members  of  such 
dub,  corporation,  or  association  assemble  or 
frequent  And  the  said  municipal  corpora- 
tion has  no  power,  right,  or  authority  to  pro- 
hibit the  keeping  of  Intoxicating  liquors  in 
conformity  to  the  general  law  of  the  state, 
and  has  no  power,  right,  or  authority  to 
amend  or  annul  the  said  general  law  of  the 
state. 

(e)  The  ordinance  is  not  a  reasonable  ex- 
ercise of  police  power  of  said  municipal  cor- 
poration, and  the  right  to  pass  the  aforesaid 
ordinance  Is  not  within  the  police  power 
granted  to  said  municipal  corporation  by  the 
state,  and  there  is  no  evidence  or  facts  in 
the  record  to  indicate  that  said  ordinance 
was  or  is  necessary  for  the  preservation  of 
health,  good  order,  and  morals  in  said  city 
of  Macon. 

(f)  The  ordinance  is  contrary  to  the  Con- 
stitution of  the  state  of  Georgia,  and  to  the 
preamble  of  said  Constitution,  which  pro- 
vides that  said  Constitution  Is  ordained  to 
perpetuate  the  principle  of  free  government 
and  transmit  to  posterity  the  enjoyment  of 
liberty;  whereas  said  ordinance  violates  the 
principles  of  free  government  and  strikes 
down  the  liberty  of  American  freemen. 

(g)  The  ordinance  is  contrary  to  article  1, 
I  4,  par.  1,  of  the  Constitution  of  said  state 
of  Georgia,  which  provides  that  no  special 
law  shall  be  enacted  In  any  case  for  which 
provision  has  been  made  by  any  existing  gen- 
eral law.  Petitioner  shows  that  provision  has 
been  made  by  existing  general  law  for  the 
places  where,  and  the  conditions  under  which, 
intoxicating  liquors  may  be  kept  in  said  city 
of  Macon,  and  the  said  ordinance  seeks  to 
vary  and  annul  said  existing  general  law. 

(h)  The  ordinance  is  contrary  to  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  which  provides  that  no  state 
shall  make  or  enforce  any  law  that  shall 
abridge  the  privileges  or  Immunities  of  citi- 
zens of  the  United  States,  and,  a  fortiori, 
that  no  municipal  corporation  shall  make  or 
enforce  any  such  law.  The  petitioner  further 
excepts  to  the  judgment  and  sentence  as  con- 
trary to  the  evidence  and  contrary  to  law, 
because  the  sentence  is  excessive  and  unjust, 
and  violates  article  1,  §  1,  par.  9,  of  the 
Constitution  of  the  state  of  Georgia,  and  the 
eighth  amendment  to  the  Constitution  of  the 
United  States. 

1.  It  is  unnecessary  to  certify  to  the  Su- 
preme Court  any  question  Involving  the  con- 
stitutionality of  the  ordinance  under  which 
Wright  was  convicted,  because  this  court,  by 
the  terms  of  the  constitutional  amendment 
creating  it,  has  full  power  to  determine  the 
constitutionality  of  any  law  or  ordinance 
which  does  not  Involve  "the  construction  of  a 


provision  of  the  Constitution  of  this  state  or 
of  the  United  States,  or  the  Constitutionality 
of  an  act  of  the  General  Assembly.*'  The 
constitutionality  of.  municipal  ordinances  can 
be  determined  by  this  court  as  well  as  by  the 
Supreme  Court. 

2.  The  genial  question  raised  in  this  case 
is  whether  a  social  club  shall  be  permitted  to 
keep  intoxicating  liquors,  the  private  proper- 
ty of  its  members,  for  their  own  use,  at  a 
place  which  is  neither  a  public  house  nor  a 
place  of  business.  We  do  not  know  that  a 
club  may  not  have  a  place  of  business.  We 
do  not  pass  upon  this  question,  because  it  Is 
not  Involved  in  the  present  case ;  for.  If  it  Is 
a  public  place  of  business,  the  state,  and  not 
the  city  of  Macon,  would  have  sole  jurisdic- 
tion to  deal  with  the  offense,  if  any  was  com- 
mitted. A  club  is  defined  to  be  an  association 
of  individuals  for  pleasure  or  profit.  Mar- 
tin V.  State,  59  Ala.  34.  In  Elchbaum  v. 
Irons,  6  Watts  &  S.  (Pa.)  67,  69,  40  Am.  Dec. 
540,  it  was  held  tliat  *'a  club  is  a  definite 
association  organized  for  indefinite  existence; 
not  an  ephemeral  meeting  for  a  particular  oc- 
casion, to  be  lost  in  a  crowd  at  its  dissolu- 
tion." The  rules  applicable  to  such  private 
clubs  as  keep  on  hand  intoxicating  liquors  for 
the  use  of  their  membership  have  been  dis- 
cussed by  the  Supreme  Court  of  Massachu- 
setts in  Commonwealth  v.  Smith,  102  Mass. 
144,  and  Commonwealth  y.  Pomphret,  137 
Mass.  564,  50  Am.  Rep.  340.' 

In  the  latter  case.  Judge  Field,  delivering 
the  opinion  of  the  court,  says:  **The  word 
'club'  has  no  very  definite  meaning.  Clubs 
are  formed  for  all  sorts  of  purposes,  and 
there  Is  no  uniformity  In  their  constitutions 
and  rules.  It  is  well  known  that  clubs  exist 
which  limit  the  number  of  the  members  and 
select  them  with  great  care,  which  own  con- 
siderable property  In  common,  and  in  which 
the  furnishing  of  food  and  drink  to  the  mem- 
bers for  money  is  but  one  of  many  convenien- 
ces which  the  members  enjoy.  If  a  club  were 
really  formed  solely  or  mainly  for  the  pur- 
pose of  furnishing  intoxicating  liquors  to  its 
members,  and  any  person  could  become  a 
member  by  purchasing  tickets  which  would 
entitle  the  holder  to  receive  such  intoxicating 
liquors  as  he  called  for,  upon  a  valuation  de- 
termined by  the  club,  the  organization  itself 
might  show  that  It  was  the  Intention  to  sell 
intoxicating  liquors  to  any  person  who  offer- 
ed to  buy,  and  the  sale  of  what  might  be  call- 
ed a  temporary  membership  In  the  club,  with 
a  sale  of  the  liquors,  would  not  substantially 
change  the  character  of  the  transaction.  One 
inquiry  always  is  whether  the  organization 
is  bona  fide  a  club  with  limited  membership. 
Into  which  admission  cannot  be  obtained  by 
any  person  at  his  pleasure,  and  in  which  the 
property  is  actually  owned  In  common,  with 
the  mutual  rights  and  obligations  which  be- 
long to  such  common  ownership,  under  the 
constitution  and  rules  of  the  club,  or  whether 
either  the  form  of  a  club  has  been  adopted 
for  other  purposes,  with  the  intention  and  un- 
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derstandlng  that  the  mutual  rights  and  obli- 
gations of  the  members  shall  not  be  such  as 
the  organization  purports  to  create,  or  a  mere 
name  has  been  assumed  without  any  real  or- 
ganization behind  IL" 

In  the  Smith  Case,  supra,  the  Supreme 
Court  of  Massachusetts  ruled  that  "if  the 
liquors  really  belonged  to  the  members  of  the 
club,  and  had  been  previously  purchased  by 
them,  or  on  their  account,  of  some  person  oth- 
er than  the  defendant,  and  if  he  merely  kept 
the  liquors  for  them,  and  to  be  divided  among 
them  according  to  a  previously  arranged  sys- 
tem, these  facts  would  not  justify  the  jury  in 
finding  that  he  kept  and  maintained  a  nui- 
sance, within  the  meaning  of  the  statute 
under  which  he  is  indicted.  There  would  be 
neither  selling  nor  keeping  for  sale.  On  the 
other  hand,  If  the  whole  keeping  were  a  mere 
evasion,  and  the  substance  of  the  transaction 
were  a  lending  of  money  to  the  defendant, 
that  he  might  buy  Intoxicating  liquors  to  be 
afterwards  sold  and  charged  to  the  associ- 
ates, or  if  he  was  authorized  to  sell,  or  did 
sell,  or  keep  any  of  the  liquors  with  Intent 
to  sell,  to  any  persons  not  members  of  the 
club,  he  might  well  be  convicted." 

There  is  nothing  In  the  agreed  statement 
of  facta  to  sliow  that  the  Elks*  Club  room  at 
Macon  was  other  than  a  private  place.  Clear- 
ly, then,  this  club  would  come  under%  the  pro- 
visions of  subdivision  47  of  section  2  of  the 
tax  act  of  1907  (Acts  1907,  p.  35),  unless  the 
mayor  and  council  of  the  city  of  Macon  has 
power  to  supersede,  exclude,  or  annul,  by 
ordinance,  that  provision  of  law.  By  the  tax 
act  of  1907,  supra,  the  Legislature  levied  a 
tax  "upon  every  club,  corporation,  or  asso- 
ciation of  persons  who  shall  keep  or  permit 
to  be  kept  in  any  room  or  place,  or  any  place 
connected  therewith  directly  or  indirectly, 
in  which  the  members  of  such  club,  corpora- 
tion or  association  assemble  or  frequent, 
any  intoxicating  liquors,  the  sum  of  five 
hundred  dollars."  The  Elks'  Club  of  Macon, 
according  to  the  agreed  statement  of  facts 
above  quoted,  keirt  and  permitted  to  be  kept 
Intoxicating  liquors  In  a  "place  connected" 
with  the  "place  In  which  the  members  of  the 
club  assembled  or  frequented,"  and  it  is  ad- 
mitted that  the  tax  of  $500  has  been  paid. 
The  simple  question  raised,  therefore,  is 
whether  the  license  of  the  state,  for  which 
the  fee  of  |500  has  been  paid,  or  the  ordi- 
nance of  the  city  forbidding  this  assembling 
of  liquors,  shall  prevail. 

The  city  of  Macon  is  but  the  creature 
of  the  state.  All  its  powers  of  legislation 
are  the  gift  of  the  sovereign  state,  and  each 
and  every  power  conveyed  may  be  withdrawn 
at  the  pleasure  of  the  state.  But  for  the 
passage  of  the  license  tax  by  the  state  there 
could  be  no  question  in  our  minds  that  the 
mayor  and  council  of  the  City  of  Macon, 
under  the  provisions  of  the  charter,  could 
have  adopted  the  ordinance  in  question.  The 
general  welfare  clause  of  the  charter  of  Ma- 
eon  vests  the  mayor  and  council  with  '^uU 


power  and  authority  from  time  to  time  to 
make  and  establish  such  rii^es  and  ordi- 
nances •  •  •  as  they  shall  deem  requi- 
site and  proper  for  the  security,  welfare, 
health,  and  convenience  of  the  city,  and  for 
preserving  the  peace,  order,  and  good  govern- 
ment of  the  same."  It  is  now  universally  rec- 
ognized that  regulation  of  the  liquor  traffic, 
even  amounting  to  total  prohibition,  is  but 
the  exercise  of  police  power.  It  is  likewise 
recognized  that  municipal  corporations,  ■  in 
the  exercise  of  police  power,  may  pass  ordi- 
nances in  aid  of  the  criminal  statutes  of  the 
state,  and,  following  the  trend  of  the  state's 
general  policy,  may  extend  them  to  subject- 
matters  not  included  within  the  exact  terms 
of  the  state's  legislation ;  that  is  to  say,  that 
the  municipal  corporation,  in  aiding  the  state 
to  carry  out  its  general  policy  upon  a  cer- 
tain subject-matter,  may  reach  and  control 
matters  which  have  not  been  dealt  with  by 
the  state.  It  is  evident  that  the  general 
policy  of  the  state,  in  the  passage  of  the 
general  prohibition  act  of  1907,  was  to  stop, 
or  at  least  to  decrease,  the  drinking  of  in- 
toxicating liquor;  and,  the  ordinance  of  the 
City  of  Macon  now  before  us  being  In  aid  of 
that  general  policy,  we  think  it  could  be 
extended  to  preventing  the  assembling  of 
liquors  at  a  place  where  drinking,  instead 
of  being  decreased,  would  be  Increased,  al- 
though the  possession  and  property  right  in 
such  liquors  was  legal,  and  the  place  at 
which  such  liquors  were  assembled  was  not 
a  public  place;  and,  although  it  is  always 
to  be  borne  in  mind  that  delegated  powers 
are  to  be  strictly  construed  and  reasonably 
exercised,  we  think  the  passage  of  the  ordi- 
nance In  question  by  the  Mayor  and  Council 
of  the  city  of  Macon,  prohibiting  the  assem- 
bling of  intoxicating  liquors  at  clubs,  is  not 
an  unreasonable  exercise  of  the  police  power, 
and  is  fully  warranted  by  the  general  wel- 
fare clause  which  we  have  quoted  above. 

It  was  Insisted  on  the  argument  that  the 
purchase  and  the  possession  of  intoxicating 
liquors  for  private  use  by  the  citizen  is  an 
inalienable  right,  and  that  the  same  right 
would  exist  as  to  a  number  of  citizens  law- 
fully assembled  and  not  otherwise  acting  in 
conflict  with  the  provisions  of  the  prohibi- 
tion law.  Without  expressing  our  Individual 
views  upon  this  subject,  the  argument  is 
plainly  answered  by  the  opinion  In  Plumb 
V.  Christie,  103  Ga.  692,  30  S.  B.  759,  42  L. 
R.  A.  181.  In  that  case,  the  lamented  Jus- 
tice Lewis,  delivering  the  opinion  of  the 
court  uses  the  following  striking  language  to 
enforce  an  irresistible  argument:  "It  is  idle, 
in  a  court  of  law  created  for  the  purpose  of 
declaring  legal  principles  or  passing  upon 
legal  rights  of  litigants  at  issue,  to  discuss 
'inherent  and  inalienable  rights,'  supposed 
to  exist  in  the  enlightened  conscience  or  con- 
sciousness of  mankind,  yet  undefined  by  any 
rule  known  to  the  organic  or  statute  laws  of 
a  state.  In  discussing  the  validity  of  an 
act  passed  by  the  legislative  branch  of  the 
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government,  no  light  can  be  gathered  by  an 
attempt  to  show  that  It  contrayenes  the  gen- 
eral purpose  for  which  a  free  government  Is 
established.  In  all  independent  states  and 
nations  absolute  power  rests  somewhere.  In 
this  country  It  is  neither  lodged  with  the  ex- 
ecutive, nor  the  legislative,  nor  the  judicial 
branches  of  the  government  nor  with  all 
combined;  but  sovereignty  rests  with  the 
people  of  the  several  states.  The  ultimate 
source  of  legislative  power  is  traceable  to 
them;  and  in  their  sovereign  capacity  they 
have  a  right  to  frame  laws  for  their  own 
government,  and  for  the  regulation  of  human 
conduct  on  all  matters  over  which  exclusive 
power  has  not  by  them  been  delegated  to  the 
federal  government  Acting  in  their  organ- 
ized capacity,  and  under  the  forms  of  ex- 
isting laws,  they  can  rend  assunder  all  bonds 
that  are  thrown  as  restraint  around  Individ- 
ual action,  unbridle  liberty,  and  make  license 
as  free  as  the  winds  of  heaven  and  as  wild 
as  the  waves  of  the  sea.  They  can,  on  the 
other  hand,  so  frame  their  organic  and  stat- 
ute laws  as  to  place  upon  their  own  necks 
a  yoke  as  galling  as  ever  serf  carried  under 
the  edict  of  a  despot.  It  is  eminently  in  this 
sense  that  we  live  under  a  free  government, 
which  simply  means  a  government  created 
by  the  people,  and  which  they  are  absolutely 
free  to  change  or  modify  at  their  pleasure. 
It  is  worse  than  useless,  then,  for  the  courts 
to  undertake  to  pass  upon  the  validity  of  a 
statute  by  an  inquiry  as  to  whether  or  not 
it  is  just  or  oppressive.  To  enter  into  such 
a  field  of  investigation  would  be  like  em- 
barking upon  the  sea  without  rudder  or  com- 
pass. A  law  is  not  necessarily  unconstitu- 
tional or  otherwise  invalid  because  it  is  un- 
just We  live  under  a  constitutional  govern- 
ment and  written  laws;  and  the  courts  can 
enforce  only  such  rights  as  they  protect,  and 
remedy  such  wrongs  as  they  redress."  This 
authority  binds  this  court 

It  was  held  in  Fears  v.  State,  102  Ga.  279, 
29  S.  B.  463,  that  a  municipal  corporation 
could  not  pass  an  ordinance  which  would 
destroy  all  rights  in  property  legally  held  in 
possession*  by  making  it  unlawful  to  hold 
it;  and  in  Henderson  v.  Heyward,  109  Ga. 
373,  34  S.  E.  590,  47  L.  R.  A.  366,  77  Am.  St 
Rep.  384,  it  was  held  that  the  general  wel- 
fare clause  in  a  municipal  charter  did  not 
authorize  the  passage  of  an  ordinance  mak- 
ing it  penal  to  receive  alcoholic  liquors,  le- 
gally purchased,  unless  the  specific  tax  for 
so  receiving  was  paid.  Both  of  these  cases 
originated  in  prohibition  counties.  In  the 
Fears  Case  it  was  sought  to  enjoin  the  sher- 
iff from  selling,  under  judicial  process,  a 
stock  of  liquors  which  had  been  levied  upon 
under  a  mortgage  foreclosure.  The  reason- 
ing of  the  court  bears  some  similarity  to 
that  by  which  we  are  controlled  in  the  pres- 
ent case;  that  is,  that  the  general  sovereign 
power  of  the  state  to  control  cannot  be  affect- 
ed by  the  provisions  of  enactments  affecting 


merely  inferior  subdivisions  of  the  state. 
The  decision  in  the  Henderson  Case,  supra, 
is  not  applicable  in  the  present  instance,  be- 
cause In  that  case  the  court  was  dealing 
with  the  fact  that  no  law  had  been  passed 
which  prohibited  the  purchase  of  intoxica- 
ting  liquors.  Since  the  decision  in  the  Hen- 
derson Case  the  general  prohibition  law  of 
1907  has  been  passed,  designed,  as  we  have 
stated  above,  to  prevent  as  far  as  possible, 
the  evil  of  social  drinking;  and  we  therefore 
conceive  that  an  ordinance  which  prevents 
the  assembling  of  liquors  for  drinking  pur- 
poses is  in  accord  with  the  general  trend  of 
the  state's  policy,  as  evidenced  by  the  state 
prohibition  law,  and  is  directed  more  to- 
wards the  method  in  which  Intoxicating  liq- 
uor is  used  than  designed  to  affect  the  in- 
trinsic private  property  right  in  such  liquor. 

A  statute  prohibiting  the  citizen  from  car- 
rying a  pistol  concealed,  or  from  carrying  a 
pistol  to  a  public  gathering,  is  not  violative 
of  the  constitutional  right  of  every  citizen 
to  have  and  bear  arms.  The  state,  either 
itself  directly,  of  by  the  delegation  of  ap- 
propriate powers  to  municipalities,  may  pre- 
scribe the  regulations  under  which  the  prop- 
erty right  in  whisky  or  any  other  form  of 
property  may  be  exercised,  without  infrin- 
ging upon  the  property  right  in  such  articles. 
Nay,  th6  state  may  go  further,  as  a  matter 
of  police  regulation,  in  carrying  out  its  para- 
mount duty  of  protecting  the  peace,  good 
order,  and  dignity  of  its  citizens,  and  pro- 
hibit altogether  the  exercise  of  a  property 
right  in  such  articles  as  it  adjudges  to  be 
dangerous  to  the  welfare  of  its  citizens. 
This  is  the  theory  of  the  decision  to  wMch 
we  have  referred;  but  it  is  unnecessary  for 
us  to  decide  at  this  time  how  far  this  rul- 
ing is  applicable,  for  the  reason  that  by  the 
tax  act  of  1907  the  Legislature  took  from 
the  city  the  power  to  regulate  clubs  and  as- 
sociations, that  might  permit  their  mem- 
bers to  have  and  use  intoxicating  liquors  at 
their  meeting  places,  by  expressly  licensing 
such  clubs  and  authorizing  them  to  do  the 
very  things  prohibited  by  this  city  ordinance. 
The  general  prohibition  law  (Acts  1907,  p. 
82)  is  exclusive. of  municipal  legislation  up- 
on the  subject  of  where  liquor  may  not  be 
kept  so  far  as  it  deals  with  the  subject; 
and  the  Legislature  having  adopted  certain 
specific  regulations,  the  power  was  taken 
from  the  city  of  doing  more  than  aiding  the 
state  in  the  enforcement  of  these  regula- 
tions. 

The  prohibition  law  covers  (1)  the  sale  or 
barter  of  intoxicating  liquors;  (2)  the  giv- 
ing away  of  such  liquors  to  induce  trade  at 
the  place  of  business;  (3)  the  keeping  or 
furnishing  them  at  any  public  place;  (4)  the 
manufacture;  (5)  the  keeping  on  hand  at  the 
place  of  business  of  the  owner.  The  dty 
could  not  punish  for  a  violation  of  the  pro- 
hibition law  in  any  of  these  five  respects,  be- 
cause the  power  of  the  state  to  deal  with 
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them  has  beea  exclusively  retained.  In  this 
state  of  the  law,  we  think  a  municipal  cor- 
poratipn  might  have  Imposed  regulations  as 
to  the  keeping  of  liquors  at  private  places, 
in  the  exercise  of  their  police  power,  and 
perhaps  it  may  still  do  so,  provided  the 
private  place  is  not  one  of  the  clubs  men- 
tioned in  subdivision  47  of  section  2  of  the 
tax  act  of  1907.  Having  passed  a  general 
prohibition  bill,  which  did  not  deal  with  in- 
toxicating liquors  in  a  private  place,  the 
Legislature  proceeded  to  deal  with  that  sub- 
ject in  a  tax  act,  as  we  have  stated  above, 
expressly  licensing  the  assembling  of  liq- 
uors at  certain  places  designated.  This  was 
tantamount  to  a  withdrawal  from  all  of  the 
subdivisions  of  the  state  of  the  right  to  en- 
force any  prohibitory  ordinance  in  conflict 
with  the  policy  declared  by  the  state  in  the 
tax  act,  because  no  local  exception  was  ex- 
pressed. "The  courts  will  not  infer  that 
the  Legislature  intends  to  authorize  a  local 
departure  from  the  general  policy  of  the 
state,  unless  the  local  exception  is  expressed 
in  specific  terms.  Sanders  v.  Butler,  30  Ga. 
679;  Ordinary  of  Baldwin  County  v.  Re- 
tailers, etc.,  42  Ga.  325;  Miller  v.  Shropshire, 
124  Ga.  829,  53  S.  E.  335;  Watson  v.  Thom- 
son, 116  Ga.  549,  42  S.  E.  747,  59  L.  R.  A. 
602,  94  Am.  St  Rep.  137;  Henderson  v. 
Heyward,  109  Ga.  378,  380,  34  S.  E.  590,  47 
L.  R.  A.  366,  77  Am.  St  Rep.  384;  Fears  y. 
State,  102  Ga.  274,  29  S.  E.  463;  17  Am.  & 
Eng.  Bnc.  L.  (2d  Ed.)  378,  380. 

In  the  Watson  Case,  supra,  the  court  deals 
fully  with  the  principle  that  a  municipal 
corporation,  under  the  general  welfare  clause 
of  its  charter,  may  pass  ordinances  in  aid 
of  the  enforcement  of  state  laws,  and  yet 
that  it  is  not  to  be  presumed  that  the  Gen- 
eral Assembly  intended  that  the  general  wel- 
fare clause,  though  broad  in  its  terms,  should 
be  construed  as  authority  for  the  municipal 
corporation  to  interfere  with  one  doing 
something  lawful  for  him  to  do  under  a  set- 
tled policy  of  the  state,  expressed  in  its 
laws.  By  the  Imposition  of  the  $500  tax 
upon  clubs  the  state  declared  its  policy  with 
reference  to  such  keeping  of  liquor  as  is 
dealt  with  in  the  tax  act;  and  any  departure 
from  this  policy  must  commence  with  the 
General  Assembly  Itself,  either  by  direct  law 
to  this  effect,  or  by  granting  some  subordi- 
nate public  corporation  express  authority  to 
make  such  departure. 

Counsel  for  the  defendant  in  error  recog- 
nized the  force  of  this  principle,  and  con- 
tended that  the  express  authority  to  pass  the 
ordinance  in  question  is  conveyed  by  the  pro- 
viso contained  in  the  tax  act  The  proviso 
to  subdivision  47,  quoted  above,  is  in  these 
words:  "Provided  that  nothing  in  this  sec- 
tion shall  be  construed  to  license  or  permit 
the  keeping  of  any  intoxicating  liquors  in 
any  place  now  prohibited  by  law  or  which 
^Diay  hereafter  be  prohibited  by  law."  The 
contention  of  counsel  for  the  defendant  in 


error  is  that  the  prohibition  contained  in  the 
ordinance  of  the  city  of  Macon  in  question  is 
prohibition  by  law  within  the  terms  and 
meaning  of  the  proviso  in  the  tax  act  We 
cannot  concur  in  this  contention.  It  is  clear 
that  the  Legislature,  in  providing  that  the  li- 
cense specified  in  the  tax  act  should  not  per- 
mit the  keeping  of  intoxicating  liquors  in  any 
place  now  prohibited,  referred  to  those  places, 
mentioned  in  the  prohibition  act,  to  which 
we  have  adverted— public  places  and  places 
of  business,  these  being  the  only  places 
where  the  keeping  of  liquor  was  prohibited — 
and  that  the  concluding  clause,  referring  to 
places  which  may  hereafter  be  prohibited  by 
law,  was  an  expres^on  on  the  part  of  the 
Legislature  of  its  reservation  of  the  right 
hereafter  to  prohibit  the  keeping  of  intoxi- 
cating liquors  at  such  additional  places  as  it 
might  see  fit 

The  contention  that  municipal  ordinances 
are  necessarily  iacluded  or  intended  by  the 
use  of  the  word  "law,"  in  the  proviso  to  the 
tax  act  cannot  be  sustained.  Ordinances  are 
mere  rules  or  by-laws  of  a  municipal  corpora- 
tion. In  Bearden  v.  Madison,  73  Ga,  184,  it 
was  held  that  the  ordinances  referred  to  had 
the  force  of  laws,  and  yet  they  are  distin- 
guished from  the  law  of  the  land.  As  stated 
by  Blackstone,  any  rule  of  conduct  is,  in  one 
sense,  a  law.  But  it  cannot  be  presumed  that 
the  Legislature,  in  using  the  word  "law,"  in 
the  proviso  to  subdivision  47  of  section  2  of  . 
the  tax  act  bad  in  mind  the  by-laws  of  a 
municipality,  any  more  than  it  was  consider- 
ing the  laws  of  nature ;  for  the  courts  do  not 
take  judicial  cognizance  of  municipal  ordi- 
nances. Mayson  v.  Atlanta,  77  Ga.  663(5). 
If  the  courts  are  not  presumed  to  know  the 
municipal  ordinances  of  the  various  munici- 
palities, can  it  be  presumed  that  the  Legisla- 
ture knew?  And,  if  not  can  It  be  presumed 
that  the  Legislature  had  them  in  mind?  And 
if  the  Legislature  intended  municipal  ordi- 
nances to  conflict  with  the  tax  regulations 
which  it  was  passing,  and  Intended  to  except 
such  municipalities  as  saw  fit  to  prohibit  all 
keeping  of  intoxicating  liquors  for  any  pur- 
pose whatever,  we  are  of  the  opinion  that  the 
Legislature  would  have  added  to  the  word 
"law,"  in  the  proviso,  the  words,  "or  by  the 
municipal  ordinances  of  any  city  or  town  in 
this  state,"  so  that  the  proviso  would  have 
read,  "pi^ovlded  that  nothing  in  this  section 
shall  be  construed  to  license  or  penult  the 
keeping  of  any  intoxicating  liquors  In  any 
place  now  prohibited  by  law,  or  which  may 
hereafter  be  prohibited  by  law,  or  by  the  or- 
dinance of  any  city  or  town  in  this  state." 
In  Haywood  v.  Savannah,  12  Ga.  410,  Judge 
Lumpkin  said:  "If,  then,  the  act  of  1809 
(Laws  1801-1810,  p.  54<^  is  not  repealed,  ei- 
ther directly  or  by  implication,  by  the  act  of 
1849  (Laws  1849-50,  p.  88),  surely  it  wiU  not 
be  seriously  contended  that  such  a  construc- 
tion should  be  put  upon  the  general  powers 
granted  to  this  corporation  under  the  latter 
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act  aA  would  enable  them  to  repeal,  by  an  or- 
dinance, a  law  of  the  state.  We  deny  the 
right  of  the  Legislature  to  confer  snch  a  pow- 
er upon  a  subordinate  authority."  It  Is  hel= 
that  "the  General  Assembly  cannot  confer 
upon  a  corporation  the  power  by  ordinance 
to  repeal  a  statute  of  the  state.  A  by-law  of 
a  corporation,  repugnant  to  the  Constitution, 
or  common  or  statute  law  of  the  state,  is 
void."     Id.  405  (5). 

We  cite  this  for  the  reason  that  it  affords 
additional  ground  .  for  supposing  that  the 
Legislature  did  not  intend  municipal  ordi- 
nances, when  the  term  **law"  was  used  in  the 
ordinance.  That  the  word  "law"  does  not  or- 
dinarily Include  municipal  ordinances,  see  21 
Am.  &  Eng.  Bnc.  L.  (2d  Ed.)  947;  29  Cent.  Dig. 
834,  «  122;  WUllams  v.  Augusta,  4  Ga.  513; 
Mabra  y.  Atlanta,  78  Ga.  679,  4  S.  E.  154; 
Haywood  v.  Savannah,  supra.  In  Hill  v.  Dal- 
ton^  72  Ga.  319,  where  the  right  of  trial  by 
Jury  was  being  insisted  upon  in  a  trial  for  a 
violation  for  a  municipal  ordinance.  Chief 
Justice  Jackson  held  that  the  right  of  jury 
trial  could  not  be  maintained,  because  the 
offense  was  against  the  city,  and  not  against 
the  laws  of  the  state;  thus  clearly  distin- 
guishing the  ordinance  of  the  city  from  the 
law  of  the  land,  and,  by  Implication,  holding 
that  city  ordinances  are  not  included  within 
the  tefm  "law"  as  used  in  this  state.  In  Ma- 
bra V.  Atlanta,  supra.  Justice  Hall  draws  the 
same  distinction,  and  cites,  as  pointing  out 
the  distinction  between  infraction  of  munici- 
pal ordinances  and  violation  of  the  public  law. 
Floyd  V.  Commissioners,  14  Ga.  354,  58  Am. 
Dec  559 ;  Mayor,  etc.,  of  Savannah  v.  Hussey, 
21  Ga.  80,  68  Am.  Dec.  452;  McRae  v.  Ameri- 
CUB,  59  Ga.  168,  27  Am.  Rep.  390 ;  Rothschild 
V.  Darien,  69  Ga.  503.  The  Code  (Pol.  Code 
1895,  I  1)  specifically  declares  what  are  the 
laws  of  this  state,  and  the  only  "ordinances" 
mentioned  are  those  of  the  convention  of 
1877. 

Aside  from  any  other  consideration  to 
which  we  have  adverted,  our  judgment  is 
controlled  by  the  forty-seventh  subdivision 
of  the  tax  act  of  1907  (Acts  1907,  p.  35), 
which  we  have  already  quoted,  and  the  de- 
cision of  the  Supreme  CJourt  in  Miller  r. 
Shropshire,  124  Ga.  829,  63  S.  E.  335,  in 
which  the  Supreme  Court,  in  passing  upon 
the  "bucket  shop  tax,"  said :  "The  licensing 
of  the  business  of  speculating  in  'futures' 
does  not  necessarily  imprint  sovereign  ap- 
proval upon  that  occupation,  but  it  enables 
persons  who  are  thus  permitted  to  engage 
in  the  business  to  escape  the  consequences 
which  would  ensue,  were  they  warned  not 
to  pursue  their  calling  upon  peril  of  being 
subjected,  to  a  deterring  penalty,  to  be  en- 
forced by  a  criminal  proceeding,  or  both.  It 
Is  undoubtedly  within  the  province  of  our 
General  Assembly  to  divide  those  who  haz- 
ard their  money  upon  chance  into  two  dis- 
tinet  classes ;  one  to  be  known  as  'gamblers,* 


the  others  as  ^flnanciers.'  It  may  not  be 
equally  apparent  that  the  Interests  of  the 
commonwealth  are  best  conserved  by  send- 
ing the  gamester  to  the  chain-gang  and  li- 
censing the  professional  speculator  to  open 
a  place  of  business  and  Invite  the  public  at 
large  to  there  call  upon  him  and  place  their 
bets  upon  the  probable  rise  or  fall  in  the 
stock  market  But,  be  this  as  It  may,  the 
General  Assembly  has  advisedly  adopted, 
and  has  for  many  years  pursued,  this  defi- 
nite business  policy,  and  we  cannot  defeat  it. 
The  general  tax  acts  above  referred  to  are 
purely  revenue  measures,  though  enforceable 
by  penalty  for  failing  to  pay  the  imposed 
tax,  as  distinguished  from  police  measures 
designed  to  regulate  internal  affairs.  Racine 
Iron  Co.  V.  McCommons,  111  Ga.  542-3,  36 
S.  E.  866,  51  L.  R.  A.  134."  In  support  of 
the  ruling  the  cases  of  Houghton  v.  State,  41 
Tex.  136,  Overby  v.  State,  18  Fla.  178,  and 
Rodgers  v.  State,  26  Ala.  76,  are  cited. 

When  the  Legislature,  as  a  revenue  meae- 
ure,  imposed  a  tax  of  $500  upon  "locker 
clubs,"  and  especially  when  attention  was 
called,  by  the  proviso,  to  the  contents  of 
the  previous  prohibition  bill,  a  general  policy 
was  fixed  by  the  General  Assembly ;  and  the 
courts  will  not  infer  that  the  Legislature  In- 
tends to  permit  any  departure  on  the  part 
of  the  subordinate  local  municipal  -govern- 
ments from  the  general  policy  which  has 
been  adopted  by  the  state,  unless  the  excep- 
tion Is  specifically  and  expressly  denominated. 
Sanders  v.  Butler,  Ordinary  v.  Retailers, 
Miller  v.  Shropshire,  Henderson  v.  Heyward^ 
and  Fears  v.  State,  supra;  17  Am.  &  Eng: 
Enc.  L.  (2d  Ed.)  37S-380. 

Under  the  ruling  in  Miller  v.  Shropshire, 
supra,  we  conclude  that  the  Legislature,  hav- 
ing determined  that  the  keeping  of  liquors 
In  private  places  should  not  be  prohibited  in 
the  exercise  of  the  police  power  inherent  In 
the  state,  it  determined  to  raise  a  revenue 
by  imposing  a  tax  on  "locker  clubs,"  and  a 
proviso  was  added,  making  it  clear  that  no 
part  of  the  recently  enacted  prohibition  law 
was  intended  to  be  repealed  or  modified 
thereby.  It  is  idle  to  discuss  the  policy  or 
morality  of  this  species  of  legislation,  be^ 
cause  we  cannot  question  the  right  or  pow- 
er of  the  lawmakers  to  adopt  a  general  pub^ 
lie  policy  upon  any  subject,  even  though  it 
be  "for  revenue  only.*^  The  trial  Judge  erred 
In  not  sustaining  the  certiorari 

Judgment  reversed. 

POWELL,  J.  (specially  concurring).  I 
concur,  because  obedience  to  the  spirit  of 
the  binding  precedent  of  Miller  v.  Shrop- 
shire, 124  Ga.  829,  53  S.  E.  835,  forbids  that 
I  should  do  otherwise.  My  personal  Judg- 
ment has  never  yielded  assent  to  the  prin- 
ciple of  that  case ;  for,  if  it  means  anything, 
it  means  that  the  state,  by  taxing  a  noxious 
occupation,  gives  such  countenance  to  it  as 
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to  amount  to  thi  state's  consent  for  It  to  be 
conducted  free  from  penalties  which  other- 
wise would  ensue.  I  haye  always  thought 
that  the  better  Tlew  was  expressed  by  Judge 
Cooley  In  Toungblood  y.  Sexton,  32  Mich. 
406,  20  Am.  Rep.  6G4.  I  quote  this  language : 
"The  idea  that  the  state  lends  its  counte- 
nance to  any  particular  traffic  by  taxing  It 
seems  to  us  to  rest  upon  a  very  transparent 
fallacy.  It  certainly  overlooks  or  disregards 
some  ideas  that  always  must  underlie  taxa- 
tion. Taxes  are  not  favors.  They  are  bur- 
dens. They  are  necessary,  it  Is  true,  to  the 
existence  of  the  government,  but  they  are 
not  the  less  burdens,  and  are  only  submitted 
to  because  of  the  necessity.  It  is  deemed 
advisable  to  make  careful  provision  to  pre- 
clude these  burdens  becoming  needlessly  op- 
pressive; but  it  Is  conceded  by  all  the  au- 
thorities that  under  some  circumstances  they 
may  be  carried  to  an  extent  that  will  be 
ruinous  to  individuals.  It  would  be  a  re- 
markable proposition,  under  such  circum- 
stances, that  a  thing  is  sanctioned  and  coun- 
tenanced by  the  government  when  this  bur- 
den, which  may  prove  disastrous,  is  imposed 
upon  it,  while,  on  the  other  hand,  it  is  frown- 
ed upon  and  condemned  when  the  burden  is 
withheld.  It  is  safe  to  predict  that,  if  such 
were  the  legal  doctrine,  any  citizen  would 
prefer  to  be  visited  with  the  untaxed  frowns 
of  government  rather  than  with  those  tes- 
timonials of  approval  which  are  represented 
by  the  demands  of  the  tax  gatherer.  It  may 
be  supposed  that  some  idea  of  special  pro- 
tection is  Involved  when  a  business  is  tax- 
ed ;  taxation  and  protection  being  reciprocal. 
If  the  tax  upon  any  particular  thing  was 
the  consideration  for  the  protection  given  to 
the  owner  in  respect  to  it»  this  might  be  so ; 
but  the  maxim  of  reciprocity  in  taxation 
has  no  such  meaning." 

(6  6a.  App.  211) 

CAMPBELL  V.  CITY  OF  THOA^ASVILLB. 

JONES  V.  MAYOR,  ETC..  OF  WAY- 
CROSS.    (Nob.  1,813.  1.820.) 

(Court  of  Appeals  of  Georgia.    May  18^  1909.) 

1.  CouBTS  (8  217*)—JuBiSDionoN— Court  of 
Appeals  —  Constitutionautt  or  Obdi- 

I«ANC£. 

The  Court  of  Appeals  has  jurisdiction  to 
determine  the  constitutionality  of  a  municipal 
ordinance. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  S  217.*] 

2.  INTOXICATINQ     LiQUOBB     (|     134*>— "NbaB 

Beeb."  • 

''Near  beer"  is  a  tenn  of  common  currency, 
used  to  desi^ate  all  that  class  of  malt  liquors 
which  contam  so  little  alcohol  that  they  will 
not  produce  intoxication,  thoof^h  drunk  to  ex- 
cess, and  includes  in  its  meanmg  all  malt  liq- 
uors which  are  not  within  ,the  purview  of  the 
general  prohibition  law. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  142;   Dec.  Dig:  {  134.*] 


3.  Intoxicating  Liquobs  (I  11*)--Poweb  to 

CONTBOL     TBAFFIO—CONrLICTING     REQtTLA- 

TioNs  BY  State  and  MuNiciPALrrY. 

Since  the  Qeneral  Assembly,  by  the  ''near 
beer"  tax  act  of  1908  (Acts  1908,  p.  1112),  has 
by  implication  expressed  the  general  policy  of 
permitting  the  sale  of  "near  beer"  by  those  who 
pay  the  tax,  the  municipalities  may  not,  in  the 
absence  of  express  charter  authority,  prohibit 
its  sale  entirely.  They  may,  however,  under  the 
usual  general  welfare  clause,  enact  reasonable 
regulations  governing  its  sale. 

[Ed.  Note.--For  other  cases,  see  Intoxicating 
Liquors.  Cent.  Dig.  }  18;   Dec,  Dig.  §  ll.»] 

4.  Intoxicating  Liquobs  OS  110*>— Poweb  to 

CONTBOL  TbAVFIO  SALB  OF  NEAB  BEEB. 

The  Belling  of  "near  beer"  is  a  business 
which,  from  its  very  nature,  admits  of  strict 
regulation  under  the  police  power.  It  stands 
legitimately  in  a  different  class  from  tbe  busi- 
ness of  selling  drugs,  soda  water,  and  similar 
liquids.  Regulations  may  be  upheld  as  applied 
to  this  occupation  which  would  be  arbitrary 
and  unreasonable  if  there  were  an  attempt  to 
apply  them  to  other/businesses. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  {  110.*] 

5.  Intoxicating   Liquobs  (§  64*)~Reguul- 
TioN  OF  Saus  of  Neab  Beeb— Reasonabuk- 

NESS. 

Any  fair  and  apposite  regulation  designed 
to  confine  the  business  of  selling  "near  beer" 
to  persons  of  good  character  is  reasonable. 

(a)  In  order  that  the  municipal  governing 
body  may  have  an  opportunity  to  pass  upon  the 
character  of  the  applicant^  they  may  require  the 
making  of  a  written  application  and  the  grant- 
ing of  a  permit  or  license  thereon  as  a  condi- 
tion precedent  to  one's  engaging  in  the  business. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  {  64.*] 

a  Intoxicating  Liquobs  (M  59,  ISO^— Regu- 
LATioN  OF  Sale  of  Neab  Beeb— Tebbito- 

BIAL    LIMIT&^RBASONABLENESB. 

The 'business  of  selling  "near  beer**  may 
be  confined  to  reasonable  territorial  limits  with- 
in the  municipality.  The  limits,  however,  should 
be  fairly  extensive,  and  not  arbitrarily  nar- 
rowed. 

(a)  The  municipal  governing  body  may  legiti- 
mately refuse  to  grant  a  permit  to  sell  at  a 
place  within  the  designatea  limits,  where,  for 
some  special  reason,  it  should  appear  that  the 
sale  in  that  particular  place  or  building  would 
be  subversive  of  these  objects  which  municipal 
government  is  designed  to  protect. 

(b)  The  limits  prescribed  by  the  ordinance  of 
the  city  of  Waycross  are,  under  all  the  facts  ap- 
pearing in  the  record,  unreasonable. 

(c)  The  ordinanoe  just  referred  to  was  man- 
ifestly designed,  not  to  regulate  the  sale  of 
"near  beer/^  but  to  prohibit  it  absolutely  under 
the  guise  of  regulation. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  I  138V^;  Dec.  Dig.  §i 
59,  130.*1 

7.  Intoxicating  Liquobs  (M  88,  84^RBGn- 
LATioN  OF  Sale  of  Neab  Beeb— Bond. 
It  is  a  reasonable  regulation  that  every  one 
who  engages  in  the  selling  of  "near  beer"  in  a 
municipality  shall  give  a  good  and  solvent  bond, 
conditioned  that  he  will  keep  an  orderly  house, 
will  not  violate  the  state  liquor  laws,  and  will 
obey  the  municipal  ordinances  of  the  city  regu- 
lating the  business. 

(a)  A  provision  that  the  only  acceptable  sure- 
ty on  the  bond  shall  be  a  guaranty  company  is 
unreasonable. 

(b)  A  provision  that  the  only  acceptable  sure- 
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ties  on  the  bond  shall  be  freeholders  of  the  city 
is  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §§  83,  84.*] 

8.  INTOXICATINO  LiQUOBS  (|  IIB*)— REGULA- 
TION OF  Sale  of  Neab  Beeb— Reasonable- 
ness. 

Regulations  forbidding  the  proprietors  of 
*'near  beer"  stands  from  allowing  drinking  on 
the  premises,  and  also  from  permitting  persons 
to  loiter  and  idle  there,  are  reasonable.  Like- 
wise a  regulation  forbidding  the  keeping  of 
chairs,  tables,  gaming  stands,  etc.,  in  the  room 
is  valid.  It  may  also  be  required  that  the 
"near  beer"  business  shall  not  be  carried  on  in 
connection  with  any  other  business. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  fi  126 ;   Dec  Dig.  {  116.*] 

9.  Intoxicating  Liquobs  (§  120*)— Regula- 
tion OF  Sale  of  Neab  Beeb— Keeping 
Open. 

A  regulation  that  "near  beer"  stands  shall 
not  be  kept  open  during  night  hours,  or  on  Sun- 
days, election  days,  or  legal  holidays,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  t§  128-130;  Dec  Dig.  8 
120.»] 

10.  Intoxicating  Liquobs  (|  115*)— Regu- 
lation OF  Sale  of  Neab  Beeb— Obscubino 
View  of  Intebiob  of  Room. 

A  regulation  prohibiting  the  keepers  of 
"near  beer*'  stands  from  having  in  their  places 
of  business,  screens,  shades,  stained  windows, 
and  other  devices  for  obscuring  the  view  of  the 
interior  of  the  room,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  125;    Dec  Dig.  i  115.  *J 

11.  Intoxicating  Liquobs  (§§  11,  119*)  — 
Regulation  of  Sale  of  Neab  Beeb— Of- 
fense Against  State— Sales  to  Females. 

A  regulation  that  minors  shall  not  be  per- 
mitted to  enter  the  place  where  "near  beer"  is 
sold  is  valid.  A  provision  in  a  municipal  ordi- 
nance against  selling  ''near  beer"  to  a  minor  is 
•  unenforceable,  as  that  is  an  offense  against  the 
general  law  of  the  state.  Sales  to  females  may 
be  prohibited. 

[E^.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  }  13;  Dec  Dig.  H  11» 
119.»] 

12.  Intoxicating  Lxquobs  (|  124*)— Regula- 
tion OF  Sale  of  Neab  Beeb— Quantity. 

A  regulation  forbidding  sales  of  less  than  a 
pint  of  "near  beer'*  is  valid ;  but  it  is  unreason- 
able to  forbid  the  sale  of  more  than  one  quart 
to  one  person  in  one  day. 

[KA.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  133 ;   Dec  Dig.  $  124.*1 

18.  Intoxicating  Liquobs  (}  106*)— Regu- 
lation OF  Sale  of  Neab  Beeb— Fobfeitubb 
of  License. 

A  provision,  in  a  municipal  ordinance  regu- 
lating the  licensing  of  the  business  of  selling 
"near  beer,"  that  the  license  shall  be  forfeited 
if  the  holder  is  convicted  of  violating  the  state 
liquor  laws  or  the  ordinances  of  the  manicipal- 
ity,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  113,  115-116;  Dec  Dig. 
I  106.*] 

14.  Intoxicating  Liquobs  <|  122*)— Reg-u- 
LATioN  of  Sals  of  Neab  Beeb— Mabkinq 
Bottles— Submitting    Samples. 

A  municipality  may  lawfully  ordain  that 

all    bottles,    vessels,    barrels,    etc.,    containing 


"near  beer"  shall  have  stamped  thereon  a  desi 
ignation  of  their  contents  and  the  name  of  the 
manufacturer  thereof.  It  may  also  require  all 
dealers  in  "near  beer"  to  submit  samples  to  be 

tested. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  $  122.*] 

15.  Municipal  Cobpobations   (ft  121*)— Ob- 

DINANCEa   —    PeBSONS    ENTITLED   TO    QUES- 
TION. 

An  indigent  Confederate  soldier,  duly  cer- 
tified by  the  ordinary  of  the  county  of  his  resi- 
dence, being  exempt  by  law  from  the  payment 
of  any  municipal  license  fee  required  for  the 
sale  of  "near  beer,"  cannot  raise  the  question 
that  the  license  fee  named  in  an  ordinance  regu- 
lating the  sale  of  "near  beer"  is  excessive.  He 
is  not  legally  interested  in  the  question. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {  257;    Dec  Dig.  | 

16w  Intoxicating  Liquobs  (I  112*)— Regu- 
lation OF  Sale  of  Neab  Beeb— Indigent 
Confedebate  Soldieb. 

Indigent  Confederate  soldiers,  who  have, 
paid  the  state  tax  on  the  sale  of  "near  beer," 
are  exempt  from  the  payment  of  municipal  li- 
cense fees  imposed  upon  that  business;  but 
they  are  not  exempt  from  the  operation  of  such 
other  reasonable  regulations  as  the  municipal- 
ity may  Impose  upon  those  engaging  therein. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  §  112.*] 

17.  Constitutional  Law  (M  208,  240,  296*) 
—Regulation  of  Sale  of  Neab  Beer— Ab- 
bitraby  Classification  —  Equal  Pbotec- 
TioN  OF  Laws— Due  Pbocess  of  Law. 

The  ordinance  enacted  by  the  city  of 
Thomasville,  regulating  the  sale  of  "near  beer," 
is  not  unconstitutional,  as  against  a  person  de- 
siring to  engage  in  that  occupation,  on  the 
ground  that  it  makes  an  arbitraiy  classification, 
or  that  it  denies  him  the  equal  and  complete 
protection  of  the  laws,  or  that  it  takes  his  prop- 
erty without  due  process  of  law. 

TEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  §§  208,  240,.  296.*] 

18.  Municipal  Cobpobations  (i§  111,  121^)—- 
Intoxicating  Liquobs  (8  11*)— Obdinancb 
Void  in  Pabt  and  Valid  in  Pabt— Bond— 
Pebsons  Entitled  to  Object— Poweb  to 

CONTBOL  TbAFFIC. 

A  municipal  ordinance  may  be  void  in  part 
and  good  in  part.  The  void  and  the  good  may 
be  so  interdependent  as  to  render  the  whole  in- 
valid, or  may  be  so  separable  as  to  allow  a  seg- 
regation, and  to  permit  of  the  enforcement  of 
one  part,  while  the  remainder  is  nugatory. 

(a)  The  unreasonable  requirement  of  the 
"near  beer**  ordinance  of  the  city  of  Thomas- 
ville, restricting  the  nature  of  the  sureties  to  be 
talcen  on  the  prescribed  bond,  is  not  such  a  vital 
part  of  the  ordinance,  and  is  not  so  interwoven 
into  the  whole  legislative  scheme,  as  to  render 
the  entire  ordinance  void* 

(b)  One  who  has  been  convicted  of  selling 
"near  beer*'  in  violation  of  that  ordinance,  but 
who  has  made  no  application  to  the  city  council 
and  has  tendered  no  bond  at  all.  Is  not  in  a  po- 
sition to  complain  of  the  illegality  of  the  re- 

?iulrement  that  the  sureties  on  the  bond  shall  be 
reeholders.  This  provision  being  void,  the 
presumption  is  that,  if  he  had  tendered  a  bond 
otherwise  sufficient,  the  city  council  would  have 
ignored  the  void  provision  and  would  have  ac- 
cepted the  bond. 

(c)  In  the  "near  beer"  ordinance  ol  the  city 
of  Waycross  the  void  and  the  good  are  so  Ia- 


•For  other  oas«e  see  same  toplo  en4  secUon  NUMBBR  la  Deo.  ft  Am.  Digs.  1907  to  det%  ft  Heporter  InduM 
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terwoven  as  to  Indicate  an  inyalid  leglslatiye 
design,  and  that  ordinance  must  fall  entirely. 

[Ed.  Note,— For  other  cases,  see  Municipal 
Corporations,  Cent.  T>\g,  §  248;  Dec  Dig.  §§ 
111.  121;*  Intoxioat'ng  Liquors,  Cent.  Dig. 
I  13;    Dec  Dig.  {  11.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Thomas  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Error  from  Superior  Court,  Ware  County ; 
T.  A.  Parker,  Judge. 

B.  L.  Campbell  was  convicted  In  the  dty 
court  of  ThomasvUle  of  violating  the  "near 
beer"  ordinance  of  that  city.  He  presented 
a  petition  for  certiorari  to  the  superior  court, 
and,  that  court  having  refused  to  sanction  it, 
he  brings  error.    Affirmed. 

J.  B.  Jones  was  convicted  in  the  police 
court  of  Waycross  for  violating  the  '*near 
l>eer*'  ordinance  of  that  city,  and  presented 
a  petition  for  certiorari  to  the  superior  court, 
and,  tliat  court  having  refused  to  sanction 
it,  he  brings  error.    Reversed. 

.Theo.  Titus,  for  plaintiff  in  error  Camp- 
bell. Roddenberg  &  Luke,  for  defendant  in 
error  City  of  Thomasville. 

J.  <L.  Sweat  and  Malcolm  D.  Jones,  for 
plaintiff  in  error  Jones.  Wilson,  Bennett  & 
Lambdin,  for  defendant  in  error  City  of  Way- 
cross. 

POWELL,  J.  These  two  cases  are  distinct 
and  separate  causes,  but  will  be  considered 
together,  because  of  the  fact  that  they  both 
involve  the  same  general  questions.  In  No. 
1,813  the  plaintiff  in  .error,  Campbell,  was 
convicted  of  violating  what  is  known  as  the 
••near  beer"  ordinance  of  the  city  of  Thomas- 
ville. He  presented  a  petition  for  certiorari 
to  the  Judge  of  the  superior  court,  who  re- 
fused to  sanction  it;  and  to  this  judgment 
he  brings  error.  The  ordinance  under  which 
he  was  convicted  is  as  follows: 

"Whereas,  in  the  judgment  of  this  council 
the  keeping  of  *near  beer,'  or  any  other  imi- 
tation of  beer,  for  sale  in  the  city,  is  in  the 
nature  of  a  nuisance,  and  certain  to  become 
a  nuisance  unless  carried  on  under  proper 
regulations,  and  to  be  or  become  more  in- 
jurious to  the  general  welfare  of  the  city: 
Therefore^  be  it  ordained    •    •    •: 

"Section  1.  That  any  person  desiring  to 
sell  in  said  city  any  imitation  of  beer  that  is 
commonly  called  'near  beer,'  or  any  other 
imitation  of  beer,  must,  before  commencing 
said  business,  make  application  to  the  coun- 
cil, through  the  clerk  thereof,  which  applica- 
tion must  be  signed  by  the  party  applying 
for  such  license  and  must  plainly  and  fully 
describe  the  house  in  which  such  business  is 
to  be  carried  on,  the  location  by  street  and 
number,  and  the  applicant  must  agree  and 
bind  himself  thereby  to  keep  a  decent  and  or- 
derly house,  and  that  there  shall  be  no  screens 
or  partitions  or  other  devices  of  any  kind  by 
which  any  one  passing  along  the  front  of 


said  place  of  business  will  be  prevented  from 
having  a  full,  free,  and  unobstructed  view  of 
the  entire  interior  of  said  place  and  every 
one  therein ;  that  there  shall  be  no  tables  or 
seats  therein  for  the  use  of  customers ;  that 
no  person  or  persons  shall  be  allowed  to  loi- 
ter or  loaf  in  said  place  of  business;  that 
minors  shall  not  be  allowed  In  said  place  of 
business;  that  said  place  of  business  shall 
not  be  opened  at  all  on  Sundays,  nor  before 
6  o'clock  in  the  morning,  nor  after  7  o'clock 
in  the  evening,  and  that  between  said  hours 
of  7  p.  m.  and  6  a.  m.  no  one  shall  be  al- 
lowed to  enter  said  place  or  remain  therein 
after  the  time  of  closing ;  that,  said  applica- 
tion having  been  duly  made  and  filed,  the 
applicant  shall  file  a  bond  with  two  good  se- 
curities, freeholders  of  said  city,  in  the  penal 
sum  of  $3,000,  conditioned  for  the  faithful 
performance  of  all  conditions  of  the  applica^ 
tion,  and  the  payment  of  any  fine  or  fines 
that  may  be  imposed  by  the  mayor,  or  acting 
mayor,  for  a  failure  to  comply  with  all  the 
agreements,  or  any  of  them,  in  said  applica- 
tion contained.  If  said  application  and  bond 
are  approved  by  council  and  the  clerk  au- 
thorized to  issue  a  license  to  said  applicant, 
the  clerk  shall  not  issue  any  license  to  such 
person  until  the  said  party  presents  a  receipt 
from  the  treasurer  for  the  sum  of  $1,000  paid 
as  a  license  for  the  time  between  the  date 
of  said  receipt  and  the  first  day  of  the  next 
March. 

"Sec.  2.  That  any  person  who  has  obtained 
a  license  by  complying  with  all  the  require- 
ments of  the  preceding  section,  and  who  shall 
thereafter  fall  to  comply  with  the  terms  of 
said  application,  by  failing  to  keep  oat  of 
said  place  of  business  any  and  all  screens, 
partitions,  or  other  things  that  prevent  or 
tend  to  prevent  a  full,  free,  and  unobstructed 
view  of  the  entire  room  or  rooms  In  which 
such  business  is  carried  on,  or  that  has  In 
said  place  of  business  tables  or  seats  for  the 
convenience  of  customers,  or  that  allows  mi- 
nors in  said  place  of  business,  or  that  al- 
lows persons  to  loiter  or  loaf  In  said  place  of 
business,  or  that  opens  before  the  time  speci- 
fied, to  wit,  6  o'clock  a.  m.,  or  that  falls  to> 
close  said  place  on  the  stroke  of  7  o'clock  p. 
m.,  or  that  conducts  said  place  of  business  In 
such  a  way  as  to  annoy  or  disturb  the  neigh- 
bors, shall  be  deemed  guilty  of  violating  this 
ordinance,  and  on  conviction  thereof  shall  be 
punished  as  provided  in  the  general  Penal 
Code,  section  1,  and  his  license  shall  be  re- 
voked also,  and  he  and  the  securities  on  hla 
bond  shall  be  liable  for  any  fine  Imposed  for 
any  such  violation  of  this  ordinance. 

"Sec.  3-  That  the  application  above  de- 
scribed must  be  signed  by  any  party  desiring^ 
or  Intending  to  engage  In  the  business  of  sell- 
ing *near  beer'  or  any  other  Imitation  of  beer, 
and  all  the  rules  and  requirements  and  pun- 
ishments In  the  foregoing  sections  shall  ap- 
ply to  every  person  carrying  on  said  business 


•For  other  eases  aee  lame  topio  and  section  NUMBER  in  Dec.  St  Am,.  Digs.  1907  to  date,  St  Reporter  Indexes. 
64S.B.-52 
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In  tbl8  city,  regardless  of  any  exemption  by 
law  or  otherwise  that  may  be  claimed  by  any 
party  from  the  payment  of  a  license  fee. 
Any  person  claiming  an  exemption  from  such 
payment,  by  reason  of  his  service  as  a  Con- 
federate soldier,  must  produce  his  certificate 
from  the  ordinary  of  the  county  of  his  resi- 
dence, and  must  show  that  he  is  personally 
in  charge  of  and  running  said  business,  and 
owns  the  same  in  his  own  right;  otherwise 
the  marshal  shall  close  said  place  at  once. 
Any  such  exemption  from  payment  of  license 
shall  be  construed  to  authorize  the  party 
holding  same  to  run  only  one  stand  or  place 
of  business  in  this  city. 

"Sec.  4.  Any  person  engaged  in  running  a 
place  where  'near  beer*  or  any  Imitation  of 
beer  is  sold  shall  be  required  to  furnish  the 
city  with  a  sample  of  every  brand  or  kind 
of  such  imitation  of  'near  beer'  sold  by  him, 
whenever  requested  to  do  so  by  the  marshal, 
for  the  purpose  of  having  the  same  tested  by 
the  proper  authorities  as  to  the  amount  of 
alcohol  therein,  and  a  refusal  to  furnish  such 
samples  on  request  shall  be  deemed  prima 
facie  proof  that  such  person  is  selling  or 
keeping  for  sale  at  his  place  of  business  in- 
toxicating liquors,  and  subject  him  to  all 
the  penalties  for  keeping  for  sale  intoxica- 
ting liquors,  prescribed  by  the  city  or  the 
ntate." 

Under  the  charter  of  the  city  of  Thomas- 
ville  (Acts  1889,  p.  854)  offenders  may  be 
brought  to  trial  before  the  police  court  upon 
a  summons  "setting  out  in  a'  plain,  summary 
way  the  nature  of  the  offense  charged."  The 
summons  in  the  present  case  charged  Camp- 
bell with  "the  offense  of  selling  an  imitation 
beer  commonly  called  'near  beer'  in  the  dty 
of  Thomasville,  6a.,  without  complying  with 
the  regulations  for  the  sale  of  same,  as  pre- 
scribed in  the  'near  beer*  ordinance  of  said 
city."  The  defendant,  upon  arraignment  In 
the  police  court,  demurred  to  the  summons, 
on  the  ground  that  it  was  too  vague.  Indefi- 
nite, and  uncertain  to  put  him  on  liotlce  as  to 
what  was  charged  against  him.  The  demur- 
rer elaborates  this  ground;  but  we  do  not 
deem  it  necessary  to  go  into  the  details  of 
these  objections,  as  we  think  the  summons 
sufficiently  complies  with  the  requirement  of 
the  charter  that  It  shall  set  out  the  nature 
of  the  offense  "In  a  plain  summary  way." 

The  defendant,  by  his  demurrer,  also  at- 
tacked the  ordinance  in  question  as  follows: 

"Defendant  says  that  said  ordinance  as  It 
is  written  is  void  in  its  entirety,  for  the  rea- 
son that  it  shows  upon  its  face  that  it  is  not 
an  attempt  by  the  municipal  authorities,  by 
way  of  police  regulations,  to  regulate  and 
reasonably  restrict  or  govern  dealers  in  'near 
beer*;  but  that,  on  the  contrary,  the  daid 
ordinance  shows  on  its  face  that  it  is  arbitra- 
ry and  unreasonable,  and  Intended  by  said 
city  to  be  vexatious,  and  for  the  purpose  of 
driving  persons  engaged  in  the  'near  beer* 
bu6ines8  in  said  dty,  under  a  license  from 
the  state  of  Georgia,  out  of  said  dty,  and  de- 


stroying and  depriving  them  of  their  right, 
given  by  law,  to  conduct  said  business,  suiue 
being  a  property  right. 

"For  further  ground  of  demurrer  defend- 
ant says  that  said  ordinance  is  void,  and  in- 
capable of  enforcement  as  to  any  provisions 
thereof,  because  it  is  apparent  from  the  gen- 
eral scheme  of  the  ordinance  that  the  same 
was  intended  to  be  enforced  as  a  whole,  and 
it  was  not  the  intention  of  the  makers  there- 
of that  any  particular  portion  of  said  ordi- 
nance, should  be  enforced;  and,  further,  said 
ordinance  shows  that  it  is  Incapable  of  en- 
forcement, except  In  its  entirety,  for  the  rea- 
son that  an  attempt  to  enforce  a  part  only  of 
It  would  cause  the  entire  legislative  scheme 
to  fail. 

"For  further  ground  of  demurrer  defend- 
ant says  that  said  ordinance  is  void  because 
it  violates  paragraph  1,  section  4,  of  artlde 
1  of  the  Constitution  of  Georgia,  in  that  It 
is  a  local  law  and  in  direct  confilct  with  sees 
tion  1642  of  the  Political  Code  of  1895,  and 
Acts  Leg.  1897,  p.  24,  amendatory  to  said 
Code  section,  conferring  upon  Confederate 
soldiers  the  right  to  peddle  or  carry  on  busi- 
ness in  any  dty  In  Georgia,  In  that  said 
ordinance,  by  reason  of  Its  unreasonableness, 
is  destructive  and  prohibitive  of  the  right  so 
conferred  upon  confederate  soldiers  by  the 
general  law  to  conduct  business  without  giv- 
ing bond;  the  said  ordinance  making  no  ex- 
ceptions as  to  them. 

"For  further  ground  of  demurrer,  defend- 
ant says  that  said  ordinance  is  void  because, 
as  it  is  written,  it  Is  confiicting  with  the  gen- 
eral law  of  Georgia,  approved  September  6^ 
1908  (Acts  1908,  p.  1112),  same  being  an  act 
to  provide  a  revenue  for  development  and 
conduct  of  the  penitentiary  system  of  the 
state,  etc,  because,  by  reason  of  its  arbitrari- 
ness and  unreasonableness,  it  renders  It  im- 
possible for  any  person,  after  having  paid 
the  state  of  Georgia  the  license  tax  of  $200, 
as  contemplated  by  said  act,  to  conduct  the 
business  authorized  by  said  license  from  the 
state  In  said  dty  of  Tliomasville,  by  requir- 
ing a  license  which  is  prohibitory,  and  a  $3,- 
000  bond,  which  is  likewise  prohibitory ;  and 
for  this  reason  it  is  violative  of  the  provi- 
sions of  the  Constitution  aforesaid,  and  there- 
fore unconstitutional,  and  for  this  reason  la 
also  void,  because,  as  It  Is  written,  it  is  con- 
trary to  the  public  policy  of  the  state  of 
Georgia,  as  outlined  In  said  act  referred  to. 

"For  further  ground  of  demurrer  defendant 
says  that  said  ordinance  is  unconstitutional 
and  void  because  It  violates  paragraph  2, 
section  1,  artlde  1  of  the  Constitution  of 
Georgia,  in  that  it  denies  to  persons  engaged 
in  the  'near  beer*  business  in  said  dty  im- 
partial and  complete  protection  of  thdr  per- 
sons and  property,  guaranteed  by  the  Con- 
stitution, for  the  reason  that  it  arbitrarily 
taxes  one  dass  of  dealers  in  nonintoxlcatlng 
malt  liquors,  and  undertakes  to  classify  them, 
and  to  Impose  upon  them  restrictions  and  reg- 
ulations and  licenses,  without  placing  any  re- 
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strictlons  and  regulations  and  licenses  upon 
any  other  class  of  dealers  In  nonintoxlcating 
malt  liquors  in  said  city,  such  as  licensed 
druggists;  and  for  the  further  reason  that 
the  requirements  of  said  ordinance  are  such 
as  to  totally  destroy  and  impair  the  property 
right  of  such  dealers  in  said  business,  ac- 
quired by  tl}e  payment  of  the  license  tax  to 
the  state  ^f  Georgia. 

"For  further  ground  of  demurrer  defend- 
ant says  said  ordinance  is  null  and  void  be- 
cause in  conflict  with  article  1,  section  1, 
paragraph  3,  of  the  Constitution  of  Georgia, 
and  is  likewise  in  conflict  with  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States  (Civ.  Code  1895,  §  6080),  because  it 
depriyes  the  defendant  of  his  property  with- 
out due  process  of  law,  and  denies  him  the 
equal  protection  of  the  laws,  because  the  pro- 
vision in  said  ordinance  requiring  the  defend- 
ant to  make  bond  in  the  penal  sum  of  $3,000, 
conditioned  to  pay  any  flue  that  might  be 
assessed  against  him,  which  bond  must  be 
signed  by  two  good  securities,  freeholders  of 
said  city,  and  the  additional  requirement 
that  he  pay  a  license  fee  of  $1,000,  are  abso- 
lutely prohibitive  and  destructive  of  the  de- 
fendant's right  to  carry  on  the  business  au- 
thorized by  the  state  of  Georgia,  in  considera- 
tion of  the  license  tax  of  $200,  and  because, 
the  business  of  dealing  in  "near  beer*  being 
authorized  and  licensed  by  the  state  of  Geor- 
gia solely  on  the  idea  that  the  beverage  is  not 
an  intoxicant,  the  said  ordinance,  arbitrarily 
taxing  such  dealers,  and  segregating  and 
classifying  them  and  their  business,  and  im- 
posing upon  it  unreasonable  restrictions  and 
regulations  and  prohibitions,  without  putting 
any  such  regulations  and  restrictions  upon 
persons  carrying  on  any  other  business  in 
said  city,  and  especially  in  distinguishing 
*near  beer'  dealers  from  all  other  dealers  in 
nonintoxlcating  malt  liquors,  is  denying  to 
the  defendant  the  equal  protection  of  the 
laws." 

Upon  the  trial  it  appeared  that  the  defend- 
ant had  paid  the  state  tax  on  dealers  in  imi- 
tation or  '*near  beer*';  also  that  he  was  an 
Indigent  Confederate  soldier  and  possessed 
the  certificate  of  the  ordinary  of  the  county 
of  his  residence,  upon  which  he  was  entitled 
to  the  benefit  of  the  statute  exempting  indi- 
gent soldiers  from  the  payment  of  certain 
occupation  taxes.  It  was  proved  that  he  had 
sold  "near  beer"  without  complying  with  the 
requirements  of  the  ordinance.  No  point  is 
made  upon  the  adequacy  of  the  evidence. 
The  only  grounds  of  error  are  that  the  con- 
viction is  contrary  to  law,  for  the  lack  of  a 
legal  ordinance,  and  that  the  mayor  presid- 
ing in  the  police  court  erred  In  overruling  the 
demurrer. 

In  No.  1,820  the  plaintiff  in  error,  Jones, 
was  convicted  in  the  police  court  of  Way- 
cross,  for  the  violation  of  what  Is  called  the 
**near  beer"  ordinance  of  that  city.  He  also 
excepts  to  the  fact  that  the  Judge  of  the 


superior  court  refused  to  sanction  a  certio- 
rari. Upon  arraignment  the  defendant  filed 
pleading,  which  he  designated  as  an  answer, 
and  which  presents  his  attack  upon  the  or- 
dinance, as  follows :  **Def endant  admits  hav- 
ing violated  *an  ordinance  to  license  and  regu- 
late the  sale  of  "near  beer"  and  similar  bev- 
erages within  the  corporate  limits  of  the  city 
of  Waycross,  and  for  other  purposes,'  adopted 
March  3,  1909,  a  certified  copy  of  which  is 
hereto  attached,  by  engagiiig  in  the  sale  at 
retail,  In  store  No.  17  on  Albany  avenue,  in 
said  city,  of  a  nonintoxlcating  beverage  man- 
ufactured by  the  Acme  Brewing  Company,  of 
Macon,  Ga.,  and  of  a  similar  nonintoxlcating 
beverage  manufactured  by  the  Savannah 
Brewing  Company,  of  Savannah,  Ga.,  with 
the  name  of  each  company  plainly  stamped 
on  the  bottles  containing  same,  respectively, 
commonly  known  as  'near  beer,'  contrary  to 
the  provisions  of  said  ordinance;  but  de- 
fendant says  that  he  should  not  be  adjudged 
guilty,  and  punished  as  prescribed  in  said  or- 
dinance, because  the  same  is  illegal,  invalid, 
and  contrary  to  the  law  of  the  state. 

'*(2)  Defendant  further  says  that,  if  said 
ordinance  shall  be  deemed  valid  and  binding, 
he  should  not  be  adjudged  guilty  and  punish- 
ed as  prescribed  therein,  because  on  Febru- 
ary 26, 1909,  he  paid  to  the  ordinary  of  Ware 
county,  in  which  said  city  of  Waycross  is  lo- 
cated, the  sum  of  $200,  the  amount  of  the 
state  license  tax  required  for  the  sale  of  'near 
beer,'  obtaining  his  receipt  or  license  there- 
for, and  thereupon  rented  said  store  No.  17 
on  Albany  avenue,  in  said  city,  fronting  on 
the  courthouse  square  and  one  of  the  business 
streets  of  said  city,  for  one  year  at  the 
monthly  rental  of  $10,  paying  to  the  owner 
the  rent  for  the  month  of  March  1909,  and 
on  the  Ist  day  of  said  month  and  prior  to 
the  adoption  of  said  ordinance  engaged  in  the 
business  of  selling  at  retail  said  'near  beer,' 
and,  as  defendant  holds  a  license  duly  issued 
to  him  as  a  Confederate  soldier  by  Warren 
Lott,  ordinary  of  said  county  of  Ware,  dated 
October  21,  1899,  he  is  exempt  from  the  pay- 
ment of  any  license  tax  to  said  city  of  Way- 
cross. 

•*<8)  Further  answering,  defendant  says 
that  said  ordinance  is  Illegal  because  its 
terms  and  conditions  are  unreasonable  and 
cannot  be  complied  with,  and  hence  it  is 
prohibitive  of  a  lawful  business  being  en- 
gaged in  within  said  city  of  Waycross,  in  that 
it  limits  and  restricts  the  carrying  on  of  said 
business  only  upon  that  portion  of  one  of  the 
business  streets  of  said  city  known  as  Plant 
avenue,  between  Gordon  street  and  Frances 
street,  where  a  store  cannot  be  rented  for 
that  purpose,  and  furthermore  requires  the 
written  consent  of  all  the  owners  and  occu- 
pants of  stores,  shops,  residences,  and  other 
buildings  within  a  radius  of  100  yards  of  the 
place  where  said  business  is  to  be  conducted, 
which  .cannot  be  obtained,  and  fixes  the  11- 
cense  fee  therefor  at  the  unreasonable  sum 
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of  ^,000  per  annmn  for  all  others  than  Con- 
federate soldiers,  and  requires  of  every  one 
engaged  In  said  business,  Including  Confeder- 
ate soldiers,  to  give  a  bond,  with  a  reliable 
guar^ty  company  as  surety,  in  the  unreason- 
able sum  of  $5,000,  which  defendant  cannot 
give,  as  the  agents  for  all  such  companies  do- 
ing business  In  Waycross  refuse  to  make  the 
same,  and,  moreover,  It  limits  the  quantity  of 
aald  'near  beer'  to  be  sold  by  any  one  person 
in  any  one  day  to  not  more  than  one  quart, 
and  prevents  the  carrying  on  of  said  business 
except  between  the  hours  of  8  o'clock  a.  m. 
and  5  o'clock  p.  m.,  the  same  being  an  un- 
reasonable restriction,  as  said  business  could 
he  made  most  profitable  between  the  hours 
of  5  o'clock  p.  m.  and  10  o'clock  p.  mu,  and 
as  It  also  prevents  the  drinking  of  said 
'near  beer'  In  the  building  or  on  the  premises 
where  such  business  Is  located,  which  is  nec- 
essary, as  the  retail  dealer  is  expected  to 
open  same  and  furnish  glasses  for  the  pur- 
pose, and  return  the  empty  bottles  to  the 
manufacturer,  and  as  It  also  prevents  any 
person  lingering  In  or  about  such  place  of 
business  or  on  the  premises  for  any  length  of 
time  whatever,  and  prohibits  the  sale  of  ci- 
gars or  any  other  thing  at  such  place  of  busi- 
ness. 

"For  all  of  which  said  reasons  defendant 
-says  he  should  not  be  adjudged  guilty  and 
punished  as  prescribed  in  said  ordinance. 
Wherefore,  having  fully  answered,  defendant 
prays  to  be  hence  discharged." 

As  an  exhibit,  the  ordinance  is  set  out  as 
follows: 

"Section  1.  Be  it  ordained  by  the  mayor 
and  council  of  the  city  of  Waycross,  and  it 
is  hereby  ordained  by  authority  of  the  same, 
that  from  and  after  the  passage  of  this  or- 
•dinance  jt  shall  not  be  lawful  for  any  per- 
-son,  firm,  or  corporation  to  sell,  or  offer  for 
sale,  or  to  have  on  hand  for  the  purpose  of 
«ale,  any  preparation  or  beverage  known  as 
*near  beer,'  or  *Bud,'  or  *Malt  Mead,'  or  'Acme 
Brew,'  or  'Red  Buck  Ale,'  or  similar  drinks 
-or  beverages  or  substitutes,  within  the  cor- 
porate limits  of  the  dty  of  Waycross,  unless 
«uch  person,  firm,  or  corporation  shall  com- 
ply with  the  following  conditions,  namely: 
<1)  An  application  in  writing  shall  be  made 
to  the  mayor  and  council  for  a  license,  and 
such  application  shall  state  the  place  where 
said  'near  beer'  or  similar  beverages  will  be 
•sold,  which  application  must  have  indorsed 
thereon  the  written  consent  of  all  [italics 
ours]  the  owners  and  occupants  of  stores, 
«hops,  residences,  and  other  buildings  within 
a  radius  of  one  hundred  yards  of  the  place 
where  said  business  is  to  be  conducted,  and 
same  shall  be  granted  only  by  a  majority  vote 
•of  council.  The  provisions  of  this  section,  as 
to  securing  the  written  consent  of  the  par- 
ties named  therein,  shall  also  apply  to  thos^ 
persons  who  may  be  exempted  by  law  from 
"having  to  secure  license  from  municipal  au- 
thorities in  order  to  engage  in  such  business, 


and  such  persons  shall  be  required,  before 
opening  up  or  carrying  on  such  business,  to 
secure  such  written  consent  (2)  The  amount 
to  be  paid  by  the  applicant  for  such  license 
shall  be  $1,000  per  annum,  payable  in  advance. 
(3)  No  person,  firm,  or  corporation  shall  be 
allowed  to  sell  such  'near  beer,'  or  similar 
beverages,  except  on  the  following  street,  to 
wit,  on  Plant  avenue,  between  Gordon  street 
and  Frances  street  (4)  Every  applicant  for 
such  license,  and  any  other  person  or  persons 
engaging  in  said  business  who  may  be  by  law 
authorized  to  do  so  wlfhout  a  license  from 
the  municipal  authorities  of  said  city,  shall 
be  required  to  give  a  good  and  sufllcient  bond, 
with  a  reliable  guaranty  company  as  surety, 
to  be  approved  by  said  mayor  and  council, 
and  payable  to  said  municipal  corporation, 
in  the  sum  of  $5,000,  conditioned  to  keep  a 
clean  and  orderly  house  and  place  of  business 
and  to  comply  with  all  the  rules,  regulations, 
and  requirements  adopted  by  said  mayor  and 
council,  or  that  may  hereafter  be  adopted  by 
them,  touching  the  conduct  of  such  business 
and  regulating  the  sale  of  such  'near  beer'  or 
other  beverages. 

"Sec.  2.  Be  it  further  ordained,  that  It 
shall  not  be  lawful  for  any  person,  firm,  or 
corporation  to  sell  to  any  one  person,  on  any 
one  day,  more  than  one  quart  of  such  'near 
beer'  or  other  beverage,  and  the  quantity  sold 
to  any  one  person  at  any  one  time  shall  not 
be  less  than  one  pint ;  nor  shall  same  be  sold 
to  minors  or  females. 

"Sec.  3.  Be  it  further  ordained,  that  no 
'near  beer*  or  other  similar  beverages  shall  be 
drunk  in  the  building  or  on  the  premises 
where  such  business  is  located,  and  it  shall 
not  be  lawful  for  any  person,  firm,  or  corpo- 
ration selling  'near  beer*  or  other  similar  bev- 
erage to  sell  same  or  keep  oi;)en  their  place  of 
business,  except  between  the  hours  of  8  o'clock 
a.  m.  and  5  o'clock  p.  m.  Said  places  of  busi- 
ness shall  be  closed  on  Sundays,  public  holi- 
days, and  election  days,  and  such  other  days 
as  the  mayor  and  council  may  direct 

"Sea  4.  Be  It  further  ordained,  that  it 
shall  not  be  lawful  for  any  kind  of  table, 
stand,  cards,  games,  machines,  board,  billiard 
table,  or  pool  table,  or  any  other  device  or 
implement,  for  playing  any  game,  to  be  allow- 
ed or  kept  in  the  building  or  on  the  premises 
where  said  business  shall  be  located. 

"Sec.  5.  Be  It  further  ordained,  that  it 
shall  not  be  lawful  for  any  place  of  business, 
where  said  'near  beer*  or  similar  beverage  Is 
sold,  to  be  provided  with  screens  oir  shades, 
or  for  the  front  doors  or  windows  to  be  paint- 
ed or  frosted  over,  or  otherwise  darkened  or 
obscured;  but  the  interior  of  such  place  of 
business  shall  always  be  kept  in  open  view  of 
the  street  in  front. 

"Sec.  e.  Be  it  further  ordained,  that  it 
shall  not  be  lawful  for  any  person,  firm,  or 
corporation  doing  such  business  to  allow  any 
person  or  persons  to  linger  or  loiter  in  or 
about  such  place  of  business,  or  on  the  preml* 
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868  on  which  same  Is  located;  and  likewise 
any  person  falling  or  refusing  to  leave  said 
place  of  business  or  premises  shall  be  punish- 
ed as  hereinafter  provided. 

"Sec.  7.  Be  it  further  ordained,  that  it 
shall  be  unlawful  for  any  person,  firm,  or 
corporation  to  sell  or  offer  for  sale  anything 
or  any  other  article  of  merchandise  except 
such  'near  beer'  or  similar  beverage  at  the 
place  of  business  where  same  is  sold,'  or  to 
carry  on  or  conduct  any  other  business,  voca- 
tion, or  calling  at  such  place. 

"Sec.  8.  Be  It  further  ordained,  that  it 
shall  not  be  lawful  for  any  person,  firm,  or 
corporation  as  aforesaid  to  keep  on  hand,  or 
to  allow  or  suffer  any  other  person,  firm,  or 
corporation  to  keep  or  store  at  such  place  of 
business,  or  on  the  premises  connected  there- 
with, any  other  kinds  of  beer,  wines,  or  liq- 
uors, or  to  allow  or  suffer  any  person  to 
drink  any  kinds  of  beers,  wines,  or  malt,  spir- 
ituous, or  Intoxicating  liquors  at  such  place 
of  business  or  on  the  premises  where  same  is 
located. 

"Sec.  9.  Be  it  further  ordained,  that  any 
person,  firm,  or  corporation  selling  'near  beer* 
or  other  similar  beverage  in  kegs,  bottles,  or 
o^erwlse  shall  have  the  kegs  or  other  vessels 
BO  stamped  as  to  show  the  name  of  the  man- 
ufacturer of  such  'near  beer*  or  similar  bev- 
erage. 

"Sec  10.  Be  it  further  ordained,  that  it 
shall  be  unlawful  for  any  person,  firm,  or 
corporation,  their  agents  or  iemploySs,  to  take 
or  keep  Intoxicating  liquors  on  deposit  in 
soft  drink  or  'near  beer'  stands.  Persons 
holding  such  licenses  or  carrying  on  such 
business  shall  not  receive  or  retain  at  such 
places  intoxicating  liquor  or  beer  on  deposit 
or  to  be  kept  there  until  called  for,  or  allow 
same  to  be  left  with  them  for  any  purpose,  or 
allow  people  to  drink  beer  or  whisky  so  left 
at  their  places  or  brought  to  their  places; 
and  it  shall  likewise  be  unlawful  for  any  per- 
son, firm,  or  corporation,  their  agents  or  em- 
ployes, to  receive  intoxicating  liquors  or  beer 
where  the  same  is  left  with  them  on  a  claim 
that  it  is  deposited  for  the  time  being  and 
will  be  called  for  afterwards. 

"Sec.  11.  Be  it  further  ordained,  that  any 
person,,  firm,  or  corporation  violating  any  of 
the  provisions  of  this  ordinance  shall,  on  con- 
viction, for  each  offense  be  punished  as  pro- 
vided by  section  23  of  the  charter  of  this  city, 
and  on  conviction  of  any  person,  firm,  or  cor- 
poration holding  a  license  to  sell  'near  beer' 
or  other  similar  beverages  as  above  provided 
for,  such  license  shall  be  Ipso  facto  revoked, 
and  it  shall  thereafter  be  unlawful  to  sell  or 
furnish  'near  beer*  or  other  beverage  at  such 
place  of  business;  and  any  person,  firm,  or 
corporation  so  offending  shall  likewise  on  con- 
viction, be  punished  as  provided  by  section  23 
of  the  charter  of  this  city. 

"Sec  12.  Be  it  further  ordained,  that  each 
and  every  provision  of  this  ordinance,  except 
alone  the  provision  requiring  the  payment  of 
fl,000  license  fee,  shall  apply  to  all  persons 


who  may  by  law  be  not  subject  to  the  license 
tax  imposed  upon  the  sale  of  'near  beer'  and 
similar  beverages,  as  well  as  to  other  persons^ 
firms,  and  corporations  selling  'near  beer*  or 
other  similar  beverages  within  the  corporate 
limits  of  this  city." 

Further  facts  necessary  to  an  understand- 
ing of  the  points  decided  will  be  stated  in  the 
course  of  the  opinion. 

1.  As  a  preliminary  proposition  we  will 
dispose  of  the  suggestion  that  this  court 
should  certify  to  the  Supreme  Court  the 
questions  growing  out  of  the  constitutional 
attacks  made  upon  the  ordinances.  The  con- 
stitutional amendment  creating  this  court 
and  separating  its  jurisdiction  from  the  Su- 
preme Court  provides  that  "where,  in  a  case 
pending  in  the  Court  of  Appeals,  a  question 
is  raised  as  to  the  construction  of  a  provi- 
sion of  the  Constitution  of  this  state  or  of 
the  United  States,  or  as  to  the  constitutional- 
ity of  an  act  of  the  General  Assembly  of 
this  state,  and  a  decision  of  the  question  is 
necessary  to  the  determination  of  the  case, 
the  Court  of  Appeals  shall  so  certify  to  the 
Supreme  Court,"  etc.  Laws  Ga.  1906.  p. 
26;  1  Ga.  App.  viii.  It  will  be  seen  that  as 
to  enactments,  laws,  ordinances,  rules,  and 
regulations,  etc.,  other  than  acts  of  the  Gen- 
eral Assembly  of  this  state,  the  Court  of  Ap- 
peals has  the  jurisdiction  to  determine  their 
constitutionality,  and  it  is  not  necessary  to 
certify  such  questions  to  the  Supreme  Court, 
unless  they  also  involve  the  construction  of 
some  provision  of  the  Constitution  of  this 
state  or  of  the  United  States. 

2.  Also,  at  the  beginning  of  the  opinion, 
we  may  as  well  introduce  to  bench  and  bar 
this  new  recruit  in  the  ranks  of  that  army 
of  subjects  which  are  wont  to  trouble  the 
courts,  "near  beer,"  and  give  Its  name  a 
place  in  the  roll  of  judicial  definitions. 
"Near  beer"  is  a  term  now  of  general  cur- 
rency in  this  state,  and  perhaps  elsewhere, 
used  to  designate  any  and  all  of  that  class 
of  malt  liquors  which  contain  so  little  alco- 
hol that  they  will  not  produce  Intoxication, 
even  though  drunk  to  excess.  It  includes  all 
malt  liquors  which  are  not  within  the  pur- 
view of  the  general  prohibition  law. 

3.  There  would  be  but  little  difficulty  in 
convincing  any  one  who  is  familiar  with 
the  general  purport  of  the  decisions,  state 
and  federal,  which  have  been  rendered  con- 
cerning that  subtle  and  apparently  undeflna- 
ble  essence  of  local  sovereignty  which  is 
called  the  "police  power,"  that  as  a  general 
proposition,  uninfluenced  by  any  inconsistent 
legislative  declarations,  a  municipal  govern- 
ment would  have  the  power,  under  the  usual 
general  welfare  clause,  even  to  prohibit  the 
sale  of  "near  beer"  and  of  imitations  and 
substitutes  for  beer  and  other  intoxicating 
liquors.  However,  in  this  state  we  must  ap- 
proach the  subject  with  the  fact  in  mind 
that  the  General  Assembly,  at  its  last  ses- 
sion, placed  a  license  tax  upon  the  sale  of 
these  very  things.    In  what  is  known  as  the 
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"Iiocker  Club  Tax  Case"  (Wright  ▼.  Mayor, 
0tc.,  of  Maoon,  64  S.  E.  807,  decided  October 
28,  1908)  this  court  (with  expressions  of  per- 
sonal reluctance  on  the  part  of  the  Judges, 
It  is  true,  yet  with  due  alacrity  of  obedience 
to  the  precedent  of  the  case  of  Miller  v. 
Shropshire,  124  Ga.  829,  59  S.  E.  335),  held 
that  the  placing  by  the  state  of  an  occupa- 
tion tax  or  license  fee  upon  a  particular 
business  evinced  such  a  legislative  policy  as 
to  forbid  a  municipality,  In  the  absence  of 
an  express  delegation  of  authority,  from  pro- 
hibiting that  business  or  occupation.  To  be 
valid,  therefore,  an  ordinance  adopted  by  a 
municipality  to  which  no  express  authority 
on  the  subject  has  been  delegated  must,  as 
regards  the  business  of  selling  "near  beer" 
and  other  imitations  of  and  substitutes  for 
intoxicating  liquors,  stop  short  of  actual  or 
substantial  prohibition. 

4.  That  the  municipalities  may  reasonably 
regulate  the  sale  of  these  non intoxicating  liq- 
uors seems  to  us  to  be  perfectly  clear.  A 
case  closely  in  point  is  that  of  Monroe  v. 
City  of  Lawrence,  44  Kan.  609,  24  Pac.  1113, 
10  L.  R.  A.  620.  The  ordinance  In  that  case 
provided  that  no  person  should  sell  or  give 
away  cider  in  less  quantities  than  one  gallon, 
or  permit  the  same  to  be  drunk  on  the  prem- 
ises. The  point  presented  and  decided  will 
be  plainly  seen  from  the  following  quotation 
from  the  unanimous  opinion  of  the  court : 

"The  appellant  contends  that  cider  is  a 
harmless  and  wholesome  drink,  and  that  the 
restriction  upon  its  sale  Is  unreasonable,  and 
an  unlawful  restraint  of  trade,  in  contraven- 
tion of  a  common  right,  and  is  therefore  un- 
constitutional. The  ordinance  was  manifestly 
not  enacted  in  pursuance  of  the  prohibitory 
law,  nor  for  the  reguliatlon  of  the  sale  of 
intoxicating  liquors.  The  ordinance  infer- 
entially  permits  the  sale  of  cider  in  quanti- 
ties of  a  gallon  or  more,  and  the  penalty  for 
its  violation  may  be  $10,  without  imprison- 
ment. These  provisions  are  not  consonant 
with  the  law  prohibiting  and  punishing  the 
unlawful  sale  of  intoxicating  liquors,  and 
hence  we  must  infer  that  the  ordinance  was 
passed  for  the  purpose  of  controlling  the  sale 
and  disposition  of  cider  that  was  not  intoxi- 
cating. It  will  be  observed  that  the  ordi- 
nance regulates,  rather  than  prohibits,  the 
sale  of  cider,  and  the  legislative  power  to 
regulate  the  sale  of  an  article  or  liquid, 
which  in  some  stages  Is  harmless  and  in 
others  hurtful,  is  no  longer  open  to  question. 
The  Juice  of  apples  quickly  changes  from 
fresh  to  hard  cider,  and  hard  cider  Is  pre- 
sumptively not  only  a  fermented,  but  an  in- 
toxicating, liquor.  State  v.  Schaef er,  44  Kan. 
90,  24  Pac.  92.  It  is  difficult  to  show  when 
the  change  occurs,  and  when  it  reaches  such 
a  stage  as  will  produce  intoxication.  It  may 
have  been  thought  that  the  drinking  of  cider 
might  foster  a  taste  for  strong  liquors,  and 
that,  if  the  unrestricted  sale  of  cider  by  the 
glass  was  permitted,  the  officers  might  be 
easily  deceived  as  to  the  character  of  the 


drinks  sold,  and  that  a  tippling  shop  might 
be  carried  on  under  the  guise  of  a  place  to 
sell  cider.  In  the  interest  of  the  health  of 
the  people  and  the  peace  and  good  order  of 
the  communities,  it  was  deemed  wise  to  reg- 
ulate the  traffic.  To  sell  it  by  the  glass  and 
allow  it  to  be  drank  upon  the  premises  where 
sold  was  deemed  to  be  subversive  of  good 
order,,  and  dangerous  to  the  health  and  mor- 
als of  the  people;  and  hence  they  imposed 
a  regulation  that  It  should  not  be  sold  in 
less  quantities  than  one  gallon  and  should 
not  be  drank  at  the  place  of  sale.  Such  a 
regulation  violates  no  private  right,  and  docs 
not  unreasonably  or  Improperly  restrain  trade. 
Powell  V.  Pennsylvania,  127  U.  S.  678,  8 
Sup.  Ct  992,  1257,  32  L.  Ed.  253 ;  Stokes  v. 
New  York,  14  Wend.  (N.  Y.)  88;  MobUe  v. 
Yuille,  8  Ala.  137,  36  Am.  Dec.  441;  State 
V.  Campbell,  64  N.  H.  402,  13  Atl.  585,  10 
Am.  St  Rep.  419,  and  note. 

**The  principal  contention,  however,  is  that 
the  power  to  regulate  the  sale  was  not  con- 
ferred on  the  city  council.  There  is  no  pro- 
vision of  statute  directly  authorizing  the  en- 
actment of  such  an  ordinance ;  but  the  Legis- 
lature, after  conferring  power  to  pass  ordi- 
nances for  certain  specific  purposes,  authoriz- 
es 'city  councils  to  enact  and  make  all  such 
ordinances,  by-lavre,  rules  and  regulations  not 
Inconsistent  with  the  laws  of  the  state,  as 
may  be  expedient  for  maintaining  the  peace, 
good  government  and  welfare  of  the  city,  and 
its  trade  and  commerce.'  Gen.  St.  1889,  par. 
824^  The  same  section  of  the  statute  provides 
that  the  ordinances  passed  in  pursuance  of 
this  authority  shall  be  enforced  by  suitable 
penalties  therein  prescribed.  The  ordinance 
under  consideration  Is  not  repugnant  to  the 
O>nstltutlon  or  laws  of  the  state,  and,  as  we 
have  seen,  the  regulation  of  the  same  is  nei- 
ther unreasonable  nor  unjust  Ejvery  statute 
of  the  state  shows  the  solicitude  of  the  law 
to  protect  the  health  and  morals  of  the  peo- 
ple, and  preserve  the  peace  and  good  order 
of  the  communities;  and  it  is  manifest  that 
the  Legislature  intended  that  ample  author- 
ity should  be  conferred,  either  by  express 
grant  or  by  virtue  of  the  general  powers,  to 
carry  out  this  purpose.  Instead  of  specifical- 
ly defining  every  regulation  which  might  be 
necessary  to  the  health,  peace,  and  conveni- 
ence of  the  public,  the  Legislature  enacted 
the  general  welfare  clause;  and  it  seems  to 
us  that  it  furnished  sufficient  authority  for 
the  council  to  pass  an  ordinance  so  clearly  in 
the  interest  of  peace,  good  order,  and  health 
as  the  one  in  question." 

Every  argument  why  cider  should  be  re- 
garded as  within  the  police  power  which  is 
delegated  to  municipalities  by  the  ordinary 
general  welfare  clause  is  emphasized  in  the 
case  of  "near  beer"  and  similar  liquors.  Hie 
very  name  "near  beer"  is  as  suggestive  to 
the  guardian  of  the  police  power  of  a  neces- 
sity for  close  oversight,  regulation,  and  con- 
trol as  it  is  to  the  drinking  classes  of  possi- 
bilities  which  they  may  hope  to  find  in  the 
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beverage.  Its  very  name,  so  to  apeak,  is  a 
transcript  of  its  character.  A  liquor  tbat  Is 
'*near  beer,"  looks  like  beer,  smells'  like  beer, 
tastes  somewbat  like  beer,  capable  of  cheer- 
ing, tl^ough  not  of  inebriating,  well  deserves 
the  attention  of  those  whose  duty  it  is  to  pro- 
tect the  health,  peace,  and  good  order  of  the 
community.  The  argument  that,  since  "near 
beer"  is  not  an  intoxicating  liquor,  dealers  In 
it  should  stand  on  the  same  footing  as  deal- 
ers in  soda  water  and  other  similar  bever- 
ages, well  comports  with  the  zeal  and  par- 
tizanship  which  is  to  be  expected  of  counsel 
In  the  case;  but  we  would  stultify  ourselves 
if  we  did  not  recognize  an  essential  distinc- 
tion and  a  well-marked  difference  between 
the  two  classes.  Both  businesses  are  in  a 
certain  sense  alike  legitimate ;  but  there  are 
many  varieties  of  legitimate  businesses.  An 
occupation  may  be  lawful  and  yet  may  be 
neither  useful  nor  necessary — ^In  fact,  may 
have  a  harmful  tendency.  Is  the  supposition 
to  be  indulged  for  an  instant  that  a  state  tax 
of  $200  on  each  soda  water  dealer,  in  addi- 
tion to  such  municipal  taxes  as  might  law- 
fully be  collected,  would  cause  to  be  poured 
into  the  treasury  the  vast  sums  of  money 
which  the  "near  beer"  tax  has  brought  in? 
And  yet,  prior  to  the  adoption  of  the  prohibi- 
tion law,  when  "near  beer"  and  soda  water 
were  on  an  equality  so  far  as  taxation  was 
concerned,  who  ever  heard  of  a  "near  beer" 
dealer?  Who,  prior  to  the  advent  of  prohibi- 
tion, would  have  paid  even  $10  per  annum 
for  the  privilege  of  selling  imitations  and 
substitutes  for  beer  and  other  intoxicating 
liquors?  What  does  all  this  suggest  to  the 
reasoning  mind?  Are  we,  as  judges,  to  be 
blind  to  that  which  all  our  fellow  citizens 
see  and  know — that  this  recently  bom  de- 
sire of  so  many  people  to  sell  "near  beer" 
springs  from  a  recognition  on  their  part  of 
the  fact  that  the  prohibition  law  did  not  kill 
out  old  cravings,  but  perhaps  stimulated 
them;  that  "near  beer,"  though  but  a  poor 
substitute.  Is  nevertheless  adequate  some- 
what to  palliate  the  special  thirst;  that, 
though  not  strong  enough  to  intoxicate,  it 
nevertheless  affords  something  in  that  direc- 
tion; that  "near  beer"  is  capable  of  making 
men  "near  intoxicated";  and  that  there  is 
a  profit  to  be  made  In  pandering  to  those  de- 
sires the  gratifying  of  which  tends  to  sup- 
pi'ess  the  judgment  and  sense  of  discretion  in 
men  and  to  stimulate  their  emotional  facul- 
ties? Not  only  that,  but  what  other  business 
80  facilitates  the  operation  of  a  "blind  tiger" 
and  the  sale  of  liquors  that  are  intoxicating? 
The  state,  and  under  its  authority  the  mu- 
nicipalities, have  the  right  **to  enact  rules 
for  the  conduct  of  the  most  necessary  and 
common  occupations,  when  from  their  na- 
ture they  offer  peculiar  opportunities  for 
imposition  and  fraud."  Bazemore  v.  State, 
121  X3a.  620,  49  S.  B.  701,  citing  Cooley,  Const. 
Limitations  (7th  Ed.)  8S7,  and  Turner  y. 
Maryland,  107  U.  S.  41,  2  Sup.  Ct  44,  27  L. 
Bd.  870  et  seq.    In  Powell  v.  Pennsylvania, 


127  U.  a  684,  8  Sup.  Ot.  ©92,  1257,  32  L.  Bd. 
256,  the  United  States  Supreme  Court  held 
that  the  possibility  that  **the  manufacture  of 
oleomargarine  or  imitation  butter  of  the 
kind  described  in  the  statute  is  or  may  be 
conducted  in  such  a  way  or  with  such  skill 
and  secrecy  as  to  baffle  ordinary  inspection" 
is  a  ground  for  even  its  entire  prohibition, 
and,  of  course,  as  a  consequence  therefrom, 
the  strictest  regulation  under  the.  police  pow- 
er, and  upheld  the  statute  as  applied  to  that 
case,  notwithstanding  the  fact  that  Powell's 
particular  oleomargarine  was  properly  man- 
ufactured and  was  no  menace  to  health. 
This  ruling  was  followed  in  the  case  of  Cap- 
ital City  Dairy  Co.  v.  Ohio,  183  U-  S.  245,  22 
Sup.  Ct  123,  46  L.  Bd.  175»  in  which  the 
court  said:  "The  proposition  is  that,  as  by 
the  Ohio  statutes  harmless  coloring  matter 
is  permitted  to  be  used  in  butter,  the  effect 
of  prohibiting  the  use  of  such  harmless  in- 
gredients in  oleomargarine  is  to  deprive  the 
manufacturer  of  oleomargarine  of  equal  pro- 
tection of  the  laws,  and  to  take  from  him  his 
property  without  due  process  of  law..  The 
Supreme  Court  of  Ohio,  however,  having  be- 
fore it  the  evidence  introduced  upon  the  is- 
sues of  fact  made  in  the  pleadings,  held  that 
oleomargarine  was  an  article  which  might 
easily  be  manufactured  so  as  to  be  hurtful, 
and  thus  result  in  fraud  upon  and  injury  to 
the  public,  and  that  the  inhibition  of  the  use 
of  coloring  matter  in  oleomargarine  was  a 
reasonable  police  regulation  tending  to  in- 
sure the  public  against  fraud  and  injury." 
And  the  statute  was  held  to  be  a  valid  exer^ 
else  of  the  police  power.  See,  also,  Plumley 
V.  Massachusetts,  155  U.  S.  461,  15  Sup.  Ot 
154,  39  L.  Bd.  223. 

The  very  possibility  which  "near  beer" 
and  imitations  and  substitutes  for  beer  and 
other  intoxicating  Uquors  afford  toward  the 
palming  off  of  real  beer  and  actual  intoxica- 
ting liquors  under  that  guise,  as  well  as  of 
selling  beverages  dangerous  to  the  public 
health,  places  the  business  of  dealing  in 
them  under  the  guardianship  and  control  ot 
the  police  power.  Therefore,  while  the  mu- 
nicipalities in  this  state,  tmdler  their  gener- 
al welfare  clauses  and  in  the  absence  of 
broader  and  express  delegation  of  authority, 
may,  as  to  the  business  of  dealing  in  the 
class  of  beverages  here  under  discussion, 
regulate  only,  and  not  prohibit,  and  while 
the  regulation  must  be  reasonable,  and  not 
arbitrary,  yet  regulations  may  be  sustained 
as  being  reasonable,  as  applied  to  such  oc- 
cupations, which  would  be  void  for  unrea- 
sonableness If  they  were  made  to  relate  to 
callings  of  a  different  nature.  On  this  gen- 
eral subject  see  28  Cyc  733,  734;  Gundling 
V.  Oacago,  177  U.  S.  183,  20  Sup.  Ct.  638,  44 
L.  Ed.  725;.  Powell  v.  Pennsylvania,  127  U. 
S.  678,  8  Sup.  Ct  992,  1257,  32  L.  Bd.  253; 
Capital  City  Dairy  Co.  t.  Ohio,  183  U.  S. 
238,  22  Sup.  Ct  120,  46  L.  Bd.  171;  Ex  parte 
Byrd,  84  Ala.  17,  4  South.  397,  5  Am.  St 
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Rep.  328;  Turner  y.  Maryland,  107  U.  S.  41, 
2  Sup.  Ct  44,  27  L.  Ed.  370;  Holden  v.  Har- 
dy, 160  U.  S.  393,  18  Sup.  Ot  383,  42  L.  Ed. 
780;  Soon  Hing  v.  Crowley,  113  U.  S.  703, 
5  Sup.  Ct.  730,  28  L.  Ed.  1145;  Williams  v. 
City  Council  of  Augusta,  4  Ga.  509;  Green 
y.  Mayor,  etc.,  of  Savannah,  6  Ga.  13;  Na- 
gle  V.  Augusta,  5  Ga.  546;  Watson  y.  Mayor, 
etc.,  of  Thompson,  116  Ga.  546,  42  S.  E.  747, 
59  U  R.  A.  602,  94  Am.  St  Rep.  137;  Bad- 
kins  y.  Robinson,  53  Ga.  614;  Bearden  y. 
Madison,  73  Ga.  184;  Cosgroye  y.  Augusta, 
103  Ga.  835;  31  S.  E.  445,  42  L.  R.  A.  711,  68 
Am.  St.  Rep.  149;  Crum  y.  Bray,  121  Ga. 
709,  49  S.  E.  686;  Bazemore  y.  State,  121 
Ga.  620,  49  S.  E.  701. 

We  haye  intentionally  omitted  the  citation 
of  a  great  number  of  Intoxicating  liquor  cas- 
es, to  which  reference  might  be  had  on  the 
general  subject,  for  fear  that  we  may  give 
the  Impression  that  we  are  deciding  this  case 
as  if  the  sale  of  Intoxicating  beverages  were 
involved.  Fundamentally,  however,  the  right 
to  regulate  the  sale  of  Intoxicating  liquors 
differs  only  in  degree  from  the  right  to  reg- 
ulate imitations  and  substitutes  for  such 
beverages,  and  especially  those  which  ap- 
proach closely  to  the  border  line  of  being  in- 
toxicating. In  general  terms  it  may  be  said 
that  municipal  corporations,  in  dealing  with 
the  sale  of  '*near  beer"  and  like  beverages, 
may,  under  the  general  welfare  clause,  adopt 
all  fair  and  appropriate  regulations  which 
would  tend  to  prevent  the  business  from  be- 
coming a  nuisance  by  attracting  together 
idle  or  disorderly  persons,  or  by  otherwise 
tending  to  disturb  the  public  peace  and 
tranquility,  or  from  becoming  a  menace  to 
health  by  reason  of  the  sale  of  impure  or 
unwholesome  liquors,  or  from  becoming  a 
means  of  violating  the  law  as  to  the  sale 
or  keeping  of  intoxicating  liquors.  Keeping 
In  mind  these  general  principles,  as  weU  as 
the  recognized  doctrine  that  municipal  ordi- 
nances are  to  be  considered  prima  facie  as 
reasonable,  and  that  all  serious  doubt  is  to 
be  resolved  in  favor  of  their  validity,  we 
will  now  proceed  to  take  up  the  particular 
provisions  of  the  ordinances  before  us  for 
consideration. 

5.  One  of  the  most  apposite  and  effective 
means  of  securing  the  public  against  nuis- 
ance, menance  to  health,  or  violation  of  law 
as  a  result  of  the  sale  of  "near  beer"  Is  to 
confine  the  business  to  persons  of  good  char- 
acter. Regulation  to  this  extent  has  fre- 
quently been  upheld.  In  Gundllng  v.  Chica- 
go, 177  U.  S.  183,  20  Sup.  Ct.  633,  44  L.  Ed. 
725,  it  is  held  that  it  is  reasonable  for  a  mu- 
nicipality to  require  evidence  of  the  appli- 
cant's good  character  as  a  condition  prece- 
dent to  the  issuance  to  him  of  a  license  to 
sell  cigarettes.  It  is  further  held  that  it 
is  not  arbitrary  or  unreasonable  to  require 
the  applicant  to  submit  this  question  to  some 
designated  official  or  tribunal ;  it  being  pre- 
sumed, until  the  contrary  appears,  that  the 


question  will  be  honestly  and  Impartially  de- 
cided. Hence  we  hold  that,  so  far  as  the  or- 
dinances in  question  require  a  written  appli- 
cation to  be  made  to  the  governing  body  of 
the  respective  cities  and  require  a  permit  or 
license  from  them,  it  is  valid.  If  the  right 
to  sell  were  arbitrarily  refused  in  any  case, 
the  courts  would  have  adequate  power  to  cor- 
rect that  wrong.  See  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  6  Sup.  Ct  1064,  30  L.  Ed.  220. 
But,  as  the  Supreme  Court  of  the  United 
States  held  in  the  case  of  Gundllng  y.  Chi- 
cago, supra,  no  such  question  arises  until 
there  has  been  an  application  for  a  license 
and  a  refusal  to  grant  it 

6.  It  is,  of  course, .  proper  to  require  the 
applicant  to  designate,  and,  if  necessary,  to 
describe,  the  room  and  building  in  which  he 
proposes  to  locate  the  business.  For  obvious 
reasons  it  would  be  manifestly  proper  for 
the  tribunal  passing  on  the  application  to 
refuse  it,  if  it  appeared  that  the  business 
was  about  to  be  carried  on  in  some  remote 
section  of  the  city,  or  In  a  residential  por- 
tion, or  near  a  church  or  school,  or  in  some 
upstairs  back  room ;  and  this  enumeration  is 
not  exhaustive.  Indeed,  we  think  it  would 
be  perfectly  legitimate  for  the  municipal 
legislature  to  confine,  by  general  ordinance, 
the  business  to  certain  reasonable  limits.  As 
to  this,  see  Ex  parte  Byrd,  84  Ala.  17,  4 
South.  397,  5  Am.  St  Rep.  328;  Shelton  v. 
Mobile,  30  Ala.  540,  68  Am.  Dec.  143;  Hold- 
en  V.  Hardy,  169  U.  S.  393,  18  Sup.  Ct  383, 
42  Li.  Ed.  780;  Sanders  v.  Elberton,  50  Ga. 
178,  and  cases  there  cited;  Badklns  v.  Rob- 
inson, 53  Ga.  615.  When  only  the  power  to 
regulate  and  not  also  to  prohibit  Is  possessed 
by  the  municipality,  these  limits  must  be 
such  in  extent  as  to  afford  a  reasonable  op- 
portunity that  the  business  may  be  conducted 
within  them.  What  is  reasonable  is  a  fact 
primarily  for  the  municipal  body;  but  the 
courts  are  under  the  duty  of  declaring  the 
limitation  void  if,  from  aliunde  facts  ap- 
pearing in  the  record,  its  unreasonableness 
Is  established.  Yick  Wo  v.  Hopkins,  supra; 
Bearden  v.  Madison,  73  Ga.  184. 

It  appears  from  the  record  in  the  Way- 
cross  case,  under  consideration,  that  the  lim- 
itation that  the  business  shall  be  conducted 
only  "on  Plant  avenue,  between  Gordon  street 
and  Frances  street,"  especially  when  taken 
in  connection  with  the  provision  requiring 
the  consent  of  all  owners  and  occupants  of 
stores,  shops,  residences,  and  other  buildings 
within  a  radius  of  100  yards  of  the  place 
where  the  business  is  to  be  conducted,  is  un- 
reasonable; that  it  amounts  to  substantial 
prohibition,  and  not  to  regulation.  It  ap- 
peared on  the  trial  that  the  distance  along 
Plant  avenue,  from  Gordon  street  to  Frances 
street,  is  900  yards,  including  the  parks  and 
Intersecting  street,  and  that  there  were  55 
storerooms  fronting  on  this  portion  of  the 
avenue;  that  this  was  the  principal  busi- 
ness street  of  the  city,  but  that  several  other 
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parallel  and  Intersecting  streets  In  this  sec- 
tion of  the  city  were  also  devoted  to  busi- 
ness purposes,  and  were  equally  open  to 
police  patrol  and  protection.  It  further  ap- 
peared that  the  owners  of  all  the  vacant 
houses  on  Plant  avenue,  within  the  designat- 
ed limits,  had  been  applied  to  and  had  re- 
fused to  rent  their  property  for  the  sale  of 
''near  beer."  Indeed,  it  is  impossible  to  read 
this  provision  of  the  ordinance  in  connection 
with  the  testimony  In  the  record  without 
reaching  the  conclusion  that  the  object  of 
the  city  council  was  not  to  regulate  the  busi- 
ness in  question,  but  to  prohibit  the  defend- 
ant and  all  others  from  engaging  in  it  at  all. 
The  provision  in  the  Waycross  ordinance 
that  the  applicant  shall  present  the  "writ- 
ten consent  of  all  the  owners  and  occupants 
of  stores,  shops,  residences,  and  other  build- 
ings within  a  radius  of  one  hundred  yards 
of  the  place  where  the  business  is  to  be  con- 
ducted*' smacks  of  prohibition,  rather  than 
regulation.  It  would  be  a  legitimate  exer- 
cise of  discretion  for  a  city  council  to  refuse 
to  allow  a  **near  beer"  stand  to  be  located  in 
m  place  where  it  would  he  generally  objec- 
tionable to  the  neighbors;  but  to  allow  the 
arbitrary  refusal  of  consent  by  one  property 
holder,  or  one  occupant  of  a  building,  to  de- 
feat the  right  to  carry  on  the  business,  when 
all  the  others  similarly  situated  have  con- 
sented, is  hardly  reasonable.  If  the  provi- 
sion were  that  a  majority,  or  perhaps  even 
two-thirds,  of  the  neighbors  should  consent, 
we  would  uphold  it;  but,  as  it  is,  we  are 
constrained  to  declare  it  void. 

There  is  nothing  unreasonable  in  requiring 
one  who  is  about  to  engage  in  selling  "near 
beer"  to  give  bond  to  keep  an  orderly  house, 
or  to  comply  with  the  regulations  governing 
the  business,  and  not  to  violate  the  state  law, 
or  even,  as  is  provided  in  the  Thomasville 
ordinance,  to  pay  such  fines  as  may  be  im- 
posed for  violations  of  the  ordinance.  Such 
a  provision  is  a  wholesome  deterrent  In  sev- 
eral respects.  The  very  requirement  that 
the  applicant  shall  bring  sponsors  for  his 
conduct  tends  of  itself  to  confine  the  busi- 
ness to  persons  of  good  character.  If  the  ap- 
plicant is  a  person  of  good  character,  and 
his  neighbors  know  that  he  will  likely  obey 
the  law  and  keep  an  orderly  house,  he  will 
usually  have  but  little  difficulty  in  getting 
sureties  for  his  bond,  no  matter  how  poor 
he  may  be.  On  the  other  hand,  most  persons 
would  be  chary  of  signing  such  a  bond  for 
even  a  rich  man  if  he  were  of  bad  charac- 
ter and  would  likely  violate  the  law.  Be- 
sides, the  very  fact  of  being  under  bond  for 
good  conduct  tends  to  make  most  men  feel 
the  responsibility  more  vividly.  So  far, 
therefore,  as  the  ordinances  requiie  bonds 
they  are  valid. 

However,  we  do  not  find  them  so  reasona- 
ble when  we  come  to  consider  some  of  the 
limitations  which  have  been  prescribed  as  to 
the  nature  of  the  bonds  required.     In  the 


Waycross  ordinance  the  requirement  is  **for 
a  good  and  sufficient  bond,  with  a  reliable 
guaranty  company  as  surety."  No  good  rea- 
son appears  for  the  requirement  of  a  guaran- 
ty company  as  the  only  acceptable  surety. 
The  requirement  seems  to  be  purely  arbitra- 
ry, and  designed  for  the  purpose  of  prevent- 
ing the  bond  from  being  made;  for  it  ap- 
pears from  the  testimony  that  none  of  the 
guaranty  companies  doing  business  in  Way- 
cross  will  undertake  such  an  obligation  as 
that  imposed  by  the  ordinance.  If  the  ob- 
ject of  the  ordinance  were  merely  to  secure, 
through  the  requiring  of  the  bond,  those 
legitimate  purposes  to  which  we  have  refer- 
red above,  there  is  no  reason  why  solvent  per- 
sonal sureties  would  not  be  equally,  if  not 
more,  acceptable. 

So,  too,  the  requirement  in  the  Thomas- 
ville ordinance  that  "the  applicant  shall  file 
a  bond  with  two  good  securities,  freehold- 
ers of  said  city,"  is  arbitrary  and  unreason- 
able, so  far  as  it  prescribes  that  the  sureties 
shall  be  freeholders  of  the  city  of  Thomas- 
ville. Why  would  not  a  citizen  of  Thomas- 
ville having  lands  in  the  county  or  in  an  ad- 
joining county  be  just  as  acceptable?  We 
can  see  why  the  bond  should  be  signed  by 
some  obligor  residing  in  the  county,  so  as  to 
give  jurisdiction  to  the  local  courts  in  the 
event  of  a  breach  and  of  an  ensuing  action  on 
it;  but  the  provision  in  the  ordinance  goes 
far  beyond  this.  Any  solvent  surety  in  Thom- 
as county  ought  to  be  acceptable. 

8.  Both  the  ordinances  prohibit  drinking 
on  the  premises,  and  have  regulations  against 
loitering  and  idling,  and,  also,  in  consonance 
with  this  general  scheme,  against  having 
tables,  gaming  stands,  etc.,  in  connection  with 
the  business.  These  are  salutary  regulations, 
and  enforceable.  We  need  to  cite  only  the 
Kansas  case  from  which  we  have  quoted  so 
copiously  in  an  earlier  portion  of  this  opin- 
ion. Monroe  v.  City  of  Lawrence,  44  Kan. 
609,  24  Pac  1113,  10  L.  B.  A.  520.  The  pro- 
vision against  having  the  "near  beer"  stand 
in  a  place  devoted  to  other  business  does  not 
seem  to  be  arbitrary  or  unreasonable.  Many 
reasons  suggest  themselves  as  to  why  this  is 
best. 

9.  The  provisions  against  keeping  open  dur- 
ing the  night  hours,  and  on  Sundays,  elec- 
tion days,  and  legal  holidays,  appear  to  be 
reasonable.  Justice  Cobb,  speaking  for  the 
Supreme  Court  in  the  case  of  Watson  v. 
Thompson,  116  Ga.  546,  42  S.  E.  747,  59  L. 
B.  A.  602,  94  Am.  St  Bep.  137,  after  hold- 
ing that  a  municipality  may  not,  under  its 
general  welfare  clause,  prohibit  an  ordinary 
shopkeeper  from  following  his  calling  on 
Christmas  day,  concluded  the  opinion  as  fol- 
lows: "Of  course,  what  is  said  above  with 
reference  to  the  power  of  a  municipal  cor- 
poration under  the  general  welfare  clause  of 
its  charter  to  prevent  the  carrying  on  of 
lawful  occupations  on  public  holidays  Is  ap- 
plicable only  to  occupations  the  prosecution 
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of  which  l8  not  calculated  to  disturb  on  the 
particular  day  the  peace,  good  order,  and 
safety  of  the  community,  In  the  sense  In 
which  those  terms  are  understood  by  the  laF* 
A  municipal  corporation  would  doubtless  have 
the  right  even  to  prohibit  entirely  on  a  given 
day  the  carrying  on  of  a  business  which, 
though  lawful,  was  of  such  a  character  that 
its  prohibition  for  the  time  was  absolutely 
essential  to  the  welfare,  in  a  legal  sense,  of 
the  community."  It  may  be  that  the  state- 
ment quoted  above  is  subject  to  the  criticism 
that  it  is  obiter ;   but  it  is  manifestly  sound. 

10.  We  also  sustain  the  provisions  of  the 
ordinances  which  prohibit  screens,  shades, 
stained  windows,  and  other  devices  for  ob- 
scuring the  view  of  the  interior  of  the  room 
in  which  the  business  is  to  be  conducted. 
These  regulations  are  legitimately  designed 
to  prevent  violations  of  the  law. 

11.  The  requirement  that  the  presence  of 
minors  shall  not  be  allowed  in  the  place  of 
business  is  unquestionably  valid,  though  the 
provision  that  "near  beer"  shall  not  be  sold 
to  minors  is  unenforceable,  because  that  of- 
fense is  already  covered  by  the  general  law 
of  the  state.    Pen.  Code  1895.  §  444 ;  Stoner  v. 

State,  6  Ga.  App.  ,  63  S.  E.  602.     With 

but  little  less  doubt  we  hold  the  provision  In 
the  Waycross  ordinance  against  selllhg  to 
females  to  be  valid,  though  it  may  become 
unreasonable  in  certain  special  cases. 

12.  The  limitation  in  the  Waycross  ordi- 
nance that  not  less  than  one  pint  shall  be 
sold  seems  to  be  sustainable  upon  the  reason- 
ing of  the  Kansas  case  of  Monroe  v.  Oity  of 
Lawrence,  dted  above;  but  the  limiting  of 
the  maximum  quantity  of  one  quart  seems  to 
be  arbitrary,  when  we  reflect  that,  by  its 
very  definition,  "near  beer"  Is  a  beverage 
which,  even  if  drunk  to  excess,  will  not  pro- 
duce Intoxication. 

13.  The  provision  for  the  forfeiture  of  the 
license  upon  the  holder  being  convicted  of 
violating  the  provisions  of  the  ordinance  or 
the  laws  of  the  state  is,  of  course,  reasonable. 

14.  The  requirement  that  the  bottles,  ves- 
sels, barrels,  etc.,  containing  the  liquid  shall 
be  plainly  stamped,  so  as  to  show  their  con- 
tents and  the  names  of  the  manufacturers,  is 
valid.  So,  also,  is  the  provision  of  the  Thom- 
asville  ordinance  that  the  dealer  shall  fur- 
nish samples  to  be  tested  for  the  purpose  of 
ascertaining  the  amount  of  alcohol  contained 
in  the  different  drinks  offered  for  sale;  and, 
while  it  is  competent  for  the  ordinance  to 
provide  that  a  failure  to  furnish  the  samf)les 
shall  be  taken  as  prima  facie  evidence  that 
the  dealer  is  keeping  intoxicating  liquors  on 
hand  for  the  purpose  of  illegal  sale  (the  mu- 
nicipal offense),  this  provision  is  entirely  nu- 
gatory so  far  as  it  attempts  to  create  thereby 
a  statutory  presumption  of  his  guilt  of  selling 
Intoxicating  liquor — an  offense  cognizable 
only  in  the  state  courts. 

15.  With  the  amount  of  license  fee  fixed 
In  the  ordinances  these  plaintiffs  in  error  have 


no  concern.  They  are  Indigent  Confederate 
soldiers,  and  therefore  exempt.  Burch  v. 
Ocilla,  5  Ga.  App.  65,  62  S.  E.  66a  We  may 
say,  in  passing,  however,  that  the  provision 
in  the  Thomasvllle  ordinance  limiting  the 
exemption  to  only  one  place  of  business 
seems  to  be  contrary  to  the  decision  of  the 
Supreme  Court  in  the  case  of  Hartfield  v. 
City  of  Columbus,  109  Ga.  112,  34  S.  E.  28& 
So,  also,  by  way  of  obiter,  we  may  call  atten- 
tion to  the  fact  that  under  the  sixteenth  sec- 
tion of  the  charter  of  th^  city  of  Waycross 
(Acts  1889,  p.  904)  the  mayor  and  aldermen 
are  given  the  power  to  license  the  sale  of 
malt  liquors  of  every  kind  whatever ;  but  the 
minimum  fee  is  fixed  at  $10,000.  "Near  beer*' 
is  a  malt  liquor,  and  is  subject  to  taxation  as 
such,  irrespective  of  Its  lack  of  intoxicating 
quality.  Eaves  v.  State,  113  Ga.  757,  39  S. 
E.  318.  There  is  a  perfectly  good  reason  why 
the  courts  construe  the  words  '*malt  liquors," 
in  a  prohibition  statute,  as  including  only  in- 
toxicating liquor,  while  they  add  no  such 
limitation  by  construction  If  the  words  ap- 
pear in  a  taxing  statute. 

16.  There  Is  involved  in  the  contentions  of 
the  plaintiffs  in  error  an  Insistence  that,  be- 
cause they  are  indigent  C!onfederate  soldiers, 
they  stand  on  some  securer  footing  as  to  their 
right  to  engage  in  the  business  than  other 
persons  do.  They  are  exempt  from  the  pay- 
ment of  the  municipal  license  fee.  Both  or- 
dinances Inferentlally,  if  not  directly,  recog- 
nize that  fact.  Otherwise  than  this.  Indigent 
soldiers  stand  in  regard  to  the  reasonable 
police  regulations  of  the  municipalities  just 
as  all  other  citizens  do.  Section  1642  of  the 
Political  Code  of  1895,  as  amended  in  1897 
(Acts  1897.  p.  24;  Van  Epps'  Supp.  %  6146a), 
provides  that  these  worthy  objects  of  l^isla- 
tlve  grace  may  conduct  business  in  any  town 
or  city  "without  paying  license  for  the  privi- 
lege." Certain  exceptions  are  enumerated; 
but  the  selling  of  "near  beer"  Is  not  one  of 
the  exceptions.  Burch  v.  Ocilla.  supra. 
They  are  not  exempt  from  the  state  tax. 
Acts  1908,  p.  1112.  But,  by  exempting  them 
from  the  payment  of  the  municipal  license 
fee,  the  Legislature  did  not  intend  that  they 
should  be  exempt  also  from  those  reasonable 
police  regulations  which  the  cities  and  towns 
have  the  right  to  enact  Whatever  business 
is  open  to  other  dtlzens,  with  or  without  re- 
striction, upon  the  payment  of  a  license  fee, 
is  open  to  them  upon  the  same  restrictions, 
without  the  payment  of  that  f^e.  The  writ- 
er, and,  Indeed,  all  the  Judges  of  this  court, 
have  the  highest  love  and  veneration  for 
those  veterans  who  served  the  state  so  un- 
selfishly in  perilous  days  gone  by,  and  we 
have  no  desire  to  take  away  from  them  any 
exemptions  or  to  limit  any  privilege  extended 
to  them  by  the  laws  of  the  state;  but,  with 
all  our  love  for  them,  we  must  recognize  that 
they  are  nevertheless  subject  to  the  laws  and 
regulations  enacted  and  adopted  to  preserve 
the  health,  peace,  good  order,  and  safety  of 
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the  state  and  the  Tarloos  commtmltles  there- 
of. See  the  concluding  remarks  of  the  opin- 
ion in  Land  t.  State,  5  6a.  App.  98,  62  S. 
B.  665. 

17.  From  what  we  have  said  above,  It  will 
appear  that  we  are  of  the  opinion  that  the 
constitutional  objections  urged  against  the 
Thomasville  ordinance  are  not  well  taken. 
The  classification  of  the  business  as  being 
different  in  Islnd  from  that  of  selling  drugs 
and  ordinary  nonlntoxlcating  drinks,  such 
as  soda  water,  etc.,  Is  not  arbitrary  or  facti- 
tious. It  does  not  deny  to  the  plaintiff  In 
error,  or  to  any  one  else,  the  impartial  and 
complete  protection  contemplated  by  the  Con- 
stitution; nor  does  it  deprive  him  of  his 
property  without  due  process  of  law. 

18.  Coming,  now,  to  the  more  specific  ap- 
plication of  these  general  principles  to  the 
cases  made  by  the  records  before  us,  it  will 
be  seen  that  several  provisions  of  the  Way- 
cross  ordinance  have  been  held  to  be  unrea- 
sonable and  void,  and  that  one  requirement 
of  the  Thomasville  ordinance  has  been  held 
to  be  Invalid.  What  effect  does  this  have 
upon  the  convictions?  An  ordinance  may  be 
void  in  part  and  good  in  part  The  void  and 
the  good  may  be  so  Interdependent  as  to  ren- 
der the  whole  void,  or  may  be  so  separable 
as  to  allow  a  segregation  and  the  enforce- 
ment of  one  part,  while  the  remainder  is 
nugatory.  Ex  parte  Byrd,  84  Ala.  17,  4 
South.  397,  5  Am.  St  Rep.  328 ;  City  Council 
of  Augusta  V.  Clark,  124  Oa.  2M,  62  S.  E. 
881  (3,  4);  Joseph  v.  Mllledgevllle,  97  Ga. 
513,  25  S.  E.  323;  Mattox  v.  State,  115  Ga. 
212,  41  S.  E.  709  (2) ;  Duren  v.  Stephens,  126 
Ga.  496,  54  S.  E.  1045;  Papworth  v.  State, 
103  Ga.  36,  31  S.  B.  402.  So,  also,  an  ordi- 
nance apparently  reasonable  on  its  face  may 
be  shown  to  be  unreasonable  and  Invalid  as 
actually  applied  to  the  existing  state  of  cir- 
cumstances. Bearden  v.  Madison,  78  Ga. 
184 ;  Tick  Wo  v.  Hopkins,  118  U.  S.  856,  6 
Sup.  Ct  1064,  30  L.  Ed.  220. 

We  do  not  think  that  the  Invalid  require- 
ment in  the  Thomasville  ordinance  Is  so  ma- 
terial a  part  of  the  enactment  so  Interwoven 
into  the  whole  legislative  scheme,  that  its 
presence  renders  the  entire  ordinance  void. 
Nor  does  the  existence  of  this  clause  in  the 
ordinance  render  the  conviction  of  Campbell, 
the  plaintiff  In  error,  contrary  to  law.  He 
made  no  attempt  to  comply  with  the  ordi- 
nance. He  made  no  application  whatever  to 
the  council.  He  tendered  no  bond  at  all. 
The  only  unreasonable  requirement  Is  that 
the  sureties  tendered  on  the  prescribed  bond 
should  be  freeholders  of  the  city  of  Thomas- 
ville. The  defendant  who  had  Ignored  the 
ordinance  entirely,  stands  somewhat  upon 
the  same  footing  as  did  Gundling  In  his  case 
against  Chicago.  Mr.  Justice  Peckham,  speak- 
ing for  the  United  States  Supreme  Court  in 
that  case,  said:  "It  seems  somewhat  doubtful 
whether  the  plaintiff  In  error  is  in  a  position 
CO  raise  the  question  of  the  Invalidity  of  the 
9rdlnance  because  of  the  alleged  arbitrary 


power  of  the  mayor  to  grant  or  refuse  it 
He  made  no  application  for  a  license,  and, 
of  course,  the  mayor  has  not  refused  It  Non 
constat  that  he  would  have  refused  It  If  ap- 
plication had  been  made  by  the  plaintiff  In 
error.  Whether  the  discretion  of  the  mayor 
is  arbitrary  or  not  would  seem  to  be  unim- 
portant to  the  plaintiff  in  error,  so  long  as 
he  made  no  application  for  the  exercise  of 
that  discretion  in  his  favor  and  was  not  re- 
fused a  license."    Gundling  v.  Chicago,  supra. 

In  the  case  of  City  Council  of  Augusta  v. 
aark«  124  Ga.  260,  62  S.  B.  881,  It  was  con- 
tended that  the  requirement  In  an  ordinance 
then  under  consideration,  for  the  giving  of 
a  certain  bond,  was  void.  The  court  said: 
**It  Is  said  that  this  act  Is  unconstitutional, 
for  various  reasons  set  forth  In  the  petition, 
and,  the  act  being  unconstitutional,  as  the 
ordinance  requires  a  compliance  with  the 
act,  the  ordinance  is  void  for  requiring  some- 
thing to  be  done  which  the  city  council  had 
no  right  to  require.  It  is  unnecessary  in  this 
case  to  pass  upon  the  constltutlonalty  of  the 
act  If  it  is  oon'stltutional,  then  the  plain- 
tiffs, so  far  as  the  character  of  the  business 
regulated  by  the  act  Is  concerned,  would  be 
compelled  to  give  the  bond  therein  required. 
•  •  •  But  suppose  the  act  Is  unconstitu- 
tional ;  then  In  order  to  obtain  a  license  from 
the  city  of  Augusta  they  would  not  be  re- 
quired to  give  a  bond,  because  they  oould 
not  be  required  to  give  bond  under  an  un- 
constitutional law.  The  city  council  had  a 
right  to  impose  a  tax  upon  the  class  of  per- 
sons to  which  the  plaintiffs  belonged,  and  the 
tax  as  imposed  is  not  subject  to  any  of  the 
objections  urged  by  them.  They  are  there- 
fore subject  to  the  payment  of  the  tax.  They 
have  not  paid  the  tax  required  of  them. 
When  they  have  paid  or  tendered  this  tax, 
and  a  license  is  refused  them  on  the  ground 
that  they  have  not  given  the  bond  required 
by  the  ordinance,  they  can  then  raise  the 
question  whether  the  act  referred  to  in  the 
ordinance  Is  not  unconstitutional.  The  quesh 
tlon  as  to  the  constitutionality  of  the  act  of 
1904  (Acts  1004,  p.  670)  is  therefore  prema- 
turely made.  It  may  be  that  the  city  will  not 
require  the  bond  to  be  given.  If  It  does,  then 
the  plaintiffs  may  with  propriety  Invoke  a* 
decision  of  the  court  as  to  the  validity  of 
that  law.  If  that  part  of  the  ordinance  re- 
quiring the  bond  to  be  given  is  Invalid,  Its 
invalidity  would  not  void  the  whole  ordi- 
nance, for  the  reasons  given  In  a  preceding 
portion  of  this  opinion ;  and,  until  they  have 
complied  with  that  part  of  the  ordinance 
which  is  unquestionably  valid,  they  will  not 
be  heard  to  question  the  constitutionality  of 
the  act  of  the  General  Assembly  that  is  made 
a  part  of  the  ordinance  by  reference  to  the 
same.**  City  Council  of  Augusta  v.  Clark, 
124  Ga.  260,  52  S.  B.  881. 

So,  too,  if  the  present  plaintiff  in  error  had 
made  an  application  to  the  city  council  of 
Thomasville,  accompanying  It  with  a  bond 
otherwise  safficient  and  they  had  refused  it 
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because  the  anreties  were  not  freeholders  of 
the  city,  he  would  have  been  in  a  position  to 
insist  on  the  point;  but,  as  It  is,  he  is  not 
In  a  position  to  do  so.  The  conviction  in  hia 
case  wll  be  sustained. 

In  Jones'  Case  it  appears  that  he  did  at- 
tempt to  comply  with  the  ordinance,  and  his 
efforts  were  met  at  the  threshold  by  unrea- 
sonable requirements.  Indeed,  looking  at  the 
Waycross  ordinance  as  a  whole,  it  is  impos- 
sible to  escape  the  conclusion  that  its  but 
thinly  gulsed  purpose  was  prohibition,  and 
not  regulation,  and  that  it  is  therefore  void 
for  repugnancy  to  the  general  policy  evinced 
by  the  Legislature  in  the  passage  of  the 
**near  beer"  tax  act  of  1908.  Therefore  the 
conviction  in  the  Jones  Case  will  be  set  aside. 

Judgment  affirmed  in  case  No.  1,813. 

Judgment  reversed  in  case  No.  1,820. 


(6  Qa.  App.  766) 

COLEMAN  ▼.  STATE.     (No.  1,302.) 
(Court  of  Appeals  of  Georgia.    May  18,  1009.) 

1.  Criminal  Law  (§  1024*)— Writ  of  Error 
—Right  of  Prosecution  to  Review. 

The  Court  of  Appeals  is  without  jurisdlc- 
tlon  to  consider  the  grounds  of  a  motion  to  dis- 
miss a  bill  of  exceptions,  predicated  upon  mat- 
ters arising  prior  to  the  judgment  granting  or 
overruling  the  motion  for  new  trial.  Bryan  V. 
State,  3  Ga.  App.  26,  59  S.  B.  185  (1,  b). 

[Ed,    Note.— For    other   cases,   see   Criminal 
Law,  Dec  Dig.  §  1024.*] 

2.  DlSORDBRLT  HOUSE  (§  4^)— KEEPING  LBWD 

House. 

In  a  prosecution  for  keeping  a  lewd  honse, 
eyidence  of  the  general  reputation  of  the  house 
and  of  the  women  living  therein  is  admissible  in 
corroboration  of  other  facts  and  circumstances 
in  the  case ;  but  it  is  error  to  instruct  the  jury 
,  that  "it  is  not  necessary  for  the  .  ate  to  prove 
that  there  were  acts  of  adultery  or  fornication 
committed  at  such  house."  In  order  to  author^ 
ize  a  conviction,  the  jury  must  be  satisfied,  ei- 
ther by  direct  evidence  or  by  the  circumstances, 
that  the  house  was  l^ept  for  the  practice  of 
adultery  or  fornication.  It  is  the  gist  of  the 
offense  that  the  house  was  Icept  for  that  pur- 
pose. It  was  therefore  error  to  instruct  the 
jury  that  "it  would  be  suflicient  if  the  state 
proves  to  your  reasonable  satisfaction  that  she 
bears  the  general  reputation  of  being  a  lewd 
woman,  and  that  the  house  or  place  liept  by  her 
bears  the  general  reputation  of  being  a  lewd 
house  or  place  of  prostitution,  and  that  the 
women  there  at  that  house  bear  the  general  rep- 
utation of  being  lewd  women,  and  that  men 
were  seen  to  frequent  the  place  by  day  and  by 
night."  Reputation  for  lewdness  may  be  a  cir- 
cumstance tending  to  show  the  character  of  the 
house ;  but  the  probative  value  of  this  circum- 
stance is  for  the  jury  alone,  and  the  facts  and 
circumstances  adduced  in  any  case  must  rea- 
sonably satisfy  the  jury  that  the  house  was 
maintained  for  the  purposes  of  prostitution, 
and  that  adultery  or  fornication  was  actually 
committed,  and  not  merely  that  the  reputation 
of  the  house  or  of  its  inmates  is  bad. 

[Ed.   Note.— For  other  cases,   see   Disorderly 
House,  Cent.  Dig.  S§  4,  0-13;   Dec  Dig.  |  4.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Crisp  County; 
U.  V.  Whipple,  Judge. 


Marie  Coleman  was  convicted  for  keeping 
a  lewd  house,  and  she  brings  error.  Re- 
versed- 

Crum  dc  Jones,  for  plaintiff  in  error.  Wal- 
ter F.  George,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  Marie  Coleman  was  convict- 
ed of  the  offense  of  keeping  a  lewd  house, 
and  excepted  to  the  overruling  of  her  motion 
for  a  new  trial.  Several  witnesses  testified 
that  the  defendant  kept  and  maintained  a 
house  which  had  the  general  reputation  of 
being  a  lewd  house,  that  the  defendant  and 
the  other  women  living  there  had  the  reputa- 
tion of  being  lewd  women,  that  men  frequent- 
ed the  house  at  all  hours  of  the  night  and 
day,  that  when  the  women  appeared  on  the 
streets  they  were  nicely  and  neatly  dressed* 
and  so  far  as  witnesses  knew  they  were  not 
married  and  had  no  lawful  vocations.  One  of 
them,  a  policeman,  said  that  he  had  been  to 
the  house  several  times  to  serve  processes 
and  papers,  and  had  seen  the  women  walking 
about  the  house,  rather  loosely  dressed,  in 
company  with  men  who  did  not  board  there, 
and  had  heard  them  engaged  in  profane  and 
vulgar  conversation.  He  had  also  seen  the 
women  drinking  with  the  men. 

1.  The  motion  to  dismiss  the  bill  of  excep- 
tions is  based  on  alleged  errors  prior  to  the 
Judgment  overruling  the  motion  for  a  new 
trial,  and  is  governed  by  Bryan  y.  State,  3 
Ga.  App.  26,  59  S.  E.  185. 

2.  The  controlling  question  in  the  case 
arises  upon  an  exception  to  the  following  ex- 
cerpt from  the  charge  of  the  Judge:  "In  or- 
der to  make  out  a  case  of  that  kind,  it  is  not 
incumbent  or  necessary  for  the  state  to  prove 
that  there  were  really  acts  of  adultery  or 
fornication  committed  at  such  place  as  al- 
leged. It  would  be  sufficient  if  the  state 
proves  to  your  reasonable  satisfaction  that 
she  bears  the  general  reputation  of  being  a 
lewd  woman,  and  that  the  house  or  place 
kept  by  her  bears  the  general  reputation  of 
being  a  lewd  house  or  place  of  prostitution, 
and  that  the  women  there  at  that  house  bear 
the  general  reputation  of  being  lewd  women, 
and  that  men  were  seen  to  frequent  the  place 
by  day  and  by  night."  A  person  who  main- 
tains a  place  where  fornlcntion  or  adultery 
is  practiced  is  guilty  of  the  offense  of  keeping 
a  lewd  bouse.  Pen.  Code  1895,  §  391.  The 
practice  of  adultery  or  fornication  at  the 
house  is  the  very  gist  of  the  offense;  and 
the  state  must  prove  that  fact  beyond  a  rea- 
sonable doubt  before  the  jury  would  be  au- 
thorized to  convict  the  defendant  The  meth- 
od by  which  the  ultimate  fact  may  be  proved 
is  a  different  matter ;  but  it  must  be  proved 
either  by  direct  or  circumstantial  evidence 
The  Jury  may  Infer  the  existence  of  the  fact 
from  relevant  and  probative  circumstances; 
and  where  the  circumstances  detailed  in  the 
charge  of  the  Judge  appear  in  the  evidence. 
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and  the  Jury  find  the  defendant  sruilty,  the 
verdict  wUl  not  be  set  aside  on  the  ground 
that  It  Is  without  evidence  to  support  it 
Mimbs  V.  State,  2  Ga.  App.  387,  58  S.  B.  499; 
Hogan  V.  State,  76  Ga.  82. 

But  the  Jury  were  not  bound  to  find  the 
defendant  guilty,  even  though  they  believed 
the  circumstances  in  fact  existed,  because 
they  might  have  taken  the  viev7  that  they 
could  net  infer  therefrom  beyond  a  reason- 
able doubt  the  ultimate  fact  v^hich  alone 
veould  legalize  the  conviction.  When  the 
Judge  charged  the  Jury  that  'it  is  not  in- 
cumbent or  necessary  for  the  state  to  prove 
that  there  vrere  really  acts  of  adultery  or 
fornication  committed  at  such  place,"  he 
made  an  inaccurate  statement  of  the  law. 
The  error  was  not  cured  by  the  subsequent 
statement  that  if  the  Jury  believed  the  cir- 
cumstances enumerated  '*that  would  be  sufli- 
dent  evidence."  As  was  said  by  Judge 
Bleckley  In  the  case  of  Kinnebrew  v.  State, 
80  Ga.  232,  237,  6  S.  B.  66,  59:  ''The  logical 
sufficiency  of  the  facts  to  warrant  the  in- 
ference, and  also  the  existence  of  the  facts 
themselves,  ought  to  be  left  to  the  Jury  for 
their  determination.  ♦  •  •  The  Judge 
cannot  pilot  the  Jury  in  their  passage  by 
Inference  from  fact  to  fact;  but  he  can  point 
out  the  line  of  transit  which  the  law  author- 
izes them  to  follow  if  they  think  the  facts 
in  evidence  sustain  them  in  taking  that 
route.  •  •  •  To  instruct  them  that  they 
are  legally  authorized  to  infer  one  thing 
from  another,  or  from  certain  others,  but 
that  they  are  to  decide  for  themselves  both 
whether  the  given  premises  are  true  and 
whether  the  inference  can  and  ought  in  fact 
to  be  made,  is  only  to  say  that  the  law  per- 
mits them  to  reason  in  the  manner  indicated, 
if  they  determine  that  the  evidence  and  the 
ordinary  test  of  human  experience  warrant 
them  in  so  doing.  It  is  but  to  tell  them 
that  the  law  will  be  satisfied  if  they  are, 
and  that  they  will  not  have  done  a  vain 
thing.  No  doubt  there  is  danger  of  inti- 
mating an  opinion,  or  of  leading  the  Jury  to 
think  that  an  opinion  is  intimated,  though 
the  purpdse  be  only  to  discriminate  between 
legal  and  logical  sufficiency;  and  this  dan- 
ger is  not  lessened,  but  rather  increased,  by 
the  fact  that  In  most  instances  the  one  kind 
of  sufficiency  exists  wherever  the  other 
does."  The  learned  Chief  Justice  then  cites 
and  reviews  a  great  number  of  cases,  ai^d 
illustrates  how  and  when  the  Judge  may  in- 
struct the  Jury  that,  if  they  believe  certain 
facts,  they  may  infer  another  fact  essential 
to  conviction.  He  demonstrates  that  the 
Judge  is  on  dangerous  ground,  in  view  of 
the  "dumb  act,"  when  he  begins  to  instruct 
the  Jury  In  the  rules  of  logic,  and  to  tell 
them  what  conclusions  they  may  draw  from 
stated  premises;  and  in  no  event  should  the 
Jury  be  Instructed  that  it  is  their  duty  to 


draw  the  inference  which  they  would  be  au- 
thorized to  draw. 

In  the  case  at  bar  the  charge  of  the  Judge 
in  all  probability  took  from  the  Jury  their 
right  to  acquit  the  defendant  under  the  evi- 
dence Introduced  before  them.  The  Jury 
had  a  legal  right  to  acquit  the  defendant, 
even  though  they  believed  all  the  state's 
evidence,  if  that  evidence  failed  to  satisfy 
them  beyond  a  reasonable  doubt  of  the  ex- 
istence of  the  ultimate  fact  which  is  the 
gist  of  the  offense  charged,  to  wit,  that  acts 
of  adultery  and  fornication  had  been  prac- 
ticed at  the  house  which  the  defendant  i» 
alleged  to  have  maintained.  The  charge 
was  apt  to  make  them  believe  that  under 
that  evidence  they  had  no  discretion  but  to 
bring  in  a  verdict  of  guilty.  Compare  Pat- 
terson V.  State,  85  Ga.  131,  11  S.  B.  620,  21 
Am.  St  Rep.  152;  Hayden  v.  Neal,  62  Ga. 
365. 

Judgment  reversed. 

(65  W.  Va.  568> 
McKAIN  V.  MULLEN. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
April  27.  1909.) 

L  AppBAii  AWD  Bbbob  (§  161*)  —  Right  to 

Appeal  —  Waiveb. 

A  party  who  accepts  the  benefit  of  a  de- 
cree waives  his  right  to  appeal  from  that  de- 
cree, unless  he  is  so  absolutely  entitled  to  the 
benefit  received  that  a  reversal  will  not  affect 
bis  right  to  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errojr,   Cent.    Dig.   §§   979-983;     Dec   Dig.   S 

2.  Appeal  aitd  Ebbob  (§  161*)— Right  to  Ap- 
peal. 

One  cannot  avail  himself  of  that  part  of  a 
decree  which  is  favorable  to  him,  accept  its  ben- 
efit, and  then  prosecute  an  appeal  to  reverse 
such  portion  of  the  same  decree  as  militates 
against  him,  when  the  acceptance  of  the  benefit 
from  the  one  part  is  totally  inconsistent  with 
the  appeal  from  the  other. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  980;    Dec  Dig.  1  161.*] 

3.  Appeal  and   Ebbob  (S   162*)— Right   to 
Appeal— Acceptance   of   Benefits. 

The  defendant  in  a  suit  by  which  his  iaz 
deed  is  set  aside  cannot  unreservedly  accept  the 
taxes,  interest,  and  charges  tendered  by  the 
bill  and  ordered  by  the  decree  to  be  paid  him, 
and  then  appeal  from  the  decree.  His  accept- 
ance is  a  positively  implied  waiver  of  his  right 
to  appeal.  Nor  will  an  offer  to  return  the  mon- 
ey, made  long  after  its  acceptance,  avail  to 
prevent  dismissal  of  an  appeal  in  such  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  984r-991 ;  Dec  Dig.  §  162.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  George  L.  McKain  against  E.  M. 
Mullen.  Decree  for  plaintiff,  and  defendant 
appeals.    Dismissed. 

F.  P.  Moats  and  Geo.  W.  Johnson,  for  ap- 
pellant   F.  H.  McGregor,  for  appellee. 

ROBINSON,  J.  Mullen  purchased  real 
estate  at  a  tax  sale.     The  sale  was  made 
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for  a  delinquency  upon  an  assessmenl;  In 
tbe  name  of  the  Little  Kanawha  Lumber 
Company,  of  a  lot  on  Depot  street,  in  the 
city  of  Parkersburg.  The  lot  was  not  re- 
deemed from  this  sale.  After  the  expiration 
of  the  statutory  period  for  redemption,  Mul- 
len received  a  deed  for  the  lot  from  the 
county  clerk.  McKaln,  who  had  purchased, 
through  McGraw,  the  title  of  the  Little  Kan* 
awha  Lumber  Company  to  the  lot  in  ques- 
tion, sought  by  suit  in  chancery  to  set  aside 
Mullen's  tax  deed  for  irregularities  alleged 
He  had  tendered  to  Mullen  a  proper  amount 
for  redemption  before  the  institution  of  his 
suit  The  tender  was  refused.  In  his  bill 
he  kept  this  tender  good,  brought  the  money 
into  court,  and  it  was  deposited  with  the 
clerk.  This  suit  resulted  in  a  decree  an- 
nulling the  tax  deed,  and  directing  the  clerk 
to  pay  Mullen  the  amount  necessary  to  re- 
imburse  him  in  the  premises.  Mullen  accept- 
ed that  amount  pursuant  to  the  terms  of  the 
decree.  He  receipted  to  the  clerk  therefor. 
More  than  one  year  afterwards  he  applied 
for  an  appeal  from  the  decree.  The  appeal 
was  allowed  him.  The  appellee,  McKaln, 
moved  to  dismiss  the  appeal  upon  the  ground 
that,  by  the  acceptance  of  tbe  taxes,  inter- 
est,  and  charges,  pursuant  to  the  terms  of 
the  decree,  Mullen  acquiesced  in  the  decree 
setting  aside  his  tax  deed,  recognized  the 
validity  of  that  decree,  and  thereby  waived 
his  right  to  appeal  from  It  After  this  mo- 
tion was  made,  Mullen  sought  to  return  the 
money  to  the  clerk  from  whom  he  had  ac- 
cepted it  The  derk  would  not  take  it  back. 
He  then  replied  to  the  motion  to  dismiss, 
bringing  the  money  into  this  court  He  in- 
sists that  he  has  a  right  to  make  restitution 
of  the  money  he  accepted,  and  that  his  right 
of  appeal  is  not  affected  in  the  premises. 

Tbe  motion  to  dismiss  the  appeal  is,  of 
course,  first  in  order.  If  that  motion  is  well 
taken,  we  have  nothing  to  do  with  the  mer- 
its of  the  errors  assigned  and  submitted  for 
our  consideration. 

Did  Mullen  lose  his  right  to  appeal?  Clear- 
ly so,  by  reason  and  authority.  The  money 
he  accepted  represented  what  he  had  paid 
for  the  title  declared  void.  It  was  tendered 
him  by  the  decree  as  essential  to  the  action 
of  the  court  in  setting  aside  the  tax  deed. 
Its  tender  to  him  was  a  substantial  portion 
of  the  decree  made  upon  the  equities  aris- 
ing l)etween  the  parties.  That  portion  of 
the  decree  was  inseparably  connected  with 
the  order  annulling  the  tax  title.  And  so 
inseparably  was  it  connected  therewith  that 
it  could  not  be  recognized  by  Mullen  without 
his  recognizing  the  decree  annulling  his  tax 
deed.  As  the  decree  stood,  it  gave  him  bene- 
fit True,  it  gave  him  not  what  he  had 
sought  in  the  litigation,  but  it  gave  him  the 
fruits  of  the  controversy  that  the  court  in 
equity  and  law  deemed  to  be  his.  He  volun- 
tarily accepted  these  fruits,  yet  he  seeks  by 
appeal  to  destroy  tbe  rights  under  the  de- 


cree belonging  to  tbe  other  party.  He  can- 
not have  the  one  and  deny  the  other.  Tbs 
acceptance  of  the  taxes  tendered  and  de- 
posited was  a  recognition  of  McKaln's  title, 
and  it  is  inconsistent  with  the  prosecution 
of  this  appeal  which  attacks  the  title.  The 
money  was  tendered,  and  later  decreed  to  be 
paid,  for  the  sole  purpose  of  clearing  that 
title  of  a  claim  to  it  Therefore  the  accept- 
ance of  the  money  so  tendered  and  decreed 
plainly  recognized  the  clearing  away  of  the 
claim.  Mullen  had  no  right  to  the  money, 
except  as  compensation  for  what  be  had  paid 
out,  as  a  basis  of  his  claim  of  title  to  the 
land.  When  he  accepted  the  money  he  re- 
linquished something  for  it  That  which  he 
relinquished  was  the  claim  that  he  was  a 
valid  tax  purchaser.  Surely  he  was  not  en- 
titled to  both  the  lot  and  this  money.  He 
could  claim  only  the  one  or  the  other.  The 
claim  of  the  one  is  totally  inconsistent  with 
any  claim  of  the  other.  His  acceptance  of 
one  can  mean  nothing  but  his  release  of  the 
other.  Any  other  view  is  at  variance  with 
reason  and  right  The  derk  could  pay  him 
the  money  only  for  one  purpose — ^to  reim- 
burse him  for  giving  up  his  claim  of  title 
set  aside  by  the  decree.  When  he  accepted 
the  money,  he  must  have  recognized  this 
fact  And  his  acceptance  can  be  taken  to 
mean  nothing  but  that  he  meant  to  be  so  re- 
imbursed. He  could  not  be  so  reimbursed 
without  giving  up  bis  further  claim  of  title 
upon  the  tax  purchase.  He  knew  that  the 
money  proffered  him  by  the  decree  represent- 
ed his  relinquishment  of  this  daiuL  When 
he  accepted  the  money,  he  also  accepted  that 
which  it  represented.  He  is  bound  by  his 
act  It  cannot  be  otherwise  in  consdence, 
reason,  or  law. 

"It  is  a  general  rule  that  a  party  who  ac- 
cepts the  benefit  of  a  Judgment  waives  a 
right  to  prosecute  an  appeal  from  it"  El- 
liott on  App.  Pro.  §  150.  This  prindple  has 
been  almost  universally  approved.  2  Qyc. 
651;  2  EJnc.  P1..&  Pr.  174;  Paine  v.  Woolley, 
80  Ky.  568;  Dunham  v.  Randall,  11  Tex.  Civ. 
App.  265,  32  S.  W.  720;  Tyler  v.  Shea,  4  N. 
D.  377,  61  N.  W.  468,  50  Am.  St  Rep.  660. 
Extensive  notes  of  cases  touching  the  sub- 
ject are  found  in  13  Am.  Dec.  546,  and  in 
45  Am.  St  Rep.  271.  Tbe  rule  does  not  ap- 
ply '^o  cases  where  the  appellant  is  shown 
to  be  so  absolutely  entitled  to  the  sum  cd- 
lected  upon  the  Judgment  that  the  reversal 
of  it  will  not  affect  his  right  to  it"  2  Cyc. 
653;  Embry  v.  Palmer,  107i  U.  S.  8,  2  Sup. 
Ct  25,  27  L.  Ed.  346;  Reynes  v.  Dumont  130 
U.  S.  394,  9  Sup.  Ct  486.  32  L.  Ed.  934.  The 
case  before  us  is  plainly  without  the  scope 
of  this  exception.  Mullen's  act  in  accepting 
the  money  decreed  was  wholly  inconsistent 
with  his  appeal.  He  was  not  so  absolutely 
entitled  to  the  sum  that  a  reversal  would 
not  affect  his  rights  to  it  A  reversal,  sueb 
as  he  seeks,  would  dedare  that  he  had  nu 
right  whatever  to  the  money  which  he  re- 
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celyed  under  the  decree.  "He  stands  thus 
in  the  attitude  of  holding  the  fruit  of  the 
judgment  to  which  he  may  not  be  entitled 
if  bis  appeal  Bucceeds  and  yet  persisting  in 
his  appeal.  The  trouble  is  that  he  cannot 
gain  the  right  to  recover  more  without  In- 
curring the  hazard  of  recovering  leas.**  Al- 
exander V.  Alexander,  104  N.  Y.  643,  10  N.  B. 
37.  A  party  cannot  avail  himself  of  that 
part  of  a  decree  which  Is  favorable  to  him, 
and  accept  its  benefit,  while  prosecuting  an 
appeal  to  reverse  such  portion  of  the  same 
decree  as  militates  against  him,  when  the 
acceptance  of  the  benefit  from  the  one  part 
is  Inconsistent  with  the  appeal  from  the 
other.  Moore  v.  Williams,  29  111.  App.  597; 
Albright  T.  Oyster,  60  Fed.  644,  9  O.  a  A. 
173;  Chase  v.  Driver,  92  Fed.  780,  34  0.  C. 
A.  668;  Webster-Glover  Lumber  &  Mfg.  CJo. 
V.  St  Croix  Co.,  71  Wis.  317,  36  N.  W.  864. 
'*The  defendant  could  not  proceed  to  enforce 
such  portions  as  were  In  his  favor,  and  ap- 
peal from  those  which  were  against  hlu). 
The  right  to  proceed  on  the  Judgment  and 
enjoy  its  fruits  and  the  right  of  appeal  were 
not  concurrent;  on  the  contrary,  were  total- 
ly Inconsistent.  An  election  to  take  one  of 
these  courses  was  therefore  a  renunciation 
of  the  other.**  Bennett  v.  Van  Syckel,  18 
N.  Y,  4S1.  So  connected  was  the  money 
with  the  order  sought  to  be  reversed  that 
Mullen  could  not  convert  it  to  his  use  with- 
out acquiescing  in  the  decree  against  him. 
*'If  a  party  to  an  action  acquiesces  in  a 
judgment  or  order  against  him,  he  thereby 
waives  his  right  to  have  such  judgment  or 
order  reviewed  by  an  appellate  court.'*  2 
Qyc  644.  Nothing  can  be  Implied  ftom 
Mullen's  voluntary  act  in  accepting,  with- 
out reservation,  what  the  decree  gave  him, 
bat  that  he  recognized  the  validity  of  the 
decree  against  him.  ''Any  act  on  the  part  of 
a  defendant  by  which  he  Impliedly  recog- 
nizes the  validity  of  a  judgment  against  him 
operates  as  a  waiver  of  his  right  to  appeal 
therefrom,  or  to  bring  error  to  reverse  It.** 
2  Cyc.  654.  *'A  person  who  does  a  positive 
act  which  according  to  its  natiural  Import  Is 
so  Inconsistent  with  the  enforcement  of  a 
right  in  his  favor  as  to  Induce  a  reasonable 
belief  that  such  right  has  been  dispensed 
with  will  be  deemed  to  have  waived  it.*'  29 
Am.  &  Bng.  Enc.  of  Law  (2d  Ed.)  1103.  It 
is  this  principle  of  acquiescence  and  waiver 
which  gives  existence  to  the  general  rule 
we  have  quoted.  True,  the  law  favors  ap- 
peaL  The  act  of  waiver  must  be  clear  and 
decisive.  And  it  has  been  authoritatively  said 
that  "no  waiver  or  release  of  errors  operat- 
ing as  a  bar  to  the  further  prosecution  of 
an  appeal  or  writ  of  error  can  be  implied 
except  from  conduct  which  is  Inconsistent 
with  the  claim  of  a  right  to  reverse  the 
Judgment  or  decree,  which  it  la  sought  to 
bring  in  review."  Embry  v.  Palmer,  107  U. 
S.  a  2  Sup.  Ct  25,  27  L.  Ed.  846.  This  court 
held  at  this  term  in  Shields  v.  Slmonton,  63 


S.  B.  972,  that  appellant's  act  did  not  amount 
to  a  waiver  of  appeal,  because  it  was  not  in- 
consistent, under  the  circumstances  presented, 
with  a  claim  of  right  to  reverse  the  decree. 
In  that  case  the  act  itself  had  in  its  pur- 
view the  continuance  of  the  appeal.  The 
force  of  the  act  was  expressly  contingent 
upon  the  result  of  the  appeal.  In  the  case 
now  before  us  it  Is  not  so.  No  other  import 
than  that  of  waiver  of  right  to  reverse  can 
be  implied  from  Mullen's  act  in  taking  that 
which  the  decree  gave  him.  It  was  his  priv- 
ilege to  accept  what  the  decree  offered  in  re- 
demption of  the  lot  from  his  claim  thereto. 
His  acceptance  of  the  offer  consummated 
this  redemption.  This  principle  of  waiver 
of  right  to  appeal  by  an  act,  without  reserva- 
tion, clearly  inconsistent  with  the  right,  is 
distinctly  acknowledged  in  the  dictum  of 
Judge  Haymond  in  Kable  v.  Mitchell,  9  W. 
Va.  520. 

Mullen,  when  he  was  awarded  his  appeal, 
plainly  had  no  right  to  it  Does  his  offer 
to  make  restitution  avail  him?  We  hold 
that  It  does  not.  Repayment  cannot  rein- 
state a  right  that  he  did  not  have.  More 
than  a  year  elapsed  between  his  acceptance 
of  the  money  decreed  to  him  and  his  taking 
this  appeal.  During  all  that  time  he  was 
enjoying  what  the  decree  had  given — ^a  re- 
turn of  the  money  he  had  invested  In  the 
claim  of  tax  title.  And  duriug  all  that  time, 
by  his  act,  he  was  causing  McKain  to  be- 
lieve that  all  litigation  affecting  his  lot  by 
reason  of  the  tax  sale  was  at  an  end.  Act- 
ing upon  this  belief,  McKain  had  a  right  to 
treat  the  property  as  clear,  to  make  improve- 
ments upon  It,  or  to  dispose  of  It  without 
risk  of  further  claim  thereto  by  Mullen  or 
depreciation  in  value  of  the  lot.  Shall  we 
now  change  the  situation  that  Mullen's  own 
act  brought  forth?  It  would  not  be  right 
to  do  so.  Mullen,  having  elected  to  adopt  a 
course  of  action,  must  be  confined  to  it,  so 
as  not  to  prejudice  McKain.  Ue  cannot  in 
fairness  revoke  his  acceptance  of  the  money 
and  his  positively  Implied  waiver  of  appeal. 
"A  party  waives  an  error  when  he  goes  by 
and  proceeds  in  the  case  with  other  matters, 
so  that  it  would  be  unjust  or  unfair  to  go 
back  and  take  advantage  of  it'*  Powell  on 
App.  Pro.  §  96.  We  assume  that  McKain 
relied  upon  the  waiver,  as  he  had  a  right  to 
do.  After  the  right  of  appeal  had  been  lost 
to  Mullen,  then  McKain  had  a  vested  right 
to  his  decree,  free  from  review.  No  further 
right  of  appeal  from  the  decree  can  be  con- 
ferred. 7  Cur,  Law,  130.  "In  some  deci- 
sions It  has  been  intimated  that  a  restitution 
of  the  money  collected  upon  a  judgment  re- 
stores the  right  to  appeal,  or  bring  error; 
but  in  those  Jurisdictions  where  the  ques- 
tion has  been  directly  passed  upon  it  has 
been  held  otherwise."  2  Oyc.  654.  "The 
appellant  cannot  revive  his  right  of  appeal, 
lost  by  acceptance  of  payment,  by  tendering 
the  money  received  back  to  the  appellee." 
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2  Enc.  of  PI.  &  Pr.  177..  Many  cases  that 
have  considered  this  point  so  hold.  Among 
them  are  Paine  v.  WooUey,  supra:  Dunham 
V.  Randall,  supra;  Portland  Con.  Co.  v. 
O'Neil,  24  Or.  54,  32  Pac  764;  Morgan  ▼. 
Ladd,  7  111.  414.  "Payment  produces  a  per- 
manent and  irrevocable  discharge,  after 
which  the  Judgment  cannot  be  restored  by 
any  subsequent  agreement,  nor  kept  on  foot 
to  cover  new  and  distinct  engagements." 
BYeeman  on  Judgments,  §  466. 

The  motion  is  sustained.  The  appeal  will 
be  dismissed. 

(65  W.  Va.  484) 

TOWN  OF  CAMERON  v.  HICKS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  20,  1909.) 

L  Pleadino  (S  84*)  —  Rules  of  Coit«ebuo- 

TION. 

In  their  general  nature,  the  rules  of  inter-, 
pretation  and  construction  applicable  to  plead- 
m^  are  the  bame  as  those  pertaining  to  other 
writings  and  documents. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  66;   Dec.  Dig.  }  34.*] 

2.  Plsadino  (S  21*)— CoNBTBucnon— Repug- 

NANCT. 

If  terms  used  in  a  declaration  signify  in 
the  abstract  something  different  from  what  they 
mean  when  read  with  the  context  or  as  a  part 
of  the  whole  instrument,  they  are  to  be  taken 
in  the  latter  sense.  To  vitiate  a  pleading  on  the 
ground  of  repugnancy,  the  conflict  or  inconsist- 
ency must  be  irreconcilahle.  If  the  intent  is 
clear,  nice  exceptions  are  ignored. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  44 ;   Dec  Dig.  |  21.*] 

8.  Executors  and  Admin laTBATOSS  ({  444*) 
—Actions    Aqainst— Dbolaration- Suffi- 

OIENOT. 

Though,  in  charging  an  administrator  in 
respect  to  a  debt  made  by  his  decedent,  it  is 
usual  to  allege  that  he  detains,  or  owes  and  de- 
tains, the  money,  the  omission  of  the  word  "de- 
tains" and  use  of  the  word  ''owes*'  only  do  not 
vitiate  a  declaration,  charging  the  defendant  as 
administrator  and  setting  forth  facts,  imposing 
liability    in   a   representative    capacity    only. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  $  1815;  Dec. 
Dig.  i  444.*] 

4.  Municipal  Corporations  (§  173*)— Offi- 
CEBs— Actions  on  Bonds— Declaration— 
Allegation  of  Demand. 

In  an  action  by  a  municipal  corporation  on 
the  bond  of  an  officer  thereof  for  the  recovery 
of  money  received  by  him  virtu te  officii^  it  is 
not  necessary  to  aver  presentation  to  him  for 
payment  of  an  order  drawn  for  the  amount  or 
service  upon  him  of  a  cop^  of  an  order  made 
and  entered  by  the  council,  requiring  him  to 
pay  it,  unless  such  mode  of  procedure  is  pre- 
scribed by  a  statute  or  ordinance,  or  stipulated 
in  the  contract 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  406;  Dec.  Dig.  § 
173.*] 

6.  Municipal  Corporations  (j  173*)— Offi- 
CERa— Actions  on  Bonds— Declaration- 
Allegation  OF  Demand. 

As  the  custody  of  public  funds  by  munici- 
pal officers  partakes  of  the  nature  of  a  bailment 
for  hire,  a  demand  for  payment  is  a  condition 


precedent  to  a  right  of  action  for  the  money* 
but,  in  the  absence  of  a  pre6crit>ed  or  stipulated 
form  of  demand,  it  suffices  to  aver  any  facts 
showing  authority  in  the  defendant  to  pay,  and 
a  desire  on  the  part  of  the  plaintiff  for  payment, 
known  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  406;    Dec  Dig.  i 

6.  Municipal    Corporations    (§    173*)— Of- 

FICERSr-ACTIONS     ON     BONDft— ALLEOATION 

OF  Demand. 

In  such  case.  It  Is  sufficient  to  aver  tha 
making  and  entry  of  an  order  by  the  town,  re- 
quiring payment  of  the  money  and  notice  there- 
of on  the  part  of  the  officer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ift  406;    Dec.  Dig.  i 

7.  Municipal  Corporations  (§  173*)— Offi- 
cers—Aotionb  ON  Bonds— Allegation  or 
Demand. 

As  a  municipal  corporation  can  move,  in 
respect  to  such  matters,  only  through  its  coun- 
cil or  governing  tribunal,  acting  as  a  body,  the 
declaration  should  allege  the  making  of  an  or- 
der to  pay. 

'  [Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  406;  Dec  Dig.  § 
173.*] 

&  Municipal  Corporations  (I  173*)— Offi- 
cers—Actions  ON  Bonds— Deolaration— 
Suffioiengt. 

Though  inartistic  and  variant  from  good 
form,  an  averment  that  the  town,  not  its  coun- 
cil, made  an  order  or  passed  an  ordinance,  is 
sufficient 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  406;  Dec  Dig.  § 
173.*] 

9.  Pleading  (|  21*)— Declaration- Incon- 
sistent ALLEGATIONS. 

If  there  be  joint  liability  on  the  part  of  a 
defendant  and  others  in  respect  to  dut^,  but,  for 
some  reason  disclosed  by  the  declaration,  a  sep- 
arate right  of  action  against  him,  aliegatiohs, 
applicable  to  all,  concerning  the  duty,  and  oth- 
ers, applicable  to  the  defendant  only,  pertain- 
ing to  the  remedy,  are  neither  inconsistent  nor 
objectionable  on  demurrer. 

[£2d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  44;   Dec  Dig.  §  21.*] 

10.  Depositaries  ({  10*)— Public  Monet- 
Insurer. 

For  reasons  of  public  policy  the  custodian 
of  public  money  is  held  liable  and  must  account 
therefor  as  a  debtor  or  insurer,  notwithstand- 
ing the  relation,  subsisting  between  him  and  the 
state  or  municipality,  is  substantially  that  of 
bailment  for  hire,  ana  no  loss  of  the  fund  oth- 
erwise than  by  an  act  of  God  or  the  public  en- 
emy, will  relieve  him  from  the  obligation  to  pay 
it  Loss  by  fire,  theft,  burglary,  bank  failure, 
or  the  like  does  not  relieve  him,  however  care- 
ful and  prudent  he  may  have  been. 

[E3d.  Note.— For  other  cases,  see  Deposita- 
ries, Cent  Dig.  §  23 ;  Dec.  Dig.  |  10.*] 

(Syllabus  by  the  Court) 

11.  Pleading  (§  21*)— "Repugnancy." 

Repugnancy  only  exists  where  a  sense  Is 
annexed  to  words  which  is  either  absolutely  in- 
consistent therewith,  or,  being  apparently  so, 
is  not  accompanied  by  anything  to  explain  or 
define  them. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  44;   Dec  Dig.  S  21.* 

For  other  definitions,  see  Words  and  PhraseSL 
vol.  8,  p.  7786.] 


•For  other  cases  see  same  topio  and  laotloa  NUMBBB  in  Dee.  4k  Am.  Digs.  1907  to  date,  4k  Roportor  Indoxw 
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Error  to  Circuit  Cknirt  Marshall  Ck>unt7. 

Action  by  the  Town  of  Cameron  against 
John  A.  Hicks,  as  administrator  of  the  estate 
of  C.  Y.  Benedum,  deceased.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

C.  C.  Newman,  for  plaintiff  in  error.  Mc- 
Camlc  &  Clarke,  for  defendant  in  error. 

POFFBNBAROER,  J.  The  town  of  Cam- 
eron recovered  a  Judgment  against  John  A. 
Hicks,  as  administrator  of  the  estate  of  C. 
Y.  Benednm,  for  the  sum  of  $3,484.77,  in  an 
action  of  debt  in  the  circuit  court  of  Mar- 
shall county,  on  a  submission  thereof  to  the 
court  in  lieu  of  a  Jury. 

The  overruling  of  the  demurrer  to  the  dec- 
laration, rejection  of  a  certain  plea,  and  the 
finding  on  the  evidence  are  the  subjects  of 
complaint.  The  grounds  of  demurrer  are: 
<1)  The  charge  is  that  the  defendant  owes, 
not  that  he  detains  or  owes  and  detains. 
<2)  The  allegation,  respecting  the  making  and 
service  of  an  order,  requiring  the  decedent 
to  pay  over  the  mon^,  are  insufficient 

Tested  by  the  facts,  the  declaration  sets 
forth  liability  in  a  representative  capacity 
only.  According  to  these,  the  town  issued 
and  sold  its  bonds  for  sewerage  purposes, 
and  placed  the  proceeds  thereof  in  the  hands 
of  T.  C.  Pipes,  dell  Nichols,  and  A.  E.  Fox, 
whom  it  had  appointed  its  bond  commission- 
ers. Benedum,  the  decedent,  became  surety 
on  the  bond  of  Fox  in  the  penalty  of  $4,000, 
the  condition  whereof  was  that  Fox  should 
faithfully  perform  the  duties  of  bond  com- 
missioner and  account  for  and  pay  over  all 
money  that  should  come  into  his  hands  by 
virtue  of  his  office.  Some  of  the  counts  say 
ho  received,  as  such  commissioner,  $3,300, 
and  othe^  that  he,  Pipes  and  Nichols,  as 
such,  received  $10,000,  and  charge,  as  » 
breach  of  the  condition,  the  nonpayment  by 
Fox  of  $3,255.56,  part  thereof,  after  demand 
therefor.  There  is  no  suggestion  of  a  dev- 
istavit,  and  the  charge  is  that  the  defendant 
•owes  Hie  money  as  administrator.  It  there- 
fore imports  an  obligation  in  that  capacity, 
And  no  other,  to  pay  it  Strictly  and  techni- 
cally speaking,  he  detains  the  money.  The 
word  "owes,"  standing  alone,  would  have  a 
broader  meaning,  but  it  must  be  read  in  con- 
nection with  other  parts  of  the  declaration. 
Its  true  meaning,  as  used  in  that  instrument, 
Is  determined,  not  by  its  torm  or  significa- 
tion in  the  abstract,  but  by  the  context.  In 
their  general  nature  the  rules  of  construc- 
tion applicable  to  pleadings  are  not  materi- 
ally different  from  those  pertaining  to  other 
documents  or  writings.  It  is  true  every- 
thing must  be  taken  most  strongly  against 
the  party  pleading,  but  this  maxim  is  opera- 
tive only  when  two  meanings  present  them- 
selves. If,  on  a  fair  and  reasonable  inter- 
pretation of  the  words  used,  no  ambiguity 
appears,  it  has  no  application.  1  Chitty  on 
pleading  (11th  Ed.)  237,  says;    "But,  in  ap- 
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plying  this  maxim,  the  other  rules  must  be 
kept  in  view,  and  particularly  those  relating 
to  the  degree  of  certainty  or  precision  re- 
quired in  pleading.  The  maxim  must  be  re- 
ceived with  this  qualification :  That  the  lan- 
guage of  the  pleading  is  to  have  a  reasonable 
intendment  and  construction;  and,  where 
an  expression  is  capable  of  different  mean- 
ings, that  shall  be  taken  which  will  support 
the  declaration,  etc.,  and  not  the  other, 
which  would  defeat  it  •  ♦  •  But,  if  it 
be  clearly  capable  of  different  meanings,  it 
does  not  appear  to  clash  with  any  rule  of 
construction,  applied  even  to  criminal  pro- 
ceedings, to  construe  it  in  that  sense,  in 
which  the  party  framing  the  charge  must  be 
understood  to  have  used  it,  if  he  intended 
that  his  charge  should  be  consistent  with 
itself.  •  «  *  And  if,  where  the  sense  may 
be  ambiguous,  it  is  sufficiently  marked  by 
the  context  or  other  means  in  what  sense 
they  were  intended  to  be  used,  no  objection 
can  be  made  on  the  ground  of  repugnancy, 
which  only  exists  where  a  sense  Is  annexed 
to  words  which  is  either  absolutely  incon- 
sistent therewith,  or,  being  apparently  so, 
is  not  accompanied  by  anything  to  explain 
or  define  them.  If  tfie  case  be  clear,  nice 
exceptions  ought  not  to  be  regarded."  We 
applied  this  principle  in  Ceranto  v.  Trimboli, 
63  W.  Va.  340,  60  S.  E.  138.  From  what  has 
been  said  it  must  be  apparent  that  the  use 
of  the  word  "owes"  and  the  omission  of  the 
word  "detains"  constitute  nothing  more  than 
a  formal  defect,  if,  indeed,  any  at  all.  It 
amounts  to  a  departure  from  the  customary 
form  of  allegation,  an  Immaterial  matter, 
if  the  declaration  is  sufficient  in  substance 
and  certain  to  a  "certain  intent  in  general." 
The  allegation  as  to  the  order  to  pay  over 
the  money  is  that  the  town  of  Cameron  on 
a  certain  day  made  an  order  requiring  the 
three  commissioners,  not  Fox  alone,  to  pay 
it  to  the  town  sergeant,  naming  him,  and  that 
the  latter  had  notice  thereof.  The  first  and 
second  counts  say  Fox  alone  received  $3,800 ; 
while  the  third  charges  all  three  with  $10,- 
000.  As  to  the  first  and  second,  an  order 
binding  all  three  would  bind  Fox;  for  the 
fund  in  his  possession  was  subject  to  the 
control  and  disposition  of  the  council,  and  in 
a  certain  sense  his  custody  thereof  and  action 
relating  thereto  were  the  custody  and  action 
of  all  three.  In  both  of  these  counts  it  ap- 
pears that  these  three  persons  were  named 
in  the  ordinance  authorizing  the  issuance 
and  sale  of  the  bonds  as  commissioners  to 
dispose  of  them  and  receive  the  proceeds,  in 
pursuance  of  which  the  bond  sued  on  was 
executed.  This  made  them  Joint  commis- 
sioners, and  the  acts  of  each  were  prima 
facie  the  acts  of  all  in  respect  to  the  man- 
agement and  control  of  the  fund  under  the 
direction  of  the  council.  The  third  count  is 
consistent  with  the  charge.  It  charges  all 
with  the  receipt  of  $10,000  and  the  issuan^ 
of  an  order  requiring  all  to  pay  it  oyer. 
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In  respect  to  the  averments  of  notice  and 
demand  for  payment,  the  criticism  is  more 
dlfficolt  to  answer.  The  first  count  says  the 
bond  commissioners  and  the  administrator 
had  notice  of  the  making  of  the  order,  and 
tJiat  the  money  had  been  demanded  of  Fox 
and  his  administrator ;  second,  that  Fox  had 
notice  of  the  making  of  the  order,  and  that 
the  money  had  been  demanded  of  him  as 
bond  commissioner;  and,  the  third,  that  he 
had  notice  of  the  making  of  the  order,  and 
the  snm  of  $10,000  had  been  demanded  of  the 
bond  commissioners.  In  none  of  them  Is  it 
charged  that  the  order  to  pay  over  made  by 
the  council  was  presented  to,  or  served  upon, 
any  of  the  commissioners.  Necessity  of  aver- 
ment of  presentation  for  payment  of  an  or- 
der drawn  on  the  commissioners  in  favor  of 
the  sergeant  or  service  of  a  copy  of  the  order 
entered  on  the  minutes  of  the  council,  direct- 
ing payment,  is  predicated  oit  the  principles 
declared  in  State  v.  Hayes,  30  W.  Va.  107, 
8  S.  B.  177.  An  examination  of  that  case, 
however,  discloses  the  basis  of  the  decision 
to  be  the  statutory  provisions,  prescribing  the 
mode  of  disbursement  of  county  and  district 
funds  by  county  and  district  treasurers,  and 
positively  Inhibiting  payment  otherwise  than 
on  orders  or  Judgments  and  decrees.  These 
provisions  are  not  in  terms  applicable  to  the 
officers  of  municipal  corporations,  and  the 
mode  of  disbursement  of  the  funds  of  such 
corporations  seems  to  be  left,  by  the  general 
statute  (chapter  47,  Ck)de  1899  [Code  1906, 
IS  1841-1910]),  as  a  subject  for  determination 
and  regulation  by  ordinances  of  the  council. 
The  declaration  does  not  disclose  any  provi- 
sions of  the  ordinance  by  or  under  which 
the  commissioners  were  appointed,  defining 
their  powers,  duties,  or  rights  as  against  the 
town,  except  in  the  general  manner  already 
Indicated.  It  only  says  an  ordinance  passed 
by  the  council  under  which  they  were  ap- 
pointed and  requiring  them  to  execute  bonds 
was  ratified  by  the  voters  at  a  special  elec- 
tion, and  they  executed  the  official  bonds, 
sold  the  municipal  bonds,  received  the  mon- 
ey, and  failed  to  pay  over  a  part  of  it  on  de- 
mand after  an  order  had  been  made  and  en- 
tered of  record,  requiring  them  to  do  so,  and 
of  which  they  had  notice.  Nor  is  any  other 
ordinance  set  forth  prescribing  a  particular 
mode  of  accounting  or  disbursement  Wheth- 
er any  such  ordinance  provisions  exist  we 
are  unable  to  say.  The  prevailing  rule  is 
that  courts  other  than  those  of  the  munic- 
ipality will  not  take  Judicial  notice  of  city 
ordinances.  Smith,  Munic.  Cor.  |  556,  note 
422;  Dili.  Munic.  Cor.  §§  83,  413.  In  the  ab- 
sence of  statutory  or  other  provisions  intro- 
ducing into  the  contract  between  the  decedent 
and  the  town  covenants  or  conditions  impos- 
ing upon  the  latter  the  duty  to  perform  con- 
ditious  precedent  to  the  right  of  action,  and 
specifying  the  manner  of  performance,  a  gen- 
eral demand,  sufficient  to  terminate  a  bail- 
ment, if  it  were  a  mere  bailment,  is  sufficient. 
It  is  not  perceived  how  anything  more  could 


be  required.  If  we  should  say  the  demand 
must  be  made  In  a  particular  way,  that  would 
render  a  demand  made  In  any  other  form 
ineffectual,  and  there  is  no  reason  for  our 
giving  preference  to  one  form  or  mode  over 
another.  If  the  plaintiff  had  assumed  the 
necessity  of  making  and  averring  the  demand 
in  a  particular  manner,  it  could  only  have 
surmised  or  guessed  at  what  in  the  opinion 
of  this  court  that  manner  would  be,  and  pro- 
ceeded at  its  peril.  On  the  other  hand,  the 
averment  of  a  demand  in  general  terms,  stat- 
ing sufficient  facts  to  enable  the  court  to  see 
that  payment  was  requested,  not  a  mere  cod- 
elusion  of  law,  admits  evidence  to  prove  it, 
and  exposes  the  defendant  to  no  danger  what- 
ever, since  the  court  may  be  trusted  to  say 
whether  the  facts  stated  amount  to  a  request. 
In  other  words,  while  no  particular  form  of 
demand  is  necessary,  and  it  is  not  sufficient 
merely  to  say  the  plaintiff  demanded  pay- 
ment, it  does  suffice  to  aver  facts  from  which 
the  court  may  see  that  payment  was  request- 
ed. Such  a  request  by  a  town  council  must 
necessarily  differ  in  form  from  one  made  by 
an  individual,  since  it  must  act  officially  and 
as  a  body.  Its  action  is  always  evidenced  or 
manifested  by  the  adoption  of  a  motion,  or- 
der, resolution,  or  ordinance.  As  this  is  es- 
sential, it  should,  of  course,  be  averred,  and, 
as  such  action  could  be  taken  in  the  absence 
of  the  agent  having  the  custody  of  the  funds, 
notice  to  him  of  the  action  taken  should  be 
alleged.  This  seems  to  be  all  the  rule  de- 
clared in  Board  v.  Parsons,  22  W.  Va.  308» 
requires.  In  that  case  the  board  of  educa- 
tion made  an  order  requiring  the  sheriff  to 
pay  its  school  funds  to  his  successor  and 
caused  a  copy  of  it  to  be  served  on  him,  and 
the  court  said  it  thereupon  became  his  duty 
to  pay  the  money.  Authority  to  pay  and  no- 
tice thereof  and  of  the  desire  of  the  board 
that  payment  be  made  seem  to  have  been  re- 
garded as  amply  sufficient  to  confer  a  right 
of  action.  Nor  do  we  think  any  particular 
form  of  notice  essential.  No  statute  nor  or- 
dinance prescribes  it  The  case*  last  cited 
does  not  go  so  far  as  to  say  that  knowledge 
of  the  order  to  pay  over  the  money  derived 
otherwise  than  from  the  service  of  a  copy 
thereof  would  not  be*  sufficient  All  it  de- 
cides in  this  respect  is  that  the  making  of 
the  order  and  service  of  a  copy  thereof  is 
sufficient.  That  any  other  form  of  notice 
would  be  insufficient  is  neither  suggested 
nor  implied. 

It  is  equally  unimportant  and  immaterial 
in  our  opinion  that  some  of  the  counts  aver 
notice  to  Fox  only  and  his  administrator, 
while  the  others  aver  notice  to  all  three  of 
the  bond  commissioners.  Notice  to  one  would 
bind  them  all.  They  acted  as  a  body,  and 
all  stood  on  the  same  footing ;  no  one  of  the 
three  holding  a  superior  position  to,  or  one 
of  authority  over,  the  others.  They  were  all 
responsible  and  legally  bound  to  see  that  the 
trust  was  faithfully  executed.  One  of  them 
called  upon  for  the  performance  of  a  trust 
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duty  that  he  could  not  perfonn  without  the 
aid  of  the  others  was  bound  to  procure  their 
assistance,  or  at  least  request  it,  and  his  re- 
quest would  convey  notice.  It  Is  said  the 
averment  of  an  order  directing  all  three  of 
the  commissioners  to  pay  over  the  fund  in  the 
counts  in  which  Fox  alone  is  charged  with 
having  received  money  vitiates  those  counts. 
We  are  unable  to  concur  in  this  view.  These 
counts  make  the  bond  commissioners  joint 
oflScials,  and  this  character  is  not  changed  by 
tl^e  averment  that  Fox  alone  received  or  had 
In  his  hands  part  of  the  money,  or  was  liable 
to  be  proceeded  against  separately  by  reason 
of  his  having  given  a  separate  bond.  His  lia- 
bility was  one  thing  and  the  security  for  the 
faithful  performance  of  his  duty  a  diiferent 
thing.  In  charging  him  jointly  with  his  asso- 
ciates in  respect  to  liability,  and  charging 
him  separately  in  respect  to  remedy  and  the 
security  he  gave,  there  is  no  inconsistency. 
The  differences  in  statement  are  plainly  ref- 
erable to  the  difTerence  in  status  as  regards 
liabUity  and  remedy.  An  order  directed  to 
all  requiring  payment  gave  a  right  of  action 
as  to  all,  and  the  execution  of  separate  bonds 
gave  a  right  to  separate  actions  to  enforce 
the  Uability. 

Another  ground  of  criticism  is  found  in  the 
averQient  as  to  the  form  of  the  order ;  it  be- 
ing stated,  not  that  the  council  of  the -town 
made  and  entered  the  order,  but  that  the 
town  of  Cameron  made  and  entered  it  We 
think  this  averment  is  sufficient  A  valid  or- 
der could  only  be  made  by  the  council.  The 
town,  as  a  corporation,  could  not  act  other- 
wise than  by  its  council.  The  council  is  an 
agency  or  instrumentality  through  which  it 
acts.  What  it  does  by  its  agent  it  does  itself 
in  contemplation  of  law.  If  the  making  of 
the  order  by  the  council  had  been  alleged,  the 
legal  effect  would  be  that  the  town  had  made 
the  order.  This  is  the  primary  or  ultimate 
fact  The  means  by  which  it  was  effected  is 
mere  evidence,  which  need  not  be  pleaded. 
Yeager  v.  Bluefleld,  40  W.  Va.  484,  21  S.  B. 
752;  Lydick  v.  Baltimore  &  Ohio  Ry.  Co.,  17 
W.  Va.  427;  Waggener  v.  Point  Pleasant,  42 
W.  Va.  7d8,  800,  26  S.  B.  352. 

The  rejection  of  plea  No.  3  and  the  finding 
on  the  evidence  may  be  considered  together. 
The  plea  was  one  of  confession  and  avoid- 
ance, showing  that  the  money  in  question  had 
been  deposited  by  the  commissioners  in  a 
certain  bank  which  had  failed,  and  thereby 
inflicted  a  loss  which,  it  is  claimed,  the  com- 
missioners cannot  be  required  to  make  up. 
It  proceeds  upon  the  legal  principle  of  bail- 
ment for  hire,  averring  the  duty  of  the  com- 
missioners to  have  been  only  that  of  keeping 
or  preserving  the  fund  for  the  use  of  the 
town.  The  evidence  is  in  conformity  with 
the  rejected  plea,  and  the  contention  is  that 
the  loss  of  the  fund  in  that  way  should  ex- 
onerate the  comml3sioners ;  no  misconduct 
nor. lack  of  care  on  their  part  being  disclosed. 
The  question  thus  presented  is  purely  one  of 


law,  namely,  whether  the  bond  commissioners 
were  bailees  for  hire,  charged  with  ordinary 
prudence,  diligence,  and  care  for  the  safety 
of  the  fund  or  sureties,  bound  to  account  for 
and  pay  over  unless  prevented  by  an  act  of 
God  or  the  public  enemy.  By  the  great 
weight  of  authority,  the  custodian  of  public 
money  is  not  a  bailee,  bound  only  to  the  exer- 
cise of  a  high  degree  of  care,  prudence,  and 
diligence  for  its  safety,  and  excusable  for  the 
loss  thereof  by  fire,  robbery,  theft,  or  bank 
failure,  when  such  loss  is  not  in  any  sense 
due  to  negligence  or  misconduct  on  his  part, 
but  a  debtor  and  insurer  to  the  extent  of  the 
amount  received,  excusable  for  no  losses  ex- 
cept those  resulting  from  acts  of  God  or  the 
public  enemy.  Some  decisions  hold  the  con- 
trary, but  they  are  comparatively  few  in 
number.  In  New  York  the  declarations  of 
the  courts  were  for  many  years  somewhat 
contradictory  and  inconsistent,  but  in  Til- 
linghast  V.  Merrill,  151  N.  Y.  135,  45  N.  B. 
375,  34  L.  R.  A.  67a  56  Am.  St  Rep.  612,  the 
previous  decisions  were  reviewed  and  discuss- 
ed, and  the  question  settled  in  conformity 
with  the  weight  of  authority  throughout  the 
country.  In  Alabama,  Maine,  South  Caro- 
lina, and  Louisiana  the  courts  adhere  to  the 
rule  of  common-law  liability,  treating  the  of- 
ficer as  a  bailee  for  hire.  But  in  practically 
all  of  the  other  states  in  which  the  question 
has  been  presented  the  decisions  hold  the 
officer  to  the  rule  of  strict  liability.  State  v. 
Clarke,  78  N.  a  256;  Inhabitants  v.  Haz- 
zard,  12  Cush.  (Mass.)  113,  59  Am.  Dec.  171 ; 
Inhabitants  v.  McBachron,  33  N. .  J.  Law, 
330;  Board,  etc.,  v.  Jewell,  44  Minn.  427,  46 
N.  W.  914,  20  Am.  St  Rep.  586;  County 
Com'r  V.  Lineberger,  3  Mont  231,  35  Am. 
Rep.  462;  State  v.  Harper,  6  Ohio  St  607, 
67  Am.  Dec.  363;  State  v.  Nevin,  19  Nev. 
162,  7  Pac.  650,  3  Am.  St  Rep.  873 ;  State  v. 
Moore,  74  Mo.  418,  41  Am.  Rep.  322;  Taylor 
Township  v.  Morton,  37  Iowa,  550;  Rock  v. 
Stinger,  36  Ind.  346;  Clay  County  v.  Simon- 
sen,  1  Dak.  403,  46  N.  W.  592;  Lowery  v. 
Polk  County,  51  Iowa,  60,  49  N.  W.  1049,  83 
Am.  Rep.  114;  Nason  v.  Poor  Directors,  126 
Pa.  445,  17  Atl.  616;  State  v.  Powell,  67  Mo. 
395,  29  Am.  Rep.  512;  Perley  v.  Muskegon 
County,  32  Mich.  132,  20  Am.  Rep.  637.  The 
decisions  of  the  United  States  Supreme  Court 
are  uniform  to  the  same  effect  Boyden  v. 
United  States,  18  WalL  17,  20  L.  Ed.  527; 
United  States  v.  Prescott,  3  How.  578,  11  L. 
Ed.  734 ;  United  States  v.  Thomas,  15  Wall. 
337,  21  li.  Ed.  89;  Smith  v.  United  States, 
188  U.  S.  156»  23  Sup.  Ct  279,  47  L.  Ed. 
425;  American  Surety  Co.  t  Pauly,  170  U. 
S.  133,  18  Sup.  Ct  552,  42  L.  Ed.  977.  In 
some  instances  the  courts  have  excepted  such 
custodians  from  the  oonmion-Iaw  rule  on 
the  ground  of  statutory  duties  imposed.  In 
others,  including  the  federal  decisions,  the 
ground  of  the  exception  is  the  express  con- 
tract in  the  bond  to  account  for  and  pay  over 
the  money,  and  in  still  others  the  rule  of 
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strict  liability  is  based  solely  upon  public 
policy,  the  courts  declaring  that  the  public 
good  will  be  better  subserved  and  the  public 
Interests  safeguarded,  and  that  the  danger 
of  loss  through  fraud  and  imposition  by 
means  of  simulated  robberies,  thefts,  bur- 
glaries, and  fires  under  the  operation  of  the 
common-law  rule  is  so  great  as  to  Justify  and 
demand  a  stricter  rule,  even  though  It  occa- 
sionally results  in  hardship  and  injustice. 
After  a  careful  consideration  of  the  matter, 
we  are  of  the  opinion  that  the  reasons  of  pub- 
lic policy  advanced  In  support  of  the  rule  of 
strict  liability  amply  Justify  its  adoption. 

It  follows  from  what  has  been  said  that 
the  Judgment  must  be  affirmed. 

Affirmed. 


(65  W.  Va.  6S1) 

EASTERN  OIL  CO.  v.  COULEHAN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  27,  1909.) 

1.  Equity  (8  46*)— Adequacy  of  Defense  at 
Law. 

Although  one  have  a  defense  at  law,  yet  if 
it  be  doubtful,  and  he  has  also  an  equitable  de- 
fense, and  his  defense  at  law  would  not  be  as 
complete,  adequate,  and  certain  as  in  a  court 
of  equity,  be  should  not  be  required  to  relin- 
quish his  equitable  right  or  defense  and  to  de- 
pend solely  on  his  defense  at  law. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §§  151,  152;   Dec.  Dig.  §  46.*1 

2.  Equity  (§  43*)  —  Right  to  Sub  —  Action 
Pending  at  Law. 

A  defendant  at  law.  having  a  legal  defense 
to  an  action  and  a  distmct  ground  for  equita- 
ble relief  against  the  plaintlfiTs  claim,  may 
bring  his  suit  in  equity  without  waiting  for  the 
determination  of  the  action  at  law,  and  may, 
without  being  compelled  to  waive  his  legal  de- 
fense by. confessing  judgment  or  otherwise,  have 
a  hearing  in  a  court  of  equity  on  the  merits  of 
his  cas6,  and  a  decree  for  the  proper  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  $§  121,  164;    Dec  Dig.  S  43.*] 

3.  Mines  and  MiNEBAiiS  (§  78%*)  —  Leases 
— Constbuotion. 

Where,  in  a  lease  for  oil  and  gas,  there  Is 
a  habendum  **to  have  and  to  hold  the  same  un- 
to the  lessee  for  the  term  of  five  years  from  this 
date,  and  as  much  longer  as  oil  or  gas  is  pro- 
duced or  the  rental  paid  thereon,"  and  whereby, 
in  order  to  extend  the  term  of  such  lease  as 
provided,  oil  or  gas  is  required  to  be  produced 
within  such  five  years*  limitation,  the  date  of 
the  lease  should  be  excluded  in  the  computation 
of  time,  unless  it  is  plainly  manifest  therefrom 
that  it  should  be  included. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  8  200;   Dec  Dig.  §  73%.*] 

4.  Mines  and  Minerals  (§  78*)— Discovery 
OF  Oil  OR  Gas— Effect. 

The  discovery  of  oil  or  gas  under  a  lease 
giving  right  of  exploration  and  production,  un- 
less there  is  something:  in  the  lease  manifesting 
a  contrarjr  intention,  is  sufiSdent  to  create  vest- 
ed estate  in  the  lessee  in  the  exclusive  right  to 
Eroduce  oil  or  gas  provided  for  therein — a  right, 
owever,  which  may  be  lost  by  abandonment, 
by  failure  to  produce  oil  or  gas,  or  pursue  the 
work  of  production,  or  development  or  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  205;  Dec.  Dig.  §  78.*] 


5.  Mines  and  Minerals  (|  78*}— Rigiit  to 
Produce— Abandonment  of  Forfeiture. 

Such  right,  once  vested  by  discovery  of  oil 
or  gas  in  an  upper  sand,  will  not  be  lost  if  the 
lessee  continues  to  drill  deeper  in  search  of  oil 
or  gas  in  a  lower  sand,  although  he  does  not 
succeed  in  finding  oil  in  the  lower  sand  within 
the  limitation  prescribed  by  the  lease;  but,  if 
oil  or  gas  be  not  found  in  the  lower  strata,  pro- 
duction from  the  upper  sand  could  not  long  be 
deferred  without  incurring  the  penalty  of  aban- 
donment or  forfeiture  if  forfeiture  be  prescribed. 
[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  205;   Dec.  Dig.  i§  7&*] 

6.  Contracts  (§  294*)  —  Substantial  Per- 
formance. 

Where,  before  the  time  has  expired  for  the 
performance  of  a  contract,  there  has  been  such 
a  substantial  compliance  therewith  by  a  party 
thereto  that  gross  injustice  would  be  done  him 
by  denying  him  relief,  equity  will  grant  him  re- 
lief as  from  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1361;   Dec.  Dig.  I  294.*] 

(Syllabus  by  the  Court) 

7.  Evidence  (§  7*)— Judicial  Notice. 

Judicial  notice  will  be  taken  that  gas,  un- 
like oil,  cannot  bo  brought  to  the  surface  and 
stored  to  await  a  market  for  it,  but  must  re- 
main in  the  ground,  and,  unless  allowed  to 
waste  away,  taken  out  only  as  and  when  pro- 
ducer may  be  able  to  find  a  customer. 

[Ed.  Note.— For  other  cases,  see  Evidence* 
Cent.  Dig.  §  6;   Dec.  Dig.  §  7.*1 

Appeal  from  Circuit  Court,  Doddridge 
County. 

Bill  by  the  Eastern  OU  Company  against 
John  C.  Coulehan  and  others.  Decree  for 
defendants  and  complainant  appeals.  Re- 
versed and  rendered. 

W.  S.  Stuart  and  Van  Winkle  &  Ambler,  for 
appellant    J.  V.  Blair  and  G.  W.  Farr,  for 

appellees. 

MILLER,  P.  August  8,  1901,  defendant 
and  wife  executed  and  delivered  to  West 
Union  Gas  Company  a  lease,  which  on  the 
same  day  It  assigned  to  plaintiff,  and  where- 
by, In  consideration  of  $250  and  other  valu- 
able considerations,  the  said  lessors  granted 
and  demised  unto  said  lessee  all  the  oil  and 
gas  in  and  under  a  tract  of  118  acres  in 
Doddridge  coimty,  and  also  said  tract  of 
land  for  the  purpose  and  exclusive  right  of 
operating  thereon  for  oil  and  gas,  together 
with  other  rights  usually  appertaining  to 
such  leases,  and  containing  this  habendum: 
"To  have  and  to  hold  the  same  unto  the  lessee 
for  the  term  of  five  years  from  this  date,  and 
as  much  longer  as  oil  or  gas  is  produced,  or 
the  rental  paid  thereon."  The  lease  also 
stipulates:  That  the  lessor  shall  be  paid  a 
royalty  of  one-eighth  part  of  all  the  oil  pro- 
duced and  saved,  and  thereafter  at  the  rate 
of  $200  yearly  for  each  gas  well  as  long  as 
gas  therefrom  is  sold,  payable  within  60  days 
after  commencing  to  use  gas  therefrom ;  the 
lessor  to  have  gas  for  his  dwelling  from  any 
gas  well  free  by  making  connections,  and^ 
in  case  no  well  shall  be  completed  within 
three  months  from  the  date  thereof,  the  same 
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to  become  absolutely  void  and  of  no  fur- 
ther effect  whatever  on  either  party,  unless 
the  lessee  shall  pay  for  further  continuances 
of  the  privileges  therein  mentioned  the  sum 
of  $50  quarterly,  payable  in  advance  until 
a  well  shall  be  completed.  That  the  lessee 
may  at  any  time  reconvey  the  premises 
•thereby  granted"  and  thereupon  be  forever 
discharged  from  all  liability  to  the  lessors 
under  any  and  every  provision  thereof  ac- 
cruing after  such  reconveyance  and  the  in- 
strument be  no  longer  binding  on  either  par- 
ty. In  Ohio  a  lease  of  this  cliaracter,  for 
a  consideration,  with  granting  clause,  a  ha- 
bendum, a  condition  subsequent  or  defea- 
sance clause,  and  a  surrendering  clause,  is 
held  to  be  a  lease  and  not  merely  a  license. 
Brown  v.  Fowler,  65  Ohio  St  507,  521,  63 
N.  E.  76,  citing  Woodland  Oil  Co.  v.  Craw- 
ford, 55  Ohio  St  161,  44  N.  E.  1093,  34  L. 
B.  A.  62,  and  Martin  v.  Jones,  62  Ohio  St 
619,  525,  57  N.  E.  288.  In  this  state  and  in 
Pennsylvania  such  leasea  are  generally  treat- 
ed as  mere  licenses  vesting  no  estate;  the 
title  thereto,  both  as  to  the  period  of  years 
and  the  term  thereafter,  remaining  inchoate 
and  contingent  on  the  finding  of  oil  and  gas. 
Crawford  v.  Ritchey,  43  W.  Va.  252,  27  S. 
B.  220;  Steelsmith  v.  Qartlan,  45  W.  Va. 
27,  29  S.  E.  978,  44  L.  R.  A.  107;  Headley 
▼.  Hoopengarner,  60  W.  Va.  626,  55  S.  E. 
744. 

The  plaintiff,  having  paid  the  cash  con- 
Bideration,  entered,  and  regularly  paid  the 
quarter  annual  installments  of  rent  in  ad- 
vance for  the  full  period  of  five  years,  but 
did  not  begin  the  work  of  drilling  for  oil  or 
gas  until  June,  1906,  after  the  last  quarter 
had  begun.  It  owned  other  leases  adjoining 
and  in  the  same  neighborhood,  on  some  of 
which  it  had  put  down  wells,  the  wells  drill- 
ed, defining  defendant's  land  as  gas,  but  not 
oil,  producing  territory..  We  take  Judicial 
notice  that  gas,  unlike  oil,  cannot  be  brought 
to  the  surface  and  stored  to  await  a  market 
for  It,  but  must  remain  in  nature's  store- 
house, and,  unless  allowed  to  waste  away, 
taken  out  only  as  and  when  the  producer 
may  be  able  to  find  customers  to  take  and 
consume  It 

Plaintiff,  having  then  invested  In  bonus 
money  and  rentals  $1,200,  in  June,  1906,  be- 
gan a  well  on  defendant's  land,  and  about 
July  20th  struck  gas  in  the  salt  sand  at  the 
depth  of  about  1,240  feet,  wbich,  when 
gauged  and  tested,  showed  a  capacity  of 
about  3,000,000  cubic  feet  per  day.  After 
striking  this  gas,  however,  he  concluded  to 
go  deeper,  to  the  lower  or  Indian  sand.  The 
well  was  begun  in  ample  time  to  have  com- 
pleted it  in  the  lower  sand,  but  shortage  of 
water,  due  to  the  drought,  caused  a  delay  of 
several  days.  Finding  the  time  growing 
short,  and  defendant  declining  to  extend  the 
term  except  upon  terms  deemed  oppressive, 
orders  were  given  the  drillers  to  work  on 
Sunday.     The  defendant  seeing  the  drillers 


at  work  suggested  that  they  were  laying 
themselves  liable  to  arrest  and  conviction 
for  working  on  Sunday,  and  they  were  fright- 
ened away  and  refused  to  work.  Thirty  min* 
utes,  about,  after  midnight  of  August  2,  1906, 
defendant,  with  witnesses,  appeared  at  the 
well,  where  the  drillers  were  at  work  on  the 
night  tower,  and,  inquiring  of  and  being  in- 
formed by  them  that  the  well  was  not  yet 
completed  in  the  lower  sand,  notified  them 
that  the  lease  had  expired  at  midnight,  that 
the  rights  of  lessee  had  ceased,  and  that  all 
from  that  time  would  be  treated  as  trespass- 
ers. The  drillers,  in  the  absence  of  the  own- 
ers, stopped  drilling,  went  home,  and  went 
to  bed,  and  work  was  not  resumed  until  noon 
of  August  3d,  a  loss  of  about  12  hours  in 
time.  Tlie  drilling  then  begun  was  contin- 
ued until  shortly  before  1  o'clock  of  August 
4th,  when  gas  in  immense  quantities  was 
struck  in  the  Indian  sand;  the  only  interrup- 
tion being  the  second  appearance  of  the  de- 
fendant with  witnesses  shortly  after  the  pre- 
vious midnight  to  again  notify  the  drillers 
that  the  lease  had  then  expired  and  order- 
ing them  off  the  premises.  The  plaintiff  hav- 
ing refused  to  vacate  the  premises,  the  de- 
fendant on  August  4,  1906,  instituted  against 
the  plaintiff  in  the  circuit  court  of  Doddridge 
county  a  suit  in  unlawful  detainer  to  recover 
possession  of  the  property. 

On  December  8,  1906,  the  plaintiff  upon  Its 
original  bill  obtained  from  said  circuit  court 
of  Doddridge  county  an  injunction  protect- 
ing it  in  the  possession  and  occupancy  of 
said  land,  and  enjoining  defendant  from  in 
any  manner  interfering  with  any  of  its  rights 
specified  in  said  lease  of  August  8,  1901,  and 
from  In  any  manner  interfering  with  it  in 
the  use,  occupancy,  and  operation  of  said 
land  for  oil  and  gas  purposes  under  said 
lease,  and  also  from  prosecuting  his  said 
action  of  unlawful  detainer  until  plaintiff's 
rights  under  said  lease  should  be  settled  and 
determined  In  this  suit,  and  until  the  further 
order  of  the  court  The  further  prayer  of 
the  bill  was  on  the  grounds  alleged  that  the 
court  would  decree  plaintiff  vested  with  the 
title  to  and  interest  in  all  the  oil  and  gas  ac- 
cording to  and  subject  to  the  terms  of  said 
lease,  and  that  the  said  lease  be  held  firm 
and  valid.  At  January  rules,  1907,  the  plain- 
tiff filed  an  amended  bill  amplifying  the 
grounds  of  relief  alleged  in  the  original  bill, 
renewing  the  prayer  thereof,  and  upon  hear- 
ing upon  said  original  and  amended  bill  and 
the  separate  answer  of  John  C.  Coulehan 
thereto,  and  upon  the  depositions  and  proofs 
taken  and  filed  in  the  cause,  the  decree  of 
September  7,  1907,  appealed  from,  was  pro- 
nounced by  the  circuit  court,  whereby  the 
court,  being  of  opinion  that  the  evidence  did 
not  sustain  the  material  grounds  for  relief  al- 
leged, decreed  that  said  injunction  be  wholly 
dissolved,  the  plaintifiTs  original  and  amend- 
ed bills  dismissed,  but,  though  expressing  no 
opinion  as  to  the  production  of  gas  in  the 
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Bait  sand,  reserved  to  plaintiff  the  right  to 
interpose  the  same  as  a  defense  to  said  ac- 
tion of  unlawful  detainer. 

The  grounds  for  relief  alleged  and  especial- 
ly relied  upon  by  plaintiff  are :  (1)  That  hav- 
ing, for  the  consideration  paid  and  acknowl- 
edged, purchased  the  lease,  promptly  paid  all 
the  bonus  and  rental  money  for  the  full  term 
of  five  years,  and  within  that  period  having 
actually  discovered  and  produced  gas  In  the 
salt  sand,  it  thereby  acquired  a  vested  estate 
in  and  the  right  to  produce  oil  and  gas  ac- 
cording to  the  provision  of  the  lease.  (2) 
That  whether  or  not  the  first  ground  be  good 
it  could,  and  but  for  the  alleged  Improper 
conduct  and  interference  of  defendant  it 
would,  have  discovered  and  produced  gas  in 
the  Indian  sand  before  the  five  years  expired. 

The  defendant  relies  upon  the  theories :  (1) 
That  even  if  oil  and  gas  was  discovered  in 
the  salt  sand  in  July,  it  was  not  utilized,  but 
abandoned,  evidenced  by  drilling  deeper,  pull- 
ing the  casing,  whereby  it  was  drowned  out 
by  the  water,  and  defendant  thereby  deprived 
of  the  use  of  the  gas  therefrom  for  domestic 
purposes  according  to  the  terms  of  the  lease. 
<2)  That  by  the  provision  of  the  lease  the 
term  of  five  years  expired  at  midnight  of 
August  2d,  and  not  as  plaintiff  claims  at  mid- 
night of  August  8,  1906,  and  that  there  was 
no  such  Interference  on  his  part  with  the 
completion  of  the  well  in  the  Indian  sand 
within  the  five  years,  as  claimed  by  him,  «8 
to  entitle  plaintiff  at  law  or  in  equity  to  an 
extension  of  time,  and  that  therefore  the 
rights  of  plaintiff  under  the  lease  were  whol- 
ly terminated  at  midnight  of  August  2d,  if 
not  then  certainly  at  midnight  of  August  Sd. 
(^  That  equity  has  no  Jurisdiction  of  the 
subject-matter  of  plaintiff*s  bill. 

By  its  decree  the  court  below  was  manifest- 
ly of  the  opinion  that  the  bill  presented  no 
grounds  of  equitable  relief,  and  that  what- 
ever rights,  if  any,  plaintiff  acquired  by  its 
alleged  discovery  of  gas  within  the  five  years, 
was  available  at  law  as  a  defense  to  defend- 
ant's suit  of  unlawful  detainer,  wherefore  its 
reservation  in  the  said  decree.  If  plaintiff's 
rights  depended  solely  on  discovery  of  gas 
in  the  first  sand,  there  would  be  force  in  this 
view  of  the  court,  although  Jurisdiction  in 
equity  to  settle  all  questions  as  to  the  validi- 
ty and  priority  of  leases,  for  oil  and  gas  and 
other  minerals  and  mineral  rights,  where  the 
parties  claim  under  the  same  title,  has  been 
established  by  a  long  line  of  decisions  of  this 
court,  beginning  perhaps  with  Thomas  v. 
Hukill,  34  W.  Va.  385,  12  S.  E.  522.  and  in- 
cluding Williamson  v.  Jones,  39  W.  Va.  231, 
19  S.  E.  436,  25  L.  R.  A.  222,  Bettman  v.  Har- 
ness, 42  W.  Va.  433,  26  S.  E.  271,  36  L.  R.  A. 
666,  Crawford  v.  Ritchey,  43  W.  Va.  252,  27 
S.  E.  220,  Steelsmlth  v.  Gartlan,  45  W.  Va. 
27,  29  S.  B.  978,  44  L.  R.  A.  107,  Lowther  Oil 
Co.  V.  Guffey,  52  W.  Va.  88,  43  S.  E.  101,  Low- 
ther Oil  Co.  V.  Miller-Sibley  Co.,  53  W.  Va. 
501,  44  S.  E.  433,  97  Am.  St.  Rep.  1027.  Pyle 
V.  Henderson,  55  W.  Va.  122,  46  S.  B.  791, 


Stam  V.  Huffman,  62  W.  Va.  422,  59  8.  B. 
179,  and  other  cases,  and  ending  with  Suit  r 
Hochstetter  Oil  Co.,  63  W.  Va.  817,  61  S.  B. 
307,  and  Pheasant  v.  Hanna,  63  W.  Va.  613, 
60  S.  B.  618.  Jurisdiction  in  equity  was 
maintained  in  many  of  these  cases  on  the 
well-recognized  grounds  of  avoidance  of  mul- 
tiplicity of  suits,  removal  of  cloud  and  quiet- 
ing of  title,  accounting,  avoidance  of  forfeit- 
ure, and  specific  execution  of  contracts.  And 
it  has  been  held  by  this  court  in  Kilcoyne  ▼. 
Oil  Co.,  61  W.  Va.  538,  66  S.  B.  888,  Knotts 
V.  McGregor,  47  W.  Va.  566,  35  S.  B.  899,  and 
Headley  v.  Hoopengamer,  60  W.  Va.  626,  55 
S.  B.  744,  that  the  covenant  for  peaceable  and 
quiet  possession  Implied  in  every  lease  for 
oil  and  gas  is  not  limited  to  the  right  of  ex- 
ploration, but  extends  also  to  the  right,  after 
finding  oil  or  gas,  to  produce  the  same,  and 
that  injunction  Is  the  proper  remedy  for  en- 
forcement of  such  covenant  or  to  protect  the 
exclusive  right  of  the  lessee  under  the  con- 
tract. Transportation  Co.  v.  Pipe  Line  Co.,  22 
W.  Va.  621,  46  Am.  Rep.  527 ;  Tufts  v.  Oopen, 
87  W.  Va.  623,  16  S.  E.  793;  Brown  v.  Spil- 
man,  155  U.  S.  678,  15  Sup.  Ct  245,  39  L.  Ed. 
304.  In  Pennsylvania  we  find  It  has  been 
held  that  a  preliminary  injunction  will  be 
awarded  against  a  lessor  where  he  has  made 
a  re-entry  under  a  claim  of  forfeiture  and  the 
claim  is  disputed  on  every  ground  on  which 
he  puts  it.  Thornton  on  Oil  &  Gas,  120,  cit- 
ing Poterie  Gas  Co.  v.  Poterie,  153  Pa.  10,  25 
Atl.  1107,  and  Duffleld  v.  Rosenzweig,  144  Pa. 
520,  23  Atl.  4.  The  doctrine  of  these  cases  on 
the  subject  of  equitable  Jurisdiction  has  nev- 
er, we  believe,  been  questioned  in  this  court, 
except  that  in  Freer  v.  Davis,  52  W.  Va.  1, 
43  S.  B.  164,  59  L.  R.  A.  556,  94  Am.  St.  Rep. 
895,  the  first  point  of  the  syllabus  of  Bett- 
man V.  Harness,  supra,  so  far  as  it  relates 
to  the  Jurisdiction  to  settle  the  title  and  boun- 
dary of  lands  as  between  adverse  claimants, 
when  the  plaintiff  has  no  equity  against  the 
party  who  claims  adversely  to  him,  was  over- 
ruled. 

But  as  we  view  this  case  the  rights  of  the 
plaintiff  are  not  wholly  dependent  on  the  dis- 
covery of  gas  in  the  salt  sand.  The  fact 
of  such  discovery  within  the  meaning  of  the 
lease  is  controverted.  The  question  whether 
the  gas  in  that  sand  was  not  abandoned  and 
the  rights  of  the  plaintiff,  if  any,  lost  there- 
by, are  raised  here,  and  no  doubt  would  be 
raised  in  the  trial  of  the  action  at  law,  so 
that  if  the  plaintiff  has  any  other  rights  of 
an  equitable  nature  to  assert  against  the  de- 
fendant of  which  a  court  of  equity  can  take 
cognizance,  or  its  defense  at  law  would  not 
be  as  complete,  adequate,  and  certain  as  in 
a  court  of  equity  It  should  not  be  req^ilred  to 
relinquish  its  equitable  rights.  Hogg's  Equi- 
ty Proc.  S  3,  and  state  and  federal  cases  cit- 
ed; Eaton  on  Equity,  31,  and  cases  cited. 
As  the  court  said  in  Nease  v.  Insurance  Co., 
32  W.  Va.  283,  9  S.  E.  233:  "A  doubtful  or 
partial  remedy  at  law  does  not  exclude  the 
Injured  party  from  relief  in  equity .**    And  Is 
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Robinson  v.  Bralden,  44  W.  Va.  183,  28  S.  B. 
798:  "A  defendant  at  law,  having  a  legal 
defense  to  the  action  and  a  distinct  ground 
for  equitable  relief  against  the  plaintiffs 
claim,  may  bring  his  suit  in  equity  without 
waiting  for  the  determination  of  the  action 
at  law,  and  may,  without  being  compelled  to 
waive  his  legal  defense  by  confessing  Judg- 
ment, have  a  hearing  in  the  court  of  equity 
on  the  merits  of  his  case  and  a  decree  for  the 
proper  relief."  These  cases  were  affirmed'  in 
Gas  Go.  V.  Window  Glass  Co.,  63  W.  Va.  266, 
61  S.  £.  329.  Equity  retains  its  Jurisdiction 
to  relieve  from  a  forfeiture  notwithstanding 
it  may  be  relieved  at  law.  Hogg's  Equity 
Proc.  S  587,  p.  678,  citing  2  Story,  Equity  Jur. 
(4th  Ed.)  §  1301.  Indeed,  this  is  sudd  a  well- 
recognized  rule  that  it  requires  no  citation  of 
authority  to  sustain  it 

One  of  the  questions  presented, '  but  par- 
ticularly applicable  to  the  rights  of  the  plain- 
tiff involved  In  the  discovery  of  gas  in  the 
second  sand,  but  somewhat  apropos  also  to 
the  discovery  of  gas  in  the  salt  sand  is: 
When  did  the  five-year  term  expire?  It  is 
urgently  insisted  for  plaintiff  that  **flve  years 
from  August  3,  1901,  did  not  expire  until  the 
end  of  August  3,  1906,"  and  it  is  with  equal 
energy  insisted  for  defendant  that  in  con- 
struing a  lease  contract  of  this  character 
which  it  is  said  must  be  regarded  as  having 
become  effective  on  the  day  of  Its  date,  that 
day  must  not  be  excluded  but  included  in 
reckoning  time.  We  perceive  that  a  rule 
which  might  be  applicable  to  a  mere  deed  of 
grant  and  conveyance,  passing  present  title, 
and  containing  no  words  of  condition,  limita- 
tion, or  defeasance  would  not  be  applicable 
to  a  deed  of  lease  of  this  character,  making 
the  subsequent  rights  of  the  lessee  depend 
upon  things  to  be  done  and  covenants  to  be 
performed  on  his  part  thereunder.  The  plain- 
tiff, in  addition  to  the  rule  at  common  law, 
relies  upon  section  288,  Code  1906,  provid- 
ing that :  **The  time  within  which  an  act  is 
to  be  done  shall  be  computed  by  excluding 
the  first  day  and  including  the  last;  or,  if 
the  last  be  Sunday,  it  shall  also  be  excluded ; 
but  this  provision  shall  not  be  deemed  to 
change  any  rule  of  law  applicable  to  bills  of 
exchange,  or  negotiable  notes."  It  is  sug- 
gested by  counsel  for  defendants  that  this 
statute  Is  only  applicable  where  the  act  to 
be  done  Is  one  required  by  some  provision  of 
the  statute  law,  and  has  no  application  to 
things  to  be  done  under  a  contract;  but  the 
title  of  tbe  cbnpfer  under  which  this  section 
occurs  is :  "Of  the  promulgation,  proof,  com- 
mencement and  construction  of  laws;  effect 
of  the  common  law  and  ancient  statutes." 
This  title  seems  to  imply  a  broader  meaning 
than  that  given  it  by  defendants*  counsel. 

In  28  Am.  &  Bng.  Ency.  of  Law,  211,  the 
common-law  rule  supported  by  the  weight  of 
authority  is  said  to  be  that  the  date  of  the 
act  or  the  happening  of  the  event  is  to  be 
excluded  and  the  last  day  of  the  period  in- 
cluded.   The  authorities,  both  English  and 


American,  are  there  collected  in  a  note,  and 
at  page  215  of  28  Am.  &  Bmg.  Ency.  of  Law, 
referring  to  the  distinction  drawn  in  the 
early  cases  between  the  terms  **day"  and  **day 
of  date,"  holding  that  where  the  computation 
was  from  the  former  the  day  of  the  date  was 
included,  but  when  from  the  latter  the  day 
of  the  date  was  excluded,  says:  "It  is  ob- 
vious that  this  distinction  is  without  merit 
and  only  calculated  to  mislead,  and  it  is  now 
recognized  that  there  is  no  distinction  be- 
tween the  two  phrases,  and  the  universal  rule 
is  that  the  day  of  the  date  is  excluded  and 
the  last  day  of  the  period  Included,  whether 
the  computation  be  from  the  date  or  from  the 
day  of  the  date"— citing  in  note  the  English 
and  American  cases  on  the  subject  In  At- 
kins V.  Sleeper,  89  Mass.  487,  it  was  held  that 
"a  lease  for  a  term  of  years  from  the  1st  day 
of  July  begins  on  the  2d  day  of  July."  In 
Pugh  V.  Leeds,  2  Cowper,  714,  wher^  under  a 
power  to  make  a  lease  in  possession  but  not 
In  reversion  a  lease  was  granted  for  21  years 
to  commence  from  the  day  of  the  date,  it  was 
held  that  from  the  day,  etc.,  was  to  be  re- 
garded as  Inclusive  and  not  exclusive  of  the 
date:  This  construction  was  given  to  the  in- 
strument, however,  for  the  purpose  of  up- 
holding it  under  the  power.  But  Lord  Mans- 
field said:  "The  ground  of  the  opinion  and 
Judgment  which  T  now  deliver  is  that  'from' 
may  in  vulgar  use,  and  even  in  the  strict 
propriety  of  language,  mean  either  Inclusive 
or  exclusive."  And  the  rule  seems  to  be  that 
the  first  and  last  days  will  be  Included  or  ex- 
eluded  in  the  computation  of  time  as  it  may 
be  necessary  to  give  effect  to  an  instrument, 
save  a  right  or  prevent  a  forfeiture,  if  this 
can  be  done  without  violating  a  clear  Inten- 
tion or  a  positive  provision  thereof.  Wecfks 
V.  Hull,  19  Conn.  376,  378,  50  Am.  Dec.  249; 
Sands  v.  Lyon,  18  Conn.  18 ;  Bigelow  v.  Will- 
son,  18  Mass.  485 ;  State  v.  Gasconade  Coun- 
ty Ct,  83  Mo.  102;  28  Am.  &  Eng.  Ency.  of 
Law,  215,  and  other  cases  cited  in  notes. 
Our  conclusion,  based  on  our  statute  and 
these  authorities,  is  that,  where  a  contract  of 
lease  of  the  character  of  that  Involved  here 
requires  of  the  lessee  affirmative  acts  to  be 
done  within  a  certain  period  stipulated  from 
the  date  thereof,  unless  there  Is  something 
in  the  instrument  Itself  evincing  a  different 
Intention  on  the  part  of  the  parties  thereto, 
the  date  of  the  Instrument  will  be  excluded 
in  the  computation  of  time. 

But  it  is  claimed  that  the  receipts  taken 
by  plaintiff  for  the  quarterly  installments 
of  rent  show  a  different  construction  by  the 
parties,  which  should  prevail.  We  do  not 
think  BO.  The  rule  invoked  is  applicable  only 
when  the  words  of  the  instrument  are  am- 
biguous. 

Now  as  to  the  two  main  questions:  First, 
was  gas  discovered  in  the  salt  sand,  and,  if 
so,  did  the  plaintiff  tbereby  become  vested 
with  an  estate  In  the  right  to  produce  oil  and 
gas,  which  has  not  been  lost  by  abandonment 
or  otherwise?     It  Is  not  controverted  that 
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gas  in  some  quantity  was  struck,  in  this  sand ; 
but  an  effort  was  made,. and  some  evidence 
offered,  tending  to  show  that  it  was  not  of 
sufficient  quantity  for  profitable  production, 
and  it  is  claimed  the  plaintiff  by  going  on 
down  with  same  well  to  deeper  sand,  and  by 
subsequently  pulling  the  casing  and  allowing 
the  water  to  come  in  and  flood  out  the  gas 
in  the  first  sand,  must  be  treated  as  having 
abandoned  the  gas  in  that  sand,  and  there- 
fore as  not  having  acquired  any  vested  right 
to  produce  gas  from  It  or  from  the  lower 
sand.  But  the  positive  evidence  of  the  drill- 
ers and  others,  tested  by  the  gauge,  is  that 
gas  sufficient  for  profitable  production  was 
obtained  in  this  first  sand,  and  plaintiff  de- 
nies any  intention  to  abandon  it,  claiming 
that  in  going  to  the  deeper  rock  its  Intention 
was  to  also  test  the  land  for  oil  and  gas  in 
that  sand.  Our  cases  seem  to  clearly  hold 
that  discovery  of  oil  or  gas  is  alone  sufficient 
to  vest  the  right— a  right,  it  is  true,  which 
may  be  lost  by  abandonment,  manifested  by 
neglect  to  produce,  or  pursue  the  work  of 
production  and  further  development  Steel- 
smith  V.  Gartlan,  45  W.  Va.  27,  29  S.  E.  978, 
44  L.  R.  A.  107;   Lowther  Oil  Co.  v.  Guffey, 

52  W.  Va.  88,  43  a  E.  101;  Lowther  Oil  Co.  v. 
Miller-Sibley  Co.,  53  W.  Va.  505,  44  S.  E. 
433,  97  Am.  St  Rep.  1027;  Oil  Co.  v.  Gas 
Co.,  51  W.  Va.  583,  591,  42  S.  E.  655,  59  L. 
R.  A.  566.  See,  also,  Thornton  on  Oil  &  Gas, 
S{  53,  70,  and  cases  cited.  In  Oil  Co.  v.  Gas 
Co.,  supra,  at  page  591  of  51  W.  Va.,  at  page 
658  of  42  S.  E.  (59  L.  R.  A.  566),  it  is  said: 
'*After  the  discovery  of  oil  in  paying  quanti- 
ties, it  is  held  that  title  does  vest  in  the 
lessee;  but  there  is  no  case  which  goes  so 
far  as  to  announce  that,  after  mere  discov- 
ery of  oil,  the  lessee,  upon  the  assumption  of 
a  vested  interest  or  title,  may  cease  opera- 
tion, refuse  to  develop  the  property,  tie  up 
the  oil  by  his  lease,  and  simply  hold  it  for 
speculative  purposes,  or  to  await  his  own 
pleasure  as  to  the  time  of  development" 

But  what  of  the  fact  here?  After  discov- 
ery of  gas  in  the  first  sand,  the  lessee  went 
right  on  down,  with  the  same  hole,  it  is  true, 
succeeding  thereby  in  finding  greater  quanti- 
ties of  gas  in  the  lower  strata,  and  rendering 
the  defendants*  land  and  its  lease  still  more 
valuable.  We  have  no  case  directly  holding 
that,  where,  oil  or  gas  has  not  been  first  pro- 
duced from  the  rock  in  which  they  are  first 
found,  there  is  no  abandonment  by  going 
deeper  for  the  product  in  some  lower  strata ; 
but  we  have  a  case,  where  a  well  had  ceased 
to  produce  oil  in  the  first  sand,  saying :  "No 
one  can  daim  that  under  such  lease,  if  the 
lessee  go  on  in  further  exploration,  his  right 
is  lost  He  may  go  on  In  a  reasonable  time." 
Ammons  v.  TOothman,  59  W.  Va.  165,  169, 

53  S.  E.  13,  115  Am.  St  Rep.  908.  We  would 
have  to  say  on  the  weight  of  the  evidence 
that  gas  was  found  by  plaintiff  in  the  first 
sand,  in  sufficient  quantities  to  vest  in  It  the 
right  to  produce  oil  or  gas  from  said  land, 
and  that  there  was  no  intention  to  abandon 


that  right  by  going  deeper  with  the  same 
well  to  the  lower  rock.  Having  discovered 
gas  in  the  first  sand,  and  almost  immediately 
thereafter  in  larger  quantities  in  the  lower 
sand,  what  was  to  preclude  plaintiff  from  re- 
turning to  the  first  sand,  and  either  from  the 
same  well,  or  from  a  new  well  drilled,  again 
tapping  that  reservoir,  discovered  by  it,  and 
producing  gas  also  from  it?  Of  course,  if 
gas  had  not  been  found  in  the  lower  rock,  on 
the  principle  announced  in  the  case  last  cited, 
production  of  gas  from  the  first  sand,  after 
discovery,  could  not  long  be  deferred,  without 
incurring  the  penalty  of  forfeiture  or  aban- 
donment 

But  suppose  we  are  wrong  in  our  conclu- 
sion on  the  first  question,  what  rights,  if  any, 
did  the  plaintiff  acquire  by  the  slightly  belat- 
ed discovery  of  gas  in  the  Indian  sand?  It 
is  conceded  the  Indian  sand  was  not  peaie- 
trated  and  the  gas  gotten  there  until  about 
1  o'clock  of  August  4th,  some  12  hours  after 
the  5  years  had  expired.  What  is  the  proi>er 
construction  of  the  lease  as  to  time?  It  is 
for  five  years  from  date  and  as  much  longer 
as  oil  or  gas  is  produced  or  the  rental  paid 
thereon.  If  oil  or  gas  was  produced  with- 
in the  five  years  given  for  exploration,  the 
full  term  thereof  was  as  surely  for  as  much 
longer  as  oil  or  gas  should  be  produced,  aa 
it  was  for  the  term  of  five  years  in  which  to 
explore.  Failure  to  produce  oil  or  gas  within 
that  time  therefore,  while  not  strictly  or  tech- 
nically working  a  forfeiture  of  any  further 
right  to  explore  or  produce  oil  or  gas,  result- 
ed in  the  same  thing  to  plaintiff,  and  we  per- 
ceive no  reason  why  In  a  proper  case  equita- 
ble principles  applicable  in  cases  of  technical 
forfeiture  should  not  be  applied.  The  same 
necessity  therefor,  in  order  to  prevent  a  gross 
injustice,  may  arise  in  the  one  case  as  in  the 
other.  It  is  said,  however,  that  in  contracts 
of  this  kind  time  is  of  the  essence  thereof, 
and  this  proposition,  for  which  authorities 
are  cited  by  counsel,  is  not  controverted ;  but 
the  case  we  have  in  hand  is  one  where  the 
plaintiff  was  legally  entitled  to  the  full  term 
of  five  years  given  for  exploration,  without 
let  or  hindrances  of  the  lessor.  Indeed,  the 
lessee  by  the  implied  covenants  of  his  deed 
was  entitled  to  the .  protection  of  the  lessor 
therein.  The  evidence  satisfies  us  that, 
though  defendant  may  not  have  been  guilty 
of  serious  breach  of  the  implied  covenants  of 
his  deed,  yet  that  he  was  anxious  the  lessee 
should  fall  to  get  to  the  Indian  sand  in  time, 
did  nothing  to  aid  him,  and  actually  succeed- 
ed by  his  suggestions  in  preventing  work  on 
Sunday,  and  caused  a  loss  of  about  12  hours* 
time  after  midnight  of  August  2d,  -when  he 
had  no  right  of  interference,  but  owed  a  posi- 
tive duty  to  plaintiff  to  protect  it  in  its  rights. 
The  drillers  Kenney  and  Gaffney  give  it  as 
their  opinion  that  had  they  not  been  thus  in- 
terrupted the  well  could  have  been  drilled  in- 
to the  Indian  sand  and  gas  produced  from  it 
before  the  time  expired. 

Do  these  facts  and  circumstances  give  rise 
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to  no  equitable  rights  against  defendant? 
Shall  he  be  permitted  to  take  advantage  of 
bis  own  wrong  in  this  way?  And  if  he  had 
not  so  interfered  and  the  well  could  not 
have  been  drilled  in  within  the  time,  are 
there  no  principles  available  to  a  court  of 
equity  upon  which  the  plaintiff  can  be  reliev- 
ed from  the  gross  injustice  which  the  defend- 
ant seeks  to  inflict  upon  it?  The  plaintiff 
was  acting  in  good  faith,  had  hivested  large 
sums  of  money.  The  plaintiff  lost  nothing, 
but  he  got  the  benefit  of  the  successful  search, 
and  wherein  has  he  been  wronged?  Defend- 
ant's counsel  cite  us  to  Thornton  on  Oil  ft 
Gas,  S  141,  for  the  proposition  that,  ^'although 
a  well  be  commenced  in  time,  if  it  be  not 
completed  in  time  the  lease  will  terminate." 
For  this  Thornton  cites  Clemlnger  v.  Baden, 
159  Pa.  16,  28  AtL  298,  a  case  in  which, 
though  the  well  was  commenced  in  time, 
there  was  no  intention  to  complete  it  in  time. 
It  was  not  begun  in  good  faith,  and  it  was 
very  properly  held  the  beginning  of  the  well 
did  not  prevent  a  forfeiture.  The  other  cases 
cited  are  of  the  same  character,  and  are  not, 
we  think,  in  conflict  with  the  conclusion  we 
have  reached  in  this  case.  A  lessor  should 
not  be  heard  to  complain  of  a  default  caused 
by  himself,  or  permitted  to  take  advantage  of 
his  own  wrong.  Delmar  Oil  Co.  v.  Bartlett, 
62  W.  Va.  700,  59  S.  B.  634;  Cheney  v.  Lib- 
by,  134  U.  S.  68,  10  Sup.  Ct.  498,  33  L.  Ed. 
818;  Stahl  v.  Van  Vleck,  53  Ohio  St.  136, 
41  N.  B.  35;  HukiU  v.  Guffey,  37  W.  Va.  426, 
16  S.  B.  544. 

We  perceive  that,  upon  the  facts  shown,  the 
plaintiff  is  entitled  to  relief  by  injunction  up- 
on at  least  two  well-recognized  grounds  of 
equitable  Jurisdiction :  First,  upon  the  prin- 
ciple applicable  in  cases  calling  for  relief 
from  a  forfeiture;  second,  upon  the  ground 
that  where  there  has  been  a  substantial  com- 
pliance with  the  contract,  and  gross  injustice 
would  be  inflicted  upon  the  plaintiff  by  de- 
nying him  relief,  relief  should  be  granted. 
As  we  have  said,  the  case  in  hand  does  not, 
strictly  speaking,  involve  forfeiture,  but  is 
one,  we  thinlc,  calling  for  the  application  of 
the  same  principles.  The  reasons  therefor 
are  the  same  in  both  cases.  "The  reason  of 
the  law  is  the  life  of  the  law."  ''Affirmative 
relief  against  penalties  and  forfeitures,"  as 
was  said  by  this  court  in  Craig  v.  Hukill,  87 
W.  Va.  520,  16  S.  E.  863,  **wa8  one  of  the 
springs  or  fountains  of  equity  Jurisdiction, 
and  the  Jurisdiction  was  very  early  exercis- 
ed ;  and  it  would  be  going  in  the  very  op- 
posite direction  and  acting  contrary  to  its 
very  essential  principles  to  affirmatively  en- 
force a  forfeiture,"  citing  Story,  Pomeroy, 
and  Bishop  on  this  subject  Unless  the  de- 
linquency has  been  willful,  the  court  has  dis- 
cretionary power  in  relation  thereto.  Rail- 
road Go.  V.  Triadelphia,  68  W.  Va.  516,  52 
S.  B.  499,  citing  Noyes  v.  Anderson,  124  N. 
Y.  175,  26  N.  B.  316,  21  Am.  St  Rep.  657,  and 


other  cases.  In  Pheasant  v.  Hanna,  supra. 
Jurisdiction  in  equity  was  upheld  to  relieve 
a  mining  lessee  from  a  mere  technical  forfei- 
ture. 

Now  on  the  subject  of  substantial  perform- 
ance of  the  contract :  There  can  certainly  be 
no  question  as  to  the  fact  that  the  plaintiff 
substantially  performed  its  contract.  It  had 
discovered  ga&  in  one  sand,  and  was  about 
to  find  it  in  a  lower  sand  in  still  greater 
quantities,  and  we  cannot  say  from  the  evi- 
dence that,  but  for  the  Improper  interference 
by  the  defendant  with  its  operation,  it  would 
not  have  discovered  the  gas  in  the  lower  sand 
within  the  term  of  five  years.  Where  there 
has  been  such  substantial  performance  of  a 
contract,  equity  may  set  aside  or  disregard  a 
forfeiture  occasioned  by  a  failure  to  comply 
with  the  very  letter  of  an  agreement  1  Pom- 
eroy, §  451,  p.  756,  citing  Hagar  v.  Buck,  44 
Vt  285,  5  Am.  Rep.  368,  and  Bllley  v.  Wheel- 
er, 5  Colo.  App.  287,  38  Pac.  603.  And  this 
court  in  Railroad  Co.  v.  Triadelphia,  page 
517  of  58  W.  Va.,  page  511  of  52  S.  B.,  rec- 
ognizes the  doctrine  announced  in  Henry  v. 
Tupper,  29  Vt.  358,  opinion  by  Chief  Justice 
Redfleld,  that  relief  may  be  granted  in  equity 
even  where  the  condition  is  for  the  perform- 
ance of  collateral  acts. 

For  the  reasons  given  we  think  the  plain- 
tiff has  made  out  a  case  entitling  it  to  relief 
in  equity,  and  the  decree  which  the  circuit 
court  should  have  entered  will  be  entered 
here,  making  perpetual  the  injunction  award- 
ed upon  the  original  and  prayed  for  therein 
and  in  the  amended  bill,  and  that  the  plain- 
tiff have  its  costs  in  this  court  and  in  the  cir- 
cuit court  in  this  behalf  expended. 


f6B  W   Vft.  644) 
JOHNSTON  V.  MACK  MFG.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
April  27,  1909.) 

1.  Andcals  (I  70*)  —  Pebsonal  Iitjubies  — 

LlABILITT  OF  OWNEB. 

The  owner  and  keeper  of  a  boar  is  not  lia- 
ble for  a  personal  injury  inflicted  by  him,  un- 
less it  appear  that  he  was  vicious,  and  that 
such  owner  and  keeper  had  previous  knowledge 
of  his  vicious  propensity,  or  unless  the  injury 
was  done  while  trespassing  upon  lands  inclosed 
by  a  lawful  fence. 

[E>1.    Note.— For    other   cases,    see   Animals, 
Cent.  Dig.  «  228-232;    Dec.  Dig.  §  70.*] 

2.  Evidence   (8   507*)— Expebt  Testimony- 
Vicious  Pbopensitt  dP  Animals. 

The  habits  and  propensities  of  domestic 
animals  are  matters  of  common  knowledge  to 
all  men,  and  expert  testimony  to  prove  the  vi- 
cious propensities  of  a  particular  kind  of  an- 
imals in  genera],  after  they  become  a  certain 
age,  is  inadmissible  for  the  purpose  of  proving 
that  the  owner  of  an  animal  of  that  class  had 
knowledge  of  his  vicious  propensity. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  §  2310;    Dec  Dig.  |  607.*] 

3.  Animals  (§  50*)  —  Running  at  Labgb  — 
Statutobt  Regulations. 

So  much  of  section  2730,  Code  1906,  as  re- 
lates to   the  running  at  laige  of  bulls,   buck 


•For  other  cmsts  see  same  topic  and  loctlon  NUMBBR  in  Doc.  ft  Am.  Digs.  Id07  to  dato».JE.  Reportor  Indozet 
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■beep,  and  boan,  is  tbe  law  only  in  tbose  conn- 
ties  wherein  it  has  been  adopted  by  a  vote  of  the 
people  taken  in  the  manner  provided  by  sec- 
tion 2733  of  the  Code. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent.  Dig.  §§  14&-151 ;  Dec.  Dig.  (  60.*] 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Hancock  County. 

Action  by  George  H.  Johnston  against  the 
Mack  Manufacturing  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

E.  A.  Hart,  J.  A.  McKenzie,  J.  R.  Donehoo, 
and  O.  S.  Marshall,  for  plaintiff  in  error.  O. 
L.  Hambrick  and  Alfred  Marland,  for  de- 
fendant in  error. 

WILLIAMS,  J.  This  is  an  action  of  tres- 
pass on  the  case  for  personal  injuries  inflict- 
ed upon  plaintiff  by  a  large  boar,  the  proper- 
ty of  defendant.  Plaintiff  and  defendant 
owned  adjoining  lands  in  Hancock  county, 
and  defendant  was  the  keeper  and  owner  of 
a  number  of  hogs,  among  them  a  large  boar 
of  the  Berkshire  breed,  about  5  or  6  years 
old  and  weighing  from  300  to  500  pounds. 
There  was  no  lawful  fence  dividing  their 
lands,  and  on  the  16th  day  of  April,  1906, 
this  boar  8traye4  onto  the  lands  of  plaintiff, 
and  was  endeavoring  to  break  through  plain- 
tiff's inside  indosure  to  get  to  plaintiiTs  hogs. 
Plaintiff  was  engaged  at  the  time  in  repairing 
the  roof  of  his  springhouse  nearby,  and  did 
not  see  the  hog  at  first  His  daughter,  who 
happened  to  be  nearby,  called  his  attention 
to  the  hog,  and  plaintiff  got  down  from  the 
building,  dropped  the  hatchet  with  which  he 
had  been  working,  and  went  to  the  hog  to 
drive  it  away,  whereupon  it  savagely  attack- 
ed him,  throwing  him  down,  lacerating  both 
legs  badly,  and  causing  a  compound  fracture 
of  the  large  bone  of  one  leg  just  above  the 
ankle,  and  altogether  injured  him  so  badly 
that  he  was  confined  to  his  bed  for  a  period 
of  about  six  weeks.  On  the  19th  of  April, 
1907,  a  trial  was  had  resulting  in  a  verdict 
for  plaintiff  for  $3,660.33.  Defendant  moved 
to  set  the  verdict  aside  and  grant  it  a  new 
trial.  The  court  took  time  to  consider  the 
motion,  and,  after  due  consideration,  on  the 
26th  of  August,  1907,  overruled  the  motion 
and  rendered  judgment  on  the  verdict  De- 
fendant presented  several  bills  of  exceptions 
embodying  all  the  evidence  and  the  rulings 
of  the  court  complained  of,  which  were  sign- 
ed by  the  judge  and  made  a  part  of  the  rec- 
ord. 

The  case  is  here  for  review  upon  writ  of 
error  granted  to  the  defendant  A  number  of 
errors  are  assigned;  but  the  case  depends 
upon  a  decision  of  the  following  questions: 
(1)  Is  the  owner  of  a  boar  guilty  of  such  neg- 
ligence in  suffering  him  to  run  at  large  as 
will  render  him  liable  for  an  injury  inflicted 
on  the  person  of  another  while  straying  on 
the  land  of  the  injured  person?    (2)  In  such 


case  l8  it  necessary  to  prove  that  the  owner 
had  previous  knowledge  of  the  vicious  pro- 
pensity of  the  animal?  (3)  If  bo,  is  it  proper 
to  prove  such  knowledge  constructively  by 
expert  testimony  concerning  the  propensity 
of  boar  hogs  in  general  to  become  vicious 
after  a  certain  age? 

It  was  the  rule  of  the  common  law  that 
the  owner  of  animals  was  required  to  confine 
them  on  his  own  premises,  and  if  he  failed 
to  do  so,  and  they  trespassed  upon  the  lands 
of  another  and  did  injury  either  to  his  dose, 
person,  or  animals,  defendant  was  liable.  Tbus 
it  was  held  in  an  English  case  where  a  horse 
bit  and  kicked  a  mare  through  a  fence  that 
the  owner  of  the  horse  was  liable.  Lord  Col- 
eridge in  that  case  says:  "It  seems  to  me 
sufficiently  clear  that  some  portion  of  the  de- 
fendant's horse's  body  must  have  been  over 
the  boundary.  That  may  be  a  very  small 
trespass ;  but  it  is  trespass  in  law."  Ellis  v. 
Loftus  Iron  Co.,  L.  R.  10,  C.  P.  10.  But  the 
rule  of  the  common  law  requiring  the  owners 
of  animals  to  keep  them  confined  on  his  own 
land  is  no  part  of  the  law  of  West  Virginia. 
This  court  decided  in  Blaine  v.  Railroad  Co., 
9  W.  Va.  252,  and  Baylor  v.  Railroad  Co^  9 
W.  Va.  270,  that  this  rule  of  the  common 
law  had  no  general  application  in  this  state, 
except  in  regard  to  animals  that  are  unruly 
and  dangerous.  These  decisions  were  later 
approved  in  the  case  of  Layne  v.  Railroad 
Co.,  35  W.  Va.  438,  14  S.  fi.  123.  Section 
2730,  Code  1906,  has  no  bearing  on  this  case 
Aclts  1882,  p.  412,  c.  131,  of  which  said  sec- 
tion is  a  part  (in  section  4  of  said  act,  or  sec- 
tion 2733  of  the  Code),  excepts  from  the  op- 
eration of  the  act  so  much  thereof  as  relates 
to  the  running  at  large  of  "bulls  over  one 
year  old,  buck  sheep  over  four  months  old 
and  boars  over  two  months  old,"  unless  and 
until  it  shall  have  been  adopted  by  a  vote  of 
the  people  of  any  county  desiring  to  put  such 
part  of  the  act  in  operation  in  such  county ; 
and  there  is  no  evidence  in  the  case  that  sudi 
provision  was  ever  adopted  as  a  part  of  the 
law  In  Hancock  county.  Therefore  defend- 
ant was  not  negligent  in  permitting  its  boar 
to  run  at  large.  This  answers  the  first  ques- 
tion, unless  the  animal  was  vicious  and  dan- 
gerous. 

But  plaintiff  alleges  that  defendant  had 
knovrledge  of  the  vicious  propensity  of  the 
boar.  It  was  also  necessary  to  prove  it  had 
such  knowledge.  Domestic  animals,  as  a 
general  rule,  are  not  vicious,  and  are  not 
liable  to  attack  mankind;  and,  in  order  to 
make  out  a  case  entitling  one  to  recover  for 
injury  to  his  person  Inflicted  by  such  domes- 
tic animals,  it  is  necessary  to  allege  and 
prove  a  scienter.  Ingham  in  his  work  on 
the  Law  of  Animals,  §  94,  says:  "Except  in 
the  case  of  animals  ferse  natprse,  it  is  essen- 
tial to  show  that  the  owner  or  keeper  of  an 
animal  knew  of  Its  vicious  or  dangerous  dis- 
I)osition;   otherwise,  there  can  be  no  recor- 
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ery  for  an  injury  committed  by  it"  And 
in  support  of  this  he  cites  a  long  list  of  de- 
cisions by  both  the  courts  of  England  and 
of  this  country.  These  authorities  we  deem 
it  unnecessary  to  review  in  this  opinion, 
since  this  is  well-established  law,  stated  by 
all  the  text-writers,  and  recognized  by  all 
the  courts.  The  rule  is  thus  stated  in  2  Am. 
&  Bng.  Ency.  of  Law,  364:  *'If  domestic  ani- 
mals are  rightfully  in  the  place  where  they 
do  the  injury  complained  of,  the  owner  wUl 
not  be  liable  unless  he  had  knowledge  of 
the  Tlcious  propensity  of  such  animals;  and, 
in  an  action  for  such  injuries,  knowledge  on 
the  part  of  the  owner  must  be  alleged  and 
proved."  This  is  no  variation  from  the  rule 
above  quoted  from  Ingham,  as  applied  in  the 
present  case,  because  the  law  in  West  Vir- 
ginia is  that  a  man  must  fence  against  tres- 
passing animals,  and  not  that  the  owner  of 
such  animals  must  confine  them  on  his  own 
land.  There  being  no  lawful  fence  inclosing 
plaintiff's  land,  the  hog  was  not  trespassing 
at  the  time  it  Inflicted  the  personal  injury 
on  plaintiflr.  1  Thompson  on  Negligence,  § 
845,  says  that  the  trend  of  most  decisions  is 
to  break  away  from  the  ancient  rule  which 
made  the  keeper  of  a  vicious  animal,  having 
knowledge  of  its  vicious  propensity,  liable 
at  all  hazards  for  ihjury  done  by  it,  and  to 
hold  him  liable  only  in  case  of  some  negli- 
gent act  as  the  proximate  cause  of  the  in- 
Jury.  But  it  matters  not  which  principle  be 
applied  in  deciding  this  case,  as  either  one 
leads  to  the  same  conclusion.  In  either  case 
proof  of  scienter  is  necessary.  In  the  one 
case  if  he  does  not  take  reasonable  precau- 
tion to  restrain  the  animal  after  such  knowl- 
edge, actual  or  constructive,  he  is  liable  for 
negligence;  and  in  the  other  he  is  liable  in 
any  event  as  an  Insurer  against  injury  by 
such  vicious  animal.  There  was  no  negli- 
gence on  the  part  of  the  defendant  in  suffer- 
ing the  boar  to  run  at  large  because  defend- 
ant did  not  know  its  boar  was  vicious,  and 
because  it  was  not  obliged,  by  the  laws  of 
this  state,  to  confine  It  on  its  own  land.  The 
rule  is  laid  down  by  the  Supreme  Court  of 
Maine  in  the  case  of  Decker  v.  Gammon,  44 
Me.  322,  69  Am.  Dec.  99,  as  follows:  "If 
damage  be  done  by  any  domestic  animal 
kept  for  use  or  convenience,  the  owner  is 
not  liable  to  an  action  on  the  ground  of  neg- 
ligence without  proof  that  he  kneW  that  the 
animal  was  accustomed  to  do  mischief  be- 
fore, if  such  animal  is  rightfully  in  the  place 
where  it  does  the  mischief."  In  the  next 
point  of  the  syllabus  the  converse  of  the 
rule  is  stated:  "If  domestic  animals  are 
wrongfully  in  the  place  where  they  do  the 
mischief,  the  owner  is  liable  for  it,  though 
he  had  no  notice  that  they  had  been  accus- 
tomed to  do  such  mischief  before."  There 
are  two  elements  of  negligence  involved  in 
this  Maine  case,  only  one  of  which  has  ap- 
plication to  the  case  under  review,  and  that 
iB  the  keeping  of  a  vicious  domestic  animal 


with  knowledge  of  its  vicious  propensity. 
The  second  element  does  not  apply  in  West 
Virginia,  unless  the  animal  trespasses  upon 
the  land  of  another  inclosed  by  a  lawful 
fence.  In  such  case  the  owner  of  the  tres- 
passing animal  might  be  liable,  under  sec- 
tion 2735,  for  a  personal  injury  inflicted  by 
the  animal,  as  well  as  for  injury  done  to 
the  close.  This  question,  however,  we  do 
not  decide,  as  it  does  not  arise  in  the  case. 
In  Maine  the  rule  of  the  common  law  of 
Bhigland  prevails,  making  it  the  duty  of  the 
owner  of  animals  to  keep  them  on  his  own 
land.  All  of  the  following  cases  hold  the 
owner  of  the  animal  liable  either  on  the 
ground  that  the  owner  kept  the  animal  after 
having  knowledge,  actual  or  constructive,  of 
his  vicious  character,  or  that  he  negligently 
permitted  the  animal  to  trespass  on  the 
lands  of  another:  Gockerbam  v.  Ntxon,  83 
N.  C.  269;  Vrooman  v.  Lawyer,  13  Johns. 
(N.  Y.)  339;  Godeau  v.  Blood,  52  Vt  251,  36 
Am.  Rep.  751;  Knowles  v.  Mulder,  74  Mich. 
202,  41  N.  W.  896.  16  Am.  St.  Rep.  627;  Mul- 
ler  V.  McKesson,  73  N.  Y.  195,  29  Am.  Rep. 
123;  Turner  v.  Craighead,  83  Hun,  112,  31  N. 
Y.  Supp.  369;  Mcllvaine  v.  Lantz,  100  Pa.  586, 
45  Am.  Rep.  400;  I^ons  v.  Merrick,  105  Mass. 
71 ;  Jenkins  v.  Turner,  1  Ld.  Raym.  109.  •  In 
the  case  of  Hayes  v.  Smith  (decided  by  the  Su- 
preme Court  of  Ohio  in  1900)  62  Ohio  St.  161, 
56  N.  E.  879,  which  was  an  action  for  dam- 
ages for  personal  injuries  inflicted  by  a  vi- 
cious dog,  the  court  based  the  right  of  recov- 
ery upon  the  '^keeping  of  the  dog  in  a  neg- 
ligent manner,  after  knowledge  of  his  vi- 
cious propensities,  rather  than  the  keeping  of 
the  animal  with  such  knowledge."  The  case 
of  Springs  Company  v.  Edgar,  decided  by 
the  Supreme  Court  of  the  United  States, 
and  reported  in  99  U.  S.  645,  25  L.  Ed.  487, 
\a  a  case  upon  which  defendant  in  error  ap- 
parently places  greatest  reliance.  That  was 
an  action  brought  by  a  lady  who  had  been 
attacked  and  injured  by  a  buck  deer  kept  by 
the  Springs  Company  in  its  park  among  oth- 
ers of  its  kind  to  enhance  the  attractions  of 
the  park,  which  apparently  was  a  health  and 
pleasure  resort.  The  plaintiff  recovered  a 
verdict  for  $6,500,  and  the  court  refused  to 
disturb  the  Judgment  of  the  lower  court. 
It  does  not  appear  that  the  animal  had  ever 
attacked  a  person  on  any  previous  occasion; 
but  there  was  expert  testimony  in  the  case 
to  show  that  a  buck  deer  in  the  fall  of  the 
year,  the  season  at  which  this  complainant 
was  injured,  is  liable  to  become  vicious 
and  attack  persons.  And  there  was  further 
evidence  that  there  were  signs  posted  up  at 
various  places  in  the  park  warning  persons 
to  "Beware  of  the  Buck."  There  was  no 
other  evidence  that  the  company  had  any 
knowledge  of  the  vicious  propensity  of  the 
animal.  But  that  was  an  action  for  ah  in- 
Jury  done  by  an  animal  fene  naturse;  and 
the  liability  in  such  case  depends  upon  a 
different  rale  of  law  than  it  does  in  case  of 
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injury  done  by  domestic  animals.  Mr.  Jus- 
tice Clifford,  speaking  apparently  for  the 
whole  court,  In  the  opinion  makes  the  dis- 
tinction clear.  In  the  opinion  he  says: 
"Owners  of  wild  beasts  that  are  in  their  na- 
ture Ticious  are  liable  under  all  or  most  all 
circumstances  for  injuries  done  by  them; 
and  in  actions  for  injuries  by  such  beasts  it 
is  not  necessary  to  allege  that  the  owner 
knew  them  to  be  mischievous-,  for  he  is  pre- 
sumed to  have  such  knowledge,  from  which 
it  follows  that  he  is  guilty  of  negligence  in 
permitting  the  same  to  be  at  large.'*  On  the 
same  page  of  the  opinion  the  judge  further 
says:  "Domestic  animals,  such  as  oxen  or 
horses,  may  injure  the  person  or  property  of 
another,  but  courts  of  justice  invariably  hold 
that,  if  they  are  rightfully  in  the  place 
where  the  Injury  Is  inflicted,  the  owner  of 
the  animal  is  not  liable  for  such  an  injury, 
unless  he  knew  that  the  animal  was  accuse 
tomed  to  be  vicious;  and  in  suits  for  such 
injuries  such  knowledge  must  be  alleged  and 
proved,  as  the  cause  of  action  arises  from 
the  keeping  of  the  animal,  after  the  knowl- 
edge of  Its  vicious  propensity."  In  support 
of  this  proposition  he  cites  a  number  of  au- 
thorities. We  find  no  authorities  which  hold 
that  the  owner  or  keeper  of  a  domestic  ani- 
mal liable  on  account  of  injury  done  to  an- 
other unless  it  is  shown  (1)  that  the  owner 
continued  to  keep  the  animal  after  knowl- 
edge, either  actual  or  constructive,  of  the 
vicious  propensity  of  the  animal,  some  of 
the  court  holding  that  after  such  knowledge 
he  is  liable  in  any  event,  and  other  courts 
holding  that  he  is  liable  only  in  the  event 
of  the  negligent  keeping  of  the  animal;  or 
(2)  that  the  injury  was  committed  while  the 
animal  was  trespassing  on  the  lands  of  an- 
other, in  which  case  it  is  only  necessary  to 
show  negligence  in  the  owner  in  falling  to 
keep  the  animal  on  his  own  land,  knowledge 
of  the  vicious  propensity  of  the  animal  in 
the  latter  case  being  unnecessary. 

Apart  from  the  attack  made  on  the  defend- 
ant, the  only  other  evidence  of  the  hog's  vl- 
ciousness  is  the  testimony  of  J.  D.  Stewart 
and  of  a  son  of  plaintiff,  George  Johnston,  Jr. 
The  latter  testified  that  he  had  chased  It  off 
his  father's  place  a  few  times,  that  one  time 
he  and  his  brother  were  chasing  It  off,  and 
it  turned  on  them ;  and  he  says :  "We  jump- 
ed over  the  fence  into  the  pig  yard,  and  got 
away  from  it."  But  he  thought  so  little  of 
the  occurrence  that  he  is  not  sure  whether  or 
not  he  so  much  as  told  his  father  of  it,  much 
less  complained  of  it  to  the  owner.  Stewart 
said  that  on  one  occasion  he  was  passing 
along  the  road,  the  boar  was  standing  off  to 
one  side,  and  as  he  passed  by  the  boar  "made 
a  jump  at  him,"  and  that  he  jumx>ed  to  one 
side  and  dodged  him ;  that  the  boar  turned 
and  came  back;  and  that  he  "picked  up  a 
boulder,  and  throwed  it  at  him,  and  he  start- 
ed off."  This  was  not  identified  as  the  same 
boar  that  injured  plaintiff.    Witness  said  that 


he  did  not  take  notice  whether  or  not  it  had 
tusks.  There  is  no  evidence  whatever  that 
defendant  knew  this  particular  bog  was  vi- 
cious, but,  on  the  contrary,  four  or  five  wit- 
nesses prove  that  during  the  time,  three  or 
four  months,  that  defendant  owned  it,  it  had 
free  range  of  the  fields  of  defendant  with  Its 
other  hogs;  that  It  frequented  the  premises 
of  defendant's  numerous  tenants ;  and  that  It 
had  never  at  any  time  exhibited  any  signs  of 
viclousness,  or  shown  any  disposition  to  at- 
tack any  one.  Two  or  three  witnesses  testi- 
fy that  they  had  kicked  it  out  of  their  way; 
that  they  had  seen  children,  not  over  10  or  12 
years  old,  drive  it  away  from  their  houses 
with  sticks.  One  witness  says  he  saw  his 
wife  strike  it  over  the  head  with  a  bucket 
and  drive  it  from  the  trough  where  she  had 
fed  her  own  pigs ;  another  man  that  he  had 
driven  it  from  his  yard  by  the  motion  of  Ills 
hands.  So  that  the  overwhelming  weight  of 
evidence  shows  that  the  particular  hog  in 
question  was  not  as  a  matter  of  fact  vicious. 
The  expert  testimony  of  Howard  A.  Hill,  a 
breeder  of  hogs,  was  received  over  the  objec- 
tion of  defendant  to  prove  that  boar  hogs  be 
come  vicious,  and  are  likely  to  attack  other 
animals  and  even  persons  after  a  certain 
age,  unless  their  tusks  are  broken  off.  But 
it  is  a  matter  of  common  knowledge  that  do- 
mestic animals  are  not  vicious  as  a  general 
rule ;  and  upon  this  common  knowledge  rests 
the  principle  which  requires  proof  of  knowl- 
edge by  the  owner  before  he  can  be  held  lia- 
ble for  the  vicious  act  of  his  animal,  except, 
perhaps,  in  case  of  certain  animals  which  the 
statute  prohibits  from  running  at  large.  The 
boar  is  not  made  an  exception  by  the  statute. 
The  reverse  of  the  fact  testified  to  by  the  ex- 
pert is  a  matter  of  common  knowledge;  and 
expert  testimony  cannot  be  received  either  to 
prove  or  to  disprove  those  things  which  the 
law  supposes  to  lie  within  the  common  exper- 
ience and  common  education  of  all  men.  Ror 
gers  on  Expert  Testimony  (2d  Ed.)  f  8;  1 
Wharton  on  Evidence,  S  436.  But,  if  it  could 
be  said  that  this  expert  testimony  was  admis- 
sible, it  would  cut  like  a  two-edged  sword; 
because,  while,  it  would  prove  negligence  on 
the  part  of  the  defendant  in  failing  to  con- 
fine the  boar,  it  would  also  affect  plaintiff, 
and  convict  him  of  contributory  negligence, 
as  the  proximate  cause  of  his  injury,  in  get- 
ting down  from  the  building  where  he  was  at 
work,  and  approaching  the  hog  unarmed  to 
drive  it  away  from  the  fence.  This  is  the 
first  time  this  court  has  been  called  upon  to 
review  a  case  involving  i)ersonal  injury  in- 
flicted by  a  vicious  hog;  nor  have  we  been 
able  to  find  where  any  other  court  has  decid- 
ed a  similar  case.  Consequently  the  very 
novelty  of  the  case,  in  view  of  the  prevalence 
of  the  hog  and  man's  familiarity  with  his  nat- 
ural propensities,  is  a  contradiction  of  the 
expert  testimony.  Reports  of  the  various 
courts  of  this  country  are  replete  with  cases 
involving  injuries  from  biting  dogs,  kicking 


W.  Va.) 


OAPITO  V.  TOPPING. 


845 


horses,  vicious  bulls,  and  an  occasional  case 
may  be  found  where  an  owner  has  been  held 
to  aoeount  for  the  butting  of  his  ram,  but 
this  Is  the  first  case  of  which  we  have  any 
knowledge  where  the  hog  has  so  far- depart- 
ed from  his  usual  habits  of  gentleness  as  to 
savagely  bite  and  injure  man.  There  would, 
therefore,  seem  to  be  less  reason  for  demand- 
ing ezi>ert  testimony  to  prove  the  general  pro- 
pensity of  the  hog  than  there  would  be  in  the 
case  of  the  horse,  the  ox,  or  the  sheep.  All 
domestic  animals  stand  in  the  same  category, 
except  where  the  rule  applicable  thereto  has 
been  modified  by  statute ;  and,  under  the  law 
of  this  state,  no  evidence  short  of  proof  that 
defendant  knew  or  by  reasonable  diligence 
should  have  known  that  its  hog  was  of  a  vi- 
cious disposition  or  propensity  will  suffice  to 
sustain  a  verdict  for  damages  for  the  injury. 
We  think  the  expert  testimony  was  improper- 
ly admitted,  and  was  prejudicial  to  plaintiff 
in  error.  Without  such  testimony  there  is 
not  the  slightest  evidence  in  the  record  to 
support  the  verdict  It  was  an  unfortunate 
occurrence,  and  a  serious  injury  to  plaintiff, 
but  it  is  not  shown  that  defendant  was  guilty 
of  any  wrong  or  negligence,  and  the  law  does 
not  hold  it  liable. 

We  deem  it  unnecessary  to  review  the  other 
points  of  error  assigned.  Our  conclusion  is 
that  the  verdict  is  contrary  to  the  law  and 
the  evidence,  and  that  It  was  error  not  to  sec 
it  aside.  We  therefore  reverse  the  Judgment, 
set  aside  the  verdict,  and,  according  to  the  es- 
tablished practice  of  this  court,  remand  the 
cause  for  a  new  trial ;  it  not  being  made  to 
appear  clearly  that  the  plaintiff  may  not  be 
able  on  a  second  trial  to  strengthen  his  case. 
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OAPITO  v.  TOPPING.     SUTHERLAND  v. 
SAMB.    REESB  v.  SAME. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  27,  1909.) 

1.  Mandamus  (|  73*)— Pubposes  of  Relief- 
Legislative  Officers. 

Mandamus  is  an  appropriate  remedy  to 
compel  the  keeper  of  the  legislative  rolls  to  de- 
liver to  a  citizen  requiring  it  a  copy  of  an  act 
gassed  by  the  Legislature,  and  also  to  compel 
im  to  promulgate  the  same  with  the  other  acts 
passed  by  printing  and  binding  it  with  them  for 
distribution  and  sale. 

[Ed.  Note.— For  other  cases*  see  Mandamus, 
Dec  Dig.  §  73.*] 

2.  Mandamus  (8  82*)— Public  Officert-De- 

FENSE. 

Mere  lack  of  possession  by  a  public  officer 
of  a  document,  of  which  he  is  the  legal  custodi- 
an constitutes  no  defense  to  an  application  for 
a  peremptory  writ  of  mandamus  to  compel  him 
to  certitr  and  deliver  a  copy  thereof  when  the 
law  requires  it  of  him. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §i  139,  177-179;  Dec.  Dig.  i  82.*] 

8.  Constitutional  Law  (8  42*)— Who  Mat 
Raise— QuEfi^TioN. 

Unconstitutionality  of.  a  legislative  act  can- 
not be  set  up  by  the  keeper  of  the  rolls  as  a  de- 


fense to  a  writ  of  mandamus  to  compel  him  to 
furnish  a  copy  thereof;  this  defense  being 
available  only  for  protection  of  personal  inter- 
ests or  rights  invaded  or  encroached  upon  by 
unconstitutional  legislation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  $§  39,  40;   Dec.  Dig.  {  42.*] 

4.  Constitutional  Law  (J  35*)— Constbuo- 
TiON  OF  Constitution?— Mandatoby. 

Being  organic  in  character,  constitutional 
provisions  stand  on  a  higher  plane  than  stat- 
utes, and,  as  a  rule,  are  mandatory,  prescribing 
exact  or  exclusive  times  and  methods  of  doing 
acts  permitted  or  required. 

[Ed.  Note.— For  other  cases,  see  institu- 
tional Law,  Cent  Dig.  (  34^;  Dec.  Dig.  f 
35.*] 

5.  Statutes  (8  29*)— Veto  by  Govbbnob. 

The  provision  in  section  14  of  article  7 
of  the  Constitution  of  this  state  (Code  1906,  p. 
Izvii),  requiring  the  Governor  to  file  a  bill,  with 
the  objections  thereto,  in  the  office  of  the  Sec- 
retary of  State,  within  five  days  after  the  ad- 
journment of  the  Legislature,  in  order  to  effect 
a  veto  thereof,  is  mandatory,  in  respect  to  both 
the  time  and  the  manner  of  exercising  the 
power. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  S  29.*] 

G.  Time  (§  10*)  —  Veto  —  Time  fob  —  Exclu- 
sion  OF   SUNOAY. 

In  computing  the  period  of  five  days  after 
adjournment  allowed  for  the  exercise  of  the 
power  of  executive  disapproval,  a  Sunday  occur- 
ring within  five  days  after  adjournment  is  to  be 
excluded. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  |§  34-52;  Dec.  Dig.  §  10  ;•  Statutes,  Cent. 
Dig.  )  31.] 

7.  Evidence  ft  887*)— Parol  Evidence. 

When  the  records  of  the  Legislature  show 
the  time  of  adjournment  and  are  clear  and  un- 
ambiguous respecting  the  same,  they  are  con- 
clusive; and  extraneous  evidence  cannot  be  ad- 
mitted to  show  a  different  date  of  adjournment. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  1699;   Dec  Dig.  {  887.*] 

8.  States  (§  37*)  —  Legislative  Reoobds  — 
Certainty. 

The  date  of  adjournment  of  the  Legisla- 
ture, as  shown  by  its  journals,  is  not  contra- 
dicted or  rendered  uncertain  by  record  evidence 
therein  of  the  transaction  of  a  large  amount  of 
business  within  a  short  period  of  time. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig,  S  37.*] 

9.  Statutes  ft  15*)— Reading— Avendmentr. 

Amendments  to  legislative  bills  read  on 
three  separate  days,  as  required  by  the  Consti- 
tution, made  at  a  late  stage  of  the  proceedings, 
such  as  the  third  reading,  do  not  make  it  nec- 
essary to  repeat  the  constitutional  readings 
thereof. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  12,  13;  Dec.  Dig.  $  15.*] 

(Syllabus  by  the  Court) 

Separate  original  applications  for  peremp- 
tory writs  of  mandamus  by  Charles  Cap- 
ito,  Howard  Sutherland,  and  Z.  M.  Reese  to 
be  directed  to  C.  L,  Topping,  Clerk  of  the 
House  of  Delegates    Writs  awarded. 

Price,  Smith,  Spilman  &  Clay  and  Kemble 
White,  for  petitioners.  Wm.  Q.  Conley,  Wnx 
M.  O.  Dawson,  and  Linn  &  Byrne,  for  re- 
spondent 


*For  othw  casts  9—  same  topic  and  sccUon  NUMBER  la  Dec  ft  Am.  Digs.  1S07  to  date,  ft  Reporter  Indexes 
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POFFENBAROER,  J.  Ghas.  Capito  ap- 
plied to  this  court  for  a  peremptory  writ  of 
mandamus,  to  compel  0.  L.  Topping,  clerk  of 
the  House  of  Delegates,  to  certify  and  deliver 
to  him  a  copy  of  a  certain  document,  known 
and  designated  In  the  legislative  proceedings 
as  Senate  Bill  No.  162,  a  bill  to  amend  and 
re-enact  a  certain  statute,  constituting  the 
charter  of  the  city  of  Charleston,  as' an  act 
passed  by  the  Legislature.  Howard  Suther- 
land applied  for  two  such  writs,  command- 
ing said  Topping  to  certify  two  other  docu- 
ments, relating  to  roads,  as  having  become 
laws.  Z.  M.  Reese  also  asked  such  a  writ, 
commanding  him  to  certify  still  another  one, 
purporting  to  establish  Grant  Independent 
School  District  in  Marion  county,  as  a  law 
passed.  Another  purpose  of  the  applicants 
was  to  have  these  acts  printed  and  bound 
with  the  other  acts  passed.  Topping  resisted 
all  these  applications,  basing  his  defense  on 
an  alleged  veto  by  the  Governor  in  each  case 
and  unconstitutionality  of  some  of  the  acts. 

The  facts  disclosed  are  as  follows:  The 
legislative  Journals,  as  written  up  by  the 
clerks,  but  not  yet  signed  by  the  presiding 
officers,  show  the  Legislature  adjourned  on 
the  26th  day  of  February,  1909,  but  do  not 
disclose  the  hour  of  adjournment.  As  shown 
by  affidavits  tendered,  that  body  in  point  of 
fact  adjourned  on  February  27,  1909,  at  6:40 
o'clock  a.  m.  Within  five  days  after  Febru- 
ary 26th,  the  Governor  indorsed  "Disap- 
proved" on  some  of  the  bills,  but  did  not  re- 
turn any  of  them  to  the  office  of  the  Secre- 
tary of  State  within  that  period,  but  did  re- 
turn them  within  five  days  after  February 
27th,  excluding  Sunday,  to  wit,  on  the  5th 
day  of  March,  1909,  at  8:00  o'clock  a.  m.; 
that  being  more  than  five  days  after  mid- 
night of  February  26th,  excluding  Simday, 
February  28th.  The  legislative  Journals 
show  a  recess  for  10  minutes  at  11:30  o'clock 
p.  m.  on  February  26th  and  the  transaction 
of  a  large  amount  of  business  after  that  time.. 

Assuming  the  validity  of  the  acts  in  ques- 
tion, the  right  of  the  applicants  to  have 
copies  thereof  and  the  propriety  of  the  rem- 
edy invoked  are  clear  beyond  doubt  As  citi- 
zens and  taxpayers,  they  have  a  sufficient  in- 
terest, and  the  statute  makes  the  clerk  of  the 
House  the  keeper  of  the  rolls,  and  requires 
him  to  make  and  deliver  a  copy  of  any  act 
to  any  person  requiring  the  same  on  payment 
of  the  fee  allowed  therefore.  Code  1889,  c. 
12,  11  13,  14  (Code  1906,  §S  266,  267).  That 
mandamus  Is  the  proper  remedy  to  enforce 
performance  of  this  duty  is  obvious,  in  view 
of  legal  principles,  and  has  been  Judicially  de- 
clared. Wise  V.  Bigger,  Clerk,  79  Va.  269; 
Wolfe  V.  McCaull,  76  Va.  876. 

Unconstitutionality  of  the  acts  in  question, 
treating  them  as  having  had  bestowed  upon 
them  all  the  vital  and  essential  requisites  of 
passage  in  due  form  by  both  houses  of  the 
Legislature,  and  not  having  been  vetoed,  may 
i>e  eliminated  as  a  defense  the  respondent 


cannot  make  in  liis  ministerial  and  represen- 
tative capacity,  if  it  exists.  That  defense  is 
open  only  to  persons  having  a  personal  in- 
terest or  right,  which  the  unconstitutional 
act  invades  or  violates,  Dillon  v.  County 
Court  of  Braxton  County,  60  W.  Va.  339,  55 
S.  E.  382,  Id.,  208  U.  S.  192.  28  Sup.  Ct  275, 
52  L.  Ed.  450. 

Another  objection  preliminary  in  charact^ 
is  that  the  document  is  not  in  the  custody  of 
the  respondent  If  It  became  a  legislative 
act,  it  should  be  in  his  possession;  and.  If  it 
Is  not,  he  fails  to  show  any  excuse  for  not 
having  it.  His  return  stops  with  the  mere 
statement  that  the  Secretary  of  State,  not  be, 
has  it  It  fails  to  go  further  and  show  his  in- 
ability to  get  it  It  is  not  even  suggested 
that  he  cannot  obtain  it  or  that  he  has  made 
any  effort  to  do  so.  As  the  legal  custodian  of 
such  records,  he  is  bound  to  exercise  some 
degree  of  diligence  in  respect  to  them.  An 
Impossibility  would  not  be  required  of  him, 
of  course,  and,  if  it  appeared  here  that  time 
were  necessary  to  enable  him  by  legal  pro- 
ceedings or  otherwise  to  obtain  the  posses- 
sion of  it,  that  might  constitute  a  defense. 
Whether  it  would  or  not  we  are  not  called 
upon  to  say,  for  it  is  not  even  suggested  in 
the  return.  Insufficiency  of  this  part  of  the 
return  is  obvious. 

The  constitutional  provision  involved  and 
conferring  and  limiting  the  gubernatorial 
power  of  veto  reads  as  follows:  **Any 
bill  which  shall  not  be  returned  by  the  Gov- 
ernor within  five  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him, 
shall  be  a  law.  In  like  manner  as  if  he  had 
signed  it,  unless  the  Legislature  shall,  by 
their  adjournment  prevent  its  return,  in 
which  case  it  shall  be  filed  With  his  objec- 
tions, in  the  office  of  the  Secretary  of  States 
within  "five  days  after  such  adjournment,  or 
become  a  law."  Const,  art  7,  |  14  (Code 
19(X>,  p.  Ixvll).  In  view  of  the  terms,  as  well 
as  the  nature  of  this  clause,  it  must  be  held 
to  be  mandatory,  not  merely  directory.  Con- 
stitutional provisions  are  organic  They  are 
adopted  with  the  highest  degree  of  solem- 
nity. They  are  intended  to  remain  unalter- 
able except  by  the  great  body  of  the  people, 
and  are  incapable  of  alteration  without  great 
trouble  and  expense.  They  are  the  frame- 
work of  the  state  as  a  dvU  institution,  giv- 
ing cast  and  color  to  all  its  legislation.  Juris- 
prudence, institutions,  and  social  and  com- 
mercial life  by  confining  the  Legislature,  the 
executive,  and  Judiciary  within  prescribed 
limits.  All  the  great  potential,  dominating, 
creative,  destroying,  and  guiding  forces  of 
the  state  are  brought  within  their  control  sa 
far  as  they  apply.  Thus,  to  the  extent  of 
their  duration,  they  define  and  limit  the  pol- 
icy of  the  state  more  rigidly  and  unalterably 
than  the  sails  and  rudder  of  the  ship  when 
set  govern  and  control  its  course.  A  more 
apt  figure  Is  made  up  of  the  great  system  of 
highways,    including    railroads,    fixing    the 
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mode,  courses,  and  extent  of  travel  and  trana- 
portation.  So  they  necessarily  stand  on  a 
much  higher  plane  than  mere  statutes,  and 
the  courts  as  a  rule  do  not  feel  warranted  in 
upholding  deviations  from  them  In  respect  to 
the  manner  and  time  of  the  performance  of 
acts  prescribed  or  required  by  them.  Wolfe 
V.  McCauU,  76  Va-  876;  Oooley,  Cons.  Llm. 
(7^h  Ed.)  114,  219;  Lewis'  Suth.  Stat  On. 
i  164,  p.  109.  Tested  by  its  terms,  the  clause 
under  consideration  may  be  said  to  be  in 
mandatory  form,  though  form  is  not  always 
conclusive.  The  passage  of  the  act  makes  it 
lew,  subject  to  a  contingency,  the  executive 
veto.  If  the  Governor  desires  to  veto  a  bill 
after  the  adjournment  of  the  Legislature,  it 
must  be  filed«  with  his  objections,  "in  the 
office  of  the  Secretary  of  State  within  five 
days  after  such  adjournment,  or  become  a 
law."  It  Is  alternative  and  em|>hatic,  saying, 
if  a  certain  thing  is  not  done,  another  shall 
happen.  Unlike  many  other  provisions,  it 
does  not  stop  with  the  prescription  of  the 
affirmative  act,  leaving  the  consequence  of 
failure  to  inference.  It  declares  the  se- 
quence. We  are  aware  of  no  decision  author- 
izing the  view  that  a  constitutional  clause 
dealing  with  matters  so  high .  and  vital  in 
character  as  the  executive  power  of  veto,  and 
the  making  of  laws,  and  having  form  and 
terms  so  emphatic,  is  merely  directory.  In 
our  opinion  this  clause  requires  actual  filing 
in  the  office  of  the  Secretary  of  State  within 
five  days  after  adjournment  Otherwise, 
something  other  than  the  record  indicated  in 
it  would  have  to  be  relied  upon  as  evidence 
of  the  nonexistence  of  the  law.  Resort  might 
be  had  to  uncertain  memoranda,  or  some- 
body's recollection  or  understanding.  Laws 
should  rest  upon  something  more  certain  and 
durable,  and  the  evidence  of  their  existence 
should  be  a  public  record,  kept  in  a  certain 
place,  that  all  may  know  where  to  look  for 
it  and  be  able  to  see  it  The  legislative  jour- 
nals show  the  passage  of  an  act,  making  it  a 
law  subject  to  a  contingency.  This  is  evi- 
denced by  a  public  record.  The  veto  annul- 
ling it  after  adjournment  should  also  be  evi- 
denced by  a  record,  and  in  framing  the  Ck)n- 
Btitution  the  people  saw  fit  to  designate  a 
certain  office  as  the  repository  of  that  evi- 
dence. Plainly  no  other  place  will  do.  If 
any  other  could  be  substituted,  what  one 
would  it  be?  One  man  might  say  the  Gover- 
nor's office,  another  the  Auditor's  office,  and 
so  on,  and  there  would  be  no  certain  place. 
The  locality  or  name  of  the  place  of  record  is 
not  of  primary  importance,  but  it  is  vital 
that  there  be  a  known,  certain  place.  We 
think,  therefore,  the  veto  is  not  effective,  un- 
less the  bill  is  filed  with  objections  in  the 
prescribed  office.  Nor  have  we  any  doubt 
that  it  must  be  filed  within  the  prescribed 
time.  If  not  within  five  days,  then  within 
how  many?.  Who  shall  say?  Is  not  a  time 
iimit  beyond  which  the  citizen  may  know  the 
fate  of  an  act  passed  Important? 


Two  questions  relating  to  the  computation 
of  time  have  been  argued.  One  of  these  is 
whether  a  Sunday  occurring  within  five  days 
from  adjournment  is  to  be  excluded.  In  our 
opinion  the  settled  rules  of  construction,  rea- 
son, and  authority  all  point  to  an  affirmative 
answer  to  this  question.  Sundays  are  ex- 
cluded from  the  five  days  allowed  the  Gov- 
ernor for  action  on  bills  passed  prior  to  ad- 
journment. This  defines  the  five-day  period, 
subsequently  used  in  the  same  section.  The 
Governor  is  required  to  do  certain  work  with- 
in five  days,  not  to  be  engaged  in  a  certain 
way  or  at  a  certain  place  for  five  days.  As 
no  intention  to  require  work  of  him  on  Sun- 
day <!hn  be  presumed,  and  work  for  five  days 
is  marked  out  for  him,  it  is  reasonable  to  say 
five  working  days  were  contemplated.  To 
this  effect  the  authorities  are  almost,  if  not 
quite,  uniform.  Many  decisions  holding  it 
proper  to  exclude  from  the  count  (he  first 
day  in  computing  time  under  a  clause,  say- 
ing the  Governor  shall  act  upon  a  bill  within 
five  days  after  it  shall  have  been  presented 
to  him,  are  relied  upon,  but  they  are  not  ap- 
plicable here.  We  are  not  considering  a 
clause  of  that  kind.  We  do  exclude  the  day 
of  adjournment,  which  corresponds  to  the 
day  of  presentation  under  the  other  clause, 
but  there  is  no  authority  for  the  exclusion  of 
the  day  after  adjournment  after  having  ex- 
cluded the  day  of  adjournment 

There  being  no  dispute  as  to  the  date  of 
the  filing  of  the  bills  in  the  office  of  the  Sec- 
retary of  State,  the  vital  question  is  the  date 
of  adjournment,  and  this  reduces  itself  to  an- 
other, namely,  how  that  is  to  be  proved — 
whether  by  the  legislative  journals  or  extra- 
neous evidence.  It  is  admitted  that  no  date 
subsequent  to  February  26th  is  disclosed  by 
the  journal  or  any  record  or  memorandum  of 
either  house  of  the  Legislature,  and  that  both 
records  show  adjournment  on  that  day. 
There  is  no  uncertainty  or  ambiguity  what- 
ever in  these  records.  Under  such  circum- 
stances extraneous  evidence  to  impeach  the 
written  record  is  inadmissible.  Wise  v.  Big- 
ger, 79  Va.  269;  State  v.  Abbott,  59  Neb.  106, 
80  N.  W.  499;  Webster  v.  Hastings,  69  Neb. 
563,  81  N.  W.  510;  In  re  Granger,  56  Neb. 
260,  76  N.  W.  688;  State  v.  Smith,  44  Ohio 
St  348,  7  W.  E.  447,  12  N.  E.  829;  State  v. 
Moffltt,  5  Ohio,  363.  If  the  Legislature  has 
failed  to  make  any  record  of  its  adjournment, 
or  its  records  are  in  such  a  state  of  confu- 
sion as  to  render  ascertainment  of  the  date 
impossible,  then  resort  may  be  had  to  other 
evidence,  but  not  otherwise.  Crocker  v. 
Junkin,  79  Neb.  682,  113  N.  W.  256.  The 
common  practice  of  staying  the  hands  of  the 
clock  to  enable  the  Legislature  to  effect  an 
adjournment  apparently  within  the  time  fix- 
ed by  the  constitution  for  the  expiration  of 
the  term  Is  dwelt  upon  in  the  argument  as 
a  serious  trespass  upon  the  rights  of  the  ex- 
ecutive in  respect  to  the  time  allowed  him 
for  examination  of,  and  action  upon,  bills  un- 
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dlsix>sed  of  by  him  at  the  time  of  adjourn- 
ment; it  being  pointed  out  that  he  might 
thus  be  deprived  of  the  entire  period  of  five 
days.  In  point  of  fact  no  serious  curtail- 
ment of  this  period  has  ever  occurred  in  the 
history  of  the  state,  and  the  assumption  that 
it  will  ever  occur  would  be  a  violent  and 
highly  Improbable  one.  If  it  should,  the  re- 
sultant evil  might  be  slight  as  compared  with 
that  of  altering  the  probative  force  and  char- 
acter of  legislative  records,  and  making  the 
proof  of  legislative  action  depend  upon  uncer- 
tain oral  evidence,  liable  to  loss  by  death  or 
absence,  and  so  imperfect  on  account  of  the 
treachery  of  memory.  Long,  long  centuries 
ago,  these  considerations  of  public  policy  led 
to  the  adoption  of  the  rule,  giving  verity  and 
unimpeachability  to  legislative  records.  If 
that  character  is  to  be  taken  away  for  one 
purpose,  it  must  be  taken  away  for  all,  and 
the  evidence  of  the  laws  of  the  state  must 
rest  upon  a  foundation  less  certain  and  dura- 
ble than  that  afforded  by  the  law  to  many 
contracts  between  private  individuals  con- 
cerning comparatively  trifling  matters.  The 
Constitution  was  adopted  by  the  people,  with 
full  knowledge  of  the  existence  of  this  rule 
of  evidence,  and  no  provision  was  inserted  to 
protect  the  Governor  or  any  person  else  from 
its  operation  and  effect.  How  can  we  say 
they  did  not  think  it  better  for  the  public  to 
take  the  risk  of  slight,  or  even  great,  abuse 
or  perversion  of  it,  than  to  Innovate  upon  the 
rule,  or  that  they  did  not  rightly  and  safely 
assume  that  no  substantial  encroachment 
would  ever  be  made  by  the  Legislature  upon 
the  time  of  the  executive  in  this  way?  In 
more  than  45  years  it  has  never  yet  occurred. 
The  few  hours  so  taken  is  in  a  practical 
sense  no  encroachment  at  all,  since  the  Gov- 
ernor and  Legislature  may  both  work  at  the 
same  time.  If  the  evil  should  grow  and  be- 
come serious,  the  power  of  remedy  is  in  the 
hands  of  the  people  rather  than  those  of  the 
courts. 

It  is  said  the  journal  of  the  senate  proper- 
ly interpreted  shows  an  adjournment  could 
not  have  occurred  on  or  before  midnight  of 
February  26th,  because  a  large  amount  o 
business  was  transacted,  after  a  recess,  ter- 
minating at  11:40  o'clock  p.  m.  of  that  day. 
Some  four  or  five  reports  of  committees  on 
enrolled  bills  and  the  report  of  a  conference 
committee  on  the  appropriation  bill  were  re- 
ceived and  acted  upon,  and  there  were  two 
roll  calls  after  that  time.  All  this  is  remote 
and  merely  ai^n^mentative.  What  business 
was  transacted  is  one  thing.  The  time  of  ad- 
journment is  another.  The  journal  says  the 
Legislature  adjourned  on  the  26th.  This 
covers  the  point  in  issue.  A  mere  uncertain 
inference  cannot  prevail  over  it  The  court 
does  not  judicially  know  how  much  legisla- 
tive business  can  be  transacted  in  twenty 
minutes. 

It  has  been  suggested  in  argument  that  the 


day  of  adjournment  shown  by  the  record  ex- 
tended to  noon  of  February  27th.  We  are 
unable  to  concur  in  this  view.  The  day  indi- 
cated by  the  journals  is  a  calendar  day,  a 
day  of  the  month  and  year,  not  a  day  of  the 
session.  Even  if  we  could  say  the  45-day 
constitutional  period  extended  to  noon  of  Fel>- 
ruary  27th,  it  would  be  immaterial.  The 
date  of  adjournment  and  the  date  of  expira- 
tion of  that  period  are  different  things.  The 
Governor  is  not  allowed  for  veto  pun">oses 
five  days  after  the  expiration  of  the  constitu- 
tional legislative  period.  His  veto  period  Is 
5  days  after  adjournment,  which  might  occur 
on  any  day  in  the  45-day  period. 

Another  contention  is  that,  owing  to  an  al- 
leged irregularity  in  the  legislative  proceed- 
ings shown  by  the  journal,  the  bill  did  not 
pass.  This  Is  predicated  on  an  amendment 
made  on  the  third  reading,  although  the  bill 
is  shown  to  have  had  its  first,  second,  and 
third  readings  in  both  houses.  We  are 
aware  of  no  law,  constitutional  or  otherwise, 
requiring  a  repetition  of  the  reading  of  bills 
in  their  entirety,  when  amendments  are  made 
at  late  stages  of  the  proceedings. 

Being  of  the  opinion  that  none  of  the  bills 
in  question  were  vetoed,  we  awarded  the 
writs. 

(66  W.  Ta.  «56> 

MAT  T.  TOPPING. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  4,  1909.) 

Statutes  (|  32*)  —  Appbopriation  Bills  — 

Veto—*  *Disappbo  v  al.  * ' 

In  no  event  has  the  Governor  power  to  dis- 
approve a  bill  making  appropriations  of  the 
public  money,  embracing  distinct  Items,  or  to 
disapprove  any  item  therein,  without  communi- 
cating his  disapproval  thereof,  with  his  reasons 
therefor,  to  the  house  in  which  the  bill  originat- 
ed before  the  adjournment  of  the  legislative  ses- 
sion. 

fEd.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  §  35;    Dec.  Dig.  §  32.*] 

(Syllabus  by  the  Court.) 

Application  ot  Maude  May  for  writ  of 
mandamus  against  C.  L.  Topping,  Clerk  of 
the  House  of  Delegates.    Writ  granted. 

Mollohan,  McOUntlc  &  Mathews,  for  peti- 
tioner. Wm.  G.  Conley,  Frank  Lively,  and 
Wm.  M.  O.  Dawson,  for  respondent. 

ROBINSON,  J.  Maude  May  has  applied 
for  a  peremptory  writ  of  mandamus  to  com- 
pel the  clerk  of  the  House  of  Delegates  of 
West  Virginia,  keeper  of  the  rolls  of  the 
state,  to  make  and  deliver  to  her,  ui)on  pay- 
ment of  the  fees  therefor,  a  certified  copy  of 
House  Bill  No.  342,  entitled  "An  act  making 
appropriations  of  public  money  to  pay  gen- 
eral charges  upon  the  treasury,"  and  to  in- 
clude in  such  certified  copy  of  that  act  the 
following:  "To  pay  to  Mrs.  Maude  May, 
executrix  and  devisee,  widow  of  the  late  At- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexea 
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torney  General,  Olark  W.  May,  deceased, 
the  salary  for  the  balance  of  the  year  In 
which  said  Clark  W.  May  died.  $2,080.00"— 
as  one  of  the  acts  legally  passed  by  the  Legis- 
lature of  the  state  of  West  Virginia  and  duly 
enrolled  pursuant  to  law,  and  also  to  include 
in  the  printed  copy  of  the  acts  of  the  Legisla- 
ture of  1909,  to  be  published  and  Issued  by 
the  keeper  of  the  rolls  according  to  law. 
House  Bill  No.  342,  entitled  as  aforesaid,  con- 
taining therein  the  Item  appropriating  the 
sum  of  $2,080,  as  In  the  words  and  figures 
given  above,  as  a  valid  subsisting  act  in  law, 
duly  passed  by  the  Legislature  of  the  state 
of  West  Virginia,  according  to  the  provisions 
of  the  Constitution.  The  application  for  such 
mandamus  is  resisted  by  respondent  He 
maintains  that  the  item  appropriating  the 
sum  of  $2,080  in  the  words  and  figures  re- 
cited above,  was  vetoed  by  the  Governor.  He 
therefore  presents  as  his  defense  that  such 
portion  of  the  bill  did  not  become  a  law,  and 
that  he  has  no  power  to  certify  and  publish 
it  as  such. 

The  Legislature  which  passed  the  bill  In 
question  met  on  Wednesday,  the  13th  day  of 
January,  1909.  It  adjourned  by  operation  of 
the  Constitution,  wherein  It  limits  the  session 
to  45  days,  on  Friday,  the  26th  day  of  Febru- 
ary, 1909.  The  journals  of  the  Senate  and 
House  of  Delegates,  printed  by  the  authority 
of  the  respective  houses,  show  that  House 
Bill  No.  342  was  constitutionally  passed  by 
each  of  them,  presented  to  the  Governor,  and 
report  of  such  presentation  made  to  each 
house.  The  Journals  further  show  that  a 
Joint  committee  of  the  two  houses  waited 
upon  the  Governor;  that  he  directed  them 
to  Inform  the  two  houses  of  the  Legislature 
that  he  had  no  further  communication  to 
make  to  either  of  them;  that  the  committee 
made  such  report;  and  that,  thereupon,  each 
house  adjourned  sine  die.  These  printed 
Journals  bear  the  date  of  Friday,  February 
26,  1909.  They  show  no  extension  of  the 
session  beyond  the  constitutional  period. 

Enrolled  House  Bill  No.  342  was  presented 
to  the  Governor,  as  attested  by  the  printed 
Journals  of  the  two  houses  of  the  Legisla- 
ture, on  February  26,  1909.  It  remained  in 
his  possession  and  control  until  Friday,  the 
5th  day  of  March,  1909.  At  the  hour  of  8 
o'clock  a.  m.  on  that  day,  it  was  filed  in  the 
ofllce  of  Secretary  of  State.  As  presented  to 
the  Governor,  it  contained  the  item  of  ap- 
propriation in  favor  of  Mrs.  May.  As  filed  in 
the  ofiice  of  Secretary  of  State  this  item  was 
stricken  out  by  red  Ink,  and  there  was  In- 
dorsed on  the  bill,  under  the  signature  of  the 
Governor  and  the  date  of  March  3,  1909,  his 
disapproval  of  all  items  Indicated  in  the  bill 
by  red  ink  erasure,  and  his  approval  of  all 
Stems  not  so  Indicated. 

The  right  of  petitioner  to  the  remedy  by 
mandamus,  invoked  to  compel  the  certifica- 
tion and  delivery  to  her  of  a  copy  of  an  act 
passed  by  the  Legislature  and  to  compel  the 
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keeper  of  the  rolls  to  promulgate  the  same 
with  the  other  acts  passed,  has  been  deter- 
mined and  upheld  by  this  court  in  the  Cases 
of  Caplto,  Sutherland,  and  Reese,  64  S.  U. 
845,  applying  for  similar  writs,  at  this  term. 
The  opinion  in  those  cases  is,  to  further  ex- 
tent, controlling  in  this  case.  We  need  not 
inquire  to  what  extent.  A  reference  suffices. 
Aside  from  the  questions  therein  determined 
this  case  involves. but  one.  That  question  is: 
Can  the  Governor  veto  an  Item  in  the  gen- 
eral appropriation  bill  after  the  adjournment 
of  the  Legislature? 

The  question  is,  we  are  of  opinion,  answer- 
ed by  the  plain  terms  of  the  Constitution 
wherein  it  prescribes  that  which  governs  In 
such  cases.  Article  7,  §  15  (Code  1906,  p. 
Ixvli).  This  organic  constitutional  provision, 
in  view  of  Its  character  and  purpose  is  neces- 
sarily mandatory.  It  provides:  "Every  bill 
passed  by  the  Legislature  making  appropria- 
tions of  money,  embracing  distinct  Items, 
shall  before  it  becomes  a  law,  be  presented 
to  the  Governor ;  if  he  disapprove  the  bill,  or 
any  item  or  appropriation  therein  contained, 
he  shall  communicate  such  disapproval  with 
his  reasons  therefor  to  the  House  in  which 
the  blU  originated ;  but  all  items  not  disap- 
proved shall  have  the  force  and  effect  of  law 
according  to  the  original  provisions  of  the 
bill.  Any  Item  or  items  so  disapproved  shall 
be  void,  unless  repassed  by  a  majority  of 
each  House  according  to  the  rules  and  limi- 
tations prescribed  In  the  preceding  section  in 
reference  to  other  bills."  How  Is  it  ordained 
by  this  supreme  and  mandatory  law  that  an 
item  in  an  appropriation  bill  embracing  dis- 
tinct items  shall  be  disapproved  by  the  Gov- 
ernor? Plainly  is  It  stated  therein  that,  if 
be  disapproved  such  Item,  he  shall  communi- 
cate such  disapproval,  with  his  reasons  there- 
for, to  the  house  in  which  the  bill  originated. 
It  is  this  action  of  the  Governor  in  com^iu- 
nlcating  such  disapproval,  with  his  reasons 
therefor,  to  the  house  in  which  the  bill  origi- 
nated that  consummates  and  effects  a  veto 
of  the  item.  The  communication  of  his  dis- 
approval, with  his  reasons  therefor,  is  the 
disapproval  Itself.  The  obligation  upon  the 
Governor  to  communicate  his  disapproval  of 
an  item,  with  his  reasons  therefor,  to  the 
house  in  which  the  bill  originated,  is  a  man- 
datory one  to  bring  about  the  qualified  veto 
that  is  given  him  in  such  instances.  Unless 
he  communicate  as  directed  by  this  constitu- 
tional provision,  he  approves,  and  does  not 
disapprove.  The  last  clause  of  the  section 
clearly  discloses  such  interpretation.  It 
says:  "Any  item  or  items  so  disapproved 
shall  be  yold»  unless  repassed  by  a  majority 
of  each  house."  What  do  the  words  "so  dis- 
approved" mean?  The  use  of  these  words 
makes  one  to  Inquire:  How  disapproved? 
Clearly  they  relate  not  simply  to  disapproval 
in  the  mind  of  the  Governor,  but  to  some  act 
of  disapproval,  some  manner  of  dlsapprovaL 
That  act  or  manner  of  disapproval  provided 
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for  Just  above  these  words,  and  to  whlcb  "so 
disapproTed''  clearly  relates,  is  by  communi- 
cation with  reasons  to  the  house  In  which  the 
bill  originated.  "Any  item  or  items  so  dls* 
approved  shall  be  void,  unless  repassed.*' 
The  very  connection  between  the  words  "so 
disapproved"  and  "unless  repassed"  show 
that. the  Ck)nstltution  intends  that  the  disap- 
proval of  the  Governor,  to  be  a  disapproval 
at  all,  must  be  communicated  to  the  house  of 
the  Legislature  in  which  the  bill  originated, 
so  that  the  Legislature  may  again  act  upon 
the  item ;  so  that  it  may  repass  it,  if  the  Gov- 
ernor's reasons  for  disapproval  do  not  per- 
suade It  to  do  otherwise,  by  a  majority  of 
each  house  according  to  the  rules  and  limi- 
tations prescribed.  Only  by  being  "so  disap- 
proved" Is  the  item  declared  void  by  the  Con- 
stitution. Disapproval  In  any  other  form  or 
manner  does  not  affect  it 

The  plain  terms  of  this  constitutional  pro- 
vision should  prevail.  A  Constitution  is 
made  for  the  people  and  by  the  people.  The 
interpretation  that  should  be  given  It  is  that 
which  reasonable  minds,  the  great  mass  of 
the  people  themselves,  would  give  It;  "for 
as  the  Constitution  does  not  derive  its  force 
from  the  convention  which  framed,  but  from 
the  people  who  ratified  it,  the  intent  to  be 
arrived  at  Is  that  of  the  people,  and  it  is  not 
to  be  supposed  that  they  have  looked  for  any 
dark  or  obstrnse  meaning  In  the  words  em- 
ployed, but  rather  that  they  have  accepted 
them  in  the  sense  most  obvious  to  the  com- 
mon understanding,  and  ratified  the  Instru- 
ment In  the  belief  that  that  was  the  sense 
designed  to  be  conveyed."  Cooley's  Const. 
Lim.  81.  The  great  Chief  Justice  Marshall 
in  the  Interpretation  of  a  provision  of  the 
national  Constitution  said:  ''As  men  whose 
intentions  require  no  concealment  generally 
employ  the  words  which  most  distinctly  and 
aptly  express  the  ideas  they  intend  to  con- 
vey, the  enlightened  patriots  who  adopted  it 
must  be  understood  to  have  employed  words 
in  their  natural  sense,  and  to  have  Intended 
what  they  said.**  Gibbons  v.  Ogden,  9  Wheat 
188,  6  L.  Ed.  23.  There  Is  no  ambiguity  In 
section  14  of  article  7  (Code  1906,  p.  Ixvl).  It 
Is  plain.  It  needs  no  construction.  The 
terms  used  In  common  everyday  Interpreta- 
tion can  mean  nothing  but  that  the  Governor 
disapproves  a  distinct  Item  in  an  appropria- 
tion bill  by  communicating  his  dissent,  and 
his  reasons  therefor,  to  the  house  that  orig- 
inated the  bill,  so  that  house  may  set  In  mo- 
tion, if  it  desire,  after  hearing  the  Governor's 
reasons  against  the  item,  legislative  action 
to  repass  the  Item  by  a  majority  of  each 
house.  The  section  plainly  contemplates  fur- 
ther legislative  action.  If  the  Legislature  sees 
fit.  Can  there  be  such  action  after  the  Leg- 
islature has  adjourned?  The  very  fact  that 
there  cannot  be  determines  that  the  Governor 
must  express  his  disapproval  before  the  ad- 
journment 

The  people  of  this  state  most  evidently  In- 
tended that  the  sovereign  wUl,  the  Legisla- 


ture, should  have  the  ultimate  power  In  the 
general  expenditure  of  the  public  revenue. 
They  have  so  expressed  it  In  the  fundamen- 
tal compact  of  government  They  provided. 
It  is  true,  a  check  upon  legislative  action  in 
this  particular  by  ordaining  that  the  Governor 
could  disapprove  the  general  appropriations 
and  express  such  disapproval  to  the  Legisla- 
ture. It  was  80  provided  in  order  that  the 
executive,  versed  In  statecraft,  should  ad- 
vise or  reason  against  the  general  expendi- 
ture of  public  money  or  any  item  thereof. 
But  the  very  language  of  the  Constitution  In 
this  regard  can  mean  nothing  but  that,  after 
such  reasons  against  an  appropriation  are 
communicated  to  the  Legislature  by  the  Gov- 
ernor, that  Legislature,  the  sovereign  body, 
still  has  the  will  to  expend  the  public  money 
notwithstanding  the  opinion  and  arguments 
of  the  executive  head  of  the  state.  The  peo- 
ple have  reserved  unto  themselves  by  their 
many  representatives,  embodying  the  com- 
bined and  versatile  intelligence  of  the  mass- 
es, the  last  word  as  to  the  policy  and  pro- 
priety of  public  expenditures.  Such  idea  is 
most  consistent  with  the  republican  form  of 
government  But  the  people  never  intended, 
and  it  is  not  so  expressed,  that  the  intelligence 
or  will  of  any  one  man  in  a  matter  so  vital  and 
varied  as  the  expenditure  of  the  public  rev- 
enue, the  very  life-blood  of  the  state,  should 
prevail,  except  by  argument,  over  the  com- 
bined intelligence  and  will  of  their  represen- 
tatives iQ  legislative  assembly.  "In  the  mul- 
titude of  counsellors  there  is  safety." 

It  has  been  submitted  in  the  argument  that 
the  court  will  go  far  to  uphold  the  veto  power 
of  the  Governor.  We  have  no  power  to 
change  the  Constitution ;  i(nd,  where  that  in- 
strument is  clear  in  its  terms  and  of  plain 
interpretation  to  any  ordinary  and  reason- 
able mind,  there  Is  no  room  for  construction, 
and  it  would  be  mischievous  and  unlawful  to 
assume  It  If  the  absolute  veto  power  of 
the  Governor  was  clearly  expressed,  we 
should  declare  Its  existence.  Yet  we  have 
nothing  to  control  us  other  than  the  plainly 
written  language  of  the  fundamental  com- 
pact In,  that  instrument  there  is  nothing  to 
attach  us  to  the  idea  that  the  veto  power  Is 
so  sacred  that  it  should  be  made  to  prevail, 
In  the  face  of  plain  words,  against  the  su- 
preme power  of  the  people.  The  Governor 
is  not  vested  with  the  absolute  power  of 
veto.  The  people  have  reserved  unto  them- 
selves In  every  event  the  right  and  oppor- 
tunity to  accept  his  disapproval  as  sound  or 
to  overthrow  it  as  not  being  for  the  common- 
weal. We  iterate  that  nowhere  in  the  Con- 
stitution Is  the  €k>vemor  given  the  absolute 
power  to  prevent  a  bill  that  has  passed  the 
Legislature  from  becoming  a  law,  providing 
that  same  Legislature,  by  a  majority  thereof, 
sees  fit  to  make  that  bill  a  law.  During  the 
session  every  bill  presented  to  the  Governor 
must  be  returned  by  him  to  the  house  in 
which  it  originated,  or  it  becomes  a  law. 
During  that  session  he  must  express  his  dls- 
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approval  to  the  honae  whence  the  bill  came. 
The  legislative  assembly  may  then  by  a  ma- 
jority vote  still  persist  In  the  btirs  being  a 
law.  True  it  is  that  the  legislative  assembly 
may  adjourn  leaving  4)1118  in  the  hands  of  the 
Governor  for  his  disapproval  within  five  days 
after  adjournment  pursuant  to  article  7,  8 
14.  But  the  Legislature  has  the  discretion, 
the  power,  to  deny  to  the  Governor  such  ab- 
solute 4>pportunity  of  disapproving  legisla- 
tion. It  may  so  confide  In  him,  or  It  may  not 
so  trust  his  Judgment  It  may  remain  in 
session  for  these  five  days  or  longer,  present- 
ing no  bills  to  the  Governor,  solely  for  the 
purpose  of  receiving  his  disapproval  of  those 
already  presented,  and  for  the  further  pur- 
pose of  ratifying  or  disafllrming  any  veto  that 
he  may  make.  If  the  Legislature  desires  to 
hold  unto  Itself  the  power  of  acting  upon  the 
Governor's  disapproval  of  bills.  If  it  does  not 
desire  to  vest,  him  with  absolute  veto  power 
as  to  any  bill,  it  may  five  days  or  more  be- 
fore the  day  that  It  would  adjourn  complete 
the  legislation  for  that  session,  present  no 
more  bills  to  the  Governor,  and  remain  in  ses- 
sion solely  for  the  purpose  ot  receiving  the 
Governor's  disapproval,  and  of  overruling 
any  executive  disapproval  in  the  event  that 
it  should  not  meet  the  sanction  of  the  legisla- 
tive mind.  Or,  for  the  purpose  of  acting  on 
bills  that  may  be  disapproved  by  the  Govern- 
or, the  Legislature  may  remain  in  session, 
after  the  constitutional  period  by  a  concur- 
rence of  two-thirds  of  the  members  elected 
to  each  house.  So  most  certain  it  is  that  the 
people  have  not  given  the  absolute  power  of 
veto  to  the  Governor.  They  have  reserved 
unto  themselves  the  ultimate  question  of  the 
propriety  of  all  legislation.  They  may,  and 
they  do,  give  such  power  to  him  as  to  bills 
other  than  an  appropriation  bill  embracing 
distinct  items,  if  the  Legislature,  represent- 
ing the  people,  sees  fit  to  adjourn  before  the 
time  has  expired  for  executive  approval  or 
disapproval  of  all  such  bills  passed.  Thus 
we  see  that  the  legislative,  not  the  executive, 
will,  has  been  made  supreme.  Then,  shall 
we  yield  to  the  argument  that  the  executive 
will  is  entitled  to  the  doubt,  if  any  exists,  as 
to  which  Is  supreme,  in  relation  to  the  bill 
herein  involved?  Is  it  not  the  legislative 
will  in  whose  favor  such  doubt  should  be  re- 
solved? 

It  is  insisted  upon  behalf  of  respondent 
that  section  14  of  article  7  should  be  read  and 
applied  in  connection  with  section  15  there- 
of, and  that,  therefore,  the  Governor  had  five 
days  after  adjournment  to  exercise  his  dis- 
approval by  filing  the  bill  with  his  objections 
in  the  office  of  the  Secretary  of  State.  If 
this  were  true,  the  item  in  the  bill  in  question 
became  a  law;  because,  as  we  have  held  In 
the  Capito,  Sutherland,  and  Reese  Gases,  it 
was  not  filed  for  more  than  five  days  after 
adjournment  But  we  cannot  read  section  14 
into  section  15.  They  are  distinct  If  the 
provision  as  to  the  five  days  after  adjourn- 
ment was  intended  to  apply  to,  and  to  be  read 


into,  section  15,  then  why  the  necessity  of  the 
latter  section  at  all?  The  mere  inclusion  of 
a  few  words  in  section  14  would  have  made 
it  fit  an  appropriation  bill  embracing  distinct 
items.  In  reason  we  must  assume  that  there 
was  a  separate  purpose  for  section  15,  and 
that  the  section  expresses  that  purpose.  The 
only  adoption  that  section  15  makes  from  the 
preceding  section  is,  not  aa  to  that  portion 
referring  to  disapproval  within  five  days  aft- 
er adjournment,  but  as  to  the  rules  and  limi- 
tations prescribed  for  the  repassing  of  a  bill 
after  the  Governor  has  disapproved  it  And 
in  that  reference  of  the  latter  section  to  the 
former  one^  we  observe  that  the  promulgators 
of  the  Constitution,  in  effect  refer  to  section 

14  as  pertaining  to  bills  other  than  the  one 
provided  for  in  section  15.  The  latter  section 
says  that  the  rules  and  limitations  prescribed 
in  the  preceding  section  refer  to  "other  bills." 
If  the  rules  and  limitations  in  section  14  ap- 
ply to  "other  bills,"  does  not  the  whole  of 
section  14  apply  to  "other  bills"?  The  clause 
of  section  14  in  reference  to  disapproval  with- 
in five  days  after  adjournment  is  not  a  rule 
or  limitation  for  the  repassing  of  a  bill.  We 
seek  in  vain  for  any  tie  by  which  that  clause 
can  be  connected  with  the  provisions  of  sec- 
tion 15.  There  is  no  rule  of  construction  by 
which  it  can  be  so  applied.  A  distinct  section 
and  provision  was  made  relative  to  executive 
disapproval  of  a  bill  making  appropriation  of 
money  embracing  distinct  items.  The  Consti- 
tution expresses  Itself  In  a  distinct  way  as  to 
executive  disapproval  of  a  bill  making  gen- 
eral appropriations  of  public  money.  The 
specific  expression  of  this  subject  in  the  lat- 
ter section  is  the  exclusion  of  it  in  the  pre- 
ceding one.  In  the  distinct  section  no  power 
of  disapproval  after  adjournment  is  pre- 
scribed. Yet  in  this  distinct  section  it  is  posi- 
tively ordained  that  only  items  so  disapprov- 
ed as  therein  provided  shall  be  void  unless  re- 
passed. To  incorporate  the  last  clause  of  sec- 
tion 14  would  be  Inconsistent  with  the  use  of 
the  clause:  "Any  item  or  items  so  disapprov- 
ed shall  be  void,  unless  repassed." 

We  have  been  dtedi  to  the  Journal  of  the 
constitutional  convention  of  1872  showing 
that  section  14,  as  proposed  to  the  convention, 
was  adopted  without  change,  and  that  section 

15  was  materially  changed. ,  It  is  argued  that 
the  changes  which  were  made  disclose  inter- 
pretation to  be  given.  It  is  needless  to  dis- 
cuss these  changes.  There  may  be  force  in 
the  argument  made  upon  them.  But,  as  we 
have  hereinbefore  said,  the  interpretation 
from  the  language  of  the  provision  is  plain. 
The  rule  which  permits  a  reference  to  the 
proceedings  of  the  convention  applies  only 
where  the  meaning  of  the  constitutional  pro- 
vision is  doubtful.  It  cannot  it  need  not,  ap- 
ply here. .  Cooley*s  Const  Llm.  80. 

On  behalf  <^  respondent,  it  is  maintained, 
pursuant  to  allegations  of  his  answer,  that  it 
has  been  the  custom  of  the  executive  branch 
of  the  state  government  to  approve  general 
appropriation  bills,  or  to  disapprove  some 
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Items  therein,  within  five  days  after  an  ad- 
journment of  the  Legislature,  and  that  such 
adion  of  the  executive  department  has  never 
been  questioned.  Such  custom,  If  It  has  ex- 
isted as  alleged,  has  been  directly  contrary 
to  the  constitutional  provision.  No  affirma- 
tive approval  of  a  general  appropriation  bill 
is  required,  and  no  disapproval  of  such  bill 
or  any  item  thereiii  is  effective  if  expressed 
after  adjournment  The  rule  of  contempo- 
raneous or  practical  construction  is  sought 
to  be  Invoked.  We  are  cited  to  Lewis*  Suth- 
erland on  Statutory  (Construction,  §  472  et  seq. 
This  celebrated  authority  does  not  Justify  the 
position  nor  does  any  authority  in  this  case. 
The  rule  applies  only  where  there  is  ambigui- 
ty and  doubt.  As  said  at  section  473,  in  the 
work  Just  mentioned:  "Long  usage  is  of  no 
avail  agalDSt  a  plain  statute;  It  can  be  bind- 
ing only  as  the  interpreter  of  a  doubtful  law, 
and  as  affording  a  contemporary  exposition.** 
The  rule  cannot  be  applied  to  overthrow  an 
unambiguous  mandate  of  the  law.  The  very 
growth  of  the  rule  sprung  from  doubtful^pro- 
vislons.  In  reference  to  this  subject,  Judge 
Cooley  says:  "Where,  however,  no  ambigui- 
ty or  doubt  appears  in  the  law,  we  think  the 
same  rule  applies  here  as  in  other  cases,  that 
the  court  should  confine  its  attention  to  the 
law,  and  not  allow  extrinsic  circumstances  to 
Introduce  a  difficulty  where  the  language  is 
plain.  To  allow  force  to  a  practical  construc- 
tion In  such  case  would  be  to  suffer  manifest 
perversions  to  defeat  the  evident  purpose  of 
the  lawmakers.**  Const  lAm,  84.  And  In  a 
renowned  work  by  an  eminent  Jurist,  it  Is 
said:  "CJontemporary  construction  ♦  •  • 
ran  never  abrogate  the  text;  it  can  never 
fritter  away  its  obvious  sense;  it  can  never 
narrow  down  its  true  limitations;  it  can 
never  enlarge  its  natural  boundaries."  Story 
on  the  Constitution,  §  407. 

It  is  further  insisted  that,  since  the  gen- 
eral appropriation  bill  was  passed  during  the 
last  hours  of  the  session,  the  Governor  is  de- 
nied time  for  consideration,  unless  the  provi- 
sion for  disapproval  of  a  bill  after  adjourn- 
ment is  made  to  apply.  The  legislative  jour- 
nals show  that  immediately  before  adjourn- 
ment the  Governor  stated  to  a  Joint  commit- 
tee that  waited  upon  him  that  he  had  no  far- 
ther communication  to  make  to  either  house. 
This  committee  made  such  report  Must  it 
not  be  presumed  that  the  Legislature  infer- 
red from  this  that  the  general  appropriation 
bill  was  approved?  The  Governor  could  have 
made  reply  to  this  committee  that  he  had 
been  given  no  time  for  consideration  of  the 
appropriation  bill.  It  must  be  assumed  in 
reason,  fairness,  and  a  recognition  of  states- 
manship that  the  Legislature  would  then 
have  provided  for  the  time  that  the  spirit  of 
the  Constitution  intends  that  the  Governor 
shall  have.  That  body  certainly  would  have 
corrected  Its  fault  in  postponing  the  passage 
of  this  most  vital  bill  to  such  late  hour  of  the 
session.  If  the  situation  warranted  it,  he 
ooQld  have  requested  that  the  committee  re- 


port to  the  Legislature  that,  if  the  session 
was  not  extended  to  give  him  such  time,  he 
must  veto  the  bill  as  a  whole.  He  had  full 
power  to  convene  the  body  the  next  day  In 
extraordinary  session, '  limiting  that  session 
to  the  consideration  of  appropriations  only. 
By  such  action  the  Legislature  would  have 
learned  that  the  Governor  meant  to  have 
time  for  consideration,  as  it  was  intended  he 
should  have,  before  final  adjournment  It 
was  never  contemplated  that  the  Important 
matter  of  appropriating  the  public  money 
should  be  left  to  the  very  last  moments  of  a 
legislative  session.  Such  practice  is  detri- 
mental to  the  state  and  Injurious  to  govern- 
ment The  Legislature  should  not  counte- 
nance it  The  executive  should  stamp  it  out, 
even  if  it  must  be  by  the  Inmiedlate  disap- 
proval of  a  bill  passed,  at  such  a  late  hour, 
under  the  pressure  of  hurried  legislative 
grind.  The  people  rightfully  assumed,  when 
the  Constitution  was  adopted,  that  the  provi- 
sion in  reference  to '  presenting  bills  to  the 
Governor  for  his  disapproval  and  objection, 
as  well  as  all  other  provisions  of  the  com- 
pact, would  be  recognized  and  respected.  It 
should  be  so.  The  Legislature  can  give  the 
executive  a  long  time  or  a  short  time  for  con- 
sideration of  a  general  appropriation  bill.  He 
does  not  have  to  return  It  to  the  house  with- 
in five  days  after  It  Is  presented  to  him,  as 
required  in  relation  to  other  bills,  unless  the 
session  would  sooner  adjourn.  Bnt  it  was 
surely  believed  that  the  legislative  and  execu- 
tive branches,  in  the  interest  of  the  masses 
they  represent,  would  treat  each  other  fairly 
in  such  case.  However,  the  failure  of  the 
Legislature  or  of  the  executive,  whichever 
one  may  be  at  fault,  properly  to  use  the  pro- 
visions of  article  7,  §  16,  cannot  alter  those 
provisions.  The  instrument  cannot  be  amend- 
ed that  way.  If  the  Legislature  unfairly  de- 
nied the  Governor  time,  or  the  Governor  er- 
roneously assumed  that  he  had  time  after  ad- 
journment, these  are  not  substantial  reasons 
for  changing,  by  construction,  a  mandate 
which  means  what  it  says.  We  repeat,  it 
was  reasonably  supposed  when  these  provi- 
sions were  adopted  that  they  would  be  fair- 
ly dealt  with,  appropriately  and  usefully  ap- 
plied, and  quite  as  fairly,  appropriately,  and 
usefully  interpreted  by  those  to  whom  direc- 
tion is  given  thereby.  That  the  section  has 
not  hitherto  received  such  interpretation  and 
use  is  no  reason  why  it  should  not  in  the  fu- 
ture. "Two  wrongs  cannot  make  a  right" 
That  the  provisions  of  the  section  would  be 
used  to  the  detriment  of  the  proper  considera- 
tion of  bills  by  the  Governor  was  never  con- 
templated. That  it  should  be  misinterpreted 
to  allow  time  for  disapproval  after  adjourn- 
ment was  never  anticipated.  Neither  of  these 
exigencies  need  arise.  It  is  hoped  and  be- 
lieved that  in  the  future  they  will  not 

There  have  been  addressed  to  the  court  con- 
siderations relating  to  the  merit  of  the  Item 
In  question,  to  the  propriety  of  the  alleged 
veto,  and  to  the  effect  of  the  items  sought  to 
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be  yetoed  upon  the  amount  of  the  public  rev- 
enne  available  for  expenditure.  With  these 
qaestlons  this  court  has  nothing  whatever  to 
do.  Let  the  bill  or  the  item  involved  In  this 
case  be  good  or  bad«  we  can  concern  ourselves 
with  nothing  but  the  question :  Is  it  the  leg- 
islative will?  We  can  say  it  is  legislation  or 
not  legislation,  as  the  case  may  legally  ap- 
pear; but  it  is  not  for  us  to  say  that  it  is 
good  or  bad  legislation.  The  policy  and  pro- 
priety of  the  law  rest  wholly  with  the  leg- 
islative department,  subject  to  the  restricted 
power  of  disapproval  given  to  the  Governor, 
if  exercised  by  him  in  proper  time. 

It  appearing  that  the  Governor  did  not  dis- 
approve the  item  of  House  Bill  No.  342,  mak- 
ing the  appropriation  to  petitioner  within  the 
time  prescribed  by  the  Constitution  and  in 
the  manner  therein  directed,  the  writ  will  be 
awarded. 


(66  W.  Va.  636) 

PORTER  V.  MACK  MFG.  CO.  • 

{Supreme  Court  of  Appeals  of  West  Virginia. 

May  4,  1909.) 

1.  Mines  and  Minerai^s   (§  55^— Reserva- 
tion—Rights  OF  Grantor  in  Surface. 

A  deed  conveying  land,  reserving  to  the 
grantor  all  the  clav,  fire  clay,  and  other  min- 
erals, severs  them  in  ownership  from  the  land, 
creating  two  estates  therein.  The  owner  of  the 
surface  cannot  obstruct  the  mineral  owner 
from  a  use  of  the  surface  for  a  tramway  or  oth- 
er means  of  transportation  fairly  useful  and 
necessary. 

[E>d.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  U  163,  164;  Dec  Dig.  § 
55,*] 

2.  Mines  and  Minerals  ((  55*)— Rights  of 

MlNERAIi  OWNEBfi^  —  USS  OF  SUBFAOB  ~  IN- 
JUNCTION. 

Injunction  lies  for  one  owning  minerals  in 
land,  with  right  to  use  the  surface  for  mining 
and  removing  them,  to  prevent  the  surface 
owner  from  unlawfully  resisting  and  obstruct- 
ing the  mineral  owner  in  the  legitimate  use  of 
the  surface  for  mining  and  removing  the  min- 
erals. 

[Ed.  Note.~For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  166;  Dec  Dig.  $  55.*] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Hancock 
County. 

Bill  by  Fred  G.  Porter  against  the  Mack 
Manufacturing  Company.  Decree  for  plain- 
tiff, and  defendant  appeals.    Affirmed* 

Hart  &  McKensie,  for  appellant  J.  R. 
Donehoo  and  J.  B.  Sommervllle,  for  appellee. 

BRANNON,  J.  This  is  a  chancery  suit 
i)rought  in  the  circuit  court  of  Hancock 
county  by  Fred  G.  Porter  against  the  Mack 
Manufacturing  Company.  Porter,  claiming 
the  fire  clay,  coal,  and  other  minerals  in  a 
tract  of  land,  went  upon  it  with  his  hands 
to  construct  a  tram  road  upon  the  surface  for 
the  purpose  of  conveying  fire  day  and  per- 
haps other  minerals  which  he  owned,  in 
order  to  use  them  in  the  manufacture  of  fire 


brick  in  a  plant  of  his  upon  adjoining  land. 
The  Mack  Manufarturlng  Company  denied 
his  right  to  construct  a  tram  road,  and,  in- 
deed, denied  the  right,  'as  its  answer  tells 
us,  of  Porter  to  use  the  surface  for  taking 
away  the  minerals.  The  Mack  Manufactur- 
ing Company  absolutely  refused  as  owners 
of  the  surface  to  let  Porter  build  the  tram 
road.  It  caused  a  warrant  to  be  sued  out 
from  a  Justice  to  arrest  the  employ^  of 
Porter  for  criminal  trespass,  and  probably 
caused  the  indictment  of  Porter  and  his  em- 
ploy^ therefor.  In  short,  the  Mack  Manu- 
facturing Company  admits  in  its  answer  that 
it  opposed  and  resisted  the  right  of  Porter 
to  go  upon  the  land  and  construct  a  tram 
road  or  to  use  the  surface.  This  suit  by  Por- 
ter was  to  enjoin  the  Mack  Manufacturing 
Company  from  interfering  with  his  use  of 
the  surface  for  the  purpose  of  making  a  tram 
road  and  of  mining  the  fire  clay,  and  to  de- 
clare the  right  of  Porter  to  have  a  tramway 
for  the  conveyance  of  the  clay,  and  to  en- 
Join  the  Mack  Manufacturing  Company  from 
interference  with  his  right,  and  from  ob- 
structing Porter  in  its  exercise.  The  circuit 
court  entered  a  decree  permitting  Porter  to 
construct  and  operate  a  single  tramway  over 
the  surface  of  the  tract  by  a  certain  route  of 
sufficient  width,  strength,  and  capacity  to 
remove  from  the  mine  fire  clay  and  other 
minerals,  and  allowing  Porter  to  open  one  pit 
or  mine  in  the  surface  of  the  land  at  a  cer- 
tain point  designated  for  the  production  of 
fire  clay  and  other  minerals,  with  the  pro- 
vision in  the  decree  that  Porter  should  so 
operate  the  mine,  and  so  construct  and  op- 
erate the  tramway  with  due  regard  for  the 
rights  of  the  Made  Manufacturing  Company 
in  the  surface.  The  Mack  Manufacturing 
Company  has  taken  this  appeal. 

Desellem  and  Cooper  were  owners  of  the 
whole  body,  the  corpus,  of  a  tract  of  land, 
and  by  deed  they  conveyed  the  tract  to  SSv- 
ans,  the  grantors  "reserving  to  themselves 
all  the  clay,  fire  clay,  coal,  stone  and  min- 
erals of  whatever  kind  underlying  the  above- 
described  tract  of  land,  with  the  right  to 
mine  and  remove  the  same."  By  this  deed 
Desellem  and  Cooper  granted  the  surface, 
granted  the  land,  except  that  they  did  not 
grant,  but  retained,  the  minerals.  In  other 
words,  they  made  two  estates  out  of  the 
land,  two  properties,  one  of  the  surface  or 
body  of  the  land,  the  other  the  minerals, 
which  the  deed  operated  to  leave  in  them,  or, 
rather,  the  minerals  before  vested  in  them 
remained  in  them.  They  thus  severed  the 
minerals  from  the  balance  of  the  land.  Their 
deed  did  not  pass  the  minerals.  They  had 
as  full  estate  in  the  minerals  as  if  the  min- 
erals had  been  separately  granted  to  them  by 
some  one  else.  There  is  no  difference  as 
to  title  thereto  between  the  case  where  min- 
erals are  granted  to  one  by  the  owner  of 
the  body  of  the  land  and  the  case  where  the 
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owner  of  the  body  of  the  land  grants  the 
land  SLWtLj,  excepting  the  minerals.  Preston 
V.  White,  57  W.  Va,  278,  50  S.  B.  236.  If 
the  deed  of  DeseUem  and  Cooper  had  not 
reserved  the  right  to  mine  and  remove  the 
minerals,  there  would  have  been  an  implied 
right  to  use  the  surface  In  such  manner  and 
with  such  means  as  would  be  fairly  neces- 
sary for  the  enjoyment  of  their  estates  in 
the  minerals.  Without  this  right,  what  ac- 
count would  be  the  minerals  which  they  re- 
served ?  But  their  deed  expressly  retained  the 
right  to  mine  and  remove  the  minerals.  In 
the  great  case  of  Marvin  v.  Brewster  Iron 
Mining  Ck>.,  56  N.  Y.  538, 14  Am.  Rep.  322,  this 
subject  is  discussed  at  great  length  and  with 
great  ability.  It  is  true  that  before  that 
case  this  question  had  been  elucidated  in 
English  decisions.  In  that  case  it  was  held 
that:  "A  reservation  in  a  deed  of  land  of 
the  minerals  which  may  be  found  therein 
Implies  the  right  to  penetrate  the  surface  for 
the  minerals,  and  to  use  such  means  in  min- 
hig  and  removing  them  as  are  necessary;  but 
the  means  used  must  be  necessary  as  dis- 
tinguished from  convenient  or  reasonable,  and 
the  surface  owner  is  entitled  to  subjacent 
support  for  the  soil  in  its  natural  state." 
The  court  said:  •*The  whole  estate  was  at 
first  in  Parks.  He  severed  it  by  his  con- 
veyance to  Downs.  He  transferred  to  Downs 
and  his  grantees  only  the  surface  l^nd.  It 
is  said  that  such  a  transference  is  of  the 
surface,  and  of  all  profit  which  can  be  got 
from  cultivating  it  or  building  upon  it  or 
using  It;  that  thus  much  Is  intended  to  be 
conveyed.  But  as  in  the  same  conveyance 
there  is  a  reserve  to  the  grantor  of  an  im- 
portant part  of  the  general  estate,  and  of 
important  Incidents  thereto,  it  is  manifest 
that,  if  the  reserve  is  effectual  and  still 
operative,  there  is  imposed  upon  the  estate 
conveyed  a  serious  servitude,  though  it  in 
its  turn  becomes  to  a  Certain  extent  domi- 
nant over  the  estate  reserved."  The  deed  in 
tliat  case  read:  "Reserving  alwajrs  all  min- 
eral ores  now  known  or  that  may  hereafter 
be  known,  with  the  privilege  of  going  to  and 
from  all  beds  of  ores  that  may  be  hereafter 
worked,  on  the  most  convenient  route  to  and 
from."  The  court  said  that  this  reservation 
"is  also  a  privilege  of  way  upon  the  prem- 
ises." The  court  also  said:  ''A  reserve  of 
minerals  and  mining  rights  is  construed  as 
an  actual  grant  thereof.  It  differs  not 
whether  the  right  to  mine  is  by  an  exc^;>- 
tion  from  a  deed  of  tlie  surface  or  by  a 
grant  of  the  mine  by  the  owner  of  the  whole 
estate  therein  reserving  to  himself  the  sur- 
face." It  seems  hardly  necessary  in  this 
mining  state  to  state  these  principles  of  law; 
but  It  may  not  be  without  benefit  to  do  so. 
They  are  old  and  settled  principles.  I  refer 
to  27  Gyc  638,  and  to  Snyder  on  Mines,  1^ 
1007,  1009.  "As  against  the  owner  of  the 
surface  each  of  the  several  purchasers  would 
have  the  right,  without  any  express  words  of 
grant  for  that  purpose,  to  go  upon  the  sur- 


face to  open  a  way  by  shaft,  or  drift,  or 
well,  to  his  underlying  estate,  and  to  occupy 
so  much  of  the  surface  beyond  the  limits  of 
his  shaft,  drift,  or  well,  as  might  be  neces- 
sary to  operate  liis  estate,  and  remove  the 
product  thereof.  This  is  a  right  to  be  ex- 
ercised with  due  regard  to  the  owner  of  the 
surface,  and  its  exercise  will  be  restrained 
within  proper  limits  by  a  court  of  equity  if 
this  becomes  necessary;  but,  subject  to  ttiis 
limitation,  it  is  a  right  growing  out  of  the 
contract  of  sale,  the  position  of  the  stratum 
sold,  and  the  impossibility  of  reaching  it  in 
any  other  manner."  Section  1009.  In  Char- 
tiers  Block  Coal  Co.  v.  MeUon,  152  Pa.  286, 
25  Atl.  597,  18  Lu  R.  A.  702,  34  Am.  SL  Repw 
645,  we  find  this  holding:  **The  owner  of  the 
surface  of  land  who  has  granted  to  another 
person  the  coal  under  his  land  has  a  right, 
apart  from  any  reservation  in  the  deed,  to 
access  through  the  coal  to  the  strata  under- 
lying it"  Such  were  the  rights  reserved  by 
Desellem  and  Cooper.  By  conveyance  these 
mineral  rights  became  vested  in  Fred  G.  Por- 
ter, and  the  right  to  the  surface  conveyed  by 
Desellem  and  Cooper  to  Evans  came  to  be 
vested  in  Mack  Manufacturing  Company. 

Counsel  for  defense  would  oppose  the  plain- 
tifTs  suit,  upon  many  authorities,  on  the 
theory  that  his  right  stands  on  the  law 
of  way  of  necessity,  and  that  he  must  prove 
that  necessity;  say  that  the  law  of  way 
of  necessity  is  applicable.  Do  we  not  know 
without  proof,  that  a  use  of  the  surface  of  ne- 
cessity calls  for  a  way  of  inlet  and  outlet  to 
one  who  owns  the  coal  or  other  mineral  to 
produce  and  market  it?  The  question  sub- 
mits the  answer.  But  how  can  we  logically 
talk  about  a  way  of  necessity?  That  is  obi- 
ter, because  the  deed  reserves  minerals  "with 
the  right  to  mine  and  remove  the  same/' 
What  use  to  mine  without  removal?  How 
can  removal  be  effected  without  a  right  to 
have  a  wagon  way  to  transport  outside  the 
tract?  A  tramway  is  just  as  legitimate  as  a 
wagon  way,  perhaps  more  so.  We  do  not 
deny  that  it  must  appear  that  the  tram  1» 
necessary  to  the  use  of  the  minerals ;  but  It . 
is  not  technically  a  way  of  necessity  over  the 
grantor's  remaining  land. 

It  is  even  argued  that  Porter  had  to  first 
prove  that  there  are  minerals  In  the  la];Ld. 
This  is  not  BO.  He  had  right  to  search  for 
them,  If  they  had  not  been  before  found. 
And  he  had  right  to  build  a  tramway,  or  oth- 
er way  suitable,  in  anticipation  of  finding 
the  minerals  sought  for.  But,  in  fact,  prior 
work  had  found  the  useful  fire  clay,  and  this 
tram  was  considered  by  Porter  as  a  suitable, 
convenient,  and  necessary  mode  of  transpor- 
tation. It  is  so  proven,  if  we  cannot  say  so 
without  proof,  as  we  can. 

It  is  said  that  equity  has  no  jurisdiction 
because  there  is  adequate  remedy  at  law. 
That  is  a  ground  assigned  in  the  demurrer, 
but  not  Insisted  upon  in  the  brief.  It  is  un- 
tenable. What  remedy?  We  are  not  Inform- 
ed by  counsel.    An  action  at  law  might  give- 
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damages;  bat  how  measure  damages?  How 
many  actions?  For  each  day,  week,  or 
month?  That  wonld  not  give  the  easement, 
the  ingress  and  egress.  And  that  wonld  say 
that  Porter  must  give  np  his  right  of  ingress 
and  egress,  his  part  of  the  body  of  the  land. 
Indeed,  there  is  no  question  of  pecuniary 
damage.  Porter  owned  part  of  the  land,  not 
the  surface,  but  the  minerals.  He  had  a 
property  therein,  and  a  right  as  to  surface, 
and  this  claim  would  deny  this  property 
right;  would  be  akin  to  denial  by  a  co-ten- 
ant of  Joint  use.  Porter  has  just  as  much 
right  to  his  share  or  portion  as  has  the  de- 
fendant to  the  surface,  and  that  property 
cannot  be  enjoyed  without  use  of  the  sur- 
face. The  deed  to  Evans  reserved  this  prop- 
erty. The  very  nature  of  the  case  tells  that 
equity  is  the  only  court  that  can  give  ade- 
quate relief.  The  equity  remedy  is  well  set- 
tled to  restrain  obstruction  to  deaf  right  of 
way  or  easement  High  on  Injunction,  §( 
880,  896;  Flaherty  v.  Fleming,  58  W.  Va. 
669,  52  S.  B.  857,  3  Ia  R.  A.  (N.  S.)  461 ;  Tufts 
V.  Copen,  37  W.  Va.  623,  16  8.  B.  703.  It 
cannot  be  said  that  Porter  must  first  establish 
his  right  at  law.  It  is  not  controverted,  but 
admitted,  that  Porter  is  owner  of  the  minerals. 
This  ownership  Is  conclusively  established. 
"But  It  is  not  necessary  that  complainant's 
title  should  have  been  actually  established 
by  an  action  at  law  in  order  to  give  a  court 
of  equity  Jurisdiction ;  for  if  he  makes  out  a 
prima  fade  title,  and  the  same  is  not  contro- 
verted by  the  defendant,  he  is  entitled  to  an 
injunction  to  prevent  trespass  likely  to  result 
in  irreparable  Injury  to  his  property.  Great- 
er latitude  is  allowed  in  the  case  of  trespass 
to  mining  property  than  In  restraining  ordi- 
nary trespass  to  realty,  for  the  mineral  Is 
the  chief  value  of  this  species  of  property, 
and,  if  the  trespass  were  allowed  to  continue 
for  a  great  length  of  time,  it  would  deterio- 
rate the  value  of  the  property.*'  Snyder  on 
Mines,  (S  480,  481. 

Counsel  says  that  the  bill  alleges  irrepara- 
ble injury  without  stating  facts  showing  it. 
Clearly  this  position  cannot  be  sustained. 
The  bills  shows  a  severance  of  minerals  from 
the  surface,  a  property  in  Porter  of  the  min- 
erals, and  an  acknowledged  resistance  by  the 
surface  owner  of  the  right  of  way  and  right 
to  open  the  surface  to  get  the  minerals,  and  a 
dear  obstruction  of  the  right.  We  Judicially 
know  that  ownership  of  the  minerals  is  a 
property  right  and  of  great  value,  and  there 
is  proven  and  admitted  open  denial,  open  re- 
sistance and  obstruction  of  the  right  vested 
in  Porter,  not  merely  by  implication,  but  by 
express  reservation  in  the  deed  to  Bvans. 
The  bill  alleges,  the  evidence  shows,  that  the 
tramway  is  a  suitable  and  necessary  means 
of  transporting  the  fire  day,  and  that  the 
opening  allowed  was  necessary. 

We  see  no  error  in  the  decree,  and  there- 
fore affirm  it 


(66  W.  Va.  616) 
HAYMOND  et  al.  t.  MURPHY  et  al.' 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  4,  1909.) 

1.  Vkndob  and  Pubchaseb  (§  239*)  —  Bona 

FlOX    PUBCHASEBS   —    FAILUBB    TO    RBCOBD 
INSTBUMENT. 

Neither  by  subrogation,  marshaling  of  as- 
sets, nor  otherwise  can  land,  purchased  for  a 
valuable  consideration  and  without  notice,  be 
subjected  to  the  satisfaction  of  judgments  ren- 
dered by  justices  of  the  peace  against  the  ven- 
dor, not  doclceted  at  the  time  of  the  recordation 
of  the  deed  or  contract  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,.  Dec  Dig.  (  239.*] 

2.  Mabshalino   Assets   and   Secubitibb   (( 
4*)  —  Natube  of  Liens  —  Vbndob's  Lien. 

If  the  land  so  purchased  be  bound,  along 
with  other  unsold  land  of  the  vendor,  by  a  ven- 
dor's lien,  constituting  the  first  lien  on  both 
tracts,  it  should  be  relieved  from  the  burden 
thereof,  in  whole  or  in  part,  according  to  the 
circumstances  of  the  case,  by  application  of  the 
proceeds  of  the  sale  of  such  other  land  to  the 
satisfaction  of  the  lien. 

[Ed.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent  Dig.  §  4;  Dec 
Dig.  §  4.*] 

3.  Appeal  and  Ebbob  ({  266*)— Objections 

TO   COMHISSIONEB'S  RePOBT— KEYIEW. 

Advantage  of  an  error  in  a  commissioner's 
report  apparent  upon  the  face  thereof,  or  upon 
the  record  of  the  cause,  may  be  taken  in  the  ap- 
pellate court,  though  not  noted  in  any  exception 
to  the  report  nor  insisted  upon  in  the  court  be- 
low. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  «§  1553.  1564;  Dec  Dig.  i 
266.  •  J 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Braxton  County. 

Bill  by  W.  E.  Haymond  and  others  against 
McComas  Murphy  and  others.  Decree  for 
plaintiffs,  and  Tetrick  Bros.  &  Stewart  ap- 
peal.   Reversed  and  remanded. 

Hall  Bros.,  for  appellants.  Haymond  & 
Fox,  for  appellees. 

POFFBNBARGER,  J.  J.  W.  Tetrick,  0. 
M.  Tetrick,  and  a  B.  Stewart,  partners  doing 
business  as  Tetrick  Bros,  ft  Stewart,  claim 
to  have  been  prejudiced  by  a  decree  pro- 
nounced in  tiiree  consolidated  creditors'  suits 
against  McComas  Murphy  and  others  in  the 
circuit  court  of  Braxton  county.  Murphy 
and  his  wife  seem  to  have  been  trading  ex- 
tensively in  real  estate,  town  lots,  and  incur- 
ring heavy  indebtedness,  some  of  which  was 
secured  by  vendor's  liens  and  otherwise,  and 
much  of  it  unsecured.  The  appellants  bought 
from  them  two  town  lots  covered  along  with 
other  property  by  a  vendor's  lien  and  a  dock- 
eted justice's  judgment  At  the  time  of  their 
purchase,  there  were  a  good  many  other  un- 
docketed  judgments  of  that  kind  and  a  num- 
ber of  others  were  subsequently  obtained.  In 
the  separate  suits  brought  to  enforce  the 
liens  some  of  the  lots  Were  sold,  and  while 
others  remained  unsold  the  suits  were  conaol- 
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Ida  ted  for  convenience  and  the  better  protec- 
tion of  the  Interests  of  all  parties. 

The  appellants  were  not  Interested  other- 
wise than  as  purchasers  of  two  lots  as  afore- 
said. These  were  lots  Nos.  1  and  2  In  Hyer 
and  Sta]naker*s  addition  to  the  town  of 
Burnsvllle.  At  the  time  of  the  purchase  said 
lot  No.  1,  together  with  lots  Nos.  5  and  6, 
were  subject  to  a  vendor's  lien  In  favor  of 
Hyer  and  Stalnaker  for  over  $400.  On  lots 
Nos.  5  and  6,  so  linked  with  No.  1,  there  was 
a  deed  of  trust  In  favor  of  the  Bumsvllle 
Exchange  Bank  and  certain  sureties  for  the 
sum  of  $300.  Hyer  and  Stalnaker  held  a 
vendor's  Hen  on  lots  Nos.  69  and  70  and  other 
land  which  Murphy,  after  his  purchase  there- 
of, had  divided  In  lots,  which  he  numbered 
17  to  28,  Inclusive.  Murphy  was  also  Indebt- 
ed to  W.  T.  Broslus,  trustee,  for  purchase 
money  of  lot  No.  3  In  section  A  and  lot  No.  7 
in  section  3  of  OfiFutt's  addition,  more  than 
$700,  which  debt  was  a  lien  on  said  lots.  The 
vendor's  Hen  on  lots  Nos.  1,  5,  and  6  was  as- 
certained to  be  $410.06,  the  trust  Hen  on  Nos. 
5  and  6  $312.26,  the  contract  lien  on  Nos.  69 
and  70  and  17  to  28  $212.82,  and  the  contract 
Hen  on  Nos.  3  In  section  A  and  7  in  section 
3,  with  the  costs,  $897.97.  On  these  two  there 
was  another  trust  deed  lien  for  $600.  Lots 
Nos.  5  and  6  were  sold  separately  for  $1,450, 
considerably  more  than  enough  to  pay  the 
vendor's  and  trust  deed  Hens  on  them  and 
No.  1 ;  Nos.  69  and  70  and  18  to  28  for  $888 ; 
and  Nos.  3  and  7  for  $1,330.  At  the  time  of 
the  purchase  of  lots  Nos.  1  and  2  by  the  ap- 
pellants, and  the  recordation  of  their  con- 
tract of  purchase,  only  one  Judgment  had 
been  docketed,  that  of  Dowell,  Helm  &  Ck>., 
for  the  sum  of  $278.44.  At  that  time  the 
judgments  recovered  amounted,  in  the  aggre- 
gate, to  $1,188.60,  and,  after  that  date,  oth- 
ers, amounting  to  $1,025.51,  were  recovered. 
AH  of  them  but  one  were  rendered  by  justices 
of  the  peace,  and  the  one  rendered  by  the  cir- 
cuit court  was  subsequent  to  the  recordation  of 
the  contract  of  purchase.  Lot  No.  1  had  been 
conveyed  to  Mc€k>mas  Murphy  and  Annie  L. 
Murphy,  his  wife.  Lot  No.  2  had  been  bought 
of  Hyer  and  Stalnaker  by  McComas  Murphy 
and  H.  H.  Coberly.  How  Coberly's  interest 
was  acquired  by  Murphy  does  not  appear, 
but  the  lot  was  conveyed  by  Murphy  and  his 
wife  to  the  appellants.  Only  one  of  all  the 
judgments  was  against  Murphy  and  his  wife, 
that  of  Burk  and  Garrett  for  $86.44.  The 
others  were  against  Murphy  alone.  All  the 
lots  except  Nos.  1  and  2  seem  to  have  been 
sold.  One  group,  5  and  6,  bringing  $1,450,  an- 
other, 69,  70,  and  17  to  28,  $888,  and  another, 
3  and  7,  $1,330.  The  proceeds  of  the  sale  of 
the  first  group  wiU  almost  pay  all  the  Hens 
on  Nos.  1,  5,  and  6  to  and  including  the  Dow- 
ell, Helm  ft  Co.  Judgment  Those  of  the  sec- 
ond group  will  apparently  pay  something  on 
this  Judgment,  even  if  none  of  those  consti- 
tuting liens  on  5  and  6  prior  to  that  of  Dow- 
ell, Helm  &  Co.  should  be  paid  out  of  the  pro- 
ceeds of  5  and  6»  and,  if  they  should  be  large- 


ly satisfied  out  of  the  proceeds  of  5  and  6,  the 
proceeds  of  69,  70,  and  17  to  28  will  appar- 
ently pay  the  Dowell,  Helm  &  Co.  Judgment; 
or,  if  the  judgments  having  precedence  over 
that  of  Dowell,  Helm  &  Co.  should  be  satis- 
fled  out  of  the  proceeds  of  69,  70,  and  17  to 
28,  the  surplus  of  proceeds  of  5  and  6  seems 
to  be  amply  suflldent  to  satisfy  the  Dowell, 
Helm  &  Co.  judgment  to  the  complete  reUef 
of  both  lot  No.  1  and  lot  No.  2. 

Finding  this  state  of  things  in  the  consoU- 
dated  suits,  the  court  entered  a  decree  con- 
firming the  commissioner's  report,  adjusting 
the  liens,  and  orderhog  a  sale  of  the  unsold 
lots.  By  this  decree  the  surplus  arising  from 
the  sale  of  lots  Nos.  5  and  6  was  held  Uable 
for  the  debts  therein  provided  for.  It  was 
further  adjudged,  ordered,  and  decreed  that 
lots  1  and  2  should  not  be  sold,  if  the  entire 
proceeds  of  lots  5,  6,  69,  70  and  17  to  28 
should  be  sufficient  to  discharge  the  Hens 
thereon ;  but  that,  if  a  balance  of  such  Hens 
should  remain  unsatisfied  out  of  such  pro- 
ceeds, the  sale  of  said  two  lots,  or  such  parts 
thereof  as  may  be  necessary,  shall  be  re- 
stricted to  such  balance,  or  prevented  by  pay- 
ment thereof,  but  In  no  event  shall  they  be 
liable  for  an  amount  in  excess  of  the  judg- 
ment in  favor  of  Dowell,  Helm  &  Co.  and  lot 
No.  1  for  the  vendor's  Hen  in  favor  of  Hay- 
mond,  administrator  of  Hyer,  and  8.  Wise* 
Stalnaker.  The  Hens  binding  lots  5,  6,  69, 
70,  and  17  to  28  by  virtue  of  the  decree  are, 
first,  the  vendor's  and  trust  deed  Hens  above 
mentioned,  and  then  all  the  Judgments  in 
the  order  of  their  precedence  over  one  anoth- 
er. The  effect  of  this 'decree  is  to  make  lot 
1^0.  1  wholly  satisfy  the  vendor's  Hen  for 
$410.06,  though  it  constituted  the  first  lien  on 
it  and  two  others,  and  the  proceeds  of  sale 
of  the  other  two  were  more  than  sufficient  to 
satisfy  it,  and  to  make  Nos.  1  and  2  pay  the 
whole  ot  the  Dowell,  Helm  &  Co.  judgment, 
though  it  constitutes  a  Hen  on  all  of  Mur- 
phy's real  estate,  and  apparently  could  be 
satisfied  out  of  the  proceeds  of  lots  5,  6,  69,  70, 
and  17  to  28,  without  displacing  any  prior 
liens  thereon.  It  also  subjects  Mrs.  Mur- 
phy's one-half  of  lot  No.  1  to  this  judgment 
against  her  husband  alone.  These  are 
grounds  of  complaint  against  it 

The  decree  is  in  our  opinion  plainly  viola- 
tive of  statutory  provisions  and  also  of  weU- 
settled  principles  of  equity.  The  appellants 
are  protected  in  their  purchase  from  undock- 
eted  Judgments  rendered  by  justices  of  the 
peace  prior  to  the  date  of  the  purchase. 
Their  contract  was  recorded  before  any  of 
the  judgments  other  than  that  of  Dowell, 
Helm  &  Co.  were  docketed,  and  there  is  no 
proof  that  the  purchasers  had  any  notice  of 
them.  Code  1899,  c.  139,  (  6  (Code  1906,  § 
4146).  As  purchasers  of  lots  Nos.  1  and  2, 
they  are  entitled  to  protection  from  the  sale 
of  those  lots.  If  the  liens  thereon  acquired  be- 
fore they  purchased  and  recorded  their  con- 
tract can  be  satisfied  out  of  the  proceeds  of 
the  other  real  estate  of  the  vendor  without 
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defeating  liens  thereon  prior  to  those  consti- 
tuting burdens  on  the  land  purchased.  Code 
1890,  c  138,  (  8  (Code  1906,  §  4148).  In  no 
event  could  the  lots  purchased  by  them  be 
made  liable,  directly  or  indirectly,  by  mar- 
shaling of  assets  or  otherwise  for  Judgments 
not  constituting  a  lien  on  the  lots  purchased 
as  against  the  purchasers  thereof.  The  prin- 
ciple of  marshaling  assets  cannot  be  invoked 
or  applied  so  as  to  defeat  statutory  rights. 
Section  6  says  '*the  judgment  of  a  justice  of 
the  peace  shall  not  be  a  lien  on  real  estate*' 
as  against  a  purchaser  thereof  for  valuable 
consideration  without  notice  **until  the  same 
is  docketed  as  aforesaid."  Section  8  of  said 
chapter  provides  as  follows :  "Where  the  real 
estate  liable  to  the  lien  of  a  judgmeni:  is  more 
than  sufficient  to  satisfy  the  same,  and  it,  or 
any  part  of  it,  has  been  aliened,  as  between 
alienees  for  value,  that  which  was  aliened 
last  shall,  in  equity,  be  first  liable,  and  so  on 
with  other  successive  alienations  until  the 
whole  Judgment  is  satisfied.  *  *  *  But 
any  part  of  such  real  estate  retained  by  the 
debtor  himself  shall  be  first  liable  to  the  sat- 
isfaction of  the  Judgment."  These  provisions 
make  it  the  duty  of  the  court  to  exonerate 
lots  Nos.  1  and  2  by  satisfaction  of  the  Judg- 
ment liens  thereon  out  of  other  property  still 
owned  by  the  grantor,  the  Judgment  debtor, 
if  that  can  be  done  without  defeating  liens 
on  such  other  property,  having  preference 
over  the  liens  covering  such  other  property 
and  the  lots  sold.  Independently  of  these 
statutory  provisions,  the  same  result  would 
be  accomplished  by  the  application  of  equity 
principles.  The  equity  of  the  purchaser  Is 
equal  to  that  of  the  judgment  lienors.  The 
statute  just  quoted  applies  to  Judgments  only, 
but  general  equity  principles  apply  the  same 
rule  to  the  vendor's  lien.  Besides,  there  is  no 
ground  upon  which  Judgments  acquired  sub- 
sequent to  the  purchase  can  be  fastened  up- 
on these  lots  to  the  prejudice  of  the  purchas- 
er. The  decree  complained  of  is  broad 
enough  to  do  that  to  the  extent  of  the  amount 
of  the  vendor's  lien  and  the  Judgment  in  fa- 
vor of  Dowell,  Helm  &  Co.  These  views  are 
fully  sustiiined  by  principles  declared  in  Mc- 
Olaskey  and  Others  v.  O'Brien,  16  W.  Va.  791; 
Snyder  v.  Martin,  17  W.  Va.  276»  41  Am.  Rep. 
<VIO;  Whitehill  v.  Basnett,  24  W.  Va.  142; 
xSnyder  v.  Botkin,  37  W.  Va.  355,  16  S.  B. 
591 ;  McNeil  v.  Miller,  29  W.  Va.  480,  2  S.  E. 
S35 ;  Ball  v.  Setzer,  33  W.  Va.  446,  10  S.  B. 
798;  Linn  v.  Collins,  47  W.  Va.  250,  34  S.  D. 
916,  81  Am.  St.  Rep.  788. 

'FLe  report  of  the  commissioner  ignored 
these  rights  of  the  appellants,  and  dealt  with 
lots  Nos.  1  and  2  as  they  have  been  dealt 
with  in  the  decree  complained  of.  The  appel- 
lants, as  well  as  Dowell,  Helm  ft  Co.,  except- 
ed to  this  part  of  the  report,  and  the  court 
overruled  their  exceptions.  They  should  have 
been  sustained  and  a  decree  pronounced  In 
accordance  with  the  conclusions  above  stated 
directing  a  sale  of  lots  Nos.  1  and  2  only  in 
(be  event  that  the  surplus  proceeds  of  the 


property  already  sold  should  be  insufficient 
to  satisfy  the  Judgment  in  favor  of  Dowell, 
Helm  &  Co.  and  the  others  having  priority 
over  it  on  the  property  sold,  namely,  the  judg- 
ments in  favor  of  the  Citizens'  Bank  of  West- 
on for  $178.30,  Burk  and  Garrett  for  $86.44, 
Citizens'  Bank  of  Weston  for  $184.50,  and  the 
Collins  Company  for  $52.76.  This  is  subject 
to  one  qualification.  The  Dowell,  Helm  &  Co. 
judgment  is  against  McComas  Murphy  only, 
binding  only  his  interest  in  lot  No.  1.  That 
lot  was  conveyed  to  McComas  Murphy  and 
Annie  L.  Murphy.  The  judgment  constituted 
no  lien,  therefore,  on  the  one-half  thereof 
which  belonged  at  the  rendition  of  it  to  An- 
nie li.  Murphy.  Hence  only  an  undivided 
half  thereof  should  be  sold  to  satisfy  iti 
There  was  no  exception  to  the  commissioner's 
report  in  so  far  as  it  found  that  McComas 
Murphy  had  been  the  owner  of  lot  No.  1. 
This,  however,  was  an  error  apparent  upon 
the  face  of  the  record.  That  lot  had  been 
proceeded  against  in  the  suit  instituted  by 
Haymond,  administrator,  as  the  property  of 
both  husband  and  wife,  and  conditionally  de- 
creed to  be  sold  as  such.  Failure  to  except 
for  an  error  apparent  upon  the  record  or  the 
face  of  the  report  itself  does  not  constitute 
a  waiver  thereof.  Gardner  v.  Gardner,  47  W. 
Va.  368,  34  S.  B.  792;  State  v.  King,  47  W. 
Va.  437,  35  S.  E.  30;  Gay  v.  Lockridge,-  43 
W.  Va.  267,  27  S.  E.  306;  Kester  v.  Lyon,  40 
W.  Va.  161,  20  S.  E.  933. 

It  is  said  the  legal  title  to  lots  Nos.  1  and 
2  was  outstanding,  and  no  decree  of  sale 
should  have  been  made  for  that  reason.  The 
commissioner  reported  that  these  lots  had 
been  conveyed  to  McComas  Murphy  and  wife 
and  McComas  Murphy  and  Coberly,  respec- 
tively, who  were  all  parties,  and  there  was 
no  exception  to  that  finding.  The  argument 
of  outstanding  title  is  based  on  the  absence 
of  deeds  from  the  record  showing  the  convey- 
ance. We  think  failure  to  except  on  this 
ground  constitutes  a  waiver  of  the  finding  oc 
an  acquiescence  therein.  In  fact,  the  appel- 
lants themselves  claim  under  Murphy  and 
wife. 

For  the  reasons  stated  the  decree  complain- 
ed of ,  in  so  far  as  it  makes  lots  Nos.  1  and 
2  liable,  by  subrogation  or  otherwise,  for 
Judgments  other  than  that  of  Dowell,  Helm 
&  Co.,  or  for  it,  except  in  so  far  as  it  shall 
remain  unsatisfied,  after  applying  thereon 
the  surplus  proceeds  of  the  sale  of  the  unalien- 
ed  property  of  the  Judgment  debtor,  after  sat- 
isfaction of  liens  thereon  prior  to  it,  and 
more  than  an  undivided  half  of  said  lot  No. 
1  liable  for  said  Judgment  in  any  event,  and 
said  lot  No.  1  liable,  as  aforesaid,  for  the 
amount  due  under  the  vendor's  Hen  in  favor 
of  Hyer  and  Stalnaker,  must  be  reversed,  the 
exceptions  of  the  appellants  and  Dowell, 
Helm  &  Co.  to  the  commissioner's  report  sus- 
tained, and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  principles 
and  conclusions  herein  stated  and  the  rules 
and  principles  governing  courts  of  equity. 
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(82  S.  C.  57J) 

BARR  et  aL  y.  BARR« 

(Supreme  Court  of  South  Carolina.     May  25, 

1909.) 
Equity  (|  394*)— Masteb&— Commissions. 

Civ.  Code  1902,  $  311S,  allows  masters  the 
same  commissions  for  moneys  passing  through 
their  hands  as  are  allowed  by  law  to  sheriffs. 
Section  3118  allows  sheriffs  2  per  cent  com- 
missions on  all  moneys  collected  by  them  if  un- 
der $300,  and,  if  over  that  sum,  2  per  cent, 
of  the  first  $300  and  "one-half  of  one  per 
cent,  on  all  sums  paid  to  plaintiff"  on  execu- 
tion lodged  with  tne  sheriff,  and  also  allows 
them  commissions  of  one-half  of  1  per  cent,  for 
transferring  money  to  a  party.  Meld,  that  a 
master  was  not  entitled  to  a  commission  of 
one-half  of  1  per  cent,  on  money  passing  through 
his  hands  and  disbursed  by  him,  in  addition 
to  the  2  per  cent,  allowed  on  the  first  $300 
under  the  part  of  section  3118  quoted,  that  ap- 
plying to  money  which  has  not  passed  through 
the  sheriff's  hands,  but  which  is  paid  directly 
to  the  plaintiff  by  the  judgment  debtor,  but 
was  entitled  to  such  commissions  thereon  under 
the  provision  relating  to  transferring  money. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  §  394.«] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  County ;  J.  W.  De  Vore,  Judge. 

Partition  by  Lula  M.  Barr,*  individually 
and  as  administratrix  of  Capers  6.  Barr,  de- 
ceased*, and  others,  against  Capers  Q.  Barr, 
Jr.  From  a  decree  allowing  the  master  cer- 
tain commissions  on  money  disbursed,  plain- 
tiffs appeal.    Affirmed. 

R.  T.  Jaynes  and  Le  Grand  G.  Walker,  for 
appellants.    C.  J.  Ramage,  for  respondent 

GABY,  A.  J.  The  following  statement  of 
facts  is  set  out  In  the  record:  **The  matter 
presented  by  the  petition  and  answer  in  the 
above-entitled  action  relates  to  the  commis- 
sions of  the  master  on  sales  of  real  estate 
sold  on  sale  day  in  January,  1908,  under  de- 
cree in  partition  of  the  real  estate  of  Capers 
G.  Barr,  Sr.,  deceased.  On  such  sale  all  the 
real  estate  was  purchased  by  Lula  M.  Barr 
for  the  aggregate  sum  of  $11,570.  The  par- 
ties in  interest  contend  that  the  commissions 
of  the  master  on  said  sum  of  $11,570  is  2 
per  cent,  for  the  first  $300,  and  1  per  cent,  on 
the  excess  of  said  sum,  aggregating  $118.70. 
Before  the  commencement  of  this  proceeding 
the  said  sum  of  $118.70  had  been  paid  to  T. 
li.  Edwards,  master,  out  of  the  proceeds  of 
the  said  real  estate.  T.  L.  Edwards,  master, 
claimed  that  he  was  entitled  to  one-half  of 
1  per  cent,  on  said  proceeds  of  sale  in  addi- 
tion to  the  2  per  cent,  on  the  first  $300  and 
1  per  cent  on  the  balance,  except  on  his  own 
costs,  fees,  and  commissions,  which  said  one- 
half  of  1  per  cent  was  claimed  for  disburs- 
ing said  proceeds.  In  order  to  facilitate  the 
execution  and  delivery  of  the  deeds  to  Lula 
M.  Barr,  purchaser  of  said  real  estate,  the 
sum  of  $57.85,  an  amount  slightly  In  excess 
of  amount  claimed  by  said  master,  was  de- 
posited with  M.  T.  Pitts,  clerk  of  court,  to 
await  the  determination  of  the  question  as 


to  the  commissions  in  dispute."  It  was  ad- 
mitted that  the  funds  were  to  be  considered 
as  passing  through  the  master's  bands.  His 
honor,  the  circuit  Judge,  ruled  that  the  mas- 
ter was  entitled  to  one-half  of  1  per  cent  on 
the  entire  amount  disbursed  by  him,  except 
his  own  costs,  fees,  and  commissions,  in 
addition  to  the  2  per  cent  on  the  first  $300, 
and  1  per  cent  on  the  balance.  The  only 
question  raised  by  the  exceptions  is  whether 
said  ruling  was  erroneous. 

Section  3113  of  the  Code  of  Laws  of  1902 
provides  that  masters  "shall  be  allowed  the 
same  commissions,  for  all  moneys  passing 
through  their  hands,  as  are  now  allowed  by 
law  to  sheriffs."  Section  3118  contains  the 
provision  that  sheriffs  shall  be  allowed  "com- 
missions on  all  moneys  collected  by  them,  if 
under  three  hundred  dollars,  two  per  cent.. 
If  over  that  sum,  two  per  cent  for  the  first 
three  hundred  dollars,  and  one-half  of  one 
per  cent  on  all  sums  paid  to  plaintlfT,  his 
agent  or  attorney,  on  execution  lodged  with 
the  sheriff."  Our  construction  of  this  provi- 
sion is  that  it  refers  in  the  first  Instance  to 
commissions  on  moneys  collected  by  the  sher- 
iff; and,  secondly,  to  commissions  on  mon- 
eys which  have  not  passed  through  the  hands 
of  the  sheriff,  but  which  have  been  paid  to 
the  plaintiff  his  agent  or  attorney  by  the 
Judgment  debtor.  Previous  statutes  on  this 
subject  show  that  the  Legislature  has  kept 
in  view  the  distinction  between  commissions 
on  moneys  collected  by  the  sheriff  and  com- 
missions on  moneys  paid  by  the  Judgment 
debtor  directly  to  the  plaintiff.  Commissions 
on  moneys  collected  by  the  sheriff  have  al- 
ways been  larger  than  those  upon  moneys 
paid  directly  to  the  plaintiff  by  the  Judgment 
debtor.  In  the  fee  bill  of  1791  (5  St  at 
Large,  p.  157)  we  find  the  following  under 
the  head  of  "Sheriffs" :  "For  levying  an  ex- 
ecution on  the  goods  of  the  defendant,  and 
selling  the  same,  for  all  sums  where  the  debt 
does  not  exceed  one  hundred  pounds,  two  and 
a  half  per  cent  commissions;  and  for  all 
sums  where  the  debt  exceeds  one  hundred 
pounds,  one  per  cent ;  In  all  cases  where  the 
defendant,  after  the  sheriff  may  have  levied 
on  the  property,  shall  settle  with  the  plain- 
tiff before  actual  sale,  the  sheriff  In  such 
cases  shall,  be  entitled  to  one  fourth  per 
cent,  besides  all  reasonable  disbursements, 
and  also  fees  for  entering  execution,  but  if 
the  defendant  shall  pay  the  money  to  the 
sheriff,  one  per  cent.  In  lieu  of  the  one 
fourth."  The  following  appears  In  Rev.  St. 
1878,  p.  169,  c.  20,  §  61:  "Commissions  on  all 
moneys  collected  by  him  (the  sheriff).  If  un- 
der three  hundred  dollars  two  per  cent;  if 
over  that  sum,  two  per  cent  on  the  first 
three  hundred  dollars,  and  one  per  cent  on 
balance;  one  half  of  one  per  cent  on  all 
moneys  paid  out  of  office,  on  all  executions 
lodged."  The  word  "out"  means  "outside," 
and  the  provision  last  mentioned  Is  practlcal- 
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ly  the  same  as  that  now  appearing  In  section 
3118  of  the  Oode  of  Laws.  There  are  other 
old  statutes  on  this  subject  likewise  tending 
to  show  that  this  is  the  proper  construction 
of  that  provision ;  an^  that  the  words  *'one- 
half  of  one  per  cent  on  aU  sums  paid  to 
plaintiff,"  etc^  are  not  applicable  to  .the  facts 
of  this  case. 

There  is,  however,  another  provision  of 
section  3118  which  allows  to  sheriffs  com- 
missions for  "transferring  money,  bonds  or 
other  securities  for  money  to  party,  one-half 
of  one  per  cent"  On  funds  passing  through 
the  hands  of  the  sheriff  he  is  not  only  allow- 
ed commissions  for  collection,  but  also  for 
^^transferring"  money  in  his  hands  to  the  par- 
ty entitled  thereto.  The  parties  to  the  ac- 
tion having  agreed  that  the  moneys  are  to  be 
considered  as  having  passed  through  the 
hands  of  the  master,  it  necessarily  follows 
that  he  is  entitled  to  the  additional  commis- 
sions for  which  he  contends. 

It  is  the  Judgment  of  this  court  that  the 
ludgment  of  the  circuit  court  be  affirmed. 


<83  s.  c.  13) 
BERRY  V.  VIRGINIA  STATE  INS.  CO. 

(Supreme  Court  of  South  Carolina.     June  1, 
1909.) 

1.  Venue  (|  26*)— Residence  op  Pabtibb— 
Foreign  Insurance  Compant. 

Under  Code  Civ.  Proc.  1902,  I  146,  pro- 
viding that  an  action  against  a  nonresident  may 
be  brought  in  any  county  which  plaintiff  may 
designate  in  his  complaint,  a  common  pleas 
court  would  have  jurisdiction  of  an  action 
against  a  foreign  fire  insurance  company,  though 
the  company  had  no  agent  in  that  county,  and 
the  policy  was  issued  in  another  county,  where 
the  insured  property  was  located  and  in  which 
plaintiff  resided  at  the  time  of  loss. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec 
Dig.  i  26.»] 

2.  INSUBANCK    (§    665*)— POLICT— WAIVBB    OP 

Pbovisions— Evidence. 

A  statement  to  a  policy  holder  by  an  agent 
of  the  insurer,  made  when  the  policy  was  issued 
and  premium  received,  that  a  condition  of  the 
policy  would  not  be  insisted  on,  is  evidence  of 
waiver  or  estoppel. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1716;  Dec  Dig.  {  666.*] 

8.  Witnesses  (J  164*)—Competenot— State- 
ments BT  Decedent. 

Code  Civ.  Proc  1902,  fi  400,  providing  that 
no  party  to  an  action  shall  be  examined  respect- 
ing a  transaction  or  conmnunication  between 
him  and  a  person  at  the  time  of  examination  de- 
ceased, etc,  as  a  witness  against  a  party  prose- 
cuting or  defending  the  action  as  executor,  ad- 
ministrator, heir  at  law,  etc.,  does  not  apply  to 
an  examination  of  plaintiff  in  an  action  on  a 
fire  policy  as  to  statements  made  to  him  by  a 
deceased  agent  of  the  insurer. 

[Ed.   Note.— For  other  cases,  see  Witneases, 
Cent.   Dig.   §  661;    Dec  Dig.  I  154.*] 

4.  Insurance  (5  e68*>— Action  on  Policy— 
Question  fob  Jury. 

Whether  the  amount  demanded  in  the  proof 
of  loss,  inserted  by  an  adjuster,  operated  as  a 
limit  of  recovery  on  the  policy  by  virtue  of  an 


agreement  of  insured,  held,  under  the  evidence, 
to  be  for  the  jury. 

[Bid.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §S  1749,  1768;  Dec  Dig.  I  668.*] 

5.  Insubancb  (§  666*)— Action  on  Pouoy— 

intebest. 

Where  a  fire  policy  by  its  terms  was  pay- 
able 60  days  after  notice,  ascertainment,  esti- 
mate, and  satisfactory  proof  of  loss  had  been 
received  by  the  company,  the  insurance  was  due 
and  interest  began  to  run  60  days  after  that 
date,  and  in  an  action  on  the  policy  it  was  er- 
ror to  allow  interest  from  the  date  of  the  fire. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1791;    Dec  Dig.  §  666.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  County ;   J.  W.  De  Vore,  Judge. 

Action  by  M.  W.  Berry  against  the  Vir- 
ginia State  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af^ 
firmed  on  condition  tliat  remittitur  be  made. 

Blease  &  Dominick,  for  appellant  Bar- 
nard B.  Evans,  for  respondent 

WOODS,  J.  The  defendant,  Virginia  State 
Insurance  Company,  appeals  from  a  Judg- 
ment of  $779.80  recovered  by  the  plaintiil 
on  a  fire  insurance  policy. 

The  action  was  brought  and  the  Judgment 
entered  in  Saluda  county,  where  the  plaintiff 
now  resides.  The  policy  was  issued  by  de- 
fendant's agent  in  Newberry  county,  in 
which  county  the  insured  property  was  sit- 
uated and  in  which  the  plaintiff  resided  at 
the  time  of  the  fire.  There  was  no  evidence 
that  the  defendant  had  an  agent  in  Saluda 
countyl  Under  these  facts  the  defendant, 
relying  on  the  case  of  Nixon  t.  Piedmont 
Ins.  Co.,  74  S.  C.  438,  54  S.  E.  657,  submits 
that  the  court  of  common  pleas  of  Saluda 
county  was  without  Jurisdiction  of  the  ac- 
tion. The  cases  cited,  and  others  like  it, 
involved  the  question  of  the  proper  county 
for  the  trial  of  actions  against  domestic  cor- 
porations, and  they  have  no  application  to 
such  question  affecting  foreign  corporations. 
An  action  against  a  nonresident  may  be 
brought  in  any  county  which  the  plaintiff 
may  designate.  Code  Civ.  Proc  1902,  §  146. 
It  is  true  the  pleadings  do  not  show  by  di- 
rect allegation  that  the  defendant  is  a  for- 
eign corporation,  nor  is  there  any  direct  evi- 
dence on  that  point;  but,  from  the  allega- 
tions of  the  answer,  it  may  be  inferred  the 
defendant  is  a  foreign  corporation.  The 
name  of  the  defendant,  Virginia  State  Insur- 
ance Company,  gives  some  indication  that  it 
is  a  corporation  of  the  state  of  Virginia,  and 
this  fact  is  still  shown  by  the  allegation  of 
the  answer  that  in  the  courts  of  Virginia 
certain  creditors  of  the  plaintiff  had  attach- 
ed the  debt  due  to  him  by  the  defendant 

There  is  no  doubt  that  the  plaintiff  violat- 
ed the  iron-safe  clause  of  the  policy,  for  he 
did  not  use  a  safe  nor  keep  the  books  re- 
quired by  the  policy,  nor  keep  such  books,  as 
he  had,  in  a'  place  not  exposed  to  the  fire 
which  destroyed  the  insured  property.    This 
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violation  of  the  terms  of  the  policy  gave 
rise  to  the  issue  whether  the  defendant  had 
waived  these  requirements.  Mr.  Tyree,  the 
agent  who  Issued  the  policy,  died  before  the 
trial;  but  the  plaintiff  testified  that  when 
the  policy  was  Issued  he  told  the  agent  that 
he  had  no  iron  safe,  and  the  agent  replied 
the  iron-safe  clause  was  not  carried  out  by 
all  the  small  stores.  The  plaintiff's  store 
was  a  small  one;  the  stock  of  goods  being 
valued  at  about  $2,000.  This  was  some  evi- 
dence tending  to  show  that  the  agent  of  the 
defendant  threw  the  plaintiff  off  his  guard 
and  took  his  money  for  the  premium,  leading 
him  to  believe  that  compliance  with  the  iron- 
safe  clause  would  not  be  expected.  A  state- 
ment to  the  policy  holder  by  an  agent  of  the 
insurer,  made  at  the  time  of  the  Issuance  of 
the  policy  and  receipt  of  the  premium,  to  the 
effect  that  a  condition  of  the  policy  will  not 
be  insisted  on,  is  evidence  of  waiver  or  es- 
toppel. Pearlstine  v.  Insurance  Co.,  74  S.  O. 
250,  54  S.  B.  372;  Fludd  v.  Insurance  Co., 
75  S.  C.  815,  55  S.  B.  762.  There  was  there- 
fore no  error  in  refusing  a  nonsuit  because 
of  the  failure  to  comply  with  the  iron-safe 
clause  of  the  policy. 

The  objection,  under  section  400  of  the 
Code  of  Civil  Procedure  of  1902,  to  the  tes- 
timony of  the  plaintiff  as  to  the  statements 
made  to  him  by  Tyree,  the  deceased  agent 
of  defendant,  is  not  well  taken.  The  de- 
fendant is  not  defending  the  action  as  "ex- 
ecutor, administrator,  heir  at  law,  next  of 
kin,  assignee,  legatee,  devisee,  or  sutvlvor" 
of  Tyree,  and  therefore  section  400  of  the 
Code  of  Civil  Procedure  of  1902  does  not 
apply. 

The  next  position  taken  by  defendant  is 
that  the  recovery  could  not  in  any  event  be 
greater  than  $400»  because  the  plaintiff  had 
agreed  to  accept  that  sum,  and  that  even 
from  this  sum  should  be  deducted  the  amount 
of  certain  attachments  sued  out  in  Virginia. 
The  evidence  is  clear  to  the  effect  that  the 
plaintiff  agreed  that  the  demand  inserted  in 
the  proof  of  loss  by  the  adjuster  should  be 
$400  on  condition  that  immediate  payment 
should  be  made.  The  defendant  failed  to 
pay  any  amount.  It  is  therefore  clear  there 
was  evidence  warranting  the  circuit  court 
in  submitting  to  the  Jury  the  issue  whether 
the  plaintiff  was  bound  by  the  amount  set 
out  and  demanded  in  the  proof  of  loss.  The 
evidence  that  the  defendant's  agent  said  the 
payment  was  not  made,  because  of  attach- 
ments In  Virginia,  could  not  affect  the  ques- 
tion for  the  reason  that  no  attachment  pro- 
ceedings were  introduced  in  evidence,  and 
the  plaintiff  denied  that  the  defendant  had 
ever  offered  to  pay  the  $400,  less  the  amount 
of  the  attachments.  The  exceptions  on  this 
point  are  overruled. 

The  verdict,  however,  included  Interest 
from  January  1,  1907,  the  date  of  the  fire^ 
and  was  excessive  in  this  respect     By  its 


terms  the  policy  is  "payable  sixty  days  after 
due  notfce,  ascertainment,  estimate  and  sat- 
isfactory proof  of  loss  have  been  received  by 
the  company."  The  estimate  and  proof  of 
loss  was  dated  March,  26,  1907,  and  the  In- 
surance became  due  by  the  terms  of  tlie 
policy  60  days  thereafter.  The  verdict  should 
therefore  have  included  interest  from  May 
25,  1907,  and  not  from  January  1,  1907. 

The  Judgment  of  this  court  is  that  the 
Judgment  be  affirmed  on  condition  that  with- 
in 10  days  after  the  filing  of  the  remittitur 
the  plaintiff  remit  from  the  Judgment,  by 
proper  indorsement  thereon,  the  excess  of 
interest  amounting  to  $19.73;  and  that,  up- 
on failure  of  the  plaintiff  to  make  such  in- 
dorsement, the  Judgment  be  reversed,  and 
that  the  defendant  have  a  new  triaL 


(83  s.  c.  8> 
OGILVIB  et  al.  v.  WESTERN  UNION  TELE)- 
GRAPH  CO. 

(Supreme  Court  of  South  Carolina.     May  27, 
1909.) 

1.  Telegraphs  and  Telephones  (§  66*)— Ac- 
tions FOR  Delayed  Message— Admissibil- 
ity OF  Evidence— Mental  Suffering. 

In  an  action  against  a  telegraph  company 
for  delay  in  the  delivery  of  a  message  relating 
to  an  accident  to  plaintiff's  son,  plaiDtiff  was 
allowed,  after  stating  that  she  suffered  great 
mental  anguish,  to  state  that  her  "suspense 
was  terrible,"  and  her  husband  was  permitted 
to  testify  as  to  his  wife's  condition  on  receipt 
of  the  telegram  that:  "It  was  pretty  bad.  She 
was  all  to  pieces.  I  never  saw  her  like  that  be- 
fore in  my  life."  There  was  no  attempt  to  show 
that  her  suspense  and  suffering  were  beyond 
what  the  average  normal  mother  would  feel  ia 
her  situation,  and  the  court  carefully  restricted 
recovery  to  an  ordinary  person  under  the  cir- 
cumstances. Heldt  that  such  testimony  did  not 
violate  the  rule  excluding  testimony  as  to  the 
claimant's  peculiar  or  abnormal  fears  and  appre- 
hensions. 

[Ed.   Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  62;    Dec  Dig.  f 

2.  Telegraphs  and  Telephones  (§  66*)— Ac- 
tion FOR  Delayed  Message— Admissibil- 
ity OP  Evidence. 

In  an  action  for  delay  in  the  delivery  bf  a 
telegram,  a  witness  for  defendant  testified  that 
he  attended  to  all  the  business  of  the  railroad 
and  express  companies  at  the  station  to  which 
it  was  sent,  and  that  on  the  day  it  was  sent  he 
was  very  busy  in  the  warehouse  most  oT  the 
time  and  had  no  help.  On  cross-examination 
he  testified  that  the  work  was  too  much  for  one 
man,  and  that  he  ought  to  have  had  help,  and 
was  further  allowed  to  testify  as  to  the  income 
of  the  railroad  and  express  companies  at  that 
point  as  bearing  on  the  question  of  the  amount 
of  work  he  had  to  do.  On  the  same  line,  de* 
fendant  was  allowed  to  show  that  the  income  of 
the  telegraph  business  did  not  exceed  $10  i^er 
month.  Held,  that  the  testimony  as  to  the  in- 
come of  the  railroad  and  express  companies  was 
not  wholly  irrelevant,  as  it  had  some  relation 
to  the  question  whether  the  agent's  failure  to 
receive  and  deliver  the  message  on  the  day  !t 
was  seut  could  be  excused  because  of  reasonable 
demands  on  his  time  and  attention  by  his  asso- 
ciated employments,  and  that  it  was  not  rea- 
sonable to  suppose  that  the  jury  may  have  esti- 
mated the  amount  of  damages  by  reference  to 
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Bnch  income,  and  hence  there  was  no  error  in 
admitting  the  evidence  in  relation  thereto. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  S  62;    Dec.  Dig.  S 

ea*] 

8.  Telbgbaphb  and  Telephones  (J  74*)— Ac- 
tion FOB  Delayed  Message— Instructions. 
In  an  action  for  a  delayed  telegram  inform- 
ing plaintiff  of  an  accident  to  her  son,  defendant 
requested  a  charge  that  "a  telegraph  company, 
under  the  mental  aneuish  act,  is  not  liable  for 
mental  anguish  merely  incidental  to  its  failure 
to  deliver  a  message,  and  in  such  an  action  the 
defendant  is  charged  with  the  suffering,  if  any, 
which  the  failure  to  deliver  the  message  may 
reasonably  be  expected  to  produce,  when  its  con- 
tents are  considered,  not  with  the  suffering  due 
to  a  peculiar  temperament,  but  that  of  an  ordi- 
nary human  being,**  and  in  addition  that  ''plain- 
tiff could  not  recover  under  the  act  for  any 
feeling  of  disappointment,  annoyance,  or  vexa- 
tion which  she  may  have  felt.**  The  court  re- 
fused to  charge  the  additional  sentence  and  in- 
stead charged  as  follows.  "That  means  the 
failure  to  deliver  must  cause  the  suffering,  and 
the  test  is  what  the  jury  think  that  a  person 
of  ordinary  feeling,  the  usual  ordinary  feeling 
in  this  case— I  charge  you  that  feeling  that  yon 
conclude  a  mother,  the  ordinary  mother^  that 
the  ordinary  mother  should  have  under  similar 
circumstances.  You  cannot  take  the  way  of  a 
person  of  a  very  excitable  temperament  or  im- 
pulsive disposition  on  the  one  hand,  or  one  of  a 
very  callous  disposition  on  the  other.  The  test 
you  go  by  is  what,  in  your  judgment,  a  person 
of  oi^inary  feeling  under  similar  circumstances, 
what  feeling  they  had,  or  should  have  suffered, 
suffered  under  similar  circumstances.**  Held^ 
that  plaintiff's  re^rret  or  disappointment  in  being 
delayed  in  reaching  and  ministering  to  her  son 
may  have  been  so  keen,  bitter,  or  intense  as  to 
be  properly  classed  as  mental  anguish,  and  the 
charge  given  sufficiently  covered  the  issue. 

[Ed.  Note.— For  other  caseSjSee  Telegraphs 
and  Telephones,  Cent  Dig.  (  TI ;  Dec.  Dig.  fi 
74.*1 

4.  Telegbaphs  and  Telephones  (5  74*)— Ac- 
tion FOB  Delated  Message— Instbuctions. 

Conceding  that,  in  an  action  for  a  delayed 
telegram,  the  reasonableness  of  office  hours  is  a 

3  nest  ion  of  law  for  the  court,  when  there,  is  no 
ispute  as  to  the  facts,  yet,  wnere  there  was  tes- 
timony that  the  regular  office  hours  at  a  tele- 
graph station  were  from  7  a.  m.  to  7  p.  m..  the 
court  could  not  assume  that  the  closing  of  the 
office  at  6:30  p.  m.  Saturday  and  opening  the 
next  morning  at  9:30  was  reasonable  office 
hours,  and  there  was  no  error  in  modifying  a 
requested  charge  to  that  effect  so  as  to  leave  the 
question  of  the  reasonableness  of  office  hours  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  }  77 ;  Dec  Dig.  i 
74.*] 

5.  Telegbaphb  and  Telephones  (§  73*)- Ac- 
tion  FOB   Delayed   Message  —  Punitive 

Damages— 9^^^"^^^  ^^^  Juby. 

In  an  action  for  a  delayed  telegram  Inform- 
ing plaintiff  of  an  accident  to  her  son,  there  was 
no  error  in  submitting  to  the  jury  the  question 
of  punitive  damages,  where  there  was  no  ex- 
planation whatever  as  to  the  long  delay  at  a 
relay  office  from  4  p.  m.  Saturday  to  10:0(3  Sun- 
day morning,  though  the  agent  made  commenda- 
ble effort  to  deliver  the  message  on  its  receipt 
at  the  latter  time. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  76;  Dec.  Dig.  % 
78.*]  > 

Appeal  from  Common  Pleas  Clrcnlt  Court 
of  Lexington  County ;  John  S.  Wilson,  Judge. 


Action  by  Emma  M.  Ogllvle  and  another 
against  the  Western  Union  Telegraph  Com- 
pany;. From  a  Judgment  fo^  plaintiffs,  de- 
fendant appeals.     Affirmed. 

Geo.  H.  Fearons,  Nelson  &  Nelson,  and 
Eflrd  &  Dreher,  foi:  appellant  Graham  & 
Sturkie,  for  respondents. 

JONES,  C.  J.  The  defendant,  appellant, 
seeks  to  reverse  a  Judgment  for  $500  in  favor 
of  plaintiff  for  alleged  negligent  and  wanton 
failure  to  deliver  the  following  message  filed 
by  Jeremiah  Smith  with  defendant's  agent 
at  Conway,  S.  C,  and  addressed  to  the  plain- 
tiff at  Lexington,  S.  C. :  "Daggett  badly  cut 
with  saw;  flesh  wound;  not  necessarily  fa- 
tal. Both  come.*'  Daggett,  referred  to  in  the 
message,  was  plaintiff's  son.  The  message, 
as  alleged,  was  filed  with  the  defendant  for 
transmission  about  4  o'clock  p.  m.  on  Satur- 
day November  12, 1904,  and  was  not  delivered 
until  about  10:30  o'clock  a.  m.  on  November 
13,  1904,  resulting  in  delaying  plaintiff  in 
reacliing  her  son  for  about  26  hours,  and 
thereby  causing  her  to  suffer  great  grief  and 
mental  anguish. 

Appellant's  first  contention  is  that  the 
court  erred  in  allowing  plaintiff,  after  stat- 
ing that  she  suffered  great  mental  anguish, 
to  further  state  that  her  "suspense  was  terri- 
ble,*' and  in  permitting  plaintiff's  husband  to 
testify  as  to  his  wife's  condition,  upon  the 
receipt  of  the  telegram:  "It  was  pretty  bad. 
She  was  all  to  pieces.  I  never  saw  her  like 
that  before  In  my  life."  It  is  objected  that 
the  testimony  violated  the  rule  stated  in 
Willis  V.  Tel.  Co.,  69  S.  C.  637,  48  S.  E.  538, 
104  Am.  St.  Rep.  828,  excluding  testimony  a» 
to  the  claimant's  peculiar  or  abnormal  fear» 
and  apprehensions,  but  we  do  not  so  hold. 
There  was  no  attempt  to  show  that  plain- 
tiff's suspense  and  suffering  were  beyond 
what  the  average  normal  mother  would  feel 
in  her  situation,  and  in  instructing  the  Jury 
the  court  was  careful  to  apply  the  rule  in 
the  Willis  Case  and  restrict  recovery  to  the 
suffering  of  an  ordinary  person  under  the 
circumstances. 

Error  is  alleged  in  admitting  evidence  as 
to  the  income  of  the  railroad  and  express 
companies  at  the  Lexington  station.  Defend- 
ant's witness  Hartley  had  testified  that  he 
attended  to  all  the  business  at  Lexington  of 
the  railroad,  express,  and  telegraph  compan- 
ies, and  that  on  Saturday,  November  12th, 
he  was  very  busy  in  the  warehouse  most  of 
the  time  and  had  no  help.  On  cross-examina- 
tion he  testified  that  the  work  was  too  much 
for  one  man  to  do,  and  that  he  ought  to  have 
had  help,  and  was  further  allowed  to  testify 
as  to  the  Income  of  the  railroad  and  express 
companies  at  that  point  as  bearing  upon  the 
question  of  the  amount  of  work  the  agent  had 
to  do.  The  testimony  was  not  wholly  irrele- 
vant, as  it  had  some  relation  to  the  question 
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whether  the  failure  of  defendant's  agent  at 
Lexington  to  receive  and  deliver  the  message 
on  November  12th  could  be  excused  because 
of  reasonable  demands  upon  his  time  and 
attention  by  his  associated  employments. 
On  this  same  line,  defendant  was  allowed  to 
show  that  the  Income  of  the  telegraph  busi- 
ness did  not  exceed  $10  per  month.  It  Is  not 
reasonable  to  suppose  that  the  Jury  may  have 
sstlmated  the  amount  of  damages  against  the 
defendant  by  reference  to  the  income  of 
strangers  to  the  suit 

It  is  alleged  that  the  court  erred  In  not 
giving  the  Jury,  without  modification,  de- 
fendant's sixth  request,  as  follows :  **A  tele- 
graph company,  urfder  the  mental  anguish 
act,  Is  not  liable  for  mental  anguish  which 
was  merely  Incidental  to  Its  failure  to  de- 
liver a  message,  and,  In  an  action  such  as 
this,  the  defendant  Is  charged  with  the  suffer- 
ing. If  any,  which  the  failure  to  deliver  the 
message  may  reasonably  be  expected  to  pro- 
duce, when  its  contents  are  considered,  not 
with  the  suffering  due  to  a  peculiar  tempera* 
ment,  but  that  of  an  ordinary  human  being; 
and  under  the  mental  anguish  act  the  plain- 
tiff In  this  case  cannot  recover  for  any  feel- 
ing of  disappointment,  annoyance,  or  vexation 
which  she  may  have  felt  by  reason  of  the 
failure  to  promptly  deliver  the  message  In 
question.**  The  court  charged  the  first  sen- 
tence of  the  request,  but  refused  to  charge 
the  last  sentence,  and  Instead  charged  as 
follows:  'That  means  the  failure  to  deliver 
must  cause  the  suffering,  and  the  test  is 
what  the  Jury  think  that  a  person  of  ordi- 
nary feeling,  the  usual  ordinary  feeling  in 
this  case — I  charge  you  that  feeling  that  you 
conclude  a  mother,  the  ordinary  mother,  that 
the  ordinary  mother  should  have  under  simi- 
lar circumstances.  You  cannot  take  the  way 
of  a  person  of  a  very  excitable  temperament 
or  impulsive  disposition  on  the  one  hand,  or 
one  of  a  very  callous  disposition  on  the  other. 
The  test  you  go  by  is  what,  in  your  Judgment, 
a  person  of  ordinary  feeling  under  similar 
circumstances,  what  feeling  they  had,  or 
should  have  suffered,  suffered  under  similar 
circumstances.*'  It  is  contended  that  the 
modification  was  not  in  harmony  with  the 
construction  of  the  statute  given  In  Johnson 
V.  Tel.  CJo.,  81  S.  O.  235,  62  S.  E.  244,  17 
L.  R.  A.  (N.  S.)  1002.  The  court  in  that  case 
was  considering  the  application  of  the  statute 
with  respect  to  the  relatives  not  connected 
with  the  subject  of  the  message  by  close  fam- 
ily ties,  and  therefore  not  likely  to  sustain 
the  mental  anguish  contemplated  by  the  stat- 
ute. The  present  case  involved  the  mental 
suffering  of  a  mother  with  respect  to  her  son. 
Her  regret  or  disappointment  In  being  delay- 
ed in  reaching  and  ministering  to  him  may 
have  been  so  keen  or  bitter  or  intense  as  to 
be  properly  charged  as  mental  anguish.  The 
charge  given  sufficiently  covered  the  issue. 

The  appellant  requested  the  court  to  charge 


the  Jury:  'TMiat  closing  the  telegraph  offic* 
at  Lexington  on  Saturday  afternoon  at  6:30 
and  opening  next  morning  at  9:30  is  reason- 
able office  hours,  and  the  company  is  not  re- 
quired by  law  to  receive  a  message  at  Lexing- 
ton between  6:30  p.  m.  Saturday  and  9:30 
a.  m.  Sunday.'*  The  court  modified  the  re- 
quest by  charging  '*that  it  is  for  the  Jury  to 
say  whether  the  closing  of  the  telegraph  office 
at  Lexington  on  Saturday  afternoon  at  6:30, 
if  it  was  closed,  and  you  are  to  say  whether 
closed,  and  opening  the  next  morning  at  9 :30, 
if  opened  at  all,  were  unreasonable  office 
hours  or  not,  and.  If  you  decide  that  they 
were  reasonable  office  hours,  then  the  tele- 
graph company  would  not  be  required  by  law 
to  receive  a  message  at  Lexington  on  Satur- 
day afternoon  between  6:30  p.  m.  and  9:30 
a.  m.  Sunday.  You  are  to  be  Judges."  Ap- 
pellant contends  that  this  was  error  on  the 
ground  that  the  reasonableness  of  office  hours 
is  a  question  of  law  for  the  court  when  there 
is  no  dispute  as  to  the  facts.  Conceding  this 
to  be  correct,  the  court  committed  no  error, 
as  there  was  testimony  that  the  regular  office 
hours  at  Lexington  were  from  7  a.  m.  to  7 
p.  m.,  and  the  court  could  not  assume  the 
facts  to  be  as  declared  in  the  request. 

It  is  finally  contended  that  the  court  erred 
in  submitting  the  question  of  punitive  dam- 
ages to  the  Jury.  While  it  appears  that  the 
message  was  promptly  transmitted  from  Con- 
way to  Augusta,  Ga.,  the  relay  office,  there 
was  no  explanation  whatever  as  to  the  long 
delay  of  the  message  at  the  Augusta  office 
from  4  p.  m.  Saturday  to  10:06  a.  m.  Sun- 
day morning.  By  many  decisions  in  this 
state  it  has  been  held  that  a  long,  unexplain- 
ed delay  in  transmitting  and  delivering  tele- 
grams affords  some  evidence  of  a  reckless  or 
wanton  disregard  of  duty.  It  is  true  that  the 
agent  at  Lexington  made  commendable  effort 
to  deliver  the  message  on  its  receipt  by  him 
at  10:06  Sunday  morning,  but  this  was  un- 
availing in  view  of  the  long  and  unexplained 
delay  in  transmitting  from  the  Augusta  office. 

The  exceptions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  Is  affirmed. 


(83  S.  C.  18) 
TALBERT  v.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.     May  27, 
1909.) 

1.  Telegraphs  and  Telephones  (S  65*)  — 
nondelivest  ot  messages  —  actiions  — 
Complaint. 

The  allegations  in  the  complaint  In  an  ac- 
tion by  a  wife  for  delay  In  the  delivery  of  a 
telegram  announcing  the  serioas  illness  of  her 
hasband,  that  the  husband  was  suddenly  taken 
with  a  relapse  of  typhoid  fever,  that  plaintiff 
had  nursed  him  nntil  be  became  convalespent, 
tbat  she  had  an  invalid  son  who  needed  care, 
and  to  recuperate  and  to  place  the  son  wbere 
he  could  have  attention  she  went  to  the  home 
of  her  kinsman,  that  shortly  thereafter  the  bus* 
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band  was  taken  with  a  relapse,  etc.,  did  not  set 
forth  any  element  of  damages,  but  were  merely 
of  an  explanatory  nature,  rendering  the  refusal 
to  strike  the  allegations  and  the  admission  of  evi- 
dence in  support  thereof,  at  most,  harmless  er- 
ror, where  the  cause  was  tried  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  54;  Dec.  Dig.  { 
65.*] 

2.  Appeal  and  Ebbob  (|  1057*)—ExoLnsiO]!f 
OF  Evidence— Habhless  Ebbob. 

The  refusal  to  permit  a  witness  to  state 
what  a  third  person  had  said  was  not  prejudi- 
cial, where  the  third  person  was  afterwards  ex- 
amined as  a  witness  and  testified  fully  as  to  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4194 ;  Dec.  Dig.  (  1057.*] 

3.  TbIAL     ((     194*)— iNSTBUOHONa—lKTAdlNO 

Pbovincb  of  Juby. 

An  instruction,  in  an  action  asainst  a  tele- 
graph company  for  delay  in  the  delivery  of  a 
telegram,  that  whertt  the  sender  of  a  message 
knows  that  the  addressee  is  a  visitor  in  a 
strange  city,  staying  with  a  relative  whose 
name  is  not  the  same  as  the  addressee,  and  fails 
to  give  any  further  address  than  the  name  of 
the  dty,  the  sender  is  guilty  of  negligence  pre- 
cluding a  recovery,  provided  such  negligence  is 
the  proximate  cause  of  the  delay,  is  erroneous  as 
invading  the  province  of  the  jury  and  as  a 
charge  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §}  43d,  450,  465;   Dec.  Dig.  §  194.*] 

4.  Teleobaphs  and  Teu:phone8  C§  68*)  — 
Delay  in  the  Deliveby  of  Messaoes  — 
Damages   —   Pbbsumptions. 

A  delay  of  about  20  hours  in  the  delivery 
of  a  message  addressed  to  a  wife  requesting  her 
to  come  at  once,  and  stating  that  her  husband 
was  not  expected  to  live  through  the  night,  pre- 
sumptively causes  the  wife  to  suffer  mental  an- 
guish. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  70;    Dec  Dig.  § 

Appeal  from  Common  Pleas  Oircnlt  Oourt 
of  £}dgefield  County;  John  S.  Wilson,  Judge. 

Action  by  Mrs.  Lillle  C.  Talbert  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  complaint  alleged:  That  on  October 
18,  1906,  Joe  Talbert,  the  husband  of  plain- 
tiff, had  suddenly  become  111  with  a  relapse 
of  typhoid  fever;  that  Joe  Talbert  had 
come  to  the  home  of  his  mother  at  Parks- 
vllle  from  his  duty  as  baggagemaster  In  the 
employ  of  the  Southern  Railway  Company, 
between  Columbia,  S.  C.,  and  AsheviUe,  N. 
C,  with  a  spell  of  typhoid  fever ;  that  plain- 
tiff had  been  with  him  and  nursed  him  for 
about  five  weeks,  when  he  became  convales- 
cent; that  plaintiff  had  an  invalid  son,  who 
needed  her  care;  that  she  was  thoroughly 
exhausted;  that,  when  her  husband  became 
better,  she  went  to  the  home  of  her  Icinsman, 
In  Laurens,  to  recuperate,  etc.,  and  that 
shortly  thereafter  her  husband  was  taken 
with  a  relapse. 

The  following  are  the  exceptions  of  defenxi- 
ant: 


''Because  the  presiding  Judge  erred: 

"(1)  In  not  sustaining  defendant's  motion 
to  strike  out  in  paragraph  3  of  the  complaint 
the  following  words,  'with  a  relapse  of  ty- 
phoid fever,'  and  the  words:  'Between  Co- 
lumbia, S.  C,  and  Ashevllle,  N.  C,  with  a 
spell  of  typhoid  fever.  That  the  plaintiff, 
his  wife,  had  been  with  him  and  nursed  him 
for  about  five  weeks,  when  he  became  con- 
valescent and  seemed  to  be  out  of  danger. 
That  the  plaintiff  has  an  invalid  son  who 
needs  her  constant  care  and  attention;  and 
that  she  was  thoroughly  exhausted  in  mind 
and  body  by  the  double  strain  on  her  on  ac- 
count of  the  illness  of  her  husband.'  Also 
the  words,  In  order  to  recuperate  her  strength 
and  in  order  to  place  her  invalid  son  where 
he  could  have  attention  that  he  needed.'  The 
said  matters  being  Irrelevant,  not  stating  any 
element  of  damage  for  which  the  defendant 
was  liable,  were  not  in  contemplation  of  the 
parties  at  the  time  the  message  was  filed  for 
transmission,  and  there  is  no  allegatipn  in  the 
complaint  that  such  state  of  facts  was  made 
known  to  the  defendant  by  the  party  filing 
the  message,  and  the  message  does  not  on  Its 
face  disclose  such  state  of  facts. 

"(2)  In  permitting  F.  P.  McGowan,  a  wit- 
ness for  plaintiff,  to  testify,  over  objection  of 
defendant's  counsel,  as  follows:  *Q.  Do  you 
recall  what  her  condition  was  at  the  time  she 
came  there?  (Referring  to  Mrs.  Talbert's  con- 
dition at  the  time  she  visited  his  house  at 
least  two  weeks  prior  to  October  18,  1906.) 
A.  Mrs.  Talbert's  condition?  Q.  Yes.  A. 
She  seemed  to  be  rather  worn  out  and  tired 
and  exhausted,  physically,  was  not  strong. 
Q.  Whom  did  she  have  with  her?  A.  A  little 
boy  about  eight  years  old.  Q.  What  condi- 
tion was  he  in?  (Objected  to  as  Irrelevant 
and  Incompetent.  The  company  had  no  notice 
of  It)  The  CJourt:  I  will  let  It  In.  Mr.  Nel- 
son: We  would  like  objections  to  be  noted  to 
all  this  testimony.  Q.  (By  Mr.  Nicholson) 
What  Is  the  condition  of  the  little  boy?  A. 
Paralytic ;  can't  walk  but  can  talk,  but  cannot 
feed  himself  without  aid.  Q.  With  reference 
to  his  mother's  care,  was  he  a  care  and  a 
charge  on  her?  A.  Yes,  sir;  It  was  neces- 
sary for  her  to  give  him  her  personal  time 
all  the  while.  He  will  not  allow  any  other 
person  to  attend  to  his  wants,  and  she  has 
to  give  him  her  constant  attention.'  Said  tes- 
timony being  Irrelevant,  not  stating  any  ele- 
ment of  damage  for  which  the  defendant  was 
liable,  and  being  in  reference  to  circumstan- 
ces not  in  contemplation  of  the  parries  at  the 
time  the  message  was  filed  for  transmission, 
and  the  defendant  was  not  then  nor  at  any 
time  advised  of  such  state  of  facts,  and  the 
message  itself  on  its  face  does  not  disclose 
any  such  state  of  facts. 

"(3)  In  not  permitting  the  said  F.  P.  Mc- 
Gowan, on  cross-examination,  to  answer  the 
following  question:  *Q.  Did  Mr.  McLeese  say 
anything  when  he  delivered  the  telegram  with 
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reference  to  the  telegram?  Did  Mr.  McLeese 
make  a  statement  to  you  with  reference  to 
this  telegram)  the  cause  of  Its  being  delayed, 
the  telegram  In  suit,  at  the  time  of  Its  deliv- 
ery?' The  error  being  that  the  declarations 
of  McLeese,  who  was  the  agent  of  the  com- 
pany at  Laurens,  accompanied  the  act  of  de- 
livery to  McGowan  and  tended  to  explain  it, 
and  was  a  part  of  the  res  gestae. 

''(4)  In  refusing  the  motion  of  defendant's 
attorney  to  strike  out  the  reasons  given  by 
the  said  F.  P.  McGowan  why  the  plaintiff, 
Mrs.  Talbert,  did  not  go  on  the  train  on  the 
night  of  the  18th  of  October.  The  reasons 
assigned  by  said  witness  were:  'I  did  not 
think  that  a  lady  with  a  paralytic  child  could 
safely  go  on  that  train  which  left  at  10 
o'clock  at  night  at  Laurens  and  getting  to 
Greenwood  in  the  night'  And  in  permitting 
the  said  witness,  over  objection  of  defend- 
ant's counsel,  to  testify  as  to  Mrs.  Tilberts 
being  partially  blind,  nearrsighted,  wearing 
glasses,  and  its  being  difficult  for  her  to  see  at 
night,  and  that  with  this  child  he  did  not 
think  it  advisable  for  her  to  undertake  to  go 
on  a  freight  train  at  night  and  try  to  make 
the  trip-  to  ParksvlUe.  The  error  being  that 
it  was  merely  the  opinion  of  the  witness,  and 
he  and  the  plaintiff  determining  that  she 
should  not  take  the  night  train  was  a  volun- 
tary act  on  her  part  for  which  the  defendant 
could  not  be  held  responsible,  and  her  failure 
to  take  the  train  was  not  the  result  of  any 
act  of  the  defendant 

"(5)  In  permitting  the  plaintiff,  Mrs.  LDlle 
C.  Talbert,  over  objection  of  defendant's  coun- 
sel, to  testify  as  follows:  *Q.  Why  did  you 
leave  your  husband?  Mr.  Nelson:  We  ob- 
ject ;  irrelevant  and  incompetent  We  are  not 
charged  with  notice  why  she  left  for  Mr.  Mc- 
Gowan's.  The  Court:  I  will  let  that  out  to 
explain  her  conduct  Q.  Why  did  you  leave 
your  husband  and  go  back  to  Mr.  McGowan's? 
A.  I  was  weak  and  my  baby  was  on  my 
hands.  He  was  nervous,  could  not  stay  in  the 
house,  and  I  had  to  keep  him  outdoors.  Q. 
How  old  is  that  child?  A.  Eight  years  old. 
He  is  most  like  a  baby.  Q.  He  Is  a  paralytic? 
A.  Yes,  sir.  Q.  What  was  your  condition 
there?  A.  I  was  up,  but  not  very  strong,  phys- 
ically weak.  Q.  Why  did  you  have  to  keep 
this  child  outdoors  most  of  the  time?  A.  Be- 
cause he  was  nervous  and  made  a  noise.  Mr. 
Nelson:  We  object.  The  Court:  I  do  not 
think  that  is  an  allegation  of  the  complaint 
Mr.  Nicholson:  We  don't  Insist  on  that  Q. 
You  stated  you  had  this  child  and  your  hus- 
band? A-  Yes,  sir.  Q.  Why  did  you  go  to 
Laurens?  A.  To  rest,  because  my  health  was 
broken  down.  Q.  You  took  the  child  with 
you?  Now,  after  you  got  to  Mr.  McGrOwan's. 
how  long  was  it  before  the  second  telegram 
came?  A.  It  was  about  seven  days,  not  quite 
a  week.'  Said  testimony  being  irrelevant  and 
incompetent,  in  that  the  defendant  was  not 
charged  with  notice  of  the  condition  of  plain- 
tiff or  of  her  child  or  of  the  reasons  why  she 
left  her  husband*  and  said  testimony  failed 


to  establish  any  cause  of  action  which  might 
exist  against  the  defendant  for  its  failure  to 
deliver  the  telegram ;  and  said  testimony  was 
prejudicial  to  the  defendant.  In  that  it  tended 
to  show  extraordinary  damages,  resulting  from 
special  circumstances,  of  which  the  defendant 
had  no  notice,  for  which  it  was  not  responsi- 
ble,  and  of  which  the  delay  in  the  delivery  of 
the  telegram  was  not  the  proximate  cause. 

"(6)  In  that  he  refused  to  charge  the  follow- 
ing portion  in  italics  of  defendant's  fourth 
request  to  charge:  *(4)  In  an  action  such  as 
this,  the  defendant  is  charged  with  the  suf- 
fering, if  anyi  which  the  failure  to  deliver 
the  message  may  reasonably  be  expected  to 
produce  when  its  contents  are  considered,  not 
with  the  suffering  due  to  a  peculiar  tempera- 
ment, but  that  of  an  ordinary  human  being, 
and  under  the  mental  anguish  act,  the  plain- 
tiff in  this  case  cannot  recover  for  the  anxiety 
which  she  may  ha/ve  suffered  on  account  of 
the  illness  of  her  husband,  nor  for  any  feel- 
ing  of  annoyance,  disappointment,  or  vexation 
whi6h  she  may  have  felt  J>y  reason  of  the 
failure  to  promptly  transmit  and  deliver  the 
telegram  in  question.*  It  being  respectfully 
submitted  that  the  portion  of  the  request  re- 
fused contained  a  sound  proposition  of  law 
applicable  to  this  case,  in  that  plaintiff  had 
been  permitted  to  testify  as  to  her  condition 
and  that  of  her  child  and  her  husband  over 
defendant's  objection. 

**(7)  In  refusing  defendant's  twelfth  request 
to  charge:  '(12)  In  a  case  where  the  sender 
of  a  message  knows  that  the  addressee  is  a 
visitor  In  a  strange  city,  staying  with  a  rela- 
tive whose  name  is  not  the  same  as  the  ad- 
dressee, and  falls  to  give  any  further  address 
than  the  name  of  the  city,  I  charge  you  the 
sender  is  guilty  of  negligence,  and  if  this  n^- 
ligence  should  contribute  as  a  proximate  cause 
to  delay  in  delivery  of  the  message,  neither 
the  sender  nor  the  addressee  could  recover 
damages.'  The  error  being  that  said  request 
correctly  stated  hypothetically  a  correct  prop- 
osition of  law  applicable  to  this  case. 

"(8)  In  char^g  plaintiff's  third  request 
to  charge:  '(3)  From  the  words  contained  in 
the  telegram  set  out  in  the  complaint,  the  de- 
fendant company  was  charged  with  notice  of 
the  relationship  between  the  plaintiff  and  her 
husband,  Joe  Talbert,  and  that  mental  suffer- 
ing would  result  from  the  failure  to  deliver 
the  telegram  promptly,  if  the  said  telegram 
did  refer  to  her  husband,  Joe  Talbert'  The 
error  being  that  It  was  for  the  jury  to  say, 
from  the  wording  of  the  message  and  the  tes- 
timony in  the  case,  of  what  facts  the  defend- 
ant company  had  notice,  and  whether  or  not 
it  should  have  inferred  from  such  facts  that 
mental  anguish  would  result  from  a  delay  in 
the  delivery  of  the  said  message,  and  in  charg- 
ing said  request  his  honor  invaded  the  prov- 
ince of  the  jury. 

.  "(9)  In  refusing  defendant's  motion  for  a 
new  trial:  (1)  Because  of  error  in  refusing 
to  strike  out  certain  allegations  of  paragraph 
8  of  the  complaint,  to  wit,  the  words:    'WiUi 
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a  relapse  of  tyi>lioid  if  ever.  ♦  •  •  Between  I 
Columbia,  S.  C,  and  AsheviUe,  N.  C,  with  a 
spell  of  typhoid  fever.  That  the  plaintiff,  his 
wife,  had  been  with  him  and  nursed  him  for 
about  five  weeks,  when  he  became  convales- 
cent and  seemed  to  be  out  of  danger.  That 
plaintiff  has  an  invalid  son,  who  needs  her 
constant  care  and  attention,  and  that  she  was- 
thoroughly  exhausted  In  mind  and  body  by 
the  double  strain  on  her  on  account  of  the  ill- 
ness of  her  husband.'  And  the  words,  *in 
order  to  recuperate  her  strength  and  in  order 
to  place  her  invalid  son  where  he  could  have 
attention  that  he  needed,'  and  in  allowing 
plaintiff's  witnesses,  over  objection  of  defend- 
ant's counsel,  to  give  testimony  in  support  of 
the  allegations  so  sought  to  be  stricken  out  of 
the  complaint.  (2)  Because  his  honor  failed 
to  charge  the  jury  that  in  awarding  damages 
they  should  not  consider  the  allegations  and 
testimony  set  out  in  the  preceding  exception. 
<3)  Because  the  verdict  of  the  jury  was  against 
the  preponderance  of  the  evidence,  in  that 
there  was  a  total  failure  on  the  part  of  the 
plaintiff  to  offer  any  testimony  tending  to 
show  that  the  delay  in  the  delivery  of  the 
telegram  was  the  proximate  cause  of  any 
damage  she  may  have  sustained.  (4)  Because 
the  evidence  shows  that  the  negligence  of  tbe 
sender  of  the  message,  in  failing  to  give  a 
more  definite  address,  contributed  as  a  proxi- 
mate cause  to  the  damage  alleged  to  have 
been  sustained  by  the  plaintiff.  (5)  Because 
Ms  honor  erred  in  refusing  to  charge  def end- 
nut's  twelfth  request  to  charge,  set  out  in  ex- 
ception 7." 

Nelson  &  Nelson,  for  appellant.     J.  Wm. 
Thurmond,  for  respondent. 

GARY,  A.  J.  This  Is  an  action  for  dam- 
ages for  mental  anguish,  alleged  to  have 
been  suffered  by  the.  plaintiff  on  account  of 
the  delay  in  the  delivery  of  the  following 
telegram:  "Parksville,  S.  C.  October  18, 
1906.  Mrs.  J.  L.  Talbert,  Laurens,  S.  C. 
Come  at  once;  Joe  not  expected  to  live 
through  night.  J.  B.  Talbert."  "Joe"  was 
plaintiffs  husband,  who  was  ill  at  his  home 
near  Parksville,  and  Mrs.  Talbert  was  at  the 
time  visiting  her  sister,  Mrs.  F.  P.  McGow- 
an,  at  Laurens,  S.  C.  The  telegram  was 
handed  to  the  agent  at  Parksville  about  7 
o'clock  p.  m.,  but  was  not  delivered  to  the 
addressee  until  about  3:40  o'clock  p.  m.  on 
the  19th  of  October.  The  agent  at  Parksville. 
knew  the  plaintiff,  and  that  she  was  the 
wife  of  Joe  Talbert.  The  complaint  alleges 
negligence  and  willfulness,  but  the  claim  for 
punitive  damages  was  withdrawn,  at  the 
.close  of  plaintiff's  testimony.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for 
:$500.  The  defendant  made  a  motion  for  a 
new  trial,  which  was  refused.  The  defendant 
appealed  upon  numerous  exceptions,  which 
will  be  set  out  in  the  report  of  the  case.  In 
considering  the  exceptions,  we  will  adopt 
the  arrangement  followed  by  the  appellant's 
attorneys  in  their  written  argument 
^  S,E.-55 


Exceptions  1,  2,  4,  5,  and  subdivisions  1 
and  2  of  exception  9:  The  allegations  of 
the  complaint  which  the  defendant's  attor- 
neys made  a  motion  to  strike  out  were  not 
intended  to  set  forth  an  additional  element 
of  damages,  but  were  merely  of  an  explana- 
tory nature.  There  has  been  a  trial  upon 
the  merits;  and,  conceding  that  in  strict- 
ness of  pleading  they  were  objectionable,  the 
appellant  has  failed  to  satisfy  this  court 
that  they  or  the  testimony  mentioned  in  the 
exceptions  were  prejudicial  to  its  rights. 

Third  exception:  J.  M.  McLeese  after- 
wards was  examined  as  a  witness,  and  testi- 
fied fully  as  to  the  cause  of  delay.  It  can- 
not be  successfully  contended  that  testimony 
as  to  what  McLeese  said  is  higher  in  degree 
than  his  testimony,  when  examined  as  a 
witness.  Walllngford  v.  Tel.  Co.,  60  S.  C. 
201,  38  S.  E.  443,  629.  Therefore  the  refusal 
to  allow  the  witness  to  answer  the  question 
was  not  prejudicial. 

Sixth  exception:  When  the  words  in  the 
exception  alleged  to  be  objectionable  are  con- 
sidered to  connection  with  the  entire  charge, 
it  will  be  seen  that  this  exception  cannot  be 
sustauaed. 

Seventh  exception:  This  request  was  prop- 
erly refused,  as  Its  submission  would  have 
invaded  the  province  of  the  jury  and  would 
bAve  been  a  Change  upon  the  facts. 

Eighth  exception :  As  hereinbefore  stated, 
the  testimony  showed  that  the  agent  at 
Parksville  knew  the  plaintiff,  and  that  she 
was  the  wife  of  Joe  Talbert,  and  there  was 
a  presumption  that  delay  in  the  delivery  of 
the  message  would  cause  her  mental  anguish. 

Subdivisions  3,  4,  and  5,  of  exception  9: 
Subdivision  3  must  be  overruled,  for  the 
reason  that  it  is  only  necessary  to  refer  to 
the  testimony  to  show  that  the  plaintiff  suf- 
fered mental  anguish,  for  which  the  statute 
makes  the  defendant  liable  in  damages.  Sub- 
division 4  cannot  be  sustained  In  the  light 
of  the  testimony.  Subdivision  5  has  already 
been  disposed  of. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

WOODS,  J.  (concurring).  I  concur  in  the 
result.  There  are  two  main  grounds  of  ap- 
peal. The  first  Is  that  the  circuit  judge 
erred  in  refusing  to  strike  but  allegations  re- 
specting the  plaintiff's  physical  condition  at 
the  time  she  suffered  mental  anguish  on  ac- 
count of  the  failure  to  deliver  the  telegram 
announcing  the  extreme  illness  of  her  hus- 
band. It  Is  true  that  defendant  was  not 
liable  for  suffering  due  to  any  peculiar  phys- 
ical or  mental  condition  or  idiosyncracy  of 
the  plaintiff  not  known  to  the  defendant. 
This  was  decided  In  Willis  v.  Telegraph  Co., 
69  S.  C.  531,  48  S.  E.  538,  104  Am.  St.  Rep. 
828,  and  subsequent  cases.  But  an  order  re- 
fusing to  strike  out  a  pleading  or  a  portion 
of  It  as  Irrelevant  is  not  appealable.  Har- 
bert  V.  Railway  Co.,  74  S.  C.  13,  53  S.  E.  1001; 
Bank  v.  Witcover,  77  S.  C.  441,  58  S.  E.  146. 
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It  l8  also  tme  tbat  evidence  tending  to  sup- 
port this  allegation  of  the  plaiutifiTs  weak 
physical  condition  was  not  admissible  to 
show  Increased  suffering  due  to  that  cause. 
But  there  was  another  issue  on  which  it 
was  admissibla  The  defendant  Introduced 
evidence  tending  to  show  that  the  plaintiff, 
after  receiylng  the  telegram,  might  have 
reached  her  husband  earlier  than  she  did,  by 
taking  at  Laurens  a  freight  train  with  a  pas- 
senger coach  attached.  The  duty  of  the 
plaintiff  was  to  use  due  diligence  to  mitigate 
her  suffering  and  thus  diminish  her  damages; 
and  upon  the  issue  whether  reasonable  dili- 
gence required  her  to  take  the  mixed  train, 
and  undergo  the  fatigue  of  travel  by  that 
means,  it  was  her  right  to  show  her  weak 
physical  condition  as  an  excuse  for  not  do- 
ing so. 

Only  one  remark  need  be  made  as  to  the 
other  of  the  two  points  mainly  relied  on.  In 
Johnson  v.  Telegraph  Co.,  81  S.  G.  235,  62 
S.  B.  244,  17  L.  R.  A.  (N.  S.)  1002,  it  was  held 
that  the  mental  anguish  statute  does  not 
contemplate  recovery  for  any  slight  feeling 
of  unpleasantness,  such  as  mere  annoyance 
or  vexation.  The  request  here  was  to  charge 
that  there  could  be  no  recovery  for  "annoy- 
ance, disappointment,  or  vexation."  There 
was  no  error  in  refusing  the  request  for  two 
reasons.  Disappointment  may  be  significant 
of  mere  annoyance  or  vexation ;  but,  on  the 
jther  hand,  it  may  be  about  a  matter  of  such 
nature  and  importance  as  to  produce  great 
anguish.  Ogilvle  v.  Telegraph  Co.,  64  S.  E. 
860.  In  the  second  place,  a  charge  with  re- 
spect to  feelings  of  slight  unpleasantness  is 
irrelevant  in  the  discussion  of  the  law  appli- 
cable to  the  feelings  of  a  wife  kept  away 
from  her  dying  husband,  in  the  absence  of 
evidence  of  lack  of  affection  on  her  part. 


(150  N.  C.  64«)     • 

JONES  et  al.  v.  TOWN  OP  NORTH 
WILKESBORO. 

(Supreme  Court  of  North  Carolina.     May  19, 
1909.) 

1.  Appeal  and  Ebbob  ((  70*)~Final  Judo- 

MENT. 

The  sustaining  of  a  demurrer  to  the  com- 
plaint praying  for  an  injunction,  the  refusal  to 
grant  the  Injunction,  and  adjudging  that  plain- 
tiff pay  the  costs,  operate  as  a  dismissal  of  the 
action. 

[E>d.  Note.->For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8}  367-372;  Dec.  Dig.  i 
70.*] 

2   Appeal   and   Ebbob   (S   927*)— Pbesuicp- 

noNs. 

The  court  In  disposing  of  an  appeal  from  a 
judgment  of  dismissal,  on  sustaining  a  demur- 
rer to  the  complaint,  must  assume  that  the 
facts  alleged  In  the  complaint  are  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.   Dig.   «   927.«] 

8.  Municipal  Cobpobations  (§  lOOO*)— Main- 
tenance OF  Public  Nuisance. 

A  citiEen  and  taxpayer  of  a  town,  who 
seeks  to  restrain  the  town  from  purchasing  a 


water  power  and  pond  for  a  water  supply  on 
the  ground  that  the  same  will  be  a  public 
nuisance  and  aa  injury  to  the  health  of  the 
people,  need  not  show .  that  he  had  applied 
to  the  town  to  rescind  the  contract  for  the 
purchase  of  the  property,  where  he  shows  that 
the  establishment  of  the  waterwork  system  as 
proposed  will  create  a  public  nuisance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  lOOO.*] 

4.  Municipal  Cobpobations  ((  63*)— Judi- 
cial Intebfebence  with  Municipal  Au- 

THOBITIES. 

The  court  will  not  interfere  with  the  exei^ 
else  of  discretionary  powers  conferred  on  ma- 
nicipal  corporations  for  the  public  welfare,  un- 
less their  action  is  so  clearly  unreasonable  as 
to  amount  to  oppression  and  manifest  abuse  of 
their  discretion,  and  the  power  of  the  coort 
will  be  exercised  with  great  .cantion  and  only 
in  a  clear  case. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  155;  Dec  Dig.  § 
63.*J 

5".  Municipal  Cobpobations   (8   1000*)— In- 
tebfebence WITH  Municipal  Autiiobities 

— COKPLAINT— SUFFIOIENGT. 

A  complaint,  in  a  suit  by  a  citizen  and 
taxpayer  of  a  town  to  restrain  it  from  pur- 
chasing property  for  a  water  supply  for  do- 
mestic purposes,  which  alleges  the  inability  of 
the  town  to  comply  with  Eteyisal  1905,  U 
3045,  3048,  relating  to  the  protection  of  wa- 
tersheds, and  which. sets  forth  facta  showing 
that  it  will  be  impossible  to  use  the  water, 
and  that  it  will  endanger  the  health  of  the  in- 
habitants, is  sufficient  to  require  the  town  to 
answer  and  show  that  by  proper  precaution  the 
proposed  water  supply  is  either  not  impure  or 
can  be  purified,  though  the  complaint  does  not 
allege  corruption  or  moral  turpitude. 

[£id.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  (  1000.*! 

6.  Municipal  Cobpobations  ({  736*)— Gbba- 

T^ON  OF  Public  Nuisance. 

A  municipal  cori)oration  has  no  legal  ri^ht 
to  establish  and  maintain  a  condition  which 
creates  a  public  nuisance  per  se,  injuring  the 
health  and  lives  of  the  people. 

[Ed.  Note.— For  other  cases,  see  MuniciiMil 
Corporations,  Cent.  Dig.  S  15o2;  Dec  Dig.  fi 
736.»] 

Hoke  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty;  Justice,  Judge. 

Action  by  P.  C.  Jones  and  others  against 
the  Town  of  North  Wilkesboro.  From  a 
Judgment  of  dismissal,  plaintiifs  appeaL  Be* 
versed. 

The  plaintiffs  allege: 

**(1)  That  they  are  citizens  and  prop<^rty 
owners  of  the  town  of  North  Wilkesboro, 
N.  C,  and  as  such  are  interested  in  the  wel- 
fare of  said  town  and  its  inhabitants,  and 
have  started  a  suit  in  the  superior  court  of 
Wilkes  county  against  the  above-named  de- 
fendant 

"(2)  That  an  election  was  held  by  the 
voters  of  said  town  on  the  question  of  issu- 
ing bonds  to  put  in  a  system  of  waterworks 
in  said  town  at  an  election  held  on  the 
day  of  ,  1908,  in  the  sum  of 


$30,000  for  said  waterworks,  which  election 
was  declared  carried. 


•For  other  cases  see  same  topic  and  seeUon  NUMBER  is  Dee.  ft  Am.  Diss.  1907  to  data.  A  Reporter  IndcxM 
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"(3)  That  a  «hort  time  prior  to  said  elec- 
tion the  mayor  and  board  of  commissioners 
of  North  Wilkesboro,  fearing  that  said  bond 
issue  would  not  carry,  caused  to  be  publish- 
ed and  circulated  among  the  yoters  the  fol- 
lowing circular:  To  the  Voters  of  North 
Wilkesboro:  As  there  seems  to  be  quite  a 
misunderstanding  as  to  the  position  of  may- 
or and  commissioners  on  the  waterworks 
question,  we  wish  to  state  that  each  and 
every  member  of  said  board  are  in  favor  of 
the  gravity  system,  with  water  brought  from 
Brushy  Mountain  preferred,  and  are  not  in 
favor  of  taking  water  from  Reddle's  river. 
We  wish  to  state  further  that  there  is  not 
any  proposition  on  foot  to  purchase  the 
Hackett  Bros,  water  power.  J.  E.  Finley,  J. 
B.  Combs,  B.  W.  Gwyn,  H.  O.  Absher,  J.  D. 
Moore,  Ck>mmlB8ion«ns.  Oscar  0.  Dancy, 
Mayor.* 

''(4)  That  since  such  election,  in  utter  vio- 
lation of  their  pledge,  three  of  the  above- 
named  commissioners  are  attempting  to  close 
a  deal  with  Hackett  Bros.,  or  rather  with 
the  Gordon  Manufacturing  &  Power  Co.,  for 
the  purchase  of  said  mill  tract  of  land  with 
all  its  appurtenances  for  said  town,  and  out 
of  the  mill  pond  are  proposing  to  supply  a 
system  of  waterworks  by  pumping  water 
with  an  engine,  which  water  is  to  be  used 
for  drinking  purposes  by  the  inhabitants  of 
said  town. 

*'(5)  That  Reddle's  river,  which  flows  into 
Hackett's  mlllpond,  passes  through  one  of 
the  most  populous  sections  of  Wilkes  county, 
as  well  as  many  creeks  and  smaller  tribu- 
taries that  flow  into  said  river,  and  it  would 
be.  utterly  impossible  for  the  town  authori- 
ties to  comply  with  sections  S(M5  and  3048 
of  the  Bevisal  of  1905  in  protecting  the  wa- 
tersheds. 

**(6)  That  by  reason  of  many  families  liv- 
ing upon  the  numerous  watersheds  for  the 
flrst  15  miles,  to  say  nothing  of  the  many 
who  lived  beyond  the  15-mlle  limit,  but  are 
upon  the  watersheds,  it  will  be  Impossible  to 
use  this  water  for  drinking  purposes,  and  it 
will  render  the  inhabitants  of  the  town  11a- 
Ue  to  the  great  scourge  of  typhoid  fever, 
which  frequently  rages  to  considerable  ex- 
tent upon  the  watersheds  of  Reddle's  river, 
as  affiant  believes. 

'*(7)  That  several  years  ago  typhoid  fever 
prevailed  in  the  town  to  a  very  considerable 
extent,  and  your  affiants  have  heard  that 
the  doctors  attributed  it  to  the  use  of 
ice  taken  from  Hackett's  mlllpond,  and  di- 
rected that  the  use  of  ice  from  said  pond  be 
stopped. 

'*(8)  That  not  only  are  the  watersheds  on 
Reddle's  river  outside  of  the  corporate  limits 
of  said  town  so  thickly  settled  that  it  ren- 
ders its  water  unflt  for  use,  but  the  water- 
sheds of  said  river  within  the  corporate  lim- 
its of  said  town,  if  there  were  no  other  ob- 
jection, would  render  the  use  of  said  wat^ 
dangerous  to  the  life  of  the  dtizena. 


"(9)  That  upon  the  watersheds  within  said 
town  there  are  many  dwelling  houses,  and 
the  only  drainage  Is  into  Reddle's  river,  and 
without  enormous  expense  to  said  residents 
of  the  town  or  to  the  town  Itself  can  this 
drainage  be  brought  into  the  river  below  the 
mlllpond.  . 

**(10)  That  if  permitted  to  buy  this  prop- 
erty and  operate  from  said  mlllpond  a  sys- 
tem of  waterworks,  Irreparable  damage  and 
loss  wUl  be  sustained  not  only  by  the  plain- 
tlflte,  but  the  health  and  well-being  of  the 
citizens  of  the  town  will  be  greatly  endan- 
gered." 

It  was  further  alleged  that  a  supply  of 
pure  water  could  be  had  from  the  Brushy 
Mountains,  etc. — all  of  which  was  duly  verl-* 
fled.  Plahitilfa  ask  that  a  restraining  order 
issue,  etc.  Defendant  demurred  to  the  com- 
plaint and  assigned  as  grounds  for  demurrer 
that :  "(1)  It  does  not  appear  that  plaintiffs 
made  application  to  the  town  or  its  authori- 
ties to  rescind  the  contract  for  the  purchase 
of  the  Hackett  property.  (2)  That  the  peti- 
tion, taken  as  a  whole,  does  not  set  forth 
grounds  sufficient  to  Jue^ify  injunctive  relief, 
in  that:  (a)  It  does  not  show  that  the 
commissioners  of  said  tovni  grossly  abused 
their  discretion  in  making  a  contract  for  the 
purchase  of  the  Hackett  property,  (b)  It 
does  nothing  more  than  question  the  ability 
of  the  town  to  maintain  a  waterworks  sys- 
tem, using  the  water  from  Reddle's  river,  in- 
specting its  watershed,  and  filtering  said 
water,  as  to  which  the  court  cannot  inter- 
fere." 

His  honor  sustained  the  demurrer,  refused 
the  injunction,  and  adjudged  that  plaintiff 
pay  the  costs  of  the  action.  Plaintiffs  ap- 
pealed. 

W.  W.  Barber,  for  appellants.  Finley  & 
Hendren,  for  appellee. 

CONNOR,  J.  While  the  court  does  not  in 
express  terms  dismiss  the  action,  it  is  evi- 
dent that  such  is  the  effect  of  the  Judgment 
The  only  relief  asked  is  that  defendant  be 
enjoined  from  installing  the  system  of  water 
supply  for  the  people  of  the  town  as  set  out 
in  the  complaint.  For  the  purpose  of  dispos- 
ing of  this  appeal,  the  facts  set  out  in  the 
complaint  must  be  taken  as  true.  The  de- 
fendant relies  upon  the  principle  announced 
in  Merrimon  v.  Paving  Co.,  142  N.  O.  539,  55 
S.  B.  366,  8  L.  R.  A.  (N.  S.)  574,  to  sustain 
its  flrst  ground  of  demurrer.  That  case  is 
not  in  point.  There,  the  corporate  authori- 
ties had  made  a  contract  with  the  paving 
company  to  pave  the  streets,  and,  plaintiff 
thinking  that  the  company  was  not  perform- 
ing its  contract,  and  that  the  officers  whose 
duty  it  was  to  compel  it  to  do  so  in  accord- 
ance with  its  terms  were  derelict  in  the  dis- 
charge of  their  duty,  without  applying  to 
the  governing  board  of  the  municipality  to 
do  so,  they  brought  the  action.  Upon  a  well- 
settled  principle  and  uniform  line  of  deci- 
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Bions,  we  held  thtit  they  could  not  maintain 
It  without  making  the  essential  averments 
showing  that  the  authorities  refused  to  per- 
form their  duty,  or  such  other  averments  as 
showed  that  a  demand  was  useless  and 
would  be  of  no  avail.  Here,  the  allegation 
is  that  the  municipal  authorities  are  threat- 
ening to  establish  and  maintain  a  public 
nuisance,  endangering  the  health  and  lives 
of  the  people.  The  demurrer  admits  the 
truth  of  the  allegation.  The  first  cause  of 
demurrer  cannot  be  sustained. 

The  second  cause  assigned  Involves  the 
proposition  that,  unless  a  gross  abuse  of  the 
discretion  vested  in  the  authorities  is  alleg- 
ed, the  court  has  no  power  to  interfere.  The 
rule  by  which  the  courts  have  been  govern- 
ed in  the  exercise  of  the  injunctive  power  is 
well  stated  by  Mr.  Justice  Hoke  in  Rosenthal 
V.  Goldsboro,  149  N.  O.  128,  62  S.  E.  905. 
There  the  authorities,  deeming  it  conducive 
to  the  public  health,  directed  the  removal  of 
shade  trees  on  the  street  upon  which  plain- 
tiff resided.  It  is  said  in  the  opinion :  *'The 
court  will  not  interfere  with  the  exercise 
of  discretionary  powers  conferred  upon  mu- 
nicipal corporations  for  the  public  welfare, 
unless  their  action  should  be  so  clearly  un- 
reasonable as  to  amount  to  an  oppressive  and 
manifest  abuse  of  their  discretion."  This  is 
sustained  by  a  number  of  authorities  cited 
in  the  opinion  and,  we  think,  correctly  marks 
the  limitation  upon  the  exercise  of  discre- 
tionary municipal  authority.  It  falls  short 
of  holding  that  the  discretion  is  without  any 
limitation.  It  is  not  consistent  with  our  con- 
ceptions of  a  municipal  government  of  grant- 
ed powers,  certainly  in  the  method  of  exer- 
cising them,  that  there  should  be  no  limita- 
tion, or,  at  least,  that,  when  called  into  ques- 
tion, in  good  faith,  by  those  who  are  inter- 
ested in  the  result,  ofScers  may  admit  such 
allegations  as  are  made  here  and  success- 
fully maintain  the  position  that  the  citizens 
are  without  remedy.  Conceding  that  the 
rule  is  correctly  stated  in  the  decision  cited, 
we  think  that  plaintiffs'  allegations  bring 
their  case  witliin  the  power  of  the  court  to 
interpose.  It  is  not  necessary  to  allege  cor- 
ruption or  moral  turpitude.  It  is  manifest 
that  a  municipal  corporation  has  no  legal 
right  to  establish  and  maintain  a  condition 
which  creates  a  public  nuisance  per  se ;  that 
is,  a  condition  which  seriously  endangers 
the  health  and  lives  of  the  people.  Harper 
V.  Milwaukee,  30  Wis.  365.  The  injunctive 
power  of  the  court  will  be  exercised  with 
great  caution  and  only  in  a  clear  case.  We 
decide  in  this  appeal  that  the  defendant  was 
called  upon  to  answer  the  allegations  in  the 
complaint.  We  do  not  think  it  should  be 
permitted  to  dismiss  charges  so  serious  in 
their  character.  It  may  be  that,  upon  the 
filing  of  an  answer,  the  authorities  can  show 
that  the  conditions  are  not  correctly  stated, 
and  that  by  proper  precaution  the  proposed 
water  supply  is  either  not  impure,  or  that 


by  proper  methods  it  can  be  purified.  Of 
course,  the  court  could  not  undertake  to  di« 
rect  the  method  of  supplying  the  town  witb 
water. 

As  the  case  is  before  us  only  upon  demur- 
rer, we  forbear  discussing  the  question  fur- 
ther than  is  necessary  to  dispose  of  the  ex- 
ception to  his  honor's  judgment  The  de- 
fendant will  file  such  answer  as  it  may  be 
advised,  and  upon  notice  the  motion  for  an 
injunction  will  be  heard  before  the  judge 
having  jurisdiction  in  the  premises. 

There  is  error. 

HOKE,  J.  (dissenting).  I  differ  from  the 
court  in  the  disposition  made  of  the  present 
case.  While  there  are  allegations  in  the 
complaint  which  seemingly  tend  to  show  that 
a  public  nuisance  will  be  created  if  defend- 
ants are  allowed  to  proceed,  a  perusal  of  the 
entire  complaint  will  disclose  that  such  al- 
legations rest  necessarily  in  surmise,  and  are 
not  in  reality  stated  as  facts,  but  deductions 
made  by  plaintiff  from  certain  recognized  and 
admitted  physical  conditions,  and  that  the 
real  controversy  presented  is  a  difference  be- 
tween the  governing  authorities  of  the  town 
and  certain  citizens  therein,  as  to  the  most 
desirable  plan  or  scheme  for  obtaining  a  good 
water  supply  for  the  municipality  and  the 
citizens  thereof. 

In  passing  upon  the  questions  presented,  we 
should  not  close  our  minds  to  recognized 
facts,  and  are  allowed  to  take  Judicial  notice 
of  certain  physical  conditions  which  appear 
and  are  essential  to  a  proper  decision  of  the 
matter.  We  know  that  Reddle's  river  is  a 
bold  mountain  stream,  and  at  the  point  indl* 
cated  not  far  from  its  source,  and  we  know 
too,  that  there  are  methods  very  generally 
in  use  by  which  water  far  more  unpromising 
than  this  is  made  available  for  domestic 
as  well  as  general  purposes,  and  there  is  no 
good  reason  to  doubt  that,  by  a  simple  and 
feasible  way  of  treating  the  water  of  the 
stream  in  question,  a  copious,  satisfactory, 
and  healthful  supply  of  water  can  be  ob- 
tained. 

One  grave  objection  to  adopting  and  acting 
on  plaintiffs'  statements,  made  apparently  as 
facts,  though  it  clearly  appears  that  they 
amount  to  nothing  more  than  apprehensions 
on  their  part  from  conditions  and  actual 
facts  fully  set  out,  is  that,  under  our  deci- 
sions, the  same  position  which  calls  for  a  re- 
straining order  may,  and  likely  will,  require, 
if  the  complaint  is  reasonably  supported  by 
affidavits  containing  allegations  of  the  same 
general  character,  that  the  question  should 
be  referred  to  a  Jury  for  ultimate  decision; 
and  thus  the  people,  who  have  sanctioned 
the  measure  by  their  votes,  will  be  indefinite- 
ly deprived  of  the  water  desired  and  neces- 
sary for  their  comfort,  convenience,  and  safe- 
ty. If  this  plan  is  checked,  any  other  is 
liable  to  be  arrested  on  Just  such  indefinite 
allegations,  and  it  will  prove  well-nigh  iii>- 
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possible  for  the  municipal  authorities  ever  to 
carry  into  effect  their  lawful  and  beneficent 
purpose  of  securing  for  the  inhabitants  of 
the  town  a  satisfactory  and  sufficient  water 
supply. 

It  is  well  recognized,  and  chiefly  for  the 
reasons  presented  here,  that  these  matters 
of  local  concern  are,  and  should  be,  matters 
largely  of  local  regulation,  and  only  in  rare 
and  extreme  cases  are  the  courts  allowed  to 
interfere  in  any  way,  and  should  never  un- 
dertake to  direct  and  control  local  authorities 
as  to  how  they  should  act  on  matters  which 
rest  In  their  Judgment  and  discretion.  While 
there  are  general  allegations  of  serious  in- 
jury threatened  if  the  present  plan  of  defend- 
ant is  carried  out,  on  considering  the  com- 
plaint as  a  whole,  it  is  clear  that  such  state- 
ments rest  only  in  apprehension  and  sur- 
mise, and  that,  on  the  real  and  ultimate 
facts,  this  suit  is  but  an  effort  to  compel  the 
municipal  government  of  North  Wilkesboro 
to  adopt  a  different  plan  than  that  on  which 
they  have  entered,  and  one  which  plaintiffs 
think  will  better  promote  the  welfare  of  the 
town.  This  is  clearly  a  matter  which  rests 
in  the  judgment  and  discretion  of  the  town 
government,  and,  as  heretofore  stated,  it 
is  a  principle  fully  established  here  and  else- 
where that  courts  will  never  undertake  to 
direct  and  control  these  municipal  authorities 
as  to  how  they  shall  act  or  what  plan  or 
method  they  should  adopt  on  matters  which 
the  law  has  wisely  referred  to  their  judgment 
and  discretion.  Board  of  Education  v.  Board 
of  Commissioners  (present  term)  63  S.  E.  724 ; 
City  of  Kinston  v.  Wooten  (present  term)  63 
S.  E.  1061 ;  Ward  v.  Commissioners,  146  N.  C. 
534,  60  S.  E.  418 ;  Broadnax  v.  Groom,  64  N. 
C.  244 ;  People  v.  Knickerbocker,  114  lU.  539, 
2  N.  E.  507,  55  Am.  Rep.  879 ;  Cicotte  v.  Coun- 
ty of  Wayne,  59  Mich.  509,  26  N.  W.  686. 

I  am  of  opinion  that  the  position  of  the 
defendants  should  prevail,  and  the  judgment 
of  the  court  below  dissolving  the  restraining 
order  should  be  affirmed. 

BROWN,  J.  (dissenting).  I  concur  in  the 
dissent  of  Mr.  Justice  HOKE.  It  is  true  that 
a  demurrer  technically  admits  the  truth  of 
the  facts  alleged  in  the  complaint,  but  it  also 
raises  the  question  of  the  power  of  the  courts 
to  grant  the  relief  prayed  for  in  the  case, 
and  that  relief,  broadly  stated,  Is  that  the 
court  take  away  from  the  municipal  officers 
of  the  town  the  right  to  determine  what  is 
best  for  their  municipality  and  to  substitute 
in  their  places  the  judgment  of  a  jury.  The 
real  question  involved  on  this  appeal  is: 
Does  the  complaint  state  a  good  cause  of  ac- 
tion? This  is  raised  as  well  by  the  demurrer 
as  by  the  motion  made  by  defendant  in  this 
court  to  dismiss  the  action,  which  motion  it 
Is  conceded  can  be  made  at  any  time  in  the 
court  below  or  in  this  court  Assuming  that 
the  defendants  had  filed  an  answer  and  de- 
nied every  allegation  in  the  complaint,  they 
could  then   make  the  same  motion.    I   see 


nothing  alleged  in  the  complaint  which,  if  de* 
nled  by  answer,  can  properly  be  submitted  ta 
a  jury,  or  determined  by  a  judge.  The  only 
issue  which  can  be  raised  upon  this  complaint 
is  as  to  whether  the  commissioners  of  the 
town  of  Wilkesboro  h^ve  agreed  upon  and  are 
about  to  install  a  water  supply  system  which 
may  be  deleterious  to  the  health  of  its  in- 
habitants. There  is  no  suggestion,  much  less 
allegation,  that  the  commissioners  or  any  of 
them  are  acting  in  bad  faith,  or  have  any 
personal  or  pecuniary  interest  in  the  lands 
comprising  the  watershed  or  in  Hackett*s 
pond,  or  are  acting  in  any  dishonest  or  fraud- 
ulent manner.  Therefore  I  am  of  opinion 
that  under  our  Constitution,  laws,  and  form 
of  government  the  courts  are  not  vested  with 
a  supervision  and  control  of  the  honest  exer- 
cise of  the  powers  of  the  commissioners  of 
the  town. 

Under  the  law  governing  the  town  ol 
Wilkesboro,  the  duty  of  providing  a  supply 
of  wholesome  water  is  left  to  the  sound  dis- 
cretion of  the  town  authorities,  whom  th€ 
electors  have  chosen  to  administer  their  af- 
fairs. It  is  hardly  to  be  supposed  that  sucfei 
authorities  have  adopted  a  system  of  water 
supply  which  will  bring  on  an  epidemic  ri 
typhoid  fever,  and  we  are  bound  to  asFum« 
that  they  have  given  the  matter  a  thoruugn 
investigation,  with  perhaps  expert  assistance, 
before  deciding  so  important  a  matter.  Are 
12  jurors,  or  5  judges,  any  better  able  to 
determine  what  is  best  for  the  welfare  of  tht 
town  than  its  chosen  authorities,  who  residi^ 
there,  drink  the  same  water,  breathe  th« 
same  air,  pay  the  same  taxes,  and  are  in  ab 
respects  identified  with  the  interests  of  tdi 
other  citizens?  The  power  to  determine  the 
matter  is  delegated  under  the  Constitution 
and  laws  of  the  state  to  the  bOEird  of  commis- 
sioners of  the  town.  What  right  has  this 
court  to  substitute  a  jury  of  12  men  in  their 
places?  Or  to  enjoin  the  honest  exercise  of 
powers  conferred  exclusively  upon  the  de- 
fendants? I  know  of  no  case  to  which  the 
words  of  a  great  judge  are  more  applicable 
than  to  this.  "For  the  exercise  of  powers 
conferred  by  the  Constitution,"  says  Chief 
Justice  Pearson,  "the  people  must  rely  upon 
the  honesty  of  the  members  of  the  General 
Assembly  and  of  the  persons  elected  to  fill 
places  of  trust  in  the  several  counties.  The 
court  h^s  no  power,  and  is  not  capable  if  it 
had  the  power,  of  controlling  the  exercise  of 
power  conferred  by  the  Constitution  upon  the 
legislative  department  of  the  government  or 
upon  the  county  authorities."  Broadnax  v. 
Groom,  64  N.  C.  250.  Again,  the  Chief  Jus- 
tice says:  "In  short,  this  court  is  not  ca- 
pable of  controlling  the  exercise  of  power  on 
the  part  of  the  General  Assembly,  or  of  the 
county  authorities,  and  it  cannot  assume  to 
do  so,  without  putting  itself  in  antagonism 
as  well  to  the  General  Assembly,  as  to  the 
county  authorities  and  erecting  a  despotism 
of  five  men — which  is  opposed  to  the  funda- 
mental principles  of  our  government  and  the 
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nsages  of  all  times  past**  We  have  affirmed 
and  acted  upon  these  heretofore,  well-settled 
principles  at  this  term  In  Hlghtower  v.  City 
of  Raleigh,  65  S.  B.  279. 

In  the  absence  of  any  allegations  Impeach- 
ing the  good  faith  of  the  commissioners  in 
adopting  a  water  supply  system,  I  think  the 
motion  to  dismiss  the  action  should  be  granted. 


(150  N.  o.  7») 

SNELL  et  al  ▼.  CHATHAM. 

(Supreme  Court  of  North  Carolina.     May  21, 
1909.) 

1.  JuDoifEZTT   (f    257*)— Tbial   of   Cause— 

CONFOBMITT   TO    FINDING   OF  REFEBEE. 

A  complaint  set  out  a  cause  of  action  for 
injury  from  the  maintenance  of  a  pond  and 
sought  only  to  enjoin  the  rebuilding  of  a  dam 
which  created  such  pond.  The  parties,  by  a 
consent  order,  submitted  to  arbitraton  ''to  set- 
tle and  decide  upon  the  matters  in  controversy 
in  this  action,  •  *  •  including  such  plan  or 
scheme  as  they  shall  deem  and  find  proper  to 
safeguard  the  public  health  in  the  premises,"  by 
which  findings  all  parties  agreed  to  be  bound; 
such  findings  to  be  made  the  judgment  of  the 
court  The  arbitrators  found  that  the  pond 
formed  a  breeding  place  for  mosquitoes  and  rec- 
ommended that  it  be  drained.  Held,  that  the 
court  properly  enjoined  the  erection  of  the  dam. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  §  257.*] 

2.  Rbfbbence  (I  86*)— Scope  of  Awabd. 

The  arbitrators  were  within  the  scope  of 
their  powers  in  recommending  the  drainage  of 
the  pond. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Dec  Dig.  §  86.*] 

8.  Refebbnce  (§  33*)— Relief  of  Plaintiff. 
The  relief  of  the  plaintiff  was  not  confined 
to  that  set  up  in  the  complaint,  but  was  enlarg- 
ed by  the  consent  order. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Dec.  Dig.  (  33.*] 

4.  JUDOMENT'd  257*)— CONFOBMITT  TO  FIND- 
ING OF  Abbitbatobs. 

Judgment  requiring  defendant  to  drain  the 

area  of  land  theretofore  covered  by  the  dam  or 

pond  was  proper. 
[Ed.   Note.— For  other  cases,  see  Judgment, 

Dec.  Dig.  §  257.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;    Justice,  Judge. 

Action  by  J.  B.  Snell  and  others  against 
Paul  Chatham.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

This  was  an  action  brought  upon  the 
grounds:  That  the  defendant,  owner  of  a 
tract  of  land  near  Charlotte,  had  In  1907 
erected  a  dam  across  a  small  branch  on  the 
said  land  and  thereby  created  a  pond  or 
lake;  that  in  August,  1908,  by  reason  of 
heavy  rainfall,  the  dam  having  been  broken, 
the  defendant  was  rebuilding  the  dam ;  that 
the  effect  of  rebuilding  the  dam  would  be  to 
create  a  pond  of  stagnant  water  which  would 
produce  mosquitoes  and  communicate  malaria 
to  the  plaintiffs  and  other  residents  of  their 
neighborhood,  thereby  injuring  the  public 
health   and  creating  a   nuisance;    and    the 


plalntlflii  prayed  that  the  defendant  be  en- 
joined and  restrained  from  the  reconstruc- 
tion of  the  dam.  A  temporary  restraining 
order  was  Issued,  and  an  order  to  show  caoae 
why  the  temporary  restraining  order  shoold 
not  be  made  permanent  was  served  upon  the 
defendant  A  hearing  was  had  before  Judge 
Justice  upon  affidavits  filed  by  the  plaintiff^ 
and  the  defendant  At  the  hearing  it  was 
agreed  between  the  parties  that  the  matter 
in  controversy  should  be  submitted  to  Dra. 
Gibbon,  Montgomery,  and  Misenheimer  as 
arbitrators;  the  language  of  the  agreement 
being  as  follows:  "In  the  above-entitled  ac- 
tion it  is  by  consent  of  parties  ordered  and 
decreed  that  the  temporaiy  restraining  order 
heretofore  made  in  the  cause  be  continued 
and  in  full  force  until  the  next  civil  term  of 
this  court  That  the  following  experts,  to 
wit,  R.  L.  Gibbon,  J.  C.  Montgomery,  and  G. 
A.  Misenheimer,  be  and  they  are  hereby  ap- 
pointed as  arbitrators,  and  empowered  to 
hear,  at  such  times  and  places  in  this  county 
as  they  may  fix,  the  evidence  that  may  be 
submitted  to  them  by  the  parties,  and  they 
are  hereby  made  arbitrators  to  settle  and  de- 
cide upon  the  matters  in  controversy  in  this 
action,  and  to  submit  to  this  court  at  the  next 
civil  term  thereof  their  findings  and  awards, 
or  that  of  any  two  of  them,  including  such 
plan  or  scheme  as  they  shall  deem  and  find 
proper  to  safeguard  the  .public  health  in  the 
premises ;  and  all  parties  to  this  action  here- 
by agree  to  be  bound  by  the  findings  and 
award  of  said  arbitrators  or  of  any  two  of 
them— their  findings  and  award  to  be  made 
the  judgment  of  this  court  in  this  action." 
And  this  cause  is  retained  for  further  direc- 
tion. 

The  majority  of  the  arbitrators  filed  their 
award  as  follows  at  December  term,  1908, 
of  Mecklenburg:  "The  undersigned  arbitra- 
tors appointed  by  this  honorable  court  at  Oc- 
tober term,  1908,  to  settle  and  decide  upon  the 
matters  in  controversy  in  this  action,  and  to 
submit  to  this  court  their  findings  and 
awards,  including  such  plan  or  scheme  as 
they  would  deem  and  find  proper  to  safe- 
guard the  public  health  in  the  premises,  beg 
leave  to  report  as  follows:  That  after  due 
notice  to  the  parties  litigant  they  met  at  the 
office  of  Dr.  J.  C.  Montgomery,  in  the  city 
of  Charlotte,  on  December  2,  1908,  having 
first  by  consent  and  at  the  instance  of  the 
parties  inspected  and  carefully  examined  the 
premises  whereon  was  formerly  maintained 
the  dam  and  pond,  all  of  which  are  more  par- 
ticularly described  In  the  complaint,  and  in 
the  affidavits  of  the  parties  and  their  wit- 
nesses, which  affidavits  were  by  consent  used 
as  evidence  before  us  at  the  hearing,  the  par- 
ties expressly  waiving  their  rights  to  offer 
other  evidence.  From  our  inspection  and  ex- 
amination of  the  said  marshy  tract  uiK)n  the 
land  of  the  defendant  Chatham  and  from  the 
evidence  produced  before  us,  we  find  as  fol- 
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lows:  First.  That  stagnant  water,  In  the 
light  of  present  day  medical  opinion,  is  ob- 
noxious to  health  in  this  country,  chiefly  as 
it  serves  for  a  breeding  place  for  a  certain 
species  of  malaria-carrying  mosquito;  the 
only  means  at  present  known  by  which  that 
disease  is  disseminated.  The  life  and  habi- 
tat of  the  mosquito  has  received  the  most 
careful  investigation  at  the  hands  of  the 
United  States  health  authorities. .  and.  as 
bearing  upon  the  question  before  us,  we  beg 
to  briefly  quote  a  description  of  the  natural 
breeding  places  of  these  insects,  which  ap- 
pears In  volume  23,  July  17,  190S,  of  the 
Public  Health  Report  of  the  United  StateiS 
Marine  Hospital  Service:  *The  domestic  spe- 
cies may  be  found  breeding  in  any  collection 
of  water  in  or  about  the  houses  in  which  they 
lodge.  They  have  been  found  in  discarded 
tin,  bottles,  and  broken  crockery  on  the  gar- 
bage heap ;  in  buckets,  tubs,  barrels,  cisterns, 
and  wells ;  in  baptismal  and  other  fonts ;  in 
flowerpots  and  sagging  roof  gutters ;  in  street 
and  roadside  puddles,  gutters,  and  ditches ; 
and  in  cesspools  and  sewers.  The  semido- 
mestic  (which  is  the  malaria-carrying  mos- 
quito) species  may  occasionally  be  found 
breeding  In  tins,  barrels,  hoof  prints,  post- 
holes  and  holes  in  trees  or  tree  stumps,  but 
they  usually  prefer  grass-bordered  pools,  slow- 
ly flowing  ditches,  the  margins  of  lakes  and 
streams,  even  such  as  are  stocked  with  fish, 
provided  the  margins  are  shallow  or  are 
more  or  less  choked  with  reeds  and  water 
plants  so  that  the  fish  cannot  reach  them.* 
Accepting  the  above  as  authoritative,  and  ap- 
plying the  knowledge  to  the  matter  In  hand, 
after  a  visit  and  examination  of  the  locality 
In  question,  we  reach  the  conclusion  that  the 
said  marsh  and  bed  of  pond,  now  drained, 
furnishes  an  abundant  breeding  ground  for 
the  mosquito,  but  that  it  is  not,  In  our  opin- 
ion, worse  in  this  respect  than  are  numerous 
other  low  and  badly  drained  areas  in  and 
about  the  suburbs  of  the  city  of  Charlotte, 
and  some  of  them  are  contiguous  to  the  neigh- 
borhood in  which  it  is  alleged  that  sickness 
has  developed  as  a  result  of  the  pond,  for- 
merly on  the  Chatham  place.  The  sanitary 
method  of  handling  the  areas  in  dispute  may 
be  decided  upon  the  general  principles  gov- 
erning such  matters,  the  dominant  idea  of 
which  is  the  elimination  of  stagnant  water. 
There  can,  of  course,  be  no  question  that  this 
can  most  thoroughly  be  done  by  simple  drain- 
age and  filling  in.  The  latter  particularly 
Is  not  always  practical;  the  former  so  far 
as  our  knowledge  goes,  is  much  more  avail- 
able. The  drainage  must,  however,  be  thor- 
ough, and  the  ditches  large  enough  and  suffl- 
ciently  well  laid  out  to  avoid  the  dangers  of 
stagnation,  as  'slow  flowing*  ditches,  as  pre- 
viously shown,  do  not  accomplish  the  object 
aimed  at.  In  the  specific  case  before  us.  we 
would  recommend  thorough  ditching,  proper- 
ly drained  to  suit  existing  conditions,  as  the 
Ideal  method  of  treating  said  area,  and  we 


find  and  award  accordingly.  Second.  We  fur- 
ther adjudge  and  award  that  the  drainage, 
ditching,  and  filling  aforesaid  shall  be  done 
by  the  defendant  during  the  winter  months 
and  prior  to  spring  and  so  as  to  completely 
prevent  the  accumulation  of  stagnant  water 
upon  said  premises.  R.  L.  Gibbon,  C  A. 
Aiisenheimer,  Arbitrators.  December  3. 190S.'* 
The  other  arbitrator,  Dr.  J.  C.  Montgomery, 
filed  a  dissent,  recommending,  instead  of 
drainage,  a  "free  flowing  sanitary  lake,"  L 
e.,  that  the  defendant  be  allowed  to  put  back 
the  dam. 

There  were  no  exceptions  filed  to  the  award 
by  either  party,  and  his  honor  entered  the  fol- 
lowing Judgment:  '^This  cause  came  to  be 
heard  before  me  at  chambers  in  the  city  of 
Cliarlotte,  on  the  20th  day  of  October,  1908, 
upon  an  order  to  show  cause  why  the  re- 
straining order  heretofore  granted  in  this 
cause  should  not  be  continued  to  the  hearing. 
At  said  hearing  both  plaintiffs  and  defend- 
ant were  represented  by  counsel  and  argii- 
ment  was  heard  by  me.  During  the  argu- 
ment a  certain  proposition  was  made  by  the 
defendant's  counsel,  and  certain  other  propo- 
sitions were  made  by  the  plaintiffs*  counsel, 
looking  towards  an  amicable  settlement  of 
the  matter  in  dispute.  These  propositions 
were  rejected  by  the  parties,  and  thereupon 
the  court  announced  its  conclusion  that  the 
restraining  order  should  be  continued  till 
the  hearing.  Thereupon  the  defendant's  coun- 
sel stated  to  the  court  that,  rather  than  sub- 
mit to  such  an  order,  the  defendant  would 
agree  to  accept  one  of  the  propositions  made 
during  the  argument  by  the  plaintiffs'  counsel 
to  the  defendant's  counsel  in  the  presence  of 
the  court,  and  of  the  parties  to  the  action. 
The  plaintiffs'  counsel  thereupon  signified 
their  willingness,  on  the  part  of  their  clients, 
to  still  make  with  the  defendant  the  agree- 
ment referred  to,  and  thereupon  the  hearing 
was  adjourned  in  order  that  the  counsel  of 
the  respective  parties  might  put  in  writing 
the  agreement  entered  into  orally  by  them  in 
the  presence  of  the  court  at  the  said  hearing. 
Thereafter  there  was  submitted  to  me  by  the 
counsel  of  the  respective  parties  a  consent 
order,  which  I  signed,  which  order  is  on 
file  in  the  papers  in  this  action.  The  arbi- 
trators appointed  by  that  consent  order  hav- 
ing made  their  report,  as  will  appear  by  ref 
erence  thereto,  now,  to  carry  out  the  agree 
ment  of  the  parties  to  this  action  as  express- 
ed In  the  aforesaid  consent  order,  it  is  now 
ordered  and  adjudged  as  follows:  It  is  or- 
dered and  adjudged  that  the  said  report  of 
the  said  arbitrators  be  in  all  respects  ap- 
proved and  confirmed,  and  the  findings  of 
said  arbitrators  and  their  award  as  set  out 
In  their  said  report  is  made  the  judgment  of 
this  court  in  this  action.  It  is  therefore  fur- 
ther considered  and  adjudged  by  the  court 
that  the  restraining  order  heretofore  grant- 
ed in  this  cause  be,  and  the  same  is  hereby, 
made  permanent,  and  the  defendant  is  there- 
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fore  perpetually  restrained  and  enjoined  from 
reconstructing  and  maintaining  the  pond  or 
lake  described  in  the  complaint.  And  It  Is 
further  considered  and  adjudged  by  the  court 
that  the  defendant  within  four  months  from 
this  date  be  required  to  drain  the  area  of 
land  heretofore  covered  by  said  dam  or  pond 
as  in  the  report  of  said  arbitrators  prescrib- 
ed for  tbe  safeguarding  of  the  public  health 
in  Its  vicinity.  And  the  cause  Is  held  for 
further  direction."  The  defendant  excepted 
and  appealed. 

Tlllett  &  Guthrie,  for  appellant.  Burwell 
ft  Cansler  and  Glarkson  &  Duls,  for  appellees. 

CLARK,  O.  J.  (after  stating  the  facts  as 
above).  There  was  no  exception  to  the  award 
of  the  arbitrators.  After  his  honor  had  en- 
tered judgment  in  conformity  therewith,  the 
defendant  excepted,  assigning  four  grounds: 
(1)  That  upon  the  award  the  court  should  not 
have  signed  judgment  enjoining  the  erection 
of  the  dam.  (2)  That  the  arbitrators  went  be- 
yond the  scope  of  their  powers  in  recommend- 
ing the  drainage  of  the  pond.  (3)  That  the 
plaintiCTs  have  no  right  to  any  relief  not  set 
up  in  the  complaint  (4)  That  the  court  had 
no  power  to  require  the  defendant  to  drain  an 
area  of  land  which  was  in  its  natural  con- 
dition. 

The  first  three  exceptions  are  based  upon 
the  proposition  that  the  complaint  sets  out 
a  cause  of  action  for  injury  from  the  mainte- 
nance of  the  pond  and  sought  only  to  enjoin 
the  rebi^ldlng  of  the  dam;  but  the  parties 
by  their  consent  older  voluntarily  enlarged 
•the  scope  of  the  controversy  and  unequivocal- 
ly submitted  to  the  arbitrators  not  only  *i:o 
settle  and  decide  upon  the  matters  in  con- 
troversy in  this  action"  (which  means  the 
controversy  upon  the  pleadings),  but  added, 
"including  such  plan  or  scheme  as  they  shall 
deem  and  find  prox)er  to  safeguard  the  public 
health  in  the  premises;  and  all  parties  to 
this  action  agree  to  be  bound  by  the  find- 
ings and  award  of  said  arbitrators,  or  any 
two  of  them,  their  findings  or  award  to  be 
made  the  judgment  of  the  court  In  this  ac- 
tion.'* This  was  not  an  Inadvertent  or  has- 
ty agreement.  His  honor  sets  out  In  his  judg- 
ment the  care  and  deliberation  with  which 
the  consent  order  was  made,  and  the  ad- 
journment taken  that  the  parties  might  have 
a  full  understanding  and  that  the  able  and 
experienced  counsel  might  have  the  assent 
of  their  clients  and  put  their  agreement  in 
writing,  which  was  done.  That  the  consent 
order  embraced  an  agreement  to  settle  not 
merely  the  question  of  the  re-erectlon  of  the 
dam,  but  was  to  include  also  "such  plan  or 
scheme  as  they  shall  deem  and  find  proper 
to  safeguard  the  public  health  in  the  premi- 


ses," appears  by  the  explicit  language  of  the 
agreement.  The  arbitrators,  all  three,  so 
understood  and  acted,  for,  while  two  recom- 
mended drainage,  the  other  reconmaended  a 
"free-flowing  lake  or  pond"  as  the  better 
scheme  or  plan.  There  is  nothing  to  Impeach 
the  award,  and  by  the  previous  consent  of 
the  parties  It  was  properly  entered  as  tlie 
judgment  of  the  court 

Nor  do  we  find  any  ground  for  the  fourth 
exception,  nor  any  difllculty  in  enforcing  the 
order  of  the  court  as  to  drainage.  If  the 
defendant  had  made  an  agreement  with  the 
plaintifiFs  that  upon  certain  consideration  paid, 
or  upon  the  ascertainment  of  certain  facts, 
he  would  drain  his  pond,  this  would  be  en- 
forceable by  a  decree  for  specific  perform- 
ance. Here  the  defendant  agreed  to  execute 
such  plan  or  scheme  as  the  majority  of  the 
arbitrators  should  award  as  "proper  to  safe- 
guard the  public  health  in  the  premises." 
One  arbitrator  thought  a  "free-flowing  lake 
or  pond"  the  plan.  This  would  have  suited 
the  defendant,  as  this  would  have  enabled 
him  to  put  back  and  keep  up  his  dam,  with- 
out fear  of  damages,  and,  if  the  majority  Imd 
so  awarded,  the  plaintiffs  must  have  ac- 
quiesced in  the  infliction  of  mosquitoes  and 
malaria  (if  the  lake  did  not  remove  them) 
and  the  loss  of  all  claim  for  damages.  The 
majority  of  the  arbitrators,  however,  said 
"drainage"  was  the  remedy,  and  the  defend- 
ant should  know  how  to  be  *'a  good,  loser,*' 
for,  after  all,  the  majority  of  an  impartial 
board  of  arbitrators  are  more  likely  to  be 
right  than  either  party  to  the  litigation.  It 
is  an  old  saying  that  "fragments  of  all  the 
sciences  are  taken  up  in  ashes  of  the  law.** 
It  Is  not  long  since  that  our  progressive 
brethren  of  the  medical  profession  have  dis- 
covered that  one  kind  of  mosquito  (anoph- 
eles) causes  malaria,  that  another  (stego- 
myla)  carries  yellow  fever,  that  another  still 
spreads  asiatic  cholera,  that  house  flies  spread 
typhoid  fever,  that  fleas  on  rats  communicate 
the  dreaded  Bubonic  plague,  and  lesser  germs 
as  bacteria  and  bacilli  are  the  agents  of  oth- 
er diseases,  for  thus  do  "the  weak  things  of 
the  world  confound  the  things  which  are 
mighty."  1  CJor.  27.  Acting  on  these  discov- 
eries, under  authority  of  law,  the  stegomyla 
and  yellow  fever  have  been  extirpated  in 
Cuba  and  the  cholera  stayed  in  San  £Yancls- 
co,  because  mosquitoes  and  rats  were  system- 
atically destroyed  by  the  oflScers  of  the  law. 
There  is  no  reason  that  the  plaintiff's  home 
shall  not  be  freed  of  malaria,  by  authority 
of  a  judgment  based  upon  medical  advice — 
especially  as  the  parties  agreed  that  such  rem- 
edy (whatever  the  majority  of  the  medical 
arbitrators  should  find  it  to  be)  should  be 
entered  as  the  judgment  of  the  court 

Affirmed. 
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MURPHY  HARDWARE  00.  t.  SOUTHERN 
RY.  CO. 

(Supreme  Court  of  North  Carolina.    May.  21, 

1909.) 
Oasriebs   (§   20*>— Regulations— Statutobt 
Penalty— Faelubb  to  Receive  Fbeight— 

D  EFEN  SES 

Revisal  1905,  f  2631,  requires  every  rail- 
road to  receive  all  articles  for  transportation 
whenever  tendered,  and  imposes  a  penalty  of 
$50  for  each  day  it  refuses  to  receive  freight. 
Section  2632  imposes  a  penalty  for  refusing  to 
transport  freight  within  a  reasonable  time  and 
requires  shipments  to  start  from  the  initial 
point  within  two  days  after  the  freight  is  re- 
ceived. Held,  that  a  carrier  could  plead  any 
legal  excuse  to  avoid  the  penalty  for  failure  to 
receive  freight,  and,  if  a  carrier  was  unable  to 
transport  cattle  because  its  motive  power  was 
tied  up  by  a  strike,  it  would  not  be  liable  for 
the  statutory  penalty  for  its  refusal  to  receive 
the  stock. 

[£]d.  Note.—For  other  cases,  see  Carriers, 
Dec.  Dig.   S  2a*] 

Appeal  from  Superior  Court,  Cherokee 
County ;   Guion,  Judge. 

Action  by  the  Murphy  Hardware  Company 
against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap~ 
peals.    Reversed,  and  new  trial  ordered. 

Moore  &  Rollins,  W.  B.  Rodman,  and  Dil- 
lard  &  Bell,  for  appellant  B.  B.  Norvell,  for 
appellee. 

BROWN,  J.  The  facts  as  set  out  In  the 
record  present  this  case:  On  February  4, 
1907,  the  plaintiff  instituted  eight  separate 
actions  against  the  defendant  to  recover  the 
sum  of  $2,000  penalties  in  each  action  (total 
$16,000)  under  section  2631,  Revisal  N.  C. 
1905,  for  failure  of  defendant  to  receive  a 
drove  of  80  head  of  cattle,  tendered  to  the 
defendant  at  Murphy,  N.  C,  for  shipment  to 
Richmond,  Va.  The  eight  actions  came  on 
for  hearing  at  the  spring  term,  1908,  of  the 
superior  court  of  Cherokee  county,  and  for 
convenience  and  by  consent  were  consolidated 
by  his  honor,  O.  H.  Gulon,  Judge.  Upon  the 
admissions  contained  in  the  record,  his  honor 
signed  Judgment  in  the  consolidated  case  in 
favor  of  the  plaintiff  and  against  the  de- 
fendant for  $200;  It  being  one  penalty  of  $50 
for  each  day  for  the  four  days  the  defendant 
refused  to  receive  the  entire  lot  of  cattle  for 
shipment  The  defendant  demanded  a  trial 
by  jury  upon  the  issues  raised  by  the  plead- 
ings and  excepted  to  the  refusal  of  the  court 
to  submit  said  issues  and  also  to  the  ac- 
tion of  the  court  in  signing  judgment  for 
$200,  and  further  moved  to  dismiss  said  ac- 
tion for  the  reason  that  upon  the  face  of  said 
complaint  it  appeared  that  the  court  was 
without  jurisdiction  to  try  and  determine 
said  cause,  for  that  the  same  was  an  interfer- 
ence with  interstate  commerce,  and  for  that 
the  statute  providing  such  penalty  upon  in- 
terstate shipments  was  contrary  to  the  Con- 
stitution of  the  United  States.     The  court 


rendered  the  judgment  in  the  record  from 
which  the  defendant  appealed. 

The  statute  which  imposes  the  penalty  sued 
Xor  is  section  2631  of  the  Revisal  of  1905, 
and  reads  as  follows:  "Agents  or  other  offi- 
cers of  railroads  and  other  transportation 
companies  whose  duty  it  is  to  receive  freights 
shall  receive  all  articles  of  the  nature  and 
kind  received  by  such  company  for  transpor- 
tation whenever  tendered  at  a  regular  depot, 
station,  wharf  or  boat  landing,  and  every 
loaded  car  tendered  at  a  side  track,  or  any 
warehouse  connected  with  the  railroad  by  a 
siding,  and  shall  forward  the  same  by  the 
route  selected  by  the  person  tendering  the 
freight  under  existing  laws;  and  the  trans- 
portation company  represented  by  any  person 
refusing  to  receive  such  freight  shall  forfeit 
and  pay  to  the  party  aggrieved  the  sum  of 
fifty  dollars  for  each  day  said  company  re- 
fuses to  receive  said  shipment  of  freight,  and 
all  damages  actually  sustained  by  reason  of 
the  refusal  to  receive  freight.  If  such  loaded 
car  be  tendered  at  any  siding  or  warehouse 
at  which  there  is  no  agent,  notice  shall  be 
given  to  an  agent  at  nearest  regular  station 
at  which  there  is  an  agent  that  such  car  is 
loaded  and  ready  for  shipment"  In  its  an- 
swer the  defendant  avers  that  it  was  pre- 
vented from  furnishing  cattle  cars  to  the 
plaintiff  on  account  of  a  strike  of  the  ma- 
chinists on  its  road,  numbering  some  2,000 
or  3,000,  which  strilce  it  could  not  control,  in 
consequence  of  which  a  large  per  cent,  of  de- 
fendant's motive  power  got  out  of  order  and 
could  not  be  used.  The  decision  of  the  court 
is  put  upon  the  ground  that  the  action  is 
brought  to  recover  a  penalty  for  not  receiving 
the  cattle,  and  not  for  a  failure  to  transport, 
and  that  therefore  the  defense  pleaded  can- 
not avail  the  defendant,  even  If  true. 

We  are  advertent  to  the  general  rule  that 
the  carrier  must  at  all  times  be  in  proper 
condition  both  to  receive  from  the  shipper 
and  to  deliver  to  the  consignee.  Covington 
Stock  Yard  v.  Keith,  139  U.  S.  133,  11  Sup. 
Ct.  469,  35  L.  Ed.  73.  But  we  think  that  gen- 
eral rules  must  sometimes  give  way  to  par- 
ticular cases,  and  that,  if  the  defense  set  up 
be  true,  the  defendant  could  not  be  compelled 
to  receive  cattle  and  feed  them  indefinitely 
when  it  was  impossible  to  foresee  when  they 
could  be  shipped.  Otherwise,  at  a  cattle 
shipping  point  like  Murphy,  the  carrier  might, 
in  cases  of  a  breakdown  or  burning  of  its 
bridges,  or  a  long-continued  strike  of  its  em- 
ployes, find  itself  in  a  short  while  with  hun- 
dreds of  cattle  on  hand  which  it  must  feed 
and  care  for.  No  reasonable  foresight  and 
judgment  can  provide  against  such  contin- 
gencies. But  that  is  not  the  only  reason 
why  this  defense  should  be  allowed.  The 
penalty  statutes  must  be  taken  together  so 
as  to  ascertain  the  entire  burden  imposed  on 
the  carrier.  In  case  the  defendant  had  receiv- 
ed these  cattle  in  its  then  unavoidably  crip- 
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pled  condition,  It  wonld  have  Incurred  very 
shortly  thereafter  another  penalty  for  delay 
In  shipping,  for  section  2632,  Immediately  fol- 
lowing, Imposes  a  penalty  for  failure  to 
transport  within  a  reasonable  time,  and  fixes 
the  Jlmit  of  time  within  which  to  start  the 
shipment  from  the  Initial  point  at  two  days. 
So  it  follows  that,  If  defendant  had  received 
the  cattle  and  penned  them,  its  inability  to 
ship  them  within  two  days  would  have 
brought  upon  it  another  and  continuing  pen- 
alty for  30  days.  Bagg  v.  Wilmington,  C.  & 
A.  R.  Co.,  109  N.  C.  279,  14  S.  B.  79,  14  L.  R. 
A.  596,  26  Am.  St  Rep.  569.  As  between 
these  two  statutes,  and  in  the  crippled  condi- 
tion it  could  not  provide  against,  the  defend- 
ant would  be  placed  in  a  helpless  condition. 
It  seems  unreasonable  to  require  a  carrier 
to  continue  to  receive  such  a  commodity  as 
live  stock,  especially  when  conditions  it  can- 
not control  or  avoid  will  prevent  their  ship- 
ment within  the  time  required  by  law.  To 
hold  tliat  these  penalty  statutes  admit  of  no 
defense  whatever  would  render  them  amena- 
ble to  the  forcible  criticism  of  the  Supreme 
Court  of  the  United  States  In  Railroad  v. 
Mayes,  201  U.  S.  329,  26  Sup.  Ot.  493,  50  L. 
Ed.  772:  "While  there  is  much  to  be  said 
In  favor  of  laws  compelling  railroads  to  fur- 
nish adequate  facilities  for  the  transportation 
of  both  freight  and  passengers,  and  to  regu- 
late the  general  subject  of  speed,  length  and 
frequency  of  stops,  for  the  heating,  lighting, 
and  ventilation  of  passenger  cars,  the  fur- 
nishing of  food  and  water  to  cattle  and  other 
live  stock,  we  think  an  absolute  requirement 
that  a  railroad  shall  furnish  a  certain  num- 
ber of  cars  at  a  specified  day,  regardless  of 
every  other  consideration  except  strikes  and 
other  calamities,  transcends  the  police  power 
of  the  state  and  amounts  to  a  burden  upon  in- 
terstate commerce.  It  makes  no  exception 
In  cases  of  a  sudden  congestion  of  traffic,  an 
actual  inability  to  furnish  cars  by  reason 
of  their  temporary  and  unavoidable  detention 
in  other  states,  or  in  other  places  within  the 
same  state.  It  makes  no  allowance  for  Inter- 
ference of  traffic  occasioned  by  wrecks  or  oth- 
er accidents  upon  the  same  or  other  roads  In- 
volving a  detention  of  traffic,  the  breaking  of 
bridges,  accidental  fires,  washouts,  or  other 
unavoidable  consequences  of  heavy  weather." 
For  these  reasons  we  think  that  a  statute 
which  Imposed  such  penalties,  and  which  per- 
mitted no  defense  and  no  excuse  however 
Just,  practically  takes  the  property  of  the 
carrier  without  due  process  of  law,  because, 
while  the  carrier  may  be  brought  into  court. 
It  is  denied  the  right  to  make  defense  or  ex- 
cuse, however  reasonable;  but  we  do  not  so 
construe  the  law.  We  have  considered  this 
question  at  length  in  the  case  of  Garrison  v. 
Railway,  64  S.  E.  578,  at  this  term.  In  a  well- 
considered  opinion  by  Mr.  Justice  Connor, 
and  have  held  that  these  penalty  statutes 
are  enacted  In  aid  of  the  common  law  and  to 


compel  a  discharge  of  those  duties  which 
the  common  law  Itself  imposes  upon  the  car- 
rier, and  that,  where  the  carrier  has  a  legal 
defense  or  excuse  for  failure  to  discharge 
such  duty,  it  may  be  pleaded  in  an  action 
to  recover  the  penalty.  Upon  the  prlndplea 
laid  down  In  that  opinion,  we  think  his  honor 
erred  in  holding  that  the  statute  admitted  of 
no  defense. 

In  this  view  of  the  case,  we  ueem  it  un- 
necessary now  to  consider  the  other  ques- 
tion of  Interstate  commerce  presented  on  the 
record. 

New  trial. 


•Vor  oUmt  < 


(160  N.  C.  75S) 
.  REID  &  BEAM  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     May  25, 
1909.) 

1.  CoMMEBCE  (§  10*)— Penalties  fob  Refusai. 
TO  Receive  Fbeiqht— Validity  of  Regu- 
lation. 

Revisal  1905,  f  2631,  imposing  a  penalty 
upon  any  carrier  of  $50  for  each  day  it  refuses 
to  receive  freight  for  shipment,  is  not  invalid  as 
a  burden  on  interstate  commerce;  the  statute 
permitting  excuses  in  proper  cases  for  failure 
to  comply  therewith,  and  the  federal  govern- 
ment not  having  acted  directly  on  the  subject 
[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §  8;  Dec  Dig.  S  10.*] 

2.  Courts  (§  97*)— Rule  of  Decision— Fed- 
eral SuPBEME  Doubt. 

The  federal  Supreme  Court  is  the  final  au- 
thority upon  the  validity  of  regulations  affecting 
interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  331;    Dec.  Dig.  §  07.*] 

S.  COHMEBCE  (§  10*)  —  POWEBS  OF  STATES  ~ 
NONEXEBGISE  BT  CONGBESS. 

The  act  of  Congress,  requiring  the  publi- 
cation by'  carriers  of  freight  rates  for  inter- 
state shipments,  and  the  orders  of  the  Inter- 
state Commerce  Commission  thereunder,  do  not 
constitute  such  action  by  the  federal  govern- 
ment as  to  prevent  proper  and  reasonable  state 
regulations  imposing  penalties  upon  interstate 
carriers  for  failure  to  receive  shipments  or 
promptly  transport  them. 

[Ed.  Note.— For  other  cases,  see  Commerce^ 
Cent.  Dig.  §  8;   Dec  Dig.  §  10.*] 

4.  Cabbiebs  (S  20*)— Refusal  to  Receivs 
FBEionT— Penalties. 

That  a  shipper  presented  goods  for  ship- 
ment to  Scottsvilie,  Tenn.,  when  the  real  name 
of  the  town  on  defendant's  line  was  Scottville, 
Tenn.,  would  not  relieve  the  carrier  from  the 
statutory  penalties  for  refusal  to  receive  goods 
for  shipment  thereto. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  §  37;    Dec  Dig.  §  20.*] 

5.  Cabbiebs  (§  20*)— Refusal  to  Receive 
Fbeiqht  —  Penalties  —  Cabbieb's  Igno- 
rance OF  Destination. 

Goods  were  delivered  for  shipment  to  a 
station  on  a  railroad,  which,  though  it  main- 
tained a  separate  organisation  for  local  pur- 
poses, was  operated  by  defendant  company  and 
its  receipts  paid  over  to  defendant's  treasurer 
and  its  operating  reports  made  to  defendant's 
auditor,  and  the  salaries  of  its  employes  were 
paid  by  defendant.  Defendant's  agent,  who  re- 
fused to  receive  goods  for  shipment  on  the 
ground  that  he  did  not  know  the  location  of 
the    station,    was    replaced    by   another   agent 

I  see  same  topio  and  seotioii  NUMBER  la  Deo.  41' Am.  Digs.  1S07  to  date,  41  Reporter  Indeztt 
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chortly  thereafter,  who  received  and  shipped  the 
l^oods  to  the  point  of  consignment.  Hetdj  that 
defendant's  agent  in  charge  when  the  goods 
were  first  presented  for  shipment  should  have 
known  the  location  of  the  shipping  point  on 
its  line,  or  should  have  ascertained  it  by  the 
exercise  of  reasonable  care,  and  his  ignorance 
of  its  location  would  not  relieve  defendant  from 
the  penalty  imposed  by  Revisal  1905,  S  2631, 
for  failure  to  receive  goods  for  shipment. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  §{  87,  46;    Dec.  Dig.  S  20.*] 

6.  Gabbiebs  (S  20*)~Rbfu8al  to  Receivb 
Fbeight— Penalties— Defenses. 
'That  a  shipper  suffered  no  pecuniary  in- 
jury by  reason  of  delay  in  shipment  caused  by 
a  carrier's  refusal  to  receive  goods  for  ship- 
ment was  not  a  defense  to  an  action  under 
Revisal  1905,  §  2631,  imposing  a  penalty  for 
the  carrier^s  failure  to  receive  goods  for  ship- 
ment 

[Ed.  Note. — ^For  other  cases,  see  Garriers, 
Gent.  Dig.  §§  37,  46;    Dec  Dig.  $  20.*] 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Gourt,  Rutherford 
County;  Justice,  Judge. 

Action  by  Reid  &  Beam  against  the  South- 
em  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    AfBrmed. 

See,  also,  63  8.  E.  112. 

There  was  evidence,  on  the  part  of  plain- 
tiffs, tending  to  show :  That  on  or  about  June 
25,  1906,  the  plaintiff  firm,  having  received 
an  order  for  a  <:ar  load  of  shingles,  from  one 
James  Haddox  at  Scottsvllle,  Tenn.,  applied 
to  P.  B.  Gunnels,  who  was  then  agent  of  de- 
fendant company  at  Rutherfordton,  N.  G., 
for  a  car.  The  same  was  furnished  and 
loaded  with  the  shingles  by  plaintiffs  on  July 
2d,  shipping  Instructions  given,  prepayment 
of  freight  tendered,  and  bill  of  lading  de- 
manded. That  the  agent  of  defendant  re- 
fused to  give  bill  of  lading,  or  ship  the  goods, 
assigning  for  reason  that  he  did  not  know 
where  Scottsvllle,  Tenn.,  was,  nor  the  rate 
thereto.  Plaintiffs  demanded  that  the  goods 
be  sblpi>ed,  and  told  the  agent  they  would 
prepay  any  additional  amount  found  to  be 
due,  and  requested  that  when  the  agent  got 
ready  to  ship  to  phone  to  plaintiffs  and  they 
would  come  over  and  pay  the  freight  due. 
That  defendant's  agent  failed  and  refused  to 
ship  the  shingles  till  July  17th,  when  one 
Castle  came  to  take  over  the  agency,  and  be- 
ing told,  on  Inquiry  of  plalntiffj»,  about  the 
car  load  of  shingles  and  what  the  trouble 
was,  he  asked  for  shipping  Instructions, 
which  were  given,  to  James  Haddox,  Scotts- 
vllle, Tennessee,  and  on  July  19th  the  freight 
was  paid,  the  bill  of  lading  given,  and 
shingles  shipped  as  directed,  arriving  at  their 
destination  without  further  let  or  hindrance. 
Plaintiffs  further  testified  that  they  had  re- 
ceived no  pecuniary  injury  by  reason  of  the 
delay,  that  OunneUi  still  had  charge  of  the 
depot  when  the  shingles  were  shipped,  and 
that  he  left  about  that  time,  and  Castle  took 
charge. 

There  was  evidence,  on  the  part  of  de- 


fendant: That  ScottvUIe,  Tenn.,  was  an  In- 
dustrial siding  on  the  Knoxvllle  &  Augusta 
Road,  8  or  10  miles  out  of  Knoxvllle,  Tenn., 
established  for  the  convenience  of  persons 
shipping  brick  from  that  point;  that  there 
was  no  depot  or  regular  agemt  there,  but 
goods  were  rebllled  to  that  point  at  Rockf  ord, 
a  regular  station  on  the  same  road,  some  two 
miles  distant  One  W.  P.  Hood,  testifying 
for  defendant,  stated:  That  he  was  superin- 
tendent of  the  Knoxvllle  &  Augusta  Road, 
and  that  this  road  was  operated  as  an  Inde- 
pendent line;  that  there  was  no  such  place 
on  that  road  as  Scottsvllle,  but  an  industrial 
siding  called  "Scottvllle,"  at  the  point  Indi- 
cated, a  flag  station  8  or  10  miles  out  from 
Knoxvllle ;  and  that  bills  of  lading  for  goods 
to  and  from  that  point  were  made  out  at 
Rockford,  a  regular  station  some  two  miles 
distant  On  cross-examination  the  witness 
stated  that  his  remittances  from  the  opera- 
tion of  the  road  were  made  to  the  treasurer 
of  the  defendant  company,  that  his  reports 
were  made  to  the  auditor  of  such  company, 
and  that,  since  the  consolidation  of  the  East 
Tennessee  &  Virginia  Railroad  with  the  Old 
Richmond  &  Danville,  the  defendant  company 
had  paid  all  the  employes  of  the  Knoxvllle 
and  Augusta  Road  their  salaries. 

The  court  below  charged  the  jury,  In  part, 
as  follows:  "The  burden  is  on  the  plaintiffs 
to  show,  by  the  greater  weight  of  the  evi- 
dence, that  the  defendant  is  Indebted  to 
plaintiffs.  This  suit  is  brought  to  recover 
penalty  for  refusal  on  the  part  of  the  defend- 
ant. Southern  Railway  Company,  to  receive 
a  car  load  of  shingles  for  shipment  to  James 
Haddox,  Scottvllle,  Tenn.  In  order  to  en- 
title plaintiffs  to  recover.  It  is  necessary  for 
the  jury  to  find  from  the  evidence,  by  the 
greater  weight  thereof:  First,  that  the  de- 
fendant Is  a  common  carrier— that  Is  admit- 
ted. Second,  that  the  plaintiffs  tendered  the 
car  load  of  shingles  for  shipment  And, 
third,  that  defendant  refused  to  receive  the 
same  for  shipment  If  the  Jury  finds  from 
the  evidence,  by  the  greater  weight  thereof, 
first,  that  the  plaintiffs,  Reid  &  Beam,  ten- 
dered the  car  load  of  shingles  to  Gunnels,  the 
defendant's  agent  at  Rutherfordton,  and  fur- 
nished him  with  shipping  directions  and  of- 
fered to  prepay  the  freight  and  demanded  a 
bill  of  lading,  and  that  the  plaintiffs  demand- 
ed that  the  car  be  shipped,  then  the  plaintiffs 
would  be  entitled  to  recover,  unless  you  find 
from  the  evidence  that  the  defendant  failed 
and  refused  to  ship  by  reason  of  facts  Inter- 
vening which  defendant  by 'the  exercise  of 
reasonable  care,  could  not  have  prevented  or 
overcome.  The  defendant  contends  that  the 
agent  did  not  know  where  Scottsvllle  was,  and 
did  not  know  the  freight  rate,  and  that  there- 
fore defendant  is  excused.  If  you  find  from 
the  evidence,  by  the  greater  weight  thereof, 
that  Scottsvllle  or  Scottvllle  was  a  flag  sta- 
tion on  a  branch  road  under  control  of  de- 


^or  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  41  Am.  Digs.  1907  to  d&ta,  ft  Reportor  Indexes 
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fendant  company,  then  it  was  the  business  of 
the  agent  of  defendant  company  to  know 
where  it  was,  and  to  know  the  freight  rate 
to  that  point,  or  If  you  so  find  that  the  plain- 
tiflPs  told  the  agent  that  Scottsvllle  was  on 
a  branch  void  running  out  from  Knoxville, 
and  on  the  Knoxville  &  Augusta  Railroad  and 
some  seven  or  eight  miles  from  Knoxville, 
and  that  statement  was  true,  and  further  so 
find  that  by  the  exercise  of  reasonable  care 
and  diligence  on  the  part  of  the  agent  he 
could  have  ascertained  where  the  place  was, 
and  the  rates,  it  was  his  duty  to  do  so,  and 
failure  on  his  part  to  exercise  such  reason- 
able care  would  not  excuse  the  defendant 
company.  If  you  find  from  the  evidence,  by 
the  greater  weight  thereof,  that  defendant 
refused  on  July  2d  to  receive  the  car  simply 
on  the  ground  that  the  agent  did  not  know 
and  could  not,  by  the  exercise  of  reasonable 
care,  have  ascertained  the  locality  and  rates, 
and  you  further  find  from  the  evidence,  by 
the  greater  weight  thereof,  that  the  failure 
to  ship  up  to  the  19th  was  on  the  same 
ground  and  no  other,  then  the  plaintiflTs 
would  be  entitled  to  recover  $50  a  day  as  a 
penalty  for  such  failure  from  14  days,  this 
would  exclude  the  day  of  shipment  and  also 
exclude  the  Sundays  included  between  the 
dates,  which  would  be  $700." 

The  Jury  rendered  a  verdict  as  follows: 
*'Is  the  defendant  indebted  to  the  plaintilfs 
for  the  unlawful  failure  to  receive  a  car  load 
of  shingles  to  be  transported  to  Scottsvllle, 
Tenn.,  as  alleged,  if  so  in  what  sum?  An- 
swer: $350."  There  was  Judgment  on  the 
verdict  for  plaintiffs,  and  defendant  excepted 
and  appealed ;  and,'  having  made  18  excep- 
tions duly  noted  In  the  record,  under  differ- 
ent forms  of  statement,  assigns  for  error: 
••(1)  That  the  statute  In  question  (Revisal 
1905,  §  2631)  is  unreasonable  and  oppressive, 
and  in  conflict  with  the  fourteenth  amend- 
ment to  the  federal  Constitution.  (2)  That, 
as  applied  to  interstate  commerce,  the  same 
is  in  conflict  with  article  1,  S  8,  cl.  3,^  of  said 
Constitution:  (a)  As  an  unlawful  attempt  to 
regulate  commerce,  (b)  And  on  the  facts 
presented  here  as  amounting  to  distinct  bur- 
den upon  it" 

W.  B.  Rodman  and  Jas.  M.  Carson,  for  ap- 
pellant 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  validity  of  these  penalty  statutes  has 
been  before  the  court  for  consideration  in 
many  recent  cases,  and  in  Efland  v.  Railroad, 
146  N.  O.  138,  69  S.  E.  355,  this  being  a  deci- 
sion on  a  statute  of  kindred  nature,  the  court, 
in  speaking  to  the  power  of  a  government  to 
enact  regulations  of  this  character,  said: 
"The  right  of  the  state  to  establish  regula- 
tions for  these  public  service  corporations, 
and  over  business  enterprises  in  which  the 
owners,  corporate  or  individual,  have  devoted 
their  property  to  a  public  use,  and  to  enforce 
these  regulations  by  appropriate  penalties,  Is 
now  and  has  long  been  too  flrmly  establish- 


ed to  require  or  permit  discussion"— citing: 
Harrill's  Case,  144  N.  C,  532,  57  S.  E.  383; 
Stone's  Case,  144  N.  C.  220.  56  S.  B.  932; 
Walker's  Case,  137  N.  C.  168,  49  S.  E.  84; 
McGowan's  Case,  95  N.  C  417;  Branch's 
Case,  77  N.  O.  347 ;  Railway  v.  State  of  Flo- 
rida,  203  U.  S.  261,  27  Sup.  Ct  109,  51  U  Ed. 
175 ;  Railway  v.  Hums,  115  U.  S.  513,  6  Sup. 
Ct.  110,  29  L.  Ed.  463 ;  Mobile  v.  Kimball,  102 
U.  S.  691,  26  L.  Ed.  238;  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  Ed.  77.  The  opinion  then 
quotes  from  that  of  Associate  Justice  Fields, 
in  Hums*  Case,  115  U.  S.  513,  6  Sup.  Ct 
110,  29  L.  Ed.  463,  both  on  the  right  to  enact 
such  statutes  and  the  necessity  for  their  prop- 
er enforcement,  as  follows:  'The  power  of 
the  state  to  impose  fines  and  penalties  for  a 
violation  of  its  statutory  requirements  is  coe- 
val with  government ;  and  the  mode  in  which 
they  shall  be  enforced,  whether  at  the  suit  of 
a  private  party  or  at  the  suit  of  the  public, 
and  what  disposition  shall  be  made  of  the 
amounts  collected,  are  merely  matters  of  leg- 
islative discretion.  The  statutes  of  nearly 
every  state  of  the  Union  provide  for  the  in- 
crease of  damages  where  the  injury  complain- 
ed of  results  from  the  neglect  of  duties  im- 
posed for  the  better  security  of  life,  and  prop- 
erty, and  m&ke  that  increase  In  many  cases 
double,  and  in  some  cases  treble,  and  even 
quadruple,  the  actual  damages."  And  pro- 
ceeds further:  "And  the  right  to  establish 
such  regulations  for  certain  classes  of  pur- 
suits and  occupations,  imposing  these  require- 
ments equally  on  all  members  of  a  given 
class,  has  been  made  to  rest  largely  in  the  dis- 
cretion of  the  Legislature.  Tullls  v.  Railway, 
175  U.  S.  348,  20  Sup.  Ct  136,  44  U  Ed.  192; 
Insurance  Co.  v.  Daggs,  172  U.  S.  562,  19 
Sup.  Ct  281,  43  L.  Ed.  552;  Magoun  v.  Sav- 
ings Bank,  170  U.  S.  286,  18  Sup.  Ct  594,  42 
L.  Ed.  1037." 

And  the  very  statute  In  question  here  (Re- 
visal 1905,  §  2631)  has  been  approved  and  up- 
held in  several  of  these  cases  as  a  Just  and 
reasonable  exercise  of  the  power  indicated, 
and  both  as  to  interstate  and  intrastate  com- 
merce. Garrison  v.  Railroad  (present  term) 
64  S.  E.  578;  Twltty  v.  Railway,  141  N.  a 
355,  53  S.  B.  957;  Currle  v.  Railroad,  135  N. 
C.  536,  47  S.  E.  654;  Baggs  v.  RaUroad,  109 
N.  C.  279,  14  S.  E.  79.  14  L.  R.  A.  596,  26  Am. 
St  Rep.  569.  In  Twitty's  Case,  supra,  we 
have  held  that  a  refusal  to  receive  goods  for 
"transportation,"  and  to  issue  a  bill  of  lading 
therefor,  amounts  to  a  violation  of  this  sec- 
tion, though  the  goods  were  received  for  stor- 
age. In  Garrison's  Case,  supra,  it  was  held 
that  the  placing  of  goods  for  shipment  in  the 
car  of  the  company,  permitted  by  the  agent, 
with  a  demand  for  shipment,  and  accompan- 
ied by  a  continuous  offer  of  prepayment  of 
freight,  were  facts  from  which  a  tender  day 
by  day  should  be  Inferred  until  the  shipment 
was  made.  The  case  of  Cotton  Mills  v.  Rail- 
way (at  the  present  term)  64  S.  E.  586,  In  no 
way  conflicts  with  this  position.  That  case 
only  holds  that  where  goods  were  on  a  plat- 
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form,  under  circumstances  leaving  it  doubtful 
whether  they  had  been  taken  charge  of  by  the 
company,  with  other  facts  which  left  the  mat- 
ter of  a  tender  day  by  day  in  doubt,  the  ques- 
tion was  properly  referred  to  a  jury  to  decide 
as  to  whether  such  tender  had  been  made. 
And  the  opinion  of  the  court  on  a  former  ap- 
peal in  this  cause  (149  N.  O.  423,  63  S.  E.  112) 
is  a  direct  decision  on  the  validity  of  the  stat- 
ute to  be  enforced  by  orderly  and  proper  pro- 
cedure ;  the  court  holding,  on  facts  substan- 
tially similar  to  those  presented  here,  as  f  ol> 
lows;  "(1)  A  refusal  by  the  carrier's  agent 
to  receive,  at  its  depot,  freight,  and  trans- 
portation charges  therefor,  destined  for  a 
point  on  the  carrier's  road  which  was  only  a 
Biding,  and  was  not  a  regular  station,  is 
wrongful,  and  subjects  the  carrier  to  the  pen- 
alty prescribed  by  Revisal  1905,  S  2031,  when 
the  refusal  is  on  the  ground  that  the  agent 
did  not  know  where  the  given  destination 
was,  and  it  appears  that  he  could  have  ascer- 
tained that  freight  was  ordinarily  shipped 
there  on  waybills  made  out  to  a  regular  sta- 
tion on  the  carrier's  road  some  two  miles  dis- 
tant therefrom.  (2)  When  a  shipment  of 
freight  and  transportation  charges  are  refus- 
ed by  carrier's  agent  because  he  did  not  know 
where  its  given  destination  was,  and  it  ap- 
pears that  the  name  given  was  very  slightly 
changed  from  that  appearing  on  the  'Official 
Railway  Quide  and  Shipping  Guide'  used  by 
the  carrier,  tl^e  fact  that  another  agent,  who 
afterwards  took  the  place  of  the  first,  prompt- 
ly learned  the  location  of  the  destination  and 
the  rate,  and  gave  bill  of  lading  and  made 
shipment.  Is  evidence  that  the  rate  and  desti- 
nation could  have  been  ascertained  by  the 
first  from  the  information  given  him,  in  an 
action  for  the  penalty  prescribed  by  Revisal 
1905,  §  2631.  (3)  The  penalty  arising  under 
Revisal  1905,  S  2631,  from  the  wrongful  re- 
fusal of  carrier's  agent  to  accept  an  interstate 
shipment  of  freight,  bears  no  relation  to  the 
commerce  clause  of  the  federal  Constitution, 
for  the  penalty  accrues  before  the  freight  is 
accepted  for  transportation.  (4)  The  shipper 
of  the  goods  is  the  'party  aggrieved,'  and  is 
the  one  entitled  to  sue  for  the  penalty  pre- 
scribed in  Revisal  1905,  §  2631,  which  arises 
from  the  wrongful  refusal  of  the  carrier's 
agent  to  accept  them  for  transportation." 

It  was  chiefly  urged  for  error,  on  the  part 
of  the  defendant  company,  that  the  statute  in 
question  was  invalid,  because  an  unlawful  in- 
terference with  interstate  commerce,  and  we 
were  referred  by  counsel  to  several  decisions 
of  the  Supreme  Court  of  the  United  States  as 
tending  to  support  their  position,  notably  the 
case  of  McNeill  v.  Southern  Ry.,  202  U.  S. 
543,  26  Sup.  Ot  722,  50  L.  Ed.  1142;  Houston 
A  Texas  Central  Ry.  Co.  v.  Mayes,  201  .U.  S. 
821,  26  Sup.  Ct.  491,  50  L.  Ed.  772;  Railroad 
V.  Murphey,  196  U.  S.  194,  25  Sup.  Ct  218,  49 
li.  Ed.  444.  It  may  be,  as  Indicated  in  the 
former  opinion  in  this  cause,  that  the  com- 
merce clause  of  the  federal  Constitution  is 
not  involved  in  the  case,  on  the  ground  there- 


in stated,  that  the  penalty  accrues  before  the 
"freight  is  accepted 'for  transportation,"  and 
on  the  principle  applied  In  the  case  of  Coe  v. 
Errol,  116  U.  S.  517,  6  Sup.  Ct.  475,  29  L.  Ed. 
715 ;  but  conceding  that  the  goods,  when  ten- 
dered for  transportation  to  another  state,  as 
to  matters  involved  in  such  transportation, 
and  in  reference  to  these  penalty  statutes^ 
should  be  considered  and  dealt  with  as  inter- 
state commerce,  we  are  of  opinion  that  the 
position  of  the  counsel  cannot  be  sustained, 
and  that  they  do  not  correctly  interpret  the 
cases  cited  and  relied  on  by  them. 

In  the  case  of  Morris-Scarboro-Moffltt  Co. 
V.  Express  Co.,  146  N.  C.  167,  59  S.  B.  667, 
15  L.  R.  A.  (N.  S.)  983,  the  plaintiffs  sued  for 
penalty  imposed  by  section  2634  of  the  Revi- 
sal, for  unlawful  failure  on  part  of  defend- 
ant company  to  adjust  and  pay  a  valid  claim 
for  loss  or  damages  to  goods  shipped  from  an- 
other state,  and  it  was  held:  "(2)  Revisal 
1905,  f  2634,  is  not  repugnant  to  or  in  con- 
travention of  article  1,  §  8,  of  the  Constitu- 
tion of  the  United  States,  conferring  upon 
Congress  the  power  to  regulate  commerce  be- 
tween the  states.  The  penalty  is  in  direct  en- 
forcement of  the  duties  incumbent  on  the  car- 
riers by  law  to  adjust  and  pay  for  damages 
due  to  their  negligence ;  is  Imposed  for  a  local 
default  arising  after  the  transportation  has 
terminated;  is  not  a  burden  o];i  interstate 
commerce,  but  in  aid  thereof,  and,  in  the  ab- 
sence of  inhibitive  congressional  legislation, 
the  matter  is  the  rightful  subject  of  state 
legislation."  And  in  the  opinion  (page  171  of 
146  N.  C,  page  668  of  59  S.  B.  [15  L.  R.  A.  (N. 
S.)  983])  the  court  said:  'The  decisions  of 
the  Supreme  Court  of  the  United  States  have 
uniformly  held  that  under  this  clause  of  the 
Constitution  commerce  between  the  states 
shall  be  free  and  untrammeled  by  any  regu- 
lations which  place  a  burden  upon  it,  and 
these  decisions  also  hold  that,  in  the  absence 
of  inhibitive  congressional  leg^lation,  a  state 
may  enact  and  establish  laws  and  regulations 
on  matters  local  in  their  nature  which  tend  to 
enforce  the  proper  performance  of  duties  aris- 
ing within  the  state,  and  which  do  not  im- 
pede, but  aid  and  facilitate,  intercourse  and 
traffic,  though  such  action  may  incidentally 
affect  Interstate  commerce.  Calvert  on  Regu- 
lation of  Commerce,  pp.  76,  152,  159" — citing 
in  support  of  this  position  Mobile  v.  Kimball, 
102  U.  S.  691,  26  L.  Ed.  238,  Smith  v.  Ala- 
bama, 124  U.  S.  465,  476,  8  Sup.  Ct.  564;  31 
L.  Ed.  508,  Telegraph  Co.  v.  James,  162  U. 
S.  650,  16  Sup.  Ct.  934,  40  L.  Ed.  1105,  Rail- 
way  V.  Solan,  169  U.  S.  133-137,  18  Sup.  Ct. 
289,  42  L.  Ed.  688,  and  other  authorities,  and 
quoting  from  the  opinion  of  Mr.  Justice  Mat- 
thews, in  Smith  v.  Alabama,  supra,  as  fol- 
lows :  "It  is  among  these  laws  of  the  states 
therefore  that  we  find  provisions  concerning 
the  rights  and  duties  of  the  common  carriers 
of  persons  and  merchandise,  whether  by  land 
or  by  water,  and  the  means  authorized  by 
which  injuries  resulting  from  the  failure  prop- 
erly to  perform  their  obligations  may  be  either 
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prevented  or  redressed.  A  carrier,  exercising 
his  calling  within  a  particular  state,  although 
engaged  in  the  business  of  interstate  com- 
merce, is  answerable  according  to  the  laws  of 
the  state  for  acts  of  nonfeasance  or  misfeas- 
ance committed  within  its  limits.  If  he  fail  to 
deliver  goods  to  the  proper  consignee  at  the 
right  time  or  place,  he  is  liable  in  an  action 
for  damages  under  the  laws  of  the  state  in 
its  courts ;  or,  if  by  negligence  In  transporta- 
tion he  inflicts  injury  upon  the  person  of  a 
passenger  brought  from  another  state,  a  right 
of  action  for  the  consequent  damage  is  given 
by  the  local  law.  In  neither  case  would  it  be 
a  defense  that  the  law  giving  the  right  to  re- 
dress, was  void  as  being  an  unconstitutional 
regulation  of  commerce  by  the  state.  This, 
indeed,  was  the  very  point  decided  in  Sher- 
lock V.  Ailing  (93  U.  S.  99,  23  L.  Ed.  819), 
above  cited."  The  court,  then  referred  to  the 
cases  cited  and  relied  upon  by  defendant,  as 
follows:  "We  were  referred  by  counsel  to 
cases  of  Railway  v.  Murphey,  196  U.  S.  195, 
25  Sup.  €t  218,  49  L.  Ed.  444,  Railway  v. 
Mayes,  201  U.  S.  321,  26  Sup.  Ct  491,.  50  L. 
Ed.  772,  and  McNeill  v.  Railway,  202  U.  S. 
643,  26  Sup.  Ct  722,  50  L.  Ed.  1142;  but  we 
do  not  think  that  these  decisions  are  in  con- 
flict with  the  views  we  have  held  to  be  con- 
trolling in  the  case  before  us.  As  we  under- 
stand them,  they  all  proceed  upon  the  idea, 
not  that  the  regulations  in  question  were  void 
because  they  aCTected  in  some  way  interstate 
commerce,  but  because  they  interfered  direct- 
ly with  intercourse  and  traffic  between  states 
and  were  of  a  character  that  imposed  and  un- 
doubted and  distinct  burden  upon  them." 

As  showing  that  this  is  a  correct  deduc- 
tion from  these  authorities,  in  McNeill's  Case, 
supra,  Mr.  Justice  White,  for  the  court,  said: 
"Without  at  all  questioning  the  right  of  the 
state  of  North  Carolina  in  the  exercise  of 
its  police  authority  to  confer  upon  an  admin- 
istrative agency  power  to  make  reasonable 
regulations  concerning  the  place,  manner, 
and  time  of  delivery  of  merchandise  moving 
in  the  channels  of  interstate  commerce,  it  is 
certain  that  any  regulation  of  such  subjects 
made  by  the  state  or  under  its  authority, 
which  directly  burdens  interstate  commerce, 
is  a  regulation  of  such  commerce  and  repug- 
nant to  the  Constitution  of  the  United 
States."  In  Mayes*  Case,  supra,  Associate 
Justice  Brown,  among  other  things,  said: 
"While  there  is  much  to  be  said  in  favor  of 
laws  compelling  railroads  to  furnish  ade- 
quate facilities  for  the  transportation  of 
both  freight  and  passengers,  and  to  regulate 
the  general  subject  of  speed,  length  and  fre- 
quency of  stops,  for  the  heating,  lighting, 
and  ventilation  of  passenger  cars,  the  fur- 
nishing of  food  and  water  to  cattle  and  oth- 
er live  stock,  we  think  an  absolute  require- 
ment that  a  railroad  shall  furnish  a  cer- 
tain number  of  cars  at  a  specified  day,  re- 
gardless of  every  other  consideration  except 
strikes  and  other  public  calamities,  tran- 
•cendfl  the  police  power  of  the  state  and 


amounts  to  a  burden  upon  interstate  coo*, 
merce.  It  makes  no  exception  in  cases  of 
sudden  congestion  of  traffic,  an  actual  inabil- 
ity to  furnish  cars  by  reason  of  their  tem- 
porary and  unavoidable  detention  in  other 
states,  or  in  other  places  within  the  same 
state.  It  makes  no  allowance  for  interfer- 
ence of  traffic  occasioned  by  wrecks  or  oth- 
er accidents  upon  the  same  or  other  roads, 
involving  a  detention  of  traffic,  the  breaking 
of  bridges,  accidental  fires,  washouts,  or  oth- 
er unavoidable  consequences  of  heavy  weath- 
er." And  In  Railway  v.  Murphey,  supra, 
Mr.  Justice  Peckham,  delivering  the  opinion, 
said :  "The  effect  of  such  a  statute  is  direct 
and  immediate  upon  Interstate  commerce. 
It  directly  affects  the  liability  of  the  carrier 
of  freight  destined  to  points  outside  the 
state,  with  regard  to  the  transportation  of 
articles  of  commerce.  It  prevents  a  valid 
contract  of  exemption  from  taking  effect,  ex- 
cept upon  a  very  onerous  condition,  and  it 
is  not  of  that  class  of  state  legislation  which 
has  been  held  to  be  rather  an  aid  to  than  a 
burden  upon  such  commerce.  The  statute  in 
question  prevents  the  carrier  from  availing 
itself  of  a  valid  contract,  unless  such  carrier 
comply  with  the  provisions  of  the  statute  by 
obtaining  information  which  it  has  no  means 
of  compelling  another  carrier  to  give,  and 
yet,  if  the  information  is  not  obtained,  the 
carrier  is  to  be  held  liable  for  the  negligence 
of  another  carrier  over  whose  conduct  it 
has  no  control.  This  is  not  a  reasonable 
regulation  in  aid  of  interstate  commerce, 
but  a  direct  and  immediate  burden  upon  it" 
In  Garrison  v.  Railway  (at  the  present  term> 
64  S.  E.  578,  the  court  has  held.  Associate 
Justice  Connor  delivering  the  opinion,  that 
the  statute  in  question  here  is  not  an  arbi- 
trary requirement  permitting  no  defense,  but 
that,  "when  the  carrier  shows  the  existence 
of  conditions  for  which  it  is  not  responsible, 
preventing  and  rendering  impossible  the  dis- 
charge of  the  duty,  it  will  not  be  liable  for 
the  penalty,"  and  quotes  with  approval  from 
an  opinion  by  Ashe,  J.,  as  follows:  "When 
the  facts  show  that  by  force  and  circumstan- 
ces for  which  it  is  In  no  way  responsible  the 
carrier  was  disabled  from  performing  tho 
duty  Imposed  by  the  statute,  it  would  be  un- 
just to  punish  it  for  failure  to  comply  with 
its  requirements."  To  like  effect  is  White- 
head V.  Railroad,  87  N.  0.  255;  Keeter  v. 
RaUway,  86  N.  C.  346;  Branch's  Case,  7T 
N.  C.  347. 

The  statute  therefore  does  not  come  under 
the  condemnation  expressed  in  these  deci- 
sions of  the  United  States  Supreme  Court; 
but  it  is  always  open  to  defendant  to  offer 
satisfactory  excuse  and  explanation  for  an 
apparent  default,  and  this  opportunity  wa» 
given  the  defendant  on  the  trial  of  the  pres- 
ent case.  Since  the  decision  of  Morris-Scar- 
boro-Moffitt  Co.  v.  Express  Co.  was  rendered,, 
the  Supreme  Court  of  the  United  States,  the 
final  authority  of  these  matters,  has  held  on 
a  question  relevant  to  this  inquiry:    *That». 
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notwithstanding  the  creation  of  the  Inter- 
state Commerce  Commission  and  the  delega- 
tion to  It  by  Congress  of  the  control  of  cer- 
tain matters,  a  state  may,  In  the  absence  of 
express  action  by  Congress  or  by  such  com- 
mission, regulate  for  the  benefit  of  Its  citi- 
zens local  matters  Indirectly  afifecting  inter- 
state commerce."  This  principle  was  an- 
nounced and  sustained  in  Railway  ▼.  Flour 
Mills.  211  U.  S.  612,  29  Sup.  Ct  214,  53  L. 
Ed.  — ,  a  case  which  Involved  the  right  of 
the  court  to  compel  a  railroad,  or  a  common 
carrier,  to  place  cars  on  a  siding  which  had 
been  prepared  for  the  purpose  and  for  the 
benefit  and  convenience  of  a  flouring  mill, 
engaged  in  making  shipments  of  interstate 
commerce.  So  far  as  we  have  been  enabled 
to  discover,  there  has  been  no  act  of  Con- 
gress or  regulation  of  the  Interstate  Com- 
merce Commission,  which  undertakes  to  deal 
directly  with  this  question  to  the  reception 
of  freight  for  shipment — certainly  none  in 
reference  to  its  safety  and  prompt  dispatch 
— ^and,  until  this  is  done,  we  are  of  opinion 
that  the  matter  comes  within  the  principle 
of  the  numerous  authorities  referred  to,  and 
continues  to  be  a  subject  for  proper  and  rea- 
sonable state  regulation. 

It  does  not  appear  from  the  testimony  that 
the  defendant  has  not  filed  its  schedule  of 
rates  with  the  Interstate  Commerce  Commis- 
sion to  Scottville,  Tenn.,  for  it  can  hardly 
be  seriously  contended  that  the  difference 
between  Scottville,  Tenn.,  and  Scottsville, 
Tenn.,  is  of  the  substance.  The  presumption 
Is  that  the  company  has  complied  with  the 
law,  and,  if  it  were  otherwise,  we  are  of 
ophilon  that  the  act  of  Congress,  and  the 
orders  of  the  commission  made  thereunder, 
requiring  the  publication  of  rates,  was  made 
for  an  entirely  different  purpose  from  that 
Involved  in  this  inquiry,  and  does  not  con- 
stitute such  interfering  action.  See  Harrell 
V.  Railway,  144  N.  C.  540,  541,  67  S.  B.  383. 

Nor  do  we  think  that  the  statute  imposes 
any  burden  upon  interstate  commerce  as  ap- 
plied to  the  facts  of  this  particular  case. 
While  one  of  defendant's  witnesses  stated  in 
his  examination  in  chief  that  the  •Knoxville 
&  Augusta  Road  was  operated  as  an  inde- 
pendent line,  the  witness  evidently  could 
have  meant  only  that  a  separate  organiza- 
tion was  maintained  for  purposes  of  local 
management  and  control.  This  is  no  doubt 
required  by  its  charter,  or  the  general  stat- 
utes of  the  state  of  Tennessee;  but  it  is  also 
conclusively  established  'from  the  statement 
of  the  witness  on  his  cross-examination  that 
the  Knoxville  &  Augusta  Road  is  operated 
by  defendant  company,  all  the  money  being 
sent  to  its  treasurer,  the  reports  being  made 
to  its  auditor,  and  all  salaries  of  all  em- 
ployes being  paid  by  the  defendant  This 
being  true,  the  agent  of  the  defendant  should 
have  known  of  the  placing  of  this  siding  and 
the  rate  thereto,  or  should  have  ascertained 
the  same  in  the  exercise  of  reasonable  care, 
and  this  was  the  only  burden  which  was 


placed  upon  the  defendant,  and  any  fact  or 
circumstance  which  might  have  tended  to 
indicate  hardship  or  oppression  would  seem 
to  be  effaced  by  the  fact  admitted  that  in 
two  days  after  the  coming  of  a  new  man, 
and  while  the  former  agent  was  still  in 
charge,  the  goods  were  received  and  shipped, 
and  reached  their  destination  in  due  course 
without  further  annoyance  or  delay.  Nor  is 
there  any  merit  in  the  suggestion  that  the 
plaintiffs  suffered  no  pecuniary  injury  by 
reason  of  the  delay.  Speaking  to  this  ques- 
tion, in  Summers  v.  Railroad,  138  N.  C.  2d8, 
50  S.  B.  715,  this  court  said :  .  "These  penal- 
ties are  Qot  given  solely  on  the  idea  of  mak- 
ing pecuniary  compensation  to  the  person  in- 
jured, but  usually  for  the  more  important 
purpose  of  enforcing  the  performance  of  a 
duty  required  by  public  policy  or  positive 
statutory  enactment" 

We  are  of  opinion:  That,  in  the  absence 
of  inhibitlve  congressional  legislation,  or  of 
interfering  action  on  the  part  of  the  Inter- 
state Commerce  Commission,  the  statute  in 
question  is  a  valid  regulation  in  direct  and 
reasonable  enforcement  of  the  duties  in- 
cumbent on  defendant  as  a  common  carrier ; 
that  on  the  trial  the  defendant  was  afforded 
full  opportunity  to  make  defenses,  and  the 
facts  presented  disclose  no  substantial  ex- 
cuse or  explanation  for  its  default;  that  no 
error  appears  in  the  record  which  gives  the 
defendant  any  Just  ground  of  complaint 
And  the  Judgment  against  it  is  therefore  af- 
firmed. 

No  error. 

BROWN,  J.  (dissenting).  This  is  a  civil 
action  to  recover  a  penalty  under  section 
2631  of  the  Revlsal  of  1905  for  failure  to  re- 
ceive a  car  load  of  shingles  to  be  shipped  from 
Rutherfordton,  N.  C,  to  Scottsville,  Tenn« 
The  following  issue  was  submitted:  **Is  the 
defendant  indebted  to  the  plaintiff  for  the 
unlawful  failure  to  receive  a  car  load  of 
shingles  to  be  transported  to  ScottsvUle, 
Tenn.,  as  alleged?  If  so,  in  what  sum?"  An- 
swer: "$350." 

1.  I  am  of  opinion  that  upon  the  entire 
evidence  there  was  but  one  tender,  and  that 
in  no  event  can  a  penalty  for  more  than  one 
day  be  recovered.  When  the  agent  of  de- 
fendant refused  to  issue  the  bill  of  lading, 
and  gave  his  reasons  for  it,  then  and  there 
plaintiff  told  the  agent  that,  when  he  found 
what  the  freight  rate  was,  to  let  him  know, 
and  he  would  prepay  it ;  agent  replying  that 
when  he  got  InstructionB  how  to  ship  he 
would  issue  bill  of  lading  and  ship  shingles. 
Plaintiff  never  had  a  further  conversation 
with  the  defendant's  agent  from  the  2d  day 
of  July,  1906,  to  the  17th  of  July,  1906,  when 
one  Castle  came  to  plaintiffs  place  of  busi- 
ness to  inquire  about  the  car.  Plaintiff  fur- 
ther testified  that  he  never  lost  a  cent  by 
the  shipment  being  delayed.  On  July  17th 
Castle  came  to  relieve  defendant's  agent, 
Gunnels,  and  went  in  to  see  Reld  about  the 
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car  of  shingles.  Reid  showed  him  correspond- 
ence that  he  had  received  from  James  Had- 
dock relative  to  the  delay  of  the  shipment  of 
shingles,  stating  that  Scottsvllle  was  on  the 
Knoxville  &  Augusta  Railroad.  In  the  mean- 
time the  freight  office  at  Columbia,  S.  C,  was 
also  trying  to  locate  Scottsvllle,  and  received 
a  wire  from  defendant's  agent  at  Knoxville 
that  Scottsvllle  was  a  siding  on  the  Kuox- 
ville  &  Augusta  Railroad  a  few  miles  out 
from  Knoxville.  The  information  was  for- 
warded to  Gunnels  on  the  19th  of  July,  and 
the  bill  of  lading  was  Issued  and  the  car  was 
moved  that  day.  The  standard  railroad 
guides  and  directories  do  not  show  a  Scotts- 
vllle or  a  Scottville  anywhere  in  Tennessee. 
These  undisputed  facts  show  that  there  was 
only  one  tender,  and  that  the  plaintiff  made 
no  further  tender,  but  acquiesced  in  the  de- 
lay incident  to  locating  Scottsvllle,  the  place 
of  destination,  admitted  to  be  not  on  defend- 
ant's lines  of  railway.  This  puts  the  case, 
in  my  opinion,  squarely  on  "all  fours"  with 
the  opinion  of  this  court  at  this  term  In  Cot- 
ton Mills  V.  Railway. 

2.  I  think  this  transaction  from  Its  incep- 
tion related  solely  to  Interstate  commerce, 
and  that  the  state  statute  cannot  apply.  The 
car  was  ordered  for  the  purpose  of  shipping 
shingles  to  a  point  In  Tennessee.  The  act  of 
furnishing  cars  for  such  shipments  was  held 
to  be  interstate  commerce  by  the  Supreme 
Court  of  the  United  States  in  Houston  & 
Texas  Pacific  Railroad  v.  Mayes,  201  U.  S. 
321,  20  Sup.  Ct.  491,  50  L.  Ed.  772,  because 
It  was  one  of  the  steps  necessary  to  the  cul- 
mination of  the  transaction.  The  car  in  this 
case  had  been  duly  furnished  and  was  loaded 
with  the  shingles  or  articles  to  be  shipped. 
The  next  step  to  complete  the  transfer  of  the 
title  and  the  exchange  of  commodities  was 
for  the  shipper  to  give  shipping  instructions 
and  receive  from  the  railroad  company  a  bill 
of  lading.  The  shipi)er  claims  that  he  gave 
Instructions  to  ship  to  James  Haddock  at 
Scottsvllle,  Tenn.  Thus  making  it  an  inter- 
state transaction.  The  statute  in  question, 
and  under  which  this  action  Is  brought,  un- 
dertakes to  regulate  the  terms  and  condi- 
tions upon  which  the  bill  of  lading  shall  be 
issued  by  the  carrier.  The  bill  of  lading  de- 
manded was  not  to  a  point  in  this  state,  but 
to  a  point  in  Tennessee.  The  contract  which 
the  defendant  was  required  to  enter  into  was 
a  contract  of  carriage  of  freight  from  one 
state  to  another.  Such  contracts  not  only 
partake  entirely  of  the  character  of  inter- 
state commerce,  but  they  are  actually  regu- 
lated by  the  Interstate  Commerce  Commis- 
sion under  the  authority  of  federal  law. 
Congress  has  legislated  on  the  subject  and 
made  regulations  in  reference  to  the  publica- 
tion of  rates  for  interstate  commerce  and 
otherwise  taken  control  through  the  commis- 
sion of  all  matters  relating  to  the  shipment 
of  freight  from  one  state  to  another.  Act 
June  29,  1906,  c  3591,  |  2,  34  Stat.  586  (U. 
B.  Comp.  St  Supp.  1907,  p.  897).    This  section 


of  the  interstate  commerce  act  provides:  "No 
carrier,  unless  otherwise  provided  by  this 
act,  shall  engage  or  participate  in  the  trans- 
l)ortatIon  of  passengers  or  property,  as  de- 
fined in  this  act,  unless  the  rates,  fares  and 
charges  upon  which  the  same  are  transport- 
ed by  said  carrier,  have  been  filed  and  pub- 
lished in  accordance  with  this  act;  nor  shall 
any  carrier  charge  or  demand  or  collect  or 
receive,  a  greater  or  less  or  different  compen- 
sation for  such  transportation  of  passengers 
or  propel  iy  or  for  any  service  in  connection 
therewith,  between  the  points  named  in  such 
tariffs,  than  the  rates,  fares  and  charges 
w^hich  are  specified  in  the  tariff,  filed  and  in 
effect  at  the  time."  It  is  undisputed  that  the 
defendant  company  had  never  tiled  with  the 
Interstate  Commerce  Commission  and  had 
never  published  a  tariff  to  Scottsvllle  or 
Scottville,  Tenn.,  for  the  reason  that  its  of- 
ficials had  never  heard  of  any  such  place. 
This  appears  in  the  plaintiff's  own  testimony. 
It  turns  out  upon  investigation  that  Scotts- 
vllle is  not  and  never  has  been  a  shipping 
point  upon  any  railway,  but  that  it  is  only  a 
flag  station  and  siding  on  the  Knoxville  & 
Augusta  Railroad  and  that  all  freight  destin- 
ed to  it  is  billed  to  Rockford,  Tenn.  Thus  it 
appears  that,  if  defendant's  agent  had  issued 
the  bill  of  lading  to  Scottsvllle  and  fixed  the 
freight  rates  thereto  and  received  the  money, 
he  would  have  violated  the  act  of  Congress 
which  I  have  referred  to,  and  would  have 
subjected  the  defendant  to  prosecution  by  the 
federal  government.  Surely  the  defendant 
cannot  be  penalized  by  a  state  for  not  issuing 
a  bill  of  lading  in  violation  of  the  act  of 
Congress  in  a  matter  over  which  the  latter 
has  exclusive  control. 

3.  It  is  admitted  that  the  plaintiff,  when 
he  tendered  the  car,  demanded  a  bill  of  lad- 
ing to  a  point  in  Tennessee  not  on  defend- 
ant's system.  The  evidence  is  undisputed 
that  defendant's  agent  consulted  Standard 
railway  guides  and  endeavored  to  locate 
Scottsvllle  and  were  delayed  in  finding  it  for 
the  reason  that  all  freight  destined  to  Scotts- 
vllle was  way  billed  or  consigned  to  Rock- 
ford;  all  freight  originating  at  Scottsvllle 
was  waybilled  or  consigned  from  Rockford. 
There  is  a  siding  at  Scottsvllle,  put  there 
for  the  accommodation  of  a  brick  plant,  and 
up  to  the  time  of  this  shipment  the  Knox- 
ville &  Augusta  Railroad,  upon  whose  line 
Scottsvllle  is  situated,  had  never  received 
any  shipments  for  that  siding.  Upon  these 
facts  it  is  contended  that  defendant's  agent 
was  required  to  receive  the  car  eo  instant i, 
issue  bill  of  lading  to  Scottsvllle  (the  first 
and  only  shipment  from  any  point),  enter  in- 
to a  contract  for  the  carriage  of  the  shin- 
gles to  this  point,  and  state  the  freight  rate, 
when  none  had  been  established.  The  mere 
statement  of  the  contention  I  think  demon- 
strates its  unreasonableness. 

A  common  carrier  may  contract  to  deliver 
freight  to  a  point  beyond  its  own  lines,  bot 
it  cannot  be  compelled  to  do  so.    Hutchinsoa 
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j>n  Carriers,  {  145,  and  cases  cited  In  notes. 
The  liability  of  the  carrier  beyond  the  ter- 
minus of  its  own  line  must  be  based  on  con- 
tract, and  no  authority  has  been  shown,  and 
none  exists  so  far  as  my  researches  have  dis- 
covered, to  the  effect  that  a  state  can  com- 
pel an  Interstate  carrier  to  enter  into  such 
a  contract  and  give  a  through  Wll  of  lading 
to  points  in  another  state  beyond  its  own 
lines  and  penalize  the  carrier  for  its  refusal. 

The  condition  of  the  tender  of  the  car  was 
that  the  defendant  should  contract  to  de- 
liver it  to  a  point  in  another  state  beyond  its 
own  line.  It  necessarily  follows  that,  if  de- 
fendant cannot  be  compelled  by  the  state  to 
enter  into  such  a  contract  against  Its  will, 
It  cannot  be  penalized  for  refusing  to  receive 
the  car.  A  defense  that  may  be  interposed 
against  the  shipper  for  damages  may  be  in- 
terposed in  a  suit  for  the  penalty.  Garrison 
V.  Railway  (at  this  term)  64  S.  B.  578 ;  Hard- 
ware Co.  V.  Railway  (at  this  term)  64  S.  E. 
873;  Railroad  v.  Mayes,  supra;  McNeill  v. 
Railroad,  202  U.  S.  543,  26  Sup.  Ot  722,  50 
L.  Ed.  1142. 

For  the  reasons  given,  I  think  the  defend- 
ant's motion  to  nonsuit  should  have  been  al- 
lowed. 


WALKER,  J., 
ion. 


concurs  in  dissenting  opin- 


(150  N.  C.  748) 

METZ  V.  CITY  OF  ASHEVILLB. 

(Supreme  Court  of  North  Carolina.     May  25, 
1909.) 

1.  Municipal  Corporations  (f  74514*)  --- 
Torts  —  Exercise  of  Corporate  Powers  — 
Undebtakinos  fob  Peguniabt  Benefit. 

Cities  are  liable  for  damage  caused  by  the 
torts  of  their  officers  while  exercising  their  cor- 
porate powers  for  their  own  advantage. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent,  Dig.  §§  1568,  1569;  Dec. 
Dig.  §  745^.*! 

2.  Municipal  Corporations  (§  745i^*)  — 
Torts— Exercise  of  Governmental  Powers. 

Cities  are  not  liable  for  damage  caused  by 
the  torts  of  their  officers  while  exercising  ju- 
dicial, discretionary,  or  legislative  authority 
conferred  by  their  charters,  in  the  absence  of 
statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coroorations,  Cent  Dig.   S  1568;  Dec.  Dig.  § 

3.  Municipal  Corporations  (|  745%*)— Torts 
—Duties  Iifposso  fob  fPuBLic  Benefit. 

Cities  are  not  liable  for  damage  caused  by 
the  torts  of  their  officers  while  discharging  du- 
ties imposed  upon  them  solely  for  the  public 
benefit,  in  the  absence  of  a  statute  imposing 
such  liability. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,^  Cent   Dig.  §§   1568,  1569;   Dec. 

4.  Municipal  Corporations  (§  745%*)  — 
Torts— Damage  to  Property— Liability 
of  City. 

While  a  municipality  is  not  liable  for  per- 
gonal injuries  resulting  from  the  exercise  or  its 
governmental  powers,  it  is  liable  for  damage  to 
property  caused  by  the  torts  of  its  officers  in 


discharging  its  governmental  functions,  under 
the  doctrine  of  respondeat  sui>erior,  as  not  even 
government  can  interfere  with  vested  rights  ex- 
cept for  a  public  purpose  and  upon  making  com- 
pensation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1568;    Dec  Dig.  § 

5.  Municipal  Corpobations  (§  733*>— Torts 

—Sewers— Personal  Injuries. 

The  maintenance  of  a  free  public  sewer 
system  by  a  city  is  an  exercise  of  its  police  pow- 
er for  the  public  benefit,  so  that  a  city  would 
not  be  liable  for  the  death  of  a  citizen  from  ill- 
ness caused  by  the  pollution  of  a  stream  by  the 
sewer  which  emptied  into  it. 

[Ed,.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1547-1549;  Dec. 
Dig.  §  733.*i 

Appeal  from  Superior  Court,  Buncombe 
County;  Peebles,  Judge. 

Action  by  J.  H.  Metz,  administrator,, 
against  the  City  ot  AsheviUe.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.    Affirmed:. 

At  the  conclusion  of  the  evidence,  the  court 
intimated  an  opinion  that  upon  the  entire 
evidence  the  defendant,  as  matter  of  law,  was^ 
not  liable,  and  that  he  would  so  instruct  the 
jury.  In  deference  to  this  intimation  of  opin- 
ion, the  plaintiff  submitted  to  nonsuit  and  ap- 
pealed. 

Chas.  E.  Jones,  for  appellant  H.  B.  Car^ 
ter  and  Davidson,  Bourne  &  Parker,  for  ap- 
pellee. 

BROWN,  J.  PlaintiiT  sues  to  recover  dam- 
ages for  the  death  of  his  intestate,  caused  by 
typhoid  fever  communicated  by  the  condition 
of  Reed  branch,  a  small  stream  emptying  in- 
to the  French  Broad  river,  and  which  ran 
near  the  house  where  said  intestate  resided*. 
The  defendant  under  Its  charter  maintained 
a  free  public  sewerage  system,  the  mouth  of 
which  emptied  into  Reed  branch  a  short  dls^ 
tance  beyond  the  city  limits  above  the  house 
where  Intestate  resided.  It  is  admitted  that, 
with  full  knowledge  of  the  conditions  neces- 
sarily caused  by  the  constant  discharge  of  the 
sewerage  of  the  city  into  the  branch,  the  intes- 
tate rented  the  house  and  moved  into  it  in  Feb- 
ruary, 1905,  and  died  In  August  following,  of 
typhoid  fever,  although  his  wife  and  children 
did  not  take  It  There  is  evidence  tending  to 
show  that  the  fever  was  caused  by  the  sewer- 
age in  the  branch.  It  is  contended  that  the 
sewer  system  should  have  emptied  into  the 
French  Broad  river,  and  that  emptying  It  in- 
to Reed  branch  created  a  nuisance  for  which 
defendant  is  liable. 

Whatever  may  have  been  held  by  some 
other  courts.  It  Is  plain  that,  under  the  previ- 
ous decisions  of  this  court,  the  opinion  of  his 
honor  is  well  founded.  The  principle  upon 
which  our  decisions  have  been  based  is  clear- 
ly stated  by  the  present  Chief  Justice,  speak- 
ing for  a  unanimous  court  in  Mcllhenney  v. 
Wilmington,  127  N.  C.  146,  87  S.  B.  187,  50  L. 
R.  A.  470:    "The  law  may,  on  a  review  of 


>For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date.  *  Reporter  Indexes' 
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the  authorities  which  are  unlforni,  be  thus 
stated:  When  cities  are  acting  In  their  cor- 
porate capacity  or  in  the  exercise  of  powers 
for  their  own  advantage,  they  are  liable  for 
damages  caused  by  the  negligence  or  torts  of 
their  officers  or  agents;  but  where  they  are 
exercising  the  Judicial,  discretionary,  or  leg- 
islative authority  conferred  by  their  charters, 
or  are  discharging  the  duty  imposed  solely 
for  the  public  benefit,  they  are  not  liable  for 
the  torts  or  negligence  of  their  officers,  un- 
less there  is  some  statute  which  subjects  them 
to  liability  therefor."  Moffitt  v.  Asheville, 
103  N.  C.  237,  9  S.  B.  695,  14  Am.  St  Rep. 
810;  Pritchard  v.  Commissioners,  126  N.  0. 
908,  36  S.  E.  353,  78  Am.  St  Rep.  679 ;  Hill 
V.  Commissioners,  72  N.  C.  55,  21  Am.  Rep. 
451;  Coley  v.  Statesville,  121  N.  C.  316,  28 
S.  B.  482.  The  same  principles  are  recogniz- 
ed and  set  forth  in  an  elaborate  opinion  by 
Mr.  Justice  Walker  in  Hull  v.  Roxboro,  142 
N.  C.  453,  55  S.  E.  351,  12  L.  R.  A.  (N.  S.) 
638.  See,  also,  Peterson  ▼.  Wilmington,  130 
N.  O.  77,  40  S.  E.  853,  56  L.  R.  A.  959.  The 
theory  upon  which  municipalities  are  exempt- 
ed from  liability  In  cases  like  this  is  tiiat,  in 
establishing  a  free  sewerage  system  for  the 
public  benefit.  It  is  exercising  its  police  pow- 
ers for  the  public  good  and  Is  discharging  a 
governmental  function,  and,  as  expressed  by 
the  Supreme  Court  of  Illinois :  "It  is  a  famil- 
iar rule  of  law,  supported  by  a  long  line  of 
well-considered  cases,  that  a  city  In  the  per- 
formance of  its  police  regulations  cannot 
•commit  a  wrong  through  its  officers  in  such 
a  way  as  to  render  it  liable  for  a  tort"  Cratg 
V.  Charleston,  180  111.  154,  54  N.  E.  184;  Dil- 
lon, Mun.  Corp.  (4th  Ed.)  {  975.  The  distinct 
tion  between  cases  in  which  a  power  is  con- 
ferred upon  a  municipality  for  private  pur- 
poses and  those  where  such  i)ower  has  rela- 
tion to  public  purposes  only,  and  of  the  lia- 
bility or  nonliability  of  the  municipality 
therein,  is  thus  aptly  and  clearly  stated  in 
1  Smith's  Modem  Law  of  Municipal  Corp. 
S  780 :  "When  power  conferred  has  relation 
to  public  purposes  and  for  the  public  good, 
it  is  to  be  classified  as  governmental  in  its 
nature  and  appertains  to  the  corporation  in 
its  political  capacity.  But  when  it  relates  to 
the  accomplishment  of  private  purposes  in 
which  the  public  is  only  indirectiy  concerned, 
it  is  private  in  Its  nature,  and  the  municipali- 
ty in  respect  to  its  exercise  is  regarded  as  a 
legal  individual.  In  the  former  case  the  cor- 
poration is  exempt  from  all  liability,  whether 
for  nonuser  or  misuser;  while  in  the  latter 
case  it  may  be  held  to  that  degree  of  responsi- 
bility which  would  attach  to  an  ordinary  cor- 
poration." 

Recognizing  this  well-defined  distinction  in 
the  liability  of  municipal  corporations,  it  is 
held  that,  where  by  statute  it  is  made  the  du- 
ty of  the  city  to  remove  garbage,  it  is  a  gov- 
ernmental function,  and  the  city  is  not  liable 
for  the  manner  of  its  discharge.  Davidson 
V.  Mayor,  etc.,  24  Misc.  Rep.  560,  54  N.  Y. 
Bupp.  51.    So  a  dty  is  held  not  to  be  liable 


for  permitting  its  hydrants  to  become  clogged, 
since  the  neglect  is  in  the  discharge  of  a  pub- 
lic governmental  function.  Miller  v.  Minne- 
apolis, 75  Minn.  131,  77  N.  W.  788.  Therefore 
a  dty  is  not  liable  for  damages  of  any  sort 
arising  from  the  negligence  of  its  fire  depart- 
ment Irvine  v.  Chattanooga,  101  Tenn.  291, 
47  S.  W.  419.  •  Nor  in  the  performance  of  gov- 
ernmental duties  generally.  Bartiett  v. 
Clarksburg,  45  W.  Va.  393,  31  S.  E.  918,  43 
L.  R.  A.  295,  72  Am.  St  Rep.  817 ;  Snyder  v. 
Lexington  (Ky.)  49  S.  W.  765 ;  Love  v.  Atian- 
ta,  95  Ga.  129,  22  S.  E.  29,  51  Am.  St  Rep. 
64.  Applying  this  same  principle,  the  town 
of  Qreenville  was  exempted  from  liability  for 
damages  for  illness  caused  by  a  foul  condi- 
tion of  its  public  sewer;  this  court  holding 
that:  "Where  a  drain  constructed  by  a  mu- 
nicipal corporation  through  its  negligence  be- 
comes choked  with  refuse  and  overflows  the 
premises  of  a  landowner,  the  corporation  is 
liable  only  for  damages  to  the  property,  not 
for  bills  of  physicians,  increase  in  expenses 
of  his  family,  loss  of  time  or  mental  anguish, 
the  result  of  illness  caused  by  the  condition 
of  the  drain."  Williams  v.  Greenville,  130  N. 
C.  93,  40  S.  E.  977,  57  L.  R.  A.  207,  89  Am.  St 
Rep.  860.  The  reason  of  this  distinction  in 
regard  to  property  seems  to  lie  in  the  fact 
of  ownership,  vested  rights,  which  no  one 
can  invade,  not  even  the  government,  unless 
for  public  purposes,  and  then  only  by  paying 
the  owner  for  it  Where,  in  the  discharge  of 
its  governmental  functions  and  police  powers, 
the  officers  of  a  munidpaUty  invade  proper- 
ty rights,  the  doctrine  of  respondeat  superior 
applies,  and  the  corporation  is  liable  for  their 
acts. 

The  Identical  question  presented  on  this  ap- 
peal was  dedded  by  the  Court  of  Appeals  of 
New  York  in  Hughes  v.  City  of  Auburn,  161 
N.  Y.  96,  55  N.  E.  389,  46  L.  R.  A.  636.  where 
it  Is  held :  "(1)  A  city  is  not  liable  in  dam- 
ages for  disease  suffered  by  an  individual  in 
consequence  of  the  neglect  of  the  city  author- 
ities to  observe  proper  sanitary  precautions 
in  the  construction  and  maintenance  of  a  sew- 
er system.  ♦  •  •  (8)  The  statutory  right 
of  action  for  damages  by  reason  of  death 
caused  by  wrongful  act  neglect  or  default 
does  not  extend  to  an  action  against  a  dty 
by  the  representatives  of  one  who  dies  from 
disease  superinduced  by  the  neglect  of  san- 
itary precautions  on  the  part  of  the  public 
authorities  in  the  construction  or  mainten- 
ance of  a  sewer  system."  So  it  was  held  by 
the  Massachusetts  court  that,  where  a  priv- 
ate party  sued  a  dty  for  personal  damages 
arising  from  the  creation  of  a  nuisance  by  the 
dty  upon  his  premises  in  constructing  a  sew- 
er system  with  so  narrow  an  outiet  that  the 
sewage  was  set  back  into  plaintUTs  cellar 
through  a  drain  which  he  had  constructed  by 
permission  of  the  dty  to  connect  with  the  pub- 
lic sewer,  the  action  could  not  be  maintained. 
Buckley  v.  New  Bedford,  155  Mass.  64,  29  N. 
E.  201.  See,  also,  Markey  v.  Queens  County, 
154  N.  Y.  675,  49  N.  B.  71,  89  L.  R.  A.  46; 
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Hughes  T.  Monroe,  147  N.  Y.  49,  41  N.  B.  407, 
89  L.  R.  A.  83 ;  Kavanagh  y.  Barber,  181  N. 
Y.  211,  30  N.  E.  236. 15  L.  R.  A.  689.  The  tU- 
lage  of  KeesevUle,  as  authorized  bj  statute, 
maintained,  by  a  public  charge  hi  the  nature 
of  taxation,  a  waterworks  system  which  it 
used  for  the  purpose  of  extinguishing  fires. 
The  Court  of  Appeals  of  New  York  held  that 
the  corporation  was  not  liable  for  damages 
arising,  from  the  negligence  of  its  agents  in 
operating  the  waterworks  at  a  fire.  The 
court  holds  that  it  was  an  exercise  of  the  po- 
lice power  of  the  village  for  the  public  bene- 
fit for  the  purpose  of  extinguishing  fires,  and 
remarks  "that  cases  have  arisen,  and  may 
still  arise,  where  an  extensive  conflagration 
might  bankrupt  the  municipality,  If  it  could 
be  rendered  liable  for  the  damages  or  losses 
sustained.**  Insurance  Co.  v.  Keeseville,  148 
N.  Y.  46,  42  N.  E.  405,  30  L.  R,  A.  660.  51  Am. 
St.  Rep.  667.  The  distinction  between  the  ex* 
ercise  of  municipal  corporate  functions  for 
the  public  benefit  and  those  undertaken  by 
such  corporations  for  pecuniary  profit  is 
clearly  recognizsed  by  Mr.  Justice  Connor  In 
Fisher  v.  New  Bern,  140  N.  C.  606,  63  S.  B. 
342,  6  L.  R.  A.  (N.  S.)  542,  111  Am.  St  Rep. 
857,  a  case  relied  upon  by  plaintiffs.'  In  that 
case  it  appeared  thrat  the  city  of  New  Bern, 
through  a  commissioner  created  by  law,  op- 
erated an  electric  light  plant  for  profit  and 
furnished  lights  only  to  those  who  paid  for 
them.  From  negligence  in  permitting  a  live 
wire  to  remain  on  the  ground  a  person  was 
killed.  The  court  held  that  operating  an  elec- 
tric light  plant  for  profit  for  the  benefit  of 
those  who  paid  for  the  service  was  not  an  ex- 
ercise of  police  power,  nor  a  governmental 
ftinction,  and  that  the  city  was  liable  for  the 
negligence  of  its  agents. 

It  must  be  admitted  that  the  city  of  Ashe- 
ville  was  exercising  its  police  power  when  It 
established  a  free  public  sewer  system  for  the 
use  of  which  no  charge  is  made,  for  the  ben- 
efit of  its  citizens.  Certainly  nothing  is  more 
necessary  to  the  health  of  a  city  than  that  its 
filth  should  be  removed  and  its  area  well 
drained.  That  the  establishment  of  a  public 
sewer  system  is  an  exercise  of  a  government- 
al function  is  recognized  by  all  the  authori- 
ties I  have  quoted.  The  serious  consequences 
of  holding  a  municipality  liable  for  disease 
arising  from  nuisances  of  this  kind  is  por- 
trayed by  the  Court  of  Appeals  of  New  York 
in  an  opinion  of  marked  ability  in  the  case  of 
Hughes  V.  Auburn,  supra :  **The  right  of  the 
plaintiff  to  maintain  this  action  depends  upon 
the  right  of  the  deceased  herself  to  maintain 
it  had  she  survived  the  sickness  resulting  in 
her  death,  and  this  suggests  the  inquiry 
whether  an  individual,  who  has  suffered  from 
disease,  superinduced  by  the  neglect  of  the 
authorities  of  a  city  or  village^  to  observe 
sanitary  laws  in  the  construction  or  mainten- 
ance of  a  system  of  sewerage,  can  recover 
damages  for  the  injury  from  the  municipali- 


ty. If  one  member  of  a  family  can,  so  can 
every  member;  and,  If  one  family  may,  so 
may  every  family,  and  every  person  who  can 
give  proof  enough  to  carry  the  case  to  the 
jury.  It  matters  not  what  the  disease  may 
be  or  the  cause,  so  long  as  it  may  be  traced 
by  proof  to  some  act  or  neglect  on  the  part  of 
the  municipal  authorities.  There  are  few 
communities  where  places  or  conditions  may 
not  be  found  that  generate  disease,  and,  if 
the  municipality  may  be  charged  with  the 
results  traceable  to  these  conditions,  it  is 
indeed  subject  to  a  liability  more  serious  and 
far-reaching  than  has  heretofore  been  recog- 
nized." 

The  Judgment  of  the  superior  court  is  af- 
firmed. 

'  (150  N.  C.  68S) 

MURCHISON  NAT.   BANK  v.  DUNN  OIL 
MILLS  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     May  19, 
1900.) 

1.  Jury  (8  88*)— CosfPETENcr— Intbreot. 

That  a  Juror  is  a  stockholder  in  plaintiff  cor- 
poration, though  not  enumerated  in  the  statute 
as  ground  for  challenge,  makes  him  incompetent 
because  of  interest. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  Si  409,  410;    Dec.  Dig.  §  88*] 

2.  Appeal  and  Error  (5  877*)  —  Review — 
Joint  or  Separate  Assignments. 

Error  in  overruling  the  Joint  challenge  of 
defendants  to  a  juror  may  be  availed  of  by  the 
only  defendant  appealing. 

[Ed.  Note.—For  other  rases,  see  Appeal  and 
Error.  Cent.  Dig.  (§  3560^572;  Dec.  Dig.  S 
877.*  1 

3.  Appeal  and  Error  (§  1103*)— Reversal- 
New  Trial. 

Where,  in  an  action  on  a  note  against  a 
corporation  and  an  officer  thereof,  the  lia- 
bility of  one  depended  largely  on  the  liability 
of  the  other,  and  vice  versa,  and  plaintiff  re- 
covered against  the  corporation,  but  not  against 
the  officer,  and  plaintiff  <ind  the  corporation  ap- 
pealed, the  reversal  of  the  judgment  against  de- 
fendant corporation  requires  a  new  trial  against 
both  defendnnts,  without  passine  upon  the  er^ 
rors  assigned  on  plaintiff's  appeal. 

[Ed.  Note.— For  other  cases,  lee  Appeal  and 
Error,  Dec.  Dig.  f  1103.*] 

Appeal  from  Superior  Court,  New  Hanover 
Connty;  Lyon,  Judge. 

Action  by  the  Murchison  National  Bank 
against  the  Dunn  Oil  Mills  Company  and  an- 
other. From  the  judgment  defendant  com- 
pany and  plaintiff  appeal.  Reversed,  and 
new  trial  ordered. 

B.  K.  Bryan  and  Rountree  &  Carr,  for 
plaintiff.  J.  D.  Bellamy  &  Son,  J.  C.  Clifford, 
Woodus  Keelum,  and  Godwin  &  Townsend, 
for  defendants. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  the  amount  alleged  to 
be  due  upon  a  promissory  note  executed  by 
the  Dunn  Cotton  Oil  Mills  Company  to  the 
Merchants'  &  Farmers'  Bank  of  Dunn,  N. 
C,  and  by  the  latter  bank  deposited  as  col- 
lateral security  for  its  note  to  the  plaintiff. 


«For  otlMf  i 
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The  plaintiff  sued  the  Dunn  Oil  Mills  Com- 
pany and  J.  D.  Barnes  Jointly,  Barnes  bay- 
ing signed  the  note  of  the  oil  mills  company 
in  its  name  as  its  president;  whereas,  the 
by-laws  of  the  oil  mills  company  required 
that  the  note  should  also  be  signed  by  its 
secretary  and  treasurer,  which  was  not  done, 
and  Barnes  notified  E.  F.  Young,  president 
of  the  Merchants'  &  Farmers'  Bank  of  Dunn, 
N.  C,  of  such  requirement,  and  that  the  note 
would  not  be  Talid  without  the  signature  of 
the  secretary  and  treasurer.  The  plaintiff  al- 
leged that  it  acquired  the  note  in  good  faith 
before  maturity  and  without  any  notice  of 
the  provision  of  the  by-law  of  the  oil  mills 
<company.  It  therefore  sues  the  oil  mills  com- 
pany upon  the  ground  that  it  is  liable  upon 
the  note,  as  Barnes  had  apparent  authority 
to  execute  it  and  Joins  Barnes  as  a  defend- 
ant upon  the  ground  that,  if  the  oil  mills 
•company  is  not  liable,  he  has  falsely  repre- 
sented that  he  had  authority  to  execute  the 
note  and  is  therefore  liable  to  the  plaintiff  by 
reason  of  the  fraud  or  as  himself  the  maker 
of  the  note.  This  briefly  states  the  facts,  so 
far  as  is  necessary  for  an  understanding  of 
the  question  presented  for  our  decision.  Th^ 
court  rendered  Judgment  for  the  plaintiff 
against  the  oil  mills  company  for  $5,000  and 
ordered  a  nonsuit  as  to  the  defendant  J.  D. 
Barnes.  The  oil  mills  company  excepted  and 
appealed,  and  the  plaintiff  excepted  to  the 
Judgment  of  nonsuit  in  favor  of  J.  D.  Barnes 
and  appealed. 

The  defendants,  having  exhausted  their 
peremptory  challenges,  objected  to  a  Juror, 
Samuel  Bear,  who  admitted  that  he  is  a 
stockholder  in  the  plaintiff  bank.  The  court, 
upon  evidence,  found  that,  notwithstanding 
the  fact  of  his  being  a  stockholder,  he  was  "a 
fair  and  unbiased  Juror,"  and  overruled  the 
•challenge.  In  this  ruling  we  think  there  was 
■error.  It  is  very  true  the  cause  of  challenge 
is  not  one  of  those  specified  in  the  statute, 
but  they  are  merely  cumulative,  and  it  was 
not  the  intention  of  the  Legislature  to  repeal 
the  fundamental  principle  of  the  common 
law  forbidding  a  person  to  sit  in  Judgment 
when  his  own  interests  are  involved.  Wheth- 
er there  are  any  circumstances  which  will 
Justify  a  departure  from  this  elementary  rule 
by  reason  of  the  necessity  of  the  case  we 
need  not  consider,  as.  no  such  necessity  arose 
in  the  trial  of  the  present  action.  The  only 
question  presented  is:  Was  the  Juror  com- 
petent to  sit  in  the  case?  He  was  a  stock- 
holder of  the  plaintiff  bank  and  therefore  had 
a  direct  pecuniary  interest  in  the  result  of 
the  trial.  This  cannot  well  be  questioned. 
He  was  therefore  made  a  Judge  in  his  own 
cause  without  any  sufiicient  reason  in  law 
to  sustain  the  ruling  of  the  court.  Whether 
he  was  actually  biased  or  not  is  Immaterial. 
Suppose  a  plaintiff  in  a  case  is  called  as  a 
Juror,  could  we  hesitate  to  declare  his  in- 
competency? The  difference  between  such  a 
case  and  the  one  before  us,  where  the  Juror 
la  the  holder  of  stock  in  the  plaintiff  bank. 


is  one  that  relates,  not  to  the  fact,  but  to 
the  degree  of  interest  We  cannot  do  better 
than  quote  the  language  of  Judge  Ck)oley, 
when  discussing  thfcs  question,  but  It  must 
not  be  understood  that  we  concur,  for  it  is 
not  necessary  that  we  should  do  so,  in  all 
that  he  says.  The  strong  language  used  by 
him  but  shows  how  closely  the  courts  have 
adhered  to  the  common-law  rule  and  how 
far  they  have  gone  in  its  application.  In 
Oooley  on  Const  Limitations  (Gth  Ed.)  pp. 
506,  507,  it  is  said:  **There  is  also  a  maxim 
of  law  regarding  Judicial  action  which  may 
have  an  important  bearing  upon  the  consti- 
tutional validity  of  Judgments  in  some  cases. 
No  one  ought  to  be  a  Judge  in  his  own  cause ; 
and  so  infiexlble  and  so  manifestly  Just  is 
this  rule  that  Lord  Coke  has  laid  it  down  that 
'even  an  act  of  Parliament  made  against  nat- 
ural equity,  as  to  make  a  man  a  Judge  in 
his  own  case,  is  void  in  itself,  for  Jura  naturse 
sunt  immutabilia,  and  they  are  leges  legum.' 
This  maxim  applies  in  all  cases  where  Ju- 
dicial functions  are  to  be  exercised,  and  ex- 
cludes all  who  are  interested,  however  re- 
motely, from  taking  part  in  their  exercises. 
It  is  not  left  to  the  discretion  of  a  Judge  to 
decide  'v^hether  he  shall  act  or  not  All  his 
powers  are  subject  to  this  absolute  limita- 
tion; and  when  his  own  rights  are  in  ques- 
tion, he  has  no  authority  to  determine  the 
cause.  Nor  is  it  essential  that  the  Judge  be 
a  party  named  in  the  record.  If  the  suit  is 
brought  or  defended  in  his  interest  or  If  he 
is  a  corporator  in  a  corporation  which  Is  a 
party,  or  which  will  be  benefited  or  damnified 
by  the  Judgment,  he  is  equally  excluded  as  if 
he  were  the  party  named.  Accordingly, 
where  the  Lord  Chancellor,  who  was  a  share- 
holder in  a  company  in  whose  favor  the  Vice 
Chancellor  had  rendered  a  decree,  the  House 
of  Lords  reversed  the  decree  on  this  ground; 
Lord  Campbell  ohservlng:  'It  is  of  the  last 
importance  that  the  maxim  that  "no  man  is 
to  be  a  Judge  in  his  own  cause"  should  be 
held  sacred.  And  that  is  not  to  be  confined 
to  a  cause  in  which  he  is  a  party,  but  applies 
to  a  cause  in  wliich  he  has  an  interest'  'We 
have  again  and  again  set  aside  proceedings  in 
inferior  tribunals,  because  an  individual  who 
had  an  interest  in  a  cause  took  a  part  in  the 
decision.  And  it  will  have  a  most  salutary 
effect  on  these  tribunals,  when  it  Is  known 
that  this  high  court  of  last  resort  in  a  case 
in  which  the  Lord  Chancellor  of  England  had 
an  interest,  considered  that  his  decree  was  on 
that  account  a  decree  not  according  to  law, 
and  was  set  aside.  This  will  be  a  lesson  to 
all  inferior  tribunals  to  take  care,  not  only 
that  in  their  decrees  they  are  not  influenced 
by  their  personal  interest,  but  to  avoid  the 
appearance  of  laboring  under  such  an  In- 
fluence.* *• 

The  cases  cited  by  him,  and  others  also  in 
point,  show  that  a  corporator  or  stockholder 
is  not  a  competent  Juror  in  a  suit  to  which 
the  corporation  is  a  party.  The  principle  as 
applicable  to  a  stockholder  is  clearly  uxtd 
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strongly  stated  in  Page  v.  Railroad,  21  N.  H. 
438,  as  follows :  "The  juror,  who  owned  stock 
In  the  CJoncord  &  Claremont  Road,  was  there- 
fore, by  virtue  of  this  contract,  directly  In- 
terested in  the  result  of  the  cause,  which  he 
assisted  to  try.  His  interest  was  probably 
very  trifling  in  amount,  and  may  not  have  In- 
fluenced his  judgment  at  all  on  the  question 
«f  damages;  but  the  principle  is  extremely 
well  settled  that  any,  even  the  smallest,  de- 
gree of  interest  in  the  question  pending,  is  a 
decisive  objection  to  a  juror"— citing  Hesketh 
V.  Bra'ddock,  3  Burrows,  1856;  Hawkes  v. 
Kennebeck,  7  Mass.  464;  Wood  v.  Stoddard, 
2  Johns.  (N.  Y.)  194.  The  authorities  are 
quite  uniform  to  the  effect  that  a  stockholder 
is  not  a  competent  juror,  if  the  corporation, 
in  which  he  is  a  stockholder,  is  a  party  to 
the  action.  Railroad  v.  Howard,  20  Mich.  18 ; 
Fleeson  v.  Savage,  3  Nev.  157;  Silvis  v.  Ely, 
8  Watts  &  S.  (Pa.)  420 ;  Essex  v.  McPherson, 
64  111.  349;  Railroad  v.  Hart,  60  6a.  550. 
See,  also,  Zimmerman  v.  State,  115  Ind.  129, 
17  N.  E.  258;  Railway  v.  Barnes,  40  Mich. 
883;  Dimes  v.  Grand  Junction  Canal,  3  H. 
L.  Cases,  759.  It  was  held  that,  by  the  com- 
mon law,  a  stockholder,  on  account  of  his  in- 
terest in  the  corporation,  could  not  be  a  com- 
petent witness  for  it  Porter  v.  Bank,  19  Vt 
410;  McAuley  v.  York  Co.,  6  Cal.  80.  In 
Silvis  V.  Ely,  supra,  Rogers,  J.,  said:  •*The 
first  error  (assigned)  is  In  rejecting  a  person 
because  he  was  a  stockholder  and  director  in 
the  Farmers*  Bank  of  Reading.  Interest  Is 
a  principal  cause  of  challenge,  and  for  that 
reason  the  juror  was  incompetent  in  a  cause 
in  which  the  bank  had  an  interest."  In  this 
case  the  defendants  joined  in  the  challenge, 
as  they  had  the  right  to  do,  and  the  oil  com- 
pany can  avail  itself,  on  this  appeal,  of  the 
error  of  the  court  in  overruling  the  challenge. 
It  has  beei^  compelled  to  try  the  case  with  a 
juror  in  the  box  to  whom  it  had  objected  and 
who  was  incompetent  to  serve.  The  errone- 
ous ruling  of  the  judge  as  to  the  competency 
of  the  Juror  compels  us  to  order  a  new  trial 
In  the  appeal  of  the  oil  company. 
New  trial. 

BROWN,  J.,  did  not  sit 

Plaintiff's  Appeal. 

PER  CURIAM.  While  a  nonsuit  was  or- 
dered as  to  the  defendant  J.  D.  Barnes,  we 
award  a  new  trial  in  this  appeal,  without 
passing  upon  the  errors  assigned,  because  the 
liability  of  the  oil  company  depends  to  a 
great  extent  upon  the  liability  of  Barnes,  and 
vice  versa.  For  this  reason  the  case  must  be 
tried  again  as  to  both  defendants,  upon  prop- 
er issues,  and  with  correct  Instructions  as  to 
the  liability  of  the  defendants,  or  either  of 
them,  according  as  the  facts  may  appear. 

New  trial. 

BROWN,  J.,  did  not  sit 


(150  N.  C.  718) 
MURCHISON   NAT.  BANK  v.  DUNN  OIL 
MILLS  CO. 

(Supreme  Court  of  North  Carolina.     May  21, 
1909.) 

1.  Banks  and  Banking  (§§  156, 159*)— Dkafts 
—Collections—Stopping  Payment. 

As  against  the  payee  of  a  draft,  a  bank 
which  is  merely  the  drawer's  agent  for  collec- 
tion, as  shown  by  its  aniform  custom,  while 
giving  him  credit  for  the  amount  of  such  drafts, 
and  allowing  him  to  draw  against  the  same,  to 
charge  them  back  to  him  if  they  are  not  paid, 
he  has  the  right  to  arrest  payment  of  the  draft. 
[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  §|  156,  159.*] 

2.  Bills  and  Notes  (S  863*)  — Bona  Fide 
pubchaseb. 

Though  the  payee  of  a  draft,  a  hank,  is 
merely  the  drawer's  agent  for  collection,  yet,  this 
not  appearing  on  the  face  of  the  draft,  the  draw- 
er may  not  arrest  payment  thereof  as  against 
one  who  in  due  course  becomes  purchaser  thereof 
for  value  and  without  notice,  and  having  done 
so  is  liable  to  such  purchaser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  S  368.*] 

8.  Bills   and  Notes   (S   853*)— Bona   Fide 

PuBCHASEB— Value. 

By  express  provision  of  Revisal  1905,  S 
2173^  in  regard  to  negotiable  instruments,  an 
existing  indebtedness  constitutes  value,  so  that 
such  a  consideration  makes  a  purchaser  a  holder 
for  value. 

[Bid.  Note.— For  other  cases,  see  Bills*  and 
Notes,  Cent.  Dig.  §{  898-903%,  906,  907;  Dec. 
Dig.  {  353.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;   Lyon,  Judge. 

Action  by  the  Murchlson  National  Bank 
against  the  Dunn  Oil  Mills  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

There  was  evidence  tending  to  show:  That 
on  February  4,  1904,  defendant  company 
drew  a  draft  in  words  and  figures  as  follows: 
"$286.00.  Dunn,  N.  C,  February  4*  1904. 
Dunn  Oil  Mills  Company.  Three  days  sight 
pay  to  the  order  of  Merchants'  &  Farmers' 
Bank,  Dunn,  N.  C,  two  hundred  and  eighty- 
six  and  00-100  dollars.  Invoice  No.  1072. 
January  13, 1904.  Value  received  and  charge 
the  same  to  account  of  Dunn  Oil  Mills  Com- 
pany. M-cD.  Holliday,  Treasurer.  To  O.  E. 
Adams  &  Co.,  Four  Oaks,  N.  a  No.  576." 
Said  draft  contained  the  following  added 
words  and  indorsement  across  the  end  of  face: 
"No  protest.  Tear  this  off  before  presenting." 
Also  on  the  face  stamped  thereon  the  follow- 
ing words:  "Cash  item.  Do  not  hold.  If 
not  paid  on  presentation  return  at  once."  On 
the  back  thereof :  "Pay  to  the  order  of  any 
bank  or  banker.  Merchants'  &  Farmers' 
Bank,  Dunn,  N.  O.  V.  L.  Stephens,  Cashier." 
The  added  entries  on  the  face  of  the  piaper 
were  made  by  plaintiff  bank  after  receipt  of 
same  from  the  Dunn  Bank.  That  this  paper 
was  drawn  pursuant  to  a  custom  and  under- 
standing between  defendant  company  and  the 
Merchants'  &  Farmers'  Bank  of  Dunn  that 
amount  was  to  be  entered  subject  to  check. 


•For  other  cases  see  same  topic  ana  section  NUMBER  in  Dec  ft  Am.  Digs.  1907  to  data^  A  Reporter  ladexea 
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and  charged  back  In  case  same  was  not  paid 
or  collected.  That  this  draft,  indorsed  as 
stated,  was  forwarded  to  plaintiff  bank  on 
February  4th,  and  entered  as  cash  item  to 
credit  of  Merchants'  &  Farmers'  Bank,  sub- 
ject to  check. 

There  was  evidence,  on  the  part  of  plain- 
tiff, tending  to  show  that,  under  this  indorse- 
ment, the  plaintiff  bank  became  the  owner 
outright  of  the  dra'ft,  and  the  holder  of  same 
in  due  course.  There  was  also  evidence,  on 
the  part  of  defendant,  tending  to  show  that 
the  draft  was  forwarded  to  plaintiff  bank  for 
collection,  and  under  an  arrangement  that 
same  was  to  be  charged  back  against  the 
Merchants'  Bank  in  case  same  was  paid  or 
collected.  The  evidence  further  tends  to 
show:  That  the  Merchants'  &*  Farmers' 
Bank,  the  original  payee  of  the  draft,  failed 
on  or  about  February  9,  1904,  owing  the  de- 
fendant company  a  large  balance,  over  $6,- 
000,  and  that  at  the  time  this  Indorsement 
to  plaintiff  bank  was  made,  and  during  the 
entire  period  covered  by  this  transaction,  the 
Merchants'  &  Farmers'  Bank  was  largely  In- 
debted to  plaintiff  bank,  to  the  amount  of 
some  thousand  dollars,  and  was  so  indebted 
at  the  time  of  the  failure ;  that  C.  R.  Adams 
&  Co.,  the  drawee,  was  Indebted  to  the  de- 
fendant to  the  amount  of  the  draft,  and  pay- 
ment of  same  was  stopped  by  defendant  after 
failure  of  Merchants'  &  Farmers'  Bank,  and 
amount  was  recharged  to  Adams  on  May  29, 
1904. 

On  issues  submitted,  the  Jury  rendered  the 
following  verdict:  "(1)  Is  plaintiff  the  own- 
er of  the  draft  sued  upon?  Answer:  Yes. 
(2)  What  amount,  if  any,  Is  the  defendant  in- 
debted to  plaintiff  on  account  of  draft  sued 
on?  Answer:  $286."  There  was  Judgment 
on  the  verdict  for  plaintiff,  and  defendant 
excepted  and  appealed. 

J.  0.  Clifford,  J.  D.  Bellamy  &  Son,  Woodus 
Kellum,  and  Godwin  &  Townsend,  for  appel- 
lant Rountree  &  Carr  and  E.  K.  Bryan,  for 
appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  Where  a  draft  or  bill  is  transferred 
to  a  bank  by  restrictive  Indorsement  as  "for 
deposit"  or  "for  collection,"  the  Instrument 
is  taken  and  held  by  the  bank  as  agent  for 
the  indorser  and  for  the  purpose  indicated 
and  subject  to  the  right  of  the  Indorser  to  ar- 
rest payment  or  divert  the  proceeds  in  the 
hands  of  any  Intermediate  or  subagent  who 
has  taken  the  paper  for  like  purpose  and 
affected,  by  the  restriction.  Boykln  v.  Bank, 
118  N.  O.  566,  24  S.  B.  357;  Bank  v.  Hubble, 
117  N.  Y.  384,  22  N.  B.  1031,  7  L.  R.  A.  852, 
15  Am.  St  Rep.  515;  Balback  v.  Frellng- 
huysen  (a  C)  16  Fed.  675;  Tyson  &  Rawles 
V.  Bank,  77  Md.  412,  26  Atl.  520,  28  L.  R.  A. 
161.  And  the  drawer  of  a  draft,  who  ordi- 
narily stands  towards  subsequent  parties  as 
a  general  Indorser,  may  by  appropriate  words 
appearing  upon  the  paper,  or  by  agreement 


dehors  the  Instrument,  and  as  to  persons 
affected  with  notice,  likewise  restrict  his  ob- 
ligation, and  retain  the  right  to  arrest  pay- 
ment Eaton  &  Gilbert  on  Commercial  Paper, 
p.  405,  and  note  7.  And  this  right  of  the  In- 
dorser, or  drawer,  is  not  affected  by  the  fact 
that  the  amount  of  such  drafts  are  usually 
entered  subject  to  check,  where  It  is  shown 
to  be  the  custom  or  agreement  to  charge  back 
such  amount  against  the  depositor  In  case 
the  paper  is  not  paid  on  presentation,  or  de- 
duct the  same  from  the  next  deposit  This 
doctrine  is  Illustrated  and  well  sustained  in 
the  opinion  of  this  court  In  Packing  Co.  v. 
Davis,  118  N.  0.  548,  24  S.  E.  365,  In  which 
it  was  held  as  follows :  **{!)  A  negotiable  in- 
strument deposited  In  a  bank.  Indorsed  *for 
collection,'  remains  the  property  of  the  de- 
positor, and  the  same  rule  holds  when  the 
written  Indorsement  appears  unrestricted; 
but  as  a  matter  of  fact  (evidenced  by  express 
collateral  agreement  or  a  tadt  understand- 
ing to  be  reasonably  Inferred  from  the  course 
of  dealing  between  the  bank  and  Its  deposi- 
tor), the  Instrument  Is  taken  by  the  bank,  not 
as  a  purchase,  but  for  collection  simply.  (2) 
The  fact  that  a  bank  has  given  a  depositor 
credit  for  the  amount  of  a  negotiable  Instru 
ment,  regularly  Indorsed,  Is  not  conclusive 
evidence  that  the  bank  had  porchaaed  the 
paper  and  was  not  a  mere  bailee  thereof.  (3) 
When  a  bank  habitually  credits  a  depositor's 
account  with  negotiable  Instruments  Indorsed 
to  It  by  depositor,  giving  permission  to  the  de- 
positor to  draw  against  such  credits,  but. 
charges  up  to  the  depositor  all  such  papers 
as  are  not  paid  on  presentation,  or  deducts 
such  items  from  the  next  deposit  such  a 
course  of  dealing  stamps  the  transaction, 
with  reference  to  the  title  to  instruments  so 
Indorsed,  as  being  unmistakably  a  bailment 
for  collection  simply,  and  no  greater  title  is 
vested  in  the  bank." 

Where  the  restrictive  nature  of  the  indorse- 
ment appears  by  proper  entry  upon  the  paper, 
this  right  of  the  drawer  or  indorser,  so  dear- 
ly stated  In  this  opinion,  can  be  made  effect- 
ive in  the  hands  of  any  holder,  and  through 
any  number  of  subsequent  indorsements  for, 
as  said  by  Knowlton,  J.,  in  Freemans  Bank 
V.  Natural  Tube  Works,  151  Mass.  417,  24  N. 
E.  779,  8  L.  R.  A  42,  21  Am.  St  Rep.  461 : 
"An  unbroken  succession  of  such  indorse- 
ments would  indicate  that  each  Indorser  was^ 
acting  by  direction  of  the  next  preceding  in* 
dorser,  who  was  himself  an  agent  of  the  own- 
er for  whom  the  collection  was  to  be  made.'* 
And  where  it  arises  by  reason  of  facts  de- 
hors the  Instrument  it  can  be  made  available 
as  between  the  original  parties  and  subse- 
quent Indorsees  who  take  for  collection  only, 
or  who  take  with  notice  of  the  original  re- 
strictive agreement  unless  and  until  the  in- 
strument is  acquired  by  a  holder  in  due 
course.  Where,  however,  the  rights  of  a  re- 
strictive indorsee  or  drawee  of  a  draft  must 
rest  in  facts  dehors  the  instrument,  and  the^ 
draft  has  been  drawn  in  the  usual  form  for 
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circulation  as  a  negotiable  instmment,  and 
has  been  acquired  by  a  ''holder  in  dne 
course,"  such  drawee  or  indorsee  may  be 
held  responsible  to  such  holder,  for  though 
his  agent  for  collection  or  deposit,  as  the 
case  may  be,  has  exceeded  his  power,  he  has 
acted  within  the  apparent  scope  of  his  au- 
thority, and  this  on  the  recognized  principle 
"that,  when  one  of  two  persons  must  suffer 
by  the  fraud  or  misconduct  of  another,  he 
first  who  reposes  the  confidence  or  by  his 
negligent  conduct  makes  It  possible  for  the 
loss  to  occur  must  bear  the  loss."  Rollins  v. 
Ebbs,  138  N.  C.  140,  50  S.  B.  577 ;  Railroad 
V.  Kitchin,  91  N.  C.  39;  Vass  v.  Rlddick,  89 
N.  O.  0.  And  see  Ditch  v.  Bank  of  Baltimore, 
79  Md.  102,  29  Atl.  72,  138,  23  L.  R.  A,  164, 
47  Am.  St  Rep.  375. 

In  the  case  before  us,  and  under  the  prin- 
ciples stated,  the  right  of  defendant  to  arrest 
the  payment  of  this  draft  as  against  the 
Merchants'  &  Farmers'  Bank  of  Dunn  is 
clear.  There  is  also  abundant  testimony  on 
the  part  of  defendant  tending  to  establish 
such  right  against  the  plaintiff  bank,  the  Mur- 
chison  National  Bank  of  Wilmington.  There 
was  evidence,  however,  on  the  part  of  plain- 
tiff, tending  to  show  that  plaintiff  bank  ac- 
quired and  holds  this  draft  as  purchaser  for 
value  and  without  notice;  the  existing  in- 
debtedness constituting  value  by  express  pro- 
vision of  statute.  Revlsal  1905,  S  2173 ;  Man- 
ufacturing Co.  Y.  Summers,  143  N.  O.  103, 
66  S.  E.  522.  See  evidence  of  J.  V.  Grainger, 
Record,  p.  18.  The  case  then  was  properly 
made  to  depend  on  the  question  thus  pre- 
sented— whether  plaintiff  was  the  holder  of 
the  draft  in  due  course — and  this  question  the 
Jury  have  resolved  in  plaintiff's  favor.  Un- 
der a  full  and  comprehensive  charge,  every 
position  available  to  defendant  on  the  testi- 
mony, and  under  these  authorities,  was  sub- 
mitted for  consideration,  and  we  find  no  re- 
versible error  In  the  record. 

No  error. 

BROWN,  J.,  did  not  sit 
aw  N.  0.  788)  -=■ 

ASHBVILLD  SUPPLY  &  FOUNDRY  CO.  v. 
MACHIN  et  al. 

(Supreme  Court  of  North  Carolina.     May  25, 
1909.) 

1.  Appeal  and  Ebbob  (§  263*)— BxcEPnoN&— 

INSTBUCTIONS  —  SUFTICIEWCT      OF      EXCEP- 
TIONS. 

While  it  is  the  better  practice  to  except  to 
an  instmction,  the  propriety  of  the  charee  is 
sufficiently  presented  by  exceptions  to  the  admis- 
sion of  evidence  touching  the  matter  to  which 
the  instruction  relates  and  by  motion  for  a 
judgment  upon  the  evidence. 

[Ed.  Note.~Por  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1516,  1517;  Dec  Dig.  S 
26a.*] 

2.  Estoppel  (§  75*)  —  Estoppel  in  Pais  — 

OWNEBSHIP  OF  PBOPEBTY. 

The  true  owner  of  personal  proi>erty  may 
be  estopped  by  his  acts  and  declarations  from 


asserting  his  title  as  against  a  purchaser  from 
one  having  no  title. 

[Ed,    Note.~For   other   cases,    see   Estoppel, 
Cent.  Dig.  »  192-195;   Dec  Dig.  |  75.*] 

3.  Attorney  and  Client  (§  86*)— Authority 
OF  Attorney  —  Implied  Authority  —  Ad- 
missions. 

Plaintiff's  attorney,  in  an  action  to  recover 
possession  of  property,  waa  not  authorized  to 
disclaim  plaintiff's  title  to  the  property  at  a 
bankmptcv  sale  of  the  property  as  belonging  to 
one  to  whom  defendant  turned  it  over  after 
plaintiff's  judgment  for  possession  was  rendered, 
and  hence  his  declarations  were  not  admissible 
to  affect  plaintiffs  title. 

[Ed.  Note.—For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  §  156 ;    Dec  Dig.  S  86.*] 

4.  Corporations  (§  399*)  — Officers— Au- 
thority—<7ENeral   Manager. 

The  authority  of  the  general  manager  of 
a  corporation  depends  largely  upon  the  particu- 
lar facts  of  each  case,  considered  in  view  of  the 
general  principle  that  bis  implied  authority  is 
limited  to  those  things  which  are  incidental  to 
the  usual  corporate  business,  or  to  that  branch 
of  it  intrusted  to  his  management. 

[Ed.  Note.—For  other  cases,  see  Corporations, 
Cent.  Dig.  n  1602,  1603;    Dec  Dig.  J  399.*] 

5.  Corporations  (J  422*)  —  Authority  op 
Corporate  Officers— Oenebal  Manages. 

The  general  manager  of  a  corporation  was 
not  authorized,  by  virtue  of  his  position,  in  the 
absence  of  any  showing;  of  special  authority, 
to  disclaim  the  corporation's  right  and  title  to 
property  at  a  bankruptcy  sale  of  the  property 
as  belonging  to  one  to  whom  defendant  turned 
it  over  after  judgment  for  possession  was  ren- 
dered   for   the   corporation. 

[Ed.  Note.—For  other  cases,  see  Corporations, 
Cent.  Dig.  S  1690;    Dec.  Dig.  §  422.*] 

6.  Bankruptcy  (§  268*)  —  Sales  —  Duty  op 
Purchasbb  —  Ownership  of  Property— 
Knowledge. 

The  purchaser  at  a  bankrupt  sale  must 
take  notice  that  nothing  is  sold  except  the 
bankrupt's  interest. 

[B>J.  Note.—For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §  377;   Dec  Dig.  S  26a*] 

7.  Execution  (|  272*)— Notice  of  Owner- 
ship—Knowledge BY  Purchaser. 

The  purchaser  at  an  execution  sale  must 
take  notice  that  nothing  is  sold  except  the  in- 
terest of  defendant  in  execution. 

[Ed.   Note.—For  other  cases,  see  Execution, 
Cent.  Dig.  S  781 ;    Dec  Dig.  |  272.*] 

8.  Judgment  (§  181*)--On  Motion  —  Suffi- 
ciency OF  EJVIDENCE. 

Where,  in  an  action  to  recover  property, 
there  was  no  evidence  that  plaintiff  had  estopped 
itself  from  claiming  title  if  improper  evidence 
offered  for  that  purpose  was  excluded,  a  mo- 
tion for  a  iudgment  for  plaintiff  should  have 
been  allowed. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  343;    Dec  Dig.  |  181.*] 

9.  Costs  (8  264*)  — On  Appeal  — Cost  op 
Pleading. 

Where  the  settlement  of  a  case  was  neces- 
sarily delayed  for  two  years  after  trial,  and 
the  trial  judge  stated  in  settling  the  case  that, 
while  he  believed  the  record,  contained  unneces- 
sary evidence,  it  was  impossible  to  eliminate 
such  evidence  in  the  time  allowed  to  send  up 
the  record,  and  it  was  impossible  for  the  Su- 

Sreme  Court  to  separate  the  unnecessary  evi- 
ence,  a  motion  to  tax  the  cost  of  sending  up 
and  printing  the  testimony  against  appellant  on 
reversal  will  be  denied. 

[ESd.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §1  1004,  1007;    Dec  Dig.  |  264>] 


•For  other  cases  set  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indwces 


888 


64  SOUTHEASTERN  REPORTEB. 


(N.a 


10.  Costs  (|  236^  — Oif  Appeal  — Unneces- 
8ABT  Matter  in  Record. 

Where  evidence  irreleyant  to  the  ezcep- 
nons  is  included  in  the  record  on  appeal,  costs 
maj  be  awarded  against  appellant  on  reversal 

[E}d.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  S§  968-971 :   Dec  Dig.  S  2o6.*] 

Appeal  from  Superior  Court,  Buncombe 
Cotmty;   Cooke,  Judge. 

Action  by  the  Aabeville  Supply  &  Foundry 
Company  against  John  Machin  and  others. 
From  a  Judgment  in  part  for  defendants, 
plaintiff  appeals.    Reversed. 

The  record  discloses  the  following  facts. 
In  regard  to  which  there  is  no  controversy: 
One  D.  S.  Russell  was,  on  and  prior  to  Sep- 
tember 21,  1900,  the  owner  of  one  Junior 
Westinghonse  Engine  No.  629,  two  band 
wheels,  and  one  60  H.  P.  boiler,  witb  the 
fixtures  attached  thereto.  On  or  about  said 
date  he  entered  into  a  contract  with  the  de- 
fendants Machin  and  others,  trading  under 
the  firm  name  and  style  of  the  *'Ottalay  Nov- 
elty Company,"  to  sell  said  company  said 
engine,  boiler,  and  machinery  at  the  price 
of  $450  cash,  which  amount  was  to  be  paid 
to  the  plaintiff  the  Asheville  Supply  &  Foun- 
dry Company  for  the  benefit  and  an  account 
of  said  Russell.  Pursuant  to  the  terms  of 
the  contract,  the  engine  and  boiler  were 
turned  over  to  the  purchasing  company  to 
enable  it  to  malse  certain  tests  of  the  boiler. 
The  defendant  company  failed  to  comply 
with  its  contract  or  to  return  the  property. 
The  Asheville  Supply  &  Foundry  Company 
and  Russell  at  the  November  term,  1900, 
brought  this  action  for  the  purpose  of  recov- 
ering possession  of  the  property.  At  the  in- 
stitution of  the  a^^ion,  plaintiffs  obtained  an 
order  for  the  imnicdiate  delivery  of  the  prop- 
erty, and  defendant  company  executed  an 
undertaking  with  O.  D.  Revell  as  surety  for 
its  forthcoming,  if  the  final  judgment  so  di- 
rected. At  the  September  term,  1901,  the 
defendants  having  failed  to  file  an  answer, 
judgment  was  rendered  by  default  against 
defendants  and  for  plaintiffs  adjudging  them 
to  be  the  owners  of  the  property  and  entitled 
to  the  immediate  possession  thereof.  The 
cause  was  retained  for  the  purpose  of  as- 
sessing damages  for  the  detention  and  de- 
terioration. It  was  further  adjudged  that, 
if  possession  could  not,  for  any  reason,  be 
had,  the  plaintiffs  recover  of  the  surety  on 
the  undertaking  the  sum  of  $900  to  be  dis- 
charged by  the  payment  of  such  amount  as 
should  be  assessed  by  the  jury  as  the  value 
of  the  property  and  damages.  The  plaintiffs 
did  not  immediately  take  out  execution  for 
the  delivery  of  the  property.  The  defend- 
ants Machin  and  Atkins  delivered  it  to  the 
Asheville  Woodworking  Company,  a  corpora- 
tion in  which  they  and  said  O.  D.  Revell 
were  stockholders.  This  corporation  was 
Adjudged  bankrupt,  and  the  property  went 
Into  the  possession  of  Mr.  Whitson,  trustee. 


On  September  1,  1902,  the  said  trustee  sold 
all  of  the  property  of  the  Asheville  Wood- 
working Company,  including  the  engine  and 
boiler  in  controversy,  at  public  auction,  when 
it  was  purchased  by  W.  H.  Westall,  who  took 
immediate  possession.    On  January  20,  1903, 
an  execution  was  issued,  at  the  suggestion 
of  Revell,  upon  the  judgment  of  the  Ashe- 
ville Supply  &  Foundry  Company  to  the  sh»- 
iff  of   Buncombe   county,   directing   him   to 
take  possession  of  the  property  and  deliver 
it  to  the  plaintiffs.    The  sheriff,  J.  H.  Reed, 
took  the  property  into  his  possession,  where- 
upon   W.    H.    Westall    brought    an    action 
against  the  said  sheriff,   claiming  that  he 
was  the  owner,  and  demanding  possession, 
and  took  possession  thereof.    Defendant  Reed 
filed  an  answer  denying  that  the  plaintiff 
Westall  was  the  owner  of  the  property.    On 
September  28,  190i,  the  defendants   in  the 
original  action,  together  with  O.  D.  Revell, 
the  surety  on  the  undertaking,  filed  a  sup- 
plemental answer,  in  which  they  alleged  the 
facts  herein  set  forth,  and  further  alleged: 
**That  the  defendants  are  informed  and  be- 
lieve that  at  said  sale  of  the  property  of  the 
Asheville   Woodworking   Company    by   said 
trustee  in  bankruptcy  the  plaintiffs  in  said 
action  in  person  and  by  attorney  appeared 
at  said  sale,  and  a  question  being  raised  as 
to  whether  or  not  the  said  sale  by  the  said 
trustee  in  bankruptcy  would   pass  a  good 
title  to  the  property  described  in  the  com- 
plaint herein,  the  said  plaintiffs  and  their 
said  attorney  publicly,  and  in  the  hearing  of 
those  persons  then  and  there  assembled,  an- 
nounced and  declared,  in  substance,  that  the 
plaintiffs  in  this  case  had  no  claim  to  the 
property  described  in  the  complaint  herein, 
and  did  not  own  the  same,  and  did  not  ex- 
pect to  contest  the  title  thereto,  and  the  pur- 
chaser at  said  bankrupt  sale  would  acquire 
a  good  title  to  said  property  freed  and  dis- 
charged from  all  other  claims  of  the  plain- 
tiffs in  this  action.    And  the  defendants  fur- 
ther say  that  they  are  advised  and  believe 
that  the  said  Westall,  relying  upon  the  said 
statements  of  the  plaintiffs  and  their  attor- 
ney, bid  off  the  said  property  of  said  bank- 
rupt sale  in  good  faith,   believing  that   he 
would  get  a  good  title  thereto,  and  that  the 
said  W.  H.  Westall  now  claims  the  title  to 
said  property  by  virtue  of  said  conduct  of 
the  plaintiffs  at  said  sale.     And  these  de- 
fendants further  say  that  they  are  advised, 
informed,  and  believe  that  the  said  plain- 
tiffs, by  the  reason  of  their  conduct  herein- 
before set  forth,  are  estopped  to  recover  the 
possession   of   said   property   or   the  value 
thereof  from  these  defendants,  since   they 
have,  by  their  conduct,  put  it  beyond   the 
power  of  the  defendants,  or  O.  D.  Rerell, 
their  surety,  to  deliver  the  possession  of  said 
property  to  said  plaintiffs.    And  the  defend- 
ants further  say  that  they  are  advised,  in- 
formed, and  believe  that  said  W.  H.  Westall 
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Is  a  necessary  party  to  this  actloiL  The  de- 
fendants further  aver  that  by  reason  of  the 
jicts,  conduct,  and  disclaim  of  title  by  the 
plaintiffs  as  recited  In  paragraph  8  aboye, 
und  their  refusal  to  take  possession  of  said 
property,  O.  D.  Revell,  the  surety  on  the  de- 
fendants* replevin  bond,  is  forever  released 
■and  discharged  from  all  liability  on  said 
bond." 

An  order  was  made  making  Westall  a  par- 
ty to  the  original  action.  The  two  cases 
were  consolidated  and  brought  to  trial.  The 
Jury  found,  upon  Issues  submitted  to  them: 
"(1)  That  at  the  time  of  the  sale  of  the 
property  in  controversy  by  Whitson,  trustee 
in  bankruptcy,  it  belonged  to  the  plaintiffs 
Asheville  Supply  &  Foundry  Company  and 
D.  S.  Russell.  (2)  That  Whitson,  trustee,  at 
the  time  of  the  sale,  had  no  title  to  the  prop- 
erty. (3)  That  D.  S.  Russell  had  been  paid 
for  his  interest  in  the  property  by  the  Ashe- 
ville Supply  &  Foundry  CJompany.**  The  fol- 
lowing additional  issues  in  regard  to  which 
there  was  controversy  were  submitted  to  the 
jury:  "(5)  Were  the  acts  and  conduct  of 
the  plaintiffs  in  said  original  claim  and  de- 
livery action,  or  either  of  them,  on  the  day 
of  the  sale  by  Whitson,  trustee,  such  as  to 
estop  him  or  it  from  claiming  any  further 
title  or  interest  In  the  boiler  and  engine  sold 
by  Whitson,  trustee,  at  said  sale?  (6)  Did 
plaintiffs  in  said  original  claim  and  delivery 
action,  or  either  of  them,  by  his  or  its  con- 
duct or  acts  on  the  day  of  the  sale  by  Whit- 
son, trustee  in  bankruptcy,  by  his  or  its  con- 
duct or  acts,  release  the  surety,  O.  D.  Revell, 
from  further  liability  on  the  replevin  bond, 
executed  by  said  Revell  on  the  23d  day  of 
September,  1900?  (7)  Did  W.  H.  Westall  ac- 
quire good  title  to  the  said  property  by  his 
purchase  at  the  sale  by  Whitson,  trustee  in 
bankruptcy,  by  reason  of  the  waiver  or  es- 
toppel of  said  plaintiffs  in  said  original  claim 
and  delivery  action,  or  either  of  them,  to 
thereafter  claim  said  property,  to  wit,  boiler 
and  engine?"  At  the  dose  of  all  of  the  evi- 
dence, *'Mr.  Bourne  moves  the  court  for  judg- 
ment in  behalf  of  the  Asheville  Supply  & 
Foundry  Company  and  D.  S.  Russell  against 
Machin  and  Atkins,  and  the  surety  on  their 
bond  in  claim  and  delivery,  for  the  sum  of 
$460,  with  interest  thereon  from  the  date  of 
the  seizure  of  the  property."  Motion  over- 
ruled, and  exception  allowed.  This  motion 
was  based  upon  all  of  the  evidence  intro- 
duced in  the  case  and  the  record  of  the  con- 
solidated cases.  The  court  Instructed  the 
jury  that,  if  they  believed  the  evidence,  they 
should  answer  the  fifth  issue,  **Yes."  The 
court  answered  the  sixth  and  the  seventh  is- 
sues, "Yes>"  upon  the  comhig  in  of  the  ver- 
dict— to  all  of  which  no  exception  was  taken. 
The  court  rendered  judgment  upon  the  ver- 
dict against  the  plaintiffs,  except  as  to  a 
small  amount  for  damage  not  material  to 
this  appeal.  Plaintiff  the  Asheville  Supply 
St  Foundry  Company  excepted  and  appealed. 


Davidson,  Bourne  &  Parker,  for  appellant 
J.  D.  Murphey,  for  appellee  ReveU.  Moore 
&  Rollins,  for  appellee  Westall. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  The  trial  of  this  case  took  quite  d 
wide  range,  and  the  record  comes  to  this 
court  in  a  somewhat  confused  condition. 
Much  of  the  testimony  and  a  number  of  the 
exceptions  are  rendered  immaterial  by  the 
elimination  of  Russell,  one  of  the  original 
plaintiffs,  by  the  verdict  of  the  jury  in  find- 
ing that  his  interest  in  the  property  passed 
to  his  coplaintiff,  the  Asheville  Supply  & 
Foundry  Company.  The  jury  having  found 
that  the  title  to  the  inroperty  was,  prior  to 
the  sale  by  Whitson,  trustee,  in  the  Ashe- 
ville Supply  &  Foundry  Company,  the  sole 
question  is  whether  this  corporation  has  lost 
or  been  deprived  of  Its  title  by  what  occur- 
red at  the  time  of  the  sale  by  Whitson,  trus- 
tee. There  Is  no  suggestion  that  it  has  sold 
the  property  or,  by  any  contract,  parted  with 
its  title.  It  is,  however,  alleged  in  the  sup- 
plemental answer  and  testimony  Introduced 
to  sustain  the  contention,  that  it  has  lost  its 
title  by  way  of  estoppel  in  pais.  His  honor, 
being  of  the  opinion  that,  if  the  evidence 
bearing  upon  this  issue  was  believed  by  the 
jury,  they  should  answer  it  in  the  affirma- 
tive, so  instructed  them.  The  contention  of 
the  plaintiff  corporation  to  the  contrary, 
while  not  presented  by  an  exception  to  the 
charge,  is  presented  by  exceptions  to  the 
admission  of  the  evidence  and  by  motion  for 
judgment  upon  the  whole  of  the  evidence.  It 
would  have  been  better  practice  to  have  ex- 
cepted to  the  instruction  on  the  fifth  issue, 
but  we  think  its  other  exceptions  fairly 
present  its  contentions.  The  answers  to  the 
sixth  and  seventh  issues  are,  as  his  honor 
held,  dependent  upon  the  correctness  of  the 
instruction  upon  the  fifth.  Hence  the  ques- 
tion upon  which  the  decision  of  the  appeal 
must  rest  is  whether  his  honor  correctly  ad- 
mitted and  interpreted  the  evidence  relevant 
to  the  alleged  estoppel.  It  is  unquestionably 
true,  and  quite  elementary,  that  title  to 
property  may  pass  or  at  least  the  true  owner 
may  be  precluded  from  asserting  his  title, 
as  against  a  purchaser  from  one  having  no 
title,  by  conduct  which  comes  within  the 
definition  of  an  estoppel  in  pais.  In  Mason 
V.  Williams,  53  N.  C.  478,  it  appeared  that 
the  plaintiff  was  the  owner  of  an  engine, 
and  that,  at  a  sale  made  by  Pescud,  trustee, 
he  was  present,  and, -upon  the  statement 
being  made  in  his  hearing  that  Pescud's  title 
was  good,  made  no  objection  and  bid  on  the 
property.  It  was  purchased  by  defendant. 
Mason  thereafter  sued  him  for  the  property. 
The  court,  upon  an  agreed  state  of  facts, 
held  that  plaintiff  was  estopped.  Battle,  J., 
thus  states  the  contention  of  the  defendant: 
"The  argument  is  that  it  must  be  taken  ei- 
ther that  the  plaintiff  had  waived  his  title 
and  thereby  authorized  Pescud  to  sell  the 
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engine,  or  that  he  cannot  now  be  allowed  to 
assert  it,  because  It  would  be  a  fraud  upon 
the  defendant  to  permit  him  to  do  so."  The 
judgment  was  reversed  because  the  court  did 
not  submit  the  questions,  upon  which  the  es- 
toppel depended,  to  the  jury.  The  principle 
upon  which  the  rights  of  the  parties  depend- 
ed is  thus  stated  by  the  learned  justice: 
"When  one  purchases  a  chattel  from  one 
who  is  not  the  owner  of  it,  and  it  is  admit- 
ted by  the  parties,  or  found  by  the  jury,  as 
a  fact,  that  the  purchaser  was  induced  to 
make  the  purchase  by  the  declarations  and 
acts  of  the  true  owner,  the  latter  will  be 
estopped  from  impeaching  the  transaction.*' 
This  principle  lies  at  the  base  of  the  doc- 
trine of  estoppel  which,  as  said  by  Pearson, 
X,  In  Armfield  v.  Moore,  44  N.  C.  159,  '*lies 
at  the  foundation  of  all  fair  dealing  between 
man  and  man."  The  case  of  Mason  y.  Wil- 
liams came  before  this  court,  upon  a  second 
appeal,  and  is  reported  In  66  N.  0.  5Qi,  The 
court  below  (Barnes,  Judge)  charged  the 
Jury:  "That  if  the  evidence  satisfied  them 
that  the  defendant  was  induced  to  make 
the  purchase  by  the  declarations  or  acts  of 
the  plaintiff,  the  latter  would  be  estopped 
from  impeaching  the  transaction.**  The  ma- 
jority of  the  court  sustained  the  cbarge  and 
affirmed  the  judgment  for  the  defendant. 
Pearson,  C.  J.,  and  Dick,  J.,  dissented,  not 
from  the  language  of  the  instruction,  but 
from  its  application  to  the  facts,  and  Jus- 
tice Boyden  "concurred  in  the  principles  set 
out  in  the  dissent,  but  felt  bound  by  the  ver- 
dict of  the  jury." 

Oonceding,  for  the  purpose  of  this  discus- 
sion, that  the  language  used  by  Mr.  Bourne, 
the  attorney  for  plaintiff,  and  of  Mr.  Woody, 
comes  within  the  principle  of  Mason  v.  Wil- 
liams and  other  cases,  and  that,  if  they  or 
either  of  them  had  been  the  owners  of  the 
property,  the  'jury  would  have  been  justified 
in  finding  that  they  were  estopped,  the  ques- 
tion arises  whether  they  bore  such  relation 
to  the  corporation  as  entitled  them  or  ei- 
ther of  them  to  authorize  Whitson,  trustee, 
to  sell  its  property  or  to  make  it  a  fraud  up- 
on Westall  to  assert  its  title  against  him. 
Mr.  Bourne  was  counsel  at  the  time  of  the 
sale  for  plaintiff  corporation  and  for  Whit-' 
son,  trustee.  He  says:  "At  the  trustee's 
sale  I  attended  as  counsel  for  the  trustee. 
My  firm  was  general  counsel  for  the  Ashe- 
ville  Supply  &  Foundry  Company."  An  in- 
spection of  the  testimony  does  not  disclose 
that  Mr.  Bourne  had  any  other  or  further 
power  to  bind  his  clients  in  respect  to  the 
property  than  pertained  to  his  employment 
as  an  attorney  at  law.  We  do  not  find  that 
he  was  attorney  in  fact  Giving  therefore 
the  full  legal  Import  to  his  language  at  the 
time  of  the  sale  contended  for  by  defendant, 
and  conceding  that  it  was  sufficient,  as  a 
matter  of  law,  to  estop  him,  we  do  not  think 
It  could  have  such  effect  upon  the  rights  of 
his  client    He  certainly  had  no  authority  to 


sell  the  property  or  to  authorize  Whitson, 
trustee,  to  do  so.  "The  powers  of  an  at- 
torney are  to  be  determined,  in  a  large  meas- 
ure, from  the  purpose  of  his  employment 
He  has  an  Implied  authority  to  do  anything 
necessarily  Incidental  to  the  discharge  of  the 
purpose  for  which  he  was  retained,  but  be- 
yond this  his  power  ceases."  3  Am.  &  Eng. 
Enc.  345.  Iq  Moye  v.  CogdeU,  60  N.  C.  93, 
It  was  said:  "An  attorney  cannot  compro- 
mise his  client's  case  without  special  au- 
thority to  do  so,  nor  can  he  receive  in  pay- 
ment of  a  debt  due  his  client  anything  ex- 
cept the  legal  currency  of  the  country."  It 
was  held  in  that  case  that  an  attorney,  em- 
ployed to  collect  a  debt  by  judgment,  could 
not  release  the  Judgment  by  taking  a  draft 
at  60  days.  We  are  of  the  opinion  that  the 
evidence  of  Mr.  Bourne's  declarations,  at  the 
time  of  the  sale,  were  not  admissible  for  the 
purpose  of  affecting  plaintiff's  title,  nor,  aft- 
er being  admitted,  could  they  be  given  such 
effect  In  regard  to  Mr.  Woody's  authority 
to  bind  the  corporation,  there  Us  more  doubt. 
Mr.  Westall  says:  "He  is  the  manager  of 
the  Asheville  Supply  &  Foundry  Company, 
and  I  think  president,  but  I  am  not  sure. 
•  ♦  ♦  I  know  he  claimed  to  be  general 
manager,  managing  the  business."  Mr. 
Woody  was  dead  at  the  time  of  the  trial. 
It  seems  that  Mr.  Speed  was  president  of 
the  plaintiff  corporation.  In  the  affidavit  to 
the  complaint,  Mr.  Woody  describes  himself 
as  the  ''general  manager."  It  does  not  ap- 
pear what  his  duties  or  powers  are,  or  to 
what  extent  he  was  empowered  to  represent 
and  act  for  the  corporation  in  respect  to  the 
sale  of  this  property,  or  compromise  its 
rights  In  the  litigation.  The  extent  of  the 
power  of  the  general  manager  of  a  corpora- 
tion to  dispose  of  its  property,  out  of  the 
usual  course  of  its  business,  depends  largely 
upon  the  character  of  the  business,  the  char- 
ter, by-law,  etc.  We  could  not  say,  as  a 
matter  of  law.  In  the  absence  of  any  evi- 
dence upon  these  points,  that  he  had  such 
power.  Judge  Thompson  says  that  '*the 
general  manage  has  power  to  bind  the  cor- 
poration by  acts  done  in  the  ordinary  course 
of  its  business."  10  Cyc.  024.  In  Trent  v. 
Sherlock,  24  Mont  255,  61  Pac.  650,  it  is  held 
that  a  bill  of  sale  of  a  portion  of  the  mining 
company's  property  by  the  superintendent 
which  he  has  no  authority  to  make,  was  not 
prima  facie  binding  on  the  corporation  and 
did  not  tend  to  show  that  he  had  an  implied 
power  to  make  it  "His  implied  power  and 
authority  are  limited  to  do  only  those  things 
which  are  incident  to  the  usual  business  of 
the  corporation,  or  to  that  branch  of  it  in- 
trusted to  his  management  Such  general 
manager's  authority  is  as  broad  as,  and  no 
broader  than,  the  scope  of  his  employment 
and  agency  and  the  nature  of  the  corporal 
business."  2  Purdy's  Beach,  Private  Corp. 
1200.  It  is  impossible  to  do  more  than  lay 
down  and  apply  this  general  principle.    Each 
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case  iQToIyes  so  many  elements  peculiar  to 
itself  that  it  must  be  decided  in  the  light  of 
the  facts  disclosed,  guided  by  this  general 
principle.  Thus  considered,  we  do  not  find 
any  evidence  of  authority  in  Woody  to  at- 
tend the  sfile  by  Whitson,  trustee,  and,  by 
his  acts  and  declarations,  estop  the  plain- 
tiff corporation  from  asserting  title  to  its 
property  or  release  the  surety  from  his  lia- 
bility on  the  judgment 

The  plaintiff  had  successfully  prosecuted 
its  claim  to  the  property,  established  its  title 
in  an  action  in  which  defendants  made  no 
defense.  It  filed  no  answer  to  the  complaint 
For  reasons  apparent  on  the  face  of  the  rec- 
ord, the  cause  was  retained  for  final  Judg- 
ment against  the  bondsman.  The  amount  of 
his  liability  could  not  be  fixed  otherwise 
than  by  a  verdict  of  the  jury.  By  the  wrong- 
ful conduct  of  defendants  Machln  and  At- 
kins, the  property  was  put  in  the  possession 
of  a  corporation  of  which  they  and  Revell, 
the  surety,  were  the  principal  stockholders, 
and  in  this  way  passed  into  the  possession 
of  Whitson,  trustee  in  bankruptcy.  He  un- 
dertook to  sell  It,  together  with  the  other 
property  of  the  bankrupt  corporation.  It 
seems  that,  some  question  having  arisen  be- 
tween the  attorneys  present  at  the  sale,  Mr. 
'  Bourne  stated  that  his  clients  did  not  claim 
the  property  but  looked  to  the  bond  for  its 
value.  This  was  not  a  statement  of  any 
fact  which  bound  the  client,  but  rather  an 
opinion  of  Mr.  Bourne  as  its  attorney.  The 
fact  that  the  property  belonged  to  the  plain- 
tiff corporation  was  known  and  constituted 
the  basis  of  the  conversation.  No  fact  was 
concealed  or  misrepresented.  Every  person 
buying  at  a  bankrupt  sale,  as  at  one  made 
by  the  sheriff,  must  take  notice  that  nothing 
is  proposed  to  be  sold  except  the  interest  of 
the  bankrupt  or  the  defendant  In  the  execu- 
tion. We  do  not  think  that  the  plaintiff  cor- 
poration has,  by  any  officer  empowered  to 
act  for  it  either  authorized  Whitson,  trus- 
tee, to  sell  its  property,  or  done  anything 
which  makes  it  fraudulent  to  assert  its  title 
against  Westall.  This  is  the  test  of  defend- 
ant's claim  as  laid  down  in  Mason  v.  Wil- 
liams, supra. 

In  the  view  of  the  record  most  favorable 
to  defendants,  the  jury  should  have  been 
permitted  to  pass  not  only  upon  the  testimo- 
ny, but  make  such  reasonable  inferences  as 
should  be  drawn  therefrom.  In  Mason  v. 
Williams,  supra,  although  there  was  an 
agreed  state  of  facts,  this  court  held  that 
the  ultimate  decision  of  the  existence  of  the 
constituent  elements  of  an  estoppel  should 
have  been  submitted  to  the  jury.  This  view 
of  the  case  would  work  a  new  trial.  It  is 
evident,  however,  that  with  the  testimony 
in  regard  to  Mr.  Bourne's  and  Mr.  Woody's 
declarations  excluded,  as  we  think  they 
should  be,  there  would  be  nothing  to  go  to 
the  Jury  upon  the  fifth  issue.    The  motion 


for  Judgment,  made  by  plaintiff  should  have 
been  allowed.  The  cause  will  be  remanded 
to  the  superior  court  of  Buncombe,  with  di- 
rection to  set  aside  the  verdict  on  the  fifth, 
sixth  and  seventh  issues  and  render  Judg- 
ment upon  the  verdict  on  the  other  issues, 
fixing  the  value  and  damages  in  such  way 
as  the  parties  may  'agree  or  may  be  in  ac- 
cordance with  the  course  and  practice  of  the 
court. 

Defendants  moved  in  this  court  that  ap- 
pellant be  not  allowed  to  tax  defendants 
with  the  cost  of  sending  up  and  printing  the 
testimony.  It  appears  from  the  record  that 
the  case  on  appeal  was  not  sent  to  his  honor 
until  April  28,  1909;  the  cause  having  been 
tried  at  the  March  term,  1907.  His  honor 
made  the  following  statement  at  the  end  ol 
the  case  settled  by  him:  "This  is  the  case 
on  appeal  settled  by  me  at  Greenville,  N.  O., 
on  April  28^  1909.  I  am  now  inclined  to  th«» 
opinion  that  more  of  the  evidence  than  is 
necessary  is  in  the  case,  but  the  case  was 
tried  more  than  two  years  ago.  The  appel- 
lants have  sent  down  the  cases  on  appeal 
and  the  record  to  me  to-day.  While  I  am 
engaged  in  Pitt  court.  It  is  not  possible  for 
me  now,  in  the  time  allowed  on  the  appeal, 
to  go  up  for  the  approaching  term  of  the 
Supreme  Court  to  eliminate  what  may  be 
the  unnecessary  parts  of  the  evidence  which 
appears  to  be  the  only  objection  to  this 
statement.  It  is  better  to  send  it  up  as  It 
is,  or  to  avail  myself  of  the  right  to  refuse 
to  settle  the  case,  because  of  laches  in  the 
appellant,  and  I  elect  to  pursue  the  former 
course."  It  is  manifest  that  his  honor  could 
not,  after  two  years'  delay,  undertake  to  do 
more.  It  was  unfortunate  that  the  settle- 
ment of  the  case  was  delayed  so  long— there 
were  valid  reasons  for  the  delay.  It  would 
be  impossible  for  us  to  separate  such  part 
of  the  evidence  as  was  unnecessary  from 
that  which  was  so.  It  may  not  be  improper 
to  suggest  that,  while  the  stenographer  prop- 
erly took  notes  of  all  that  occurred  upon  the 
trial,  such  parts  as  have  no  relevancy  to  the 
exceptions  should  be  eliminated  from  the 
record  on  appeal. 

It  will  be  certified  to  the  superior  court 
of  Buncombe  county  that  there  is  error. 


(150  N.  C.  781) 
MERCANTILE   NAT.    BANK   v.   BENBOW 
et  al. 

(Supreme  Court  of  North  Carolina.     May  25, 
1909.) 

1.  HURBAND  AND  WiFB  (§  166*)— WIFB'S  SEP- 
ARATE Estate— Liabilities  Enforceable— 
C0I7SENT  OF  Husband. 

A  married  woman's  contract,  to  be  enforce- 
able against  her  personal  estate,  must  be  execut- 
ed with  the  written  assent  of  the  husband,  and 
the  contract  must  expressly  or  by  clear  intend- 
ment and  implication  create  a  specific  charge 
against  her  personalty. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  652.  653;  Dec  Dig.  S  166.*] 


•For  otlier  cases  see  same  topio  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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2.   HUSBARD    AND    WiFB    (§    166*)— COWTBAOTS 

OF  Married  Women— Validity. 

A  married  woman,  -  to  bind  her  real  prop- 
erty, must  execute  either  a  formal  conveyance 
or  some  writing  which  in  equity  may  be  charged 
on  her  separate  estate,  accompanied  by  the  writ- 
ten assent  of  her  husband  and  her  privy  exam- 
ination. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i§§  652,  653;  Dec.  Dig.  § 
166.*] 

8.   HUE^AND    AND    WiFK    (§    79*)— CONTRACTS 

OF  Married  Women— validitt. 
A  married  woman  is  incapable  of  making  a 
contract  of  any  sort,   and  her  attempted  con- 
tracts,   unless   authorized   by   the   statute,   are 
void. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  |  317;   Dec.  Dig.  S  79.*] 

4.  Husband  and  Wife  (§  164*)— Contracts 
OF  Married  Women— Necessity  for  Ex- 
pression OF  Intent  in  Written  Inrtbu- 
ment. 

A  married  woman  owned  atid  conducted  a 
store.      Through    her    husband    she    purchased 
goods,  and  in  payment  thereof  executed  notes 
signed  by  her  alone,  but  with  the  written  con- 
sent of  the  husband,  as  shown  by  letters.    The 
notes  did  not  expressly  or  impliedly  charge  her 
personal  estate.     Held,  that  the  notes  were  not 
enforceable   against   her,   though   she   owned   a 
separate  personal  estate  at  the  time  of  the  ex- 
ecution of  the  notes  and  at  the  time  of  the  trial. 
[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  643 ;   Dec.  Dig.  §  164.*] 
Clark,  C.  J.,  dissenting. 
Appeal  from  Superior  Court,  WUkes  Coun- 
ty;   Murphy,  Judge. 

Action  by  the  Mercantile  National  Bank 
against  Mrs.  L.  J.  Benbow  and  another.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed,  and  new  trial  ordered. 

Civil  action  tried  at  October  term,  1908,  of 
Wilkes  superior  court;  his  honor.  Judge 
Murphy,  presiding.  These  issues  were  sub- 
mitted, 

(1)  Is  the  feme  defendant  indebted  to  the 
plaintiff?  And,  if  so,  in  what  sum?  A. 
"Yes;  indebted  $163.20,  with  interest  from 
maturity." 

(2)  Were  the  acceptances  sued  on  signed  by 
the  feme  defendant  by  the  written  consent  of 
her  husband?    A.  "Yes." 

(3)  Did  the  feme  defendant  own  a  separate 
personal  estate  at  the  time  the  acceptances 
were  signed  and  suit  brought?  And,  if  so, 
how  much?    A.  "Yes;   from  $600  to  $800." 

(4)  Did  the  feme  defendant  own  a  separate 
personal  estate  at  the  time  of  the  trial?  And, 
If  so,  how  much?    A.  "Yes;    $13,000." 

His  honor  rendered  judgment  against  the 
feme  defendant,  Mrs.  Benbow,  upon  the  is- 
sues as  found,  directing  that  It  be  collected 
out  of  her  personal  estate  only.  The  said  de- 
fendant duly  excepted  and  appealed. 

C.  G.  Gilreath  and  H.  C.  Caviness,  for  ap- 
pellants, li.  M.  Lyon  and  Manly  &  Hendren, 
for  appellee. 

BROWN,  J.  The  feme  defendant  was  the 
owner  of,  and  conducting,  a  store  in  the  town 


of  Wilkesboro.  Through  her  husband  she 
purchased  certain  jewelry  from  Blxler  &  Co., 
and,  in  payment  therefor,  executed  six  prom- 
issory notes,  signed  by  herself  alone,  but  with 
the  written  consent  of  her  husband,  which 
was  found  by  the  jury  to  have  been  given  in 
certain  letters  appearing  in  the  record.  These 
notes  or  acceptances  were  assigned  to  the 
plaintiff  for  value,  and  before  maturity.  The 
complaint  declares  upon  the  notes,  and  asks 
for  a  judgment  against  the  feme  defendant 
only.  The  male  defendant  is  a  nominal  par- 
ty; no  relief  being  asked  against  him.  The 
form  of  all  the  notes  is  the  same,  to  wit: 
"Cleveland,  Ohio,  June  19, 1903.  Two  months 
after  date  pay  to  the  order  of  M.  F.  Bixler 
&  Company,  Limited,  the  sum  of  thirty-two 
dollars,  without  interest,  at  their  office  in 
Cleveland,  Ohio.  Mrs.  L.  J.  Benbow."  Ap- 
propriate prayers  for  instruction  and  excep- 
tions present  for  our  consideration  the  liabil- 
ity of  the  feme  defendant  upon  the  contract 
as  herein  set  out 

There  is  no  specific  charge  upon  her  per- 
sonal estate  contained  in  the  evidence  of 
debt  or  any  other  paper  writing  executed  In 
connection  therewith,  and  there  is  nothing 
in  the  writing  from  which  an  intent  to  charge 
her  separate  estate  may  be  implied.  That 
being  so,  we  think  the  ruling  of  the  court  be- 
low contravenes  the  principles  of  law  govern- 
ing the  executory  contracts  of  married  wo- 
men as  enunciated  in  numerous  decisions  of 
the  court  since  1875,  when  the  subject  was 
first  considered  in  Harris  v.  Jenkins,  72  N.  C. 
183.  and  Pippen  v.  Wesson,  74  N.  C  437. 
From  the  adjudged  cases  covering  a  period  of 
30  years  this  rule  of  law  may  be  deduced. 
In  order  that  a  married  woman  may  make  an 
executory  contract  enforceable  against  her 
personal  estate,  it  must  be  done  with  the 
written  assent  of  her  husband,  and  the  con- 
tract must  expressly  or  by  clear  intendment 
and  implication  create  a  specific  charge 
against  her  personal  estate.  In  order  that 
she  may  bind  her  real  property,  the  feme 
covert  must  execute  either  a  formal  convey- 
ance or  some  paper  writing  which  in  equity 
may  be  charged  upon  her  separate  estate,  ac- 
companied by  the  written  assent  of  her  hus- 
band and  her  privy  examination.  An  ex- 
ample of  the  latter  is  to  be  found  in  Ball  t. 
Pequln,  140  N.  C.  85,  52  S.  E.  410,  3  L.  R.  A. 
(N.  S.)  307.  In  the  Pippen  Case  this  court 
held  that  neither  the  Constitution  nor  statute 
law  of  the  state  conferred  upon  a  married 
woman  any  power  to  enter  into  an  executory 
contract,  except  in  the  specific  instances  men- 
tioned in  the  statute,  now  section  2094,  Re- 
visal  1905.  Since  that  case,  in  a  long,  un- 
broken line  of  decisions,  this  court  has  held 
that  a  married  woman  is  incapable  of  mak- 
ing a  contract  of  any  sort,  and  that  her  at- 
tempted contracts,  unless  such  as  are  aa- 
thorized  by  the  statute,  are  void.  These  de- 
cisions have  been  repeated  and  reafl3rmed  so 
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often  by  this  court  that  In  Ball  v.  Pequln, 
supra,  they  are  regarded  by  Mr.  Justice  Con- 
nor as  "controlling  decisions,"  who  refers  to 
them  in  these  words:  "In  the  absence  of 
controlling  decisions  to  the  contrary,  we 
should  unanimously  hold  that  she  could  make 
all  manner  of  contracts  with  the  written  as- 
sent of  her  husband,  and  that  for  a  breach  of 
them  her  property  was  liable  as  If  she  were 
a  feme  sole." 

This  subject  has  been  so  much  discussed  in 
decisions  of  this  court  that  to  review  them 
again  is  unnecessary  and  unprofitable.  Both 
sides  of  the  controversy  are  presented  fully 
in  the  opinion  of  the  court  by  Mr.  Justice 
Walker  and  in  the  dissenting  opinion  of  the 
Chief  Justice  in  the  case  of  Harvey  v.  John- 
son, 133  N.  C.  353,  45  S.  E.  644.  There  is  no 
pretense  of  any  express  or  implied  charge 
in  the  contract  sued  on  upon  the  personal  es- 
tate of  the  feme  defendant,  which  can  be  en- 
forced by  a  court  of  equity.  Because  the 
jury  have  found  that  the  feme  defendant 
owns  a  separate  personal  estate  affords  no 
ground  for  charging  It  with  the  performance 
of  such  contract  Our  laws  provide  in  what 
manner  married  women  may  become  free 
traders,  so  that  their  contracts  may  be  en- 
forced as  readily  as  if  they  were  unmarried. 
Their  status  is  easily  ascertained  by  refer- 
ence to  the  register  of  deeds  by  those  who 
deal  with  them  in  business.  If  they  neglect 
to  obtain  such  imformation.  It  is  the  loser's 
fault. 

His  honor  erred  in  declining  to  give  the 
defendants'  prayer  for  instruction. 

As  there  was  no  motion  to  nonsuit,  there 
must  be  a  new  trial. 

CLARK,  C.  J.  (dissenting).  The  most  dili- 
gent research  shows  no  statute  that  forbids 
a  married  woman  to  make  a  contract  "with 
the  assent"  of  her  husband.  The  statute 
which  has  been  relied  on  is  Code,  §  1826, 
now  Revlsal  1905,  S  2094,  which  forbids  her 
to  make  any  contract  "without  the  assent" 
of  her  husband,  except  in  three  cases  named 
(i.  e.,  for  necessaries,  for  support  of  the 
family,  and  to  pay  antenuptial  debts),  for 
which  she  can  contract  without  his  assent 
The  prohibition  to  contract  without  the  hus- 
band's assent  in  the  other  cases  than  the 
three  cases  named  Is  certainly  not  a  prohibi- 
tion of  the  power  to. contract  with  his  as- 
sent but  a  recognition  that  she  can  con- 
tract with  the  husband's  assent.  The  right 
to  act  as  free  trader  (Revlsal  1905,  S  2112) 
is  a  dispensation  with  the  prohibition  to  con- 
tract without  the  husband's  assent  in  all 
cases.  As  this  is  conferred  by  the  husband's 
assent  once  for  all,  certainly  he  can  give  his 
assent  to  each  contract  as  it  arises.  The 
Constitution  allows  a  woman  to  convey  her 
land  with  the  written  assent  of  her  husband, 
and  the  court  has  often  held  that,  as  the  as- 
sent is  only  required  as  to  land,  she  can 
draw  checks  and  dispose  of  personal  property 


without  his  assent  It  was  so  held  in  Yann  v. 
Edwards,  135  N.  C.  661,  47  S.  E.  784,  67  L. 
R.  A.  461.  A  fortiori  she  can  contract  with 
his  assent  A  married  woman  can  draw 
checks  and  drafts  without  her  husband's  as- 
sent and,  of  course.  Is  liable  on  them  If  not 
paid.  Revlsal  1905,  {  2095.  She  is  liable 
upon  her  real  estate  for  buildings  or  repairs 
put  thereon  by  her  verbal  assent  or  acquies- 
cence without  the  assent  of  her  husband. 
Revlsal  3905,  S  2016;  Finger  v.  Hunter,  130 
N.  C.  529,  41  S.  E.  890.  Of  course,  she  must 
be  liable  when  the  contract  is  made  with 
his  assent 

Ever  since  the  statute  of  frauds  (St  29 
Chas.  II),  it  has  been  held  that  land  can  be 
conveyed  only  in  writing,  but  It  has  never 
been  held  that  in  consequence  one  cannot 
make  a  contract  verbally  which  could  be 
enforced  by  a  sale  of  land,  but,  if  such  were 
the  law,  as  a  married  woman  can  convey  her 
land  with  the  assent  of  her  husband,  cer- 
tainly she  can  contract  with  his  assent  The 
courts  have  no  right  to  enact  a  statute  for- 
bidding married  women  to  contract  with 
the  assent  of  their  husbands.  The  Legislature 
has  not  done  so.  The  Constitution  has  eman- 
cipated married  women  by  giving  them  full 
control  of  their  property  and  earnings,  with 
the  right  to  dispose  of  it  by  will  or  other- 
wise, save  that  as  to  conveyances  of  real  es- 
tate there  must  be  the  written  assent  of  the 
husband — in  analogy  to  the  joinder  of  the 
wife  in  the  conveyance  of  the  husband's  real- 
ty. That  there  is  no  prohibition  of  the  wife 
to  contract  freely  with  the  husband's  assent 
is  held  in  Brinkley  v.  Ballance,  126  N.  C. 
396,  35  S.  B.  631,  and  Bates  v.  Sultan,  117  N. 
0.  100,  23  S.  B.  261.  There  is  no  statute  re- 
quiring "charging,"  and  the  court  has  no 
power  to  enact  It  It  is  against  the  spirit 
of  the  Constitution  and  in  violation  of  the 
enfranchised  status  of  married  women  creat- 
ed by  It  Every  student  of  the  history  of 
the  law  knows  that  the  doctrine  of  "charg- 
ing" was  created  In  England  In  an  effort  to 
confer  upon  married  women  of  wealth  the 
power  to  contract  on  the  faith  of  their  prop- 
erty, at  a  time  when  the  law  there  did  not 
as  now,  give  them  unrestricted  control  of 
their  property  and  freedom  to  contract  even 
without  the  assent  of  their  husbands.  See 
Century  of  Law  Reform;  Dicey,  Law  and 
Opinion  in  England.  'Certainly  the  doctrine 
is  obsolete  and  an  anachronism  here,  when 
the  wife  has  contracted  with  the  assent  of 
her  husband,  and  she  can  convey  her  realty 
with  his  assent  and  all  her  other  property 
without  It  If  there  are  any  decisions  of 
this  or  preceding  courts  which  forbid  a  mar- 
ried woman  to  contract  with  the  assent  of 
her  husband,  they  should  be  modified  or  over- 
ruled. A  court  should  overrule  its  own  er- 
rors (as  this  court  has  shown  it  is  strong 
enough  to  do),  as  well  as  the  errors  of  a 
court  below.  Indeed,  errors  of  the  higher 
court  more  imperiously  demand  correction, 
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for  they  ure  more  Injnrioiui.  Ten  times  zero 
is  only  zero,  and  an  error  ten  times  repeated 
acquires  thereby  no  approximation  to  being 
correct  It  Is  an  error  still,  only  more  harm- 
ful by  repetition.  As  we  have  as  precedent 
Brlnkley  t.  Ballance,  supra,  we  can  follow 
that  If  a  precedent  is  essentlaL 

The  feme  defendant  bought  the  plalntifTs 
goods  at  the  price  of  $163.20,  with  the 
written  assent  of  her  husband,  and  Indeed 
through  his  agency.  She  has  kept  the  goods, 
and  now  refuses  to  pay  for  them,  though  the 
Jury  find  that  she  is  worth  $13,000  in  per- 
sonal property,  besides  realty.  It  is  but  com- 
mon honesty  that  she  be  adjudged  to  pay 
the  $163.20.  There  is  no  sign  or  shred  of  a 
statute  that  provides  that  she  is  not  liable 
for  such  contract  when  made  with  the  as- 
sent of  her  husband.  The  decisions  that  a 
wife  cannot  contract  with  the  assent  of  her 
husband  (though  she  can  convey  realty  with 
his  assent,  and  can  make  many  contracts 
and  dispose  of  personalty  without  his  assent) 
have  not  become  a  rule  of  property  and  to 
correct  the  error  cannot  affect  any  title.  As 
the  husband's  assent  is  not  required  for  her 
protection  In  disposing  of  her  personalty,  and 
such  assent  is  sufficient  protection  in  convey- 
ing her  realty,  there  can  be  no  reason  why 
the  husband's  assent  was  not  enough  pro- 
tection in  purchasing  these  goods  when  there 
is  no  statute  that  requires  more.  In  Bank 
V.  Howell,  118  N.  C.  273,  23  S.  B.  1005,  this 
court  in  effect  recommended  a  statute  permit- 
ting a  wife  to  contract,  as  a  feme  sole,  with- 
out the  assent  of  her  husband  In  all  cases, 
as  is  the  law  In  Bngland,  New  York,  and  our 
adjoining  states;  but  that  would  require 
amending  Revlsal  1005,  §  2094,  which  forbids 
her  to  contract  without  her  husband's  con- 
sent except  In  certain  cases.  Here  she  con- 
tracted with  the  assent  of  her  husband,  and 
there  is  no  statute  making  her  incompetent 
to  buy  these  articles.  Her  estate  has  bene- 
fited to  the  extent  of  the  jewelry  bought 

(160  N.  C.  776) 
SHBPPABD  V.  ROCKINGHAM  POWER 
CO. 

(Supreme  Court  of  North  Carolina.     May  25, 
1909.) 

1.  CONTBACTS  (§  121*)— Voting  Tbust  Aobxe- 

MKNTft— VALinrrr. 

An  affreement,  which  takes  from  the  stock- 
holders of  a  corporation  all  right  to  vote  for 
three  years  after  the  happenin&r  of  an  event,  and 
provides  that  the  decision  of  the  voting  trustees 
as  to  any  fact  or  condition  of  the  stock  deposit 
agreement  shall  be  conclusive  on  the  parties, 
not  made  to  protect  bondholders,  bat  to  enable 
the  stockholders  to  pool  all  stock  and  to  control 
the  corporation  by  a  voting  trust,  is  <:ontrarv  to 
public  policy  and  void,  and  cannot  be  justified 
as  a  proxy  authorized  and  regulated  by  Revlsal 
1905,  i  1184,  for  a  proxy  Is  good  only  for  three 
years  and  is  always  revocable,  though  by  its 
terms  it  is  made  irrevocable. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  $  504;   Dec.  Dig.  §  121.*] 


2.  Contracts  (§  121*)— Cobpobations— Own- 
EBSHIP  OF  Stook—Agbkbmbnts— VAUDrrr. 

Any  agreement,  which  separates  the  bene- 
ficial ownership  of  corporate  stock  from  the  le- 
gal title,  is  contrary  to  public  policy  and  void, 
and  restrictions  on  the  right  to  vote  stock  are 
not  favored  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig-  I  121.*] 

3.  Cobpobations  ({  118*)  —  Ownebship  or 
Stock— Agbeements—Vaxiditt. 

The  fact  that  the  voting  trustees,  under 
an  agreement  depriving  the  stockholders  of  a 
corporation  of  the  right  to  vote,  and  giving  such 
right  to  voting  trustees,  deny  that  thev  have 
any  Intention  of  voting  tne  stock  or  causmg  the 
same  to  be  voted,  and  that  they  believe  that 
they  have  no  power  to  vote  the  stock  to  bring 
about  the  reorganization  of  the  corporation 
without  the  assent  of  all  the  stockholders,  does 
not  justify  their  refusal  to  transfer  and  assign 
stock  to  a  purchaser  of  pooled  stock. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Dec  Dig.  S  lia*] 

4.  Cobpobationa   (§    133*)   —  Tbansfeb   ov 
Shabes— Remedies  fob  Refusal. 

Mandamus  or  mandatory  injunction  lies  to 
compel  a  corporation  to  transfer  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  §  133.*] 

5.  Cobpobations  (S  284*)— Compelling  EIlko- 
TZON  OF  Offioebs— Remedies. 

Mandamus  or  mandatory  injunction  lies 
to  compel  an  election  of  officers  of  a  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  §  284.*] 

6.  COBPOBATIONf^    (I    201*)— VOTINO    TBUBTS— 

Illeoalitt. 

Where  the  court  properly  determined  that 
a  voting  trust  was  illegal,  it  properly  enjoined 
the  trustees  from  using  or  exercising  any  con- 
trol over  the  common  stock  of  the  corporation 
and  from  voting  same  in  any  meeting,  and  ad- 
judged that  all  bona  fide  owners  of  the  stock 
should  be  entitled  to  vote  at  all  meetings. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  S  201.*) 

Appeal  from  Superior  Court,  New  Hanover 
County;  Lyon,  Judge. 

Action  by  R.  M.  Sheppard  against  the 
Rockingham  Power  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Shepherd  &  Shepherd,  for  appellant.  Dav- 
is &  Davis,  for  appellee. 

CLARK,  C.  J.  This  Is  a  suit  to  declare  O- 
legal  and  void  a  stock  deposit  or  voting  trust 
agreement  and  restrain  the  voting  trustees 
from  using  or  exercising  any  power  or  con- 
trol over  the  common  stock  of  the  defendant, 
Rockingham  Power  Company,  and  from  vot- 
ing the  same  in  any  meeting,  and  to  declare 
the  holders  of  the  stock  deposit  certificates 
issued  by  the  trustees  to  be  the  bona  fide 
owners  of  the  common  stock  of  the  Rocking- 
ham Power,  Company,  and  for  the  election  of 
ofllcers,  and  for  the  transfer  and  assignment 
of  10  shares  of  common  stock  to  the  plaintlif 
In  lien  of  a  stock  deposit  receipt  Issued  by  the 
voting  trustees  calling  for  10  shares  of  stock. 
The  stock  agreement  takes  away  from  the 
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stockholders  all  right  to  rote  for  a  period  of 
three  years  after  the  first  installation  of  the 
power  plant  of  the  Rockingham  Power  Com- 
pany, and  provides  that  the  decision  of  the 
▼oting  committee  as  to  any  of  the  facts  or 
conditions  of  the  said  stock. deposit  agreement 
shall  be  conclusive  and  bind  all  the  parties 
in  interest.  The  agreement  is  not  made  for 
the  protection  of  bondholders  but  to  enablb 
the  stockholders  to  pool  the  stock  and  to  con- 
trol the  corporation  by  a  voting  trust.  The 
plaintiff  was  not  a  party  to  said  agreement, 
but  is  a  purchaser  of  10  shares  of  the  stock 
thus  pooled. 

The  agreement  deprives  the  stockholders  of 
the  right  to  vote,  and  is  therefore  contrary 
to  public  policy  and  void.  Harvey  v.  Im- 
provement Co.,  118  N.  C.  693,  24  S.  B.  489, 
32  L.  R.  A.  265,  64  Am.  St.  Rep.  749 ;  Cone  v. 
Russell,  48  N.  X  Eq.  209,  21  Atl.  847;  She- 
paug  Voting  Trust  Cases,  00  Conn.  579,  24 
Atl.  32;  Clarke  v.  Railroad  (C.  C.)  50  Fed. 
838,  15  L.  R.  A.  683;  Cook,  Stockholders  (4th 
Ed.)  f  622.  Harvey  v.  Imp.  Co.,  supra,  is  *'on 
all  fours,"  except  that  the  agreement  here  is, 
If  anything,  more  objectionable.  In  Harvey's 
Case  we  said:  *'Every  stockholder  must  be 
free  to  cast  his  vote  for  what  he  deems  for 
the  best  interest  of  the  corporation ;  the  oth- 
er stockholders  being  entitled  to  the  benefit 
of  such  free  exercise  of  his  judgment  by  each. 
And  hence  tfny  combination  or  device  by 
which  any  number  of  stockholders  shall  com- 
bine to  place  the  voting  of  their  shares  in  the 
Irrevocable  power  of  another  is  held  contrary 
to  public  policy."  In  that  case,  as  in  this,  the 
action  was  brought  by  the  holders  of  a  certi- 
ficate Issued  by  the  voting  committee.  The 
voting  trust  agreement  in  Harvey's  Case  pro- 
vided that,  if  a  vacancy  occurred  among  the 
trustees,  it  should  be  filled  by  the  votes  of  the 
holders  of  the  majority  of  the  stock  repre- 
sented In  the  agreement,  and  that  the  holders 
of  a  majority  of  such  stock  should  have  the 
right,  whenever  they  saw  proper  to  do  so,  to 
instruct  the  trustees  how  to  vote  upon  mat- 
ters arising  In  the  meetings,  and  also  to  re- 
move the  trustees  and  fill  their  places  at  any 
time.  No  such  agreements  or  stipulations 
appear  in  this  case.  The  power  Is  absolute 
in  the  trustees  to  do  as  they  see  fit,  and  any 
Instructions  from  the  majority  of  the  stock- 
holders would  be  useless. 

Chief  Justice  Baldwin  of  Connecticut,  In  a 
recent  article  (Yale  Law  Journal  1891),  says : 
•*It  is  obvious  that  a  trust  of  this  character 
virtually  severs  the  ownership  of  the  stock 
from  the  power  to  vote  on  it.  The  legal  own- 
er casts  the  vote,  but  at  the  dictation  of  a 
third  party  who  is  not  the  equitable  owner; 
and  not  only  is  the  third  party  not  the  equita- 
ble owner,  but  he  may,  in  the  progress  of 
time,  be  directly  opposed  to  his  Interests.  He 
represents  the  interests  of  the  original  con- 
stituents of  the  trust,  as  they  existed  year? 
before.  Their  interest  in  the  stock  meantime 
may  have  been  sold  to  others,  of  different 


views,  but  these  can  take  no  share  in  the 
management  of  the  corporation,  during  the 
life  of  the  trust  •  The  legal  theory  of  the  re- 
lation between  the  state  and  those  who  re- 
ceive from  it  a  corporate  franchise  is  that 
it  is  one  resting  on  a  personal  confidence. 
The  state  issues,  so  to  speak,  its  commission 
to  the  corporators,  as  Its  trusty  aad  well-be- 
loved servants,  fit  to  do  this  special  work, 
which  it  commits  to  them.  They  can  there- 
fore no  more  alienate  the  right  to  vote  on 
their  stock  at  corporate  meetings,  than  the 
citizen  can  alienate  his  right  to  vote  at  public 
elections.  Delegation  Is  a  temporary  aliena- 
tion, and-  therefore  proxy  voting  is  not  rec- 
ognized at  common  law,  at  meetings  of  cor- 
porations. As  was  said  In  Taylor  v.  Gris- 
wold,  14  N.  J.  Law,  222.  27  Am.  Dec.  33:  The 
obligation  and  duty  of  corporators  to  attend 
In  person  and  execute  the  trust  or  franchise 
reposed  in  or  granted  to  them  is  implied  In 
and  forms  a  part  of  the  fundamental  consti- 
tution of  every  charter  in  which  the  contrary 
is  not  expressed.'" 

Any  agreement  which  separates  the  bene- 
ficial ownership  pf  the  stock  from  the  legal 
title  is  contrary  to  public  policy  and  void. 
Harvey  v.  Improvement  Co.,  118  N.  C.  693, 
24  S.  E.  489,  32  L.  R.  A.  2G5,  54  Am.  St  Rep. 
749;  White  v.  Tire  Co.,  52  N.  J.  Eq.  178,  28 
Atl.  75 ;  Shepaug  Voting  Cases,  60  Conn.  676, 
24  Atl.  32 ;  Cone  v.  Russell,  48  N.  J.  Eq.  208, 
21  Atl.  847;  Beach  on  Corporations,  S  306; 
Clarke  v.  Railroad  (C.  C.)  50  Fed.  338,  16  L. 
R.  A.  683 ;  Kreissl  v.  Distilling  Co.,  61  N.  J. 
Eq.  5,  47  Atl.  471.  *'A  sale  by  a  stockholder 
of  the  power  to  vote  upon  his  shares  is  ille- 
gal for  very  much  the  same  reason  that  a  sale 
of  his  vote  by  a  citizen  at  the  polls,  or  by  a 
director  of  a  corporation  at  a  meeting  of  the 
board,  is  Illegal.  Each  is  a  violation  of  du- 
ty, in  effect,  if  not  in  purpose  a  betrayal  of 
the  trust"  Guernsey  v.  Cook,  120  Mass. 
501;  Woodruff  v.  WentWorth,  133  Mass. 
309;  Fremont  v.  Stone,  42  Barb.  (N.  Y.)  169 ; 
Noel  V.  Drake,  28  Kan.  265,  42  Am.  Rep.  162. 
This  agreement  cannot  be  justified  as  a 
proxy,  for  a  proxy  is  good  only  for  three 
years.  Revlsal  1905,  f  1184.  A  proxy  is  al- 
ways revocable,  and,  even  when  by  Its  terms 
It  is  made  irrevocable,  the  law  allows  the 
stockholder  to  revoke  It.  Frequently  an  at- 
tempt is  made  to  permanently  unite  the  vot- 
ing power  of  several  stockholders  and  thus 
control  the  corporation  by  giving  Irrevocable 
proxies  to  specified  persons,  but  the  law  al- 
lows the  stockholder  to  revoke  this  proxy  at 
any  time.  Cook  on  Corporations  (4th  Ed.)  § 
611;  Woodruff  v.  Railroad  (C.  C.)  30  Fed. 
91;  Cone  v.  Russell,  48  N.  J.  Eq.  208,  21  Atl. 
847;  Brldgers  v.  Staton,  150  N.  C.  — ,  63 
S.  E.  892. 

It  is  true  that  the  voting  trustees  deny  that 
they  have  any  intention  of  voting  the  said 
stock,  or  causing  the  same  to  be  voted,  to 
bring  about  a  reorganization  of  the  company, 
and  are  advised  by  counsel  and  believe  that 
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they  have  absolutely  no  power  whatever  to 
vote  said  stock,  or  cause  said  stock  to  be  vot- 
ed, to  bring  about  a  reorganization  of  the 
company,  without  the  assent  of  all  the  hold- 
ers of  all  said  deposit  receipts.  This  is  not  a 
sufficient  answer  for  their  refusal  to  transfer 
and  assign  the  stock  and  deliver  it  to  the 
plaintiff  upon  his  demand.  Plaintiff  demand- 
ed the  stock  of  the  voting  trustees  prior  to 
the  institution  of  this  action.  In  Griffith  v. 
Jewett,  15  Wkly.  Law  Bui.  (Ohio)  419,  the 
court  said :  "We  are  dealing  with  the  rights 
of  property,  and  it  Is  no  answer  to  one's  de- 
mand for  the  possession  and  control  of  his 
own  property  to  say  that  he  withholds  it  and 
does  not  Intend  to  use  it  for  an  illegal  pur- 
pose. The  law  gives  to  every  one,  not  under 
disability,  the  control  of  his  own  property, 
and  Imposes  upon  him  the  duty  of  making 
lawful  use  of  it"  Restrictions  on  the  right 
to  vote  stock,  like  restrictions  on  the  right 
to  sell  stock,  are  not  favored  by  the  courts, 
and  the  courts  have  held  that  any  holder  of 
trustee's  certificates  issued  under  similar  con- 
tracts and  agreements  as  this  one  might  at 
any  time  demand  back  his  part  of  the  stock. 
2  Ck>ok,  Ck)rporationB  (4th  Ed.)  S  622;  Fisher 


V.  Bush,  35  Hun  (N.  Y.)  641;  Guernsey  v. 
Oook,  120  Mass.  501.  A  mandamus  or  man- 
datory injunction  lies  to  compel  a  corporation 
to  transfer  stock  and  to  compel  election  of 
officers.  Oook*on  Corporations,  S  309 ;  Trust 
CJo-  V.  Moran,  56  Minn.  188,  57  N.  W.  471, 
29  L.  R.  A.  212;  R.  R,  v.  Pa.  Co.  (C.  C.)  54 
Fed.  741,  745,  750-752,  19  L.  R.  A.  387 ;  High. 
InJ.  8  2;  R.  R.  V.  Felton  (C.  C.)  69  Fed.  273. 

The  illegality  of  voting  trusts  having  been 
held  by  this  court  in  Harvey  v.  Imp.  Co.,  118 
N.  C.  693,  24  S.  E.  489,  32  L.  R.  A.  265,  54 
Am.  St.  Rep.  749,  and  Bridgers  v.  Staton,  150 
N.  C.  — ,  63  S.  E.  892.  his  honor  properly  en- 
Joined  the  voting  trust  in  this  case  from  us- 
ing or  exercising  any  control  over  the  com- 
mon stock  of  the  Rockingham  Power  C>om- 
pany,  and  from  voting  the  same  in  any  meet- 
ing whatsoever,  and  in  adjudging  that  all 
bona  fide  owners  of  such  stock  and  holders  of 
receipts  issued  therefor  by  said  voting  com- 
mittee shall  be  entitled  to  vote  the  number 
of  shares  to  which  they  are  entitled  in  all 
meetings  of  the  stockholders  of  said  company 
and  enjoined  the  voting  trust  from  carrying 
out  any  plan  of  reorganization. 

Affirmed. 
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GEORGIA  COAST  A  P.  R.  CO.  ▼.  McFAR- 

LAND. 

McFARLAND  v.  GEORGIA  COAST  &  P.  R. 

CO. 
{Supreme  Court  of  Georgia.    May  13,  1909.) 

1.  Master  and  Ssbvaiyt  (8  39*)— Action  roB 
Wbonoful  Disghaboe— Pij:a. 

In  a  suit  by  an  employ^  to  recover  damages 
for  an  alleged  wrongful  discharge,  where  the 
employer  pleaded  justification  because  of  the  re- 
fusal of  the  employ^  to  obey  a  specified  order, 
fiven  first  in  writing  and  afterwards  repeated 
m  parol,  whether  or  not  the  plea  was  sustained 
would  depend  upon  the  duty  of  the  employ^  to 
obey  the '  order  which  was  given,  and  upon 
whether  or  not  a  refusal  to  do  so  authorized 
bis  discharge.  Other  possible  reasons  not  ex- 
pressed in  the  plea,  which  might  have  author- 
ized a  discharge,  cannot  be  invoked. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  46 ;   Dec  Dig.  §  39.*] 

2.  Requested   iNSTBUoxioiva  Pbopeblt   Rb- 

FUSEO. 

Some  of  the  requests  to  charge  were  not 
adjusted  to  the  pleadings  and  evidence,  and 
aome  were  argumentative  in  form.  In  so  far 
as  any  of  them  embodied  principles  proper  to 
be  given  in  charjee,  they  were  covered  by  the 
general  charge  of  the  court. 

5.  INSTBUCTIONS,     CONSTBUEO    AS    A    WHOLB, 

Not  Ebboneous. 

The  portions  of  the  charge  to  which  excep- 
tions were  taken,  when  read  m  connection  with 
the  pleadings,  the  evidence,  and  the  entire 
charge,  are  not  subject  to  the  criticisms  made 
npon  them. 

4.   SUFPICIENOT  OF  EVIDENCE. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  no  reason  appears  on  any  ground  of 
the  motion  for  a  new  trial  why  a  reversal 
should  be  granted. 

6.  Damages  fob  Dei«at  Denied. 

Under  the  special  facts  of  the  case,  the  mo- 
tion  to   award   10  per  cent,   damages  on   the 
ground  that  the  case  is  brought  to  this  court 
for  delay  Is  denied. 
{Syllabus  by  the  Court) 

Error  from  Superior  Court,  Mcintosh  Coun- 
ty; Paul  E.  Seabrook,  Judge. 

Action  by  F.  H.  McFarland  against  the  Da- 
rlen  &  Western  Railroad  Company,  now  the 
Georgia  Coast  &  Piedmont  Railroad  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
brings  error.  Plaintiff  assigns  cross-error. 
AfiSrmed. 

See,  also,  127  Ga.  97,  56  S.  B.  74. 

Hitch  &  Denmark,  for  plaintiff  In  error. 
W.  li.  Clay,  for  defendant  in  error. 

ATKINSON,  J.  McFarland  brought  suit 
against  the  Darien  &  Western  Railroad  Com- 
pany (now  the  Georgia  Coast  &  Piedmont 
Railroad  Company)  to  recover  damages,  al- 
leging that  he  had  been  wrongfully  discharg- 
ed from  the  position  of  auditor  and  superin- 
tendent during  the  term  for  which  he  was 
elected.  The  defendant  denied  the  substan- 
tial allegations.  On  the  trial  the  court  di- 
rected a  verdict  for  the  defendant,  and  the 
case  was  brought  to  this  court.  The  judg- 
ment was  reversed.  127  Ga.  97,  56  S.  E.  74. 
The  defendant  then  amended  its  answer  by 
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admitting  the  discharge  and  pleading  Justi- 
fication  therefor,  by  reason  of  an  alleged  re- 
fusal on  the  part  of  the  plaintiff  to  obey  an 
order  which  had  first  been  given  to  him  in 
writing  by  the  vice  president  and  general 
manager,  and  afterwards  repeated  orally. 
The  jury  found  for  the  plaintiff  $1,125,  with 
interest,  being  the  full  amount  for  which  he 
sued.  The  defendant  moved  for  a  new  trial, 
which  was  refused,  and  it  excepted. 

On  the  question  of  whether  the  order  giyec>. 
to  the  plaintiff  by  the  vice  president  and  gen- 
eral manager  of  the  defendant  was  a  legiti- 
mate direction  as  to  the  conduct  of  the  busi- 
ness, or  whether  it  was  only  a  subterfuge, 
and  given  as  a  step  in  carrying  out  the  pur- 
pose to  oust  the  plaintiff  from  his  office,  the 
evidence  was  conflicting.  The  defendant  hav- 
ing in  its  plea  set  up  certain  specified  con- 
duct of  the  plaintiff  as  justifying  his  dis- 
charge, it  was  restricted  to  the  ground  of 
justification  thus  set  up.  In  some  of  the 
grounds  of  the  motion  for  a  new  trial  error 
was  alleged  in  the  refusal  of  certain  requests 
to  charge.  Some  of  these  sought  to  have  the 
jury  instructed  as  to  the  right  of  an  employ- 
er to  discharge  an  employe,  which  went  beyond 
the  ground  set  up  in  the  plea,  and  were  too 
broadly  worded.  Some  of  them  stated  the 
principles  announced  in  an  argumentative 
manner.  In  so  far  as  any  of  the  requests  em- 
bodied proper  charges,  they  were  covered  by 
the  general  charge,  which  instructed  the  Jury 
as  to  the  substantial  issues  made  by  the  plead- 
ings and  evidence  in  the  case.  Complaint 
was  also  made  of  two  excerpts  from  the 
charge  of  the  court ;  but,  when  they  are  read 
in  connection  with  the  pleadings  and  the  en- 
tire charge,  they  are  not  subject  to  the  crit- 
icisms made  upon  them.  The  evidence  was 
sufficient  to  support  the  verdict,  and  there 
was  no  error  in  overruling  the  motion  for 
a  new  trial. 

As  the  judgment  will  be  affirmed,  it  is  un- 
necessary to  pass  upon  the  cross-bill  of  ex- 
ceptions. 

Counsel  for  the  defendant  In  error  moved 
this  court  to  award  10  per  cent  damages  on 
the  ground  that  the  case  was  brought  up 
for  delay.  While  we  have  ruled  that  the 
judgment  should  Ue  affirmed,  we  cannot  say 
that  it  Is  so  clearly  a  case  brought  here  for 
delay  as  to  authorize  us  to  award  damages, 
and  we  decline  to  do  so. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(150  N.  C.  699) 
HOOD  V.  MERCER  et  al. 
(Supreme  Court  of  North  Carolina.     May  21 

1909.) 
HusBAwn  AND  Wife  (§  14*)— Convetances  to 
Husband  and  Wife— Estate  bt  Entire- 
ties. 

Under  a  conveyance  of  land  in  fee  to  hus- 
band and  wife,  they  take  by  entireties  with  right 
of  survivorship,  and  the  interest  of  the  husband 
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durine  their  joint  Uyes  It  not  subject  to  the  lien 
of  a  docketea  judgment  against  him. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent.  Dig.  f  85;  Dec.  Dig.  I  14.*] 

Appeal  trom  Superior  Court,  Jones  Ooun- 
ty;  W.  R.  Allen,  Judge. 

Controyer37  between  J.  T.  Hood  and  fiber* 
man  Mercer  and  others,  sumltted.  From  the 
Judgment,  plaintiff  appeals.     Affirmed. 

Thoa.  D.  Warren,  for  appellant  SinmionB, 
Ward  ft  Allen,  for  appellees. 

BROWN,  J.  The  plaintiff  is  the  owner  of 
a  Judgment  duly  docketed  on  October  25, 
1907,  In  the  superior  court  of  Jones  county 
against  the  defendant  Sherman  Mercer.  On 
February  14,  1908,  certain  tracts  of  land  In 
said  county  were  conveyed  by  deed  executed 
to  said  Sherman  Mercer  and  his  wife  as 
grantees  In  the  premises  as  well  as  the  haben- 
dum. The  said  Sherman  Mercer  and  wife 
have  subsequently  conveyed  certain  of  the 
lauds  by  deed  to  the  codefendants  Jones  and 
Bryant 

The  question  presented  on  this  appeal  is  as 
to  whether  the  judgment  constitutes  a  lien 
upon  the  lands  to  the  discharge  of  which 
they  can  be  subjected  by  execution.  We 
agree  with  his  honor  that  the  judgment  is  no 
lien  on  the  lands,  and  that  they  therefore 
cannot  be  sold  under  execution.  The  estate 
of  Sherman  Mercer  and  wife  is  an  anomalous 
one,  but  it  still  exists  In  this  stata  It  would 
be  well  for  the  General  Assembly  to  abolish 
It  as  to  all  future  conveyance  and  let  the 
grantees  hold  as  tenants  in  common.  While 
to  some  extent  former  decisions  of  this  court 
in  respect  to  this  estate  have  been  modified, 
we  have  held  in  recent  years  that  under  a 
conveyance  of  land  in  fee  to  husband  and 
wife  they  take  by  entireties,  with  right  of 
survivorship,  and  that  the  interest  of  neither 
during  their  joint  lives  becomes  subject  to 
the  lien  of  a  docketed  Judgment  During  the 
wife's  life  the  husband  has  no  such  Interest 
as  is  subject  to  levy  and  sale  to  satisfy  a 
Judgment  against  him.  Bruce  v.  Nicholson, 
109  N.  C.  202,  13  S.  E.  790,  26  Am.  St  Rep. 
562;  West  v.  Railroad,  140  N.  C.  620,  53  S. 
E.  477.  It  is  true  that,  where  the  husband 
had  conveyed  the  land  by  deed  with  warranty 
without  the  Joinder  of  the  wife,  and  surviv- 
ed her,  his  grantee  acquired  titles  but  this 
was  by  way  of  estoppel. 

The  Jud^ent  is  affirmed. 

(150  N.  C-  712) 

EDWARDS  V.  SORRELH 

(Supreme  Court  of  North  Carolina.     May  21, 
1909.) 

1.  Statutes  (|  231*)  —  CoNStBUcnoN— Revi- 
sion AS  One  Statute. 

The  originally  different  statutes  enacted  in- 
to the  Revisal  become  thereby  one  statute,  and 
must  be  construed  as  one  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  312 ;    Dec.  Dig.  I  231.*J 


2.  Abbest  (§  47^— Civil  Acnoir— I>I8CHAbgi 

FBOV  CUSTODT— ReI^EDIES. 

A  defendant  who  is  arrested  and  in  custody 
pursuant  to  Revisal  1906w  I  727,  subsec.  2,  au- 
thorizing the  arrest  of  defendant  in  enumerated 
actions,  may  obtain  his  discharge  before  Judg^ 
ment  by  pursuing  the  remedy  given  by  sections 
736  and  737.  or  by  complying  with  the  statute 
for  the  relief  of  insolvent  debtors  (section  1920 
et  seq.) 

[Ed.  Note.— For  other  cases,  see  Arrest,  Dec 
Dig.  f  47.*] 

3.  Fbaudulent  Conveyances  (5  263*)  —  Ex- 
istence OF  liiABiUTT  Against  Gbantob— 
Complaint— SumciENCT. 

The  allegation  that  during  March,  1909,  and 
many  months  preceding,  defendant  was  guilty  of 
the  wrongs  constituting  plaintiff's  cause  of  ac- 
tion,' does  not  show  that  aefendant  had  incurred 
any  liability  in  June,  1907,  and  a  conveyance 
then  made  to  defendant  and  wife  was  not  nece»- 
sarilv  fraudulent  as  against  plaintiff  because  the 
consideration  was  paid  by  aefendant  himself. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec  Dig.  I  268.*] 

4.  Abbest  (f  48*)— Civn.  Aonoir— Dischabqe 
—Grounds. 

The  right  of  a  defendant  to  a  discharge 
from  custody  before  judgment  on  complying  with 
the  statute  for  the  relief  of  insolvent  debtora 
(Revisal  1905,  §  1920  et  seq.),  by  presenting  a  pe- 
tition containiug  the  requisite  averments,  accom- 
panied by  a  schedule  setting  forth  his  pn^erty. 
including  real  estate  conveyed  to  himself  and 
wife,  and  alleged  to  be  exempt  and  by  offering 
to  surrender  his  nonexempt  propertv,  cannot  be 
defeated  under  section  1934,  authorizing  a  cred- 
itor opposing  the  discharge  to  suggest  fraud  set- 
ting forth  the  particulars  by  plaintiff  alleging 
that  the  real  estate  is  subject  to  execution, 
since  the  right  of  plaintiff,  if  existing  as  claimed 
by  him,  may  be  enforced  by  an  action  by  the 
trustee  appointed  pursuant  to  the  statute  in 
which  the  wife  will  be  a  necessary  party. 

Ed.  Note.— For  other  cases,  see  Arrest,  Dee. 

ig.  I  4&*] 

Appeal  from  Superior  Court,  Durham  Coun- 
ty;  Long,  Judge. 

Action  by  H.  F.  Edwards  against  A.  V. 
Sorrell.  From  an  order  refusing  to  dis- 
charge defendant  from  custody,  he  appeals. 
Reversed. 

This  was  an  appeal  from  an  order  of  his 
honor.  Judge  Long,  refusing  to  discharge  de- 
fendant from  custody.  The  plaintilt  sued  for 
damages,  charging  that  defendant  had  alien- 
ated the  affection  of  his  wife,  and  caused 
her  to  separate  herself  from  him.  At  the 
time  of  instituting  the  action,  he  itrocured 
upon  proper  affidavit  an  order  for  the  arrest 
of  defendant  holding  him  to  bail.  Defend- 
ant was  arrested  and  placed  in  jail  punnianc 
to  the  order  of  the  clerk.  On  March  24, 
1909,  defendant  filed  his  petition  before  the 
clerk  pursuant  to  section  1920  et  seq.  of  Re- 
visal of  1905  for  discharge.  The  petition 
contained  the  averments  required  by  section 
1922,  and  was  accompanied  by  a  schedule 
of  his  property.  Among  other  properties  set 
forth  in  the  schedule  were  certain  pieces  of 
real  estate,  described  by  reference  to  the 
deeds  under  which  they  were  held,  conveyed 
to  defendant  and  his  wife,  especially  "one 
lot  comer  of  Dowd  and  Cleveland  streets. 
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which  lot  was  conv^ed  by  H.  A.  Foushee, 
commissioner;  June  28,  1907,  to  Albert  v.  Sor- 
rell  and  wife,  Qulnnette  Sorrell,  registered 
June  29,  1907,  consideration  $1,111,"  giving 
book  and  page  of  registry.  In  reference  to 
his  real  estate,  defendant  set  forth  In  his 
petition  ''that  yonr  petitioner  Is  advised  by 
counsel  learned  in  the  law  that,  since  the 
conveyance  of  the  real  estate  described  In 
Exhibit  B  are  to  your  petitioner  and  his 
wife,  they  hold  the  same  as  tenants  by  en* 
tlretles,  and  that  he  has  no  interest  therein 
which  he  can  convey  or  incumber  without 
the  assent  of  his  wife,  and  that  no  interest 
of  his  can  be  sold  under  execution  so  as  to 
pass  any  title  during  their  Joint  lives  or  as 
against  the  survivors  after  the  death  of  either 
one  of  them,  and  that  all  of  the  real  estate 
described  in  Exhibit  B  Is  exempt  from  sale 
under  execution;  that  his  said  wife,  Quln- 
nette Sorrell,  refuses  and  declines  to  convey 
and  Incumber  said  estate  in  any  manner 
whatsoever;  that  your  petitioner  herewith 
surrenders  all  property  whatsoever  in  ex- 
cess of  $60,  which  exemption  of  $50  he  de- 
sires to  be  allotted  to  him  in  his  wearing  ax)- 
parel,  and  in  the  personal  property  described 
in  Exhibit  B." 

PlalntlfT,  replying  to  the  petition,  denied 
that  the  real  estate  described  in  the  schedule 
was  exempt  from  execution  by  reason  of  the 
condition  of  the  title  as  set  out.  He  further 
says  ''that  he  denies  that  the  petitioner  has 
surrendered  all  property  whatsoever  in  ex- 
cess of  $50,*  and  he  is  advised  and  believes 
that  the  petitioner  Is  not  entitled  to  any  dis- 
charge from  the  order  of  arrest  herein,  or 
released  from  custody  without  making  an 
actual  surrender  of  all  his  property  and  all 
interest  in  the  property."  For  a  further  an- 
swer plaintiff  says  as  to  each  piece  of  real 
estate  described  in  the  schedule  "that  the 
deeds  referred  to  In  Exhibit  B  do  convey  to 
A.  V.  Sorrell  an  estate  which  he  has  not  sur- 
rendered, and  which  he  must  surrender  be- 
fore he  is  entitled  to  any  discharge  herein, 
and  plaintiff  suggests  a  fraud  on  the  part 
of  defendant  in  withholding,  or  attempting 
to  withhold,  the  same."  He  further  says 
"that  the  plaintiff  is  informed  and  believes 
that  the  consideration  for  the  real  estate 
described  in  said  deed  was  paid  by  the  de- 
fendant himself,  and  that  the  improvements 
erected  on  some  or  all  of  said  lots  represent 
the  property  and  accumulations  of  the  de- 
fendant himself,  and  the  defendant  is  guilty 
of  fraud  in  withholding,  or  attempting  to 
withhold,  said  property  from  the  trustee,  and 
to  protect  it  from  liability  for  his  indebted- 
ness and  in  attempting  to  secure  his  dis- 
charge without  a  full  surrender  of  the  same." 
Plaintiff  moves  the  court  to  make  up  an  is- 
sue of  fraud  and  set  it  down  for  trial  as 
provided  by  statute.  Upon  the  hearing  of 
the  petition  and  answer  before  the  clerk,  he 
denied  the  prayer  of  defendant,  and  directed 
that  an  issue  of  fraud  be  made  up  and  trans- 


ferred to  the  civil  issue  docket  d  the  super- 
ior court  for  trial.  Upon  appeal  to  his  hon- 
or. Judge  Long,  holding  the  courts  of  the 
Ninth  Judicial  district.  Judgment  of  the  court 
was  afQrmed.  The  bond  required  of  defend- 
ant was  reduced  from  $5,000  to  $2,600.  The 
defendant  excepted  and  appealed. 

Manning  ft  Foushee  and  D.  W.  Sorrell, 
for  appellant  Bryant  ft  Brogden  and  R.  O. 
Everett,  for  appellee. 

CONNOR,  J.  The  petition  for  discharge 
complies  in  terms  with  the  provisions  of 
section  1930  of  the  Revlsal  1905,  subsec- 
tion 2  of  which  provides  that  the  pv^itioner 
must  file  with  his  petition  "a  full  and  true 
Inventory  of  hie  estate,  real  and  personal, 
with  incumbrances  existing  thereon,  and  all 
books,  vouchers  and  securities  relating  there- 
to." section  1934  provides  that  **every  cred- 
itor opposing  the  discharge  of  the  insolvent 
may  suggest  ftaud  and  set  forth  the  partic- 
ulars thereof  in  writing  verified  by  his  oath," 
etc.  The  statutes  applicable  to  cases  of  this 
kind  are  not  so  clear  as  they  should  be.  De^ 
fendant  was  arrested,  and  is  in  custody  pur- 
suant to  tlie  ancillary  proceeding  prescribed 
by  subsection  2,  I  727,  Revlsal  1905.  The 
method  by  which  he  may  be  discharged 
before  Judgment  is  prescribed  by  sections  785 
and  737,  neither  of  which '  contemplate  the 
procedure  provided  by  section  1920  et  seq. 
The  language  of  section  1920  is  sufficiently 
comprehensive  to  include  defendant's  case: 
"The  following  persons  are  entitled  to  the 
benefits  of  this  chapter.  (1)  Every  person 
taken  or  charged  on  any  order  of  arrest  or 
a  surrender  of  bail.''  Subsection  2  provides 
that  any  person  taken  "on  execution  of  ar- 
rest for  any  debt  or  damages  rendered  in 
any  action  whatever";  thus  making  a  dis- 
tinction between  a  person  in  custody  on  any 
order  of  arrest,  which  includes  such  order 
made  before  Judgment  and  a  person  in  cus- 
tody under  final  process.  Whatever  contra- 
diction may  appear  to  exist  betwe^i  the 
several  sections  of  the  Revlsal,  originally  dif- 
ferent statutes,  is  met  by  construing  them  as 
one  statute,  as  by  their  enactment  as  a  part 
of  the  Revlsal  they  become.  The  right  to 
be  discharged  by  complying  with  the  last- 
named  sections  is  in  addition  to  the  remedies 
given  in  sections  785  and  737.  The  Oonstltu- 
tion  prohibits  imprisonment  for  debt  except 
In  cases  of  fraud.  Without  undertaking  to 
discuss  the  question  whether  the  cause  of 
action  set  out  in  complaint  comes  within 
the  exception,  we  are  of  the  opinion  that  the 
defendant  is  entitled  to  the  benefit  of  the 
provisions  of  the  statute  for  the  relief  of  in- 
solvent debtors. 

The  sole  question  presented  by  the  appeal 
therefore  is  whether  the  answer  of  plain- 
tiff to  the  petition  for  discharge  raises  an 
Issue  of  fact  Defendant  having  filed  the 
schedule  of  his  property,  it  was  not  only 
proper,  but  necessary,  that  he  should  set  out 
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the  facts  showing  what  right,  title,  estate, 
and  interest  he  held  in  the  real  estate.  This 
he  has  done  by  making  specific  reference  to 
the  deeds  showing  the  title  conveyed  by  them. 
He  simply  says  to  the  plaintiff:  "Here  is  a 
schedule  of  my  property.  I  surrender  such 
right,  title,  and  estate  as  the  court  may  de- 
cide I  have  therein."  The  fact  that  he  fur- 
ther says  that  be  is  advised  by  counsel  that, 
by  reason  of  the  condition  of  the  title,  it  is 
not  subject  to  execution  while  not  improper, 
is  surplusage.  What  the  law  is  in  that  re- 
spect will  be  for  the  ultimate  decision  of  the 
court  It  cannot  be  decided  at  this  time  nor 
In  the  present  state  of  the  record.  The  plain- 
tiff, recognizing  the  fact  that  he  must  do 
something  more  than  merely  "suggest  fraud" 
— ^that  is,  set  out  the  particulars,  etc.— has, 
in  compliance  with  the  statute,  done  so.  The 
suggestion  and  particulars  set  out  simply 
raise  a  question  of  law;  that  Is,  he  differs 
from  the  opinion  of  defendant's  counsel  as 
to  the  legal  effect  of  the  deeds  under  which 
defendant  holds  title  to  the  land.  If  he  is 
correct  In  his  opinion,  the  land  will  be  sub- 
ject to  execution  upon  such  Judgment  as  he 
may  recover  in  his  action.  The  defendant 
has  surrendered  such  title  as  he  has.  How 
can  he  do  more? 

We  have  discussed  the  question  as  to  the 
liability  of  lands  conveyed  to  husband  and 
wife  for  the  debts  of  either  at  this  term — 
Hood  V.  Mercer,  64  S.  B.  897,  where  the 
authorities  are  collected.  It  is  suggested, 
however,  that  defendant  paid  the  purchase 
money  for  the  lot  conveyed  by  Mr.  Foushee, 
commissioner,  and  that,  in  having  the  title 
made  to  his  wife  and  himself,  he  was  guilty 
of  fraud.  If  plain tifTs  view  of  the  law  be 
correct,  the  land  is  liable  to  his  debts.  If 
the  fact  be  that  defendant  furnished  the 
purchase  money  for  the  land,  the  legal  ef- 
fect of  It  would  depend  upon  the  date  when 
plaintiff's  cause  of  action  accrued.  The  al- 
legation in  the  complaint  is  that  "during 
the  month  of  March,  1909,  and  during  many 
months  preceding,"  the  defendant  was  guilty 
of  the  wrongs  which  constitute  plaintiff's 
cause  of  action.  The  deed  from  Mr.  Foushee, 
commissioner,  was  executed  June  28,  1907. 
It  does  not  appear  with  sufficient  certainty 
that  defendant  then  owed  any  debts  or  had 
incurred  any  liability  to  plaintiff  to  render 
his  payment  of  the  purchase  money  for  the 
land  fraudulent.  If  the  fact  be  as  suggested, 
the  right  of  the  plaintiff  would  be  enforced 
by  an  action  brought  by  the  trustee,  to  be 
appointed  pursuant  to  the  statute,  in  which 
the  wife  would  be  a  necessary  party.  We  do 
not  perceive  how  these  questions  can  be  pass- 
ed upon  in  this  proceeding.  The  case  of 
Adams  v.  Alexander,  23  N.  0.  501,  is  relied 
upon.  There  the  debtor  had  executed  a  deed 
of  assignment  of  his  property  for  the  pay- 
ment of  debts.  In  his  schedule  he  surrend- 
ered only  his  interest  after  the  payment  of 


the  debts  named  In  the  asslgnmeEit  The 
creditor  in  opposing  his  discharge  alleged 
that  the  assignment  was  made  with  intent 
to  defraud  his  creditors.  This  court  held 
that,  as  the  debtor  had  scheduled  "only  the 
resulting  trusts,  which  affirms  the  other 
trusts,  to  be  bona  fide  and  good  and  is  an 
assignment  of  the  surplus  only  after  all  the 
other  purposes  of  the  deed  have  been  an* 
swered,  he  had  not  complied  with  the  stat- 
ute." Hutton  V.  Self,  28  N.  C.  285.  Here 
the  petitioner  schedules  the  property  or  the 
muniments  of  his  title.  Whatever  he  has 
passes  to  and  vests  in  the  trustee  to  be  ap- 
plied to  his  debts.  It  would  be  a  hardship 
on  a  debtor  if  because,  with  no  fault  on  his 
part,  the  title  to  his  property  is  involved  in 
doubtful  questions  of  law,  he  must  remain 
in  prison  until,  after  litigation,  they  are  set- 
tled by  the  courts.  The  purpose  of  the  law 
is  to  compel  him  to  make  an  honest  surren- 
der of  his  property  to  his  creditors.  If  he 
does  that,  he  is  entitled  to  be  discharged. 
He  is  not  imprisoned  as  a  punishment  for 
his  inability  to  pay  his  debts.  That  was  the 
conception  of  a  discarded  past  This  case 
is  a  striking  illustration  of  the  hardship 
which  could  be  perpetrated  if  the  law  was 
different  The  plaintiff  sues  in  forma  paup- 
eris, claiming  $10,000  damages.  He  gives  a 
bond  in  the  ancillary  proceeding  in  the  sum 
of  $100  and  holds  defendant  to  bail  in  the 
sum  of  $2,500.  If  he  may,  after  defendant 
has  surrendered  his  property  to  meet  such 
Judgment  as  may  be  rendered  a^inst  him, 
hold  him  in  custody  until,  after  long  litiga- 
tion, the  end  is  reached,  the  defendant,  if 
he  should  successfully  defend  the  action, 
would  have  suffered  great  wrong  without  any 
redress.  If  the  plaintiff  shall  succeed  in  ob- 
taining a  Judgment,  he  has  all  of  defendant's 
property  bound  for  it  and  a  right  to  sue  out 
execution  against  his  person.  We  are  of  the 
opinion  that  the  answer  did  not  raise  any  is- 
sue to  be  submitted  to  the  Jury,  and  that 
petitioner  is  entitled  to  his  discharge  as  pray- 
ed for.  The  coutt  will  proceed  to  secure  the 
property  to  meet  the  final  result  of  the  ac- 
tion. This  opinion  and  Judgment  will  be 
certified  to  the  derk  of  the.  superior  court  of 
Durham  county,  to  the  end  that  -further  pro- 
ceedings may  be  had  in  accordance  herewith* 
•  Reversed. 

(150  N.fC.  SW) 

STATE  V.  SPROUSB. 

(Supreme  Court  of  North  Carolina.     May  19^ 
1909.) 

1.  Abson  (J  25*)— iNnicTMBNT— Vabiawck. 

In  an  indictment  charging  accnsed  with 
burning  a  building  belonging  to  S.,  ownership 
is  alleged  only  to  identify  the  property,  and 
the  charge  is  sustained  by  showing  that  the 
building  belonged  to  another,  who  had  rented  it 
to  S.,  who  was  using  it  as  a  granary. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  §52;   Dec.  Dig.  f  25.*] 
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2.  Indictment  and  Information  (§  203*)— 
Aider  by  Verdicjt— Good  and  Bad  Counts. 
Where  the  indictment  contains  two  counts, 
and  one  is  valid,  a  general  verdict  will  be  sup- 
ported by  such  valid  count,  although  the  other 
count   may  be   defective. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §  651 ;  Dec.  Dig.  I 
203.*J 

Appeal  from  Superior  Court,  Madison 
County;    Ferguson,  Judge. 

Lawrence  Sprouse  was  convicted  of  arson, 
and  appeals.    Affirmed. 

C.  C.  Ramsey  and  Moore  ft  Rollins,  for 
appellant  The  Attorney  General*  for  the 
State. 

CLARK,  a  J.  The  defendant  is  indicted 
in  two  counts.  In  the  first  count  it  Is  alleged 
that  the  defendant  "did  unlawfully,  wanton- 
ly, willfully,  and  feloniously  set  fire  to  a  sta- 
ble and  granary  then  and  there  the  property 
and  in  possession  of  William  Sexton,"  and 
in  the  second  count  it  is  alleged  that  the  de- 
fendant "did  unlawfully,  willfully,  and  fe- 
loniously attempt  to  burn  the  barn  and  sta- 
ble of  William  Sexton  by  setting  fire  to  a 
certain  lot  of  flammable  matter  in  said  bam 
and  stable,  contrary  to  the  statute,"  etc. 

The  defendant  requested  his  honor  to 
charge  the  Jury  as  follows:  "That  if  the 
Jury  believe  the  evidence  the  stable  and  gran- 
ary was  the  property  of  B.  L.  Sprouse,  and 
the  Jury  could  not  find  the  defendant  guilty 
under  this  bill  of  indictment,  which  charges 
that  the  defendant  burned  the  stable  and 
granary,  the  property  of  William  Sexton." 
The  court  refused  to  give  said  instruction, 
and  the  defendant  excepted.  The  evidence 
was  that  the  title  to  the  stable  was  in  E.  L. 
Sprouse,  but  that  he  had  rented  the  building 
to  William  Sexton,  who  had  stored  300  bush- 
els of  com  in  the  granary  end  of  the  build- 
ing. This  is  not  a  civil  action  for  possession. 
Ownership  is  alleged  only  to  identify  the 
property  and  is  sufficiently  proven  by  show- 
ing occupancy.  State  v.  Daniel,  121  N.  C. 
576,  28  S.  B.  255 ;  State  v.  Thompson,  97  N. 
C.  496,  1  S.  E.  921 ;  State  v.  Jaynes,  78  N. 
C.  507 ;   State  v.  Tailor,  88  N.  C.  694. 

The  court  charged  the  Jury  that  if  they 
"should  be  satisfied  from  the  evidence  beyond 
a  reasonable  doubt  that  Willlani  Sexton,  the 
prosecutor,  had  rented  the  premises  from  E. 
L.  Sprouse,  and  in  pursuance  of  the  contract 
of  lease  he  went  into  possession  of  the  barn 
or  a  part  of  it  by  storing  his  corn  therein, 
then  the  bill  properly  charges  the  property 
burnt  as  the  property  of  William  Sexton, 
and  if  they  shall  further  be  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  will- 
fully set  fire  to  and  burned  said  house  with 
the  com  of  the  prosecutor  in  it,  it  is  their 
duty  to  return  a  verdict  of  guilty" — ^to  which 
the  defendant  excepted,  but  without  good 
ground. 

The  only  other  ground  relied  on  in  defend- 


ant's brief  is  that  tlie  Judgment  should  be 
arrested  because  the  first  count  In  the  bill  is 
defective.  If  this  were  true,  there  being  a 
general  verdict,  it  would  be  supported  by 
the  valid  second  count  State  v.  Toole,  106 
N.  C.  736,  11  S.  E.  168.  But  the  first  count 
follows  the  words  of  Revlsal  1905,  §  3338,  and 
the  second  count  is  based  on  Revisal  1905,  I 
3336. 
No  error. 


(160  N.  G.  940) 

MITCHEM  T.  WALLACE  et  al. 

(Supreme  Court  of  North  Carolina.     May  19, 
1909.) 

1.  Tenancy  in  Common  (|  43*)— Oontbact  of 
Sale  —  Agreement  bt  One  of  Several 
Owners. 

Where  but  one  of  several  owners  of  land 
agreed  to  convey,  the  others  were  not  liable  for 
breach  of  contract  to  convey. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common..  Cent  Dig.  §f  130-132,  136»  137 ;  Dec^ 
Dig.  S  43.*] 

2.  Vendor  and  Purchaser  (|  350*)— Action 
for  Breach— Burden  of  Proof. 

In  an  action  for  breach  of  contract  to  con- 
vey land,  the  burden  was  upon  complainant  to 
show  a  breach. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,   Cent    Dig.   I  1043;    Dec    Dig.   | 

3.  Vendor  and  Purchaser  (I  350*)— Action 
FOR  Breach— Sufficiency  of  E^vidence. 

In  an  action  for  breach  of  a  contract  to 
convey  land,  evidence  held  not  to  sustain  a  find- 
ing that  defendant  refused  to  convey  his  inter 
est  as  agreed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  I  350.*] 

4.  Specific  Performance  (§  97*)  — Condi- 
tions Precedent^— Tender  of  Purchase 
Monet. 

Where  defendant  did  not  refuse  to  convey 
his  interest  in  land  as  agreed,  plaintiff  must 
tender  the  purchase  money  before  she  can  de- 
mand specific  performance  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  SS  286-298;  Dec.  Dig.  i 
97.*] 

5.  Vendor  and  Purchaser  (|  344*)— Action 
for  Breach— Conditions  Precedeni>— Ten- 
der OF  Performance. 

Where  the  owner  did  not  refuse  to  convey 
his  interest  in  land  to  plaintiff  as  agreed,  plain- 
tiff must  show  tender  of  the  purchase  money  be- 
fore she  can  sustain  an  action  for  breach  of  the 
contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,    Cent    Dig.    f    1031;     Dec    Dig.   S 

Appeal  from  Superior  Court,  Rutherford 
County;    Justice,  Judge. 

Action  by  S.  A.  Mltchem  against  A.  D.  K. 
Wallace  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed,  and 
motion  for  nonsuit  allowed. 

The  defendants  moved  to  nonsuit.  Mo- 
tion overruled,  defendants  except  His  hon- 
or submitted  these  issues. 

**{1)  Did  defendant  contract  and  agree 
with  plaintiff  to  sell  her  his  interest  in  the 
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tand  mentioned  in  the  complaint  as  therein 
alleged?    Answer.  Yes. 

"(2)  Did  defendant  fail  and  refuse  to  con- 
vey to  the  plaintiff  his  interest  in  said  land 
in  violation  of  his  contract  as  alleged?  An- 
swer. Yes, 

"(3)  What  damage,  if  any,  is  plaintiff  en- 
titled to  recover?    Answer.  $50." 

From  the  Judgment  rendered  defendants 
Appealed. 

McBrayer,  McBrayer  &  McRorie,  for  ap- 
pellants. D.  F.  Morrow  and  B.  S.  Saves,  for 
appellee. 

BROWN,  J.  The  evidence  taken  in  its 
most  favorable  light  for  plaintiff  tends  to 
prove  that  the  land,  the  subject-matter  of 
the  contract,  belonged  to  the  defendant  A. 
D.  K.  Wallace  and  to  the  other  codefend- 
ants.  A  contract  for  the  sale  of  the  land 
was  drawn  up  and  signed  by  said  Wallace 
land  the  plaintiff,  and  deposited  wKh  G.  W. 
Goode,  to  be  held  by  him  until  released  by 
mutual  agreement  of  plaintiff  and  A.  D.  K. 
Wallace.  It  was  evidently  deposited  to 
await  the  consent  of  the  other  owners  who 
refused  to  sell  as  claimed  by  Wallace,  but 
we  will  assume,  as  contended  by  plaintiff, 
that  it  was  held  by  Goode  to  await  the  pay- 
ment of  the  purchase  money,  and  was  then 
to  be  delivered  to  plaintiff.  This  contract 
was  never  delivered  to  plaintiff,  but  accord- 
ing to  Goode,  her  own  witness,  it  was  taken 
from  his  granddaughter  by  William  Mitch- 
em,  plaintlfTs  brother-in-law,  without  either 
Goode's  or  defendant's  knowledge  or  con- 
sent It  is  manifest  from  plaintlfTs  own 
evidence  that  Wallace  informed  her  fully 
and  particularly  as  to  the  ownership  of  the 
land,  And  did  not  undertake  to  bind  the 
other  ''sixteen  heirs."  We  are  not  furnished 
with  the  charge  of  the  Judge,  but  we  infer 
from  the  issues  that  the  action  was  finally 
tried  as  one  against  A.  D.  K.  Wallace  alone 
for  damages  for  refusal  to  convey  his  in- 
dividual fourth  interest,  although  the  com- 
plaint charged  the  breach  against  all  the 
owners.  Certainly  no  cause  of  action  is 
made  out  upon  plaintiff*s  own  evidence 
against  the  other  defendants,  and  we  think 
upon  consideration  that  none  is  made  out 
against  A.  D.  K.  Wallace  himself.  There  is 
an  entire  failure  of  evidence  upon  the  sec- 
ond issue,  and  it  was  incumbent  upon  plain- 
tiff to  establish  the  affirmative  of  that  is- 
sue by  a  preponderance  of  the  evidence. 

The  only  evidence  bearing  thereon  is  that 
of  plaintiff  herself  and  defendant  Wallace. 
Upon  direct  examination  plaintiff  stated 
that,  after  the  others  refused  to  sell,  she 
asked  Wallace  to  give  her  a  chance  at  his 
part,  and  that  he  refused  to  consent  On 
cross-examination,  however,  the  plaintiff 
seems  to  have  retracted  that  statement  for 
she  expressly  admits  that  Wallace  agreed 


"that  he  would  let  me  hare  his  part,  which 
was  one-fourth  interest"  The  defendant 
Wallace  testifies:  "Mrs.  Mitchem  came  to 
see  me  in  October,  1906,  and  I  told  her  that 
the  other  heirs  had  repudiated  the  contract 
I  told  her  that  I  would  let  her  have  my  part 
and  she  said  that  she  did  not  want  my  part 
or  interest  unless  she  could  get  it  all.  J.  (X 
Hampton  and  H.  B.  Morgan  were  present" 
These  two  witnesses  corroborate  the  state- 
ment of  Wallace.  Although  plaintiff  admit- 
ted that  Wallace  offered  her  his  share  of  the 
land,  and  although  Wallace  testified  to  same 
fact  yet  plaintiff  admits  that  she  never 
offered  to'  pay  Wallace  a  penny  of  the  pur- 
chase money,  and  never  tendered  a  penny 
to  Goode  the  depositary  of  the  contract  It 
seems  quite  plain  to  us  that  there  is  noth- 
ing in  the  evidence  to  sustain  the  finding 
upon  the  second  issue,  and  that  upon  her  own 
showing  the  plaintiff  is  not  entitled  to  re- 
cover damages  for  breach  of  a  contract 
which  she  made  no  attempt  to  perform  on 
her  part.  If  Wallace  had  refused  to  sell 
his  part  of  the  land,  after  contracting  to  do 
so,  plaintiff  might  have  been  relieved  of  the 
necessity  of  tendering  to  him  or  to  Goode 
Wallace's  portion  of  the  purchase  money, 
which  was  one-fourth.  But  Wallace  did  not 
refuse  according  to  plaintiff's  own  admission 
as  well  as  his  own  testimony,  and  it  there- 
fore was  incumbent  on  her  to  tender  his  part 
of  the  purchase  money  before  she  could  call 
for  specific  performance  or  sustain  an  action 
for  damages  for  a  breach  of  the  contract 

The  motion  for  nonsuit  is  allowed. 

Reversed. 


060  N.  C.  T70) 

FARMERS'  ft  MERCHANTS'  BANK  OF 

WILLIAMSTON  v.  GERMANIA 

LIFE  IN&  CO. 

(Supreme  Court  of  North  Carolina.     May  25, 

1909.) 

1.  Bills  and  Notes  (|  637*)  —  AcnoHs  — 

8UESTI0N  FOB  JUBY  —  NOTIOB  —  •*KlTINO" 
HECKS. 

In  an  action  by  a  bank  for  money  paid  on 
a  dishonored  check  drawn  in  defendant*8  name 
on  another  bank  in  favor  of  defendant's  agent 
b7  defendant's  cashier,  whether  plaintiff  had  no- 
tice that  the  agent  and  cashier  were  "kiting" 
checks  on  their  own  account  in  their  dealings 
with  plaintiff,  or  could  have  known  it  by  the  ex- 
erbise  of  reasonable  care,  held  to  be  for  tha  juiy 
under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Dec.  Dig.  f  537.*] 

2.  Pbincipal  and  Agent  ({  100^)— Scopb  of 
AuTHOBiTY  —  Using  Pbincipal'b  Funds 
FOB  Pbbsonal  Benefit— "Kiting.  " 

An  agent  has  no  authority  to  use  the  prin- 
cipal's  bank  deposit  as  a  basis  for  a  ''kiting** 
business  with  another  person,  consisting  of  an 
exchange  of  checks  to  temporarily  raise  money 
or  credit,  for  the  agent's  private  benefit 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  4  100.* 

For  other  definitions,  see  Words  and  Phiases, 
vol.  5,  p.  3935.] 
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8.  Pbtncipal  and  Agent  (§  119*)--Scopb  of 
AtTEHOBiTT— Noticed— Pbesumption  . 

A  bank  holding  a  principars  deposit  will 
be  presumed  to  have  notice  of  the  lack  of  au- 
thority of  an  agent  to  use  the  deposit  as  a  ba- 
sis for  "kiting"  checks  for  his  own  benefit. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  S  119.*J 

4.  Bills  and  Notes;  (I  835*)  —  Bona  Fide 

PUBCHASEBS. 

If  a  bank  paying  a  check  drawn  by  a  de- 
positor's cashier  in  the  depositor's  name  and 
payable  to  the  depositor's  agent  knew,  or  ought 
to  have  known  in  the  exercise  of  reasonable 
care,  that  the  check  was  one  of  a  series  of  "kit- 
ing" checks  which  the  agent  and  c^hier  were 
issuing  for  their  own  benefit,  it  could  not  recov- 
er from  the  depositor  for  the  amount  paid  there- 
on. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  817 ;  Dec  Dig.  §  335.*] 

6.  Notice  (|  6*)  —  Facts  Putting  on  In- 
quiry. 

Knowledge  of  any  facts  and  circumstances 
reasonably  calculated  to  put  one  on  inquiry 
makes  it  his  duty  to  make  inquiry,  and  he  will 
be  charged  with  notice  of  all  facts  which  such 
inquiry  would  have  elicited. 

[£d.  Note.— For  other  cases,  see  Notice,  Cent. 
Dig.  H  4-7;    Dec  Dig.  «  6.*] 

6.  Bills  and  Notes  (§  492*)  —  Payment  of 
Checks  —  Action  to  Recoveb  Money  Paid 
— Bubden  of  Proof. 

In  an  action  by  a  bank  to  recover  money 
paid  on  a  check  drawn  by  the  maker's  cashier 
on  another  bank,  the  burden  is  upon  the  bank 
to  show  that  the  cashier  had  authority  to  draw 
the  check. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  I  1649;   Dec  Dig.  S  492.*] 

7.  Principal  and  Aqbnt  (J  92*)— Liabilitt 
FOB  Acts  of  Agent. 

A  principal  is  bound  by  such  acts  of  its 
agents  as  it  expressly  authorizes  or  such  acts 
as  are  committed  by  them  within  the  apparent 
scope  of  their  authority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  f  245 ;   Dec  Dig.  f  92.*] 

8.  Appeal  and  Ebbob  (|  1005*) —Review— 
Discbetion  of  Coubt. 

The  refusal  of  the  trial  Judge  to  set  aside 
a  verdict  on  conflicting  evidence  as  against  the 
weight  of  evidence  cannot  be  reviewed. 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f§  3948-3954;  Dec  Dig.  § 
1005.*] 

9.  Tbial  (i  ^1*)— Rkfural  of  Issues. 

Where  the  issues  were  sufficient  to  present 
all  the  controverted  matters  in  the  case,  there 
was  no  error  in  rejecting  other  issues  tendered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  834;   Dec  Dig.  I  351.*] 

Connor  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;  Biggs,  Judge. 

Action  by  the  Farmers'  ft  Merchants'  Bank 
of  Wllllamston  against  the  Germanla  Life 
Insurance  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

J.  W.  ninsdale  and  Shepherd  ft  Shepherd, 
for  appellant.  H.  W.  Stubbs,  Wheeler  Mar- 
tin, H.  A.  Gilliam,  and  W.  W.  Clark,  for 
appellee. 


WALKER,  J.  This  action  was  brought  to 
recover  $1,250,  the  amount  of  a  check  alleg- 
ed to  have  been  drawn  by  Lula  Parham, 
cashier  of  the  defendant,  on  the  Mercantile 
Bank  of  Memphis,  Tenn.,  to  the  order  of  R. 
B.  Hall,  manager  of  the  defendant,  and  in- 
dorsed by  him  for  value  to  the  plaintiff,  and 
also  the  protest  fee,  $2.50,  making  in  all 
$1,252.50.  The  check  was  presented  to  the 
bank  on  which  it  had  been  drawn  and  pay- 
ment refused,  whereupon  it  was  protested 
for  nonpayment  The  defendant  denied  its 
liability  upon  the  ground  that  Lula  Parham 
had  no  authority  to  draw  the  check,  and 
that  it  had  received  no  benefit  therefrom. 
It  further  alleged  that  B.  B.  Hall,  as  mana- 
ger, in  August,  1905,  opened  an  account  with 
the  plaintiff,  in  the  defendant's  name,  but 
really  for  his  own  benefit,  and  for  many 
months  did  a  "kiting"  business  with  the 
plaintiff,  depositing  with  It  checks  and  drafts 
on  other  parties,  who  owed  him  nothing, 
and  making  the  same  good  by  checks  ui)on 
the  plaintiff  and  others ;  the  principal  trans- 
actions in  the  way  of  ''kiting"  checks  having 
been  carried  on  between  the  said  R.  B.  Hall, 
as  manager,  and  the  said  Lula  Parham,  as 
cashier,  of  the  defendant  The  court  sub- 
mitted to  the  jury  two  issues,  which,  with 
the  answers  thereto,  were  as  follows:  (1) 
Is  the  defendant  indebted  to  the  plaintiff? 
If  so,  in  what  amount?  Ans.  $276.48,  with 
interest  from  January  17,  1907.  (2)  Upon 
what  item  of  debit  appearing  in  the  account 
of  the  defendant  company  with  the  plaintiff 
bank  was  the  credit  balance  of  $976.02,  dat- 
ed January  16,  1907,  applied?  Ans.  The 
$1,250  check  in  controversy.  The  answer 
to  the  first  issue  was  arrived  at  by  deduct- 
ing the  "credit  balance"  of  $976.02  from  the 
amount  of  the  check,  with  the  protest  fee 
added;  the  plaintiff  having  charged  the 
amount  of  the  check  to  the  defendant  wnen 
payment  of  it  was  refused.  • 

There  was  much  evidence  introduced  tend- 
ing to  show  that  R.  B.  Hall,  as  manager,  and 
Miss  Parham,  as  cashier,  of  the  defendant, 
were  "kiting"  checks  in  their  dealings  with 
the  plaintiff  bank,  and,  while  this  evidence 
may  be  very  strong  and  convincing,  we  do 
not  think  it  was  of  such  a  conclusive  nature 
as  to  require  the  court  to  instruct  the  Jury, 
as  requested  to  do  by  the  defendant,  that, 
as  matter  of  law,  it  charged  the  defendant 
with  notice  of  the  fact,  so  as  to  de- 
feat the  plaintiff's  recovery.  Frank  F.  Fa- 
gan,  cashier  of  the  plaintiff  bank,  testified 
that  he  did  not  know  Hall  was  "kiting" 
checks,  nor  did  he  know  that  there  was  any- 
thing^ wrong  in  his  transactions  with  the 
bank.  On  December  18,  1906,  he  wrote  the 
following  letter  to  the  defendant :  "Mr.  R.  B. 
Hall,  manager  of  your  company  at  Raleigh, 
N.  C,  carries  an  account  at  this  bank  as  R. 
B.  Hall,  manager  Germanla  Life  Insurance 
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Company  of  New  York.  We  desire  to  know 
If  Ills  signature  to  checks  meets  with  your 
approval,  and  If  the  same  Is  authorized  by 
you.  We  also  would  like  to  know  if  the 
signature  of  Lula  Parham,  cashier  Germanla 
Life  Insurance  Company,  to  checks  drawn 
on  the  Mercantile  Bank  of  Memphis,  Tenn^ 
Is  authorized  by  you..  As  Mr.  Hall  Is  man- 
ager of  your  company  for  North  Carolina 
and  Tennessee,  we  presume  that  he  has  au- 
thority to  sign  your  checks,  but  we  desire 
this  Information  for  the  files  and  records  of 
our  bank,  and  will  very  much  appreciate  a 
prompt  reply.  Yours  truly,  Frank  F.  Fagan, 
Cashier."  To  this  letter  he  received,  Decem- 
ber 22,  1906,  the  following  answer :  "Gentle- 
men: We  reply  to  yours  of  the  18th  Inst,  in 
the  affirmative.  Mr.  Hall  and  Miss  Parham 
being  authorized  to  draw  checks,  as  indicat- 
ed by  you.  Respectfully  yours,  N.  S.  Wesen- 
donck,  Second  Vice  President" 

The  Judge  charged  the  Jury  fully  as  to 
the  extent  of  the  authority  of  R.  B.  Hall  and 
Lula  Parham  to  draw  checks  In  the  name  of 
the  defendant,  and  that  they  had  no  authori- 
ty, as  agents,  to  do  a  "kiting  business," 
and  that  the  plaintiff  Is  presumed  to  have 
had  notice  of  such  lack  of  authority.  He 
then  charged  the  Jury  as  follows:  "Checks 
are  always  supposed  to  be  drawn  upon  a 
previous  deposit  of  funds.  If  you  find  from 
the  evidence  that  the  check  in  controversy 
was  one  of  a  series  of  kiting  checks,  and  that 
the  plaintiff  knew,  or  ought  to  have  known, 
this  fact  In  the  exercise  of  reasonable  care 
as  prudent  bankers,  you  will  answer  the 
first  Issue,  'No.'  Knowledge  of  any  facts 
and  circumstances  reasonably  calculated  to 
put  a  man  on  Inquiry  makes  It  his  duty  to 
make  inquiry,  and  he  will  be  charged  with 
notice  of  all  facts,  which  such  Inquiry  would 
have  elicited.  If  you  find  from  the  evidence 
that  tlie  plaintiff  did  not  have  actual  notice 
of  such  kiting,  or  constructive  notice — that 
is,  Imowledge  of  such  facts  and  circumstan- 
ces as  would  put  it  upon  notice  by  proper 
Inquiry  and  Investigation — In  other  words, 
If  you  find  that  the  plaintiff  neither  knew, 
nor  had  reasonable  ground  to  believe,  that 
Hall  was  engaged  In  kiting  checks,  but,  on 
the  contrary,  plaintiff  reasonably  believed 
that  the  account  with  plaintiff  was  being 
used  by  Hall  as  the  company's  account  and 
not  his  own  private  account  for  his  own 
benefit,  then  you  will  proceed  to  consider 
whether  the  defendant  authorized  the  check 
In  controversy.  If  the  plaintiff  has  not  satis- 
fied you  that  It  neither  Imew  nor  had  rea- 
sonable ground  to  believe  that  Hall  was  en- 
gaged In  kiting  checks,  and  using  the  deposit 
for  his  own  personal  benefit,  you  will  an- 
swer the  first  Issue,  'No/  Now,  as  to  the 
authority  to  draw  the  check  In  controversy: 
The  burden  Is  upon  the  plaintiff  to  satisfy 
you  by  the  greater  weight  of  evidence  that 
Lula  Parham  had  authority  to  draw  the 
check  In  controversy.     Unless  the  plaintiff 


has  so  satisfied  yon,  you  will  answer  the 
first  issue,  'No.'"  The  court  then  directed 
the  attention  of  the  Jury  to  the  facts  and  cir- 
cumstances tending  to  show  whether  Lnia 
Parham  had  authority  to  draw  the  check  In 
controversy  and  whether  the  defendant  had 
notice  that  R.  B.  Hall  and  Lula  Parham 
were  "kiting"  checks,  and  that  the  check 
for  $1,250  was  drawn  without  the  authority 
of  the  defendant  The  court  further  in- 
structed the  Jury  as  follows:  **The  defend- 
ant Is  bound  by  such  acts  of  Its  agents  as  It 
expressly  authorized,  or  such  acts  as  are 
committed  by  Its  agents  within  the  apparent 
scope  of  their  authority;  that  Is,  such  acts 
as  It  reasonably  led  the  plaintiff  to  believe 
the  agent  possessed."  The  charge  was  ex- 
ceedingly favorable  to  the  defendant  and  pre- 
sented its  contentions  with  reference  to  the 
Issues  and  evidence  In  the  case  as  strongly 
as  the  law  permitted  with  a  due  regard  to 
the  rights  of  the  plaintiff. 

The  law  In  regard  to  the  duty  and  authori- 
ty of  an  agent  in  the  transaction  of  the 
business  of  his  principal  and  the  liability 
of  the  principal  for  the  acts  of  his  agent 
was  fully  explained  to  the  Jury  with  refer- 
ence to  the  special  facts  and  circumstances 
of  this  case,  and  the  charge  In  this  respect 
was  In  accordance  with  the  authorities  up- 
on the  subject  Bank  v.  Hay,  143  N.  C,  326, 
55  S.  E.  811,  and  cases  cited  therein.  The 
real  and  vital  questions  in  the  case  were 
whether  R.  B.  Hall  and  Lula  Parham  had 
been  engaged  In  a  "kiting  business,"  and.  If 
so,  whether  the  fact  was  known  to  the  plain- 
tiff, or  could  have  been  known  by  the  exer- 
cise of  reasonable  care  and  diligence.  It 
was  conceded  that  If  they  had  been  "kiting" 
checks,  and  the  check  In  controversy  was 
one  of  the  series  of  such  checks,  and  further 
that  the  plaintiff  Imew,  or  should  have 
known,  such  to  be  the  case,  then  there  was 
no  liability  on  the  part  of  the  defendant 
Upon  the  evidence,  as  we  view  it  these 
were  facts  for  the  Jury  to  find,  and  the  court 
properly  left  the  matter  to  the  Jury  as  one 
of  fact.  Instead  of  instructing  them,  as  mat- 
ter of  law,  to  answer  the  first  Issue  In  favor 
of  the  defendant  upon  the  assumption  that 
the  dealings  of  R.  B.  Hall  with  the  plaintiff 
were  not  within  the  scope  of  his  authority 
as  manager  of  the  defendant  company,  and 
that,  in  law,  the  plaintiff  had  notice  thereof. 
The  court  properly  placed  the  burden  upon 
the  plaintiff  of  showing  the  authority  of 
Lula  Parham  to  draw  the  check,  and  cor- 
rectly Instructed  the  Jury  to  ascertain  wheth- 
er such  authority  existed  under  the  facts 
and  circumstances  of  the  case  as  they  might 
find  them  to  be;  In  other  words,  whether 
she  had  the  actual  or  apparent  authority  to 
draw  the  check,  under  the  evidence  and  the 
principles  of  law  concerning  the  liability  of 
a  principal  for  the  act  of  his  agent  as  al- 
ready explained  to  them. 

As  we  have  stated,  there  was  very  strong 


W.  Va.) 


CRISS  V.  CRI8S. 


906 


evidence  to  show  that  R.  B.  Hall  and  Lula 
Parham  were  engaged  In  kiting  transactions 
— ^that  ls»  they  were  Interchanging  commer- 
cial paper  for  the  purpose  of  temporarily 
raising  money  or  sustaining  credit — ^but,  on 
the  contrary,  the  defendant  had  Informed 
the  plaintiff  about  10  days  before  the  check 
for  $1,250  was  deposited  with  the  plaintiff 
bank  that  R.  B.  Hall  and  Lula  Parham  had 
authority  to  draw  checks  in  the  name  of  the 
defendant  as  its  agents,  and  Frank  F.  Fa- 
gan,  cashier  of  the  plaintiff  bank,  testified 
that  he  did  not  know  that  the  checks  drawn 
by  them,  respectively,  were  not  authorized, 
nor  did  he  know  that  there  was  anything 
wrong  in  their  transactions  with  his  bank 
or  the  bank  in  Memphis.  There  Was  testi- 
mony sustaining  the  contention  of  each  of 
the  parties,  and,  under  the  circumstances, 
It  was  proper  to  submit  the  case  to  the  jury 
with  proper  instructions  as  to  the  law  bear- 
ing upon  it  The  court  instructed  the  Jury 
fully  and  correctly  as  to  what  would  consti- 
tute notice  that  R.  B.  Hall  and  Lula  Par- 
ham were  not  acting  within  the  scope  of 
their  authority  as  agents  of  the  defendant 
While  the  preponderance  of  the  evidence 
may  have  been  on  the  defendant's  side,  we 
do  not  think,  if  this  be  so,  it  authorized 
peremptory  directions  to  the  Jury  to  find  in 
favor  of  the  defendant  in  answering  the  is- 
sues. If  the  verdict  was  against  the  weight 
.of  the  evidence,  the  Judge  could  have  set 
It  aside,  and,  if  he  failed  to  do  so  upon 
proper  application,  we  cannot  review  his  de- 
eision  here  and  correct  the  error.  There 
are  few,  If  any,  controverted  questions  of 
law  in  the  case,  and  we  have  not  deemed  It 
necessary  therefore  to  cite  the  authorities 
which  sustain  the  charge  of  the  court,  and 
have  confined  our  discussion  to  the  pivotal 
question,  whether  the  case  should  have  been 
submitted  to  the  Jury  to  find  the  facts  under 
proper  instructions  as  to  the  law,  as  was 
done  by  the  court,  or  whether  the  court 
should  have  charged,  substantially  as  re- 
quested by  the  defendant's  counsel,  that,  up- 
on the  evidence,  they  should  answer  the  first 
issue  in  the  negative.  The  Issues  were  suf- 
ficient to  present  all  the  controverted  mat- 
ters in  the  case,  and  there  was  no  error  in 
rejecting  those  tendered  by  the  defendant. 
Deaver  v.  Deaver,  137  N.  C.  240,  49  S.  B. 
113. 

Upon  a  review  of  the  whole  case,  we  find 
no  error  in  the  rulings  and  Judgment  of  the 
court. 

No  error. 

CONNOR,  J.  (dissenting).  An.  examina- 
tion of  the  record  In  this  case,  containing 
all  of  the  evidence,  forces  me  to  the  conclu- 
sion that,  taking  the  whole  evidence  as  true, 
the  plaintiff  bank  was  put  upon  notice  that 
Hall  and  Miss  Parham  were  "kiting"  checks, 
that  there  was  no  fund  upon  which  these 


checks  were  drawn,  and  this  must  have 
been  known  to  the  officers  of  the  bank.  If 
the  check  sued  upon  in  this  action  was  the 
only  one  drawn  by  Hall,  I  should  concur 
in  the  opinion  of  the  court;  but  It  is  only 
one  of  a  series  of  checks,  all  of  which,  when 
considered  together  with  other  admitted  cir- 
cumstances, show  to  my  mind  conclusively 
that  the  account  is  made  up  of  a  number 
of  checks,  all  of  which  were  drawn  In  accord- 
ance with  the  system  of  "kiting"  carried  on 
by  the  parties.  The  authorities  cited  in  de- 
fendant's brief  establish  its  contention  that 
the  checks  were  not  drawn  against  any  fund 
in  bank,  but  upon  other  checks  crossing  each 
other  in  the  mall  for  the  purpose  of  main- 
taining an  apparent  balance.  I  am  there- 
fore compelled  to  dissent  from  the  conclu- 
sion reached  by  the  majority  of  the  court 

In  consequence  of  the  late  day  of  the  term, 
upon  which  the  opinion  Is  filed,  I  am  unable 
to  set  out  in  full  and  discuss  the  evidence. 
I  can  therefore  only  express^  with  all  pos^ 
slble  deference,  my  dissent 


HOKB,  J.,  concurs. 


CRISS  V.  CRISS 


(66  W.  Va.  683) 


(Supreme  Cbnrt  of  Appeals  of  West  Yirginla. 
May  11,  1909.) 

Fraudulent  Conveyances  (§  172*)  —  What 
Constitutes— Imaginary  Oability. 

A  conveyance  of  land  to  be  held  in  trust 
for  a  third  person,  the  grantee  and  beneficiary 
intending  by  putting  it  in  the  hands  of  the 
grantee  to  shield  it  from  Imaginary  liability 
which  the  beneficiary  feared  might  be  attempted 
to  be  asserted,  based  on  forged  papers  which 
the  parties  feared  were  in  existence,  when  in 
fact  there  were  no  such  papers,  and  no  such  lia- 
bility, and  the  beneficiary  owed  no  debts,  will 
not  be  held  void  under  the  statute  avoidlne 
deeds  made  with  intent  to  defraud  creditors,  and 
the  trust  will  be  enforced  in  equi(;y. 

[E3d.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent  Dig.  St  52d-529,  542;  Dec. 
Dig.  f  172.*i 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Cburt,  Harrison 
County. 

Bill  by  Anna  Criss  against  Michael  Criss. 
Decree  for  defendant,  and  complainant  ap- 
peals.   Reversed. 

John  Bassel  and  Haze  Morgan,  for  ai^el- 
lant.  L.  C  Crile  and  Dabney  O.  Lee,  for  ap- 
pellee. 

BRANNON,  J.  Anna  Criss  filed  her  UU 
in  equity  In  the  circuit  court  of  Harrison 
coun^  against  Michael  Ciriss,  and  her  bill 
was  dismissed  on  demurrer,  and  she  appeals. 

The  bill  states  that  Anna  Criss  was  owner 
of  a  lot  on  Main  street,  in  the  city  of  Clarks- 
burg, and  that  she  conveyed  it  to  Hezeklah 
F.  Criss,  and  that  later,  in  consideration  of 
some  of  the  purchase  money  which  he  had 
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not  paid  her  and  of  further  indebtedness  of 
him  to  her,  Hezekiah  F.  Criss  conveyed  to 
Howard  P.  Criss,  a  son  of  Anna  Criast  a  cer- 
tain lot  on  Montlcello  avenue  and  Maude 
street,  in  Clarksburg,  on  which  was  a  dwell- 
ing house,  which  was  occupied  by  the  said 
Anna  Criss  and  her  family;  that  the  con- 
veyance by  Hezekiah  F.  Criss  of  said  lot  to 
Howard  P.  Criss  was  in  trust  for  the  use 
and  benefit  of  his  mother,  Anna  Criss,  and 
that  Howard  P.  Criss  accepted  the  said  con- 
veyance In  trust  for  his  mother,  she  having 
paid  the  whole  consideration  therefor;  that 
later,  as  Howard  P.  Criss  was  about  to  leave 
home  and  ^settle  in  another  state,  by  agree- 
ment of  the  parties  said  lot  was  conveyed 
by  Howard  P.  Criss  to  another  son  of  Anna 
Criss,.  Michael  Criss,  then  a  single  man  liv- 
ing on  the  said  lot  with  his  mother  and  other 
members  of  the  family;  that  Michael  Criss 
paid  nothing  whatever  for  the  conveyance  to 
him  of  said  lot,  and  that  it  was  a  distinct 
agreement  between  Anna  Criss  and  Howard 
Criss  and  Michael  Criss  that  Michael  Criss 
should  hold  the  said  lot  in  trust  for  the  sole 
use  and  benefit  of  his  mother,  Anna  Criss, 
and  that  the  family  should  continue  to  reside 
in  the  house  on  said  lot  The  bill  further 
states  that  Anna  Criss  in  1905,  through  the 
instrumentality  of  Michael  Criss,  was  incar- 
cerated in  the  West  Virginia  Hospital  for 
the  Insane  at  Weston,  but  remained  therein 
a  short  time  only  until  she  was  taken  out  of 
the  hospital  upon  a  bond  given  by  one  of  her 
sons,  the  said  Michael  Criss  refusing  to  bail 
her  out  and  using  every  means  at  his  com- 
mand to  keep  her  in  the  said  hospital,  even 
employing  counsel  to  appear  before  the 
board  of  directors  of  said  hospital  to  ad- 
vocate her  return  to  it,  but  that  the  plaln- 
tiif  was  soon  discharged  from  said  institution 
as  cured,  having,  in  fact,  never  been  un- 
sound in  mind,  although  the  action  of  the 
defendant  was  such  shortly  preceding  her 
commitment  to  the  hospital,  when  she  de- 
manded of  him  a  deed  for  the  lot,  as  almost 
to  drive  her  to  distraction.  The  bill  fur- 
ther states  that  Michael  Criss  never  set  up 
any  claim  to  the  Montlcello  avenue  property, 
and  does  not  yet,  except  by  way  of  a  baseless, 
trumped-up,  and  untrue  alleged  set-oif  of  $4,* 
000  for  keeping  the  family,  until  the  plain- 
tiff was  committed  to  the  insane  asylum, 
when,  assuming  that  the  plaintiff  had  become 
civilly  dead  for  the  remainder  of  her  life,  and 
that  defendant's  brothers  and  sisters  would 
not  litigate  with  him  the  right  to  the  prop- 
erty, he,  Michael  Criss,  then  married,  gave 
up  the  property  which  he  had  rented  in  an- 
other part  of  the  county  and  took  possession, 
with  his  family,  of  the  residence  In  contro- 
versy, and  of  the  plaintiff's  personal  property, 
and  broke  up  the  plaintiff's  home,  driving  her 
sons,  one  then  15  years  of  age,  another  20 
years  of  age,  and  a  daughter  then  17  years  of 
age,  out  of  their  lifelong  home,  and  compel- 
ling them  to  go  upon  the  streets  among  stran* 
gers,  after  giving  the  daughter  written  no- 


tice to  vacate  the  property,  and  that  since 
then  the  defendant  has  occupied  the  propertj 
for  a  period  of  about  one  year  before  the 
bringing  of  this  suit  The  bill  further  states 
that  defendant,  Michael  Criss,  has  refused  to 
convey  the  said  property  to  the  plaintiff; 
though  often  requested  to  do  so,  and  that  she 
has  been  forced  to  live  upon  the  charity  of 
other  children,  when  her  own  property,  if 
she  could  have  it,  would  afford  her  a  home  and 
support  The  bill  further  states  that  the 
husband  of  Anna  Criss  had  been  engaged  in 
the  saloon  business  and  broke  up,  and  that 
she  had  engaged  in  business  herself  and  pros- 
pered therein,  and  did  not  owe  a  dollar  at 
the  time  she  purchased  the  Montlcello  avenue 
property  from  Hezekiah  F.  Criss,  but  that 
she  was  Informed  and  beliefved  until  a  little 
while  before  the  institution  of  this  suit  that 
her  name  had  been  forged  to  securities,  or- 
ders, and  other  paper,  the  payment  of  which 
might  be  attempted  to  be  enforced  against 
any  property  she  might  acquire  In  her  own 
name,  and  to  avoid  the  expense  and  annoy- 
ance of  being  obliged  to  defend  her  property 
from  supposed  liabilities  which  she  had  never 
incurred,  and  for  that  reason  alone,  she  had 
taken  the  conveyance  of  said  property  in  the 
name  of  her  son,  Howard  P.  Criss,  and  after- 
wards for  the  same  reason,  and  for  that  rea- 
son alone,  had  the  proper^  conveyed  to  her 
son  Michael  Criss,  tlie  defendant  her  pur- 
pose being  only  to  let  the  legal  title  remain 
outstanding  until  any  Judgments  against  her 
or  any  securities  with  her  name  forged  might 
expire  by  limitation  when  it  was  her  purpose 
to  take  the  legal  title  to  herself,  of  which 
purpose  the  def€!hdant  well  knew.  The  bUl 
further  states  that  at  the  time  of  the  convey- 
ance by  Hezekiah  F.  Criss  to  Howard  P. 
Criss,  and  at  the  time  of  the  conveyance  by 
Howard  P.  Criss  to  Michael  Criss,  the  plain- 
tiff, Anna  Criss,  had  no  creditor  or  outstand- 
ing obligation  owing  by  her,  and  that  she  was 
Innocent  of  any  intent  to  hinder,  delay,  or  de- 
fraud creditors;  and  that  about  the  time  of 
the  institution  of  this  suit  she  for  the  first 
time  caused  investigation  to  be  made  of  said 
supposed  forgeries,  with  the  result  that  she 
was  Informed  that  none  such  ever  existed 
that  would  have  been  enforceable  against 
said  property,  even  had  she  taken  the  convey- 
ance directly  in  her  own  name  Instead  of  that 
of  her  son.  The  bill  prayed  that  the  defend- 
ant be  compelled  to  convey  the  said  Monti- 
cello  avenue  property  to  the  plaintiff,  and 
that  the  defendant  be  required  to  account  to 
her  for  rents,  Issues,  and  profits  from  the 
time  when  he  moved  into  the  property  in 
July,  1906.- 

The  defense  claims  that  the  statute  of 
limitation  bars  relief  to  the  plaintiff,  and 
that  the  statute  began  to  run  from  the  date 
of  the  deed  from  Hezekiah  Criss  December 
11,  1893.  This  trust  is  an  express  trust  and 
the  statute  of  limitations  does  not  commence 
to  run  against  such  a  trust  until  it  is  dis- 
avowed and  repudiated  by  the  trustee  with 
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notice  of  such  repudiation  by  the  beneficiary* 
Woods  V.  Stevenson,  43  W.  Va.  149,  27  S.  B. 
309.  The  bill  does  not  mention  any  repudia- 
tion of  the  trust  by  Howard  P.  Cries,  or  any 
disavowal  of  It  by  Michael  Orlss  until  very 
lately,  in  1905,  when  his  mother  was  taken 
to  the  hospital  for  the  Insane,  and  this  suit 
was  brought  as  early  as  August,  1006w  More- 
over, the  plaintiff  was  In  possession  of  the 
property,  living  in  it  with  her  family,  until 
1905,  when  she  was  taken  to  the  hospital, 
and,  of  course,  neither  the  statute  nor  laches 
would  have  run  against  her  while  she  occu- 
pied the  property  for  a  residence  for  herself 
and  family.  MuUins  v.  Shrewsbury,  60  W. 
Va.  694,  55  S.  E.  736.  It  is  strange  doctrine 
that  the  statute  or  laches  runs  against  a  per- 
son In  possession.  Moreover,  I  thought  that 
one  to  plead  the  statute  must  be  in  posses- 
sion for  the  period  prescribed  by  it,  and  in 
exclusive  possession,  shutting  out  the  other 
claimant  The  bill  says  that  this  defendant 
lias  been  in  exclusive  possession  only  one 
year.  The  plaintiff  had  possession. until  1905. 
So  neither  statute  nor  laches  bars  the  plain- 
tiff. 

The  main  question  in  this  case,  that  on 
which  the  defense  really  rests,  is  on  the 
theory  based  on  the  statement  of  the  bill  that 
the  conveyance  from  Hezeklah  F.  Crlss  to 
Howard  P.  CJrlss,  as  also  that  from  Howard 
P.  Crlss  to  Michael  Criss,  were  made  to  hin- 
der and  defraud  creditors,  and  that  equity 
will  not  enforce  a  trust  created  for  such 
illegal  purpose;  that  a  grantor  in  a  deed 
made  with  intent  to  defraud  by  covering  up 
the  property  in  another  name  will  not  be  al- 
lowed to  regain  the  property  In  a  court  of 
equity;  that  the  deed  is  good  and  binding 
at  law  between  its  grantor  and  grantee,  pass- 
ing legal  title;  and  that  equity,  though 
the  grantee  paid  nothing,  and  agreed  to  hold 
for  the  use  of  the  grantor,  will  not  compel 
the  grantee  to  reconvey  to  the  grantor,  and 
thus  countenance  fraudulent  conveyances. 
This  court  has  discussed  this  subject  in  many 
cases.  Poling  v.  Williams,  55  W.  Va.  69,  46 
S.  E.  704;  Edgell  v.  Smith,  50  W.  Va.  849, 
40  S.  E.  402.  I  refer  to  that  excellent  late 
work,  American  ft  English  Annotated  Cases. 
In  volume  3,  p.  942,  is  an  elaborate  collection 
of  cases.  But  does  this  case  fall  under  that 
principle  of  equity  law?  To  say  so  would 
carry  the  principle  very  far.  Anna  Criss 
owed  no  debts.  The  property  was  not,  in 
fact,  liable  for  any  debts  in  her  hands,  if  it 
had  been  in  her  hands.  I  have  carefully  ex- 
amined the  law  upon  this  subject,  and  I  con- 
clude that  this  case  does  not  fall  under  the 
rule  Just  stated.  Let  us  see  if  the  law  will 
sustain  this  position.  ''A  conveyance  made 
with  Intent  to  defraud  creditors  la  not  fraud- 
ulent if  there  were  no  creditors."  Moore  on 
Fraud.  Conv^.  {  9,  p.  85.  ''There  must  be 
creditors  who  may  be  delayed,  hindered,  or 
defrauded,  and  the  necessary  consequences 
of  the  act  must  be  to  produce  such  delay, 
hindrance,  or  fraud***    2  Bump,  Fraud*  Con- 


vey. S  25.  In  KerviCk  v.  Mitchell,  68  Iowa, 
273,  24  N.  W.  151,  26  N.  W.  434,  we  find  it 
held  that  "where  there  is  no  creditor  in  fact, 
but  only  an  imaginary  one,  through  fear  of 
whom  the  grantor,  encouraged  by  the  grantee, 
makes  the  conveyance,  the  fraudulent  intent 
will  not  be  Imputed  to  the  grantor,  and, 
where  the  conveyance  of  the  property  has 
been  without  consideration,  he  may  recover 
the  same  or  its  value.'*  In  Day  v.  Lown,  51 
Iowa,  364,  1  N.  W.  786,  the  court  said:  *T?he 
sole  object  of  the  statute  (the  statute  against 
fraudulent  conveyances)  is  to  prevent  convey* 
ances  of  property  with  intent  to  defraud  cred- 
itors, purchasers,  or  other  persons.  If  there 
were  no  creditors  or  purchasers,  the  convey- 
ance could  not  be  fraudulent  as  to  them. 
♦  ♦  ♦  His  intention  in  so  doing  was  wholly 
immaterial,  provided  no  one  but  himself  was 
injured  or  had  cause  to  complain.  It  was  not 
the  Intent  the  statute  should  be  regarded  in 
the  light  of  a  moral  code  and  operate  on  the 
conscience  of  the  party  making  the  convey- 
ance. Its  purpose  is  to  protect  the  legal  or 
equitable  rights  of  others.**  In  14  Am.  & 
Eng.  Ency.  L.  251,  It  is  laid  down  as  law 
that:  •'To  constitute  a  disposition  of  prop- 
erty fraudulent  within  the  terms  of  the  stat- 
ute, there  must  be  a  debtor  intending  to  de- 
fraud, a  creditor  to  be  defrauded,  and  a  con- 
veyance of  property  which  would  have  been 
appropriated  by  law  to  the  payment  of  a  debt 
due,  and  out  of  which  the  creditor  could  have 
realized  all  or  a  portion  of  his  claim.  •  *  ^ 
The  second  essential  of  a  fraudulent  convey- 
ance which  follows  necessarily  from  the  first 
is  that  there  should  be  a  creditor  to  be  de- 
frauded.** In  Dearman  v.  Dearman,  4  Ala. 
521,  was  a  conveyance  of  slaves  made  from 
apprehension  that  creditors  of  the  father, 
who  once  owned  the  property,  would  seize  it 
for  his  debts,  and  It  was  held  that,  as  the 
slaves  were  not  liable  for  the  debts,  the 
agreement  would  not  render  the  transfer 
fraudulent,  and  the  property  could  be  re- 
claimed. In  Pope  V.  Wilson,  7  Ala.  690,  the 
court  said:  "It  is  self-evident  that,  where 
there  are  no  creditors,  there  can  be  no  inten- 
tion to  defraud  them."  Vandever  v.  Free- 
man, 20  Tex.  333,  338,  70  Am.  Dec.  391,  is 
to  the  same  effect  In  Baker  v.  Oilman,  52 
Barb.  (N.  T.)  86,  a  man  conveyed  property  to 
prevent  its  being  subjected  to  a  recovery  in 
a  slander  suit;  the  grantee  agreeing  to  re- 
convey.  There  were  no  other  debts.  The 
slander  suit  was  defeated.  It  was  held  that 
there  was  no  lawful  debt  binding  the  prop- 
erty, and  a  recovery  was  decreed. 

It  is  argued  that,  thia  trust  being  by  oral 
agreement,  it  is  void  under  the  statute  of 
frauds  for  want  of  a  writing  declaring  it  It 
is  well  established  in  this  state  that  such  a 
trust  need  not  be  declared  or  created  in  writ- 
ing. Hpgg*s  Eq.  Princ.  p.  740.  It  is  useless 
to  multiply  authorities  for  a  proposition  so 
well  established  in  this  state.  Counsel  for 
the  defense  dte  us  to  Cain  v.  Cox,  23  W.  Va. 
594,  and  Troll  v.  Carter,  15  W.  Va.  567,  to 
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show  that  a  writing  Is  required.  In  those 
cases  the  conveyance  was  to  hold  In  trust  for 
the  grantor  himself,  not  the  case  where  one 
conveys  to  hold  In  trust  for  a  third  person. 
To  say  that  where  one  conveys  to  another  to 
hold  for  the  heneflt  of  the  grantor  would  be 
flat  contradiction  of  the  deed;  and  hence 
■would  not  be  good  as  a  trust  Troll  v.  Carter 
expressly  says,  however,  that,  if  the  convey- 
ance be  made  without  consideration  upon  trust 
that  the  grantee  will  hold  for  a  third  per- 
son, such  trust  will  be  enforced.  In  this  case 
the  deeds  were  not  from  Anna  Crlss  as  gran- 
tor In  trust  for  herself,  but  the  conveyance 
was  made  between  other  parties  to  hold  in 
trust  for  her. 

If  the  facts  stated  In  the  bill  are  true,  law 
and  justice  combine  to  sustain  the  plaintiff's 
cause.  Therefore  we  hold  that  the  bill  pre- 
sents the  case  of  an  enforceable  trust,  and  we 
reverse  the  decree  of  the  circuit  court,  and 
overrule  the  demurrer  and  remand  the  cause. 

(65  W.  Va.  641) 

McOASKEY  V.  POTTS  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

May  4,  1909.) 
!•  Fbaudulent  Convetances  (|  74*)— Voi.- 

UNTABT  TBANSFEBr-EXISTINO  CBEDITOBS. 

The  rules  and  principles  of  Lockhard  & 
Ireland  v.  Beckley,  10  W.  Va.  87,  Greer  v. 
O'Brien,  36  W.  Va.  277,  15  S.  E.  74,  Enslow  v. 
Sliger,  51  W.  Va.  405,  41  S.  E.  173,  and  Laid- 
ley  V.  Reynolds,  58  W.  Va.  418,  52  S.  E.  405, 
respecting  voluntary  and  fraudulent  gifts  or 
transfers  of  proper^,  considered  and  applied. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  186-188 ;  Dec.  Dig. 
i  74.  ♦] 

2.  FBAUDXTUorr  Conveyances  (§  95*)— Hus- 
band AND  Wife— Tbansactions  Between. 
Where  a  husband  becomes  indebted  to  bis 
wife  before  becoming  indebted  to  other  cred- 
itors, or  while  he  has  ample  property  to  pay, 
and  who,  while  he  still  has  ample  property  to 
pay  all  other  creditors,  pays  off  and  discharges 
his  indebtedness  to  his  wife  by  paying  the  same 
directly  into  a  copartnership,  of  which  she  is  a 
member,  as  cash  capital  to  be  provided  for  by 
her  under  the  partnership  agreement,  such  pay- 
ment in  suit  brought  by  or  on  behalf  of  his  oth- 
er creditors  more  than  three  years  after  such 
payment  will  not  be  treated  as  a  voluntary  or 
fraudulent  transfer  to  his  wife,  and  her  interest 
in  such  partnership  property  charged  with  his 
debts. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  26^282;   Dec.  Dig. 
<  95.*] 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wetzel  County. 

Bill  by  J.  F.  McOaskey,  trustee  in  bank- 
ruptcy of  W.  T.  Potts,  against  M.  L.  Potts 
and  others.  Decree  for  defendants,  and 
complainant  appeals.     Affirmed. 

Hall  &  Hall,  for  appellant  E.  B.  Snod- 
grass  and  B.  L.  Robinson,  for  appellees. 

MILLER,  P.  In  a  suit  in  equity  and  upon 
attachment   begun   in  the   circuit   court  In 


April,  1903,  by  Foster  Leap  against  W.  T. 
Potts,  and  John  F.  Loehr  and  Mary  Louise 
Potts,  partners  as  John  F.  Loehr  &  Co.,  and 
others,  Leap  sought  among  other  property 
attached  to  subject  to  the  payment  of  the  In- 
debtedness of  said  W.  T.  Potts  to  him  on 
certain  notes  Indorsed  and  paid  by  said 
Leap,  aggregating  about  $3,200,  the  undivid- 
ed interest  of  Mary  Louise  Potts,  fts  partner, 
in  a  stock  of  goods  and  merchandise  of  said 
John  F.  Loehr  &  Co.  at  New  Martinsville. 
This  suit  was  shortly  afterwards  supersed- 
ed by  the  bankruptcy  proceedings  of  said  W. 
T.  Potts,  adjudging  him  a  bankrupt,  and  in 
which  he  was  subsequently  discharged,  and 
In  which  the  complainant  in  the  present  suit 
was  appointed  trustee  of  the  bankrupt's  es- 
tate, and  who  by  an  order  entered  therein 
was  authorized  to  Intervene  in  the  Leap  suit 
or  bring  a  new  suit  against  defendants  for 
the  protection  of  the  estate  of  said  bank- 
rupt The  present  suit  was  begun  in  June, 
1003.  The  bill  filed  swallows  as  a  whole, 
and  attempts  to  digest  and  assimilate  to  its 
own  purposes,  the  entire  bUl  in  the  Leap  suit 
It  adopts  the  charges  therein  as  its  own,  and 
what  material  averments  are  added  thereto 
relate,  as  did  the  averments  in  the  Leap 
bill,  to  alleged  transactions  of  the  defend- 
ants respecting  said  property  as  affecting  the 
rights  and  interests  of  the  said  Leap.  The 
answers  of  defendants  put  in  issue  all  the 
material  averments  of  the  bill,  and  upon  fin- 
al hearing  thereon,  and  on  the  depositions 
and  proofs  taken  and  filed,  the  circuit  court 
on  April  15,  1907,  prononnced  the  final  de- 
cree appealed  from,  adjudging,  among  other 
things,  the  interest  of  said  Mary  Louise 
Potts  In  said  partnership  property  to  be  her 
property,  and  not  liable  for  the  indebtedness 
of  her  husband  to  said  Leap,  or  to  his  other 
creditors.  The  decree  also  disposed  of  the 
issues  made  with  respect  to  the  other  proper- 
ty, but  the  only  questions  presented  for  our 
decision  relate  to  the  decree  respecting  the 
said  stock  of  goods. 

The  substantial  averments  of  the  bill  are, 
that  in  March,  1900,  John  F.  Loehr  and  W. 
T.  Potts,  in  the  name  of  his  wife,  Mary  Lou- 
ise Potts,  formed  a  copartnership  at  which 
time  the  said  Leap  had  become  the  accommo- 
dation indorser  for  said  Potts  to  the  extent 
of  at  least  $2,000  of  said  $3,200,  and  that,  al- 
though the  partnership  agreement  purported 
to  be  between  said  Loehr  and  said  M.  L. 
Potts,  it  was,  in  fact,  between  the  said  W.  T. 
Potts  and  said  Loehr,  and  that  the  terms  of 
the  agreement  were  that  Potts  was  to  fur- 
nish the  capital,  and  that  Loehr,  who  was  ex- 
perienced in  the  business  to  be  undertaken, 
was  to  give  his  time  and  attention  to  the 
business,  and  have  a  half  Interest  therein; 
that,  pursuant  to  this  agreement,  W.  T.  Potts 
did  furnish  the  capital,  aggregating  $1,500, 
and  no  part  of  which  was  furnished  by  said 
Loehr  or  by  said  M.  L.  Potts ;  that  the  busi- 


•For  other  cases  see  same  topic  and  section  NUMBER  m  Dee.  4k  Am.  Digs.  1907  to  date^  A  Reporter  Mexes 
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ness  had  been  prosperous;  and  that  at  the 
time  of  the  suit  the  firm  had  accumulated  a 
stock  of  goods  valued  at  from  $6,000  to  $7,- 
000.  And  It  Is  specifically  averred  that  this 
action  of  W.  T.  Potts  In  thus  furnishing  the 
capital  for  said  partnership  and  so  engag- 
ing in  the  business  in  the  name  of  his  wife 
was  a  fraud,  and  done  to  wrong,  cheat,  and 
defraud  his  creditors,  and  especially  said 
Leap.  These  averments  of  the  bill,  in  effect, 
charge,  not  only  a  voluntary  gift  or  transfer 
by  W.  T.  Potts  of  his  money  and  property 
to  his  wife,  and  void  as  against  existing 
creditors  because  voluntary,  but  also  that 
such  gift  or  transfer  was  without  considera- 
tion, and  was  made  with  fraudulent  Intent 
to  cheat  and  defraud  the  said  Leap,  not  only 
as  an  existing  creditor,  but  as  a  subsequent 
creditor  of  said  Potts,  and  void  as  against 
him  upon  either  ground.  But  we  do  not  find 
that  it  is  alleged  that  defendant  M.  L.  Potts 
had  any  notice  of  such  alleged  fraudulent 
Intent 

One  of  the  averments  of  the  present  bill 
charged  not  as  a  basis  for  any  relief,  but  as 
evidential  matter  bearing  on  the  question  of 
fraud,  is  that  at  the  time  said  W.  T.  Potts 
first  solicited  said  Leap  to  become  his  in- 
dorser,  he  represented  to  him  that  be  owned 
a  house  and  lot  in  Titusville,  Pa.,  the  title 
to  which  Leap  afterwards  learned,  but  not 
until  be  had  become  such  indorser,  was  in  the 
name  of  said  M.  L.  Potts,  and  that  the  said 
Potts  had  designedly  had  title  thereto  so 
placed  in  the  name  of  his  wife  about  the 
time  or  Just  before  he  had  sought  credit  from 
said  Leap,  with  the  object  in  view,  in  the 
event  he  became  involved,  of  having  said 
property  beyond  the  reach  of  his  creditors. 
The  facts  respecting  the  said  house  and  lot 
in  Titusville  disclosed  by  the  evidence  are 
that  the  same  was  purchased  and  paid  for  In 
part  by  the  said  W.  T.  Potts  in  1894,  some 
three  years  before  said  Leap  had  even  be- 
come acquainted  with  him,  and,  so  far  as  the 
record  shows,  before  any  of  his  present  ex- 
isting indebtedness  had  been  contracted.  So 
that  the  allegations  respecting  this  transac- 
tion, not  being  made  the  basis  of  any  relief, 
have  very  little,  if  any,  evidential  force  or 
effect  on  the  issue  involved  here  with  re- 
spect to  said  partnership  property.  In  the 
final  decree  appealed  from  the  court  below, 
upon  the  papers  and  evidence  in  the  cause, 
found  as  a  fact  that  the  said  stock  of  goods 
ot  John  F.  Loehr  ft  Ck>.  was  not  as  charged 
in  the  bin  the  property  of  said  W.  T.  Potts, 
and  that  he  had  no  Interest  therein  subject 
to  the  payment  of  his  debts. 

The  first  question  presented  is:  Did  Potts 
invest  his  own  money  and  capital  in  the  busi- 
ness of  said  copartnership  in  the  name  of 
his  wife,  as  a  voluntary  gift  or  transfer 
thereof  to  her,  and  void  as  against  Leap  or 
his  other  existing  creditors?  And  the  sec^ 
ond  is  whether,  if  not  voluntary  and  void  on 
that  ground,  was  such  investment  of  capital 
furnished  ly  Potts  fraudulent  In  fact  and 


void  for  that  reason  as  against  said  Leap 
and  his  other  existing  or  subsequent  credi- 
tors, and  of  which  Mrs.  Potts  had  notice? 
In  answer  to  the  first  question,  this  court 
construing  sections  8099,  3100,  Code  1906, 
has  held  in  numerous  cases  that  a  voluntary 
gift  or  transfer  of  property  which  means  a 
gift,  sale,  or  transfer  upon  consideration  not 
deemed  valuable  in  law  is  void  as  against 
existing  creditors  because  voluntary,  and 
not  because  it  is  fraudulent,  regardless  of 
the  ''amount  of  the  debts,  the  extent  of  the 
property  so  conveyed,  the  motives  which 
prompted  the  settlement,  or  the  conditions  or 
circumstances  of  the  party  at  the  time" ;  and, 
as  to  the  second  question,  that  fraud  and 
fraudulent  intent  charged  as  against  either 
existing  or  subsequent  creditors  must  be  al- 
leged, and  proven  substantially  as  alleged. 
Lockhard  ft  Ireland  v.  Beckley,  10  W.  Va. 
87;  Oreer  v.  O'Brien,  36  W.  Va.  277,  16  S.  H. 
74;  Bnslow  v.  Sliger,  61  W.  Va.  406,  41  S. 
B.  173 ;  Laldley  v.  Reynolds,  68  W.  Va.  418, 
52  S.  B.  405.  And,  where  actual  fraud  is 
charged.  It  is  said  In  Greer  v.  O'Brien,  supra, 
respecting  the  question  of  proof,  that  "the 
rule  Is  that  he  who  alleges  fraud  must  prove 
it,  and  the  supposed  exceptions  to  this  rule 
are  more  apparent  than  real.  There  may  be 
prima  fade  fraud,  or  fraud  may  be  proved 
by  a  number  of  concurrent  circumstances. 
Nevertheless,  so  long  as  the  scales  are  evenly 
balanced,  the  defendant  against  whom  fraud 
is  alleged  must  prevail." 

The  law  respecting  transactions  of  this 
character  has  been  so  firequently  declared  and 
applied  in  the  decisions  of  this  court  as  to 
render  it  unnecessary  to  enter  into  any  new 
discussion  thereof  in  the  case  in  hand.  The 
facts  with  respect  to  the  formation  of  the 
copartnership  of  John  F.  Loehr  ft  Co.,  prac- 
tically uncontradicted,  are  that  the  partner- 
ship agreement  was  made  between  John  F. 
Loehr  and  Mrs.  M.  L.  Potts,  and  not  between 
said  Loehr  and  W.  T.  Potts.  Loehr  and  Mrs. 
Potts  are  brother  and  sister.  Of  the  $1,500 
cash  capital  provided  by  Mrs.  Potts  at  the 
time  $1,000  was  obtained  by  her  upon  a  draft 
of  J.  A.  Bandl,  cashier  of  the  New  Martins- 
ville Bank  on  the  Hanover  National  Bank  of 
New  York  City,  dated  March  17,  1900,  pay- 
able to  the  order  of  W.  T.  Potts,  and  indors- 
ed by  him  and  John  F.  Loehr  ft  Co.,  and  $500, 
the  residue  thereof,  *was  provided  by  Mrs. 
Potts  out  of  $100  paid  her  by  W.  T.  Potts  in 
cash,  and  $400  of  other  cash  money  furnish- 
ed 4)y  her  out  of  other  private  funds  belong- 
ing to  her.  The  evidence  of  Mr.  and  Mrs. 
Potts  shows  that  at  the  time  Potts  paid  Mrs. 
Potts  this  money  she  held  his  two  notes  for 
money  actually  loaned  him  long  prior  to  the 
incurrence  of  any  of  the  indebtedness  now 
claimed  by  said  Leap,  and,  so  far  as  the  rec- 
ord shows  prior  to  the  incurrence  of  any  of 
his  present  indebtedness,  the  first  dated  De- 
cember 15,  1896,  the  second  dated  May  7, 
1897,  the  first  calling  for  $600  and  the  second 
for  $500.    These  notes  were  offered  in  evl- 
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dence,  and  both  testify  in  substantial  agree- 
ment as  to  the  time,  places,  and  sources  from 
which  Mrs.  Potts  got  this  money,  and  where 
she  had  the  money  on  deposit,  some  of  It  In 
the  banks  at  TltusvlUe,  Pittsburg,  and  New 
Martinsville,  and  some  of  it  she  had  kept  In 
her  possession.  The  evidence  shows  her  to 
have  been  a  careful,  close,  saving,  thrifty, 
and  Industrious  German  woman,  and  a  wo- 
man of  considerable  business  ability.  Jealous 
of  her  personal  Interests,  and  always  keep- 
ing her  own  property  separate  and  distinct 
from  that  of  her  husband.  She  distinctly 
testifies  that  some  $400  or  $500  of  her  own 
money  had  been  derived  from  the  sale  of 
horses  and  a  buggy  at  Tltusvllle,  derived  by 
her  from  her  mother  and  cash  money  given 
her  by  her  mother.  Both  Mr.  and  Mrs.  Potts 
testify  that  at  the  time  he  paid  for  her  the 
$1,100  she  surrendered  to  him  his  notes,  and 
he  produced  and  filed  the  notes  with  his  tes- 
timony. Moreover,  it  Is  abundantly  proven 
not  only  by  W.  T.  Potts,  but  by  other  witness- 
es, including  cashiers  of  the  banks,  that  in 
March,  1900,  after  t>otts  paid  this  money  to 
said  firm  and  to  his  wife,  and  took  up  his 
notes,  he  had  a  balance  of  some  $2,000. left 
to  his  credit  In  the  banks  at  New  Martins- 
ville, where  he  drew  the  money  and  purchas- 
ed the  draft,  and  that  for  months  thereafter, 
with  occasional  exceptions,  he  continued  to 
have  large  daily  balances  to  his  credit  In 
said  bank,  and,  besides,  was  the  owner  of 
three  strings  of  oil  well  tools,  horses  and 
wagons,  and  other  property,  aggregating  In 
value  from  $8,000  to  $10,000.  He  was  active- 
ly engaged  in  the  work  of  contracting  and 
drilling  oil  wells,  and  was  apparently  very 
prosperous,  and  the  evidence  shows  that  his 
financial  misfortunes  came  afterwards  In  the 
purchases  of  oil  production,  and  in  losses  up- 
on contracts  for  drilling  wells,  due  to  acci- 
dents pertaining  thereto,  and  with  which  Mrs. 
Potts,  his  wife,  had  nothing  whatever  to  do, 
and  was  in  no  way  responsible.  This  with 
other  evidence,  we  think  wholly  fails  to  show 
a  voluntary  gift  or  transfer  by  Potts  of  his 
property  to  his  wife.  He  simply  paid  her  his 
Indebtedness  to  her,  and  at  a  time  when  he 
was  Justified  in  doing  so  out  of  his  estate, 
and  that  her  Interest  in  said  copartnership 
property  cannot  be  made  assets  of  said  bank- 
rupt to  be  administered  in  a  court  of  bank- 
ruptcy. 

On  the  second  question— Was  actual  fraud 
proven?— it  is  admitted  by  Leap,  though  oth- 
erwise charged  in  his  bill,  and  as  proven  by 
Mr.  and  Mrs.  Potts,  that  Leap  had  notice  on 
the  very  day  the  copartnership  was  form- 
ed that  Mrs.  Potts,  and  not  W.  T.  Potts,  was 
the  partner,  or  at  least  that  she  claimed  to 
be,  and  the  testimony  of  Loehr,  the  other  iwrt- 
ner,  shows  that  his  contract  of  copartnership 
was  with  bis  slater,  Mrs.  Potts,  and  not  with 


Mr.  Potts;  so  tliat  no  traod  was  practiced 
upon  Leap  or  on  any  other  creditor  so  far 
as  the  record  shows.  Nothing  was  concealed 
from  Leap  by  Potts  or  either  of  the  copart- 
ners. Leap  assisted  in  procuring  the  room 
in  which  this  firm  began  business^  and  with 
this  knowledge,  openly  communicated  te  him, 
he  continued  to  Indorse  for  Potts  for  large 
amounts  with  his  eyes  wide  open  to  the  rights 
and  claims  of  Mrs.  Potts  with  respect  to  the 
partnership  property.  By  his  own  admis- 
sions he  knew  from  Potts  that  Potts  had  paid 
the  money  into  this  firm,  and  he  knew  from 
Potts  from  the  beginning,  as  he  admits,  that 
the  money  Potts  proposed  to  pay  Into  the 
firm  was  to  be  as  much  in  the  Interest  of 
Loehr  the  other  partner,  as  in  that  of  Mrs. 
Potts;  yet  there  was  no  attempt  either  in 
the  bill  of  Leap  or  in  the  bill  in  this  cause  to 
charge  the  Interest  of  Loehr  in  the  partner- 
ship property  with  the  payment  of  the  bank- 
rupt's debts.  If  the  partnership  property 
was  liable  at  all  for  the  debts  of  the  bank* 
nipt  for  anything  alleged  in  the  bill,  the  in- 
terest of  Loehr  was  as  much  liable  therefor 
as  the  interest  of  Mrs.  Potts  and  more  so,  for 
Mrs.  Potts  had  not  only  contributed  the  mon- 
ey paid  for  her  by  her  husband  on  his  notes, 
but  other  money,  and  had  given  practically 
all  her  time  to  the  business,  and,  in  addition 
to  the  $1,600  original  capital,  had  actually 
paid  In  afterwards  some  $870  additional  mon- 
ey. This  evidence,  with  other  evidence  in 
the  cause,  we  think  sufficient  to  repel  all 
charges  of  tt&ud  or  fraudulent  Intent  as 
against  Leap  or  any  other  creditor  of  said 
Potts. 

Besides  all  this,  the  rule  of  practice  an- 
nounced by  this  court  in  former  decisions  is^ 
"that,  although  the  conclusion  reached  by 
the  drchit  court  may  be  subject  to  grave 
doubts,  this  court  will  not  reverse  its  action 
unless  plainly  eromeous,"  and  that  ^'a  decree 
of  the  circuit  court  determining  questions  of 
fact,  unless  plainly  wrong,  will  not  be  dis- 
turbed." Shaffer  v.  Shaffer,  61  W.  Va.  12«, 
41  S.  B.  166;  Wolfe  v.  Bank,  64  W.  Va.  689, 
47  S.  E.  243.  See,  also,  the  many  other  cases 
cited  in  1  Ency.  Dig.  of  Va.  and  W.  Va.  Bep. 
pp.  61^-621-623. 

Moreover,  we  think  that,  with  knowledge 
of  all  the  facts  communicated  to  Leap  by 
both  Mr.  and  Mrs.  Potts  in  regard  to  the  be- 
ginning and  continuance  of  the  copartner^ 
ship.  Leap  upon  whose  rights  as  creditor  this 
suit  is  practically  made  to  d^)end  is  upon- 
the  principles  announced  In  Wlllianui  v. 
Maxwell,  46  W.  Ya.  297,  807,  81  S.  B.  909, 
and  other  cases  there  cited,  estopped  from> 
asserting  that  said  W.  T.  Potts  has  any  in- 
terest in  said  partnership  property  liable  for 
his  debts. 

In  our  Judgment  the  decree  btiow  wnB- 
clearly  right,  and  should  be  affirmed. 
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(C5  W.  Va.  611) 

SQUIRES  y.  SQUIRES  et  al. 

(Sopreme  Cdurt  of  Appeals  of  West  Viifrinia. 

May  4,  1909.    Rehearing  Denied 

June  9,   1909.) 

1.  Descent  and  DisTBiBimoN  (i  70*)  — Re- 
lease OF  Claih. 

If  a  child,  in  consideration  of  money  or 
property  advanced  to  him  by  the  parent,  execute 
a  writinff  releasing  his  right  as  prospectiye  heir 
and  distributee  of  the  estate  of  such  parent,  he 
is  thereby  estopped  from  asserting  any  claim 
to  the  estate  against  the  other  heirs  and  di»- 
tributees. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution*  Cent  Dig.  I  213 ;  Dec.  Dig.  |  70.*] 

2.  Release  of  Interest. 

Query:  Suppose  such  child,  at  the  date 
of  such  writing,  was  one  of  a  number  of  children, 
all  of  whom  should  die  without  issue  before  the 
death  of  the  parent  except  himself,  thus  leaving 
him  sole  heir,  where  would  the  estate  go? 

(Syllabus  by  the  Ck>iirt.) 

Appeal  from  Circuit  Court,  Braxton  County. 

Bill  by  Addison  Squires  njrainst  Asa 
Squires  and  others.  Decree  for  plaintilt  Ad- 
dison Squires,  and  Asa  Squires  appeals.  Af- 
firmed. 

flaymond  &  Fox  and  Morrison  ft  Rider, 
for  appellant  O.  O.  Hig^inbotham  and  Hall 
Bros.,  for  appellees. 


WILLIAMS,  J.  D.  S.  Squires  died  intes- 
tate on  the  11th  day  of  November,  1905,  seis- 
ed of  about  1,200  acres  of  land,  leaving  a 
widow  and  six  children  and  one  grandchild 
as  his  only  heirs  at  law.  In  April,  1906. 
this  suit  was  brought  in  the  circuit  court 
of  Braxton  county  for  the  assignment  of 
dower,  and  the  partition  of  the  land  among 
all  of  the  heirs.  Byrd  C.  Dunn  and  Otis 
Squires,  two  of  the  defendants,  answered 
the  original  bill,  and  set  up,  t>y  way  of  cross 
relief,  the  fact  that  Asa  Squires,  one  of  the 
sons,  had  before  his  father's  deatn  released 
all  claim,  as  heir  and  distributee,  to  his 
father's  estate  in  consideration  of  money 
advanced  to  him  by  his  father,  and  was 
therefore  not  entitled  to  participate  in  the 
benefits  of  said  estate.  At  July  rules,  1906, 
plaintiff  filed  his  amended  bill,  alleging  prac- 
tically the  same  matter  contained  in  said 
answer  and  cross-bill.  Asa  Squires  answer- 
ed, admitting  the  execution  of  the  release 
set  up  against  him,  but  denying  that  it  had 
the  effect  to  deprive  him  of  the  right  to 
share  with  the  other  heirs  in  his  father's 
estate,  claiming  that  sndi  release  should  be 
treated  only  as  proof  of  an  advancement  to 
him  by  his  father,  and  that  he  should  be  al- 
lowed to  bring  this  advancement  into  hotch- 
pot and  share  with  the  other  heirs.  Excep- 
tions to  this  answer  were  sustained.  The 
depositions  of  Elizabeth  Squires,  the  widow, 
and  of  others,  were  taken;  and  on  the  4th 
day  of  March,  1907,  the  cause,  being  regular- 
ly matured,  was  heard.    A  decree  was  made 


appointing  commissioners  to  assign  dower 
and  partition  the  land  among  all  the  heirs 
except  Asa  Squires,  and  holding  that  he 
was  not  entitled  to  participate  in  either  the 
real  or  personal  property  of  which  his  father 
died  seised  and  possessed.  Assignment  of 
dower  and  partition  was  made  pursuant  to 
said  decree,  and  on  the  17th  day  of  July,  1907, 
the  cause  was  further  heard  upon  the  com- 
missioner's report,  and  it  was  decreed  that 
each  of  the  six  heirs  should  take  and  hold 
in  severalty  and  In  fee  simple  the  several 
parts  assigned  to  them.  This  excluded  the 
son  AasL  From  these  two  decrees  he  obtain- 
ed this  appeal. 

Whether  or  not  there  Is  error  In  the  decree 
appealed  from  depends  upon  the  legal  effect 
of  the  release  given  by  Asa  Squires  to  his 
father  at  the  time  the  advancement  was 
made  to  him.  It  reads  as  follows:  "Salt 
Lick  Bridge,  W.  Va.,  Decb.  1st,  1890.  At  my 
own  request,  know  all  persons  by  these  pres- 
ents, that  I,  Asa  Squires,  have  this  day 
accepted  and  received  at  the  hand  of  D.  & 
Squires  (my  Father)  Twelve  Hundred  and 
Thirty-five  dollars  (11235.00)  as  a  legacy  or 
a  Sum  in  full  for  any  and  all  claims  of 
money  or  property,  that  may  be  vested  In 
me,  by  reason  of  heirship  or  otherwise.  In 
the  estate  of  D.  S.  Squires  now  ft  forever, 
as  witness  my  hand  ft  aflOx  my  seal  this 
the  day  &  date  above  written.  Asa  Squires 
[Seal]."  It  is  shown  by  the  testimony  of 
the  widow  that  some  time  after  the  execu- 
tion of  this  release  D.  S.  Squires  had  ex- 
pressed to  her  the  wish  that  his  three  sons 
should  have  his  lands,  and  that  he  intend- 
ed the  home  place  for  her  and  his  son  Asa ; 
but  this  is  rendered  ambiguous  by  the  fact 
that  he  had  four  eons,  one  son  by  a  previous 
marriage,  a  half  brother  to  the  others,  who 
lived  in  the  far  West  Another  witness,  Q. 
T.  Hemdon,  says  that  D.  S.  Squires  two  or 
three  years  before  his  death  stated  to  him 
that  "he  had  offered  the  three  boys  to  go  out 
and  divide  up  the  place  to  suit  themselves, 
and  that  he  would  make  the  writing  to  cor- 
respond to  their  division."  It  is  further 
shown  by  witness  John  M.  Squires,  a  nephew 
of  deceased,  that  deceased  kept  a  memoranda 
of  advancements  made  to  his  children,  one 
item  thereof  reading  as  follows :  "J.  H.  Dunn, 
September  10, 1903, 600— given  to  Mrs.  Byrd 
O.  Dunn  as  a  balance  due  to  her  from  my  es- 
tate as  a  bequest"  But  it  is  not  shown  that  he 
made  any  memorandum  of  the  amount  paid 
to  his  son  Asa  Squires.  This  omlssiim,  to- 
gether with  the  fact  that  the  release  was  still 
in  the  possession  of  the  father  at  the  time 
of  his  death,  would  go  to  negative  the  Idea 
that  he  had  intended  the  money  paid  to  Asa 
to  be  treated  simply  as  an  advancement,  as 
he  evidently  did  in  the  case  of  his  daughter, 
Mrs.  Dunn.  This  witness  also  says  that  he 
heard  D.   S.   Squires  say  in  March,   1901, 


•For  other  cmm  see  same  topie  and  section  NUMBBR  in  Deo.  *  Am.  Digi.  1907  to  dato,  *  B«port«r  IndozM 
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'that  he  intended  the  land  for  the  three 
boys."  But,  if  this  was  the  father's  Inten- 
tion, there  is  no  evidence  that  he  ever  made 
any  effort  by  deed  or  will  to  execute  it 
That  both  father  and  son  intended  that  the 
release  should  operate  to  bar  the  son  from 
any  right  to  participate  as  heir  or  distribu- 
tee in  the  distribution  of  the  father's  estate 
is  too  clearly  expressed  in  the  writing  to 
admit  of  any  doubt,  and  that  the  son  re- 
garded it  as  having  this  effect  is  clearly 
shown  by  a  letter  written  by  him  to  his 
brother  Olen  more  than  a  month  after  his 
father's  death.  This  letter  reads  as  follows : 
"Salt  Lick  Bridge.  W.  Va.  12/20/05.  Dear 
Bro.  Oly:  I  will  try  and  write  you  a  few 
lines  hope  this  may  find  you  all  enjoying 
good  health.  Well  Oly  we  have  not  found 
any  will,  don't  suppose  pa  made  any.  He 
often  talked  of  making  one,  but  put  it  off 
too  late.  Now  it  Is  left  to  be  divided  amonth 
the  children  equal  except  me.  I  am  cut  out  by 
a  receipt  I  gave  him  in  1889.  That's  when 
I  went  in  the  store,  he  gave  me  $1235  00/100 
in  all  &  wrote  the  Becpt  for  my  full  amt 
from  his  estate,  but  as  it  Is  I  am  satisfied. 
Now  Oley  the  trouble  is  the  amount  of  real 
estate  he  has  been  paying  taxes  on  is  800: 
there  is  from  1000  ac  to  1200  ac  now  if  this 
land  can't  be  divided  up  by  the  children  & 
It  has  to  go  to  law  to  be  divided,  you  won't 
know  when  they  will  get  done  paying  back 
tax.  I  think  you  wlU  see  the  point  when 
SovL  study  It  over.  I  think  it  a  good  plan 
for  you  to  write  each  of  the  heirs  a  letter 
A  give  them  your  views  on  the  matter.  Ma 
will  be  the  admrx  for  the  personal  property. 
I  will  assist  her.  Want  to  fix  it  up  as  soon 
after  Jan.  as  we  can  &  will  send  you  a 
statement  the  appraisement  bill.  Oly  write 
to  me  at  once  &  give  us  your  views  on  the 
matter.  We  are  all  well.  As  ever,  Asa." 
This  letter  is  conclusive  to  show  that  there 
was  never  any  understanding  or  agreement 
between  the  father  and  son  that  this  release 
should  be  canceled,  or  that  the  money  paid 
by  the  father  to  the  son  at  the  time  the  re* 
lease  was  executed  was  to  be  treated  simply 
as  an  advancement,  and  the  son  restored  to 
his  rights  as  an  heir.  The  release  was  found 
among  the  papers  of  D.  S.  Squires  which 
came  to  the  hands  of  his  wife  as  administra- 
trix. That  an  heir  by  the  execution  of  such 
a  writing  in  consideration  of  money  or  prop- 
erty received  by  him  from  his  father  in  his 
father's  lifetime  does  release  all  his  rights 
as  heir  or  distributee  of  the  father's  estate 
has  been  eizpresaly  decided  by  this  court  in 


the  case  of  Boberts  v.  Coleman,  37  W.  Va. 
143,  16  S.  E.  482.  That  decision  was  later 
approved  in  the  case  of  Ck>ffman  v.  Ooffman, 
41  W.  Va.  a  23  S.  E.  523.  We  think  those 
decisions  settled  the  law  in  this  state  on  the 
point,  and  determine  the  present  case. 

The  Supreme  Court  of  Appeals  of  Virginia, 
however,  has  taken  a  different  view  of  the 
law  in  the  case  of  Headrick  v.  McDowell,  102 
Va.  124,  45  S.  B.  804,  65  L.  B.  A.  578,  102 
Am.  St  Bep.  843,  in  which  the  point  seems 
to  have  arisen  for  the  first  time  in  that 
court ;  and  the  reasons  expressed  In  the  opin- 
ion of  the  court  in  that  case,  delivered  by 
Keith,  P.,  are  certainly  cogent  in  support 
of  the  other  view.  The  decisions  are  not 
uniform  on  the  subject,  and  there  are  other 
high  authorities  in  support  of  the  view  that 
such  a  writing  shall  only  be  taken  as  evi- 
dence of  an  advancement,  and  does  not  estop 
the  heir  from  afterwards  claiming  as  such. 
But  our  court  in  the  case  of  Boberts  v.  Cole- 
man, supra,  when  the  question  first  arose 
in  this  state,  found  plenty  of  authority  of 
equal  respectability  for  the  opposite  view  fol- 
lowing the  courts  of  Illinois  and  Massachu- 
setts; and  we  regard  the  question  as  settled 
in  this  state,  at  least  where  there  is  more 
than  one  heir.  But,  suppose  a  case  where 
there  was  but  one  heir,  and  he  should  exe- 
cute such  a  release,  and  the. ancestor  should 
die  intestate,  seised  and  possessed  of  proper- 
ty, where  would  it  go?  Would  not  such  a 
writing  be  as  binding  upon  a  sole  heir  as  it 
would  be  upon  one  of  many  heirs?  We  do 
not  now  undertake  to  answer  this  question. 

It  is  Insisted  that  the  fact  that  appellant, 
after  executing  the  release,  became  a  cripple 
for  life  by  the  loss  of  a  leg,  is  a  potent  cir- 
cumstance to  show  that  the  father  did  not 
intend  to  disinherit  him.  But  we  cannot 
see  that  this  fact  could  have  any  weight  in 
determining  the  effect  to  be  given  the  writ- 
ing. It  was  a  voluntary  act  on  the  part  of 
the  son,  and  he  has  no  right  to  complain  of 
the  apparent  hardship.  The  execution  ot 
the  writing  had  its  possible  advantages  as 
well  as  disadvantages.  If  the  father's  es- 
tate had  been  worth  much  less  than  it  really 
was,  so  that  the  money  received  by  him 
would  have  amounted  to  more  than  the 
share  of  any  one  of  the  other  children  as 
heir  or  distributee,  he  could  not  have  been 
compelled  by  them  to  refund  any  portion  of 
it  He  assumed  the  risk  of  losing  for  the 
present  use  of  the  money. 

We  find  no  error  In  the  decrees,  an4  afllmi 
them. 
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VLASSBRVITCH  v.  AUGUSTA  ft  A. 
RY.  CO. 

(Sapreme  €k>urt  of  South  Carolina.    June  10, 
1909.) 

Appbal  and  Ebbob  (9  832*)— Rbheabino. 

Where  only  three  members  of  the  Supreme 
Court  who  heard  an  appeal  were  on  the  bench 
at  the  time  it  was  to  be  decided,  and  they  were 
not  agreed,  a  reargument  would  be  ordered  at 
the  next  term  under  the  rule  requiring  the  con- 
currence of  three  justices  to  reverse  a  judgment. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  832.*] 

Appeal  from  Common  Pleas  Circait  Court 
of  Aiken  County;  Geo.  E.  Prince,  Judge. 

Action  by  Nicholas  Vlasservltch  against 
the  Augusta  &  Aiken  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reargument  ordered. 

Boykin  Wright,  Geo.  T.  Jackson,  and  J.  B. 
Salley,  for  appellant  Davis,  Gunter  &  Gyles, 
for  respondent 

PER  CURIAM.  Only  three  of  the  mem- 
bers of  this  court,  who  heard  the  appeal 
herein,  are  now  on  the  bench,  one  of  whom 
is  of  the  opinion  that  the  judgment  should 
be  affirmed,  but  the  other  two  entertain  a 
contrary  view.  As  It  requires  a  concurrence 
of  three  justices  ^  reverse  a  judgment.  It 
iB  necessary  for  a  reargument  of  the  case 
before  the  entire  court 

It  is  therefore  ordered  that  the  case  be  set 
for  a  rehearing  at  the  next  term  of  this 
court,  during  the  time  assigned  for  the  hear- 
ing of  appeals  from  the  second  circuit  It 
is  further  ordered  that  the  opinion  herein 
be  delivered  to  the  reporter  of  this  court  for 
inspection  solely  by  the  respective  counsel 
in  the  case. 


(83  S.  G.  22) 
STRAUSS    ▼.    POSTAL    TBXiBGRAPH- 
CABLE  CO. 

(Supreme  Court  of  South  Carolina.     June  8, 
1909.) 

Texeobaphs  and  Telephones  (t  69*)— Delat 
IN  Messaob—Punitive  Damages. 

The  mere  fact  that  the  words  "726  Pine 
St"  were  omitted  from  the  address  of  the  sendee 
in  a  telegram  for  some  unaccountable  reason, 
which  resulted  in  delay  in  delivery,  did  not  show 
intentional  wrong  or  reclsless  disregard  of  the 
sender's  rights  warranting  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  8  71;  Dec.  Dig.  ft 
6d.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;    C.  G.  Dantzler,  Judge. 

Action  by  Isaac  Strauss  against  the  Postal 
Telegraph-Cable  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded  for  a  new  trial. 

R.  O.  Purdy,  for  appellant  Lee  ft  Molse, 
for  respondent 


GARY,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  and  inten- 
tional wrong  on  the  part  of  the  defendant 
in  failing  to  deliver  a  telegram.  The  al- 
legations of  the  complaint,  material  to  the 
questions  under  consideration,  are  as  fol- 
lows: **That  on  the  31st  day  of  March,  1907, 
the  plaintiff  delivered  to  the  defendant  in 
the  city  of  Sumter,  in  the  county  and  state 
aforesaid,  the  following  message:  *To  Mr. 
Leon  Clark,  726  Pine  St,  Wilmington,  Del., 
MmsL  dangerously  ill,  not  expected  to  live. 
Suggest  come  at  once.'  And  the  defendant 
received  said  message,  and  agreed  to  trans- 
port and  deliver  the  same  for  its  usual  char- 
ges, to  wit  53  cents,  which  was  paid  by  the 
plaintiff.  That  the  said  Leon  Clark  would 
have  come  to  Sumter  at  once  had  said  mes- 
sage been  delivered  to  him,  but  although  the- 
said  Leon  Clark  lived  at  726  Pine  St.,  in 
the  city  of  Wilmington,  Del.,  no  effort  was 
made  to  deliver  said  message,  as  plaintiff 
was  informed  and  believes.  That  the  de- 
fendant had  notice,  of  the  importance  of 
said  message  by  its  terms,  but  the  said  de- 
fendant so  negligently  performed  its  duty 
in  regard  to  the  delivery  of  said  telegrano 
that  it  failed  entirely  to  deliver  the  same. 
That  Elma  referred  to  was  the  son  of  the 
said  Leon  Clark,  and  was  paying  the  plain- 
tiff a  visit  and  died  in  his  residence  in  the 
city  of  Sumter  a  few  hours  after  the  said 
message  was  sent"  At  the  close  of  the* 
plaintiff's  testimony  the  defendant  made  a 
motion  for  a  nonsuit  which  was  refused. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff,  for  $200.53,  and  the  defendant  ap- 
pealed. 

The  practical  question  presented  by  the 
exceptions  is  whether  there  is  any  testimony 
tending  to  show  that  the  plaintiff  is  entitled 
to  punitive  damages.  There  was  testimony 
to  the  effect  that  the  message  was  sent 
promptly  to  Wilmington,  Del.,  and  it  wa& 
properly  transmitted  to  Augusta,  Ga.,  a  re- 
lay station,  but  that  when  it  reached  Wil- 
mington, it  did  not  contain  the  words  *72ft 
Pine  St";  that  when  the  message  was  re- 
ceived in  this  shape,  the  office  at  Wilming- 
ton made  diligent  efforts  to  deliver  it;  that 
the  directory  at  Wilmington  was  not  pub- 
lished for  the  year  1907  at  that  time;  that 
the  operator  at  that  office  consulted  the  di- 
rectory  then  in  print,  and  found  that  a 
Leon  Clark  lived  at  902  Orange  streiBt,  anci 
at  8:30  o'clock  that  night  tried  to  deliver  the 
message  at  that  place,  and  found  that  it  wa» 
not  for  any  one  there,  and  then  at  9:45 
o'clock,  after  again  consulting  the  directory, 
attempted  to  deliver  it  at  838  Kirkwood 
street;  that  Leon  Clark  had  removed  from 
that  place  to  726  Pine  street,  about  the  20tb 
of  February,  1907;  that,  being  unable  to  lo- 
cate Leon  Clark  that  Sunday  night,  the  Wil- 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  St  Am.  Digs.  1907  to  date,  ft  Reporter  Indeze* 
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mington  operator  telegraphed  to  Snmter  for 
a  better  address;  that  the  Sumter  ofDce 
closed  at  8  o'clock,  and  this  message  was 
not  received  until  the  next  morning,  and 
then  the  office  at  Wilmington  was  advised 
that  the  message  had  been  transmitted  from 
Sumter  in  proper  form;  that  about  3  o'clock 
that  night  Blma  died,  and  next  morning  the 
plaintiff  telegraphed  Leon  Clark  at  726  Pine 
St,  Wilmington,  Del.,  as  follows:  "Mma 
died  three  a.  m.  Should  we-  hold  body  for 
your  arrival  or  bring  it  to-night?"  that  this 
telegram  was  not  received  by  plaintiff  until 
4  o'clock  in  the  afternoon  of  the  1st  of  April; 
and  that  the  first  telegram  had  not  been  de- 
livered to  Leon  Clark  when  the  plaintiff  ar- 
rived in  Wilmington  with  the  body  next 
day;  that  the  defendant,  not  being  able  to 
find  Leon  Clark  at  726  Pine  street,  and  hav- 
ing been  informed  that  he  was  working  for 
the  railroad  company,  it  undertook  to  de- 
liver the  messages,  and  did  finally  do  so, 
and  practically  at  the  same  time.  In  re- 
sponse to  the  last-mentioned  telegram  the 
plaintiff  received  the  following  message  from 
Leon  Clark:  **Come  on  to-night  Bring 
body  with  you."  When  the  motion  was 
made  for  a  nonsuit,  his  honor,  the  presid- 
ing judge,  stated  that  he  would  have  grant- 
ed it  but  for  the  fact  that  the  words  "726 
Pine  St"  being  absent  from  the  telegram, 
were  sufficient  to  carry  the  case  to  the  jury 
on  the  question  of  punitive  damagea  The 
foregoing  statement  of  the  testimony  ex- 
plainb  satisfactorily  the  delay  on  the  part 
of  the  operator  at  Wilmington.  In  the  ab- 
sence of  other  circumstances  the  fact  that 
the  words  were  omitted,  for  some  unac- 
countable reason,  is  not  sufficient  to  show 
intentional  wrong  or  reckless  disregard  of 
the  plaintiff's  rights. 

In  the  case  of  Lathan  v.  Tel.  Co.,  75  S.  C. 
129,  65  S.  B.  134,  the  entire  name  of  the 
addressee  was  changed,  and  the  message 
was  delivered  to  his  competitor  in  business. 
This  court  held  that  this  afforded  at  least 
some  evidence,  of  a  reckless  disregard  of 
the  plaintiff's  rights.  Not  only  was  there  a 
change  in  the  entire  name  of  the  addressee, 
but,  coupled  with  the  delivery  to  his  com- 
petitor in  business,  tended  to  show  an  in- 
tention to  injure.  And,  in  the  case  of  Walk- 
er V.  Tel.  Co.,  75  S.  O.  512,  56  S.  E.  38,  there 
was  not  only  an  entire  change  in  the  mean- 
ing of  the  message,  but  when  the  telegraph 
company  was  requested  to  repeat  the  tele^ 
gram,  it  was  not  properly  corrected.  In 
that  case  the  plaintiff  was  in  New  Orleans, 
La.,  and  his  wife  was  in  Edgefield,  S.  0. 
She  first  sent  him  this  message:  "Wire  your 
address  after  to^ay.  Baby  had  convulsions 
this  morning.  Besting  now."  To  which  he 
replied:  "Be  here  to-morrow  and  Monday. 
Wire  again  to-night  child's  condition.  Will 
come  if  needed."     The  following  telegram 


was  afterwards  sent:  'Toots  desperately  111, 
convulsions.  Better  come."  The  message 
when  received  read:  'Ties  displayed,  all 
convulsions  better  now."  The  repeated  mes- 
sage was  as  follows:  **Toots  desperately, 
all  convulsions  better  now."  It  will  thus  be 
seen  that  the  facts  of  those  cases  are  quite 
different  from  the  facts  of  the  case  under 
consideration.  The  mere  absence  from  the 
message  of  the  words  "726  Pine  St"  is  not 
a  sufficient  basis  for  punitive  damages,  and 
his  honor  the  circuit  judge  erred  in  not  so 
ruling. 

It  is  the  judgment  of  this  court,  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial. 


(83  8.  c.  17) 
ALEXANDER  v.  CAROLINA  MILLS. 

(Supreme  Court  of  South  Carolina.     Jane  8, 
1909.) 

1.  Mabtbb  and  Servant  ({  295*)  —  Assump- 
tion OF  RIWC—INFANT  ESiPLOT^S. 

In  an  action  for  injaries  to  a  mill  employ^ 
13  yei^rs  of  age,  it  was  error  to  charge  that  the 
doctrine  of  assumption  of  risk  did  not  apply. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1173;   Dec  Dig.  {  295.*1 

2.  TaiAL     (§     295*)— INSTBUCTIONS-CONBTBU- 

ING  Chaboe  as  a  Whole. 

No  error  can  be  predicated  on  parts  of  a 
charge  which,  considered  in  connection  with  the 
entire  charge,  are  free  from  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  703-717;   Dec  Dig.  {  295.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greeny iUe  County;   J.  C.  Klugh,  Judge. 

Action  by  Harley  Alexander  by  S.  M.  Alex- 
ander, his  guardian  ad  litem,  against  the 
Carolina  Mills.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Haynsworth,  Patterson  &  Blythe,  tor  ap- 
pellant   J.  R.  Martin,  for  respondent. 

OART,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  Har- 
ley Alexander,  an  infant,  for  injuries  while 
in  the  employment  of  the  defendant  by  rea- 
son of  its  negligence.  The  complaint  alleges 
that  the  plaintiff,  an  infant  then  13  years  of 
age,  was  employed  by  defendant  as  a  sweep- 
er in  its  spinning  room ;   that  on  the 

day  of  November,  1902,  he  was  ordered  by 
defendant  to  adjust  a  cap  on  the  head  gear 
of  a  spinning  frame,  which  cap  was  de- 
fective, in  that  it  had  no  handle;  and  that 
in  the  attempt  to  adjust  it  his  hand  was 
caught  in  the  spinning  gear  and  injured. 
The  negligence  alleged  was  (1)  failing  to  fur- 
nish plaintiff  with  a  safe  place  in  which  to 
work;  (2)  ordering  him  to  place  cap  on 
the  head  gear  of  spinning  frame;  (3)  hi 
not  requiring  plaintiff  to  stay  away  from 
uncased   and   unprotected   spinning   frame; 

(4)  in  not  warning  plaintiff  of  the  danger; 

(5)  in  falling  to  provide  a  safe  and  suitable 
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cap.  Tbe  defendant  toy  its  answer  denied 
the  allegations  of  the  complaint,  and  inter- 
posed the  defenses  of  assumption  of  risk  and 
contributory  negligence.  The  jury  rendered 
a  verdict  in  favor  of  the  plaintiff  for  $350. 
There  was  a  motion  for  a  new  trial,  which 
was  refused,  and  the  plaintiff  has  appealed. 

His  honor,  the  presiding  judge,  charged  the 
jury  that  the  doctrine  of  assumption  of  risk 
had  no  application  to  the  case.  The  appel- 
lant assigns  error  in  this  ruling.  The. cases 
of  Goodwin  V.  Columbia  Mills  Ck).,  80  S.  a 
d49,  61  S.  B.  890,  and  Shirley  v.  Furniture 
Co.,  76  S.  C.  452,  57  S.  B.  178,  121  Am. 
St.  Rep.  052,  show  that  the  ruling  of  his 
honor,  the  presiding  judge,  was  erroneous. 

The  other  exceptions  assigning  error  in 
the  portions  of  the  charge  therein  set  out 
cannot  be  sustained  for  the  reason  that,  when 
said  extracts  from  the  charge  are  consider- 
ed in  connection  with  the  entire  charge,  it 
will  be  seen  that  they  are  free  from  error. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
«nd  the  case  remanded  for  a  new  trial. 


(83  S.  C.  88) 

a  L.  PACE  ft  CO.  V.  ATLANTIC  COAST 
LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.     June  9, 
1909.) 

Appbai,  and  Ebbob  (S  84*)— Decisions  Re- 
viewable—Obdeb  Gbanting  l^BW  Tbial. 
An  order  of  the  circuit  court,  made  on  ap- 
peal from  a  judgment  of  a  magistrate,  that  the 
Judgment  of  the  magistrate  be  reversed  and  a 
new  trial  granted,  is  not  appealable,  as  it  does 
not  determine  any  of  the  rights  of  tbe  parties. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  533;   Dec  Dig.  f  84.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County;    S.  W.  G.  Shipp,  Judge. 

Action  by  O.  L.  Pace  &  Co.  against  the 
Atlantic  Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiffs  on  trial  before  a  magis- 
trate, and  defendant  appealed  to  the  circuit 
court,  where  the  judgment  of  the  magistrate 
was  reversed,  and  a  new  trial  granted,  and 
plaintiffs  appeal.    Appeal  dismissed. 

Jas.  W.  Johnson,  for  appeilants.  Mont- 
gomery &  Lide,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages to  a  china  closet  and  for  $50  penalty. 
The  case  was  tried  before  a  magistrate, 
who  (a  jury  trial  being  waived)  rendered 
judgment  for  the  amount  claimed  and  costs, 
to  wit,  $66.  The  defendant  appealed  to  the 
circuit  court  On  hearing  the  appeal,  his 
honor,  the  circuit  judge,  ordered  that  the 
judgment  of  the  magistrate  be  reversed,  and 
that  a  new  trial  be  granted,  on  the  ground 
that  there  was  no  testimony  that  the  goods 
alleged  to  have  been  damaged  were  injured 
while  in  the  possession  of  the  defendant 
The  plaintiff  has  appealed  from  said  order. 


The  esse  of  Lampley  y.  Railway  Go.,  77 
S.  O.  819,  67  S.  B.  1104,  shows  that  said 
order  is  not  appealable.  The  order  does  not 
determine  any  of  the  rights  of  the  parties. 

It  is  the  judgment  of  this  court  that  the 
ai^ieal  herein  be  dismissed* 


(8S  s.  c.  IS) 

OWENS  V.  LAURENS  COTTON  MILLS. 

(Supreme  Court  of  South  Carolina.     June  8^ 
1909.) 

1.  AppBAii  AND  Ebbob  tf  172*)  —  Review  — 
Scope. 

In  determining  whether  there  was  error  in 
refusing  a  nonsuit,  the  only  grounds  which  can 
be  considered  are  those  relied  upon  when  the 
motion  was  heard. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  172.*] 

2.  Mabteb  and  Ssbvant  (j  265«)  —  Assump- 
tion OP  Risk— Infant  Employ^. 

The  presumption  is  that  an  infant  employd 
under  14  years  is  incapable  of  assuming  risks 
of  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  §  265.*] 

3.  Maateb  and  Sebvant  (§  265*)  —  Assump- 
tion op  Risk— Infant  Employ^. 

The  presumption  is  that  an  infant  employ^ 
under  14  years  cannot  assume  the  rislc  arising 
from  the  negligence  of  a  fellow  servant   . 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  265.*] 

4.  TbiaIi  (§  139*)— Nonsuit. 

A  nonsuit  was  properly  denied  where  there 
was  testimony  to  support  plaintiflTs  case. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  338-340;    Dec  Dig.  §  139.*]     ' 

5.  Appeal  and  Ebbob  ($  1078*)  —  Assign- 
ments OF  Ebbob— Failubb  to  Aboue. 

An  assignment  of  error  not  argued  will  not 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro]%   Cent.  Dig.  S§  4256-4261;    Dec  Dig.   S 

Appeal  from  Ck>mmon  Pleas  Circuit  Court 
of  Laurens  County;   G.  W.  Gage,  Judge. 

Action  by  Lldla  Owens,  by  her  guardian 
ad  litem,  G.  W.  Owens,  against  the  'Laurens 
Cotton  Mills.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Dial  &  Todd,  tor  appellant  Cannon  ft 
Blacl^well,  for  respondent. 

GARY,  A.  J.  This  is  an  action  for  damages 
alleged  to  have  been  sustained  by  the  plaintiff 
while  in  the  employment  of  the  defendant 
The  complaint  contains  the  following  alle- 
gations: ''That  Lidia  Owens  is  a  child  of 
tender  years,  being  about  11  years  of  age, 
and  was  employed  by  the  defendant,  the 
Laurens  Cotton  Mills,  to  work  in  said  mill, 
and  while  employed  as  aforesaid,  on  or 
about  the  18th  day  of  February,  1907,  being 
inexperienced  in  millwork  and  not  aware 
of  the  danger  of  the  machinery,  and  not  be- 
ing warned  of  the  same,  she  was  ordered  by 
the  defendant  to  oil  the  gearing  cogs  or 
wheel  of  one  of   the  defendant's  spinning 
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frames,  and  while  thus  employed,  and  under 
the  defendant's  direction  and  supervision,  and 
without  any  fault  of  her  own,  but  on  account 
of  the  willfulness  and  wantonness  of  this  de- 
fendant, and  by  reason  of  its  carelessness 
and  negligence  in  not  furnishing  the  said 
Lidla  Owens  a  safe  place  to  work  and  suit- 
able appliances,  her  hand  was  caught  in  and 
between  the  cogs  or  cogwheels  of  one  of  de- 
fendailt*s  spinning  frames,  or  those  connect- 
ed thereto,  and  the  index  finger  on  the  right 
hand  was  so  badly  crushed  and  lacerated 
that  it  was  necessary  to  have  the  same  am- 
putated." There  was  testimony  to  the  effect 
that  the  plaintiff  was  at  the  time  of  the 
injury  about  10  years  of  age;  that  she  was 
Inexperienced  in  millwork,  having  worked 
only  about  three  weeks;  that  she  was  not 
warned  of  the  danger  incident  to  her  work ; 
that  it  was  her  duty  to  oil  the  rollers,- and 
that  she  was  not  furnished  with  a  brush  or 
other  appliance  for  getting  the  oil ;  that  the 
defendant,  not  only  knew  that  she  got  oil 
from  the  gear  cap  of  the  spinning  frame, 
but  the  section  boss  under  whom  she  worked 
had  ordered  her  to  get  oil  from  a  gear  cap 
about  10  minutes  before  the  injury  occurred, 
and  told  her  In  what  position  to  place  her 
flngei:  in  order  to  get  It  At  the  close  of  the 
plaintiff's  testimony  the  defendant  made  a 
motion  for  nonsuit  on  two.  grounds:  First, 
because  the  testimony  showed  assumption  of 
risk  on  the  part  .of  the  plaintiff ;  and,  sec- 
ond, because  the  testimony  showed  that  the 
injury  was  caused  by  the  negligence  of  a  fel- 
low servant. 

In  refusing  the  motion  his  honor,  the  pre- 
siding Judge,  said:  "Mr.  Featherstone,  if 
this  was  a  grown  girl  or  a  grown  man,  I 
would  have  no  hesitation  about  granting  your 
nonsuit  under  the  case  of  Wofford.  But  she 
was  of  tender  years,  nine  years  old,  and  had 
been  in  the  mill  but  three  weeks.  She 
was  not  entitled  under  the  law  to  be  there 
at  all.  I  have  no  hesitation  about  my  duty 
to  refuse  the  motion!" 

The  question  as  to  punitive  damages  was 
eliminated  from  the  consideration  of  the 
Jury,  which  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $500. 

The  defendant  appealed  upon  exceptions, 
assigning  error  in  the  refusal  to  grant  the 
nonsuit,  and  in  allowing  a  witness  to  tes- 
tify that  some  of  the  boss  men  allowed  other 
children  to  get  oil  out  of  the  cups.  The  only 
grounds  which  can  be  considered  in  deter- 
mining whether  there  was  error  in  refusing 
the  nonsuit  are  those  that  were  relied  upon 
when  the  motion  was  heard. 

The  first  question  that  will  be  considered 
is  whether  there  was  error  in  refusing  the 
motion  for  nonsuit  made  on  the  ground  that 
the  testimony  showed  assumption  of  risk  on 
the  part  of  the  plaintiff.  Not  only  was  the 
testimony  conflicting,  but  the  presumption 
is  that  an  infant  under  14  years  of  age  is 
Incapable  of  assuming  risks  of  danger. 
Therefore   his   honors   the   presiding  Judge, 


could  not  have  granted  the  nonsuit  without 
invading  the  province  of  the  Jury.  The  ex- 
ception raising  this  question  is  overruled. 

The  next  question  for  consideration  is 
whether  the  testimony  showed  that  the 
plaintiff  was  injured  as  the  result  of  negli- 
gence on  the  part  of  a  fellow  servant  As 
the  plaintiff  was  under  14  years  of  age,  the 
presumption  is  that  she  could  not  assume 
the  risk  arising  from  the  negligence  of  a 
fellow  servant  Furthermore,  there  was  tes- 
timony to  the  effect  that  the  injury  was  not 
caused  by  the  negligence  of  a  fellow  servant 
It  would  therefore  have  been  error  for  the 
presiding  Judge  to  have  refused  to  submit 
the  testimony  to  the  Jury. 

The  other  exception  was  not  argued,  and 
therefore  will  not  be  considered. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  aflirmed. 


STATE  V.  GIBSON. 


(83  S.  C.  U) 


(Supreme  Ck)urt  of  South  Carolina.    Jane  9, 
1909.) 

On  petition  for  rehearing.    Dismissed. 
For  former  rQ)ort,  see  64  S.  E.  607. 

PER  CURIAM.  After  careful  considera- 
tion of  the  petition  herein,  the  court  fails  to 
discover  wherein  any  material  question  of 
law  or  of  fact  has  either  been  overlooked  or 
disregarded. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  that  the  order  heretofore 
granted  staying  the  remittitur  be  revoked. 


(88  S.  C.  6S) 
TALBERT  v.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.     June  17» 
1909.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion^  see  64  S.  E.  862. 

PER  CURIAM.  After  careful  considera- 
tion of  the  petition  herein,  the  court  Is  sat- 
isfied that  no.  material  question  of  law  or  of 
fact  has  either  been  overlooked  or  disre- 
garded. 

It  is  therefore  ordered  that  the  petiti<8i 
for  rehearing  be  dismissed,  and  that  the 
order  heretofore  granted,  staying  the  remit- 
titur, be  revoked. 

(83  S.  C.  78) 
Ez  parte  ZEIGLER  et  aL 
T.  T.  HAYDOCK  CARRIAGE  CO.  ▼.  ZEIG- 
LER et  al. 

(Supreme  Court  of  South  Carolina.     June  17. 
1909.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  64  S.  E.  513. 

PER  CURIAM.  All  the  matters  set  out 
in  the  petition  for  rehearing  were  fully  con- 


W.  Va.) 


KANAWHA  HARDWOOD  CO.  v.  EVANS. 


917 


Bldered  before  the  decision  of  the  cause,  and 
the  petition  1b  therefore  dismissed,  and  the 
order  staying  the  remittitur  revoked. 


(€5  W.  Va.  622) 

KANAWHA  HARDWOOD  CO.  v.  EVANS 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  4,  1909.) 

1.  Equity  (§  450*)— Biix  of  Review. 

A  person  interested  in  the  subject-matter 
of  a  bill  in  equity  and  a  decree  thereon,  but  not 
made  a  party  thereto,  may,  after  final  decree 
therein,  hie  an  original  bill  in  the  nature  of  a 
bill  of  review  for  correction  of  any  adjudica- 
tion therein  to  his  prejudice  and  vindication  of 
his  rights  in  the  premises,  and  have  it  treated 
as  a  cross-bill  in  the  original  cause. 

[Ed.  Note.— For  other  cases,  see  E2quity,  Cent 
Dig.  §  1095;    Dec.  Dig.  §  450.*J 

2.  Equity  (§  465*)— Biix  op  Review. 

Under  its  power  of  restitution,  the  court 
may  make  in  such  case  any  decree  or  order  be- 
tween the  parties  to  the  first  bill,  if  made  par- 
ties to  the  second,  that  may  be  necessary  to  the 
effectuation  of  equity  and  justice  between  them, 
whether  there  be  specific  prayers  for  such  relief 
or  not;  it  being  based  upon  errors  appearing  in 
the  record. 

[Ed.  Note.— For  other  cases,  see  ESqulty,  Cent. 
Dig.  S  1142 ;   Dec.  Dig.  §  465.*] 

8.  Pabtnebship  (§  227*)— Sale  by  Pabtneb— 

Intebest  Tbansfebbed. 

An  assignment,  sale,  or  transfer  of  the 
right,  title,  and  interest  of  a  partner  in  and  to 
partnership  property  passes  only  the  title  of  the 
Individual  partner,  not  that  of  the  firm. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §§  473%,  474;   Dec  Dig.  §  227.*] 

4.  Pabtnebship  (§  161*)  —  Rights  and  Lia- 
bilities AS  TO  Thibd  Pebsons. 

If  a  copartnership  extend  only  to  certain 
property,  and  one  of  the  members  of  the  firm, 
having  property  of  his  own  of  the  same  kind, 
receive  advances  of  money  on  account  of  his 
own  property  and  his  interest  in  the  social 
property,  the  person  making  such  advances  is 
a  creditor  of  the  individual,  out  not  of  the  firm. 
[Ed.  Note—For  other  cases,  see  Partnership, 
Dec.  Dig.  i  161.*] 

5.  Pabtnebship  (§  37*)— Rights  and  Liabil- 
ities^ AS  TO  Thibd  Pebsons— Estoppel. 

If,  in  such  case,  the  person  making  ad- 
vances knows  the  other  member  of  the  firm  has 
an  interest  in  part  of  the  property,  the  latter  is 
not  estopped  from  asserting  his  rights  in  respect 
thereto. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  52;    Dec.  Dig.  S  37.*] 

(Syllabus  hy  the  Court) 

Appeal  from  Circuit  Court,  Clay  County. 

The  Kanawha  Hardwood  Company  tender- 
ed its  petition  in  a  suit  by  Noah  Evans 
against  J.  H.  Perrine  praying  to  be  made  a 
defendant  and  to  have  its  petition  taken  as 
a  cross-bill  against  Evans,  Perrine,  and  oth- 
ers. Decree  for  the  Kanawha  Hardwood 
Company,  and  Evans  and  another  appeal. 
Reversed  and  remanded  as  to  Evans. 

H.  B.  Davenport  and  McWhorter  &  Loew- 
ensteln,  for  appellants.  Linn  ft  Byrne,  for 
appellee. 


POFFENBARGER,  J.  J.  H.  Perrine,  en- 
gaged in  the  manufacture  of  lumber  and 
owning  a  sawmill  and  tramway,  in  Clay  coun- 
ty, entered  into  a  contract  of  copartnership 
with  Noah  Evans,  the  owner  of  timber  on 
two  tracts  of  land,  containing  in  the  aggre- 
gate about  100  acres,  on  the  23d  day  of  Jan- 
uary, 1900.  Evans'  timber  and  Perrine's  mill 
and  tramway  were  to  be  used  without  charge 
in  the  common  enterprise,  and  they  were  to 
bestow  their  care  and  labor  upon  it  and  con- 
tribute equally  to  expenses,  and  share  equal- 
ly in  profits  and  losses.  Prior  to  the  date  of 
this  contract,  Perrine  had  been  financed  in 
his  timber  operations  by  the  Kanawha  Hard- 
wood Company,  a  copartnership  to  whom  he 
had  furnished  on  account  of  the  advance- 
ments considerable  quantities  of  lumber. 
Their  relations  had  been  established  by  a 
contract  dated  August  11,  1899,  purporting 
a  sale  by  Perrine  to  said  company  of  the  lum- 
ber he  then  expected  to  cut,  estimated  at  100,- 
000  feet,  at  certain  prices  therefor,  delivered 
on  board  cars.  At  the  date  of  execution  of 
the  contract  $500  was  advanced  on  the  lum- 
ber. On  February  21,  1900,  the  company  had 
advanced  and  paid  Perrine  $3,391.23,  and 
credited  him  with  $2,064.07,  leaving  a  bal- 
ance due  of  $1,329.16,  according  to  the  testi- 
mony of  J.  Q.  Barker,  manager  of  the  com- 
pany. On  that  date,  which  was  about  a 
month  after  the  formation  of  the  partnership 
between  Perrine  and  Evans,  Barker  went  to 
Perrine's  place  of  business  to  look  after  the 
company's  interests,  and,  finding  Perrine  em- 
barrassed by  lack  of  funds,  made  a  new  con- 
tract, dated  February  22,  1900,  by  which  his 
company  agreed  to  make  further  advance- 
ments, and  purchased  the  mill,  tramway,  and 
all  of  Perrine's  "right,  title,  and  interest  In 
and  to  the  lumber"  then  on  sticks,  his  "in- 
terest in  and  to"  the  timber  already  purchas- 
ed, his  rights  of  way,  and  his  "right  and  ti- 
tle" to  mill  and  lumber  yards  wherever  lo- 
cated on  Queen  Shoals  creek,  but  there  was  a 
provision  for  reconveyance  in  case  Perrine 
should  pay  back  the  money  advanced  to  him. 
Future  advances  were  provided  for  not  to 
exceed  $9  per  1,000  feet  for  purchasing  tim- 
ber, cutting,  hauling,  sawing,  and  loading  on 
cars.  Of  course,  shipments  were  to  continue, 
and  the  lumber,  as  received,  was  to  be  cred- 
ited on  the  indebtedness.  Evans  was  not  ex- 
pressly made  a  party  to  this  contract,  though 
interested  as  aforesaid.  Barker  says  the 
company  advanced  $1,200  to  Perrine  on  the 
next  day,  paid  a  freight  bill  of  $32.17  on  the 
24th,  and  his  note  at  a  certain  bank  for  $258.- 
20  on  the  26th.  While  matters  were  in  this 
situation,  C.  C.  Young,  a  creditor  of  Perrine, 
sued  him  in  assumpsit  for  the  sum  of  $354.- 
15,  and  had  an  attachment  levied  on  the  lum- 
ber and  timber  about  the  mill  and  on  the 
yardsrby  D.  H.  Stephenson,  a  deputy  sheriff, 
and  it  was  subsequently  sold  under  an  order 
of  the  court  pending  the  suit  for  the  sum  of 
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$529.01,  the  Kanawha  Hardwood  Company 
becoming  the  purchaser,  retaining  the  money 
and  giving  the  sheriff  its  obligation,  with  the 
intention  of  resisting  Young's  claim  to  the 
fund  on  the  ground  of  title  to  the  property 
in  the  purchaser.  Part  of  the  property  sold 
under  the  attachment  belonged  to  Perrine 
and  the  residue  to  Perrine  and  Evans;  the 
former  bringing  $150.67  and  the  latter  $37a- 
34.  Later  the  attachment  was  quashed.  In 
July,  1900,  Evans  brought  his  suit  In  equity, 
setting  up  the  copartnership  between  himself 
and  Perrine,  and  the  proceeding  in  the  ac- 
tion at  law,  resulting  in  the  conversion  of 
the  social  property  into  a  fund  in  the  hands 
of  the  sheriff,  and  praying  a  settlement  and 
dissolution  and  a  decree  for  the  fund,  less  an 
amount  sufficient  to  pay  the  firm  debts.  Such 
proceedings  were  had  as  resulted  in  a  decree 
in  his  favor  for  $378.71  out  of  said  fund, 
less  the  sherlfTs  commission  thereon,  $19.93. 
This  decree  was  pronounced  at  the  Septem- 
ber term  of  the  court,  1901.  Before  the  ex- 
piration of  that  term,  but  after  the  entry  of 
the  decree,  the  Kanawha  Hardwood  Com- 
pany, not  having  been  made  a  party  to  the 
cause,  came  into  court  and  tendered  its  peti- 
tion, praying  to  be  made  a  defendant  and  to 
have  its  petition  taken  and  treated  as  a  cross- 
bill against  Evans,  Perrine,  Stephenson,  and 
Young.  The  court  took  time  to  consider  it, 
but  adjourned  without  having  acted  upon  it, 
and,  at  the  ensuing  December  term,  permitted 
it  to  be  filed,  over  objections  of  Evans,  re- 
manding the  cause  to  rules  for  process.  At 
the  May  term,  1902,  all  the  parties  except 
Perrine  appeared,  waiving  the  Issuance  and 
service  of  process,  and  answers  were  filed  by 
Evans  and  Stephenson,  that  of  the  latter 
showing  he  had  paid  Evans  the  fund  in  his 
hands  arising  from  the  sale  of  the  partner- 
ship property,  under  the  decree  formerly 
made,  and  praying  a  decree  against  the  Kana- 
wha Hardwood  Company  for  $529.01,  the 
purchase  money  of  the  property  sold.  On 
these  pleadings  and  the  evidence  taken,  the 
decree  complained  of,  allowing  the  Kanawha 
Hardwood  Company  to  retain  said  sum  of 
$529.01,  and  requiring  Evans  to  repay  to  Ste- 
phenson the  money  received  from  him,  was 
pronounced,  and  Evans  and  Stephenson  have 
appealed  from  it 

The  so-called  cross-bill  was  really  an  orig- 
inal bill,  having  for  its  object  correction  of  a 
decree  in  a  cause  to  which  the  Kanawha 
Hardwood  Company  had  not  been  a  party, 
but  to  which  it  should  have  been  made  a  de- 
fendant, as  the  object  of  Evans'  bill  had  been 
to  acquire  the  fund  in  the  hands  of  said  com- 
pany. That  decree  was  not  binding  on  it,  but 
it  related  to,  and  affected,  the  fund  in  its 
hands.  Hence  the  new  bill  was  germane  to 
the  old  one,  and  may  be  termed  an  original 
bill  in  the  nature  of  a  bill  of  review,  ^he  de- 
cree made  on  the  first  bill,  between  Evans 
and  Stephenson,  became  final  as  to  them  on 
the  adjournment  of  the  term,  and  could  not 
be  set  aside,  but  subsequent  proceedings  on 


the  new  bill  disclosed  a  miscarriage  of  jus- 
tice due  to  Evans'  failure  to  make  necessary 
parties  to  his  bill.  Assuming  that  he  was  not 
entitled  to  that  fund,  the  decree  In  his  favor 
so  wrongfully  procured  by  him  passed  Into 
bis  hands  a  fund  under  the  control  of  the 
court  and  constructively  in  its  posseesioii. 
We  think  the  court,  seeing  the  erroneoos  and 
wrongful  disposition  of  the  fund,  and  having 
all  the  parties  before  it,  could,  under  its  pow- 
er of  restitution,  decree  repayment  of  it  by 
Evans,  though  Stephenson  did  not  ask  it  in 
his  answer  to  the  cross-bill.  The  decree  was 
a  mere  order  of  restoration,  based  upon  er- 
ror, disclosed  by  the  record,  as  the  circuit 
court  thought,  rather  than  a  pleading  inter 
partes  and  prayer  for  relief.  August  v.  Gil- 
mer, 53  W.  Va.  65,  44  S.  E.  143;  Brown  ▼. 
Cunningham,  23  W.  Va.  109;  Eubank  v.  Ralls, 
4  Leigh  (Va.)  308.  We  think  this  principle 
answers  fully  the  objection  of  want  of  plead- 
ings between  Stephenson  and  Evans  as  a 
basis  for  the  decree  between  them. 

The  form  of  the  contract  of  sale,  purport- 
ing to  pass  only  Perrine's  right,  title,  and  in- 
terest in  and  to  the  lumber,  constitutes  the 
basis  of  further  complaint  Of  course,  it  car- 
ried nothing  beyond  the  extent  of  its  terms. 
Jones  V.  Neale  et  al.,  2  Pat.  &  H.  (Va.)  339. 
However,  if  the  cross-bill  plaintiff  can  be  re- 
garded as  a  creditor  of  the  firm  in  respect  to 
the  indebtednes  due  it,  the  decree  is  right, 
since  the  fund,  constituting  the  social  assets, 
is  confessedly  a  partnership  fund,  as  to  which 
creditors  have  preference  over  members  of 
the  firm.  The  crucial  question,  therefore,  is 
whether  the  advancements  are  to  be  regarded 
as  having  been  made  to  Perrine  or  to  the 
firm.  Evans  says  he  knows  nothing  of  them, 
nor  of  the  use  of  any  of  them  in  the  manufac- 
ture of  the  partnership  lumber.  According  to 
his  testimony  and  the  finding  of  the  conunls- 
sioner,  on  a  reference  under  the  first  bill,  he 
paid  out  for  labor  $561.98.  His  deposition 
was  taken  on  the  issues,  made  under  the 
cross-bill,  to  the  same  general  effect  and  no 
effort  was  made  to  show  he  had  received  this 
money  from  the  advancements  made  to  Per- 
rine, or  that  he  was  not  financially  able  to 
have  made  the  payments  from  his  own  funds. 
He  received  from  Perrine  and  sales  of  lum- 
ber $183.22,  which  may  have  been  used  in 
paying  for  labor,  leaving,  if  it  was,  $378.7S 
paid  out  of  his  other  funds.  There  was  un- 
paid indebtedness,  amounting  to  about  $125. 
Besides  the  work  of  his  teams,  $555.20,  and 
the  money  he  paid  Evans,  Perrine  paid  out 
$131.27.  Evans  furnished  the  timber  and 
Perrine  the  use  of  his  mill  and  tramway,  and 
each  his  services  without  charge.  No  doubt 
the  principal  part  of  the  money  received  by 
Evans  from  Perrine  and  paid  by  Perrine  for 
labor  and  timber  came  out  of  the  advance- 
ments made  to  Perrine  by  the  cross-bill  plain- 
tiff; but  the  extent  to  which  it  came  from 
that  source  is  impossible  of  ascertainment 
Perrine  seems  to  have  been  hopelessly  em- 
barrassed   when   these   advancements   were 
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made,  and  most  of  the  money  mast  haye  gone 
to  pay  his  Individual  debts.  Barker  says 
$258.20  went  to  pay  Perrlne's  individual  note, 
and  It  is  not  likely  that  $1,200  was  needed 
for,  or  used  in,  the  partnership  business  with- 
in a  month  after  that  business  commenced. 
Assuming  that  the  cost  of  manufacture  and 
loading  would  be  as  much  as  $9  per  1,000 
feet,  these  advancements  were  far  in  excess 
of  the  entire  cost  of  manufacturing  100,000 
feet  of  lumber,  and  must  necessarily  have 
been  made  to  cover  some  of  Perrlne's  in- 
dividual indebtedness.  If  we  could  say  the 
cross-bill  plaintiff  is  a  creditor  of  the  firm, 
the  extent  to  which  the  debt  is  a  firm  debt 
has  not  been  ascertained,  and  this  precludes 
recovery  on  that  theory.  Adding  to  this  the 
circumstances  of  a  contract  on  the  faith  of 
which  the  advancements  were  made,  looking 
only  to  Perrine's  interest  in  the  property, 
and,  in  terms,  binding  only  that  interest,  and 
Barker's  knowledge  that  Evans  claimed  an 
interest  in  portions  of  the  lumber,  it  seems 
clear  that  the  advancements  were  made  to 
Perrine  individually,  and  not  to  the  firm. 
The  circuit  court  seems  to  have  been  of  this 
opinion,  for,  in  its  decree,  it  says  Evans  has 
estopped  himself  by  his  conduct. 

We  find  no  evidence  Justifying  the  applica- 
tion of  the  principle  of  estoppel.  Barker 
says  he  knew  or  was  Informed  that  Evans 
had  an  interest  In  some  of  the  lumber.  That 
was  sufficient  to  put  him  on  inquiry,  and 
there  seems  to  have  been  no  difficulty  in  as- 
certaining the  lumber  in  which  he  had  an  in- 
terest, nor  the  extent  of  the  interest  E}vans 
made  no  false  or  misleading  representation, 
nor,  Indeed,  any  at  all,  beyond  that,  arising 
from  his  having  put  his  timber  into  the  mill 
under  his  agreement  with  Perrine,  and  of 
that  Barker  had  sufficient  notice  to  put.  him 
upon  inquiry,  and  seems  clearly  to  have  re- 
spected that  interest  in  framing  the  contract 
and  making  the  advancements. 

Under  the  contract  between  Perrine  and 
Evans,  each  was  entitled  to  one-half  of  the 
net  proceeds  or  profits  of  the  business.  That 
is  all  either  could  dispose  of  on  his  individ- 
ual account  or  for  his  individual  benefit 
That  profit  as  shown  by  the  commissioner's 
report,  as  well  as  by  the  evidence,  was  $105.- 
25,  one-half  of  which  sum  the  cross-bill  plain- 
tiff is  entitled  to,  in  addition  to  the  sum  of 
$150.67,  proceeds  of  individual  property  of 
Perrine's  sold  by  the  sheriff,  and  constituting 
part  of  said  sum  of  $529.01.  Having  had  all 
the  parties  before  it,  the  court  should  have 
ascertained  the  costs  in  the  attachment  suit 
in  which  the  sale  was  made,  and  required 
Young,  at  whose  instance  they  were  incurred, 
fjo  pay  the  same.  This  should  now  be  done 
and  provision  for  restitution  made,  allowing 
interest,  but  the  preparation  of  such  a  decree 
will  involve  investigations,  ascertainment  of 
facts,   and  calculations  that  can  be  more 


easily  and  expeditiously  made  In  the  court 
below. 

For  the  reasons  stated,  the  decree  com- 
plained of  will  be  reversed,  with  costs  to  the 
appellant  Evans,  and  the  cause  remanded. 


(66  W.  Vo.  719) 
KIRBY  et  ux.  v.  STEELE. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

May  11,  1900.) 
Cbkditors'  Suit  (§  27*)— Parties. 

A  person  who  conveys  property  to  the  wife 
of  a  debtor,  by  deed  fraudulent  as  to  creditors 
of  the  husband,  is  not  a  necessary  party  to  a 
suit  by  a  creditor  to  subject  the  land  in  the 
wife's  bauds  to  the  husband's  debt  Such 
grantor  is  a  mere  medium  of  transfer,  not  a 
party  in  interest. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Dec.  Dig.  §  27.*] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  of  review  by  T.  R.  Klrby  and  wife 
against  L.  L.  Steele.  Decree  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

Blackwood  &  Sanders  and  Simms,  Enslow, 
Fitzpatrick  &  Baker,  for  appellant  Switzer 
&  Wyatt,  for  appellees. 

BRANNON,  J.  L.  L.  Steele  brought  a 
chancery  suit  against  T.  R.  Kirby  and  Mar; 
J.  Kirby,  his  wife,  to  make  liable  to  a  debt 
of  Steele  against  T.  R.  Kirby  a  tract  of  land 
conveyed  to  Kirby's  wife  by  K  B.  Bowles. 
The  facts  are  that  Kirby  owed  Steele,  and 
Steele  obtained  a  Judgment  against  Kirby. 
Kirby  owned  the  tract  of  land,  and  made  a 
deed  of  trust  to  Morris,  trustee,  to  secure  a 
debt  to  Bowles.  Morris  sold  the  land  under 
the  deed  of  trust,  and  Bowles  purchased  it, 
and  the  trustee  conveyed  to  Bowles.  Then 
Bowles  conveyed  the  land  to  Mary  J.  Kirby. 
Steele's  debt  antedated  these  transactions. 
Steele's  bill  charged  that  Kirby  and  wife 
and  Bowles  formed  a  combination  by  which 
Kirby  was  to  make  the  deed  of  trust  to  se- 
cure Bowles  and  default  in  payment,  and 
that  Bowles  was  to  cause  sale  to  be  made 
under  the  trust,  buy  the  land,  and  convey  it 
to  Kirby's  wife,  for  the  purpose  of  defraud- 
ing Steele  out  of  his  debt  It  charged  that 
the  husband  paid  Bowles  for  the  land.  A 
decree  was  made  subjecting  the  land  to  the 
debt  of  Steele,  holding  the  right  of  Mrs.  Kir- 
by void  as  to  the  debt.  Later  Kirby  and 
wife  filed  a  bill  of  review  to  reverse  the  de- 
cree for  error  of  law,  and  the  court  did  re- 
verse the  decree  and  enjoin  the  sale  direct- 
ed by  the  decree  and  Steele  appeals. 

The  court  in  its  decree  assigned  as  ground 
for  reversal  the  fact  that  the  trustee,  Morris, 
"and  the  administrator  and  heirs  of  L.  B. 
Bowles"  were  necessary  parties.  They  were 
not  What  Interest  had  the  trustee?  The 
legal  title  had  passed  from  him.  Bowles  was 
not  a  necessary  party.    The  legal  title  had 
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passed  from  him  to  Mrs.  Kirby.  His  deed 
was  valid  as  between  him  and  her,  and  pass- 
ed title  to  her,  and  Is  void  only  as  to  credit- 
ors, and  Bowles  is  not  a  necessary  party. 
Herzog  v.  Weiler,  24  W.  Va.  199.  Hogg's 
Eq.  Procedure,  S  65,  says  that  a  person 
through  whom  the  fraudulent  conveyance 
passes,  acting  only  as  a  medium  to  transfer 
title,  is  not  a  necessary  party.  Bowles  had 
no  title,  and  the  decree  does  not  touch  his 
debt  or  interest.  But  where  it  is  a  question 
between  fraudulent  debtor,  the  grantor,  and 
the  grantee  and  creditor,  the  grantor  being 
not  a  stranger  acting  as  a  mere  medium,  it 
is  different  The  grantor  is  in  that  case  a 
necessary  party.  Herzog  v.  Weiler,  just  cit- 
ed, and  many  others  in  this  court,  say  that 
a  deed  to  a  married  woman  is  presumed 
fraudulent  as  to  the  husband's  creditors,  and 
she  must  prove  that  she  paid  for  the  con- 
veyance out  of  her  means.  Not  a  particle 
of  evidence  meets  this  requirement. 

We  reverse  the  decree  made  upon  the  bill 
of  review  on  the  10th  day  of  November,  1906, 
and  dismiss  the  bill  of  review. 


(65  W.  Va.  MS) 

THOMPSON  &  LIVELY  v.  MANN  et  al. 

(Supreme  Court  of  Aflpeals  of  West  Vir^nia. 

May  4,  1909.) 

1.  executobs  and  administrators  (§  96*)— 
Contracts  of  Administrator—Validity. 

The  general  rule,  subject  to  few  exceptions, 
is  that  a  personal  representative  cannot  charge 
the  estate  by  contracts  originating  with  him- 
self, although  for  the  benefit  and  in  the  interest 
and  on  behalf  of  the  estate;  such  contracts 
binding  him  only  in  his  private  capacity. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  410;  Dec. 
Dig.  4  96.*] 

2.  Executors  AND  Administrators  (§  535*)— 
Liabilities  on  Bonds  .—  Conclusiveness 
of  Adjudication  Against  Principal. 

A  judgment  at  law  against  an  administra- 
tor de  bonis  testatoris  on  such  contracts  will 
not  estop  the  surety  on  his  fiduciary  bond  in  a 
subsequent  suit  in  equity  to  charge  him  with 
the  payment  of  such  judgment. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  i  535.*J 

!{.  Exeoutobs  and  Administrators  (§  529*)— 
Bond  of  Administrator  —  Liability  of 
Surety. 

A  surety  on  the  fiduciary  bond  of  a  person- 
J  representative  is  not  liable  thereon  for  obli- 
gations of  the  fiduciaiy  contracted  after  the 
death  of  the  decedent,  although  in  the  interest 
ind  for  the  benefit  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
wind  Administrators,  Dec.  Dig.  S  529.*] 

L  Executors  and  Administrators  (§  51*)— 
Assets— Judgment  in  Action  for  Wrong- 
ful Death. 

Money  recovered  in  an  action  by  an  admin- 
istrator pursuant  to  sections  3488,  3489,  Code 
1906,  for  causing  the  death  of  his  decedent 
oy  wrongful  act,  neglect,  or  default,  does  not 
constitute  general  assets  of  the  estate  of  such 
decedent  in  the  hands  of  the  administrator  to  be 
administered,  and  liable  for  his  debts,  and  a 
judgment  at  law  against  the  administrator  de 


bonis  testatoris  constitutes  no  Hen  or  charge  on 
such  fund.  Such  money  belongs  to  the  particu 
lar  persons  who  by  law  are  entitled  thereto. 

[Ed.  Note.— For  other  cases,  see  Executor* 
and  Administrators,  Dec.  Dig.  §  51-*] 

5.  Executors  and  Administrators  (|  530*>— 
Settlement  by  Administrator  —  Suh- 
charging  Settlement. 

Where  an  administrator  has  recovered  and 
collected  money  in  an  action  for  causing  the 
death  of  his  decedent,  and  before  an  order  lias 
been  made  making  allowance  to  the  attorney 
employed  in  such  action  for  fees,  and  appro- 
priating and  charging  thereon  a  sufficient  portion 
of  such  fund  to  pay  the  same,  such  administra- 
tor has  settled  his  accounts,  and  been  allowed 
and  credited  therein  with  a  sufiBcient  sum  re- 
tained for  attorney's  fees  to  cover  the  fees  of 
such  attorney,  but  not  paid  to  him,  a  court  of 
equity  in  a  suit  by  such  attorney  against  the 
administrator  and  the  surety  on  his  fiduciary 
bond  brought  for  that  purpose  will  not  sur- 
charge and  falsify  such  settlement,  respecting 
the  item  credited  therein  for  attorney's  fees, 
so  as  to  create  a  devastavit  and  render  the  sure- 
ty in  such  fiduciary  bond  liable  for  and  give  de- 
cree against  him  tor  the  amount  of  such  fees. 
Thompson  v.  Nowlin,  51  W.  Ya,  346.  41  S.  E. 
178,  and  Crim  v.  England,  46  W.  Va.  480.  33 

5.  B.  310,  76  Am.  St.  Rep.  826,  distinguished. 
[Ed.    Note.— For  other  cases,   see   Executors 

and  Administrators,  Dec.  Dig.  §  530.*] 

6.  Judgment  (§  21*)  —  Triai«  of  Issuxs  — 
Formal  Requisites— Effect  of  Ambiou* 

ITT. 

A  decree  so  ambiguons  in  its  terms  as  to  be 
incapable  of  being  rendered  certain  within  the 
requirements  of  the  law  will  be  set  aside  for 
that  reason. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  7;  Dec.  Dig.  §  21.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Summers 
County. 

BUI  by  Thompson  &  Ldvely  against  T.  G. 
Mann  and  others.  Decree  for  plaintiffs,  and 
defendants  appeal.    Reversed  and  remanded. 

T.,  N.  Read  and  T.  G.  Mann,  for  appellants. 
Thompson  &  Lively,  for  appellees. 

MILLER,  P.  This  cause  was  here  before 
upon  an  appeal  by  the  same  appellants  from 
a  final  decree  against  them  in  favor  of  the 
plaintiffs.  53  W.  Va.  432.  44  S.  B.  246.  The 
original  bill  was.  held  bad  principally  for  the 
reason  that  the  Judgment  relied  on  appeared 
from  the  abstract  thereof  and  the  execution 
thereon  exhib^ited  with  the  bill  to  be  a  judg- 
ment against  Mann,  not  as  administrator,  but 
against  him  Individually,  ^though  describ- 
ing him  as  administrator  of  the  estate  of 
Clarkson ;  such  judgment  not  being  enforcea- 
ble against  Flanagan,  the  surety,  since  he  had 
not  engaged  for  Mann's  individual  debt. 
Judge  Brannon  in  the  opinion  pronounced  on 
the  former  appeal  says:  ''If  the  final  judg- 
ment were  before  us,  we  might  see  that  it 
was  to  be  levied  of  the  goods  of  the  deceased 
in  the  hands  of  his  administrator,  but  it  is 
not  before  us."  Numerous  cases  cited  hold 
that  notes,  bonds,  and  contracts  signed  by 
and  judgments  given  against  persons  in  the 
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descrlptio  personse  are  Indlvldnal  contracts 
and  obligations,  not  binding  on  the  estate  or 
person  represented.  The  case  is  now  before 
as  upon  the  amended  bill,  and  the  final  decree 
thereon  in  favor  of  the  appellees.  The  amend- 
ment consisted  solely  in  reciting  the  facts 
alleged  in  the  original  bill,  and  in  filing  as  an 
exhibit  therewith  a  certified  copy  of  the  judg- 
ment referred  to,  and  a  renewal  of  the  pray- 
er of  the  original  bill.  That  judgment  was 
de  bonis  testatoris  for  $250,  the  sum  assessed 
by  the  jury,  less  |250  paid  and  the  interest 
released,  and  costs,  "to  be  levied  of  the  es- 
tate, goods,  and  chattels  of  said  Sherman 
Clark,  alias  H.  C.  Clarkson,  deceased,  in  the 
hands  of  said  T.  G.  Mann  to  be  administered." 
The  bill  is  framed  as  a  general  creditors'  bill, 
to  surcharge  and  falsify  the  administration 
accounts,  and  to  show  a  devistavit,  and  to  re- 
cover against  the  administrator  and  the  sure- 
ty on  his  bond  the  amount  of  the  judgment 
at  law  against  the  principal.  This  calls  upon 
us  to  determine  the  status  of  the  plaintiffs. 
Are  they  general  creditors  of  the  estate  of 
Clarkson,  an^  entitled  to  maintain  such  a 
suit,  or  Is  their  claim  the  individual  debt  of 
the  administrator?  It  is  a  general  rule  of 
law,  subject  to  few  exceptions,  that  a  per- 
sonal representative  cannot  charge  the  estate 
by  contracts  originating  with  himself,  al- 
though for  the  benefit  and  in  the  interest  and 
on  behalf  of  the  estate,  and  that  for  such 
contracts  and  claims  the  remedy  is  against 
the  executor  or  administrator  in  his  private 
capacity;  whilst,  on  the  other  hand,  for  the 
contracts  of  the  decedent,  the  representative 
is  bound  not  personally,  but  in  his  represen- 
tative capacity.  2  Woemer,  Amer.  Law  of 
Admin.  §  356,  ♦pp.  756,  757 ;  Croswell  on  Ex. 
ft  Admrs.  §§  656-660;  Schouler  on  Ex.  & 
Admrs.  334,  335,  and  cases  cited ;  Fitzhugh's 
Ex'r  y.  Fitzhugh,  11  Grat.  (Va.)  302,  62  Am. 
Dec  653 ;  Dangerfield  v.  Smith,  83  Va.  81,  1 
S.  B.  599;  18  Cyc.  881;  11  Am.  &  Eng.  Ency. 
Law,  932,  and  many  cases  cited  in  note  5.  In 
Austin  V.  Munro,  47  N.  Y.  366,  cited  in  this 
note  the  court  says:  "The  rule  must  be  re- 
garded as  well  settled.'*  In  Fitzhugh's  Ex'r  v. 
Fitzhugh,  supra,  this  rule  was  applied  in  a 
suit  for  funeral  expenses,  the  court  holding 
that  a  personal  representative  cannot  be  sued 
as  such  for  services  rendered  or  goods  fur- 
nished to  his  testator's  or  intestate's  estate 
since  his  death.  It  is  also  there  decided  upon 
the  authority  of  2  Saun.  R.  117e,  note,  and 
Epes*  Adm'r  v.  Dudley,  5  Rand.  (Va.)  437,  that 
promises  which  charge  a  man  as  executor 
cannot  be  joined  with  those  which  charge  him 
personally  because  the  judgment  in  the  one 
case  would  be  de  bonis  proprils  and  in  the 
other  de  bonis  testatoris.  Mr.  Schouler  says: 
"This  doctrine  applies  to  a  debt  Incurred  by 
the  representative  in  employing  counsel  to 
advise  and  assist  him  in  the  discharge  of  his 
duty" — ^and  so  says  this  court  in  Hall  v.  Mc- 
Gregor (decided  at  the  present  term)  64  S.  E. 
736*  And  Woemer  says  (page  756),  citing 
many  ca^es,  that  the  estate  is  not  liable  to  an 


attorney  for  his  services  at  the  Instance  of  an 
executor  or  administrator,  but  that  the  latter 
is  himself  liable  in  a  suit  by  the  attorney. 
"Indeed,"  says  Schouler,  "the  rule  is  that 
executors  and  administrators  cannot,  by  vir- 
tue of  their  general  powers  as  such,  make 
any  contract  which  at  law  will  bind  the  es- 
tate and  authorize  a  judgment  de  bonis  de- 
cedentis ;  but  for  contracts  made  by  them  for 
necessary  matters  relating  to  the  estate  they 
are  personally  liable,  and  must  see  to  it  that 
they  are  reimbursed  out  of  the  assets."  At 
page  473  he  says:  "In  causes  of  action  wholly 
accruing  after  his  decedent's  death,  the  per- 
sonal representative  is  in  general  liable  in- 
dividually [citing  De  Valengin  v.  Duffy,  14 
Pet  282,  10  K  Ed.  457 ;  Kerchner  v.  McRae, 
80  N.  O.  219].  And,  wherever  an  action  is 
brought  against  an  executor  or  administrator, 
on  promises  said  to  have  been  made  by  him 
after  the  decedent's  death,  he  is  chargeable 
in  his  own  right  and  not  as  representative 
[citing  Wms.  Ex.  1771 ;  Cro.  Ellz.  91 ;  Oowp. 
289;  Jennings  v.  Newman,  4  T.  R.  348; 
CJlarke  v.  Alexander,  71  Ga.  500]."  On  the 
question  whether  funeral  expenses  constitute 
a  claim  against  the  estate  of  a  decedent  there 
is  conflict  of  authority.  8  Am.  &  Eng.  Ency. 
Law,  1024,  says:  "By  the  great  weight  of 
authority  the  reasonable  costs  and  charges 
of  the  funeral  constitute  a  claim  against  the 
estate,  or  more  properly  a  charge  upon  the 
estate  for  which  the  executor  or  administra- 
tor is  liable  as  such  to  the  extent  of  the  as- 
sets in  his  hands.  In  such  cases  the  law  im- 
plies a  promise  to  pay  therefor."  But  this  is 
opposed  to  the  Virginia  case  cited.  And  we 
think  it  will  be  found  that  many  of  the  cases 
depend  on  local  statutes,  or  do  not  support 
the  rule  as  stated.  However,  this  question  is 
not  before  us,  and  is  not  decided. 

This  rule  upon  due  consideration  seems  a 
wise  one.  It  furnishes  proper  protection  to 
an  estate  against  waste  and  extravagance  of 
a  personal  representative,  while  working  no 
injustice  to  him.  Section  3280,  Code  1906, 
provides  for  reimbursing  a  personal  represen- 
tative for  debts  contracted  by  him  as  such  in 
the  distribution  of  the  estate.  If  he  makes 
improper  contracts  binding  on  him  personally, 
the  estate  is  protected,  because  his  disburse- 
ments out  of  the  funds  of  the  estate  are  sub- 
ject to  the  scrutiny  of  the  probate  authori- 
ties, and  his  accounts  may  be  surcharged  and 
falsified  by  distributees,  even  after  they  have 
been  approved  on  ex  parte  settlements  there- 
of by  probate  ofQcers.  Edwards  v.  Love,  94 
N.  C.  365,  369;  Seabrlght  v.  Seabright,  28 
W.  Va.  412.  If,  then,  Mann  is  not  liable  to 
the  plaintiffs  in  his  representative  capacity, 
and  was  not  properly  sued  as  such,  the  ques- 
tion comes:  Is  his  surety  on  his  fiduciary 
bond  concluded  by  the  judgment  of  the  plain- 
tiffs against  Mann  de  bonis  testatoris?  The 
authorities  seem  to  hold  that,  although  the 
principal  is  estopped,  the  surety  is  not  Mun- 
ford  V.  Overseers,  2  Rand.  (Va.)  313,  and 
note;    Montague's  Ex.  y.  Turpin's  Adm'rs, 
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8  Orat.  (Va.)  453;  2  Woerner,  757,  758»  citing 
(note  8)  Curtis  v.  National  Bank,  39  Ohio  St 
579;  McLean  y.  McLean,  88  N.  0.  394.  In 
the  Ohio  case  the  question  is  pointedly  de- 
cided. Ttie  surety  was  no  party  to  the  suit  at 
law.  The  bill  shows  on  its  face  that  the  con- 
tract was  with  Mann,  though  in  the  Interest 
of  the  estate,  was  made  after  the  death  of  his 
decedent,  and  binding,  not  the  estate,  but 
him  personally.  In  State  v.  Nutter,  44  W. 
Va.  385,  389.  30  S.  E.  67,  09,  this  court  said 
that  "Judgments  bind  parties  and  privies  In 
estate,  but  a  surety  is  not  a  privy  in  estate 
with  the  principal;  that  it  is  not  on  the 
ground  of  privity  that  a  surety  is  bound." 
In  this  state,  says  the  court,  ''a  judgment 
against  a  principal  does  not  bind  the  surety 
as  a  general  rule.  It  depends  on  the  char- 
acter of  the  bond."  Instances  are  given 
where  judgments  against  prindpals  do  bind 
the  surety,  but  none  of  them  Include  cases  of 
sureties  on  administration  bonds.  They  cov- 
er cases  where  bonds  are  given  In  legal  pro- 
ceedings conditioned  to  abide  the  result  of 
the  suit  and  the  like.  State  v.  Abbott,  63  W. 
Va.  189,  61  S.  E.  369.  "A  judgment  against 
the  principal  alone  is  as  a  general  rule  evi- 
dence against  the  surety  of  the  fact  of  its 
recovery  only,  and  not  of  any  fact  which  It 
was  necessary  to  fli^d  In  order  to  recover  such 
judgment"  2  Brandt  on  Suretyship  and 
Guaranty,  §  802,  and  note  32. 

The  record  shows  that  the  money  which 
came  to  the  hands  of  the  administrator  was 
money  recovered  for  the  death  of  the  dece- 
dent by  wrongful  act,  neglect,  or  default,  an 
action  which  did  not  survive  at  common  law 
to  the  estate  of  decedent,  but  one  created  by 
sections  3488,  3489,  Code  1906.  Wherefore 
this  money  did  not  constitute  estate  of  the 
decedent  in  the  hands  of  the  administrator 
to  be  administered,  and  by  the  very  terms 
of  said  statute  it  was  not  subject  to  any  debts 
or  liabilities  of  the  deceased.  Plaintiffs  in 
their  action  at  law  and  in  this  suit  proceeded 
upon  the  theory  that  this  fund  was  estate  of 
the  decedent  and  they  took  their  judgment 
de  bonis  testa torls,  and  they  rely  upon  that 
judgment  as  binding  the  estate  of  the  dece- 
dent. But  the  decedent  does  not  appear  to 
have  had  any  estate  to  be  bound.  The  judg- 
ment, therefore,  can  have  no  binding  force  or 
effect  at  law  upon  the  fund  in  question, 
though  it  be  conclusive  as  against  the  ad- 
ministrator, and  that  it  is  a  debt  of  the 
decedent  In  Bichards  v.  Iron  Works,  56  W. 
Va.  510,  513,  49  S.  E.  438,  quoting  from  Bail- 
road  Co.  V.  Swayne's  AdmY,  26  Ind.  484, 
It  is  said:  "The  action  given  by  the  statute 
is  for  causing  the  death  by  a  wrongful  act  or 
omission  in  a  case  where  the  deceased  might 
have  maintained  an  action  had  he  lived  for 
an  Injury  by  the  act  or  omission.  The  right 
of  compensation  for  the  bodily  injury  of  the 
dec^ised  which  died  with  him  remains  ex- 
tinct. The  right  of  action  created  by  the 
statute  is  founded  on  a  new  grievance,  name- 
ly, causing  the  death,  and  is  for  the  injury 


sustained  thereby  by  the  widow  and  chfl- 
dren  or  next  of  kin  of  the  deceased,  for  the 
damages  must  inure  to  their  exclusive  bene- 
fit They  are  recovered  in  the  name  of  the 
personal  representative  of  the  deceased,  bat 
do  not  become  assets  of  the  estate.  The  re- 
lation of  the  administrator  to  the  fund  when 
recovered  is  not  that  of  the  representative 
of  the  deceased,  but  of  a  trustee  for  tlie 
benefit  of  the  widow  and  next  of  kin."  And 
this  case,  in  connection  with  the  authorities 
cited,  makes  it  clear  that  because  the  stat- 
ute authorizes  action  by  the  administrator 
and  collection  of  the  fund  the  appointment  of 
an  administrator  is  for  the  sole  purpose  of 
collecting  and  receiving  assets  which  will 
not  be  general  assets  of  the  estate  of  his  in- 
testate  or  liable  for  the  debts,  but  which 
will  belong  to  particular  persons  who  by  law 
or  by  contract  with  the  deceased  will  be  en- 
titled thereto.  We  do  not  think,  therefore, 
that  the  judgment  gives  the  plaintiffs  any 
better  standing  in  a  court  of  equity  than  if 
they  had  no  judgment  That  judgment  does 
not  bind  this  fund.  It  creates  no  lien  upon 
it  It  is  not  binding  upon  a  court  of  equity 
or  upon  any  court  of  probate  as  to  the 
amount  or  justness  of  the  claim,  and  what- 
ever rights  the  plaintiffs  may  have  of  an 
equitable  nature  as  against  said  fund  must 
be  determined  independently  of  the  jud^ 
ment. 

We  are  of  opinion,  however,  that  an  ad- 
ministrator in  a  case  like  this,  as  in  other 
cases  of  administration,  has  the  right  to  be 
reimbursed  and  credited  in  his  accounts  as 
such,  with  commissions,  and  with  all  other 
reasonable  costs  and  expenses  of  administra- 
tion. These  would,  of  course,  include  rea- 
sonable attorney's  fees  incurred  in  the  pros- 
ecution of  the  suit  Otherwise  no  one  could 
be  found  willing  to  act  in  such  fiduciary  ca- 
pacity. Bight  and  justice  demand  tliis.  Bat 
as  in  other  cases  of  administration  the  con- 
tract of  the  administrator  is  personal.  He 
cannot  bind  the  estate  by  his  contracts  in  the 
one  class  of  cases  any  more  than  in  the  other. 
But  it  is  said  this  position  is  in  conflict  with 
previous  decisions  of  this  court  in  Thomp- 
son V.  Nowlin,  51  W.  Va.  346,  41  &  E.  178, 
and  Grim  v.  England,  46  W.  Va.  480,  33  S.  E. 
310,  76  Am.  St  Bep.  826.  We  do  not  think 
so.  Those  cases  do  no  more  than  hold  that 
in  equity  and  before  an  estate  has  been  fully 
administered  attorneys  may  by  an  original 
suit  or  in  a  pending  proceeding  intervene, 
and  have  an  order  made  making  application 
of  a  sufficient  sum,  and  the  administrator  de- 
creed to  pay  the  same  out  of  the  assets  in  his 
hands ;  such  order,  if  disobeyed,  giving  cause 
of  action,  at  least  in  equity,  against  the  ad- 
ministrator and  the  sureties  on  his  fiduciary 
bond  as  for  a  devlstavit  In  Thompson  v. 
Nowlin  there  had  been  no  settlement  of  the 
administration  accounts.  There  had  been 
no  allowance  to  the  administrator  for  coun- 
sel fees,  and  the  court  went  far,  perhaps  too 
far,  in  giving  relief  to  counsel  in  that  case. 
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In  Grim  v.  England  the  attorneys  had  inter- 
vened and  obtained  an  order  of  court  making 
them  an  allowance,  and  charging  it  specifical- 
ly upon  the  funds  in  the  hands  of  the  ad- 
ministrator yet  to  be  administered.  No  other 
allowance  had  been  made  the  administrator 
in  his  administration  accounts  by  way  of  dis- 
bursement for  counsel  fees.  But  the  case  we 
haye  here  is  different.  The  bill  and  exhibits 
show  that  in  iiis  settlement  before  a  com- 
missioner of  accounts  he  was  allowed  $960, 
retained  for  attorney's  fees  nearly  half  the 
entire  amount  recoyered,  and  out  of  which 
plaintiffs  admit  they  were  paid  $250,  and 
they  now  seek  by  their  bill  to  surcharge  and 
falsify  that  item  in  the  administrator's  set- 
tlement to  the  extent  at  least  of  the  amount 
of  the  judgment  and  costs  recovered  by  them, 
so  as  to  show  a  devistayit,  and  thereby  ren- 
der liable  the  surety  upon  the  administration 
bond.  Gan  they  reasonably  ask  this  action 
by  a  court  of  equity?  We  think  not  We 
think  it  would  be  inequitable  to  go  that  far. 
Mann  himself,  the  administrator,  was  an  at- 
torney, and  plaintiffs  were  co-counsel  with 
him.  They  trusted  him  personally.  He  is 
personally  liable  to  them.  They  suffered  him 
to  settle  his  accoimts  as  administrator  and 
obtain  credit  against  the  estate  for  a  large 
sum  for  counsel  fees  without  having  assert- 
ed any  lien  upon  the  fund,  and  without  hav- 
ing obtained  any  order  of  the  court  making 
application  of  a  sufficient  portion  thereof  to 
pay  them  their  fees,  and  we  think  it  is  now 
too  late  for  them  in  this  suit  to  be  heard  upon 
a  bill  to  surcharge  and  falsify  the  settled 
account  of  the  administi:ator  for  the  sole 
purpose  of  fixing  a  liability  upon  the  surety 
in  the  bond,  but  that  they  should  be  required 
to  look  solely  to  Mann,  who  is  primarily  li- 
able to  them  for  their  fees. 

The  conclusions  to  which  we  are  forced  as 
to  the  status  of  the  plaintiffs  as  creditors  of 
the  estate  of  Clarkson,  and  as  to  the  liability 
of  the  surety  upon  the  fiduciary  bond  of  the 
administrator,  and  the  disposition  which  will 
have  to  be  made  of  the  case  upon  this  ap- 
peal, would  seem  to  render  it  unnecessary  to 
consider  another  serious  question  in  relation 
to  the  decree  appealed  from.  That  decree  ad- 
Judges  that  the  plaintiffs  Thompson  &  Lively 
recover  of  the  defendant  Mann,  the  adminis- 
trator, to  be  leyied  of  the  goods  and -chattels 
of  said  decedent  in  his  hands  to  be  admin- 
istered, and  of  the  defendant  Wm.  G.  Flana- 
gan, the  surety,  on  his  official  bond  as  such, 
"the  sum  of  $317.50  and  the  further  sum  of 
$67.50,  the  amount  of  costs  recovered  against 
said  administrator  in  the  judgment  of  plain- 
tiffs set  up  in  this  cause,  together  with  all 
their  costs  in  this  behalf  expended,  including 
an  attorney's  fee  of  $20."  The  decree  then 
says:  "Said  recoveries  shall  be  credited  b^ 
the  amount  of  costs  yet  remaining  unpaid 
recovered  by  the  defendants  against  the 
plaintiffs  in  the  Supreme  Gourt  of  Appeals 


of  this  state^  to  wit,  the  sum  of  $14  due  the 
circuit  court  for  transcript,  the  further  sum 
of  $1.50  due  H.  Ewart,  sheriff,  for  serving 
process,  and  the  further  sum  of  $30  for  at- 
torney's fees  recovered  aforesaid  in  the  Su- 
preme Gourt,  and  any  other  costs  expended 
not  herein  specified,  and  execution  is  awarded 
said  plaintiffa"  Appellants  claim  that  this 
decree  is  so  ambiguous  in  its  terms  that  it 
cannot  be  rendered  certain  within  the  require- 
ments of  the  law,  and  is  erroneous  for  uncer- 
tainty. In  this  position  we  think  they  are 
correct,  and  that  the  decree  for  this  reason, 
if  for  none  other,  would  have  to  be  reyersed. 
Humphrey's  Adm'r  v.  West's  Adm'rs,  8  Rand. 
(Va.)  516;  Williams'  Ex'r  v.  Strickler,  8  Gall 
(Va.)  281;  Stratton  y.  Assur.  Soc.,  6  Rand. 
(Va.)  22;   Early  v.  Moore,  4  Munf.  (Va.)  262. 

What  disposition  then  can  properly  be 
made  of  the  case?  If  iurisdiction  in  equity 
could  be  maintained  on  any  other  ground,  we 
might  remand  the  cause  to  the  circuit  court 
to  ascertain  the  correct  amount  due  plaintiffs 
from  defendant  Mann,  and  for  a  decree 
against  him  therefor ;  but,  the  bill  not  being 
good  as  a  bill  to  surcharge  and  falsify  the  ac- 
counts of  the  administrator,  we  do  not  see 
upon  what  equitable  ground  it  can  be  re- 
tained for  any  purpose.  There  was  demurrer 
to  the  bill  overruled  in  the  court  below. 

For  the  reasons  given  in  the  foregoing 
opinion,  we  think  the  demurrer  should  have 
been  sustained  and  the  bill  dismissed,  and 
that  will  be  the  order  here. 


(66  w.  Va.  en) 
TAYLOR  y.  RUSSELL. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

May  4,  1909.    Rehearing  Denied 

June  9,   1909.) 

1.  Ejectment  (§  9*)— Title  to  Suppobt. 

Except     under    special     circumstances,    a 

Elaintiff  m  ejectment  most  for  recovery  have 
igal  title  and  right  to  posseBsion.    An  equitable 
title  will  not  do. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Gent  Dig.  |  17 ;  Dec.  Dig.  §  9.*] 

2.  Ejectment  (§  9*)— Evidence. 

A  plaintiff  in  ejectment  must  recover  upon 
the  strength  of  his  own  title,  not  the  weakness 
of  the  defendant's  title. 

[Ed.  Note.— For  other  capes,  see  Ejectment, 
Gent.  Dig.  9  18;    Dec.  Dig.  §  9.*] 

3.  Vendor  and  Pubchaseb  (§  54*)  — EJxeou- 
TOBY  Gontbact— Title  Acquired. 

CJharacter  of  right  conferred  by  an  execu- 
tory contract  for  sale  of  land  discussed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  9    54.*1 

(Syllabus  by  the  Gonrt.) 

Error  from  (circuit  Gourt,  Tyler  Gbunty. 

Action  by  W.  T.  Taylor  against  Frances 
Russell.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    AfiElrmed. 

Daye  D.  Johnson,  for  plaintiff  in  error.  8. 
Bruce  Hall,  for  defendant  in  error. 
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BRANNON,  J.  W.  T.  Taylor  brought  an 
action  of  ejectment  In  Tyler  county  against 
Frances  Russell  to  recover  a  lot  of  land  in 
the  town  of  Sistersville.  The  case  was  tried 
by  the  court  on  agreed  facts,  and  the  court 
gave  judgment  for  the  defendant,  and  Taylor 
sued  out  a  writ  of  error. 

Taylor  showed  no  right  but  a  right  under 
an  agreement  selling  him  the  lot,  and  stipu- 
lating for  a  future  conveyance  of  the  legal 
title  on  payment  of  deferred  purchase  mon- 
ey, which  agreement  was  made  with  Jose- 
phine B.  Stone  and  others.  He  showed  no 
legal,  but  only  an  equitable,  title.  That  fact 
alone  bars  Taylor  from  recovery,  because  it 
is  a  settled  rule  in  this  state,  and  In  Virginia, 
that  a  plaintiff  in  ejectment  must  have  legal 
title.  No  matter  whether  he  claims  for 
years  or  life  or  in  fee,  it  is  a  hard  and  fast 
general  rule,  except  under  si)eclal  circum- 
stances, that  he  must  have  legal  title.  A 
mere  equity  will  not  do.  Chapman  v.  Coal  & 
Coke  Ry.  Co.,  54  W.  Va.  193,  46  S.  E.  262. 
There  we  find  it  stated  in  quotation  from 
Witten  V.  St.  Clair,  27  W.  Va.  770,  that: 
"To  enable  the  plaintiff  to  sustain  this  ac- 
tion, it  is  essential  that  he  be  clothed  with 
the  legal  title  and  right  of  possession  at  the 
time  the  action  Is  instituted.  The  plaintiff 
must  always  in  the  first  Instance  make  out  a 
legal  and  possessory  title  to  the  premises  in 
controversy."  Suttle  v.  Railroad  Co.,  76  Va. 
284;  2  Am.  &  Eng.  Ency.  L.  10,  482.  There 
we  find  also  the  rule:  "A  plaintiff  in  eject- 
ment must  at  the  time  of  instituting  his  ac- 
tion, and  at  the  time  of  its  trial,  have  le- 
gal title  to  the  land  he  sues  for."  17  Cent. 
Dig.  1960;  Warvelle,  Ejectment,  244.  The 
Supreme  Court  of  the  United  States  said  in 
Fenn  v.  Holme,  21  How.  481,  483,  16  L.  Ed. 
198:  "That  the  plaintiff  in  ejectment  must 
in  all  cases  prove  a  legal  title  to  the  prem- 
ises in  himself  at  the  time  of  the  demise 
made  in  the  declaration,  and  that  evidence  of 
an  equitable  estate  will  not  be  sufficient  for 
recovery,  are  principles  so  elementary  and  so 
familiar  to  the  profession  as  to  render  un- 
necessary the  citation  of  authority  in  sup- 
port of  them."  Repeated  in  Langdon  v.  Sher- 
wood, 124  U.  S.  83,  8  Sup.  Ct.  429,  31  L.  Ed. 
344.  See  many  authorities  cited  in  Cyclo- 
pedic Digest,  Va.  &  W.  Va.  Reports,  878.  Do 
we  have  to  state  this  fundamental  rule  over 
again?  A -person  who  has  a  mere  executory 
agreement  for  the  purchase  of  land,  not  a 
deed  conveying  legal  title,  has  a  mere  equita- 
ble title.  A  court  of  law  does  not  know  such 
a  title.  It  is  only  the  creature  of  a  court  of 
equity.  A  court  of  law  regards  only  the  legal 
title  as  to  land.  Prior  to  the  statute  found  in 
Code  1906,  c.  90,  §  20  (section  3355),  the  ven- 
dor by  executory  contract  selling  land  could 
turn  out  the  vendee  In  possession  even 
though  he  had  paid  the  purchase  money  or 
performed  other  obligations  resting  on  him 
under  the  contract  Williamson  v.  Paxton, 
18  Grat.  (Va.)  475;  Twyman  v.  Hawley,  24 
Grat  (Va.)  512,  18  Am.  Rep.  661.    Why  so? 


Because  a  court  of  law  knows  nothing  of  an 
equitable  title  to  land.  The  vendor  holds  the 
only  title  it  knows.  It  will  not  enforce  It, 
except  by  way  of  an  action  for  damages  for 
failure  to  convey,  treating  it  as  a  contract 
calling  for  damages  for  its  breach,  but  not 
as  passing  any  land  rights.  We  find  in  6 
Pomeroy,  Eq.  Remedy,  §  838,  this:  **The  ef- 
fect of  a  contract  to  purchase  is  very  differ- 
ent at  law  and  in  equity.  At  law  the  es- 
tate remains  that  of  the  vendor;  and  tlie 
money  that  of  the  vendee.  It  is  not  so  here 
(in  equity).  The  estate  from  the  sealing  of 
the  contract  is  the  real  property  of  the  ven- 
dee. It  descends  to  his  heirs.  It  is  devis- 
able by  his  will."  See  Warvelle  on  Eject- 
ment, §  174.  All  the  books  tell  us  that  in 
equity  the  vendor  holds  the  legal  title  in  trust 
for  the  vendee.  Story*s  Eq.  §  789.  In  fact, 
some  of  the  authorities  go  so  far  as  to  say 
that  such  a  contract  gives  no  equitable  title 
to  the  land  even  in  equity  until  payment  of 
the  purchase  money.  "The  oft-asserted  prop- 
osition that  from  time  of  the  contract  for  the 
sale  of  land  the  vendor  as  to  the  land  becomes 
a  trustee  for  the  purchaser,  and  the  latter 
as  to  the  purchase  money  becomes  a  trustee 
for  the  vendor,  who  has  a  lien  upon  the  land, 
while  fully  expressing  the  rule  of  equity  in 
general  application,  it  is  nevertheless  subject 
to  some  qualification.  ♦  ♦  ♦  The  essen- 
tial feature  of  an  equitable  title  is  that  it  is 
one  which  appeals  to  equity  for  confirma- 
tion and  enforcement  Hence  a  mere  con- 
tract or  covenant  to  convey  at  a  future  time 
on  the  purchaser  performing  certain  acta 
does  not  create  an  equitable  title.  It  is  only 
when  the  purchaser  performs  or  tenders  per- 
formance of  all  the  acts  necessary  to  entitle 
him  to  a  deed  that  he  has  an  equitable  title 
and  may  compel  a  conveyance.  Prior  there- 
to he  has,  at  best,  only  a  contract  for  the 
land  when  he  shall  have  performed  his  part 
of  the  agreement."  Warvelle  on  Vendors,  § 
176.  This  is  held  in  Chappell  v.  McKnight, 
108  111.  570,  upon  reputable  authority.  Strict- 
ly speaking,  it  is  not  far  wrong.  At  any  rate, 
until  a  deed  is  made  executing  a  contract, 
the  vendee  has  no  title  in  a  law  forum.  This 
is  so  true  that  a  vendee,  unless  the  contract 
otherwise  provides,  cannot  enter  into  pos- 
session. "There  is  no  implied  authority  for 
the  vendee  to  enter.  The  facts  are  opposed 
to  the  idea  that  he  is  to  come  into  possession 
of  the  consideration  before  he  has  complied 
with  the  contract.  When  the  contract  is  si- 
lent as  to  the  possession  of  the  land,  it  re- 
mains with  the  vendor.  The  vendee  if  in 
possession,  unless  the  contract  authorize  it, 
is  a  mere  licensee  until  he  has  performed  the 
contract  and  is  entitled  to  a  conveyance." 
So  states  isewell  on  Ejectment,  157,  upon 
many  authorities.  Warvelle  on  Ejectment 
says  the  same  in  section  145.  This,  though 
not  so  material  here,  goes  to  sustain  the  prop- 
osition that  an  equitable  title  will  not  sus- 
tain ejectment  Our  own  case  of  Supervisors 
V.  Ellison,  8  W.  Va-  308,  holds  that  a  ven- 
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dee  In  an  executory  contract  of  purchase  can- 
not maintain  an  action  of  unlawful  detainer 
against  the  vendor  for  possession  of  the  prem- 
ises. So  clear  is  it  that  an  equitable  title 
will  not  do  in  ejectment  that  it  has  been  gen- 
erally held  that  it  is  not  even  color  of  title 
for  adverse  possession,  as  will  appear  in  Mc- 
Neely  v.  South  Penn.,  52  W.  Va.  616,  44  S. 
B.  50i  62  L.  R.  A.  562,  and  Lewis  v.  Yates, 
62  W.  Va.  581,  59  S.  B.  1073.  Under  our 
statute  it  is  good  for  defense  against  an 
ejectment  by  the  vendor  against  his  vendee; 
but  not  good  for  an  action  by  the  vendee 
agaiust  his  vendor.  Between  them  it  is  a 
weapon  of  defense,  but  not  of  offense.  As  to 
strangers,  much  less  is  it  a  basis  for  eject- 
ment by  its  owner.  Warvelle  on  Ejectment, 
I  151,  says  that  a  vendee  differs  essentially 
from  a  tenant,  and  that  the  relation  between 
the  parties  is  not  that  of  landlord  and  ten- 
ant. 

This  lot  was  sold  under  decree  and  pur- 
chased by  Thorn,  and  by  him  taken  posses- 
sion of,  and  he  conveyed  to  Frances  Russell, 
and  she  went  into  actual  possession.  The  de- 
crees of  sale  and  confirmation  were  reversed. 
Counsel  say  that  makes  void  the  title  under 
the  Judicial  sale.  Suppose  for  argument  that 
that  title  no  longer  exists.  That  is  immate- 
rial here,  because  the  plaintiff  has  not  shown 
title  to  recover  in  ejectment,  and,  no  matter 
what  the  title  of  the  defendant,  she  is  in  ac- 
tual possession,  and  it  is  a  fixed  rule  that  the 
right  of  plaintiff  to  recover  rests  upon  the 
sufficiency  of  his  own  title,  and  not  upon  the 
weakness  of  the  defendant's  title.  Witten 
V.  St.  Clair,  27  W.  Va.  762.  It  will  not  do  for 
the  defendant's  counsel  to  sustain  this  ac- 
tion upon  such  cases  as  that  Just  cited  and 
Tapscott  V.  Cobb,  11  Grat.  (Va.)  172.  They 
say  that  when  one  in  possession  actual  is 
entered  upon  and  ousted  by  a  mere  intruder 
or  trespasser,  who  has  no  color  of  title  or  au- 
thority to  enter,  the  party  ousted  may  recov- 
er in  ejectment  on  mere  possession.  That 
doctrine  does  not  apply.  There  is  no  evidence 
that  Taylor  was  ousted  by  an  intruder. 
When  Thorn  entered,  he  entered  under  a  deed 
made  under  Judicial  sale,  not  yet  affected  by 
reversal.  Entered  peaceably.  There  is  no 
evidence  that  he  physically  ousted  or  intrud- 
ed upon  the  possession  of  Taylor.  Taylor 
was  not  then  in  actual  possession.  The  prin- 
ciple Just  stated  applies  only  where  there 
is  one  in  actual  possession  intruded  upon 
wrongfully  by  one  having  no  shadow  of  title. 
It  does  not  apply  to  parties  having  competi- 
tive rights  or  title,  where  the  question  is  which 
is  the  better  title.  The  Witten  Case  and  the 
Sifpervisors  Case,  supra,  repel  this  claim  to 
recover. 

So  for  want  of  legal  title  the  plaintiff  can- 
not recover.  The  defendant's  right  is  not  in 
question;  and  we  therefore  afirm  the  Judg- 
ment. 


(66  W.  Va.  694) 
SOUTH  PENN  COAL  00.  v.  MALB  et  al. 
(Supreme  0)urt  of  Appeals  of  West  Virginia. 
May  11,  1909.) 

1.  BviuENCK  (§  589*)— Weight  of  Evidence. 

The  supreme  importance  of  a  transaction 
to  one  of  the  persons  engaged  therein  will,  as 
a  general  rule,  make  his  testimony  of  greater 
weight,  because  his  memory  is  more  trustworthy, 
than  that  of  an  adverse  party,  to  whom  the 
transaction  is  of  less  importance. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  {  589.*] 

2.  Appeal  and  Ebbob  (§  1010*1  —  Review— 
Weight  of  Evidence. 

Where  a  cause  turns  on  the  effect  and 
weight  of  evidence,  and  credit  of  witnesses,  and 
that  evidence  is  such  that  reasonable  men  may 
differ  as  to  its  effect,  an  appellate  court  will 
not  reverse  the  decree  below  based  thereon. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3979-3982;    Dec  Dig.  9 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty. 

Bill  by  the  South  Penn  Coal  Company 
against  Reese  Male  and  others.  Decree  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

J.  Hop  Woods,  for  appellant  W.  B.  Kit- 
tle, for  appellees. 

MILLER,  P.  The  South  Penn  Coal  Com- 
pany, a  copartnership,  by  l^ill  filed  in  Decem- 
ber, 1905,  seek  specific  execution  of  a  con- 
tract made  January  23,  1902,  by  defendants 
Reese  Male  and  wife,  whereby,  in  considera- 
tion of  |25,  paid,  they  agreed  to  sell  and 
convey  to  plaintiffs  by  deed  of  general  war- 
ranty, free  from  all  incumbrances  and  de- 
fects of  title,  a  tract  of  25  acres  of  coal  land 
in  Barbour  county,  at  the  rate  of  $24  per 
acre,  one-third  cash  on  delivery  of  the  deed, 
the  balance  In  two  equal  annual  payments, 
with  interest,  the  plaintiff  to  have  until  May 
1, 1902,  to  accept  said  option,  and,  if  notice  of 
acceptance  should  not  be  given  the  optionors 
before  that  date,  the  contract  was  to  become 
null  and  void  and  of  no  further  effect  but 
should  such  notice  be  given,  the  contract  was 
to  become  absolute  and  binding  between  the 
parties.  Another  object  of  the  bill  Is  to  can- 
cel and  set  aside  as  clouds  on  plaintiffs*  right 
and  title  to  said  land  a  subsequent  contract 
of  sale  of  said  land,  made  November  9,  1905, 
and  a  deed  therefor  made  November  20, 
1905,  by  said  Male  and  wife  to  defendant 
William  T.  George.  On  final  hearing  on  bill, 
answers,  and  depositions,  the  circuit  court 
by  its  final  decree  appealed  from  dismissed 
plaintifTs  bill,  thereby  denying  them  the  re- 
lief prayed  for. 

A  number  of  questions  are  raised  and  ar- 
gued here,  but  the  one  on  which  all  the  oth- 
ers depend  is  whether  plaintiffs,  as  charged 
in  their  bill  and  positively  denied  in  the  an- 
swer of  the  defendant  Male,  gave  to  said 
Male  and  wife  notice  of  their  acceptance  of 
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sald  contract  within  the  time  prescribed 
thereby.  If  this  question  be  determined  ad- 
versely to  plaintiffs,  it  will  be  unnecessary 
to  consider  the  other  questions,  for  In  that 
event  they  cannot  be  said  to  fairly  arise  on 
the  record.  To  establish  the  fact  of  such  no- 
tice before  May  1,  1902,  plaintiffs  rely  main- 
ly on  the  testimony  of  W.  W.  Ralney,  a  mem- 
ber of  said  firm,  who  swears  that  on  April 
24,  1902,  he  served  notice  In  writing  on  Male 
of  the  acceptance  of  said  contract,  the  time, 
but  place  and  circumstance  not  given,  and 
he  exhibits  what  he  claims  is  a  copy  of  the 
notice.  The  only  return  of  service  indorsed 
thereon,  and  identified  by  him  as  being  in 
his  handwriting,  are  the  words^  "Copy  serv- 
ed by  W.  W.  Ralney."  This  alleged  return 
bears  no  date,  was  not  sworn  to  at  the  time, 
and  no  other  witness  testifies  to  the  fact  of 
such  service.  The  copy  of  th^  notice  exhibit- 
ed is  addressed  to  "Reese  and  Martha  Male," 
but  there  is  no  claim  that  any  notice  was 
served  on  Mrs.  Male.  J.  N.  Wilkinson,  an- 
other member  of  the  firm,  swears  that  he  pre- 
pared the  notice,  and  that  a  copy  thereof 
was  served  by  Ralney ;  but  he  was  not  pres- 
ent, and  his  testimony  Is  entitled  to  little 
weight  on  the  fact  of  service.  Plaintiffs  al- 
so rely  to  some  extent  on  a  copy  of  a  letter 
exhibited  with  the  bill,  alleged  to  have  been 
written  to  defendant  Male  October  23,  1902, 
purporting  to  re^r  to  a  former  letter,  but 
not  by  reference  to  Its  date,  calling  Male's 
attention  to  certain  specific  liens  on  the  land 
and  other  defects  in  his  title,  and  requesting 
him  to  remove  the  same.  Under  each  item 
in  this  letter  is  a  memorandum  showing  re- 
leases or  defects  cured,  except  a  deed  of 
trust  to  W.  B.  Klttie  of  May  22,  1900,  not 
released.  The  defendant  Male  in  his  an- 
swer does  not  deny  having  received  such  a 
letter.  He  simply  says  that  all  the  liens  and 
defects  referred  to  had  long  since  been  re- 
leased or  corrected  except  the  deed  of  trust 
to  Kittle,  which  he  says  plaintiffs  at  the  time 
of  the  contract  of  January  23d  agreed  to  pay 
off  and  discharge  for  him  out  of  the  purchase 
money.  So  far  as  we  can  find,  no  reference 
is  made  to  this  letter  in  the  testimony  of  the 
witnesses.  Plaintiffs  claim  that  Male's  pro- 
curement of  such  releases  after  the  date  of 
that  letter  goes  to  show  that  he  regarded  lils 
contract  of  January  23,  1902,  binding,  and 
supports  their  claim  of  notice  to  him  of  its 
acceptance.  It  is  a  circumstance  we  think 
to  be  considered  In  connection  with  the  other 
evidence  on  this  important  question;  but  it 
is  by  no  means  conclusive,  and  we  do  not 
think  it  entitled  to  very  great  weight,  for, 
admitting  the  letter  to  have  been  received 
by  Male,  it  was  long  after  plaintiff's  rights 
would  have  expired  without  notice  of  accept- 
ance given,  and  neither  receipt  of  the  letter, 
nor  procurement  by  him  of  releases  of  liens 
or  other  defects  in  his  title,  could  have  in 
any  way  operated  as  a  waiver  of  his  rights 
under  the  contract,  or  estop  him  from  deny- 
ing any  rights  of  plaintiffs  not  actually  ac- 


quired by  acceptance  of  the  contract  acco<rd- 
ing  to  the  provisions  thereot  We  may  even 
assume  that  Male  concluded  on  receipt  of 
that  letter  to  act  on  the  suggestion  to  clear 
his  title  of  defects,  and  that,  if  plainttfCs 
should  come  forward  with  their  n^oney  and 
notes,  he  would  let  them  have  the  land  upon 
the  terms  of  the  contract,  but  no  one  would 
say  that  In  law  or  equity  he  would  havb  been 
bound  to  do  so.  More  than  two  years  elaps- 
ed after  the  date  of  this  letter  before  tbe 
plaintiffs  undertook  to  have  -  said  contract 
recorded.  They  first  presented  it  for  record 
October  23,  1905,  after  the  business  of  buy- 
ing and  selling  coal  lands  had  revived,  and 
they  had  learned  that  defendant  George  was 
buying  lands  in  that  vicinity.  They  did  not 
actually  get  the  contract  on  record  until  De- 
cember 1,  1906,  after  George  had  purchajsed 
the  land  at  an  advanced  price,  and  had  act- 
ually had  his  contract  and  deed  recorded. 

Opposed  to  this  testimony  of  the  plaintiffs 
is  the  positive  evidence  of  Male  that  notice 
of  acceptance  was  never  given  him.  Sup- 
porting him  is  the  fact  of  long  delay  of  plain- 
tiffs in  asserting  their  rights  under  the  con- 
tract Male  swears  positively  that,  besides 
want  of  notice  of  acceptance,  no  request  or 
demand  was  ever  made  upon  him  for  tbe 
abstract  of  title  called  for  in  the  contract. 
Plaintiffs  claim  that  by  subsequent  agree- 
ment with  Male  they  agreed  to  abstract  the 
title;  bnt  when  was  such  an  agreement 
made?  They  fail  to  prove  it  And  this  sug- 
gests another  very  suspicious  fact  in  connec- 
tion with  the  alleged  notice  of  acceptance. 
There  Is  appended  to  the  alleged  copy  of  the 
notice  exhibited  with  the  bill  a  form  of  re- 
ceipt, as  follows:  "Received  of  the  South 
Penn  Coal  Company  the  sum  of  one  dollar 
in  addition  to  the  sum  of  twenty-five  dollars 
heretofore  paid,  as  per  receipt,  on  the  pur- 
chase price  of  the  said  coal  described  In  the 
above  option,  and  we  agree  to  execute  proper 
deed  for  the  same  as  soon  as  said  company 
has  the  same  properly  surveyed,  abstract  of 
title  made  and  all  liens  are  removed,  and 
deed  prepared  for  proper  signature;  for 
which  work  we  agree  to  allow  the  sum  of 
dollars,  to  be  credited  on  said  pur- 


chase money.  This  the  24th  day  of  April, 
1902."  But  this  receipt  was  never  signed 
by  the  optionors,  or  either  of  them.  Why 
not?  True,  it  is  dated  April  24,  1902,  within 
the  time  for  acceptance;  but  what  the  ne- 
cessity for  such  receipt?  Male  was  illiterate. 
He  could  neither  read  nor  write.  A  most 
significant  fact  about  this  form  of  receipt  is 
its  recital  of  a  new  consideration  of  $1,  and 
that  it  contains  a  new  agreemeut  to  convpy 
as  soon  as  the  plaintiffs  should  have  the 
land  properly  surveyed,  a  deed  prepared,  ab- 
stract of  title  made,  and  all  liens  should  be 
removed,  "for  which  work  we  agree  to  allow 

the  sum  of dollars,  to  be  credited  on 

said  purchase  money."  "We"  meant  Male 
and  wife,  and  that  the  receipt  was  to  be 
signed  by  both,  making  a  new  contract  at  a 
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time  when  the  one  now  sought  to  be  enforced 
was  still  operative.  Rainey,  though  admit- 
ting that  the  memorandum  of  service  on  the 
notice  is  in  his  handwriting,  does  not  distinct- 
ly fiay  that  that  memorandum  was  made  by 
him  at  the  time.  May  it  not  liave  been  made 
subsequently  from  his  mistaken  recollection 
of  the  fact  of  service.  He  had  been  engaged 
with  his  copartners  in  the  business  of  buy- 
ing and  selling  coal  lands,  and  in  serving  no- 
tices, no  doubt.  Is  it  not  reasonable  to  sup- 
pose that  the  notice  was  prepared  by  Wilkin- 
son as  he  testifies,  but  not  actually  served, 
and  laid  away,  and  that  afterwards  when  the 
question  became  important,  and  the  notice 
was  found  among  the  papers,  the  indorse- 
ment of  service  was  made  by  Ralney  from 
faulty  recollection?  The  doubt  and  uncer- 
tainty might  have  been  cleared  by  evidence 
of  the  place  and  circumstances  of  service,  or 
an  explanation  given  as  to  why  full  return 
was  not  made  and  verified  at  the  time,  but 
Rainey  says  not  a  word  about  this.  Another 
circumstance  relied  on  by  defendants  is  that 
Male  was  anxious  to  sell  his  land.  Indeed, 
it  appears  there  was  necessity  therefor,  in 
order  that  he  might  pay  off  the  deed  of  trust 
to  Kittle  in  favor  of  Grim.  Male  admits  that 
he  inquired  of  Rainey  several  times  whether 
they  had  his  money  for  his  land,  but  says 
Rainey  made  him  no  answer  whether  they 
would  ever  take  it  or  not.  Plaintiffs  claim 
these  inquiries  amounted  to  an  admission  by 
Male  that  their  contract  was  still  in  force. 
But  defendants  answer,  and  with  force,  that, 
if  Male  knew  he  had  a  binding  contract  with 
plaintiffs,  he  would  have  been  advised  to  do 
.what  the  record  shows  others  did  do,  sue 
plaintiffs  for  specific  execution.  Before  con- 
tracting or  selling  his  land  to  George,  Male 
says  he  gave  a  10  days*  option  to  W.  F. 
McGee,  and  that  he  neither  told  McGee  nor 
George  at  the  time  of  making  the  contracts 
with  them  that  he  had  previously  option- 
ed the  land  to  plaintiffs,  for  the  reason  that 
their  option  had  been  out  so  long  that  he 
did  not  think  it  worth  while. 

On  this  state  of  the  evidence  counsel  for 
plaintiffs  inquire  whether  the  evidence  of 
an  ignorant  and  illiterate  witness  like  Male, 
who  can  neither  read  nor  write,  will  be  al- 
lowed to  outweigh  the  testimony  of  intelli- 
gent witnesses  like  Rainey  and  Wilkinson  as 
to  tlfe  fact  of  notice?  So  far  as  the  evi- 
dence of  Wilkinson  is  concerned,  it  has  lit- 
tle evidential  force  on  the  fact  of  service.  He 
was  not  present,  did  not  see  the  notice  serv- 
ed, and,  of  course,  his  testimony  as  to  the 
fact  of  service  is  necessarily  hearsay  and  in- 
competent This  leaves  Rainey  and  Male  in 
direct  conflict  as  to  the  fact  of  service. 
While  Male  admits  his  Illiteracy,  his  evidence 
shows  him  far  from  Ignorant.  He  appears 
to  have  more  than  ordinary  intelligence  for 
a  man  of  his  years  and  opportunities.  With 
Male  this  was  his  most  Important  business 


transaction.  It  Involved  all,  or  practically 
all,  the  property  he  owned.  He  had  a  press- 
ing obligation  existing  against  the  land,  re- 
quiring a  sale  thereof,  while  Rainey  was  en- 
gaged in  many  other  and  various  transactions 
requiring  his  thought  and  attention.  A  rule 
of  evidence  applicable  In  such  cases  is  that 
the  supreme  importance  of  a  transaction  to 
one  of  the  persons  engaged  therein  will  make 
his  testimony  of  greater  weight,  because  his 
memory  is  more  trustworthy  than  that  of  an 
adverse  party  to  whom  the  transaction  was 
of  far  less  Importance.  17  Cyc.  782,  citing 
in  note  18,  among  other  cases,  Piatt  v.  Stew- 
art, 19  Fed.  Cases.  No.  11,220,  13  Blatchf. 
481.  There  is  no  documentary  evidence  con- 
trolling this  material  question  of  fact.  The 
copy  of  the  alleged  notice  is  a  document  with 
which  Male  denies  all  connection,  and  the 
letter  of  October  23,  1902,  has  little  bearing 
on  the  question,  nothing,  indeed,  inconsistent 
with  defendants'  denial  of  notice.  The  fact 
of  notice  practically  stands  on  conflicting 
oral  evidence.  In  such  cases  the  rule  so  often 
announced  here,  and  lastly  perhaps  in  Bank 
V.  Thompson,  63  W.  Va.  196,  59  S.  B.  974,  is 
applicable,  namely,  that  "where  a  chancery 
cause  turns  on  the  effect  and  weight  of  evi- 
dence and  credit  of  witnesses,  and  that  evi- 
dence is  such  that  reasonable  men  may  dif- 
fer as  to  Its  effect,  the  appellate  court  can- 
not reverse  the  circuit  court's  decree."  While 
the  decree  below  does  not  in  terms  flpd  the 
fact  of  notice  against  plaintiffs,  yet,  as  plain- 
tiff's case  practically  depends  on  this  im- 
portant question  of  fact,  we  must  dispose  of 
the  case  on  the  assumption  that  the  court  be- 
low did  so  find. 

Our  conclusions,  therefore,  are  that  the 
decree  below  was  right  and  to  affirm  it 

(66  W.  Va.  712) 
COOPER  V.  COOPER  et  al. 
(Supreme  Court  of  Appeals  o(  West  Virginia. 
May  11,  1909.) 

1.  Specific  Pbrfobmance  (§  24*)— Contbact 
of  suffobt— i/iabilitt  of  decedent's  es- 
TATE. 

Elquity  will  entertain  a  suit  against  the 
estate  of  a  decedent  by  one  whom  deceased  had 
bound  himself  by  contract  to  maintain  and  sup- 
port, and  iipon  proper  proof  will  grant  relief 
by  decreeing  against  his  estate  the  reasonable 
cost  of  such  support. 

[Ed.  Note.— For  other  eftses,  see  Specific  Per- 
formance, Cent  Dig.  |§  54,  55;  Dec.  Dig.  $ 
24.*] 

2.  Specific  Pebfobicance  (§  121*)— Contbact 
— Enfoecement  Against  Decedent's  Es- 
tate. 

In  order  to  establish  snch  contract  against 
the  estate  of  a  decedent,  if  it  be  by  parol,  the 
proof  mnst  be  so  clear,  cogent,  and  convincing 
as  to  leave  no  donbt  in  the  mind  of  the  chan- 
cellor that  the  particular  contract  as  averred 
was  made,  and  its  terms  and  conditions  must 
be  clearly  shown. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  Si  387-S95;  Dec  Dig.  | 
121.*] 
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3.  Specific  Pebfobmance  (5  117*)— Pleading 
AND  Pboof. 

The  proof  must  conform  to  the  avennents 
of  the  bill.  Plaintiff  cannot  allege  an  agree- 
ment made  with  a  certain  person  and  obtain  re- 
lief by  proving  another  agreement  made  with  a 
-different  person. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  377-381 ;  Dec  Dig.  § 
117.*] 

4.  Witnesses  (§  139*)— Competency— Trans- 
actions WITH  Decedent. 

The  prochein  ami,  being  liable  for  costs  in 
the  event  the  suit  should  terminate  adversely 
to  plaintiff,  is  not  a  competent  witness,  under 
section  3945,  Code  1906,  to  prove  a  parol  agree- 
ment made  between  himself  and  a  deceased  per- 
son, against  the  heirs  at  law  of  such  deceased 
person. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
€ent.  Dig.  S  593 ;    Dec  Dig.  §  J.39.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  Bertha  Cooper,  by  her  next  friend, 
against  John  A.  Cooper  and  others:  Decree 
for  plaintiff,  and  defendants  appeal.  Revers- 
ed, and  petition  dismissed. 

Harding  &  Harding  and  W.  W.  Brannon, 
for  appellants.    W.  B.  Maxwell,  for  appellee. 


WILLIAMS,  J.  Bertha  Cooper,  an  Infant, 
who  sues  by  next  friend,  her  mother,  Gettie 
Purkey,  files  her  bill  against  the  administra- 
tor and  heirs  of  John  A.  Cooper,  deceased, 
to  specifically  enforce  a  contract,  alleged  to 
have  been  made  for  her  benefit  between  said 
Cooper  and  her  mother,  against  said  estate, 
for  her  support  until  she  arrives  at  "full 
age."  The  facts  are  these:  John  A.  Cooper 
died  Intestate  and  unmarried  about  the  last 
of  December,.  1903,  leaving  brothers,  sisters, 
nieces,  and  nephews  as  his  heirs  at  law  and 
distributees.  His  personal  property  being  In- 
sufficient for  the  payment  of  his  debts,  his 
administrator  brought  a  suit  in  the  circuit 
court  of  Randolph  county  for  the  sale  of  his 
land  to  pay  them.  After  the  payment  of 
debts,  there  remained  In  the  hands  of  the 
special  commissioner  a  fund,  derived  from 
the  sale  of  the  land,  amounting  to  $1,408.96. 

Cooper  was  the  father  of  a  bastard  child, 
who  is  the  petitioner  and  appellee.  Bertha 
Cooper,  begotten  of  Gettie  L.  Vance.  On  the 
8th  day  of  May,  1897,  in  a  bastardy  proceed- 
ing in  the  circuit  court  of  Randolph  county 
by  the  county  court  of  Randolph  county,  he 
was  adjudged  to  pay  to  the  county  court,  for 
the  maintenance  of  the  child,  the  sum  of  $60 
and  the  costs  of  the  suit,  and  the  sum  of  $60 
per  annum  for  six  successive  years,  payable 
on  the  10th  of  May  of  each  year,  unless  the 
<ihild  should  sooner  die;  the  first  of  the  six 
payments  falling  due  on  the  10th  day  of 
May,  1898.  He  was  required  to  give  bond 
In  the  penalty  of  $800  with  security  for  the 
faithful  performance  of  the  court's  Judgment, 


and  did  so  on  May  13,  1897.    On  the  22d  of 
November,    1897,    he    appeared    before    the 
county    court,  by  counsel,  and  moved  to  be 
released  from  the  original  bond,  and  to  be 
allowed  to  substitute  another  bond   In   the 
penalty  of  $400  for  the  performance  of  other 
conditions,  and  this  was  allowed  to  be  done. 
This  order  permitting  it  contains  the  follow- 
ing recital :   "And  it  appearing  to  thia  court 
that  said  John  A.  Cooper  has  taken  charge 
of  said  child,  with  the  consent  of  said  Gettie 
L.  Vance  to  keep  and  maintain  it,  at  his  own 
expense,  and  has  this  day  tendered  a  bond  in 
the  penalty  of  $400  executed  by  himself  with 
Christian  Cooper,  Asa  Cooper,  and   George 
W.  Cooper,  as  sureties,  conditioned  that  he 
will  maintain  said  child.    It  is  ordered  that 
said  bond  be  accepted  in  lieu  of  the  bond  ex- 
ecuted by  him  before  the  circuit  court,  and 
that  he  and  his  sureties  in  said  original  bond 
be    released    from    all    liability    under    the 
same."    Cooper  then  took  the  child  and  plac- 
ed it  in  the  home  of  his  brother,  who  kept  it, 
and  took  care  of  it,  until  April  next  after  the 
death  of  said  Cooper.     The  child's  mother, 
whose  maiden  name  was  Vance,  having  in  the 
meantime   married  one   George   F.   Purkey, 
then  took  it  to  her  own  home.    Pending  the 
suit  by  the  administrator  for  the  settlement 
of  Cooper's  estate,  plaintiff  filed  her  petition 
therein,  against  the  heirs  of  John  A.  Cooper, 
deceased,  claiming  the  balance  of  the  estate 
after  payment  of  debts,  on  the  ground  that 
the  alleged  agreement  made  her  his  adopted 
daughter,  and,  if  it  did  not  amount  to  adop- 
tion, it  at  least  entitled  her  to  support  and 
maintenance  out  of  said  fund  until  she  should 
arrive  at  the  age  of  21  years.    The  petition 
does  not  aver  whether,  or  not,  the  agreement 
was  in  writing  and  signed  by  Cooper,  but 
contains  the  following  averment  in  relation 
thereto,  viz.:   "That  after  the  said  Judgment 
had    been   rendered    against   said   John    A. 
Cooper   as  aforesaid,    and   when   petitioner 
was  about  16  months  old,  the  said  John  A. 
Cooper  entered  into  a  contract  and  agree- 
ment with  petitioner's  said  mother,  whereby 
petitioner  was  given  into  his  custody   and 
control  with  the  express  agreement  and  un- 
derstanding that  he  was  to  take  petitioner, 
provide  her  with  a  home  and  with  a  supi)ort 
suitable  to  her  age  and  condition  until  she 
arrived  of  full  age  and  able  to  take  care  of 
herself,  and  not  only  did  he  agree  to  do  this, 
but  he  also  gave  her  his  name,  and  agreed 
and  promised  to  adopt  her  as  his  child,  and 
did  take  her  under  his  control,  did,  as  long 
as  he  lived,  provide  her  with  a  home  and 
support  suitable  to  her  age  and  condition, 
did  give  her  his  name,  but  failed  to  formally 
adopt  petitioner  as  his  child  in  the  way  and 
manner  provided  by  the  statute  r^ulating 
the  adoption  of  children." 

Defendants  demurred  to  and  answered  the 
petition.     In   the  answer   they   admit   that 
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Cooper  had  taken  care  of,  and  provided  for, 
petitioner  at  the  home  of  a  relative  of  his 
for  about  six  years ;  but  they  deny  the  alleg- 
ed agreement  that  he  was  to  take  care  of  her 
for  any  longer  time  than  the  six  years  during 
which  he  was  obligated  by  the  judgment  of 
the  circuit  court  to  pay  $60  a  year  to  the 
county  court  for  her  maintenance.  They  al- 
so deny  that  he  gave  her  his  name,  or  that  he 
ever  promised  to  adopt  her  as  his  child. 
The  demurrer  does  hot  appear  to  have  been 
directly  passed  upon.  On  the  10th  of  Sep- 
tember, 1906,  the  two  causes  were  heard  to- 
gether, the  petitioner's  cause  being  heard  up- 
on the  bill,  answer,  and  replication,  and  the 
depositions  of  witnesses  taken  on  behalf  of 
both  parties ;  and  the  conrt  decreed  petition- 
er her  reasonable  support  out  of  said  Coop- 
er's estate,  and  directed  the  special  commis- 
sioner to  pay  the  funds  In  his  hands  belong- 
ing to  the  estate  over  to  the  general  receiv- 
er of  the  court,  and  the  general  receiver  was 
directed  to  lend  it,  snbject  to  the  future  or- 
der of  the  court.  The  cause  was  referred  to 
a  commissioner  to  ascertain  what  would  be 
a  reasonable  sum  to  be  paid  annually  for  the 
support  of  the  child,  and  he  ascertained  and 
reported  that  $75  a  year  would  be  a  reason- 
able amount,  and  on  the  23d  of  January, 
1907,  a  final  decree  was  made  confirming  the 
report  and  directing  the  general  receiver  to 
pay  to  6.  F.  Purkey,  guardian  for  petition- 
er, the  sum  of  $75  a  year,  until  she  should 
arrive  at  the  age  of  21  years.  The  decree 
further  found  that  four  annual  payments 
were  then  due,  making  $300,  which  sum  the 
receiver  was  directed  to  pay  to  the  guardi- 
an at  that  time.  From  these  two  decrees 
the  heirs  of  John  A.  Cooper  obtained  an  ap- 
peal and  supersedeas. 

The  decree  passing  up  the  merits,  in  effect, 
overrules  the  demurrer.  Bantz  v.  Basnett, 
12  W.  Va.  772;  Craig  v.  Craig,  54  W.  Va. 
183, 46  S.  E.  371.  It  is  insisted  that  it  should 
have  been  sustained.  We  do  not  think  so. 
The  bill  avers  suflaclent  matter  to  entitle 
plaintiff  to  some  relief,  even.  If  not  the  full 
relief  prayed  for,  and,  under  the  prayer  for 
general  relief,  she  might  obtain  some  other 
relief.  The  averments  of  the  bill.  If  suffi- 
ciently established  by  evidence,  would  entitle 
plaintiff  to  a  decree  for  her  yearly  support 
until  she  arrives  at  the  age  of  21  years,  pro- 
vided she  live  so  long.  Equity  has  jurisdic- 
tion, and  the  bill  is  good  on  demurrer. 
Ralphsnyder  v.  Ralphsnyder,  17  W.  Va.  28; 
Rex  V.  Creel,  22  W.  Va.  373;  Blllingsley  v. 
Clelland,  41  W.  Va.  234,  23  S.  E.  812;  Jan- 
graw  V.  Perkins,  77  Vt.  375,  60  Atl.  385.  The 
bill  alleges  that,  after  said  Cooper  promised 
to  support  the  child,  he  was  released  from 
paying  the  $60  a  year  to 'the  county  court. 
This  is  sufficient  consideration  to  support  the 
promise.  Defendants  admit  that  John  A. 
Cooper  made  a  contract  to  support  plaintiff, 
but  allege  that  It  l)ound  him  for  a  period  of 
six  years  only.    They  deny  that  he  made  the 
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contract  alleged  In  the  petition.    This  brings 
us  to  a  consideration  of  the  evidence. 

The  material  allegations  of  the  bill  are  de- 
nied, and  the  burden  of  proof  rests  upon 
plaintiff.  The  child's  mother,  who  is  also  her 
next  friend,  and  Leslie  Harding,  deputy  clerk 
of  the  county  court,  are  the  only  witnesses 
who  testify  In  behalf  of  plaintiff.  The  latter 
was  introduced  only  to  prove  the  loss  of  the 
second  bond  executed  by  Cooper  before  the 
county  court,  and  inability  to  find  it.  The 
testimony  of  plaintiff's  mother  was  objected 
to  on  account  of  the  relationship  existing  be- 
tween witness  and  deceased.  We  do  not 
think  this  a  valid  objection.  Neither  the  re- 
lationship between  Cooper  and  the  witness, 
nor  the  fact  that  the  promise  was  made  for 
the  benefit  of  witness'  child,  would  exclude 
her  from  testifying.  She  could  not,  for  these 
reasons,  be  said  to  have  such  an  interest  In 
the  result  of  the  suit  as  would  render  her  in- 
competent under  section  3945,  Code  1906. 
Godine  v.  Kidd,  64  Hun,  585,  19  N.  Y.  Supp. 
335,  was  a  case  very  similar  to  the  present, 
and  the  court  there  permitted  the  mother  to 
give  testimony  to  prove  a  personal  contract 
made  between  herself  and  deceased  for  the 
benefit  of  her  child,  and  under  a  statute  simi- 
lar to  our  own,  prohibiting  "a  person  from, 
through,  or  under  whom  a  party  derives  his 
interest  or  title,  by  assignment  or  otherwise, 
to  be  examined  as  a  witness  in  behalf  of  the 
party  succeeding  to  his  title  or  interest, 
against  a  person  deriving  his  title  or  interest 
from,  through,  or  under  a  deceased  person, 
concerning  a  personal  transaction  or  com- 
munication between  the  witness  and  the  de- 
ceased person.*.'  But  having  objected  to  the 
testimony  for  one  reason,  appellants  are  not 
precluded  from  now  assigning  a  different  one. 
Neither  would  they  be  precluded  from  raising 
the  objection  for  the  first  time  in  this  court, 
when  the  admissibility  of  the  testimony  de- 
pends on  competency  of  a  witness.  Hill  v. 
Proctor,  10  W.  Va.  59;  Rose  v.  Brown,  11  W. 
Va.  122;  Long  v.  Perine,  41  W.  Va.  314,  23 
S.  E.  611;  and  Woodvllle  v.  Woodville,  63 
W.  Va.  286,  60  S.  E.  140.  But  the  witness, 
being  next  friend  to  the  plaintiff,  is  liable 
for  costs.  Fisher  v.  Bell  (decided  at  the  pres- 
ent term)  63  S.  E.  620.  This  shows  her  to 
have  such  an  interest  in  the  result  of  the 
suit  as  disqualifies  her  as  a  witness  to  prove 
the  contract  between  herself  and  John  A. 
Cooper,  deceased.  The  common-law  rule  ex- 
cluding parties  in  interest  from  testifying 
in  any  case  embraced  all  persons  having  any 
interest  at  stake  in  the  suit  whatsoever,  even 
though  it  extended  only  to  a  liability  for 
costs,  and  included  a  prochein  ami,  guardian, 
executor,  etc.  1  Greenleaf  on  Evidence,  § 
347;  3  Jones  on  Evidence,  §  745;  30  A.  & 
E.  E.  L.  (2d  Ed.)  911;  Clutterback  v.  Hun- 
tingbower,  1  Strange,  506 ;  James  v.  Hatfield, 
1  Strange,  548;  Hopkins  v.  Neal,  2  Strange, 
1026;  Cogbill  v.  Cogbill,  2  Hen.  &  M.  (Va.) 
4G7.     Section  3^5,  Code  1900,  removing  the 
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common-law  disability,  excepts  testimony  of 
a  witness  "in  regard  to  any  personal  trans- 
action or  communication  between  such  wit- 
ness and  a  person  at  the  time  of  such  exam- 
ination deceased,  Insane  or  lunatic,  against 
the  executor,  administrator,  heir  at  law,  next 
of  kin,  assignee,  legatee,  devisee  or  survivor 
of  such  person  or  the  assignee  or  committee 
of  such  insane  person  or  lunatic."  As  to  such 
testimony  the  rule  of  the  common  law  still 
obtains.  She  was  therefore  Incompetent  to 
prove  the  contract,  and  her  evidence  should 
have  been  excluded. 

But  appellee  relies  upon  the  recitals,  as 
evidence,  made  in  the  order  of  the  county 
court  of  Bandoiph  county,  made  on  November 
22,  1897,  whereby  Cooper  was  discharged 
from  the  original  bond  and  was  allowed  to 
file  instead  a  bond  in  the  sum  of  $400.  The 
order  does  not  recite  the  agreement  that  is 
averred  in  the  bill.  It  simply  recites  that  it 
was  made  with  the  mother's  consent,  and 
that  Cooper  had  tendered  a  bond  in  the  pen- 
alty of  $400  with  security  "conditioned  that 
he  will  maintain  said  child."  It  does  not 
say  he  was  to  maintain  the  child  until  it  ar- 
rived at  the  age  of  21  years,  or  "full  age," 
which  means  the  same  thing.  1  A.  &  E.  E. 
L.  (2d  Ed.)  927,  note  1;  Hamlin  v.  Steven- 
son, 4  Dana  (Ky.)  597;  Est.  of  Kohne,  dec'd 
(Pa.)  1  Parson's  Select  Cases,  399.  Nor  does 
it  say  he  was  to  maintain  the  child  only  for 
the  length  of  time  during  which  he  was  bound 
to  pay  to  the  county  court  the  sum  of  $60  a 
year  for  the  maintenance  of  the  child,  which 
by  the  judgment  of  the  circuit  court  was  for 
six  years.  This  time  only  lacked  a  month  of 
expiration  when  the  mother  of  the  child  says 
she  took  it  from  Lige  Cooper's,  where  it  had 
been  kept  and  cared  for;  but  the  recital  in 
the  order  shows  that  the  new  bond  was  given 
in  lieu  of  the  old  one  which  was  given  for  the 
benefit  of  the  county  court.  It  therefore 
tends  to  prove  a  different  contract  from  the 
one  averred  in  the  petition.  Plaintiff  cannot 
aver  one  «ause  of  action,  or  suit,  and  be  al- 
lowed to  prove  a  different  one.  The  rule  that 
the  allegata  and  probata  must  correspond  ap- 
plies to  suits  in  equity  as  well  as  to  actions 
at  law.  Floyd  v.  Jones,  19  W.  Va.  359; 
Baugher  v.  Elchelberger,  11  W.  Va.  217; 
Plgg  V.  Corder,  12  Leigh  (Va.)  69.  Before  a 
court  of  equity  will  specifically  enforce  a 
parol  agreement  of  this  nature  against  the 
estate  of  a  decedent,  it  must  be  established 
by  evidence  that  is  clear,  cogent,  and  con- 
vincing. Godine  v.  Kldd.  64  Hun,  585,  19  N. 
Y.  Supp.  335 ;  Wallace  v.  Bappleye,  103  111. 
229.  In  Grantham  v.  Gossett,  182  Mo.  651,  81 
S.  W.  895,  it  is  held :  "An  oral  contract  by  a 
foster  parent  to  take  a  child  into  his  family, 
treat  her  as  his  own  child,  and  let  her  share 
In  his  estate  equally  with  his  own  children, 
must  be  proven  by  proof  so  clear,  cogent,  and 
convincing  as  to  leave  no  doubt  in  the  mind 
of  the  chancellor,  not  only  that  a  contract  of 


the  general  nature  alleged  was  made,  but 
that  the  particular  contract  as  alleged  was 
made,  and  its  terms  and  conditions  must  be 
clearly  shown." 

Plaintiff  has  failed  to  establish  a  prima 
facie  case,  and  it  is  therefore  unnecessary  to 
discuss  the  objections  made  by  plaintiff  to 
defendants'  evidence.  If  we  could  see  that 
petitioner's  evidence  was  sufficient  to  entitle 
her  to  relief  if  her  pleadings  were  made  to 
conform  thereto,  we  might,  according  to  the 
practice  of  this  court,  remand  the  cause  with 
leave  to  plaintiff  to  amend  her  petition ;  bnt 
it  clearly  appears  that  she  cannot  aid  ber 
cause  even  by  an  amendment. 

We  reverse  the  decrees  appealed  from  In 
so  far  as  they  give  petitioner  any  reco^'ery 
against  the  estate  of  John  A.  (3ooper,  de- 
ceased, and  will  enter  a  decree  here  dismiss- 
ing appellee's  petition. 

(66  W.  va.  657) 
BEBNS  V.  SHAW. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
May  11,  1909.) 

1.  Bquitt    (I    44*)  —  Jurisdiction  —  MowET 
Lost  in  Gaming  Contracts— Becovebt. 

Courts  of  equity  have  concurrent  Jurisdic- 
tion with  courts  of  law  in  suits  to  recover  back 
money  lost  in  gaming  contracts,  regardless  of 
the  qaestion  of  necessity  for  discovery. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec 
Dig.  §  44.*] 

2.  Gamino  (§  17*)— Paetnebship— Gambling 
Busii^ss. 

As  a  general  mle  there  can  be  no  partner- 
ship in  an  illegal  business.  This  includes  the 
business  of  gambling. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  §  33;  Dec.  Dig.  §  17.*] 

3.  Gamino    (f   26*)— Persons    Enqaobd    in 
Business— JOINT  and  Several  Liabilitt. 

Where  two  or  more  persons  engaged  in  the 
business  of  gambling,  by  whatever  arrangement 
the  business  is  conducted,  if  all  are  to  share  in 
the  profits,  and  money  is  lost  to  them,  they  are 
all  joint  tort-feasors,  and  liable  jointly  or  sev- 
erally, and  may  be  sued  jointly  or  severally  by 
the  loser  to  recover  the  money  lost  to  them. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  §  61;   Dec.  Dig.  §  2a*] 

4.  Gamino  (|  41*)— Bboovebino  Back  Mon- 
et Lost  in  Gaming — Cboss-Bill. 

In  a  suit  in  equity  by  one  to  recover  back 
money  lost  by  him  to  another  in  a  gambling  con- 
tract, the  defendant  may,  by  a  cross-bill  or  a 
cross-answer,  also  recover  back  money  lost  by 
him  to  plaintiff  in  such  gambling  contract 

[Ed.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  §  41.*] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Marion  County, 

Bin  by  Charles  Berns  against  A.  E.  Shaw. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed,  and  judgment  rendered  for 
plainUff. 

Comwell  &  Abbatlchio,  for  appellant  0. 
Powell  and  Harry  Shaw,  for  appellee. 

MILLER,  P.  This  is  a  suit  in  equity  un- 
der sections  3435  and  3437,  Code  1906,  to  re- 
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coyer  $335  alleged  to  have  been  lost  by  plain- 
tiff to  defendant  in  March,  1904,  in  playing 
the  game  called  '^roulette."  The  suit  was 
commenced  in  the  Intermediate  court  of 
Marion  county,  where  on  bill,  answer,  and 
proof  the  plalntliTs  bill  was  dismissed  on  the 
ground,  as  recited  in  the  decree  appealed 
from,  that  the  suit  could  not  be  maintained 
against  defendant  alone,  the  evidence  show- 
ing that  D.  B.  Thomas  was  a  partner  with 
Shaw  in  the  transaction  and  a  necessary  par- 
ty to  the  suit,  and  upon  his  petition  present- 
ed to  the  circuit  court  the  plaintiff  was  de- 
nied an  appeal  and  supersedeas  to  said  de- 
cree, and  he  has  brought  the  case  here. 

The  appellee  claims  that,  regardless  of  the 
reason  given  by  the  Intermediate  court  there- 
for, the  decree  dismissing  the  bill  was  clear- 
ly right  for  want  of  equity  and  should  have 
been  dismissed  on  demurrer.  This  presents 
the  question  argued  here  on  both  sides 
whether  the  remedy  in  equity  given  by  sec- 
tion 3437  is  cumulative  of  the  remedy  at 
law  given  by  the  preceding  section  3436,  or 
is  available  only  where  some  discovery  is 
necessary  and  the  remedy  at  law  inadequate. 
Said  section  3437  provides:  "Such  loser  may 
file  a  bill  in  equity  against  such  winner,  who 
shall  answer  the  same,  and  upon  discovery 
and  repayment  of  the  money  or  property  so 
won,  or  its  value,  such  winner  fchall  be  dis- 
charged from  any  forfeiture  or  punishment 
wliich  he  may  have  incurred  for  winning 
the  same."  The  appellee  insists  that,  as  the 
bill  shows  no  necessity  for  discovery,  but, 
on  the  contrary,  that  plaintiff  has  an  ade- 
quate remedy  at  law,  given  by  section  3436, 
a  court  of  equity  is  without  Jurisdiction. 
The  allegations  of  the  bill  in  effect  simply 
charge  that  plaintiff  lost  to  defendant  the 
said  sum  of  money,  and  prays  for  a  discovery 
by  defendant  of  the  money  so  won  by  him 
from  plaintiff  and  for  a  decree  for  the  money. 

These  statutes  have  come  down  to  us 
through  Virginia,  practically  unchanged, 
from  St  9  Anne,  c.  14,  2  Kelly's  Rev.  St 
Ann.  W.  Va.  p.  646;  White  v.  Washington's 
Bx'r,  5  Grat  (Va.)  645.  Story  says  (1  Story, 
Bq.  Jur.  i  303,  p.  307),  referring  to  Jurisdic- 
tion in  equity  to  suppress  gaming  contracts: 
"No  one  has  doubted  that  under  such  circum- 
stances a  bill  in  equity  might  be  maintained 
to  have  any  gaming  security  delivered  up 
and  canceled;  but  it  was  at  one  time  held 
that.  If  the  money  were  actually  paid  in  a 
case  of  gaming,  courts  of  equity  ought  not 
to  assist  the  loser  to  recover  it  back  upon  the 
ground  that  he  is  partlceps  crimlnls."  And 
In  section  304  he  says:  "But  It  Is  difficult  to 
perceive  why  upon  principle  the  money 
should  not  be  recoverable  back  In  further- 
ance of  a  great  public  policy,  Independently 
of  any  statutable  provision.  It  has  been  de- 
cided that.  If  money  Is  paid  upon  a  gaming 
security.  It  may  be  recovered  back,  for  the 
security  Is  utterly  void.  Why  Is  not  the  orig- 
inal gaming  contract  equally  void?  And,  If 
It  be,  why  is  it  not  equally  within  the  rule. 


and  the  policy  on  which  the  role  is  founded  V" 
To  the  same  effect  is  2  Pom.  Bq.  Jur.  (3d  Bd.) 
§  d41.  It  would  thus  seem  that  independ- 
ently of  statute  such  cases  were  within  the 
domain  of  original  equity  jurisdiction,  and 
that  the  statute  was  unnecessary  to  confer 
Jurisdiction;  but,  in  states  like  ours,  which 
have  adopted  the  provision  of  the  Statute  of 
Anne,  the  question  of  equity  Jurisdiction,  it 
seems,  is  no  longer  a  subject  of  doubt  or  con- 
troversy. White  V.  Washington,  supra;  Bon- 
er V.  Montgomery,  9  B.  Mon.  (Ky.)  123;  20 
Cyc.  955,  and  other  cases  cited  in  notes.  As 
before  the  statute  Jurisdiction  to  recover 
back  money  paid  in  execution  of  a  gaming 
contract  was  in.  equity  alone.  It  is  by  virtue 
of  the  statute  that  courts  of  law  now  have 
concurrent  Jurisdiction.  In  the  well-consid- 
ered case  of  McKlnney  v.  Pope's  Adm'r,  3  B. 
Mon.  (Ky.)  93,  the  policy  and  purposes  of 
these  statutes  is  considered,  and  the  previous 
case  of  Downs  v.  Quarles,  Litt  Sel.  Gas.  (Ky.) 
489,  12  Am.  Dec.  337,  Is  referred  to.  In  which 
latter  case  the  bill  alleged  the  necessity  of 
a  discovery  which  the  courts  say  possibly 
might  have  been  deemed  a  ground  for  taking 
Jurisdiction  If  there  had  been  a  legal  remedy 
under  the  statute.  "But,"  says  the  court,  at 
page  96  of  3  B.  Mon.,  "the  question  formally 
stated  by  the  court,  after  showing  that  there 
was  no  remedy  under  the  statutes,  seems  to 
relate  to  the  general  power  and  Jurisdiction 
of  a  court  of  equity  to  decree  the  restitution 
of  money  paid  on  a  gaming  contract,  which 
question  is  unaffected  by  the  mere  fact  that 
a  discovery  might  or  might  not  be  necessary 
In  the  particular  case.  The  solution  of  the 
question  is  made  to  turn,  not  upon  the  want 
of  Jurisdiction  in  the  court  to  decree  the 
money  to  the  loser,  if  he  had  been  equitably 
entitled  to  it,  but  upon  the  absence  of  a 
right  to  recover,  arising  from  the  equality 
of  his  guilt,  and  upon  the  doubtful  propriety, 
with  a  view  to  the  policy  of  suppressing  the 
vice  of  gaming,  of  restoring  to  the  loser  the 
money  which  he  has  paid."  The  case  of 
Downs  V.  Quarles  was  decided  before  the 
statute  of  Kentucky  of  1833.  In  considering 
the  effect  of  the  statute,  the  Kentucky  court 
In  this  case  further  says:  "Then  the  ques- 
tion whether  the  objects  of  the  statute  will 
be  promoted  by  restoring  to  the  loser  his 
losses  Is  closed,  and  the  courts,  both  of  law 
and  equity,  are  bound  to  advance  the  object 
by  using  their  appropriate  powers  In  advance- 
ment of  the  means  adopted  by  the  Legisla- 
ture." And  the  court  In  that  case.  In  decid- 
ing the  exact  question  we  have  here  In  favor 
of  the  concurrent  Jurisdiction  in  equity  to 
recover  back  money  lost  in  gaming,  says: 
"The  court  .then  has  Jurisdiction  to  grant 
this  relief  In  the  case  of  gaming,  by  analogy, 
and  because  it  has  Jurisdiction  in  like  cases. 
And  It  Is  not  too  liberal  a  construction  of 
the  statute,  which  gives  the  right  to  sue  'In 
any  court  having  Jurisdiction  in  like  cases,' 
without  Intimating  any  preference  for  the 
remedy  at  law,  to  say  that,  as  the  court  of 
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equity  had  Jtrisdlctlon  In  like  cases,  the 
right  of  suing  In  that  forum,  as  well  as  In 
the  court  of  law,  is  expressly  given  by  the 
statute.  It  may  be  added  that  it  has  been 
maintained  by  eminent  jurists  that,  inde- 
pendently of  any  statutory  provision  for  the 
recovery  of  money  lost  at  gaming,  it  should 
be  recoverable  back,  because  it  is  in  further- 
ance of  a  great  public  policy  (1  Story's  Equi- 
ty, 303),  and  consequently  that  the  court  of 
equity  should  have  granted  such  relief." 

We  think  this  case  states  the  law  correct- 
ly. But  has  the  plaintiff  made  out  a  case 
entitling  him  to  relief?  The  intermediate 
court  evidently  thought  Thomas  a  partner, 
and  therefore  a  necessary  party  to  the  suit, 
and  denied  relief  on  that  ground.  As  a  gen- 
eral rule  there  can  be  no  partnership  in  an 
illegal  business.  This  includes  gambling. 
Parsons  on  Partnership,  {  8,  and  note;  George 
on  Partnership,  25.  Illegality  of  a  partner- 
ship, however,  affords  no  reason  why  it 
should  not  be  sued  on  a  transaction  with  it 
that  is  legal  in  itself.  1  Lindley  on  Partner- 
ship (4th  Ed.)  star  page  200.  There  was  no 
plea  in  abatement,  however,  nor  is  there  any 
defense  in  the  answer  on  account  of  the  non- 
Joinder  of  Thomas.  The  answer  of  defend- 
ant is  not  that  the  claim  sued  for  is  a  part- 
nership obligation,  and  that  the  action  should 
abate  because  of  nonjoinder  of  Thomas,  but 
that  the  money  alleged  to  have  been  lost  by 
plaintiff  was  lost  to  Thomas  and  not  to  him. 
Shaw  denies  the  partnership  and  claims  that 
Thomas  and  not  himself  was  engaged  in  the 
gambling  business.  So  we  need  not  con- 
sider the  question  of  partnership  or  part- 
nership liability.  The  question  does  not  fair- 
ly arise. 

The  statute  gives  right  of  action  against 
the  person  to  whom  the  money  is  lost.  The 
question  then  is:  To  whom  did  plaintiff  lose 
his  money?  It  is  admitted  that  he  lost  it, 
and  that,  when  he  lost  it,  Thomas  was  in 
charge  of  the  roulette  wheel  on  which  the 
game  was  played,  and  the  evidence  shows 
that  the  money  plaintiff  lost  was  paid  to 
Thomas  and  put  in  a  drawer  belonging  to  de- 
fendant It  is  admitted  the  place  where  the 
gambling  was  done  was  the  place  of  business 
of  defendant,  and  that  the  wheel  on  which 
the  game  was  played  and  all  the  furniture 
and  other  paraphernalia  belonged  to  him. 
And  Thomas,  when  asked  on  cross-examina- 
tion in  whose  name  the  business  was  being 
run,  said  that  he  did  not  know  whether  there 
was  any  name  attached  to  it,  that  there 
hardly  ever  is,  that  nobody  is  anxious  to 
assume  it,  that  the  contract  between  defend- 
ant and  himself  was  that  Shaw  was  to  fur- 
nish the  room,  lights,  and  the  money  to  back 
the  games  with,  and  that  he  should  take  the 
place,  manage  it,  and  divide  the  proceeds. 
He  says  he  was  supposed  to  handle  the  mon- 
ey, and  that  Shaw  was  incompetent  to  run 
the  gambling  room.  But  the  evidence  shows 
that,  a  night  or  two  after  plaintiff  lost  his 
money,  Shaw  was  himself  in  charge  of  the 


wheel,  when  defendant  lost  to  plaintiff  be- 
tween $250  and  $300,  and  gave  to  plaintiff 
his  check  on  a  bank  for  $246.75  part  thereof, 
but  on  which  he  stopped  payment  before  the 
check  could  be  presented  for  payment.  True 
it  is  defendant  undertakes  to  explain  his 
management  of  the  wheel  on  this  particular 
night  by  saying  that.  In  the  absence  of 
Thomas,  plaintiff  persuaded  him  to  open  the 
wheel;  but  plaintiff  denies  this.  Both  de- 
fendant and  Thomas  admit  that  they  were  to 
share  in  the  profits.  This  being  so,  plaintiff 
lost  his  money  as  much  to  defendant  as  he 
did  to  Thomas.  By  the  terms  of  their  agree- 
ment they  both  must  have  shared  in  the  mon- 
ey which  plaintiff  lost,  and,  whether  wo 
treat  them  as  copartners  or  as  standing  in 
the  relation  of  principal  and  agent,  the  law 
makes  them  joint  tort-feasors  and  liable  ei- 
ther jointly  or  severally  to  plaintiff.  Preston 
V.  Hutchinson,  29  Vt  144 ;  Johnson  v.  Chap- 
man, 43  W.  Va.  639,  28  S.  E.  744 ;  20  Cyc. 
959.  In  1  Page  on  Contracts,  839,  it  is  said: 
"If  the  wager  is  illegal  as  well  as  void,  the 
agent  cannot  recover  for  services  or  advan- 
ces, since,  properly  speaking,  there  iA  no 
agency  in  illegal  acts,  but  all  are  joint  wrong- 
doers." While  these  authorities  make  Shaw 
and  Thomas  joint  conspirators  or  joint  tort- 
feasors and  liable  jointly,  they  also  make 
them  liable  severally,  and  each  is  liable,  we 
think,  under  the  statute. 

But  in  the  answer  of  the  defendant  he 
seeks  a  cross-recovery  against  plaintiff  for 
$40  Alleged  to  have  been  lost  by  him  to  plain- 
tiff on  the  night  he  operated  the  wheel. 
Plaintiff  in  his  reply  thereto  denies  this,  and 
his  counsel  contends  that  no  such  right  is 
available  in  this  suit  Why  not?  If  he  has 
made  out  a  case  against  plaintiff  by  proof, 
the  Kentucky  case  of  McKlnney  v.  Pope's 
Adm'r,  supra,  is  direct  authority  that  a  de- 
fendant may  recover  on  a  crossrbill  for  mon- 
ey lost  to  plaintiff.  Section  3855,  Code  1906, 
we  think  gives  him  the  same  right  by  a  cross- 
answer.  ' 

But  has  the  defendant  made  out  by  proof 
a  case  for  cross-relief?  He  testifies  that  he 
paid  this  money  to  plaintiff  through  Thomas 
the  night  he  gave  plaintiff  his  check  for  $246.- 
75.  Plaintiff  admits  that  the  defendant  paid 
him  $40  at  that  time,  but  says  positively  that 
this  was  money  be  had  paid  defendant  for 
checks.  Shaw  claims  the  $40  lost  by  him  to 
plaintiff  was  covered  by  $100  paid  by  him  at 
the  time  through  Thomas  to  plaintiff*s  broth- 
er, and  Thomas  says  that  the  way  he  came 
to  pay  the  brother  was  that  he  had  checks 
to  cash  in  calling  for  $100.  He  says,  more- 
over, that  the  plaintiff  and  his  brother  were 
betting  together;  but  whether  these  checks 
represent  winnings,  or  part  winnings  and  part 
money  paid  in  for  checks.  Is  not  dear.  If 
plaintiff  and  his  brother  were  playing  togeth- 
er, and  the  $40  represented  winnings,  we 
think  both  would  be  liable  to  defendant  upon 
the  principles  already  announced.  Both  would 
then  be  Joint  tort-feasors.    But  plaintiff  posi- 
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tlvely  swears  that  the  $40  he  got  personally 
was  the  amount  he  had  paid  for  checks.  He 
admits  that  he  furnished  some  checks  to  his 
brother,  but  he  thinks  his  brother  lost  some 
money  before  he  went  into  the  game.  Inas- 
much as  Thomas  gave  the  $100  to  plaintiff's 
brother,  and  inasmuch  as  he  declared  the 
game  off  as  having  been  played  unfairly,  and 
defendant  stopped  payment  on  his  check,  the 
evidence  as  a  whole  supports  the  claim  of  the 
plaintiff,  rather  than  that  of  defendant,  that 
the  plaintiff  got  back  only  the  money  he  had 
actually  paid  for  checks,  and  that  the  money 
paid  him  and  his  brother  did  not  represent 
losses  of  defendant  to  them.  As  the  burden 
was  on  defendant  to  make  out  his  case  by  a 
clear  preponderance  of  the  evidence,  we  find 
the  fact  against  him  on  this  Issue. 

We  are  therefore  of  opinion,  upon  the 
whole  case,  to  reverse  the  Judgment  below 
and  to  pronounce  the  decree  here  which  we 
think  the  intermediate  court  should  have  pro- 
nounced, that  the  plaintiff  recover  of  the  de- 
fendant the  sum  of  $388.80,  being  the  princi- 
pal sum  lost,  with  Interest  to  the  date  of  the 
judgment  appealed  from,  with  interest  there- 
on from  the  28th  day  of  November,  1906,  the 
date  of  said  decree,  together  with  his  costs 
by  him  in  this  court  and  in  the  intermediate 
court  Id  this  behalf  expended. 


(65  W.  Va.  689) 

UNITED  STATES  OIL  &  GAS  WELL  SUP- 
PLY CO.  V.  GARTLAN  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
May  11,  1909.) 

1.  Process  (§  96*)— Sbbvice  by  Publication 
—Affidavit. 

An  affidavit  for  order  of  publication,  based 
upon  the  third  instance  mentioned  in  section  11, 
c.  124,  Code  1899  (Code  1906,  §  3813),  is  suffi- 
cient if  its  phraseology  reasonably  imports  that 
process  agamst  the  defendants  as  to  whom  pub- 
lication is  sought  was  twice  directed  and  de- 
livered, more  than  10  days  before  the  return 
day,  to  the  officer  of  the  county  in  which  such 
defendants  resided  at  the  time,  and  has  been 
returned  without  being  executed. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  §  118;  Dec.  Dig.  $  96.*] 

2.  Process  (§  63*)— Personal  Service— Aft- 
er Publication. 

If  an  action,  embracing  an  attachment,  has 
been  properly  matured  against  a  defendant  up- 
on constructive  service  of  process  by  publication, 
a  personal  summons  may  afterwards  be  issued 
and  served  on  that  defendant  at  any  time,  pend- 
ing the  action,  such  direct  service  can  be  had. 

[Ed.  Note.— For  other  cases,  see  Process,  Dec. 
Dig.  §  63.*] 

3.  Appearance  (§  19*)- Effect. 

An  appearance  in  an  action,  solely  for  the 

Snrpose  of  attacking  the  sufficiency  of  process, 
oes  not,  if  unsuccessful,  submit  the  party  so 
appearing  to  the  court  generally. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  $  81;    Dec.  Dig.  §  19.*] 

4.  Appearance  (§  9*)— Special  Appearance 
—Effect. 

A  defendant,  who  appears  specially  and 
moves  to  quash  an  attachment  of  nis  property 


in  the  action,  for  insufficiency  of  the  proceed- 
ings, does  not  thereby,  if  the  motion  should 
fail,  make  a  general  appearance  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Appearance. 
Cent.  Dig.  §  44;   Dec.  Dig.  f  9.*] 

5.  Appeal  and  Error  (§  253*)- Exceptions- 
Review  OF  Ruling  as  to  Pleading. 

The  rejection  of  a  plea  will  be  waived  if 

no  exception  is  taken  thereto.    In  such  case,  the 

rejected  plea  is  no  part  of  the  record. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  §  1488;    Dec.  Dig.  |  253.*] 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Wood  County. 

Action  by  the  United  States  Oil  &  Gas 
Well  Supply  Company  against  J.  A.  Gartlan 
and  others.  Judgment  for  defendants,  •  and 
plaintiff  brings  error.    Reversed. 

Dave  D.  Johnson,  Chas.  A.  Smith,  and  Ed- 
ward MeSweeney,  for  plaintiff  in  error.  Van 
Winkle  &  Ambler  and  A.  O.  Patton,  for  de- 
fendants in  error. 

ROBINSON,  J.  The  attachment  in  this 
case  was  sustained  by  a  decision  of  this 
court  reported  in  58  W.  Va.  267,  52  S.  B. 
524.  But  the  sufficiency  of  the  affidavit  for 
the  order  of  publication  against  defendants 
was  not  then  in  question.  That  question  of 
the  sufficiency  of  constructive  service  of  pro- 
cess by  publication  now  arises.  After  the 
case  was  remanded,  defendants  appeared 
specially,  and  moved  to  quash  the  affidavit 
upon  which  the  publication  against  defend- 
ants was  had.     The  motion  was  sustained. 

We  are  of  opinion  that  the  affidavit  is  suf- 
ficient Constructive  service  of  process,  ma- 
turing the  action  so  far  as  its  reaching  the 
attached  effects  is  concerned,  was  properly 
had.  To  quash  the  affidavit  was  error.  The 
affidavit  is  justified  by  section  7,  c.  lOG,  and 
section  11,  c.  124,  of  the  Code  of  1899  (Code 
1906,  §$  3542,  3813).  It  recites  the  issuance 
of  the  attachment,  and  the  return  thereof  as 
executed.  It  also  sets  forth  that  process, 
directed  to  the  officer  of  the  county  in  which 
defendants  resided,  was  twice  delivered  to 
such  officer  more  than  10  days  before  the  re- 
turn day,  and  had  been  returned  without  be- 
ing executed.  The  objection  advanced  Is 
that  the  affidavit  says  that  process  was  plac- 
ed in  the  hands  of  the  sheriff  of  the  county 
in  which  the  two  defendants  "resided," 
whereas  the  statute  uses  the  present  tense, 
"resides."  The  plain  purport  of  that  stat- 
ute is  that,  to  support  an  order  of  publica- 
tion, the  process  shall  have  been  directed 
and  twice  delivered,  more  than  10  days  be- 
fore the  return  day,  to  the  officer  of  the  coun- 
ty in  which  the  defendants  resided  at  the 
time  the  process  is  so  delivered,  and  shall 
have  been  returned  without  being  executed. 
The  affidavit  substantially  sets  forth  this 
fact  It  says  that  the  process  in  each  in- 
stance was  directed  to  the  sheriff'  of  Wood 
county  and  by  that  sheriff  returned  "not 
found,"  that  the  defendants  resided  In  Wood 
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county,  and  that  **proce88  was  properly  plac- 
ed in  the  hands  of  the  sheriff  of  said  county 
in  which  said  defendants  resided  twice  more 
than  10  days  before  the  return  day  of  said 
process,  and  have  been  returned  without  be- 
ing executed."  It  Is  Insisted  that  this  lan- 
guage does  not  show  when  defendants  resid- 
ed in  Wood  county ;  that  such  residence  may 
have  been  long  before  the  direction  or  deliv- 
ery of  the  process  to  the  sheriff.  This  con- 
tention seems  extreme.  The  context  of  the 
phraseology  used  reasonably  Imports  that 
the  defendants  resided  in  Wood  county  at 
the  time  the  process  was  directed  to  the  of- 
ficer, delivered  to  him,  and  returned  "not 
found"  by  him.  If  the  present  tense  had 
been  used  it  would  have  related  to  the  date 
of  the  affidavit,  not  to  the  time  mentioned  in 
the  statute.  It  was  necessary  to  use  the 
past  tense  to  refer  to  the  time  spoken  of  In 
the  affidavit.  It  most  necessarily  speaks  of 
facts  that  existed  before  the  affidavit  was 
made,  and  must  use  the  past  tense. 

The  order  quashing  the  affidavit  also  di- 
rected that  the  action  should  abate,  unless 
it  was  matured  by  order  of  publication,  or 
other  process,  within  60  days.  No  new  affi- 
davit was  filed.  Thereafter  writs  of  sum- 
mons were  again  sued  out.  One  was  served 
on  defendant  Gartlan,  as  a  nonresident,  in 
Pennsylvania.  Another,  directed  to  the  sher- 
iff of  Lewis  county,  was  served  on  defend- 
ant Ahner  in  that  county.  Some  months  lat- 
er another  writ,  directed  to  the  sheriff  of 
Wood  county,  was  Issued  and  served  on  de- 
fendant Ahner  in  the  last-mentioned  county. 
The  last  writ  was  executed  after  the  60  days 
which  had  been  given  to  mature  the  case 
had  expired.  The  defendants  again  appear- 
ed specially,  and  moved  the  court  to  quash 
these  three  writs  and  the  returns  thereon, 
and  to,  abate  the  action.  The  motion  was 
sustained,  the  writs  were  quashed,  and  the 
cause  was  stricken  from  the  docket 

It  is  useless  to  discuss  the  sufficiency  of 
the  return. of  service  on  the  summons  which 
was  served  on  Gartlan  in  Pennsylvania,  as  a 
nonresident.  We  have  already  held  there 
was  proper  and  sufficient  order  of  publica- 
tion against  him.  No  such  service  outside  of 
the  state  was  necessary,  and,  If  good,  would 
have  no  more  force  than  that  order  of  publi- 
cation. Nor  shall  we  divert  to  the  objections 
raised  as  to  the  validity  of  the  service  of 
summons  on  defendant  Ahner  in  Lewis  coun- 
ty. That  process  seems  to  have  been  aban- 
doned by  the  act  of  plaintiff  in  securing 
service  on  him  In  Wood  county,  where  the 
action  was  pending. 

It  was  error  to  quash  the  summons  serv- 
ed In  Wood  county  and  the  return  thereon, 
and  to  dismiss  the  action.  There  is  nothing 
in  the  record  Justifying  denial  of  Jurisdic- 
tion of  the  action  in  that  county.  The  re- 
turn of  **not  found,"  made  by  the  officer  on 
the  original  writs,  imports  that  defendants 
resided  in  Wood  county.     18  Enc  of  PL  & 


Pr.  945.  They  were  not  returned  "no  inhab- 
itants.*' Residence  by  them  in  the  county 
unquestlonabiy  gives  Jurisdiction  there.  The 
affidavit  for  the  order  of  publication  says  de- 
fendants resided  there.  If  there  was  no  Ju- 
risdiction, defendants  have  not  made  that 
fact  to  appear.  A  plea  in  abatement  by  de- 
fendant Ahner  to  the  Lewis  county  writ  says 
that  he  is  a  resident  of  Ohio.  That  plea  does 
Dot,  by  the  record,  appear  to>  have  been  filed. 
At  any  rate,  it  is  not  a  good  plea.  It  does 
not  aver  that  he  was  not  a  resident  of  Wood 
county  at  the  time  the  suit  was  begun.  The 
question  of  Jurisdiction  is  determined  upon 
facts  existing  at  the  commencement  of  an  ac- 
tion. If  jurisdiction  is  properly  based  upon 
residence,  and  that  residence  is  changed  aft- 
er the  action  is  commenced,  the  Jurisdiction 
is  not  affected. 

The  error  in  the  order  quashing  the  writ 
served  in  Wood  county  is  indeed  Interwoven 
with  that  of  having  quashed  the  affidavit 
for  the  order  of  publication,  which  affidavit, 
and  the  publication  thereon,  we  have  held 
sufficient  By  that  order  of  publication  the 
action  was  regularly,  matured.  The  action 
was  still  pending.  Plaintiff,  having  obtain- 
ed the  best  service  of  process  that  it  could, 
was  entitled,  pending  its  action,  to  personal 
service  when  that  could  be  had.  How  far 
failure  regularly  to  renew  process  may  oper- 
ate as  a  discontinuance  of  a  suit  or  action 
we  need  not  here  set  forth.  2  Blackstone*s 
Com.  20G;  Hawkins'  Pleas  of  the  Crown, 
416;  Moss  V.  Moss'  Adm'r,  4  Hen.  &  M.  (Va.) 
21>3;  Exchange  Bank  v.  Hall.  6  W.  Va.  447; 
Opinion  of  English,  J.,  in  Blowpipe  Co.  v. 
Spencer,  46  W.  Va.  590,  33  S.  EX  342;  14  Cyc 
455;  20  Enc.  of  PI.  &  Pr.  1179.  Ihere  was 
no  gap  or  chasm  in  the  plaintiff's  procedure 
to  mature  its  cause  Justifying  a  discontinu- 
ance. The  plaintiff  had  matured  its  case  by 
the  best 'process  obtainable  under  the  cir-. 
cumstances  shown  by  the  record.  Writs  to 
the  county  of  the  residence  of  defendants 
having  twice  proved  unavailing,  plaintiff 
chose  the  substituted  method  of  service  pro- 
vided by  law  in  that,  event.  Plaintiff  there- 
by as  completely  matured  its  cause  as  it 
was  possible  to  do  in  such  case.  That  ma- 
turing of  the  cause  kept  it  a  live,  pending 
action.  True,  the  force  of  a  Judgment  upon 
such  procedure  would  not  be  the  same  as 
upon  personal  service,  but  the  action  was 
kept  alive  nevertheless.  It  was  a  matured 
case.  There  was  constructive  notice  to  de- 
fendants. Service  of  process  was  complet- 
ed, the  force  of  which,  so  far  as  the  law 
gave  it  force,  extended  to  the  end  of  all  pro- 
t:eedlngs  in  the  action.  So  when  the  time 
came  that  circumstances  made  it  possible  to 
get  better  service  of  process,  that  which 
would  strengthen  plaintiff's  action  and  make 
it  one  for  a  better  Judgment,  surely  could 
plaintiff  issue  personal  summons,  and  have 
the  same  served  on  defendant  without  the 
charge  that  he  had  not  regularly  kept  up  a 
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chain  of  process.  There  Is  a  wide  difference 
between  no  process  at  all  and  that  which  Is 
the  best  process  that  one  can,  under  the 
law  and  the  circumstances,  use  to  mature  a 
case.  The  duly  executed  order  of  publica- 
tion kept  plaintiff's  suit  In  shape  for  better 
process  whenever  the  time  should  come  that 
It  would  be  effective.  Axtell  v.  Gibbs,  52 
Mich.  639,  18  N.  W.  395. 

The  appearances  by  defendants  which  we 
have  mentioned  did  not  have  the  effect  of 
general  appearances  to  the  action.  The  in- 
sistence of  plaintiff  in  this  behalf  is  not 
well  taken.  Defendants  appeared  specially 
only.  They  appeared  for  the  purpose  of 
having  process  quashed.  They  had  the  right 
so  to  deny  that  they  had  been  summoned. 
To  hold  that  they  thereby  appeared  to  the 
action  generally  would  deny  them  the  very 
test  they  sought  to  make.  Fisher,  Sons  & 
Co.  V.  Crowley,  57  W.  Va.  312,  50  S.  B.  422. 
Nor  did  the  special  appearance  made  by  de- 
fendants, prior  to  the  former  writ  of  error 
herein,  whereby  they  moved  to  quash  the 
attachment,  submit  defendants  generally  to 
the  court  Dnlln  v.  McCaw,  39  W.  Va.  721, 
20  S.'B.  681;  Chapman  v.  Maltland,  22  W. 
Va.  329;  Wynn  r.  Wyatfs  Adm'x,  11  Leigh 
(Va.)  684. 

Defendants  cross-assign  as  error  the  ac- 
tion of  the  court  in  rejecting  the  plea  or 
counter  affidavit  tendered  by  them.  This 
sworn  plea  expressly  denied  the  fact  of  the 
residence  of  the  defendants  In  Wood  county 
as  set  forth  in  the  aflBdavlt  for  the  order  of 
publication.  It  was  asserted  that,  at  the 
time  mentioned  In  the  affidavit  for  the  or- 
der of  publication,  and  continuously  to  the 
date  of  that  affidavit,  one  of  the  defendants 
resided  in  Harrison  county,  and  the  other 
one  in  Wetzel  county.  If  it  was  error  to 
deprive  defendants  of  the  Issue  sought  to  be 
raised  by.  this  plea,  they  have  waived  it  by 
failure  to  except  to  the  rejection  of  the  plea. 
There  must  be  an  exception  noted,  else  the 
rejection  of  a  plea  will  be  waived,  and  the 
plea  become  no  part  of  the  record.  See  the 
cases  in  point  cited  in  5  Bnc.  Digest,  Va.  & 
W.  Va.  Reports,  36i,  365.  Admission  of  such 
plea,  and  determination  of  the  issue  thereby 
raised,  might  have  materially  changed  the 
phase  of  the  case  from  that  which  comes 
to  us  by  the  record.  Yet  we  express  no 
opinion  as  to  the  propriety  of  the  plea,  since 
such  question  Is  clearly  not  before  us.  It 
may  be  that  such  plea  would  be  a  proper 
one  upon  which  to  overthrow  a  falsely  ac- 
quired maturity  of  the  action.  Lawson  v. 
Moorman,  85  Va.  888,  9  S.  R  150;  Kitchen 
V.  Crawford,  13  Tex.  516.  However,  if  plain- 
tiff's action  was  matured  by  process  resting 
upon  a  false  affidavit,  as  defendants  insist, 
that  fact  has  not  yet  been  presented. 

The  order  quashing  the  affidavit  for  the 
order  of  publication,  the  order  quashing  the 


writ  served  on  defendant  Ahner  In  Wood 
county,  and  the  order  abating  the  action,  are 
reversed,  and  the  action  is  remanded  for 
further  proceedings  to  be  had  in  the  circuit 
court 

(85  W.  Va.  700) 
STATE  V.  EHRLICK  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
May  11,   1909.) 

1.  District  and  Prosecuting  Attornetr  (§ 
9*)— Authority—Civil   Proceedings. 

The  prosecuting  attorney  of  a  county  has 
authority,  independent  of  the  Attorney  General, 
to  institute  and  prosecute  all  criminal  actions 
and  proceedings,  cognizable  in  the  courts  of  his 
county,  but  has  no  such  power  or  authority,  re- 
specting the  prosecution  of  civil  proceedings  on 
the  part  of  the  state,  l>eyond  that  expressly  con- 
ferred by  statute. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  ft  36;  Dec 
Dig.  S  9.*J 

2.  Attorney  General  (§   6*)— Powers  and 
Duties. 

As  the  chief  law  officer  of  the  state,  the 
Attorney  General  is  clothed  and  charged  with 
all  the  common-law  powers  and  duties  pertain- 
ing to  his  office,  except  in  so  far  as  they  have 
been  limited  by  statute. 

[Ed.  Note.— For  other  cases,  see  Attorney 
General,  Cent.  Dig.  §  5;   Dec.  Dig.  §  6.*] 

3.  Attorney   General  (§  7*)— Powers  and 
Duties. 

In  the  absence  of  any  statutory  provision 
to  the  contrary,  the  Attorney  General  has  the 
management  and  control  of  civil  litigation  on 
behalf  of  the  state. 

[Ed.  Note.— For  other  cases,'  see  Attorney 
General,  Cent.  Dig.  §§  8-10;  Dec.  Dig.  §  7.*] 

4.  Equity  (§  214*)— Mode  of  Objection  to 
Pleading., 

A  bill  in  equity  on  behalf  of  the  state,  sign- 
ed by  counsel  other  than  the  Attorney  General, 
is  not  demurrable  for  lack  of  disclosure  on  its 
face  of  authority  or  direction  from  him  to  file 
the  same.  Such  an  objection  must  be  raised  by 
a  motion  to  dismiss  or  plea  in  abatement. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §  487 ;  Dec.  Dig.  §  214.*] 

5.  Equity  (§  27*)— Jurisdiction—Charge  of 
Criminal  Natore. 

If  a  charge  is  of  a  criminal  nature,  or  an 
offense  against  the  public,  and  does  not  touch 
the  enjoyment  of  property,  or  health,  it  is  not 
within  the  jurisdiction  of  a  court  of  equity. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent, 
Dig.  §  88;   Dec.  Dig.  §  27.*] 

6.  Nuisance  (5  79*)— Abatement— Jurisdic- 
tion. 

Ekiuity  has  no  jurisdiction  to  abate  a  pub- 
lic nuisance,  either  civil  or  criminal,  at  the  in- 
stance of  an  individual  or  the  state,  not  affect- 
ing or  injuring  the  enjoyment  of  property  or 
other  personal  rights. 

[Ed.  Note.— For  other  cases,  see  Nnisance, 
Cent  Dig.  §  192;    Dec.  Dig.  §  79.*1 

7.  Nuisance  (5  80*)  —  Public  Nuisanoeb  — 
Abatement  by  Injunction. 

In  so  far  as  a  public  nuisance  injures  prop- 
erty or  substantially  interferes  with  the  enjoy- 
ment thereof,  directly  or  indirectly,  or  consti- 
tutes a  purpresture,  excluding  citizens  from  the 
enjoyment  of  their  civil  rights  in  highways  and 
other  public  grounds  and  places,  or  obstructing 
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or  interfering  with  the  execution  of  the  public 
business,  it  is  abatable  by  injunction*. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  §  192;    Dec.  Dig.  §  80.*] 

8.  Injunction  (§  102*)— Criminal  Acts. 

If  an  injunction  is  necessary  and  proper 
for  the  protection  of  such  rights,  criminality  of 
the  injurious  act  does  not  bar  the  remedy  in 
equity. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  176 ;  Dec.  Dig.  §  102.*] 

9.  NuiRANCE   (§   80*)— Keeping   op   Gaming 
House— Abatement  in  Equity. 

Though  the  Iceepin^  of  a  gaming  house  is  a 
criminal  nuisance,  punishable  and  abatable  by 
indictment  and  conviction,  there  is  no  jurisdic- 
tion in  equity  to  abate  it,  at  the  instance  of  ei- 
ther an  individual  or  the  state,  unless  it  appears 
to  be  injurious  to  personal  or  property  rights 
and  the  injury  is  not  otherwise  adequately  re- 
mediable. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  §  192;    Dec  Dig.  §  80.*] 

10.  Equity  (§  27*)— Jurisdiction— Cbiminal 
Remedies— Sufficiency. 

Criminal  remedies  and  procedure  must  be 
deemed  adequate  to  the  maintenance  of  the 
public  right,  in  respect  to  moral  and  political 
principles,  except  in  so  far  as  the  Legislature 
may  have  provided  others,  since  that  body,  hav- 
ing plenary  power  over  such  matters,  has  seen 
fit  to  rely  upon  existing  remedies,  and  courts 
of  equity  are  powerless  to  ordain  jurisdiction 
for  themselves. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  I  80;    Dea  Dig.  §  27.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Brooke  County. 

Bill  by  the  State  against  George  Ehrllck 
and  others.  Decree  for  plaintiff,  and  de- 
fendants appeal.  Reversed,  and  bill  dis- 
missed. 

J.  J.  Coniff,  for  appellants.  ,  G.  W.  Mc- 
Olery,  H.  M.  Russell,  and  Wm*.  G.  Conley, 
for  the  State. 

POFFENBARGER,  J.  On  a  bill,  purport- 
ing to  be  that  of  the  state  of  West  Virginia, 
not  signed,  however,  by  the  Attorney  Gen- 
eral, nor  showing,  in  any  way,  that  that 
officer  authorized  the  filing  of  the  same,  but 
signed  by  the  prosecuting  attorney  of  a 
county,  and  an  individual,  describing  himself 
as  attorney  for  the  state,  the  circuit  court 
of  Brooke  county  awarded  a  preliminary  in- 
junction, inhibiting  the  defendants,  George 
Ehrlick  and  others,  from  carrying  on,  or 
conducting,  what  is  known  as  a  **turf  ex- 
change" in  said  county,  extensively  resort- 
ed to  by  people  from,  other  counties  and 
states,  for  the  purpose  of  betting  on  horse 
races,  occurring  in  different  parts  of  the 
counixy,  and  reported  by  telegraph.  On  the 
maturing  and  submission  of  the  cause  to  the 
court,  a  decree  was  made,  perpetuating  the 
injunction,  from  which  the  defendants  have 
appealed. 

The  first  objection  to  the  bill  is  its  failure 
to  disclose  any  direction  by  the  Attorney 
General  to  institute  the  suit,  his  employment 
of  counsel  therefor,   or  his  assent  to   the 


prosecution  thereof;  the  record  being  entire- 
ly silent  as  to  his  attitude.  Much  autbMity 
is  cited  indicating  power  and  authority  In 
the  Attorney  General  to  institute  suits  on 
behalf  of  the  state,  in  proper  cases,  and  the 
propriety  of  his  doing  so,  but  none  indlcat- 
ing  that  such  suits  cannot  be  instituted  by 
the  prosecuting  attorney  of  the  county,  ei- 
ther by  virtue  of  his  office,  considering  it  ss 
being  independent  of,  and  not  subordinate 
to,  that  of  the  Attorney  Genera^  or  regard- 
ing it  as  a  subordinate  office  in  the  execndve 
department  of  Justice  of  the  state.  The  re- 
lation of  the  two  offices  to  one  another,  their 
respective  powers  and  duties,  and  the  nature 
of  the  litigation  all  enter  into  the  solntion 
of  this  question.  The  office  of  Attorney 
General  is  of  very  ancient  origin,  and  its 
duties  and  powers  were  recognized  by  the 
common  law.  That  of  prosecuting  attorney 
is  of  modern  creation,  it  seems,  and  its  pow- 
ers and  duties  are  given,  imposed,  and  pre- 
scribed by  statutory  law.  4  Cyc.  1028;  At- 
torney General  v.  Forbes,  2  Myl.  &  C.  129. 
Prosecuting  attorneys  are  generally  describ- 
ed as  deputies  or  assistants  of  the  Attorney 
General  (4  Am.  &  Eng.  Ency.  Law,  1026),  but 
they  are  not  dependent  upon  him  for  their 
powers  in  all  cases  nor  in  all  respects  sub- 
ject to  his  control  (23  Am.  &  Eng.  EMcy. 
Law,  275).  In  the  exercise  of  his  common- 
law  powers,  the  Attorney  General  may,  no 
doubt,  advise  the  prosecuting  attorney,  as 
he  does  other  officers,  since  he  is  regarded 
as  the  chief  law  officer  of  the  state.  As  the 
Constitution  and  laws  of  the  state  make  the 
two  offices  separate  and  distinct  and  vest  in 
the  prosecuting  attorney  certain  powers  and 
impose  upon  him  certain  duties,  it  seems 
clear  that  the  Attorney  General  cannot  strip 
him  of  the  powers  expressly  given,  nor  in- 
crease the  burdens  laid  upon  him.  The 
sense  in  which  the  local  officer  is  subordi- 
nate to  the  general  one  seems  to  be  that 
they  are  engaged  in  the  same  branch  or  de- 
partment of  the  public  business.  This  makes 
the  relation  theoretical,  rather  than  practi- 
cal. The  business,  once  pertaining  actually 
as  well  as  theoretically  to  the  office  of  At- 
torney General,  has  been  divided  between 
the  two  offices  for  purposes  of  convenience. 
We  may  say  the  offi^ce  of  prosecuting  at- 
torney has  been  carved  out  of  that  of  Attor- 
ney General  and  made  an  Independent  office, 
having  exclusive  control,  to  some  extent,  of 
business  of  the  state,  arising  within  the 
county. 

No  doubt  the  Attorney  General  may  assist 
the  prosecuting  attorney  in  the  prosecution 
of  such  business,  or  perform  it  himself,  in 
case  of  the  nonaction  of  the  prosecuting  at- 
torney, but  he  cannot  displace  that  officer. 
He  has  neither  power  of  removal  nor  con- 
trol over  him  within  his  own  province,  so 
far  as  it  is  defined  by  statute,  for,  if  the 
division  of  powers  made  by  the  statute  were 
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not  respected  nor  observed  nor  susceptible 
of  enforcement,  the  object  and  purpose  of 
the  division  would  be  defeated.  There  would 
be  no  individual  responsibility,  if  the  pow- 
ers of  the  Attorney  General  and  prosecuting 
attorney  were  coextensive  and  concurrent 
The  one  would  be  no  more  responsible  than 
the  other  for  the  nonenforcement  oi  the 
laws.  Concurrence  would  produce  interfer- 
ence, conflict,  and  friction  in  many  instan- 
ces, delaying  the  disposition  of  business  to 
the  detriment  of  the  state.  We  think  it 
plain  therefore  that,  in  a  practical  sense,  the 
two  of&ces  are  distinct  and  independent;  but 
all  the  business  does  not  seem  to  have  been 
divided.  Part  of  the  civil  business  of  the 
state  in  the  county  seems  to  have  been  re- 
served to  the  Attorney  General.  Section  6, 
c.  120,  Code  1899  (Code  1906,  §  3778),  defines 
generally  the  duties  of  the  prosecuting  at- 
torney, in  the  following  terms:  "It  shall 
be  the  duty  of  every  prosecuting  attorney  in 
this  state,  to  attend  to  the  criminal  business 
of  the  state  In  the  coimty  in  which  he  is 
elected  and  qualified,  and  also  to  civil  cases 
In  which  the  state  is  interested  in  such 
county,  when  required  by  and  under  the  di- 
rection of  the  auditor;  and  when  he  has  in- 
formation of  the  violation  of  any  penal  law 
committed  within  his  county,  shall  institute 
and  prosecute  all  necessary  and  proper  pro- 
ceedings against  the  offender,  and  may  in 
such  case  issue  or  cause  to  be  issued  a  sum- 
mons for  any  witness  he  may  deem  mate- 
rial. He  shall  also  represent  the  county  In 
all  suits  and  proceedings  for  and  on  behalf 
of  or  against  the  county,  or  county  court, 
overseers  of  the  poor,  or  other  public  au- 
thorities of  the  county,  and  carefully  look 
after  and  give  attention  to  the  general  in- 
terests of  the  county."  His  authority  ex- 
tends to  all  the  criminal  business  of  the 
state  in  his  own  county.  As  to  civil  busi- 
ness in  which  the  state  is  interested,  he  can 
act,  on  behalf  of  the  state,  only  when  re- 
quired by  the  auditor  and  under  the  direc- 
tion of  the  latter,  or  when  the  duty  is  en- 
joined by  some  statute.  There  are  many 
other  provisions  4mposing  specific  duties, 
concerning  particular  matters,  but  there  is 
no  statute  giving  him  power  to  represent 
the  state  generally  in  respect  to  its  civil 
business. 

The  conclusion  Just  stated  implies  that 
the  authority  of  the  prosecuting  attorney  to 
institute  this  suit  depends  upon  its  charac- 
ter. If  it  is  a  criminal  proceeding,  he  had 
such  authority,  but,  if  it  is  a  civil  one,  he 
had  not,  unless  it  was  given  by  the  auditor, 
and.  In  the  latter  case,  an  inquiry  might 
arise  as  to  whether  the  auditor  is  chargeable 
with  any  duty  or  given  any  authority  re- 
specting a  matter  of  this  kind.  As  the  bill 
was  framed  and  Is  now  regarded  by  its  de- 
fenders, it  Is  a  criminal  informatioQ,  filed 
for  the  purpose  of  enforcing  the  criminal 
law.    If  it  can  be  maintained  aa  sadi,  the 


filing  and  prosecution  thereof  are  within 
the  statutory  Jurisdiction  and  power  of  the 
prosecuting  attorney;  but,  if  the  procedure 
is  not  authorized  by  the  criminal  law,  nor 
its  object  within  the  auditor's  power  of  di- 
rection, it  should  have  been  instituted  by  the 
Attorney  Genial.  Whether  the  absence  of 
the  signature  of  the  latter  to  the  bill,  or  the 
lack  of  disclosure  in  the  bill  of  his  direction 
to  institute  the  suit,  makes  the  pleading  bad 
on  demurrer,  is  the  question  most  extenslveljr 
discussed  in  the  briefs;  but  no  authority  for 
any  of  the  contentions  is  cited.  It  seems  to 
us,  however,  that  such  an  objection  ought  to 
be  raised  by  a  plea  in  abatement  or  motion 
to  dismiss.  It  is  not  the  bill  of  the  Attorney 
General.  The  state  of  West  Virginia  is  the 
plaintiff,  and  there  is  a  presumption  that  no 
attorney  would  institute  such  a  suit  without 
authority.  It  would  be  inconsistent  with  his 
duty  and  obligation  as  an  officer  of  the 
court  When  the  question  is  properly  raised, 
the  authority  of  the  attorney  must  be  shown 
(Mullin  V.  United  States,  118  U.  S.  271,  6 
Sup.  Ct  1041,  30  L.  Ed.  170;  Railroad  Co.  v. 
United  States,  108  U.  S.  512,  2  Sup.  Ct  802, 
862,  27  L.  Ed.  621,  806);  but  we  think  the 
question  was  not  properly  raised. 

The  charge  against  the  defendants  is  the 
keeping  and  conducting  of  a  gaming  house, 
constituting  a  public  nuisance.  Nothing  of 
detriment  to  the  community  or  the  public  at 
large  is  alleged  against  them  other  than  the 
unlawfulness  of  the  enterprise.  The  bill 
says  they  take  dishonest  profits  from  the 
betting,  and  carry  it  on  with  great  profit  to 
themselves  and  at  slight  risk  of  loss.  It  is 
not  alleged  that  anybody's  property  is  in- 
jured, or  that  the  place  is  in  any  sense  dis- 
orderly. The  theory  of  the  bill,  adhered  to 
in  the  argument  is  that  the  enterprise,  tend- 
ing to  corrupt  the  morals  of  the  public, 
makes  it  a  nuisance,  abatable  by  Injunction. 

Jurisdiction  in  equity  to  abate  nuisances 
Is  undoubted  and  of  universal  recognition. 
It  is  equally  well  settled  that  the  state  may 
Institute  suits  for  that  purpose  in  proper 
cases,  but  it  is  nowhere  asserted  that  either 
the  state  or  a  private  individual  may  main- 
tain such  a  suit  in  any  and  all  cases  of  nui- 
sance. In  other  words,  relief  in  equity  by 
abatement  is  not  the  necessary  sequence  of 
the  establishment  of  the  charge  of  nuisance. 
Some  nuisances  are  criminal,  while  others 
are  not  Criminal  nuisances  are  abatable  by 
criminal  process,  and,  where  this  process  is 
adequate.  Jurisdiction  in  equity  fails,  either 
because  adequate  legal  remedy  precludes  Ju- 
risdiction in  equity,  or  the  subject-matter  is 
beyond  the  scope  of  equity  JurisdictiOD.  If 
a  nuisance,  purely  criminal.  Injures  or  af- 
fects a  private  plaintiff  in  certain  respects, 
he  may  resort  to  equity  for  relief;  bat  the 
existence  of  neither  a  civil  nor  criminal  pub- 
lic nuisance  necessarily  calls  for  interposi- 
tion by  a  court  of  equity.  A  private  person 
cannot  abate  Itp  nalesa  it  la  specially  Injnrl- 
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oas  or  prejudicial  to  him,  and  the  state  can- 
not proceed  against  It  in  equity,  If  it  be 
merely  a  criminal  nuisance,  unattended  by 
Injury  to  a  personal  or  property  right  of 
some  sort,  creating  necessity  for  prevention 
of  irreparable  injury. 

"The  cases  in  which  chancery  has  inter- 
fered by  injunction,  to  prevent  or  remove  a 
nuisance,  are  those  in  which  the  nuisance 
has  been  erected  to  the  prejudice  or  annoy- 
ance of  a  right  which  the  other  party  had 
long  previously  enjoyed.  It  must  be  a  strong 
and  mischievous  case  of  pressing  necessity, 
or  the  right  must  have  been  previously  estate 
lished  at  law,  to  entitle  the  party  to*  call  to 
his  aid  the  Jurisdiction  of  this  court"  Van 
Bergen  v.  Van  Bergen,  8  Johns.  Ch.  (N.  Y.) 
287,  8  Am.  Dec.  511 ;  Fisk-  r.  Wilber,  7  Barb. 
(N.  Y.)  395;  Elngsbury  v.  Flowers,  65  Ala. 
479,  39  Am.  Bep.  14.  *rro  obtain  relief  in 
equity  for  a  private  nuisance,  the  threatened 
injury  must  be  irreparable,  incapable  of  com- 
pensation in  damages,  and  not  doubtful  or 
contingent."  Green  v.  Lake,  54  Miss.  540, 
28  Am.  Bep.  37a  "There  is  no  case  for  equi- 
ty, unless  the  charge  be  for  injury  to  the 
enjoyment  of  property  or  other  personal 
rights."  Sparhawk  v.  Ballway  Co.,  64  Pa. 
401.  "It  is  elementary  law  that  the  sub- 
ject-matter of  the  Jurisdiction  of  the  court  of 
chancery  is  civil  property.  The  court  is  con- 
versant only  with' questions  of  property  and 
the  maintenance  of  civil  rights.  Injury  to 
property,  whether  actual  or  prospective,  is 
the  foundation  on  which  the  Jurisdiction 
rests.  The  court  has  no  Jurisdiction  in 
matters  merely  criminal  or  merely  immor- 
al, which  do  not  affect  any  right  to  proper- 
ty. Nor  do  matters  of  a  political  character 
come  within  the  Jurisdiction  of  a  court  of 
chancery.  Nor  has  the  court  of  chancery 
Jorisdictlon  to  interfere  with  the  public  du- 
ties of  any  department  of  government,  ex- 
cept under  special  circumstances,  and  where 
necessary  for  the  protection  of  rights  of 
property."  Sheridan  v.  Ctolvin.  78  111.  237, 
247;  People  v.  Condon,  102  111.  App.  449, 
457;  Ocean  City  Ass'n  v.  Schurch,  57  N.  J. 
Bq..268v  41  Atl.  914.  "If  a  charge  be  of  a 
criminal  nature,  or  an  offense  against  the 
public,  and  does  not  touch  the  enjoyment  of 
property,  it  ought  not  to  be  brought  within 
the  direct  Jurisdiction  of  this  court,  which 
was  intended  to  deal  only  in  matters  of  civil 
right  resting  in  equity,  or  where  the  reme- 
dy at  law  was  not  sufficiently  adequate ;  nor 
ought  the  process  of  injunction  to  be  applied, 
but  with  the  utmost  caution.  It  is  the  strong 
arm  of  the  court,  and  to  render  its  operation 
benign  and  useful  It  must  be  exercised  with 
great  discretion,  and  when  necessity  requires 
it"  Attorney  General  y.  Insurance  Co.,  2 
Johns.  Ch.  878;  Ballroad  Co.  t.  Prudden,  20 
N.  J.  Eq.  530,  536.  "A  court  of  equity  has 
no  Jurisdiction  in  matters  merely  criminal 
or  Immoral.  It  leaves  the  discretion  of  these 
taatton  to  the  criminal  courts.    The  remedy 


at  law  is  presumed  to  be  adequate,  Init,  If  it 
is  not  so,  the  relief  must  come  from  the 
lawmaking  power,  and  not  from  the  courts." 
People  V.  Condon,  102  111.  App.  449,  SyL 
point  4;  Cope  v.  Fair  Ass'n,  99  IlL  489,  38 
Am.  Bep.  30 ;  Attorney  General  r.  Insurance 
Co.,  2  Johns.  Ch.  (N.  Y.)  371. 

The  text  in  Story's  Equity  Jurisprudence 
(sections  921  to  924),  according  equity  Juri^ 
diction  great  latitude  to  interfere,  by  injunc- 
tion, to  abate  nuisances,  is  to  be  taken  and 
understood,  not  literally,  but  subject  to  the 
principles  above  stated.  Although  the  lan- 
guage of  these  sections  la  very  broad.  It  does 
not  import  in  terms  Jurisdiction  In  equity  to 
enforce  the  criminal  laws  or  to  interfere 
where  the  purpose  is  other  than  the  vindica- 
tion of  personal  and  property  rlghta  The 
English  decisions  referred  to  by  Story,  as 
showing  the  ancient  origin  of  such  jurisdic- 
tion, at  the  suit  of  the  Attorney  General,  aU 
had  such  objects.  None  of  them  contemplat- 
ed mere  enforcement  of  criminal  laws  or  the 
maintenance  of  public  polioy.  Attorney  Gen- 
eral V.  Cleaver,  18  Ves.  Jr.  211,  had  for  its 
object  the  inhibition  of  the  manufacture  of 
soap  and  the  preparation  of  materials  used 
in  the  manufacture  thereof,  in  a  certain 
place,  on  the  ground  ttiat  it  was  offensive 
and  injurious  to  the  health  of  the  inhabitants 
of  the  community.  No  questions  of  morality 
or  criminality  entered  into  the  cause.  The 
court,  having  concluded  that  the  carrying  on 
of  such  a  trade  was  not  per  se  a  nuisance, 
directed  an  issue  to  a  Jury  to  determine 
whether  it  was  in  fact  a  nuisance.  Attorney 
General  v.  Forbes,  2  MyL  &  C.  123,  related  to 
a  public  highway;  its  object  being  to  pre- 
vent, by  injunction,  municipal  authorities 
from  leaving  a  highway  bridge  open  so  that 
the  general  public  could  not  pass  over  it. 
Crowder  v.  Tinkler,  19  Yes.  Jr.  618,  Involved 
an  injunction  to  prevent  the  defendants  from 
using  certain  premises  as  a  powder  maga- 
zine on  the  ground  that  it  was  a  public  nui- 
sance; it  having  been  erected  near  a  public 
road  and  the  premises  of  the  plaintlflii,  and 
having  also  been  improperly  constructed. 
This  clearly  involved  a  property  right  It 
was  so  peculiarly  and  distinctively  a  bill  of 
that  kind  that  it  was  entertained  at  the  in- 
stance of  private  parties;  but  the  court,  be- 
ing of  the  opinion  that  the  evidence  did  not 
make  out  a  clear  case  of  nuisance,  directed 
an  indictment  to  be  drawn  and  the  question 
put  in  issue,  in  the  meantime  withholding 
the  injunction.  This  course  was  taken  be- 
cause courts  of  equity  are  reluctant  to  exer- 
cise this  Jurisdiction  at  all,  and  will  not  do 
so  except  in  clear  cases.  The  indictment  was 
directed,  not  for  the  purpose  of  enforcing  the 
criminal  law,  but  to  the  end  that,  through  it, 
the  chancellor  might  know  whether  the  car- 
rying on  of  that  trade  was  unlawful  under 
all  the  circumstances;  it  not  being  per  ss 
a  nnisanceL 

Another  extensive  class  of  cases,  cited  In 
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the  text  of  Story's  Bqulty  Jurisprudence,  is 
composed  of  those  having  for  their  object 
the  vindication  of  public  rights  in  respect  to 
property,  such  as  obstructions  to  highways, 
public  grounds,  harbors,  and  landings. 
These  obstructions  are  classed  by  the  old 
writers  as  "purprestures,"  signifying  inclo- 
pures.  One  who  erects  a  structure  in  a  street, 
road,  park,  harbor,  or  river,  or  makes  In- 
dosures  thereon,  may  be  said  to  take  over 
to  himself,  or  inclose  for  his  sole  benefit,  the 
portion  so  occupied,  and  withdraw  it  from 
the  use  and  enjoyment  of  all  the  citizens,  to 
the  injury  and  detriment  of  the  general  pub- 
lic It  may  be  no  more  to  the  detriment  of 
one  person  than  to  another,  so  that  no  in- 
dividual could  enjoin  the  act  as  being  pecu- 
liarly and  especially  injurious  to  him.  In 
such  cases  the  Attorney  General  may  pro- 
ceed in  equity  on  behalf  of  the  public  to 
abate  the  nuisance,  if  it  be  one.  Whether  it 
be  a  criminal  nuisance  or  not  is  wholly  Im- 
materiaL  If  it  is  indictable  as  a  crime,  it 
does  not  bar  the  remedy  in  equity,  because 
the  citizen  and  the  general  public  have  an 
immediate  right  to  the  enjoyment  of  the 
thing  interfered  with.  A  criminal  prosecu- 
tion is  inadequate  in  such  cases,  because  it 
does  not  prevent  the  doing  of  the  unlawful 
act  It  may  ultimately  correct  the  wrong, 
but,  while  the  process  of  correction  is  going 
on,  the  public  is  deprived  of  an  important 
and  valuable  right,  wherefore  the  injury  is 
irreparable.  In  such  cases  it  is  not  the  crim- 
inality of  the  act  that  gives  Jurisdiction  in 
equity,  but  the  deprivation  of  personal  and 
property  rights  interfered  with,  injured,  de- 
stroyed, or  taken  away  by  the  unlawful  act. 
For  the  mere  vindication  of  the  criminal  law 
and  the  enforcement  of  the  public  policy  of 
the  9tate,  let  it  be  founded  upon  moral  or 
other  considerations,  the  legal  remedy  by  in- 
dictment and  prosecution  is  fully  adequate 
and  peculiarly  appropriate. 

The  decisions  In  this  country,  awarding  in- 
junctions to  abate  purprestures,  are  numerous. 
Thfe  principle  upon  which  they  proceed  un- 
derlies the  decisions  in  the  notable  case  of 
In  re  Debs,  158  U.  S.  564,  15  Sup.  Ct  900, 
39  L.  Ed.  1092.  After  he  had  been  committed 
for  contempt  in  refusing  to  obey  an  injunc- 
tion. Debs  tested  the  jurisdiction  in  equity 
by  a  writ  of  habeas  corpus  from  the  federal 
Supreme  Court  In  r^ly  to  his  contention 
that  court  asserted  right  in  the  government 
to  proceed  by  injunction  to  clear  from  ob- 
struction the  artificial  highways  of  the  coun- 
try for  the  passage  of  interstate  commerce 
and  the  transmission  of  the  mails.  Debs  was 
the  leader  of  a  great  strike  of  railway  men, 
and  their  organization  and  method  of  opera- 
tion were  such  as  to  wholly  prevent  trans- 
portation of  every  kind  through  the  city 
of  Chicago  and  other  places.  The  blockade 
or  interference  was  as  complete  and  effectu- 
al as  would  have  been  that  of  structures 
built  entirely  across  the  railroads.  Though 
there  were  no  buildings  or  structures  Inter- 


posed, there  was  an  occupation  of  the  rail- 
roads, the  great  common  carriers  of  the 
country,  so  that  nothing  could  pass.  It 
wrought  injury,  personal  and  financial,  to 
all  the  citizens  of  the  United  States,  and 
deprived  them  of  personal  rights,  such  as 
those  of  travel  and  communication.  All  this 
constituted  more  than  a  crime.  It  was  a 
material,  substantial,  incalculable  injury  to 
the  people.  The  interference  produced  the 
same  results  that  would  have  come  from 
the  erection  of  buildings  or  other  structures 
on  the  railroad  so  as  to  prevent  transporta- 
tion. It  fell  completely  and  perfectly  with« 
in  the  definition  of  a  "purpresture."  Other 
cases  illustrating  this  doctrine  are  the  fol- 
lowing: Inhabitants  of  Raritan  v.  Bail- 
road  Co.,  49  N.  J.  Eq.  11,  23  Atl.  127 ;  Peo- 
ple V.  Vanderbilt,  28  N.  Y.  396,  84  Am.  Dec. 
351;  Biddle  v.  Ash,  2  Ashm.  (Pa.)  211;  Peo- 
ple V.  Beaudry,  91  Cal.  213,  27  Pac.  610; 
State  V.  Mobile,  6  Port  (Ala.)  279,  30  Am. 
Dec.  564.  By  far  the  greater  number  of 
cases  cited  by  Story  are  those  of  purpresture. 
All  the  balance  Involved  injuries  to  property 
or  to  the  health  of  individuals.  Of  course  a 
direct  Injury  to  the  health  of  an  individual 
is  not  remediable  by  anything  other  than  a 
preventive  process.  Besides,  offensive  trades 
or  pursuits,  poisonous  and  injurious  to  the 
health,  affect  the  property  of  citizens  in  the 
vicinity  thereof,  detracting  from  the  right  of 
enjoyment  of  dwellings,  and  interfering  with 
trade  in  business  houses,  and  sequentially  im- 
pairing the  value  of  the  properties.  All 
these  elements  enter  into  the  cases  holding 
it  to  be  within  this  branch  of  equity  Ju- 
risdiction. 

Such  has  been  the  interpretation  by  the 
American  courts,  including  the  Supreme 
Ck)urt  of  the  United  States.  Mugler  ▼.  Kan- 
sas, 123  U.  S.  623,  8  Sup.  Ct.  273,  81  L.  Ed. 
205,  is  relied  upon  by  counsel. for  the  ap- 
pellee as  having  interpreted  it  otherwise, 
but  it  does  not  do  so.  The  statute  involved 
expressly  conferred  the  Jurisdiction  exercis- 
ed in  that  case,  namely,  to  prevent  the  use 
of  real  estate  in  the  manufacture  of  intoxica- 
ting liquors.  It  declared  all  places  where  in- 
toxicating liquors  were  manufactured,  sold, 
bartered,  or  given  away,  in  violation  of  the 
provisions  of  the  act,  to  be  common  nui- 
sances, and  authorized  the  Attorney  General, 
county  attorney,  or  any  citizen  of  the  coun- 
ty, in  which  such  nuisance  existed,  to  sue 
In  the  name  of  the  state  to  abate  and  per- 
petually enjoin  it  Plainly  this  was  a  Ju- 
risdiction created  by  statute.  It  is  true  that 
Mr.  Justice  Qarlan,  in  the  discussion  of  the 
case,  refers  to  the  text  in  Story  as  Justifying 
such  use  of  the  writ  of  injunction;  but  the 
main  purpose  of  that  argument  was  to  sus- 
tain the  constitutionality  of  the  statute  giv- 
ing the  remedy.  In  Conmionwealth  v.  Mc- 
(Jovern,  116  Ky-  212,  75  S,  W.  261,  66  L.  R. 
A.  280,  the  court  granted  an  injunction  to 
prevent  the  use  of  certain  premises  for  the 
holding  of  a  prize  fight,  on  the  ground  that 
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such  use  of  the  property  would  constitute  a 
public  nuisance,  but  declared,  at  the  same 
time,  that  It  could  not  grant  an  injunction 
to  prevent  the  prize  fight,  because  the  process 
of  the  criminal  court  was  adequate  for  that 
purpose.  It  limited  the  injunction  to  the 
prevention  of  the  illegal  use  of  the  property 
only,  and  this  was  done  under  a  statute  which 
enjoined  upon  all  Judges  of  courts  the  duty 
to  suppress  or  prevent  prize  fights  by  the  ex- 
ercise of  all  the  powers  vested  in  them  for 
the  prevention  of  crime.  The  court  inter- 
preted this  statute  as  inhibiting  the  use  of  real 
property  for  the  maintenance  or  giving  of  a 
prize  fight  In  Cella  v.  People,  112  111.  App. 
376,  an  Injunction  was  awarded  to  restrain 
the  maintenance  of  a  poolroom — a  turf  ex- 
change— similar  to  the  one  involved  here,  in 
the  village  of  Venice,  Just  across  the  river 
from  the  city  of  St.  Louis ;  but  in  that  case 
the  court  emphasized  the  want  of  equity  Ju- 
risdiction to  prohibit  the  mere  commission  of 
the  offense  of  operating  the  poolroom  or  the 
repetition  thereof.  It  entertained  Jurisdic- 
tion and  awarded  the  injunction,  however, 
on  the  fi^oun^  that  the  maintenance  of  the 
turf  exchange  at  that  place  was  a  civil  nui- 
sance, because  the  evidence  showed  that  the 
citizens  of  the  village  were  greatly  annoyed 
and  disturbed  by  the  existence  and  operation 
thereof,  and  that  direct  financial  injury  to 
real  estate  in  the  vicinity  resulted  from  it. 
In  closing  its  opinion  the  court  said:  "In 
our  opinion,  unless  the  relief  prayed  in  the 
bill  can  be  granted,  the  evidence  warrants 
the  conclusion  that  the  law-abiding  citizens 
most  directly  interested  In  this  case  will  be 
driven  to  the  alternative  of  continuing  to 
suffer  intolerable  annoyance  and  disturbance 
and  great  financial  injury  amounting  to  an 
insufferable  nuisance,  or  of  disposing  of 
their  property  and  business  for  what  it  may 
bring,  and  abandoning  their  homes  and  go- 
ing with  their  families  elsewhere,  to  their 
great  loss,  to  the  great  public  loss  to  the 
community  in  question  and  to  the  state." 
Among  other  things,  it  was  alleged  and  prov- 
en that  the  operation  of  the  poolroom  inter- 
fered with  the  operation  of  mills  and  facto- 
ries in  the  community  by  attracting  the  em- 
ployes therefrom.  ' 

The  Kentucky  and  Illinois  cases  Just  an- 
alyzed are  all  we  have  found  which  go  even 
to  the  extent  of  their  holdings,  and  In  both  of 
them  the  inability  of  a  court  of  equity  to 
enjoin  the  mere  commission  of  crime,  or  to 
abate  mere  criminal  nuisances,  when  the 
vindication  of  no  personal  or  property  right 
is  involved,  is  reiterated  and  emphasized. 
They  adhere  to  the  long  line  of  cases  assert- 
ing it,  among  which  are  the  following:  State 
V.  tJhrig,  14  Mo.  App.  413,  holding  that  equi- 
ty will  not  restrain  the  keeping  of  an  un- 
licensed dramshop,  though  the  keeping  of  it 
is  a  public  nuisance ;  Cope  v.  Fair  Ass'n,  99 
111.  489,  39  Am.  Rep.  30,  refusing  an  injunc- 
tion to  restrain  gambling  at  a  fair;  People 
▼.  Condon,  102  111.  App.  449,  refusing  an  In- 


junction to  restrain  gambling,  pool  selling, 
etc. ;  Tiede  v.  Schneidt,  99  Wis.  201,  74  N. 
W.  798,  refusing  an  injunction  to  prevent  the 
keeping  of  slaughterhouses  on  the  banks  of 
a  running  stream  or  depositing  therein  dead 
animals,  such  acts  being  illegal,  but  no  In- 
jury to  property  or  property  rights  being  al- 
leged; Ocean  City  Ass*n  v.  Schurch,  57  X.. 
J.  Eq.  26S,  41  Atl.  914,  refusing  an  injunction 
to  restrain  the  breach  of  a  covenant  on  the 
ground  that  the  act  covenanted  against  warn 
criminal,  injury  to  property  resulting  there- 
from having  been  waived.  To  these  authori- 
ties may  be  added  a  dictum  of  the  United 
States  Supreme  Court  in  the  Debs  Case,  158 
U.  S.  564,  15  Sup.  Ct.  900,  39  -L.  Ed.  1092, 
saying:  "Again  it  is  objected  that  It  is  out- 
side the  Jurisdiction  of  a  court  of  equity  to 
enjoin  the  commission  of  crimes.  This,  as  a 
general  proposition,  is  unquestioned.  A  chan- 
cellor has  no  criminal  Jurisdiction.  Some- 
thing more  than  the  threatened  commission 
of  an  offense  against  the  law  of  the  land  la 
necessary  to  call  into  exercise  the  injunctive 
powers  of  the  court  There  must  be  some 
interference,  actual  or  threatened,  with  prop- 
erty rights  of  a  pecuniary  nature ;  but,  when 
such  interferences  appear,  the  Jurisdiction  of 
a  court  of  equity  arises,  and  is  not  destroyed 
by  the  fact  that  they  are  accompanied  by  or 
are  themselves  violations  of  the  criminal 
law." 

That  criminal  procedure  and  remedies  are 
adequate  to  maintain  and  uphold  the  public 
right  in  so  far  as  moral  and  political  princi- 
ples and  general  state  policy  are  Involved 
is  perfectly  obvious.  In  cases  of  criminal 
nuisances,  there  may  be,  on  conviction  of  the 
defendant,  a  Judgment  of  abatement,  effectu- 
ally preventing  repetition.  1  Bishop,  Cr. 
Law,  I  1079;  State  v.  Noyes,  10  Fost  (N.  H.) 
279;  Wroe  v.  State,  8  Md.  416;  Rex  v. 
Stead,  8  Term  Rep.  142;  Barclay  v.  Com- 
monwealth, 25  Pa.  503,  64  Am.  Dec.  715; 
Crlppen  v.  People,  8  Mich.  117.  It  Is  also 
competent  for  the  Legislature,  within  the  con- 
stitutional limits  of  its  powers,  to  declare 
any  act  criminal  and  make  the  repetition  or 
continuance  thereof  a  public  nuisance,  so  as 
to  enable  the  courts,  on  conviction,  to  pro- 
nounce Judgments  of  abatement,  or  to  vest 
in  courts  of  equity  the  power  to  abate  them 
by  injunction;  but  It  is  not  the  province  of 
the  courts  to  ordain  such  Jurisdiction  for 
themselves.  We  have  some  statutes  of  that 
character  now  relating  to  violation  of  the 
laws  regulating  the  liquor  traffic,  and  others. 
They  stand  on  the  principle  underlying  the 
Kansas  statute,  construed  and  upheld  in 
Mugler  Y.  Kansas,  cited. 

It  would  be  a  waste  of  time  to  examine 
and  discuss  the  numerous  cases,  declaring 
the  maintenance  or  operation  of  a  gaming 
house  a  criminal  nuisance,  and  as  such  In- 
dictable. Its  criminality  gives  no  right  to 
injunction.  An  additional  element,  not  shown 
by  this  bill,  is  required,  namely,  some  injury 
to  property  or  person.     Immorality  Is  not 


ra.) 


FITZGERALD  v.  FRANEEL. 


941 


enough.  There  is  a  broad  distinction  be- 
tween Immoral  acts  and  those  Injurious  to 
health.  A  man  can  keep  himself  pure  In  an 
Immoral  atmosphere,  but  he  cannot  keep 
himself  well  in  a  poisonous  atmosphere. 
Immorality  does  not  kill,  or  Injure,  the  body. 
Foul  air  or  poisonous  water  does.  If  we 
should,  sustain  an  injunction  on  the  ground 
that  the  act  is  immoral  as  well  as  criminal, 
we  would  be  bound  to  award  it  in  all  crimi- 
nal cases,  for,  in  every  instance,  there  is 
some  reason,  affecting  the  body  politic,  for 
prohibiting  acts  and  making  the  commission 
thereof  criminal,  and  soon  there  would  be  no 
distinction  between  courts  of  law  and  courts 
of  equity  In  respect  to  criminal  Jurisdiction. 
From  the  principles  and  conclusions  stated, 
it  results  that  the  decree  complained  of  must 
be  reversed,  the  preliminary  injunction  dis- 
solved, and  the  bill  dismissed. 

(109  Va.  60S) 

FITZGERALD  et  ux.  v.  FRANKBL  et  al. 

Supreme  Court  of  Appeals  of  Virginia.     June 

10,  1900.) 

1.  Fbaud  (§  58*)— Evidence— Presumptions. 

Fraud  is  not  to  be  assumed  on  doubtful 
evidence  or  suspicious  circumstances,  but  must 
be  alleged  and  clearly  proved. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §§  55-59;    Dec.  Dig.  §  5&*] 

2.  Fbaud  (§  58*)— Evidence— Sufficiency. 

A  transaction  may  of  itself  and  by  itself 
furnish  the  most  satisfactory  proof  of  fraud,  so 
conclusive  as  to  outweigh  the  answer  of  de- 
fendants or  even  the  evidence  of  witnesses,  and 
circumstances  attending  and  following  a  trans- 
action are  often  such  as  to  leave  not  even  a 
shadow  of  a  doubt  as  to  the  real  object  or  mo- 
tive of  the  parties  engaged  therein. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §§  55-59;   Dec  Dig.  §  58.*] 

3.  Fbaud  (§  11*)— Fbaudulent  Repbesenta- 
TioNs— Maitebs  of  Fact  ob  of  Opinion. 

A  matter  of  opinion  may  amount  to  an  af- 
firmation, and  be  an  inducement  to  a  contract, 
especially  where  the  parties  are  not  dealing  on 
equal  terms,  and  one  of  them  has,  or  is  presum- 
ed to  have,  means  of  information  not  clearly 
open  to  the  other. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §§  12,  13;  Dec.  Dig.  |  11.*] 

4.  Vendob  and  Pubchabeb  (§  44*)  —  Reli- 
ance ON  False.  Repbesentation  —  Suffi- 
ciENCT  OF  Evidence. 

If  a  purchaser  has  not  equal  means  or  in- 
formation with  the  vendor,  in  a  case  in  which 
he  has  a  right  to  rely  on  a  false  representation, 
the  evidence  to  show  that  he  did  not  rely  there- 
on must  be  of  the  clearest  and  most  satisfactory 
character  and  leave  no  room  for  inference  or 
implication. 

[£3d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  $  76 ;   Dec.  Dig.  §  44.»] 

C  Exchange  of  Pbopbbtt  (8  3*)- Ratifica- 
tion OF  Fbaudulent  Tbansaction  —  Ac- 
ceptance OF  Rent. 

If,  after  a  party,  defrauded  of  his  prop- 
erty by  an  exchange  thereof  for  an  equi^  in 
certain  real  estate,  became  mentally  irresponsi- 
ble on  realizing  what  he  was  about  to  lose,  he 
accepted  rent  sent  by  the  agent  of  the  owner  of 
the  property  traded  for,  after  the  agent  had 


been  informed  that  he  was  insane,  it  cannot  be 
said  that  the  agent  was  misled  by  the  accept- 
ance of  the  rent,  or  that  the  party  defrauded  in- 
tended thereby  to  affirm  the  transaction  in 
which  he  and  his  wife  were  jointly  interested 
and  for  a  rescission  of  which  suit  was  then 
pending. 

[Ed.  Note.— For  other  cases,  see  Exchange 
of  Property,  Dec.  Dig.  §  8.*] 

6.  Fbaud  (§  58*)— Confibmation  of  Fbaud- 
ulent Tbansaction— Sufficiency  of  Evi- 
dence. 

An  affirmation  must  be  a  solemn  and  delib- 
erate act,  and,  when  the  original  transaction  is 
infected  with  fraud,  the  confirmation  of  it  is  so 
inconsistent  with  justice  and  so  likely  to  be  ac- 
companied with  imposition  that  the  courts 
watch  it  with  the  utmost  strictness  and  do  not 
allow  it  to  stand  but  on  the  clearest  evidence. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §1  55-^9;  Dec  Dig.  §  58.*] 

7.  Contbacts  (§  256*)— Waiveb  of  Rights  of 
Pabties. 

No  man  can  "be  bound  by  a  waiver  of  his 
rights  unless  such  waiver  is  distinctly  made 
with  full  knowledge  of  the  rights  which  he  in- 
tends to  waive,  and  the  fact  that  he  knows  his 
rights  and  intends  to  waive  them  must  plainly 
appear. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  256.*] 

8.  Exchange  of  Pbopebtt  (8  8*)  —  Fbaud 
AND  Misbepbesentation— Sufficiency  of 
Evidence. 

Evidence  held  to  establish  fraud  and  mis- 
representation in  procuring  an  exchange  of  prop- 
erty so  as  to  entitle  complaining  parties  to  re- 
lief. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property;  Dec.  Dig.  |  S.*] 

Appeal  from  Circuit  Court,  Pittsylvania 
County.  • 

Action  by  W.  R.  Fitzgerald  and  wife 
against  Mandel  Frankel  and  others.  From 
a  decree  for  defendants,  plaintiifs  appeal. 
Reversed. 

S.  A.  Anderson  and  A.  A.  Phlegar,  for  ap- 
pellants. Peatross  &  Harris  and  Hill  Car- 
ter, for  appellees. 


HARRISON,  J.  The  bill  exhibited  in  this 
case  by  the  appellants,  W.'R.  Fitzgerald  and 
his  wife,  Sallie  J.  Fitzgerald,  sets  out  that 
they  were  Joint  owners  of  certain  valuable 
real  and  personal  property  In  the  county  of 
Pittsylvania,  and  that  they  had  been  induc- 
ed by  fraud  and  misrepresentation  to  con- 
vey the  same  to  one  Maurice  Franklin  in 
exchange  for  certain  real  estate  in  the  city 
of  Chicago.  The  prayer  of  the  bill  is  that 
the  contract  entered  into  between  the  par- 
ties and  the  deed  carrying  out  the  contract, 
dated  November  20,  1905,  be  set  aside,  vacat- 
ed, and  rescinded,  and  that  their  property 
be  restored  to  them,  and  the  defendant  re- 
quired to  refund  the  sums  paid  to  him  by 
them  under  the  terms  of  the  contract 

The  relief  asked  for  by  the  appellants 
rests  upon  two  grounds:  (1)  Fraud  and  mis- 
representation in  the  procurement  of  the  ex- 
change of  properties ;  and  (2)  the  mental  in- 
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capacity  of  then  appellant,  W.  R.  Fitzgerald, 
to  contract 

In  the  view  that  we  take  of  the  case.  It 
is  only  necessary  to  consider  the  first  of 
these  grounds. 

It  is  true,  as  contended  on  behalf  of  the 
appellees,  that  fraud  is  not  to  be  assumed 
on  doubtful  evidence  or  circumstances  of 
mere  suspicion,  but  must  be  alleged  and 
clearly  proven.  It  is,  however,  equally  well 
established,  that  "a  transaction  may  of  it- 
self and  by  Itself  furnish  the  most  satis- 
factory proof  of  fraud,  so  conclusive  as  to 
outweigh  the  answer  of  defendants,  or  even 
the  evidence  of  witnesses.  The  circumstances 
attending  and.  following  a  transaction  are 
often  of  such  character  as  to  leave  not  even 
a  shadow  of  a  doubt  as  to  the  real  object 
and  motive  of  the  parties  engaged  in  It 
•  •  ♦  Experience  attests  that  in  a  ma- 
jority of  cases  fraud  can  only  be  established 
by  circumstances.  The  motives  and  inten- 
tions of  the  parties  can  only  be  Judged  of  by 
their  actions,  and  the  nature  and  character 
of  the  transaction  In  which  they  are  engag- 
ed. They  often  furnish  more  conclusive  evi- 
dence than  the  most  direct  testimony."  Haz- 
lewood  V.  Forrer,  94  Va.  703,  706,  707,  27 
S.  E.  507. 

In  the  present  case  the  record  shows  that 
.  the  appellants  owned  In  Pittsylvania  county 
a  very  valuable  farm,  known  as  their  "home 
place,"  containing  about  600  acres;  another 
less  valuable  tract  containing  about  150 
acres;  five  pieces  of  Improved  property  in 
the  towif  of  Chatham,  used  as  storehouses 
and  offices;  a  considerable  quantity  of  per- 
sonal property,  consisting  of  farming  Imple- 
ments, stock,  crops,  etc;  and  a  solvent  in- 
vestment of  $6,000  secured  by  mortgage. 
The  appellant  W.  R.  Fitzgerald  was  advanc- 
ing In  life  and  growing  feeble  in  health,  and 
for  this  reason  he  desired  to  sell  his  "home 
place"  with  a  view  to  investing  the  proceeds 
in  a  way  to  secure  him  an  Income  without 
'the  care  and  labor  Incident  to  farm  life. 
With  this  in  view  he  began  a  correspondence 
with  one  C.  M.  Williams,  a  Chicago  real 
estate  broker.  Williams  came  to  Virginia, 
and,  finding  that  the  appellants  owned  con- 
siderable property  other  than  the  "home 
place,"  he  suggested  an  exchange,  through 
another  agent  for  the  "Wlllard  Apartments" 
in  Chicago,  a  21  flat  building,  valued  at  $100,- 
000,  with  a  mortgage  upon  It  for  $50,000. 
He  had  with  him  a  picture  and  printed  de- 
scription of  the  property,  and  expressed  the 
belief  that  he  might  be  able  to  exchange  the 
equity  of  redemption  in  this  property  for 
all  of  the  property  the  appellants  owned,  ex- 
cept a  small  portion  of  the  personalty.  He 
offered  to  ascertain  if  the  agent  In  Chicago 
would  entertain  a  deal,  and  if  so  to  wire  the 
appellant  W.  R.  Fitzgerald  to  meet  him  in 
Charlottesville  and  go  to  Chicago.  The  so- 
called  Chicago  agent  was  willing  to  ne- 
gotiate. Williams,  however,  did  not  meet 
Fitzgerald  at  Charlottesville,  as  agreed  up- 


on, but  went  to  Chicago  a  day  in  advance 
and  met  him  at  the  station  ttiere,  showed 
him  the  property,  and  Introduced  him  to  one 
H.  W.  Duncanson  as  the  agent  for  the  owner 
of  the  property,  and  Introduced  the  person 
who  was  personating  Maurice  Franklin  as 
"Mandel   Frankel." 

Agent  Duncanson,  after  taking  a  .list  of 
the  properties  owned  by  the  appellants,  told 
Fitzgerald  that  he  would  talk  It  over  with 
"his  people"  and  let  him  know.  He  said  that 
the  property  was  being  held  at  $100,000,  bat 
he  thought  he  could  get  the  deal  through. 
At  2  o'clock  he  told  Fitzgerald  that  he  bad 
not  yet  been  able  to  see  "my  people,"  and 
to  return  at  5  o'clock,  when  things  might  be 
in  shape  to  talk  definitely.  When  Fitzgerald 
returned  at  5  o'clock,  he  found  Duncanson 
with  a  contract  alreac^  prepared  consummat- 
ing the  exchange  of  properties,  which  was 
signed  by  Fitzgerald  without  comment  By 
the  terms  of  this  contract  Fitzgerald  was  to 
transfer  to  Maurice  Franklin  all  of  his  real 
estate  in  Virginia,  and  practically  all  of  his 
personal  property.  Including  the  $5,000  mort- 
gage, and  the  so-called  agent  of  Franklin  was 
to  have  six  days  In  which  to  examine  the 
Fitzgerald  property  and  affirm  or  cancel  the 
contract. . 

Within  the  prescribed  time,  H.  W,  Duncan- 
son, with  one  J.  B.  Smiley,  came  to  Virginia. 
After  examining  the  property,  they  expressed 
dissatisfaction  with  the  Chicago  contract 
prepared  another  contract,  which  included. 
all  of  the  personal  property  owned  by  the 
appellants,  some  of  which  was  not  embraced 
in  the  Chicago  contract  and  further  provided 
that  the  appellants  should  In  addition  give 
their  note  for  $1,500.  This  contract  was 
signed  by  J.  B.  Smiley  and  the  appellants; 
W.  R.  Fitzgerald  signing  his  wife's  name. 
On  this  occasion  the  Chicago  property  was 
again  represented  to  be  worth  $100,000,  to 
have  cost  $75,000,  and  to  be  rented  for  $9;- 
000.  The  appellants  were  also  given,  at  the 
time,  pictures  and  descriptions  of  the  prop- 
erty-, which  stated  that  the  property  was 
renting  for  about  $9,000.  Duncanson  and 
Smiley  also  represented  themselves  as  agents 
for  Maurice  Franklin,  the  owner  of  the  prop- 
erty, describing  him  as  a  wealthy  man  In 
bad  health,  who  was  at  that  time  in  Califor- 
nia. Shortly  after  this  agreement  was  made, 
deeds  of  exchange  were  executed  by  Maurice 
Franklin  and  the  appellants.  After  this 
suit  was  brought  in  April,  1906,  and  a  "lis 
pendens"  had  been  docketed,  a  deed  was  exe- 
cuted by  Maurice  Franklin  conveying  the 
Virginia  property  to  J.  B.  Smiley. 

It  is  fortunately  rare  that  a  record  pre- 
sents such  a  scheme  of  fraud  and  deceit  as 
appears  to  hare  characterized  these  trans- 
actions from  their  Inception  to  their  conclu- 
sion. It  is  established  that  there  was  no 
such  person  as  Maurice  Franklin,  who  was 
represented  by  Duncanson  as  the  wealthy 
owner  of  the  Chicago  property.  This  so- 
called  "Maurice  Franklin**  turns  out  to  havs 


Va.) 


FITZGERALD  y.  PRANKBL. 


943 


been  Mandel  Frankel,  a  young  clerk  in  Dnn- 
canson's  office,  who  Is  shown  to  have  been  a 
tool  of  Duncanson,  ready  and  willing  to  sign 
any  paper  by  any  name  that  his  employer 
might  dictate.  He  flies  an  answer  in  this 
cause,  admitting  his  relations  with  Duncan- 
son,  disclosing  Duncanson  as  the  real  owner 
of  the  Chicago  property,  admitting  much  of 
the  fraud  and  deceit  that  had  characterized 
Duncanson's  conduct  in  the  matter,  and  ex- 
pressing the  belief  that  unless  the  transac- 
tion was  annulled  and  set  aside  the  appel- 
lants would  lose  their  entire  property. 

J.  B.  Smiley  api>ears  as  another  tool  of 
Duncanson,  actively  uniting  with  him  In  sup- 
pressing the  real  facts  and  making  a  false 
Impression.  He  file^  a  petition  in  the  cause 
and  an  answer  to  the  amended  bill,  asserting 
himself  to  be  the  owner  In  fee  simple  of  the 
Pittsylvania  property.  In  the  further  prog- 
ress of  the  case  he  admits  that  Duncanson 
was  the  real  owner,  and  asks  for  an  order, 
which  was  entered,  striking  out  of  his  an- 
swer so  much  thereof  as  sets  up  an  equita- 
ble claim  In  himself  to  the  land  In  contro- 
versy. 

H.  W.  Duncanson,  the  real  owner  of  the 
Chicago  property.  Is  shown  to  be  concealing 
his  property  from  his  creditors,  using  for 
this  purpose  a  fictitious  person  or  a  false 
name,  declaring  his  existence  as  a  real  per- 
son, describing  him  as  a  wealthy  man  in  bad 
health  and  a  traveler,  representing  himself 
as  the  agent  of  this  myth,  and  denying  any 
interest  in  the  property,  or  claiming  it  all,  as 
he  thinks  the  exigency  of  the  occasion  re- 
quires. 

The  Chicago  property  was  purchased  by 
Duncanson  in  January,  1905,  when  unim- 
proved, and  the  conveyance  made  to  his 
clerk  under  the  false  name  of  Maurice  Frank- 
lin. Instead  of  costing,  wjth  the  improve- 
ments put  upon  it,  $75,000,  as  represented 
to  appellants,  it  is  shown  to  have  cost  about 
$38,000.  Instead  of  renting  for  $9,000  per 
annum,  as  represented  to  appellants,  it  Is 
shown  to  have  been  renting  for  little  more 
than  enough  to  pay  the  expenses  including 
the  interest  on  the  $50,000  mortgage  upon 
It.  It  is  shown  that  the  written  lease  con- 
tracts taken  by  Duncanson  from  the  tenants 
occupying  the  building  called  for  a  much 
larger  rental  than  was  actually  paid,  and 
that  this  was  done  to  enhance  the  sale  value 
of  the  building  and  to  keep  up  the  rental 
value  with  other  would-be  tenants.  Dun- 
canson claims  that  this  was  a  custom  in 
Chicago.  It  is  avowedly  a  fraudulent  pur- 
pose. Intended  to  entrap  the  first  unwary  vic- 
tim, and  behind  such  a  custom,  if  it  exists, 
one  cannot  shield  himself  in  a  court  of  con- 
science. 

About  the  time  this  suit  was  brought,  or 
soon  thereafter,  a  suit  was  filed  in  Cook 
county,  111.,  for  the  purpose  of  foreclosing 
the  mortgages  on  the  Chicago  property  in- 
volved in  this  lltlgatloD.    The  weight  of  the 


evidence  shows  that,  instead  of  the  proper- 
ty being  worth  $100,000,  as  represented  to 
appellants,  It  is  hardly  worth  more  than 
enough  to  pay  the  mortgages  resting  upon  it 

It  is  Insisted^  that  these  representations  as 
to  the  fee  simple  and  rental  value  of  the 
Chicago  property  were  only  expressions  of 
opinion,  and  sellers'  commendation.  This  is 
not  tenable.  The  evidence  as  a  whole  leaves 
no  room  to  doubt  that  the  representations  as 
to  value  were  intended  to  mislead. 

In  Grim  v.  Byrd,  32  Grat  293,  301,  where 
the  principles  controlling  this  case  are  fully 
and  clearly  stated,  by  Judge  Staples,  it  is 
said:  "Even  a  matter  of  opinion  may  amount 
to  an  affirmation,  and  be  an  Inducement  to 
a  contract,  especially  where  the  parties  are 
not  dealing  upon  equal  terms,  and  one  of 
them  has,  or  is  presumed  to  have,  means  of 
information  not  equally  open  to  the  other.** 

If  the  purchaser  has  not  equal  means  of 
Information  with  the  seller  (which  is  the 
case  at  bar),  if  it  be  a  case  in  which  he  had 
the  right  to  rely  upon  the  representation, 
the  evidence  to  show  that  he  did  not  rely 
upon  it  must  be  of  the  clearest  and  most  sat- 
isfactory character.  In  such  cases  there 
ought  to  be  no  room  for  inference  or  mere  im- 
plication.   Grim  v.  Byrd,  supra. 

So  far  from  the  appellants  not  having  re- 
lied on  the  representations  in  question,  it- 
appears  that  the  only  source  of  information 
they  had  was  through  those  who  made  the 
representations,  and  that  reliance  upon  those 
representations  caused  them  to  make  the 
contract. 

The  appellant  W.  R.  Fitzgerald,  after  this 
suit  was  brought,  received  from  H.  W.  Dun- 
canson $137.95  on  account  of  rent  derived 
from  the  Chicago  property,  which  it  is  claim- 
ed was  an  affirmation  of  the  original  trans- 
action. The  evidence  shows  that,  after  the 
appellant  reiEaized  that  he  was  about  to  lose 
his  entire  estate  as  the  result  of  this  trans- 
action, he  grew  rapidly  worse  in  mind  and 
body,  and  became  mentally  irresponsible. 
Before  this  $137.95  was  sent,  Duncanson 
had  been  told  that  Fitzgerald  was  insane. 
It  cannot  be  said,  under  such  circumstances, 
that  Duncanson  was  misled  by  the  acceptance 
of  this  rent,  or  that  Fitzgerald  Intended  by 
its  acceptance  to  affirm  a  transaction  in 
which  he  and  his  wife  were  Jointly  interest- 
ed, and  for  a  rescission  of  which  they  then 
had  a  suit  pending. 

Affirmation  must  be  a  solemn  and  deliber- 
ate act  When  the  original  transaction  is  in- 
fected with  fraud,  the  confirmation  of  it 
is*  so  inconsistent  with  Justice  and  so  likely 
to  be  accompanied  with  imposition  that  the 
courts  watch  it  with  the  utmost  strictness, 
and  do  not  allow  it  to  stand  but  on  the 
clearest  evidence.  No  man  can  be  bound  by  a 
waiver  of  his  rights,  unless  such  waiver  is 
distinctly  made  with  full  knowledge  of  the 
rights  which  he  Intends  to  waive,  and  the 
fact  that  he  knows  his  rights  and  Intends  to 
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walre  them  must  plainly  appear.  Wilson  v. 
Carpenter,  01  Va.  183,  21  S.  B.  243,  50  Am. 
St  Rep.  824. 

Without  prolonging  this  opinion  with  fur- 
ther details.  It  Is  sufficient  to  say  that  the 
facts  established  by  the  voluminous  record 
before  us  justify  the  conclusion  that  the  ap- 
pellants have  been,  by  preparation  for  the 
wrong,  concealment  of  the  truth,  and  false 
statements  as  to  material  facts,  defrauded 
of  their  property;  and  that  they  are  enti- 
tled, at  the  hands  of  a  court  of  equity,  to 
relief  from  the  imposition  practiced  upon 
them. 

The  decree  appealed  from  must  therefore 
be  reversed,  and  the  cause  remanded  for  a 
decree  to  be  entered  by  the  circuit  court,  re- 
scinding the  contract  between  the  parties 
whereby  the  exchange  of  properties  mention- 
ed in  this  cause  was  agreed  to,  and  vacat- 
ing and  canceling  the  deed  of  November  20, 
1905,  carrying  out  such  contract;  and  fur- 
ther requiring  Maurice  Franklin  to  reconvey 
to  the  appellants  all  of  the  property,  real  and 
personal,  in  Pittsylvania  county,  which  pass- 
ed under  the  deed  from  them  of  November 
20,  1905,  and,  in  default  of  such  reconveyance 
being  made,  to  have  said  property  reconvey- 
ed  to  the  appellants  by  a  commissioner  ap- 
pointed for  that  purpose;  and  further  re- 
quiring the  appellants  to  reconvey  the  Chi- 
cago property  to  Maurice  Franklin,  when  the 
amount  paid  by  the  appellants  on  account  of 
the  exchange  of  properties,  whether  by  bond, 
note,  or  money,  and  the  costs  which  are 
herein  decreed  to  the  appellants,  and  such 
costs  as  may  be  decreed  to  them  by  the  cir- 
cuit court,  have  been  refunded  and  paid  to 
them. 

Reversed. 

(109  Va.  749) 

WHITE  OAK  COAL  CO.  v.  CITY  OF  MAN- 
CHESTER. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1009.) 

LicjENSES  (8  6*)— Power  to  License— Vehi- 
cles Owned  by  Nonresidents. 

The  charter  of  a  city  provided  that  the 
council  may  grant  licenses  to  owners  of  wagons, 
drays,  etc,  employed  in  the  city  for  hire,  and 
may  require  such  owners  using  them  in  the  city 
to  take  out  a  license  therefor,  and  an  ordinance 
declared  that  no  wheel  carriage  shall  be  kept  in 
the  city  for  hire  unless  the  owner  or  keeper 
thereof  procure  a  license  therefor.  Held,  that 
the  city  could  not  impose  a  license  tax  upon  the 
vehicles  of  a  coal  company  that  had  no  yard 
within  the  city,  but  unloaded  coal  within  the 
city  and  delivered  it  to  a  purchaser  outside  the 
city  limits. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec.  Dig.  S  6.*1 

Appeal  from  Corporation  Court  of  Man- 
chester. 

Action  by  the  City  of  Manchester  against 
the  White  Oak  Coal  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed, and  proceedings  dismissed. 


Page  &  Leery,  for  appellant  Charles  U 
Page,  for  appellee. 

WHITTLE,  J.  The  plaintiif  in  error,  the 
White  Oak  dioal  Ck)mpany,  is  a  corporation 
engaged  In  business  as  a  coal  merchant  at 
the  city  of  Richmond,  with  its  yards,  offices, 
and  stables  located  in  that  city,  where  it  pays 
a  license  tax  on  the  wagons  employed  in  its 
business.  Having  sold  e  consignment  of 
coal  to  a  customer  in  Chesterfield  county,  it 
caused  the  cars  containing  the  coal  to  be 
stopped  on  a  siding  of  the  railroad  company 
In  the  city  of  Manchester,  and  from  that 
point  proceeded  to  haul  the  coal  in  Its  wagons 
over  the  streets  of  the  city  to  the  place 
of  business  of  the  purchaser  outside  the  city 
limits. 

The  charter  of  the  city  provides  that  "the 
council  may  grant  or  refuse  licenses  to 
owners  or  keepers  of  wagons,  drays  •  •  • 
and  other  wheel  carriages  kept  or  employed 
in  the  city  for  hire,  and  may  require  the  own- 
ers and  keepers  of  wagons,  drays  and  carts, 
using  them  in  the  city,  to  take  out  a  license 
therefor,  and  may  require  taxes  to  be  paid 
thereon,  and  subject  the  same  to  such  reg^i- 
lations  as  they  may  deem  proper,  and  pre- 
scribe fees  and  cpmpensatlon." 

The  ordinance  passed  in  pursuance  of  the 
foregoing  provision  declares  that  '^o  wagon, 
dray  •  *  *  or  other  wheel  carriage  shall 
be  kept  or  employed  in  the  city  for  hire,  di- 
rectly or  indirectly,  unless  the  owner  or  keep- 
er thereof  obtain  a  license  therefor." 

Upon  the  foregoing  facts  the  plaintiff 
in  error  controverts  the  contention  that  the 
city  had  authority  to  impose  a  license  tax 
on  its  wagons. 

The  general  principle  is  well  recognized 
that  the  highways  of  the  commonwealth, 
whether  urban  or  rural,  belong  primarily  to 
the  public,  and  that  the  absolute  dominion 
over  them  is  lodged  in  the  Legislature.  It  is 
true  the  control  of  streets  is  commonly  del- 
egated to  the  municipalities  in  which  they 
are  located  in  such  measure  as  the  Legisla- 
ture sees  fit  to  bestow.  Nevertheless  the 
us  of  them  remains  in  the  public  at  large, 
subject  only  to  such  limitations  as  the  munic- 
ipalities are  authorized  by  law  to  impose. 
City  of  Richmond  v.  Smith,  101  Va.  161.  43 
S.  E.  345;  Elliott  on  Roads  &  Streets  (2d 
Ed.)  S  645.  Moreover,  it  is  the  policy  of  the 
state  that  each  locality  shall  bear  the  burden 
of  nuiintalnlng  its  own  highways. 

Bearing  in  mind  these  principles,  it  is  gen* 
erally  regarded  as  a  reasonable  exercise  of 
such  charter  powers  to  lay  a  license  tax  upon 
vehicles  of  residents  of  the  municipality  and 
upon  persons  residing  outside  of  the  corpor- 
ate limits  who  employ  their  vehicles  In  fur- 
therance of  business  and  occupations  carried 
on  within  the  city.  But  to  levy  such  tax 
on  vehicles  of  nonresidents  whose  business  or 
pleasure    casually    carries    them     into    or 
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through  the  city  would  be  In  derogation  of 
their  reserved  right  to  use  the  highways  of 
the  conuuonwealth  and  impose  intolerable 
conditions  upon  the  public,  and  lead  to  ab- 
surd results. 

As  corollary  to  these  well-settled  rules, 
the  grant  by  the  Legislature  of  municipal 
control  over  streets  must  be  construed  strict- 
ly in  the  interest  of  common  right. 

In  Bennett  v.  Birmingham,  31  Pa.  15,  dis- 
cussing the  power  of  cities  to  demand  such 
exactions,  the  court  says:  "Such  statutes  and 
ordinances  are  contrary  to  the  usual  course 
of  taxation  and  embarrassing  to  the  public, 
and  ought  to  be  strictly  construed."  In  that 
case,  by  act  of  the  Legislature,  the  town  coun- 
cil of  Birmingham  "were  authorized  to  direct 
all  owners  of  carts,  wagons  and  other  ve- 
hicles using  the  paved  streets  of  said  borough, 
to  pay  such  moderate  license  for  such  use  as 
they  might  by  ordinance  direct"  The  court 
held  that  this  grant  of  power  did  not  author- 
ize the  imposition  of  a  tax  on  vehicles  own- 
ed by  nonresidents  and  used  in  hauling 
goods  and  produce  through  the  town  from  one 
adjacent  township  to  another. 

So,  also,  in  the  case  of  Gary  ▼.  North 
Plainfield,  49  N.  J.  Law,  110,  113,  7  Atl.  42, 
43,  the  court  said:  'The  Inconvenience  at- 
tendant upon  the  exercise  by  every  munici- 
pality in  the  state  of  the  power  of  exclud- 
ing from  its  limits  all  unlicensed  vehicles 
engaged  in  transporting  goods  or  passen- 
gers for  hire  is  manifest  Its  legitimate 
operation  would  require  the  owners  of  such 
vehicles  to  obtain  licenses  not  only  from  the 
authorities  of  the  place  where  their  business 
had  its  headquarters,  but  also  from  every 
neighboring  town  into  which  their  casual  en- 
gagements might  call  them,  or  else  to  unload 
their  vehicles  at  the  border  line.  A  general 
law  having  effects  so  burdensome  or  so  ab- 
surd is  not  to  be  anticipated,  and  only  un- 
equivocal language  could  convince  a  court 
that  such  legislation  was  Intended.  The  stat« 
ute  now  under  review  is  not  of  this  character. 
Its  terms  are  satisfied  by  holding  that  license 
taxes  are  to  be  imposed  only  by  that  mu- 
nicipality in  which  the  business  or  occupa- 
tion is  carried  on  or  conducted."  Common- 
wealth V.  Stodder,  2  Cush.  (Mass.)  562,  48 
Am.  Dec.  679;  St  Charles  v.  Nolle,  51  Mo. 
122,  11  Am.  Rep.  440;  Bast  St  Louis  v. 
Bux,  43  111.  App.  276. 

The  same  principle  is  recognized  by  this 
court  In  Frommer  v.  City  of  Richmond,  31 
Grat  646,  31  Am.  Rep.  746.  Frommer  lived 
outside  of  the  city  limits,  but  rented  a  stall 
in  the  city  market,  where  he  conducted  his 
business  as  a  butcher.  He  prepared  his  meat 
for  market  at  his  residence,  and  used  his 
carts  to  haul  it  to  his  stall  in  the  market 
Upon  these  facts,  the  court  held  that  From- 
mer was  amenable  to  license  tax  on  the  carts 
thus  used.  The  court  rested  Its  decision  on 
the  ground  that  the  license  tax  was  exacted 


for  the  privilege  of  using  the  carts  on  the 
streets  of  the  dty  in  pursuit  of  the  owner's 
business  in  the  city. 

If  the  plaintiff  in  error  had  established  a 
coalyard  within  the  corporate  limits  of  Man- 
chester, the  case  would  have  been  analogous 
to  Frommer's  case  and  ruled  by  it  But 
It  is  clear  that  the  sporadic  act  of  hauling 
a  single  consignment  of  coal  from  the  siding 
in  Manchester  over  the  streets  of  the  city  to 
its  customer  on  the  outside  was  not  carry- 
ing on  such  a  business  or  occupation  within 
the  city  as  would  subject  the  coal  company 
to  the  license  tax  on  vehicles  Imposed  by  the 
ordinance. 

The  conviction  and  fine  imposed  for  the  al- 
leged violation  of  the  ordinance  was  conse- 
quently illegal,  and  the  Judgment  must  be 
reversed,  and  the  proceeding  dismissed,  with 
costs. 

Reversed. 

CARDWELL^  J.,  absent 


(109  Va.  632) 
LAMBERT  v.  PHILLIPS  &  SON. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1909.) 

1.  Pbincipal  and  Agent  (|  136*)— Liabili- 
ties TO  Thibd  Pebsons— Action  in  Peinci- 
PAL's  Name— Agent's  Liability. 

If  defendant  was  merely  the  agent  of  the 
owner  to  supervise  improvements  upon  proper- 
ty, and  fully  disclosed  his  relation  to  plaintiff, 
he  would  not  be  liable  for  work  done  and  ma- 
terials furnished  by  plaintiff,  unless  credit  was 
^iven  to  liim  expressly  and  exclusively,  so  that 
It  was  error  to  instruct  that  the  jury  should 
determine  the  relation  between  plaintiff  and  de- 
fendant upon  all  the  evidence,  and  if  defendant 
was  not  an  independent  contractor,  but  an  agent 
of  the  owner,  and  fully  disclosed  his  relation- 
ship, and  credit  was  given  to  the  owner,  and  not 
to  defendant,  he  was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,   Cent.   Dig.    §§   476-491;    Dec.   Dig.   | 

2.  Pbincipal  and  Agent  (f  133*)— Agent's 

LlABILITT— CONTBAOTB. 

That  defendant  was  an  independent  con- 
tractor in  making  improvements  on  property,  so 
as  to  be  responsible  to  employes  and  others  for 
injuries  resulting  from  his  negligence,  was  not 
conclusive  of  whether  he  was  liable  for  materials 
furnished  in  doing  the  work,  but  was  only  a  fact 
to  be  considered  in  determ'ining  whether  credit 
was  given  to  him  or  to  the  owner;  that  being  the 
criterion  of  liability  for  the  materials. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  f  133.*] 

3.  Tbial  ((  244*)  —  iNSTBUCTioNs  —  Undue 
Pbominbnob  of  Fabtioulab  Mattebs. 

In  an  action  for  work  done  and  materials 
furnished  in  making  improvements  on  property 
which  defendant  was  superintending,  instruc- 
tions which  specifically  called  the  juiy's  atten- 
tion to  whether  defendant  was  an  independent 
contractor  and  only  slightly  referred  to  the 
question  of  whether  credit  was  given  to  defend- 
ant or  to  the  owner,  which  was  the  final  cri- 
terion of  liability,  were  misleading,  as  giving 
undue  importance  to  the  question  whether  de- 
fendant was  an  independent  contractor,  which 
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was  but  a  eircamstance  for  consideration  in  de- 
termining to  whom  credit  was  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  244.  ♦] 

Error  to  Circuit  Court  of  City  of  Rlcli- 
mond. 

Action  by  Phillips  &  Son  against  Q.  W. 
Lambert.  Judgment  for  plaintiff,  and  de- 
fendant'brings  error.    Reversed. 

Wm.  L.  Xtoyall,  for  plaintiff  In  error.  John 
A.  Lamb,  for  defendant  in  error. 

BUCHANAN,  J.  Phillips  &  Son  instituted 
vhelr  action  of  assumpsit  against  G.  W.  Lam- 
bert to  recover  the  value  of  certain  work  and 
labor  done  and  materials  furnished  by  them 
AS  plumbei-s  on  two  houses  situated  in  the 
tfity  of  Richmond,  one  at  the  corner  of  Broad 
and  Ninth  streets,  and  the  other  on  the  cor- 
ner of  Broad  and  Tenth  streets.  The  prop- 
erty was  owned  by  the  Richmond  Realty 
Company,  but  at  the  time  the  said  work  was 
done  and  materials  furnished  was  leased  to 
one  Jake  Wells,  who  had  employed  Lambert 
to  superintend  the  making  of  the  improve- 
ments which  he  was  having  put  on  the  prop- 
erty. The  question  Involved  in  the  case  is 
whether  or  not  Lambert  was  personally  re- 
sponsible to  the  plaintiffs  for  the  work  done 
and  materials  furnished  by  them. 

There  was  a  verdict  and  Judgment  for  the 
plaintiff.  To  that  Judgment  this  writ  of  error 
was  awarded. 

The  errors  assigned  are  to  the  action  of  the 
court  in  giving  two  instructions  asked  for  by 
the  plaintiff,  the  refusal  to  give  Instruction 
A  offered  by  the  defendant,  and  the  giving  of 
the  court's  own  instruction  in  lieu  thereof. 

The  instruction  given  by  the  court  in  lieu 
of  the  defendant's  instruction  Is  as  follows: 
•TThe  court  Instructs  the  Jury  that  the  exist- 
ence and  character  of  the  relation  between 
the  plaintiffs  and  the  defendant  depending 
upon  a  verbal  contract,  it  is  the  province  of 
the  Jury  to  determine  from  the  whole  evi- 
dence in  the  case  what  was  the  relation  be- 
tween the  parties.  The  court  Instructs  the 
Jury  that  if  they  believe  from  the  evidence 
that  Lambert  was  not  an  independent  con- 
tractor, as  defined  In  these  instructions,  but 
was  merely  an  agent  to  supervise  Improve- 
ments to  be  made  at  the  comer  of  Ninth  and 
Broad  streets,  and  also  if  they  further  be- 
lieve from  the  evidence  that  he  (Lambert) 
made  full  disclosure  of  his  principal  to  the 
plaintiffs,  and  that  credit  was  given  by  the 
plaintiffs  to  the  Hotel  Allen  Company,  and 
not  to  the  defendant,  then  the  Jury  should 
find  for  the  defendant" 

This  instruction  is,  we  think,  erroneous. 
If,  as  it  hypothetically  states,  Lambert  was 
merely  the  agent  of  Jake  Wells,  or  the  Allen 
Hotel  Company,  to  superyise  the  Improve- 
ments to  be  made  upon  the  property,  and 
made  full  disclosure  of  his  principal  to  the 
plaintiff  Lambert   was   not   responsible  for 


the  work  done  and  materials  famished  un- 
less credit  was  given  to  him  expressly  and  ex- 
clusively. 

Chancellor  Kent,  In  volume  2  of  his  Com- 
mentaries, side  page  629,  says:  "Every  con- 
tract made  with  an  agent  in  relation  to  the 
business  of  the  agency  is  a  contract  with  the 
principal,  entered  into  through  the  instru- 
mentality of  the  agent,  proTided  the  agent 
acts  in  the  name  of  the  princlpaL  The  party 
so  dealing  with  the  agent  is  bound  to  his 
principal,  and  the  principal  and  not  the 
agent  is  bound  to  the  party.  It  is  a  general 
rule,  standing  on  strong  foundations  and  per- 
vading every  system  of  Jurisprudence,  that 
where  an  agent  is  duly  constituted  and  names 
his  principal  and  contracts  in  his  name,  and 
does  not  exceed  his  authority,  the  principal  is 
responsible  and  not  the  agent  The  agent 
becomes  personally  liable  only  when  the  prin- 
cipal is  not  known,  or  where  there  is  no  re- 
sponsible principal,  or  where  the  agent  be- 
comes responsible  by  an  undertaking  In  his 
own  name,  or  where  he  exceeds  his  power." 

In  -note  1  American  Leading  Cases,  454,  it 
Is  said  that:  "When  the  relation  of  princi- 
pal and  agent  exists  in  regard  to  a  contract 
and  is  known  to  the  other  party  to  exist  and 
tlie  principal  is  disclosed  at  the  time  as  such, 
the  contract  is  the  contract  of  the  principal, 
and  the  agent  is  not  bound  unless  credit  had 
been  given  to  him  expressly  and  exclusively 
and  it  was  clearly  his  Intention  to  assume  a 
personal  liability." 

In  Mechem  on  Agency,  |  558»  it  is  said: 
"Where  dealings  are  had  with  the  agent  of  a 
known  principal*  the  legal  presumption  is,  as 
has  been  said,  that  the  credit  was  given  to 
the  principal,  rather  than  to  the  agent  person- 
ally, and  this  presumption  will  prevail  In  the 
absence  of  evidence  that  the  credit  was  given 
exclusively  to  the  agent  and  the  burden  is 
upon  the  party  alleging  it"  See,  also,  Meeker 
V.  Claghorn,  44  N.  Y.  349;  Humes  v.  Decatur 
Land  Co.,  88  Ala.  461, 13  South.  368;  Strider 
V.  Wench,  etc,  21  Grat  440,  445;  Story  on 
Agency,  f  447;  1  Am.  &  Eng.  Bnc.  L.  1120; 
Clark  &  Skyles  on  Law  of  Agency,  §  565. 

If  the  Jury  believed  from  the  evidence  that 
Lambert  was  the  agent  of  the  party  having 
the  Improvements  made,  and  that  he  (Lam- 
bert) made  full  disclosure  of  his  principal  to 
the  plaintiff,  then  the  legal  presumption  was 
that  the  credit  was  given  to  the  principal 
and  not  to  the  agent  unless  it  further  appear- 
ed that  the  credit  was  expressly  and  exclu- 
sively given  to  the  agent  and  the  Instruction 
ought  to  have  been  so  framed  as  to  make 
this  plain  to  the  Jury. 

From  what  has  been  said  it  Is  clear  that 
the  defendant's  instruction  A  was  plainly  er- 
roneous and  was  properly  refused  by  the 
court 

We  are  further  of  opinion  that  instructions 
Nos.  1  and  2,  given  at  the  request  of  the 
plaintiffs,   were  misleading.     Tiambert  may 
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have  been  an  Independent  contractor  in  mak- 
ing the  Improvements  upon  the  said  baildlnga 
and  responsible  to  his  employ^  and  third 
persons  for  Injuries  resulting  from  his  neg- 
ligence in  doing  that  work,  and  yet  the  own- 
ers or  lessee  of  the  property  may  have  been 
responsible  to  the  plaintiffs  for  the  work  and 
labor  done  and  materials  furnished.  Wheth- 
er Lambert  or  the  owner  or  lessee  was  liable 
to  the  plaintiffs  depended  upon  the  question : 
To  whom  was  the  credit  given?  The  fact 
that  Lambert  was  or  was  not  an  Independent 
contractor  was  a  fact  to  be  considered  along 
with  all  the  other  facts  and  circumstances  of 
the  case  in  determining  to  whom  the  credit 
was  given  by  the  plaintiffs,  but  it  was  not 
decisive  of  that  question.  All  the  instruc- 
tions given,  and  especially  No.  1,  call  the  at- 
tention of  the  Jury  to  that  question  specifl- 
cally,  with  but  little  reference  to  other  ques- 
tions involved  in  the  case,  thus  tending  to 
impress  unduly  on  the  Jury  that  question  and 
the-  facts  bearing  upon  it,  to  the  disadvantage 
of  the  other  evidence  in  the  case  bearing  upon 
the  issue  to  be  determined.  Upon  the  next 
trial  that  should  be  avoided,  and  the  Jury 
left  to  determine  upon  all  the  facts  and  cir- 
cumstances of  the  case  to  whom  the  credit 
was  given  by  the  plaintiffs  in  doing  the  work 
and  furnishing  the  materials. 
Reversed. 
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(Supreme  Court  of  Appeals  of  Viigiaia.    June 
10.  1909.) 

1.  Fish  (|  7*)  —  Otsteb  Gbounds  —  Aixot- 
MENT— Application. 

Evidence  held  to  justify  a  finding  that  bona 
fide  applications  for  the  allotment  of  oyster 
ground  in  controversv  had  been  filed,  antedating 
the  petitioners'  application. 

[Ed.  Note.— For  other  cases,  see  Fish,  Dec 
Dig.  §  7.*] 

2.  Fish  (§  7*)— Otrteb  Gbound— Aixotment 
—Applications— Delay. 

Petitioneni  for  the  allotment  of  oyster 
ground  were  not  prejudiced  by  delay  in  securing 
action  on  their  petitions^  due  to  no  fault  of 
theirs. 

[Ed.  Note.— For  other  cases,  see  Fish,  Dec 
Dig.  S  7.*] 

Error  to  Circuit  Court,  Essex  County. 

Application  by  Peyton  Hundley  and  oth- 
ers against  R.  Q.  Neale,  oyster  inspector  for 
Essex  county,  Va.,  for  a  writ  of  mandamus. 
From  an  order  denying  the  writ,  petitioners 
bring  error.    Affirmed. 

Thos.  E.  Blakey  and  Jos.  W.  Ghinn,  Jr., 
for  plaintiffs  in  error.  J.  N.  Stubbs,  H.  I. 
Lewis,  and  Jno.  B.  Saunders,  for  defendant 
in  error. 

HARRISON,  J.  This  Ifl  an  application  by 
the  plaintiffs  in  error  to  the  circuit  court  of 
Ess^^  county  for  a  writ  of  mandamus  to 
compel  the  defendant  tn  error  to  post  no- 


tices of  their  application  for  certain  oyster 
planting  grounds,  in  conformity  with  the 
statute,  tor  the  purpose  of  establishing  the 
right  of  the  petitioners  to  an  assignment  of 
such  groimd. 

A  Jury  was  waived,  and  the  whole  ques- 
tion of  law  and  fact  was  submitted  to  the 
court.  The  sole  issue  of  fact,  agreed  upon 
by  the  parties,  to  be  detertnined  by  the  court, 
as  shown  by  the  order  of  submission,  was 
as  follows:  "Did  the  petitioners  make  ap- 
plication according  to  law  to  R.  Q.  Neale, 
oyster  inspector  for  Essex  county,  Va.,  dis- 
trict No.  9,  for  the  oyster  bottom  described 
in  the  petition,  and,  if  so,  were  the  said 
petitioners  the  first  bona  fide  applicants  for 
said  bottom  r 

Upon  the  evidence  the  circuit  court  held 
that  the  petitioners  had  made  application 
according  to  law  for  the  oyster  bottom  de- 
scribed in  their  petition,  but  that  they  were 
not  the  first  bona  fide  applicants  for  such 
oyster  bottom;  the  same  having  been  previ- 
ously applied  fOT,  according  to  law,  by  Wal- 
ter C.  Palmer  and  Garrett  &  Hunt,  respec- 
tively, as  set  out  in  the  answer  of  R.  G. 
Neale,  Inspector.  Thereupon  the  writ  of 
mandamus  was  denied,  and  the  petition  dis- 
missed. 

The  record  before  us  abundantly  sustains 
this  action  of  the  circuit  court  It  appears 
that  on  January  3.  1903,  Walter  O.  Palmer 
filed  with  the  oyster  Inspector  his  applica- 
tion for  the  oyster  bottom  in  controversy. 
It  further  appears  that  Palmer  frequently, 
after  filing  his  written  application,  applied 
verbally  to  the  inspector,  asking  that  the 
ground  in  question  should  be  assigned  to 
him,  and  was  told  by  the  inspector  that  his 
application  was  on  file  and  was  the  first  to 
be  filed,  but  that  the  oyster  ground  covered 
by  the  application  was  within  the  Baylor 
survey,  and  not,  therefore,  such  public  bot- 
toms as  it  was  proper  for  him  to  rent  out. 

It  further  appears  that  on  February  7, 
1903,  Garrett  &  Hunt  filed  thehr  application 
for  a  portion  of  the  ground  in  dispute,  and 
were  informed  of  Palmer's  application  and 
the  difficulty  in  the  way  of  the  inspector's 
acting;  and  on  August  6,  1907,  the  petition- 
ers filed  thehr  application  for  the  oyster 
bottom  in  question. 

It  is  satlsfactorUy  shown  that  from  1908, 
when  the  early  applications  were  made  for 
these  grounds,  up  to  1907,  when  the  petition- 
ers made  their  application,  it  was  not  known 
whether  these  oyster  grounds  were  within 
or  without  the  Baylor  survey.  If  they  were 
within  the  Baylor  survey,  the  inspector  had 
no  authority  to  post  notices  with  respect  to 
them.  The  matter  was  in  such  confusion 
that  nothing  could  be  done  until  there  was 
a  survey  re-establishing  the  line  of  the  Bay- 
lor survey.  This  survey  was  ordered,  and 
a  report  made  in  August,  1907,  to  the  Board 
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of  Fistaerlefl  by  the  sunreyor,  showing  that 
the  grounds  were  without  the  Baylor  survey. 
After  the  result  of  this  survey  was  known, 
the  petitioners,  for  the  first  time,  filed  theh: 
application  for  the  oyster  grounds  in  ques- 
tion; and  before  the  report  of  the  surveyor 
had  been  confirmed  by  the  Board  of  Fish- 
eries they  presented  their  petition  for  this 
writ  of  mandamus  to  compel  the  oyster  in- 
spector to  post  notices  of  their  application 
for  the  purpose  of  establishing  their  right 
to  an  assignment  of  the  oyster  bottoms  in 
controversy. 

The  bona  fide  applications  of  Walter  C. 
Palmer  and  Garrett  &  Hunt,  respectively, 
leere  made  and  filed  long  before  that  of 
the  petitioners  was  made,  and  the  delay  in 
securing  action  upon  such  application^  was 
due  to  no  fault  of  theirs,  and  did  not  preju- 
dice their  rights. 

Upon  the  issue  submitted  to  its  determina- 
^on,  the  circuit  court  could  not  have  held 
otherwise,  and  its  Judgment  must  be  af- 
firmed. 

Affirmpd- 

(109  Va.  670) 

NORFOLK  &  P.  TRACTION  CO.  v.  O'NEILL. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1909.) 

1.  Appeal  and  Ebbob  (S  1046*y— Habmless 

E^BBOB— HiSCONDUOT  OF  TBIAL  COUBT. 

The  misconduct  of  the  court  in  expressing 
opinion  as  to  its  understanding  of  the  testimony 
of  a  witness,  made  while  overruling  an  objection 
to  a  question  asked  another  witness,  was  not 
prejudicial,  where  the  witness  had  testified  as 
the  court  understood  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (  4134;   Dec.  Dig.  S  1046.*] 

2.  Witnesses  (8  379*)— Impeachment. 

The  admission  of  statements,  made  by  the 
motorman  after  an  accident  resulting  in  inju- 
ries in  a  collision  with  his  car,  as  to  the  cir- 
cumstances attending  it,  is  proper,  where  the 
statements  were  admitted  as  affecting  the  cred- 
ibility of  the  motorman  testifying  as  a  witness, 
and  not  as  admissions  binding  his  employer,  and 
the  jury  were  so  instructed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  1209;    Dec.  Dig.  }  379.*] 

3.  Stbeet  Railboads  (8  81*)  —  Injubies  to 

TBAVEI^Ra— LlABIIilTY. 

A  traveler  on  a  street  on  which  a  street 
car  is  operated  may  go  on  or  near  the  track  in 
passing  a  wagon  standing  near  the  curb,  and 
the  motorman  must  warn  her  of  the  approach 
of  the  car,  where  there  is  danger  of  running  her 
down,  and  must  slow .  down  his  car  so  as  to 
avoid  injuring  her,  if  he  can  do  so  in  the  ex- 
ercise of  reasonable  care  after  he  ought  to 
have  seen  her  peril. 

[Ed.  Note.-'For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  88  172-177;   Dec.  Dig.  8  81.*] 

4.  Tbial  (8  260*)— Instbuctionr. 

Where,  in  an  action  for  injuries  to  a  bi- 
cycle rider  struck  by  a  street  car,  the  evidence 
showed  that  the  rider  went  on  or  near  the  track 
in  passing  a  wagon  standing  near  the  curb,  and 
the  proof  was  conflicting  whether  the  accident 
occurred  before  or  after  the  car  had  passed  the 
wagon,  an  instruction  that  the  car  had  the 
right  of  way  at  the  point  at  which  the  accident 


occurred,  and  that  if  the  motorman  was  pro- 
ceeding at  a  lawful  rate  of  speed,  and  plaintiff 
was  not  approaching  a  place  of  obvious  dan- 
ger, the  motorman  owed  no  duty  to  slow  down 
his  car,  covered  both  phases  of  the  case  and  left 
the  jury  to  determine  at  what  point  plaintiff 
was  injured,  rendering  it  proper  to  refuse  in- 
structions assuming  that  the  accident  did  not 
occur  until  after  the  car  had  passed  the  wagon. 
[Ed.  Note. — For  other  cases,  see  Triai,  Gent. 
Dig.  88  651-^9;    Dec.  Dig.  8  260.*] 

5.  Appeal  and  Ebbob  (8   1003*)— Vebdiot- 

conolubiveness. 

A  verdict  contrary  to  the  preponderance  of 
the  evidence,  but  supported  by  evidence,  render- 
ed on  proper  instructions,  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  8938^943;  Dec  Dig.  8 
1003.*1 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  Vivian  W.  O'Neill,  an  infant,  by 
her  next  friend,  against  the  Norfolk  &  Ports- 
mouth Traction  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

H.  W.  Anderson  and  J.  R  Tucker,  for 
plaintiff  in  error.  Jeffries,  Wolcott  &  Wol- 
cott,  for  defendant  In  error. 


BUCHANAN,  J.  Vivian  W.  O'Neill,  an  in- 
fant nine  years  of  age,  whilst  riding  on  a 
bicycle  on  Olney  road.  In  the  city  of  Norfolk, 
upon  which  was  operated  a  double  line  of 
street  railway  tracks,  was  injured  by  a  street 
car  of  the  Norfolk  &  Portsmouth  Traction 
Company.  To  recover  damages  therefor  she 
instituted  her  action,  by  her  next  friend,  in 
which  there  was  a  verdict  and  judgment  in 
her  favor.  To  that  Judgment  this  writ  of 
error  was  awarded. 

The  first  error  assigned  is  to  the  action  of 
the  court  in  expressing  an  opinion  as  to  its 
understanding  of  what  O'Brlan,  one  of  the 
plaintiff's  witnesses,  had  stated.  Another 
witness  was  asked  if  he  knew  whether  or  not 
the  car  which  inflicted  the  injury  rang  its 
gong  as  it  approached  the  place  of  the  acci- 
dent This  question  was  objected  to  upon  the 
ground  that  the  motonnan  was  under  no  ob- 
ligation to  ring  the  gong  unless  he  saw  that 
the  plaintiff  (who  was  riding  In  the  same 
direction  in  which  the  car  was  moving  and 
near  the  track)  was  going  to  get  in  front  of 
his  car,  and  that  O'Brian  had  not  stated,  as 
the  plaintiff  claimed  he  had,  that  in  going 
around  a  wagon  she  was  so  near  the  track  as 
to  be  in  danger  from  the  car.  The  court,  in 
ruling  upon  this  objection,  said,  in  substance, 
that  it  understood  the  witness  O'Brian  as 
plaintilTs  counsel  did,  and  overruled  the  ob- 
jection, but  expressly  told  the  jury  that  the 
court's  understanding  of  O'Brian's  evidence 
was  not  to  have  any  weight  with  them. 

While  it  might  have  been  better  to  have 
overruled  the  objection  without  expressing 
any  opinion  as  to  what  its  understanding  of 
O'Brian's  testimony  was,  clearly  no  prejudice 
resulted  to  the  defendant  from  the  court's  ac- 
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tlon,  since  it  plainly  appears  from  the  stenog- 
rapher's notes  of  the  evidence  that  O'Brlan 
testified  as  the  plaintlfiTs  counsel  and  the 
court  understood  him.  His  credibility  was, 
of  course,  for  the  Jury,  and  the  court  express- 
ed no  opinion  on  that  question. 

Neither  did  the  court  err  in  permitting  Dr. 
Woodward  and  Mr.  Miller  to  testify  as  to  a 
statement  made  by  the  motorman  after  the 
accident  in  reference  to  the  circumstances  at- 
tending it  That  evidence  was  admitted  as 
affecting  the  credibility  of  the  motorman's 
testimony,  and  not  as  an  admission  binding 
his  company,  and  the  jury  were  so  informed 
by  the  court 

The  plaintiff  offered  8  instructions,  all  of 
which  were  given.  The  defendant  offered  23, 
of  which  17  were  given.  The  action  of  the 
court  in  giving  those  asked  for  by  the  plain- 
tiff and  in  refusing  to  give  6  of  those  offered 
by  the  defendant  is  assigned  as  error;  but 
the  only  grounds  of  objection  to  the  action  of 
the  court  pointed  out  in  the  petition  apply  to 
instruction  No.  1  given  for  the  plaintiff,  and 
Instructions  L  and  M  of  the  defendant  re- 
fused by  the  court. 

The  objection  made  to  the  plaintiff's  In- 
struction No.  1  is  "not  as  to  the  contents  of 
the  instruction,  but  the  omission  from  it  of 
any  charge  as  to  contributory  negligence." 

That  Instruction  is  as  follows:  **The  court 
Instructs  the  jury  that  if  they  believe  from 
the  evidence  that,  Immediately  preceding  the 
injury  complained  of,  the  plaintiff  was  riding 
upon  and  along  Olney  road,  in  the  city  of 
Norfolk,  as  alleged  In  the  declaration,  and 
that  the  defendant's  car  was  approaching  her 
from  behind,  both  going  in  the  same  direc- 
tion, and  that  by  reason  of  a  wagon  standing 
near  the  curb  on  said  street  there  was  left  a 
narrow  space  between  said  wagon  and  the 
street  car  track,  and  that  the  motorman  of 
said  car  either  saw,  or  by  the  exercise  of  or- 
rdinary  care  ought  to  have  seen,  that  the 
plaintiff  was  about  to  ride  near  to  or  upon 
the  track  at  that  place  in  passing  said  wagon, 
and  that  she  would  be  in  danger  of  being  in- 
jured if  overtaken  by  the  car  at  that  place, 
it  was  the  duty  of  the  motorman  to  give  the 
plaintiff  timely  warning,  unless  he  saw  that 
his  approach  was  observed  by  her,  and  to  re- 
duce his  speed  to  a  point  sufficient  to  enable 
him  to  stop  his  car  if  it  became  necessary  to 
avoid  a  collision,  and  to  continue  to  run  at 
fauch  guarded  rate  of  speed  until  the  plaintiff 
reiiched  a  place  out  of  danger  of  a  collision 
with  said  car,  and  if  they  believe  from  the 
evidence  that  the  said  servants  of  the  defend- 
ant could  by  the  exercise  of  ordinary  care 
have  performed  their  duty  in  this  respect  in 
time  to  have  avoided  the  accident,  but  failed 
to  do  so,  and  that  as  a  direct  and  proximate 
result  of  such  failure  the  plaintiff  was  in- 
jured as  alleged  in  the  declaration,  they  must 
find  for  the  plaintiff." 

If  the  jury  believed  the  facts  hypothetical- 
ly  stated  in  that  instruction,  the  plaintiff 
watt  entitled  to  recover,  even  if  she  had  been 


guilty  of  negligence  in  going  on  mt  near  tc 
the  railway  track  in  passing  around  th* 
wagon.  She  had  the  right  to  go  upon  or  near 
the  track  in  passing  the  wagon,  and  it  was 
the  duty  of  the  motorman  to  warn  her  of  the 
approach  of  the  car,  if  there  was  danger  of 
running  her  down,  and  to  slow  down  his  car 
so  as  to  avoid  injuring  her  if  he  could  do  so 
in  the  exercise  of  reasonable  care  after  he 
saw,  or  ought  to  have  seen,  her  peril.  That 
is  all  that  the  instruction  required  of  him 
and  was  plainly  right.  See  Richmond  Trac- 
tion Co.  V.  Clarke,  101  Va.  382,  386-389,  43 
S.  E.  618,  and  authorities  cited. 

The  defendant's  instruction  L,  rejected  by 
the  court,  was  as  follows:  "The  court  iOr 
structs  the  jury  that  the  defendant's  car  had 
the  right  of  way  at  the  point  on  the  street  at 
which  this  accident  occurred,  and  if  you  be- 
lieve from  the  evidence  that  he  was  proceed- 
ing at  a  lawful  rate  of  speed,  and  that  the 
plaintiff,  as  he  approached  her,  was  riding  a 
bicycle  down  the  street  with  her  bicycle  un- 
der control,  and  far  enough  from  the  track 
for  the  car  to  pass  her  in  safety,  the  motor- 
man  owed  the  plaintiff  no  duty  to  slow  down 
or  stop  the  car." 

The  defendant's  instruction  M,  which  the 
court  also  refused  to  give,  was  substantially 
the  same  as  instruction  h,  as  stated  in  the 
petition. 

The  court  gave  the  defendant's  instruction 
O,  which  was  as  follows:  "The  court  in- 
structs the  jury  that  the  defendant's  car  had 
the  right  of  way  at  the  point  on  the  street  at 
which  this  accident  occurred,  and  if  you  be- 
lieve from  the  evidence  that  he  was  proceed- 
ing at  a  lawful  rate  of  speed,  and  that  the 
plaintiff,  as  he  approached  her,  was  riding  a 
bicycle  down  the  street  of  the  city,  with  hex 
bicycle  under  control,  and  far  enough  from 
the  track  for  the  car  to  pass  her  in  safety, 
and  was  not  approaching  a  place  of  obvious 
danger  of  her  turning  in  front  of  the  car, 
then  the  motorman  owed  her  no  duty  to  slow 
down  or  to  stop  the  car." 

The  objection  made  to  the  court's  action  in 
refusing  instructions  L  and  M  Is  that  in- 
struction O  assumes  tliat  the  accident  occur- 
red before  the  car  had  passed  the  delivery 
wagon  standing  near  the  track,  while  there 
was  evidence  tending  to  show  that  it  did  not 
occur  until  after  the  car  had  passed  the 
wagon,  which  latter  phase  of  the  case  was  in- 
tended to  be  cured  by  instructions  L  and  M. 

As  we  construe  instruction  O,  it  does  not 
assume  at  what  point  the  accident  occurred. 
It  covers  both  phases  of  the  case,  and  leaves 
the  jury  to  determine  at  what  point  the  plain- 
tiff was  injured. 

The  20  instructions  given  in  the  case  cov- 
ered every  aspect  of  it  and  some  of  them  two 
or  three  times,  and  submitted  the  case  to  the 
jury  as  favorably  to  the  defendant  as  it  was 
entitled  to  have  it  submitted. 
.  The  refusal  of  the  court  to  set  aside  the 
verdict  as  contrary  to  the  evidence  is  assign- 
ed as  error. 
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WithoQt  disciunlng  in  detail  the  evidence, 
which  is  conflicting,  we  are  of  opinion  that, 
while  the  preponderance  of  evidence  is  in  fa- 
vor of  the  defendant's  theory  of  the  case — 
that  the  plaintifTs  injury  was  caused  by  her 
losing  control  of  her  bicycle  and  falling 
against  and  under  the  car  as  it  passed  her — 
yet  there  is  sufficient  evidence  to  support  the 
verdict  of  the  Jury  that  the  accident  was  the 
result  of  the  defendant's  negligence.  This 
being  so,  and  there  being  no  error  in  the 
manner  in  which  the  case  was  submitted  to 
the  Jury  to  the  prejudice  of  the  defendant, 
the  judgment  of  the  tria^  court,  under  the 
well-settled  practice,  must  be  affirmed. 

Affirmed* 
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BROWN  V,  LYNCHBURG  NAT.  BANK. 

(Supreme  Court  of  Appeals  of  Virginia.     June 
10,  1909.) 

1.  Banks  and  Banking  (S  151*)— Relation 
Between  Depositor  and  Bank-Obliqa- 
TioN  OF  Depositor. 

A  bank  depositor  must  examine  within  a 
reasonable  time  and  with  ordinary  care  the  ac- 
count rendered  in  the  passbook  and  the  vouchers 
returned  by  the  bank  to  him,  and  report  any 
error   discovered    with  put    unreasonable    delay. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {§  300,  301,  345;  Dec 
Dig.  I  151.*] 

2.  Banks  and  Banking  (S$  119,  138*)— Re- 
lation OF  Bank  to  Depo&utor— Obliga- 
tions of  Bank. 

A  bank  is  the  debtor  of  the  depositor  and 
must  keep  careful  and  faithful  accounts  with 
the  depositor,  scrutinize  checks,  and  exercise 
proper  care  and  skill  to  prevent  or  discover 
fraud. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  289,  398-404;  Dec.  Dig. 
i§  119.  138.*] 

3.  Banks  and  Banking  (f  112*)— Fraud  of 
Bank  Employ^. 

An  employ 6  of  a  bank  In  the  perpetration 
of  a  fraud  on  a  depositor  is  not  the  agent  of  the 
bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  271,  272;  Dec  Dig.  f 
112.*! 

4.  Banks  and  Banking  ($  154*)  —  Miscon- 
duct OF  ElCFLOrt— LlABILITT  OF  BaNK  TO 

Depositor. 

Whether  a  bank  was  liable  to  a  depositor 
for  loss  resulting  from  the  fraud  of  employ^i  of 
the  bank  in  making  false  entries  against  the  ac- 
count of  the  depositor,  notwithstanding  his  fail- 
ure for  about  three  years  to  discover  the  fraud, 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  |  154.*] 

Error  to  Corporation  Court  of  Lynchburg. 

Action  by  J.  Thompson  Brown  against  the 
Lynchburg  National  Bank.  There  was  judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed  and  rendered. 


Harrison  &  Long,  for  plaintiff  In  error. 
Wilson  &  Manson  and  Lee  &  Howard,  for  de- 
fendant in  error. 

KEITH,  P.  The  plaintiff  in  error  brought 
this  action  to  recover  a  balance  alleged  to  be 
due  him  on  a  deposit  account  by  the  Lynch- 
burg National  Bank  of  $3,066.20.  The  bank 
denied  its  liability,  except  for  the  sum  of 
$139.90,  whkh  amount  it  tendered,  and  as 
to  the  residue  issue  was  joined  upon  the  plea 
of  non  assumpsit  The  defendant  in  error 
demurred  to  the  evidence,  and,  the  verdict  of 
the  jury  having  been  rendered,  the  court 
entered  judgment  for  the  defendant,  and  the 
case  is  before  us  upon  a  writ  of  error  award- 
ed Brown. 

The  evidence  tends  to  prove:  That  the 
plaintiff  in  error  had  been  for  many  years 
a  depositor  with  the  defendant  bcuik;  that 
beginning  with  August,  1900,  and  continu- 
ing until  December,  1903,  an  employ 6  or  em- 
ployes of  the  bank,  from  time  to  time,  em- 
beezled  the  funds  of  the  bank  and  fraud- 
ulently entered  the  amounts  so  taken  against 
the  account  of  plaintiff  in  error.  It  was  the 
custom  of  the  bank  to  render  monthly  to 
plaintiff  in  error  a  statement  of  his  ac- 
count, consisting  of  his  canceled  checks  for 
the  past  month,  a  machine-made  slip,  rep- 
resented to  contain  a  list  of  these  checks, 
and  a  statement  showing  the  totals  of  debits 
and  credits,  and  the  balance  to  the  credit  of 
plaintiff  in  error.  Brown  did  not  keep  a 
passbook,  but  relied  solely  on  these  state- 
ments rendered  by  the  bank.  His  examina- 
tion of  these  statements  conslBted  of  seeing 
that  his  checks  as  drawn  were  returned  to 
him  as  vouchers,  that  his  signature  to  the 
checks  was  genuine,  and  that  the  checks  re- 
turned corresponded  with  the  stubs  from 
which  they  were  taken,  and  by  verifying  the 
total  debits  and  credits.  He  did  not  check 
the  individual  checks  with  the  items  on  the 
machine-made  list  of  checks,  but  assumed 
that  the  machine-made  list  of  checks  cor- 
responded with  the  checks  returned  with  It 
and  correctly  represented  his  withdrawals 
from  the  bank,  and  he  did  not  examine  it  to 
see  if  it  contained  any  item  of  charge  against 
his  account  not  represented  by  a  check.  In 
the  method  of  examination  he  pursued,  he 
discovered  nothing  about  the  statements  of 
his  account  returned  to  him  which  put  him 
upon  notice  of  any  wrongdoing  until  about 
the  middle  of  November,  1903,  wh^d  he  re- 
ceived notice  of  an  overcheck.  He  had  re- 
ceived frequently  within  the  past  three  years 
notices  of  overchecks,  but  had  assumed  that 
the  bank  was  keeping  his  account  honestly 
and  correctly.  At  the  time  mentioned,  how- 
ever, November,  1903,  the  amount  of  the 
overcheck  attracted  his  attention,  and  he 
called  for  his  checks  for  the  current  month 
of  November  to  be  sent  to  him,  and  upon  re- 
ceiving them  he  made  a  critical  examina- 


•For  ether  eases  see  same  topio  and  section  NUMBER  in  Deo.  ft  Am.  Diss.  1907  to  data,  ft  Raportar  Indasaa 
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tion,  checking  np  each  check  with  the  ma- 
chine-made llfit  of  checks,  and  discovered  that 
the  checks  returned  did  not  correspond  with 
that  list,  that  the  list  contained  more  items 
than  there  were  checks,  and  that  apparent- 
ly some  of  his  checks  had  been  used  as  a 
basis  of  charge  against  his  account  more 
than  once.  For  example,  the  machine-made 
list  of  checks  contained  two  items  of  $33 
and  two  of  $23.75,  though  he  had  only  drawn 
one  check  for  each  of  these  amounts.  He 
proceeded  to  examine  his  account  for  sev- 
eral years  back,  and  discovered  that  false  en- 
tries had  been  systematically  made  from 
month  to  month,  extending  from  August, 
1900;  the  false  entry  always  corresponding 
in  amount  with  some  check  drawn  by  him. 
The  sums  thus  withdrawn  from  the  funds 
of  the  bank  and  fraudulently  charged  against 
his  account  amounted,  with  interest,  to 
about  $3,000.  The  president  of  the  bank  ad- 
mitted that  this  money  had  been  stolen  by 
some  agent  or  employ^  of  the  bank. 

It  Is  difficult  to  conceive  of  a  fraud  more 
easy  of  detection  than  the  one  under  inves- 
tigation. As  soon  as  a  comparison  was  made 
by  plaintiff  in  error  between  the  machine- 
made  slip  and  the  checks  which  he  had 
drawn,  the  fraud  was  discovered,  and  yet 
plaintiff  in  error  had  for  three  years  ac- 
cepted the  bank's  statements  without  ques- 
tion. If  upon  this  evidence  the  case  had 
been  submitted  to  the  Jury,  and  It  had  found 
a  verdict  for  the  defendant,  it  could  not  have 
been  disturbed. 

As  was  said  by  this  court  In  Bank  of  Rich- 
mond V.  Richmond  Electric  Company,  106  Va. 
347,  56  S.  B.  152:  "A  bank  depositor  Is  under 
obligations  to  the  bank  to  examine  within  a 
reasonable  time  and  with  ordinary  care  the 
account  rendered  in  the  passbook  and  the 
vouchers  returned  by  the  bank  to  him,  and 
to  report  any  errors  discovered  without  un- 
reasonable delay.  The  examination  need  not 
i>e  so  minute  as  to  exclude  any  possibility  of 
error,  but  it  should  be  made  in  good  faith 
and  with  ordinary  diligence,  and  such  care 
should  be  used  as  is  required  by  the  circum- 
stances of  the  particular  case." 

In  Leather  Manufacturers*  Bank  v.  Mor- 
gan, 117  U.  S.  96,  6  Sup.  Ct  657,  29  L.  Ed. 
811,  a  like  doctrine  is  announced.  In  that 
case,  '*the  main  dispute,"  said  Mr.  Justice 
Harlan,  **ls  as  to  the  right  of  the  depositor 
to  question  the  account  rendered  by  the  bank, 
so  far  as  it  charges  him  with  certain  checks 
which  he  signed,  but  which,  before  payment, 
were  materially  altered  by  his  clerk,  without 
his  knowledge  or  assent"  The  facts  of  that 
case  are  as  follows:  Berlin  was  the  confiden- 
tial clerk  of  Cooper  from  January,  1878,  to 
March,  1881,  and  had  the  entire  management 
of  his  office,  kept  his  books,  and  had  full 
charge  of  Cooper's  account,  as  agent  of  Ash- 
burner  &  Co.,  with  the  bank.  With  the  full 
knowledge  of  Cooper,  Berlin  filled  up  all 
checks  drawn  upon  that  account,  entering  on 
die  stub  of  the  checkbook  the  date  and  amount 


of  each  check,  the  name  of  the  payee  and  the 
purpose  for  which  it  was  drawn.  Pursuant 
to  Cooper's  instructions,  •  or  in  the  regular 
course  of  business,  he  filled  certain  checks 
between  September  11,  1880,  and  Fiebruary 
13,  1881,  which,  being  signed  by  Cooper  and 
delivered  to  him,  were  altered  by  Berlin  be- 
fore they  were  taken  from  the  office.  The 
teller  of  the  bank  testified  that  the  checks, 
when  presented  by  Berlin,  were  always  care- 
tfully  examined  by  him  as  to  signature, 
amount,  date,  and  Indorsement,  and  that 
there  was  nothing  about  the  checks  to  excite 
suspicion  or  to  suggest  alteraticHi  or  erasure. 
Upon  the  checks  so  altered,  Berlin  received 
from  the  bank  the  full  raised  amount,  out  of 
which  he  paid  to  Cooper  or  to  his  use  the 
several  amounts  for  which  they  were  origi- 
nally drawn,  and  appropriated  the  balance 
to  the  discharge  of  gambling  debts  which  he 
had  contracted.  The  entries  in  the  check- 
book were  made  by  Berlin  and  were  correct, 
but  he  forced  the  footings  of  the  stubs  by 
making  false  additions  equal  to  the  luicrease 
of  the  altered  checks.  Cooper's  passbook 
was  written  up  at  the  bank  in  October,  1880, 
November,  1880,  and  January,  1881,  and  bal- 
ances struck  showing  the  amounts  to  his 
credit  on  those  dates.  Upon  each  occasion 
the  book  was  returned  with  all  checks  that 
had  been  paid  subsequent  to  the  previous 
balancing,  including  the  altered  checks. 
Across  the  face  of  the  passbook  on  the  first 
balancing  was  written,  "62  vouchers  return- 
ed," on  the  second  "79  vouchers  returned," 
and  on  the  last  "66  vouchers  returned." 
Each  time  the  passbook  was  returned  with 
the  vouchers,  Berlin  destroyed  such  of  the 
checks  as  he  had  altered.  Berlin  stated  that 
Cooper  was  in  the  habit  of  examining  his 
checkbook  from  time  to  time,  and  it  Is  dear 
that  the  latter  knew  of  these  balancings*  for 
he  testifies  that  his  account  with  the  bank 
was  balanced  from  time  to  time,  which  was 
done  by  the  bank  writing  up  the  passbook 
and  returning  the  checks  that  had  been  paid 
by  it;  that  when  the  passbook  was  so  re- 
turned It  went  to  the  clerk,  Berlin,  who  then 
balanced  the  checkbook,  that  being  one  of 
the  duties  imposed  upon  him;  that  witness 
took  no  part  in  such  balancings,  but  Berlin 
generally  showed  him  the  vouchers  that  were 
returned,  because  he  liked  to  look  at  them, 
but  he  never  gave  Berlin  any  particular  in- 
structions so  to  do.  Cooper  testified,  also, 
that  he  was  in  the  habit  of  looking  over  his 
checkbook  and  keeping  track  of  the  balance, 
and  that  when  he  asked  Berlin  as  to  the 
balance  his  answer  agreed  with  about  what 
he  supposed  was  In  tjfie  bank.  He  also  knew 
the  object  of  such  balancings,  for  he  testified 
that  he  had  been  a  dealer  with  the  bank  for 
upwards^  of  18  years,  and  that  he  knew  It 
was  its  custom,  as  well  as  the  custom  of  all 
banks,  to  balance  at  intervals  the  passbooks 
of  its  depositors  and  to  return  the  same 
when  balanced,  accompanied  by  the  checks 
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drawn  by  the  depositor  and  charged  to  the 
account,  as  the  vouchers  of  the  bank  for 
such  payments.  Cooper  states  that  the  for- 
geries were  discovered  by  him  about  the  1st 
or  2d  day  of  March,  1881.  Berlin  having 
stayed  away  from  the  office  for  a  day,  he 
compared  his  passbook  with  the  stubs  of  the 
checkbook,  and  ascertained  that  a  certain 
number  of  checks  appearing  on  the  stubs 
were  not  charged  against  him  in  his  pass- 
book, and  did  not  appear  to  have  been  .re- 
turned by  the  bank,  while  others  which  ap- 
t)eared  on  the  passbook  to  have  been  charg- 
ed against  and  returned  to  him  did  not  ap- 
pear by  the  stub  of  the  checkbook  to  have 
ever  been  drawn.  Thereupon  he  sent  his 
passbook  to  the  bank  to  be  balanced,  and  it 
was  balanced  on  March  2,  1881.  Cooper  ad- 
mits that  if  on  any  of  the  several  balancings 
he  had  made  such  examination  of  his  check- 
book and  passbook  as  was  done  on  March  1, 
1881,  he  would  have  easily  discovered  that  his 
account  had  been  charged  with  altered  checks, 
and  that  for  the  previous  5  or  10  years  he 
knew  of  various  means  adopted  by  bankers 
and  merchants  to  prevent  the  raising  or  alter- 
ation of  checks,  but  he  had  not  employed  or 
used  any  of  them.  Upon  one  occasion,  the 
date  not  given,  he  discovered  by  adding  up  the 
footings  of  the  checkbook  an  error,  and  spoke 
to  Berlin  about  it  The  latter  having  replied 
that  it  was  very  seldom  he  was  caught  in  a 
mistake,  Cooper  believed  him  and  looked  no 
further  into  the  matter. 

Upon  this  evidence  the  circuit  court  di- 
rected a  verdict  for  the  plaintiffs,  and  the 
case  was  carried  to  the  Supreme  Court  of 
the  United  States  upon  a  writ  of  error.  Mr, 
Justice  Harlan,  in  his  opinion,  fully  discuss- 
es the  authorities,  and  the  result  of  his  in- 
vestigation is  stated  in  the  syllabus  as  fol- 
lows: "When  a  bank  depositor  sends  his 
passbook  to  the  bank  to  be  written  up.  It  is 
his  duty  upon  its  return,  either  in  person  or 
by  duly  authorized  agent,  to  examine  the  ac- 
count and  vouchers  returned  within  a  rea- 
sonable time,  and  give  to  the  bank  timely 
notice  of  any  objections  thereto.  If  he  fails 
to  do  so,  be  may  be  estopped  from  question- 
ing the  conclusiveness  of  the  account.  If  the 
examination  is  made  by  an  agent,  it  must  be 
done  in  good  faith  and  with  ordinary  dili- 
gence; and,  where  such  agent  himself  com- 
mits forgeries  which  mislead  the  bank  and 
injure  the  depositor,  the  latter  is  not  pro- 
tected, in  the  absence  of  at  least  reasonable 
diligence  in  supervising  the  conduct  of  the 
agent.  In  this  case  it  was  error  to  direct  a 
verdict  for  the  plaintiffs,  as  the  questions 
whether  the  depositor  is  estopped,  whether 
the  bank  exercised  due  caution  before  paying 
the  altered  checks,  and  whether  a  certain 
check  was  indorsed  in  blank  or  for  deposit, 
are  for  the  Jury."  Justice  Harlan  concludes 
his  opinion  as  follows:  "It  results  from 
what  has  been  said  that  the  court  erred  in 
peremptorily  Instructing  the  Jury  to  find  for 


the  plaintiffs.  Both  causes  of  action  are 
peculiarly  for  a  jury  to  determine,  nnder 
such  Instructions  as  may  be  consistent  with 
the  principles  announced  in  this  opinion. 
Whether  the  plaintiffs  are  estopped  by  the 
negligence  of  their  representative  to  dispute 
the  correctness  of  the  account  as  rendered  by 
the  bank  from  time  to  time  is,  in  view  of  all 
the  circumstances  of  this  case,  a  mixed  ques- 
tion of  law  and  fact.  As  there  is,  under  the 
evidence,  fair  ground  for  controversy  as  to 
whether  the  officers  of  the  bank  exercised 
due  caution  before  paying  the  altered  checks, 
and  whether  the  depositor  omitted,  to  the 
injury  of  the  bank,  to  do  what  ordinary  care 
and  prudence  required  of  hlu[i,  it  was  not 
proper  to  withdraw  the  case  from  the  jury." 

In  the  case  of  Brown  v.  Bank,  the  bank 
demurred  to  the  evidence,  and  the  judgment 
upon  the  demurrer  was  rendered  in  its  fa- 
vor. Here,  too,  as  in  the  case  of  Bank  v* 
Morgan,  the  cause  of  action  was  one  pecul- 
iarly for  the  jury  to  determine,  and  we  think 
that  the  court  erred  in  taking  it  from  the 
jury. 

It  is  true  that  the  fraud  was  perpetrated 
in  this  case  in  a  very  crude  and  simple  man- 
ner. It  is  not  a  case  of  forgery,  which  If 
cleverly  performed  is  difficult  of  detection, 
but  consisted  merely  in  making  a  double 
charge  for  the  amount  represented  by  a  sin- 
gle check,  which  could  have  been  detected, 
as  the  petition  for  the  writ  of  error  admits, 
by  adding  up  the  amounts  on  the  stubs  of  the 
checkbook  and  comparing  the  total  with  the 
total  shown  on  the  statement  of  "checks  as 
per  list."  As  a  matter  of  fact,  as  soon  as 
plaintiff  in  error  did  this,  the  fraud  was  dis- 
covered. But,  on  the  other  hand.  It  is  to  be 
remembered  that  the  bank  is  the  debtor  of 
the  depositor,  and  that  it  is  under  obligation 
to  keep  careful  and  faithful  accounts  with 
its  depositors,  to  scrutinize  checks,  and  to 
exercise  proper  care  and  skill  to  prevent  or 
to  discover  fraud. 

It  is  true  that  the  employ^  of  the  bank.  In 
the  perpetration  of  a  fraud  upon  a  depositor, 
is  not  the  agent  of  the  bank;  but  in  this 
case,  for  three  years,  one  or  more  employ^ 
of  the  bank  had  engaged  in  systematically 
defrauding  the  plaintiff  in  error,  and  In  the 
concealment  of  those  frauds  by  making  and 
rendering  false  accounts. 

The  court  is  of  opinion  that  looking  to  the 
long  course  of  dealing  between  the  parties, 
the  numerous  occasions  upon  which  the  mon- 
ey of  the  bank  had  been  abstracted  and 
charged  to  the  account  of  plaintiff  in  error, 
to  the  monthly  accounts  (more  than  30  in 
number)  rendered  by  the  bank  to  plaintiff  in 
error  through  its  employes,  to  the  probabili- 
ty that  such  fraudulent  practices  could  not 
have  been  perpetrated  and  successfully  con- 
cealed through  so  long  a  period  unless  par- 
ticipated in  by  more  than  one  of  the  em- 
ployes of  the  bank,  and  regard  being  had  to 
the  relations  which  exist  between  a  baiUc 


Va.) 


THOMPSON  V.  NORFOLK  &  P.  TRACTION  CO. 


953 


and  its  depositors,  and  to  the  reciprocal  du- 
ties owing  from  one  to  the  other,  it  was  a 
<;ase  for  a  jury  to  determine,  nnder  proper 
instrnctions  from  the  coart 

The  Judgment  of  the  corporation  court 
must  therefore  be  reversed,  and  this  court 
will  proceed  to  enter  such  Judgment  as  that 
court  should  have  rendered* 

Reversed. 

tl09  Va.  733) 

THOMPSON  V.  NORFOLK  &  P.  TRACTION 
CO. 

<Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1909.) 

1.  Cabbiebs  (§S  a20,  347*)— INJUBIES  to  Pas- 

aBNGEBS— StBBET    CaB9— TIHE   TO    AXIQHT— 
NsOLIOEf^CE-j-QUESTION  FOB  JUBY. 

In  an  action  for  injuries  to  a  street  car 
passenger  as  she  was  attempting  to  alight, 
whether  defendant's  alleged  premature  starting 
of  the  car  before  plaintiff  had  time  to  alight,  or 
plaintiff's  alleged  negligence  in  attempting  to 
alight  before  the  car  stopped,  was  the  proximate 
cause  of  the  accident,  held  for  the  jury. 

[Eii.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  H  320,  347.*] 

2.  New  Tbial  (8  72*)— Vebdict— Vacation. 

A  verdict  should  not  be  disturbed  even  by 
the  trial  court,  unless  plainly  against  the  weight 
of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  146-148;   Dec.  Dig.  §  72.*1 

8.  New  Tbial  (J  72*)— Vebdiot— Weight  of 

Evidence. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger,  the  evidence  was  amply  sufficient 
to  sustain  a  finding  either  way  that  plaintiff 
alighted  before  the  car  stopped,  or  that  the  car 
started  prematurely  before  plaintiff  had  time 
to  alight,  a  verdict  for  plaintiff,  accepting  the 
latter  alternative,  should  not  have  been  set 
aside  as  against  the  weight  of  the  evidence, 
under  the  rule  that  to  warrant  a  new  trial, 
where  the  evidence  is  conflicting,  the  evidence 
must  be  insufficient  to  warrant  the  finding. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  146-148;   Dec  Dig.  S  72.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Virginia  D.  Thompson  against 
the  Norfolk  &  Portsmouth  Traction  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed,  with  directions. 

Ed.  R.  Baird,  Jr.,  for  plaintiff  in  error. 
W.  H.  Venable  and  H.  W.  Anderson,  for 
defendant  In  error. 

KEITH,  P.  Mrs.  Virginia  D.  Thompson 
brought  suit  In  the  court  of  law  and  chan- 
cery of  the  city  of  Norfolk  to  recover  dam- 
ages for  injuries  received  by  reason  of  the 
negligence  of  the  Norfolk  &  Portsmouth 
Traction  Company.  Upon  the  trial  the  Jury 
found  a  verdict  In  her  favor  for  $3,000, 
which  the  court  set  aside,  and  at  a  subse- 
quent trial,  neither  party  offering  any  testi- 
mony, a  Judgment  was  entered  for  the  de- 
fendant.    The  record  of  the  first  trial   is 


preserved  by  proper  bills  of  exceptions,  and 
the  case  is  before  us  upon  a  writ  of  error.   . 

Mrs.  Thompson  was  a  passenger  on  a  car 
of  the  Norfolk  &  Portsmouth  Traction  Com- 
pany, and  her  account  of  the  occurrence  is 
that :  She  rang  the  bell  to  stop  the  car,  in- 
tending to  alight  at  Madison  street,  but  her 
signal  was  not  obeyed,  and  she  waved  her 
hand  to  the  conductor,  and  the  car  was 
brought  to  a  standstill.  She  arose  from  her 
seat  while  the  car  was  in  motion  and  had 
gotten  to  the  door  when  the  car  stopped, 
and  she  then  stepped  upon  the  platform. 
Tliere  was  at  the  time  no  one  upon  the  plat- 
form but  herself  and  the  conductor.  Her 
statement  of  what  then  occurred  is  as  fol- 
lows: "I  was  holding  onto  the  rail  that 
goes  down  from  the  car,  and  I  had  hold  of  this 
with  my  right  hand,  and  in  attempting  to 
alight  from  the  car  on  the  street  I  had  one 
foot-— say  the  platform  is  here,  in  attempt- 
ing to  put  the  other  foot  on  the  street,  the 
car  threw  me  suddenly,  and  it  broke  this 
arm,  but  I  did  not  know  It  was  hurt'*  She 
then  goes  on  to  describe  with  more  particu- 
larity the  injuries  which  she  received,  with 
respect  to  which  it  Is  sufllcient  to  say  that 
they  were  of  such  a  character  that  we  are 
unable  to  say  that  the  verdict  was  excessive 
In  amount 

Her  statement  is  corroborated  by  the  testi- 
mony of  her  granddaughter,  a  child  10  years 
of  age,  but  who  was  not  objected  to  as  a 
witness.  Mr.  and  Mrs.  Childress  also  testi- 
fy that  they  saw  Mrs.  Thompson  come  out  on 
the  end  of  the  car,  that  she  had  hold  of  the 
railing  and  was  about  to  step  off,  and  Just 
before  she  got  her  other  foot  upon  the  ground 
the  car  started  and  threw  her. 

Five  disinterested  witnesses,  who  were  pas- 
sengers upon  the  car  at  the  time  of  the  ac- 
cident, testify  in  behalf  of  the  defendant 
company.  Their  testimony  is  in  conflict  with 
that  of  the  plaintiff  In  error. 

There  was  no  exception  taken  to  the  In- 
structions given  by  the  court  to  the  Jury. 
The  question  for  decision  therefore  is  purely 
one  of  fact 

It  is  true  that  the  case  does  not  come  be- 
fore us  as  upon  a  demurrer  to  evidence,  and 
that,  as  was  said  by  this  court  in  Chapman 
V.  Virginia  Real  Estate  Company,  96  Va. 
188,  31  S.  B.  74,  when  the  Judge  who  presid- 
ed at  the  trial  is  dissatisfied  with  the  ver- 
dict and  grants  a  new  trial,  some  latitude 
must  be  allowed  to  his  discretion.  It  is  also 
true,  as  was  said  In  Marshall  v.  Valley  R. 
Co.,  97  Va.  654,  34  S.  E.  455,  while  approv- 
ing Chapman  v.  Va.  Real  Estate  Co.,  supra, 
that  "the  verdict  of  a  Jury,  however.  Is  en- 
titled to  great  respect,  and  should  not  be 
disturbed,  even  by  the  trial  court,  unless 
plainly  against  the  weight  of  the  evidence." 

This  case  seems  to  be  very  similar  to  that 
of  Morien  v.  Norfolk  &  Atlantic  Terminal 
Co.,   102  Va.   622,  46   S.  B.  907,  in  which 
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Judge  Harrison  sayti:  •The  contention  of 
•the  defendant  company  is  that  the  injury 
sustained  by  the  plaintiff  was  the  result  of 
her  own  negligence  in  alighting  from  the  car 
while  it  was  in  motion  and  slowing  down 
to  stop.  The  clearly  defined  Issue  of  fact 
therefore  submitted  to  the  Jury  was,  had 
the  car  stopped,  or  was  It  still  moving,  when 
the  plaintiff  attempted  to  alight?  The  evi- 
dence on  behalf  of  the  plaintiff,  if  the  jury 
believed  it,  fully  sustained  her  contention 
that  the  car  had  stopped,  and  the  evidence 
of  the  defendant  was  ample,  if  the  jury  be- 
lieved that,  to  sustain  its  contention  that 
the  car  was  still  in  motion  when  the  plaintiff 
attempted  to  alight  The  jury  accepted  as 
true  the  evidence  on  behalf  of  the  plaintiff 
and  returned  a  verdict  in  accordance  there- 
with." 

In  Virginia  Fire  &  Marine  Ins.  Oo.  v. 
Hogue,  105  Ya.  355,  54  S.  E.  8,  Judge  Card- 
well,  speaking  for  the  court,  says:  "There 
is  nothing  better  settled  in  this  jurisdiction 
than  that  the  credibility  of  witnesses  and 
the  weight  to  be  given  to  their  evidence  in 
a  particular  case  are  properly  to  be  deter- 
mined by  the  Jury.  •  •  •  The  mere  fact 
that  the  court  doubts  the  correctness  of  the 
verdict,  or  if  on  the  Jury  would  have  render- 
ed a  different  verdict,  will  not  be  sufficient 
to  justify  setting  aside  the  verdict  found  by 
the  jury.  To  warrant  a  new  trial  in  cases 
where  the  evidence  is  conflicting,  the  evi- 
dence must  be  insufficient  to  warrant  the 
finding  of  the  Jury." 

We  are  of  opinion  that  the  court  of  law 
and  chancery  should  be  roTersed,  and  this 
court  will  proceed  to  enter  a  Judgment  in 
accordance  with  this  opinion* 

Reversed. 

a09  Va.  689) 

CITIZENS'   BANK  OF  NORFOLK   T. 
SCHWARZSCHILD  &  SULZ- 
BERGER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     June 
10,  1909.) 

Payment   (§    85*)--Payment   by    Mistakk— 
Recoveby. 

Where  a  btmk  paid  certain  coupons  payable 
to  bearer  at  its  banking  house  on  surrender  of 
the  coupons  under  the  mistaken  belief  that  the 
debtor  had  money  in  the  bank  available  for  the 
purpose,  the  bank  could  not  recover  the  money 
80  paid. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  |§  272-281 ;    Dec,  Dig.  §  85.*J 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Action  by  the  Citizens*  Bank  of  Norfolk 
against  the  Schwarzschild  &  Sulzberger  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

A.  B.  Seldner,  for  appellant  Tobert  W. 
Shultlce,  for  appellee. 


BUCHANAN,  J.  This  Is  an  action  of  as- 
sumpsit to  recover  money  paid  by  the  plain- 
tiff under  an  alleged  mistake  of  fact  Upon 
the  issue  of  nonassumpsit,  the  whole  mat- 
ter of  law  and  fact  was  submitted  to  the 
court  and  a  judgment  rendered  in  favor  of 
the  defendant 

The  material  facts  of  the  case  are  that  on 
the  4th  day  of  November,  1907,  the  defend- 
ants, the  Schwarzschild  &  Sulzberger  Com- 
pany, a  corporation,  presented  through  the 
Norfolk  National  Bank  of  Norfolk  for  pay- 
ment 15  coupons  of  $70  each,  due  on  the 
1st  .day  of  that  month,  taken  from  bonds  held 
by  the  defendant  The  bonds  from  which 
the  coupons  were  taken  were  Issued  by  the 
Jamestown  Hotel  Corporation  and  held  by 
the  defendant  The  coupons  wqre  in  the 
following  words: 
"*70.00. 

"The  Jamestown  Hotel  Corporation  will 
pay  to  bearer,  at  the  Citizens'  Bank  of  Nor- 
folk, Virginia,  upon  surrender  of  this  cou- 
pon, seventy  dollars  in  gold  coin  of  the 
United  States,  on  the  first  day  of  November, 
A.  D.,  1907,  for  one  year's  interest  then  due 
on  its  bond.  No.  1. 

"Chas   M.  Barnett,  Treasurer.*' 

At  the  time  the  coupons  were  presented 
for  payment  at  the  plaintiff  bank,  the  James- 
town Hotel  Corporation,  the  maker  thereof, 
had  on  deposit  with  the  plaintiff  the  sum  of 
$1,898.97 ;  but  on  the  16th  day  of  the  preced- 
ing month  an  execution  creditor  of  the  hotel 
corporation  whose  Judgment  amounted  to 
more  than  $14,000  caused  a  summons  on  sug- 
gestion to  be  served  upon  the  plaintiff  bank. 
When  the  summons  was  served  upon  the 
president  of  the  plaintiff  bank,  he  notified 
the  other  officers  of  the  bank  and  the  book- 
keeper in  charge  of  the  account  not  to  pay 
out  any  part  thereof  except  by  order  of  the 
court  Subsequently,  and  before  the  coupons 
in  question  were  paid,  the  existing  account 
of  the  hotel  corporation  which  had  been 
garnished  in  the  hands  of  the  plaintiff  was 
transferred  from  the  active  ledger  of  the 
bank  to  the  inactive  department  and  marked 
"Corp.,"  and  a  new  account  opened  with  the 
hotel  corporation,  then  in  a  failing  condi- 
tion and  being  operated  under  the  direction 
of  the  court.  When  the  coupons  were  pre- 
sented for  payment,  the  plaintiff  bank  had 
changed  its  clerks  and  a  new  clerk  misread 
the  word  "Corp."  for  "coupons,"  and,"  think- 
ing that  the  hotel  corporation's  account  mark- 
ed "Corp."  was  set  apart  for  the  payment  of 
coupons,  as  the  bank's  habit  was,  paid  them 
and  charged  them  to  that  account  The  mis- 
take was  not  known  until  some  two  weeks 
afterwards,  when  the  president  of  the  plain- 
tiff bank,  in  looking  over  the  hotel  corpora- 
tion's account  to  ascertain  the  amount  to 
its  credit  when  the  summons  on  suggestion 
was  served  upon  him,  discovered  It  The 
plaintiff  bank  at  once  notified  the  defendant 
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«f  tbe  mistake,  offered  to  return  the  coupons, 
and  requested  repayment  which  after  some 
months  of  correspondence  was  refused.  The 
plaintiff  bank  was  compelled  to  pay  the 
whole  $l,8da97  in  its  hands  when  garnished 
to  the  execution  creditor,  and  will  lose  the 
$1,060  paid  the  defendant,  unless  it  can  re- 
cover it  from  the  defendant,  as  the  hotel 
corporation  is  insolvent 

The  general  rule  is  that  money  paid  under 
a  mistake  of  fact  may  be  recovered;  but 
the  payment  of  a  check  or  note  by  a  bank 
upon  which  it  is  drawn  or  at  which  it  is 
made  payable  under  the  mistaken  belief  that 
the  drawer  of  the  check  or  the  maker  of  the 
note  has  sufficient  funds  to  his  credit  to 
pay  the  check  or  note  seems  to  be  an  excep- 
tion to  the  general  rule.  The  cases  do  not 
seem  to  be  entirely  agreed  upon  what  prin- 
ciple this  exception  is  based,  but  the  great 
if  not  the  overwhelming  weight  of  authority 
maintains  this  exception  to  the  general  rule. 
Some  place  it  upon  the  ground  that  there  Is 
no  privity  between  the  holder  of  the  check 
or  note  and  the  bank;  others  upon  the 
ground  that  since  the  bank  always  has  the 
means  of  knowing  the  state  of  the  depositor's 
account  by  simply  looking  at  its  own  books, 
the  payment  is  not  a  payment  by  mistake 
within  the  meaning  of  the  legal  rule  which 
permits  a  recovery;  others  still  place  their 
decision  upon  both  grounds. 

In  Bank  v.  Hull,  Dud.  259,  one  of  the 
earliest  American  cases  that  we  have  found, 
the  Supreme  Court  of  South  Carolina  said 
that:  **The  question  was  one  to  be  decided 
rather  upon  authority  than  general  reasoning 
on  the  subject  No  part  of  a  commercial 
community  is  more  interested  in  commer- 
cial usages  than  banks,  and  they  cannot  com- 
plain when  they  are  required  to  strictly 
conform  to  them.  They  cannot  always  guard 
against  fraud  and  imposition,  but  they  may 
against  mistakes  depending  on  an  inspection 
of  their  own  books  and  accounts.  •  •  * 
They  accepted  and  paid  the  check  presented 
by  the  defendant  for  and  on  account  of  Hep- 
ton,  the  drawer,  whose  money  they  kept  for 
bis  convenience  and  accommodation.  The 
privity  of  contract  was  between  them  and 
their  customer,  Hepton,  and  not  between 
them  and  one  who  may  have  happened  in  the 
course  of  dealing  to  present  a  check  drawn 
by  Hepton." 

In  First  National  Bank  v.  Burkham,  32 
Mich.  328,  331,  Judge  Cooley  said  in  discuss- 
ing this  question:  "But  we  think  It  would 
be  an  exceedingly  unsafe  doctrine  in  commer- 
cial law  that  one  who  has  discounted  a  bill 
in  good  faith  and  received  in  its  payment  the 
strongest  possible  assurance  that  it  was 
drawn  with  proper  authority  should  after- 
ward hold  the  money  subject  to  such  a  show- 
ing as  the  drawee  might  be  able  to  make  as 
to  the  influences  operating  upon  his  mind  to 
Induce  him  to  make  payment  The  beauty 
and  value  of  the  rules  governing  commercial 
paper  consist  in  their  perfect  certainty  and 


reliability.  They  would  be  worse  than 
less  if  the  ultimate  responsibility  for  such 
paper  as  between  payee  and  drawee,  both 
acting  In  good  faith,  could  be  made  to  de- 
pend upon  the  motive  which  influenced  the 
latter  to  honor  the  paper." 

In  Oddle  v.  National  City  Bank,  45  N.  T. 
735,  6  Am.  Rep.  160,  the  Court  of  Appeals  of 
New  York  (Chief  Justice  Church)  in  discuss- 
ing this  question  said:  '*When  a  check  is 
presented  to  a  bank  for  deposit  drawn  di- 
rectly upon  itself,  it.  is  the  same  as  though 
payment  in  any  other  form  was  demanded. 
It  is  the  right  of  the  bank  to  reject  it  or  to 
refuse  to  pay  it  or  to  receive  it  conditionally, 
as  In  Pratt  v.  Foote,  0  N,  Y.  463;  but  If  it 
accepts  such  a  check  and  pays  it  either  by 
delivering  the  currency  or  giving  the  party 
credit  for  it  the  transaction  1b  closed  be- 
tween the  bank  and  such  party,  provided  the 
paper  is  genuine.  •  •  •  The  bank  always 
has  the  means  of  knowing  the  state  of  the 
account  of  the  drawer,  and,  if  it  elects  to  pay 
the  paper,  it  voluntarily  takes  upon  itself 
the  risk  of  recovering  it  out  of  the  drawer's 
account  or  otherwise." 

In  Manf.  Nat  Bank  ▼.  Swift  70  Md.  616, 
17  Aa  336,  14  Am.  St  Rep.  381,  it  was  said 
that  if  any  other  rule  prevailed,  ''no  one 
could  know  when  he  could  safely  receive  pay- 
ment of  a  check."  It  is  further  said:  "It  is 
the  duty  of  a  bank  to  know,  the  state  of  its 
depositor's  account  and,  if  it  makes  a  mis- 
take, it  must  abide  the  consequences.  The 
presentation  of  a  check  is  a  demand  for  pay- 
ment If  it  is  paid,  all  the  rights  of  the 
payee  have  been  satisfied,  and  he  is  not  en- 
titled to  ask  any  questions.  It  would  forever 
destroy  the  character  of  a  bank  in  all  com- 
mercial circles  if,  when  it  was  ready  and 
willing  to  pay  a  check,  it  permitted  the  hold- 
er to  Inquire  if  the  drawer  had  funds  there 
to  meet  it  It  is  a  matter  with  which  he  has 
no  concern.  In  the  absence  of  fraud  on  the 
part  of  the  holder,  the  payment  of  a  check 
by  a  bank  is  regarded  as  finality,  and  the  fact 
that  the  drawer  had  no  funds  on  deposit  will 
not  give  the  bank  any  remedy  against  the 
holder." 

In  National  Bank  of  New  Jersey  v.  Berrall, 
70  N.  J.  Law,  757,  58  Atl.  189,  66  L.  R.  A. 
599,  103  Am.  St  Rep.  821,  1  Aul  &  Eng.  Ann. 
Cas.  630,  it  was  held  that  where  a  payee  of 
a  check,  after  Indorsing  it  generally,  deposits 
it  to  his  account  in  his  own  bank  by  which  it 
is  forwarded  to  the  bank  upon  which  it  is 
drawn  for  collection,  and  the  latter  bank  pays 
it  by  mistake,  there  is  no  privity  between 
the  paying  bank  and  the  payee  to  support  an 
action  by  the  former  against  the  latter  to  re- 
cover the  amount  of  the  check  as  for  money 
paid  by  mistake.  It  was  further  held  in  that 
case  that,  aside  from  the  question  of  privity, 
the  payment  cannot  be  said  to  have  been 
made  by  mistake,  where  the  alleged  mistake 
consists  in  having  overlooked  the  fact  that 
payment  of  the  check  had  been  stopped;  for 
a  bank  is  under  no  legal  obligation  to  the 
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holder  thereof  to  pay  a  check  drawn  upon  It, 
and  the  bank  being  bound  to  know  the  state 
of  its  depositors'  accounts,  if  It  does  make 
payment  of  a  check  to  a  bona  fide  holder  who 
Is  without  notice  of  any  infirmity  therein,  the 
transaction  is  closed  as  between  the  parties 
to  the  payment. 

Morse  in  his  work  on  Banking  says  with- 
out qualification  that,  if  a  bank  pays  or  ac- 
cepts a  check  under  the  misconception  that  it 
has  funds,  it  cannot  recover  from  the  holder, 
but  it  must  look  to  the  drawer  alone  for  re- 
dress, except  that  under  the  clearing  house 
rules  a  check  paid  through  the  clearing  house 
may  be  returned  within  a  certain  time  if  the 
funds  are  found  .insufficient  2  Morse  on 
Banking,  §  455.  See,  also,  generally,  Bantenct 
V.  Dorrien,  6  East.  199;  Levy  v.  Bank  of 
United  States,  4  Dall.  (Pa.)  234,  1  L.  Ed.  814; 
First  Nat.  Bank  v.  Devenish,  15  Colo.  229, 
25  Pac.  177,  22  Am.  St.  Rep.  394;  Riverside 
Bank  V.  First  Nat  Bank,  74  Fed.  276,  20  C. 
C.  A.  181;  5  Cyc.  534,  535. 

The  coupons  which  were  paid  were  payable 
to  bearer  at  the  plaintiff  bank  and  possessed 
all  the  qualities  and  incidents  of  commercial 
paper.  Arents  v.  Commonwealth,  18  Grat 
750,  766,  767,  and  cases  cited.  Their  pay- 
ment under  the  facts  disclosed  by  the  rec- 
ord would  no  more  entitle  the  plaintiff  bank 
to  recover  from  the  defendant  than  if  the 
paper  paid  had  been  the  Hotel  Corporation's 
check,  bill,  or  note.  The  same  reasoning  that 
applies  in  the  one  case  is  equally  applicable 
in  the  other.  If  there  be  no  privity  in  the 
one  case,  there  is  none  in  the  other,  and,  if 
the  misapprehension  as  to  the  state  of  the 
maker's  account  is  not  a  mistake  within  the 
meaning  of  the  legal  rule  which  permits  a 
recovery  in  the  one  case,  it  is  equally  not 
such  a  mistake  in  the  other. 

While  the  reasoning  of  the  courts  in  the 
cases  quoted  from  that  there  can  be  no  recov- 
ery in  a  case  like  this  is  not  altogether  satis- 
factory, the  conclusion  reached  by  them  is 
sustained  by  the  great  current  of  authority, 
and  seems  to  be  in  accord  with  commercial 
usage. 

We  are  of  opinion,  therefore,  to  affirm  the 
judgment  complained  of. 

Affirmed. 


(109  Va.  661) 

MILLER  et  al.  v.  SMITH  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

10,  1909.) 

1.  Appeal  and  Ebrob  (§  1194*)— Reversal 
IN  Pabt  and  Remand— Effect  in  Loweb 
Court  of  Decision. 

The  decree  in  a  suit  to  falsify  and  sur- 
charge the  accounts  of  trustees  regularly  set- 
tled and  confirmed,  and  to  set  aside  sales  of  real 
estate  by  trustees  to  themselves,  was  on  appeal 
reversed  so  far  as  it  sustained  said  sales,  in  all 
other  respects  was  affirmed,  and  was  remanded 
for  further  nroceedings.  Held,  that  the  affirm- 
ance of  the  decree  with  respect  to  the  matter  of 


surcharge  and  falsification  was  a  finality  as  to 
all  the  accounts  which  the  trustees  had  settled 
prior  to  the  suit,  including  an  item  not  mention- 
ed in  the  bill,  and  not  brought  to  the  attention 
of  either  court,  as  it  properly  belonged  to  the 
subject  of  litigation,  and  by  exercise  of  reason- 
able diligence  might  have  been  brought  forward 
at  the  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  §  1194.*] 

2.  Evidence  (§  586*)— Weight  and  Suffi- 
ciency —  POSITIVE  AND  Negative  Evi- 
dence. 

A  bond  executed  by  M.  to  J.  and  paid 
must  be  held  to  have  covered  a  certain  item ;  the 
deposition  of  M.  to  that  effect  being  clear  and 
positive,  being  fortified  by  a  statement  in  the 
handwriting  of  X,  and  being  corroborated  by 
the  attitude  of  J.,  with  respect  to  the  matter 
from  which  the  item  arose,  as  shown  by  the 
uncontradicted  depositions  of  M.  and  another, 
and  there  being  on  the  other  side  merely  the 
negative  testimony  of  J.,  with  an  admission  that 
he  could  not  remember  how  the  figures  were 
reached. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent.  Dig.  §  2434;    Dec.  Dig.  §  586.*] 

Appeal  from  Circuit  Court,  Rappahannock 
County. 

Suit  by  Mary  A.  Smith  and  others  against 
Robert  E.  Miller  and  another,  trustees,  and 
others.  From  the  decree  against  John  B. 
Miller,  trustee,  he  appeals.  Reversed  and 
remanded  for  further  proceedings. 

H.  G.  Moffett  and  J.  A.  O.  Keith,  for  ap- 
pellant E.  T.  Jones  and  O'Flaherty  &  Ful- 
ton, for  appellees. 

KEITH,  P.  This  case  is  s  sequel  to  that 
of  Smith  y.  Miller,  reported  in  98  Va.  at 
page  535,  37  S.  E.  10.  The  parties  then  be- 
fore the  court  are  before  us  now,  either  in 
person  or  by  representation. 

The  original  bill  was  filed  to  surcharge 
and  falsify  the  ex  parte  accounts  of  Robert 
E.  and  John  B.  Miller,  who  were  the  trus- 
tees of  John  Miller  under  a  deed  dated  Oc- 
tober 5,  1872.  Those  accounts  had  been  reg- 
ularly settled  and  confirmed  in  the  county 
court  of  Rappahannock.  The  bill  alleged 
that  the  trustees  had  failed  to  charge  them- 
selves with  a  large  number  of  items  with 
which  they  were  properly  chargeable,  vary- 
ing in  amounts  from  a  sum  as  small  as  $5 
up  to  one  amounting  to  as  much  as  $2,650. 
These  items  are  mentioned  to  show  the  care 
with  which  the  accounts  were  scrutinized 
by  the  parties  in  interest  when  the  bill  was 
filed  to  surcharge  and  falsify  them. 

Another  ground  of  complaint  in  the  bill 
was  that  the  trustees  had  become  purchasers 
at  the  sale  made  by  them  of  two  parcels  of 
land;  one  containing  275  acres,  and  the  oth- 
er 600  acres,  known  as  the  "Hog  Back" 
tract. 

The  circuit  court,  as  the  result  of  a  long 
and  tedious  litigation,  the  record  of  which 
covers  nearly  SOO  pages,  sustained  some  of 
the  items  surcharged  and  falsified  in  the 
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bill,  and  overruled  others,  and  denied  the 
relief  prayed  as  to  the  two  tracts  of  land 
Just  mentioned. 

On  appeal  by  the  plaintiffs  from  this  de- 
cree, this  court  was  of  opinion  that  the  de- 
cree was  erroneous  with  respect  to  the  two 
tracts  of  land  containing  respectively  275 
and  600  acres,  and  to  that  extent  reversed 
the  decree;  but  it  was  "further  decreed  and 
ordered  that  in  all  other  respects  the  said 
decree  of  February  12,  1898»  be  affirmed." 
The  cause  was  remanded  for  further  pro- 
ceedings, as  a  result  of  which  the  lands  be- 
fore mentioned  were  resold  at  a  price  con- 
siderably in  excess  of  that  which  they  had 
brought  at  the  first  sale,  accounts  were  or- 
dered, reported,  and  excepted  to,  with  the 
result  that  decrees  were  entered  in  June, 
1908,  and  at  the  July  term,  1908,  by  which 
John  B.  Miller  was  charged  with  the  sum 
of  $600,  with  interest  thereon  from  the  14th 
day  of  April,  1882,  and  with  one-fourth  of 
the  proceeds  of  the  resale  of  the  *'Hog  Back" 
tract 

Though  the  accoimts  of  the  trustees,  which 
had  been  regularly  settled  and  confirmed, 
were  closely  scrutinized  by  the  parties  In 
interest,  neither  in  the  court  below  nor  in 
this  court  was  the  item  of  $600,  now  in  dis- 
pute, ever  referred  to.  It  appears  in  the 
original  record,  at  page  124,  under  date  of 
April  14,  1881,  as  a  credit  to  the  trustees  of 
cash  paid  the  administrator  of  Mary  Miller; 
but  it  does  not  appear  that  the  trustees 
charged  themselves  with  that  sum.  If  it 
was  improperly  omitted,  it  was  a  proper 
'  subject  of  surcharge  and  falsification,  which 
the  parties  had  ample  opportunity  to  make. 

Our  procedure  with  respect  to  surcharge 
and  falsification  of  settled  accounts  is  liber- 
al and  simple.  As  far  back  as  Shugart*8 
Adm'r  v.  Thompson's  Adm'r,  10  Leigh,  452, 
It  was  held,  that  where  on  an  order  of  ac- 
count proofs ,  are  adduced,  which,  though 
they  do  not  sustain  the  specific  objections 
taken  to  the  bill,  ascertain  that  the  settle- 
ment may  be  Justly  sm'charged  in  other  re- 
spects, although  according  to  the  strictest 
and  most  formal  practice  the  plaintiff  may 
be  required  to  amend  his  bill  and  urge 
therein  the  objections  made  to  the  settle- 
ment shown  by  the  evidence,  yet  it  is  com- 
petent for  the  court  to  dispense  with  this 
proceeding,  and  permit  the  plaintiff  to  pro- 
ceed in  respect  to  the  objections  shown  by 
the  evidence  in  like  manner  as  If  they  had 
been  noticed  by  the  bill;  but,  if  the  defend- 
ant objects  that  he  was  surprised  by  the 
new  objections  to  the  account,  the  court 
may  and  ought  to  give  him  time  to  combat 
them,  and,  if  he  urge  the  privilege  he  would 
have  by  answer  to  an  amended  bill  to  ex- 
plain and  defend  the  account  in  these  re- 
spects, such  privilege  should  be  secured  to 
him,  by  allowing  him  to  file  his  affidavit  con- 
taining such  explanation  and  defense,  and 
by  giving  to  such  affidavit  the  like  credit 


and  effect  as  his  answer  containing  the  like 
matter  would  be  entitled  to." 

In  Cor  bin  v.  Mills,  19  Orat  438,  it  is  said: 
**The  accounts  of  an  executor,  which  have 
been  regularly  settled  in  the  mode  prescrib- 
ed by  law,  are  to  be  taken  as  prima  facie 
correct  They  are  liable  to  be  impeached 
on  specific  grounds  of  surcharge  and  falsifi- 
cation to  be  alleged  in  the  bill;  but  the  court 
will  not  decree  an  account,  upon  a  general 
allegation  that  the  settled  accounts  are  er- 
roneous. When  an  account  has  been  order- 
ed upon  a  proper  bill,  if  an  additional  ob- 
jection to  the  settled  accounts  is  discovered 
in  the  progress  of  the  cause,  the  plaintiff 
may  raise  the  objection  before  the  commis- 
sioner, with  a  proper  specification  in  writ- 
ing, and  the  defendant  may  meet  the  ob- 
jection by  an  affidavit  which  shall  have  the 
same  weigfit  as  an  answer  would  have  had 
if  the  matter  had  been  alleged  in  the  bill." 
And  that  is  the  established  mode  of  pro- 
cedure in  this  state.  Dickinson  v.  Helms, 
29  Grat  466;  Leake's  Ex'r  v.  Leake,  75 
Va.  804;  Blackwell's  Adm'r  v.  Bragg,  78 
Va.  540^   Davis  v.  Morris,  76  Va.  34. 

The  accounts  of  the  trustees,  therefore, 
which  were  regularly  settled  before  the  coun- 
ty court  of  Rappahannock,  are  prima  fade 
correct  except  so  far  as  they  were  sur- 
charged and  falsified  in  the  mode  indicated; 
and  this  remedy  was  open  to  any  party  in 
interest  who  felt  himself  aggrieved. 

When  the  circuit  court  entered  its  decree, 
and  that  decree  was  appealed  from  and  with 
respect  to  all  items  of  surcharge  and  falsifi- 
cation was  affirmed  by  this  court  it  was  a 
finality,  not  only  with  respect  to  the  par- 
ticular items  to  which  the  attention  of  the 
court  was  called,  but  with  respect  to  all  the 
accounts  which  the  trustees  had  settled  be- 
fore the  Institution  of  the  suit 

"Every  decision  of  the  Court  of  Appeals, 
whether  it  be  upon  an  Interlocutory  or  a 
final  decree,  is  in  its  nature  final,  •  •  • 
and  the  quality  of  finality  is  imparted  to  the 
decree  appealed  from,  whether  that  decree 
was  final  or  interlocutory."  Matthews  v. 
Progress  Distilling  C5o.,  108  Va.  777,  62  S. 
B.  924;  Campbell's  Bx'r  v.  Campbell's  Ex'r, 
22  Grat  649. 

"Appellant  therefore  may  well  rely  upon 
his  plea  of  res  Judicata,  which  applies,  ex- 
cept in  special  cases,  not  only  to  all  matters 
actually  adjudicated  on  the  former  hearing, 
but  to  every  point  which  properly  belonged  * 
to  the  subject  of  litigation,  or  which  the  par- 
ties, exercising  reasonable  diligence,  might 
have  brought  forward  at  the  time."  Dia- 
mond State  Iron  Co.  v.  Rarig,  9?  Va.  595, 
25  S.  B.  894. 

Every  litigant  should  have  opportunity  to 
present  whatever  grievance  he  may  have  to 
a  court  of  competent  Jurisdiction;  but  hav 
ing  enjoyed  that  opportunity,  and  having 
failed  to  avail  himself  of  it,  he  must  accept 
the  consequences,    ^*It  la  to  the  interest  of 
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the  republic  that  there  should  be  an  end  to 
controversy." 

We  are  of  opinion  that  the  circuit  court 
erred  in  charging  the  appellant  with  the 
sum  of  $600  and  accrued  interest 

With  respect  to  the  other  assignment  of 
error,  it  appears  to  depend  upon  a  question 
of  fact  John  B.  Miller,  the  appellant,  ex- 
ecuted to  Edward  T.  Jones  a  bond  for  $400, 
of  date  February  5,  1903.  On  September  23d 
of  that  year,  that  bond,  with  its  accrued  in- 
terest, was  paid.  In  Miller's  deposition  he 
states  that  this  bond  was  the  result  of  a 
settlement  between  himself  and  Mr.  Jones, 
in  which  he  was  charged  with  $341.51, 
which  he  claims  was  the  one-fourth  interest 
of  Mr.  Jones  in  right  of  his  wife  in  the  orig- 
inal sale  of  the  "Hog  Back"  tract;  a  fee, 
for  which  Mr.  Jones  held  him  responsible, 
of  $25.43;  and  one-fourth  of  $187.70  due 
Mr.  Jones  as  administrator-— making  an  ag- 
gregate of  $413.21.  For  some  reason,  which 
does  not  clearly  appear  from  the  record,  the 
item  of  $341.51  was  reduced  to  $318.81,  mak- 
ing, together  with  the  other  items,  $390.51, 
to  which  was  added  $9.49  for  sundries,  and 
the  bond  given  for  the  aggregate  sum  of  $400, 
which  has  been  paid  as  before  stated. 

Mr.  Jones  in  his  statement  admits  that  the 
exhibit  filed  with  Miller's  deposition  is  in  his 
handwriting,  but  says  that  he  cannot  recall 
how  the  figures  were  reached.  Miller  claims 
that  Mr.  Jones  agreed  not  to  hold  him  re- 
sponsible for  the  profits  on  the  resale  of  the 
"Hog  Back"  tract,  because  be  (Jones)  had 
thought  that  the  sale  made  by  the  trustees, 
which  was  subsequently  annulled  by  a  de- 
cree of  the  Court  of  Appeals,  was  a  good  one, 
and  that  Miller  should  be  held  to  it;  but 
this  Mr.  Jones,  in  his  statement  referred 
to,  denies.  Mr.  Miller's  recollection  of  the 
transaction  is  in  a  measure  corroborated  by 
the  depositions  given  by  himself  and  B.  E. 
Miller  in  this  suit  (see  original  record,  pp. 
399,  510),  in  which  it  is  shown  that  Jones 
considered  tbe  price  at  which  the  land  sold 
was  a  good  one  and  more  than  he  (Jones)  or 
any  one  else  would  give  for  it;  and  these 
statements  are  nowhere  denied  in  the  record. 

When  we  consider  that  the  deposition  of 
the  appellant  John  B.  Miller  is  clear  and 
positive,  that  it  is  fortified  by  the  produc- 
tion of  a  statement  in  the  handwriting  of 
Mr.  Jones,  and  is  corroborated  by  the  at- 
titude of  the  latter  with  respect  to  the  sale 
.  of  the  **Hog  Back"  tract  of  land,  as  shown 
by  the  uncontradicted  depositions  of  B.  E. 
and  John  B.  Miller,  and  that  upon  the  oth- 
er side  there  is  the  negative  testimony  of  Mr. 
Jones,  we  are  obliged  to  conclude  that  the 
bond  of  $400  embraced  the  share  of  Mr. 
Jones  in  the  proceeds  of  sale  of  the  "Hog 
Back"  tract,  and  was  given  in  settlement  of 
his  interest  in  the  purchase  money. 

It  presents  for  decision  a  question  in  no 
respect  involving  the  credibility  of  the  par- 


ties to  the  controversy.  Doubtless  both  of 
them  have  stated  the  facts  as  they  believe 
them  to  be,  but  for  the  reasons  stated  we  are 
of  opinion  that  the  decree  appealed  from  iB 
erroneous  in  charging  the  appellant  with 
the  payment  to  E.  T.  Jones  of  one-fourth  of 
the  proceeds  of  the  resale  of  the  "Hog  Back" 
tract 

The  decrees  t>f  the  circuit  court  must  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings,,  to  be  had  therein  not  In- 
consistent with  this  opinicm. 

Beversed. 


(IW  Va.  688) 

BIVBBSIDB  BBSIDBNCB  CO.,  Inc.,  t. 

HUSTED. 

(Supreme  Court  of  Appeals  of  Virginia.     June 

10,  1909.) 

1.  CaNCEIXATION   of   lNS.TBniCENTS.  (§    32*)  — 

Contract  of  Sale— Nature  of  Behedt. 
A  court  of  law  cannot  rescind  a  contract 
for  the  sale  of  real  estate. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  8  32.*] 

2.  Vendor  and  Purohaber  (|  342*)  —  Con- 
tract —  Breach  by  Vendor  —  Vendee's 
behedie8u 

On  breach  of  a  contract  by  a  vendor,  the 
vendee  may  abandon  possession  and  set  up  the 
breach  as  a  defense  when  sued  for  the  purchase 
price,  or,  if  he  has  paid  a  part  or  the  whole  of 
the  purchase  money,  he  may  sue  at  law  to  recov- 
er it,  having  abandoned  the  premises  or  restored 
them  to  the  vendor,  or  he  may  sue  in  equity 
for  a  rescission. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  1018,  1019 ;  Dec.  Dig. 

3.  Vendor  and  Purchaser  (|  334*)— Breach 
BY  Vendor^Purohase  Money— Recovery. 

Plaintiff  purchased  certain  lots  for  a  resi- 
dence on  installments.  Plaintiff  had  paid  over 
a  third  of  the  price  when  she  discovered  that 
defendant  had  permitted  a  race  track  corpora- 
tion to  remove  the  soil  from  the  greater  part  of 
the  lots,  and  excavate  them.  Held,  that  pos- 
session never  having  heen  delivered,  and  de- 
fendant having  placed  itself  in  such  a  position 
that  it  could  not  deliver  the  land  sold  in  sub- 
stantially the  condition  it  was  in  when  the  con- 
tract was  made  without  plaintifTs  fault,  she  was 
entitled  to  recover  the  money  paid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |$  959-980;  Dec.  Dig.  { 
334.  *] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Lily  B.  Husted  against  the  Biv- 
erside  Besidence  Company,  Incorporated. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Aflfirmed. 

B.  Bandolph  Hicks,  for  plaintiif  in  error. 
Tazewell  Taylor,  for  defendant  in  error. 

BUCHANAN,  J.  The  plaintiif  in  error, 
which  was  the  defendant  in  the  trial  court, 
entered  into  an  agreement  with  the  defend- 
ant in  error  by  which  it  sold  and  undertook 
to  convey  to  her  lots  Nos.  6  and  7,  in  blodt 
No.  1,  as  laid  out  on  map  of  the  defendant 
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company  of  record  in  tbe  clerk's  office  of 
the  circuit  court  of  Norfolk  county,  for  the 
price  of  $1,500,  $100  to  be  paid  in  cash,  and 
monthly  installments  of  $37.50  thereafter, 
until  the  whole  sum  of  $1,500  was  paid,  at 
which  time  the  defendant  company  was  to 
convey  the  lots  in  fee  simple,  free  from  all 
liens,  to  the  plaintiff.  The  latter  paid  the 
cash  payment  and  monthly  installments  until 
she  had  paid  the  sum  of  $587.50,  but  posses- 
sion was  never  delivered  to  her.  After  the 
making  of  the  agreement,  the  defendant,  ac- 
cording to  the  allegations  in  the  first  count 
in  the  declaration,  permitted,  without  the 
knowledge  of  the  plaintiff,  a  race  track  cor- 
poration to  enter  upon  and  remove  the  soil 
from  the  greater  part  of  the  lots,  the  exca- 
vation varying  in  depth  from  a  few  inches 
to  six  feet,  and,  as  the  plaintiff  claims,  de- 
stroyed their  value  for  the  erection  of  build- 
ings thereon,  the  purpose  for  which  she  pur- 
chased the  lots. 

When  the  plaintiff  ascertained  the  condi- 
tion of  the  lots  by  reason  of  the  said  ex- 
cavation and  removal,  and  that  the  defend- 
ant could  not  convey  to  her,  as  she  claims, 
what  she  had  agreed  to  purchase,  she  institu- 
ted her  action  of  assumpsit  to  recover  from 
the  defendant  what  she  had  paid  on  the  lots, 
with  Interest  There  was  a  verdict  and  Judg- 
ment in  her  favor  for  the  amount  claimed, 
and  to  that  Judgment  this  writ  of  error  was 
awarded. 

The  first  error  assigned  is  to  the  action 
of  the  court  in  overruling  the  demurrer  to 
the  special  count  in  the  declaration. 

The  ground  of  that  objection  is  that  the 
count  does  not  aver  that  the  consideration 
of  the  contract  wholly  failed. 

The  agreement,  in  substance,  so  far  as  it 
is  material  to  the  questions  involved  in  this 
case,  is  substantially  set  out  in  the  count, 
and  the  amount  she  had  paid  on  the  pur- 
chase price.  It  then  avers  that  since  the 
making  of  the  contract  "the  said  defendant 
in  disregard  of  the  rights  of  the  plaintiff 
has  permitted  and  allowed  certain  other 
people,  to  wit.  Boulevard  Land  Corporation 
and  Jamestown  Jockey  Club,  Inc.,  to  enter  in 
and  upon  said  lots  which  the  said  defend- 
ant had  contracted  to  sell  to  said  plaintiff, 
and  to  excavate  and  carry  off  the  soil 
thereof,  to  the  great  detriment  and  dam- 
age of  said  property,  as  a  result  whereof 
said  property  is  largely  destroyed  so  far  as 
uses  for  which  it  was  generally  intended  and 
for  which  it  was  specially  intended  by  this 
plaintiff  in  purchasing  the  same;  that  said 
property  at  the  time  of  said  purchase  was 
particularly  adapted  for  residential  purposes 
owing  to  the  fact  that  the  same  was  located 
upon  the  Elizabeth  river,  and  the  high  char- 
acter of  the  land  constituting  the  same  made 
it  especially  valuable  and  attractive,  and  this 
was  the  prime  motive  actuating  the  plaintiff 
in  purchasing  the  same.  By  reason  of  the 
premises,   the   value  of  said   property  has 


been  greatly  depreciated  and  destroyed,  and 
especially  is  this  so,  so  far  as  this  plaintiff 
is  concerned;  that  said  acts  were  commit- 
ted without  her  knowledge,  sanction,  or  con- 
sent, she  never  having  been  let  into  possession 
of  said  property,  and  she  has  been  making 
payments  on  said  purchase  in  ignorance  of 
the  same.  She  further  avers  that  it  is  im- 
possible to  restore  the  land  to  its  original 
condition  so  as  to  adapt  it  to  the  use's  for 
which  she  intended  it,  and  that,  therefore, 
there  is  a  failure  of  consideration  so  far  as 
said  land  is  concerned." 

A  purchaser  who  buys  real  property,  as 
was  said  in  Newberry  v.  Ruffin,  102  Va.  73, 
.78,  45  S.  B.  733,  734,  "the  title  to  which  is 
bad,  may  choose  between  a  variety  of  reme- 
dies for  his  relief,  and  by  the  remedy  chosen 
he  elects  to  affirm  or  disaffirm  the  contract 
A  court  of  law  cannot  rescind  the  contract 
but  a  vendee  may  abandon  the  possession  of 
the  premises  and  set  up  the  want  of  title  as 
a  defense  when  sued  for  the  purchase  money; 
or,  if  he  has  paid  a  part  or  the  whole  of  the 
purchase  money,  he  may  sue  in  a  court  of 
law  and  recover  it  back,  having  in  the 
meanwhile  abandoned  the  premises  or  restor- 
ed them  to  the  vendor,  or  he  may  file  his 
bill  in  equity  on  failure  of  the  title,  praying 
that  the  contract  be  in  terms  rescinded." 

Where,  as  in  this  case,  no  possession  was 
ever  delivered,  and  the  vendor  has  placed 
himself  in  a  position,  or  has  permitted  him- 
self to  be  placed  in  the  position,  without 
fault  on  the  part  of  the  vendee,  that  he  can- 
not deliver  the  land  sold  in  substantially 
the  condition  it  was  when  the  contract  of 
purchase  was  entered  into,  he  is  really  in  no 
better  condition  than  if  the  title  to  the  prop- 
erty sold  was  bad,  and  it  would  seem  to  be 
clear  that  the  vendee,  who  has  paid  a  part 
or  the  whole  of  the  purchase  price,  may 
elect  to  disaffirm  the  contract  and  sue  at 
law  and  recover  the  purchase  money  paid 
by  him. 

It  is  said  in  24  Am.  ft  Eng.  Enc.  Law  (2d 
Ed.)  644,  645,  that  "a  total  or  substantial 
failure  of  the  consideration  in  reliance  upon 
which  a  party  has  entered  into  a  contract 
constitutes  ground  for  him  to  abandon  the 
contract  or  treat  it  as  rescinded.  This 
ground  of  rescission  or  abandonment  is 
strongly  analogous  to  the  nonperformance, 
and  it  is  obvious  that  the  two  may  frequent- 
ly be  identical.  •  •  ♦  When  a  party 
wishes  to  rescind  a  contract  on  the  ground  of 
failure  of  consideration,  if  the  failure  has 
been  partial  only  and  a  subsisting  executed 
part  performance  is  in  his  hands,  and  there 
has  been  no  fraud  on  the  part  of  the  other, 
rescission  will  not  be  allowed."  See  Beetem 
V.  Burkholder,  69  Pa.  249;  Johnson  v.  Jenn- 
ings, 10  6rat  4,  60  Am.  Dec.  323;  Buena 
Vista  Co.  V.  McCandlish,  etc.,  92  Va.  297,  23 
S.  E.  781. 

The  special  count  in  the  declaration,  as  we 
understand  and  construe  it,  avers  a  state  of 
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liicts  which,  If  true,  shows  that  the  plaintiflf 
has  never  received  anything  under  the  con- 
tract of  sale;  that  the  defendant  cannot  con- 
vey what  he  agreed  to  convey;  and  that 
there  is  therefore  a  substantial  if  not  a  total 
failure  of  consideration.  The  demurrer  to 
that  count  was  therefore  properly  overruled 
by  the  court 

The  next  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  giving  the  instruction 
asked  for  by  the  plaintiff. 

The  instruction  objected  to  is  as  follows: 
^*The  court  instructs  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  the  plaintiff  can- 
not get  the  lots  in  substantially  the  physical 
•condition  In  which  they  were  when  she  con- 
tracted for  same  that  then  and  in  that 
-event  she  cannot  be  made  to  take  the  same 
against  her  objection,  and  is  entitled  to  the 
return  to  her,  with  interest,  of  so  much  mon- 
ey as  she  paid  on  said  contract." 

The  court  also  gave  the  following  instruc- 
tion for  the  defendant:  "The  court  instructs 
the  Jury  that  the  plaintiff  in  this  cause  can- 
not recover  unless  the  consideration  of  the 
■contract  shown  in  evidence  wholly  failed.  If 
the  jury  believe  from  the  evidence  that  the 
defendant  agreed  to  sell  to  the  plaintiff  lots 
Nos.  6  and  7,  in  block  1,  in  the  declaration 
mentioned,  to  be  paid  for  in  installments,  and 
that  deed  to  the  property  was  not  to  be  de- 
aivered  untU  all  of  the  installments  are  paid. 


then  the  defendant  lias  until  the  last  install- 
ment falls  due  to  restore  said  lots  to  sub- 
stantially their  original  condition,  if  the 
same  can  be  so  restored,  and,  if  from  the  evi- 
dence the  jury  believe  that  said  lots  can  be 
so  restored,  the  plaintiff  cannot  recover." 

These  instructions,  the  only  instructions 
given,  presented  the  respective  contentions  of 
the  parties.  There  was  no  controversy  as 
to  the  fact  that  there  had  been  an  excavation 
and  removal  of  the  surface  of  the  lots,  and 
that  their  physical  condition  had  been  mate- 
rially changed.  The  only  question  really 
was  whether  or  not  the  lots  could  be  restored 
substantially  to  the  condition  they  were  in 
when  the  agreement  to  sell  and  purchase  was 
made.  That  question  was  submitted  to  the 
Jury  as  favorably  to  the  defendant  as  it  was 
entitled  to  have  it  submitted.  There  was  evi- 
dence tending  to  sustain  the  contentions  of 
each  party,  and  sufficient,  if  the  jury  believed 
it,  to  support  a  finding  either  way — certainly 
to  sustain  a  finding  in  favor  of  the  plaintiff. 

We  are  of  opinion,  therefore,  that  the 
court  did  not  err  to  the  prejudice  of  the  de- 
fendant in  instructing  the  Jury;  and  we  are 
further  of  opinion  that  it  did  not  err  in  re- 
fusing to  set  aside  the  verdict  in  favor  of 
plaintiff  and  grant  a  new  trial. 

The  judgment  complained  of  must  be  af- 
firmed. 

Afilrmed 


s.a) 
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BROWN  V.  SOUTHERN  RY.  CO. 

(Sapreme  Court  of  South  Carolina.     June  9, 
1909.) 

1.  Appeal  and  Ebbob  (|  1051*)— Habmless 
Ebbob  —  £2BBoiisouei  Admission  of  Evi- 
dence. 

A  party  cannot  complain  of  the  admission 
of  evidence,  over  his  objection,  to  establish  a 
fact  proved  by  testimony  received  without  objec- 
tion, in  the  absence  of  a  showing  that  he  was 
prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  4161-4170;  Dec.  Dig.  I 
1051.^] 

2.  Pbincipal  and  Agent  ({  20*)— Evidence 
OP  Relation. 

Where  a  third  person  testified  that  he  was 
sent  by  defendant  to  confer  with  plaintiff  as  to 
an  adjustment  of  plain tifiTs  claim,  the  court 
did  not  err  in  permitting  plaintiff  to  testify  that 
the  third  person  had  charge  of  making  settle- 
ments for  defendant. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §8  37,  38;  Dec.  Dig.  §  20.*] 

3.  Masteb  and  Sebvant  (8  231*)- Injtjbt  to 
Sebvant— Reliance  on  Cabe  of  Masteb. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant caused  by  a  defective  tool,  there  was  no  tes- 
timony that  the  master  had  delegated  to  plain- 
tiff the  duty  of  providing  safe  tools,  an  instruc- 
tion that  a  servant  may  assume  that  the  tools 
furnished  are  safe  and  suitable  was  not  errone- 
ous. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  07&-677;  Dec  Dig.  8  231.*] 

4.  TBIAL   (8    256*)— iNOTBUOTIONfiV-RBQUESl^ 

Necessity. 

Where  a  charge  contains  a  correct  proposi- 
tion of  law,  the  party  desiring  an  additional 
charge  must  request  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   §8   628-641;    Dec  Dig.  §  256.*] 

Appeal  from  Common  Pleas  Circuit  Court 
Of  Anderson  County;  D.  E.  Hydrick,  Judga 

Action  by  H.  P.  Brown  against  the  South- 
em  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Bonham,  Watkins  &  Allen,  for  appellant. 
Martin  &  Barle,  for  respondent 


GARY,  A.  J.  The  following  statement  is 
set  out  in  the  record:  **This  action  was 
brought  by  the  plaintiff,  to  recover  of  de- 
fendant $1,000  damages,  alleged  to  have 
been  sustained  by  him  by  the  falling  of  a 
raU  on  his  foot  April  1,  1907,  whilst  he  was 
in  the  employ  of  defendant,  as  section  fore- 
man of  a  gang  of  hands,  engaged  at  or  near 
Pelzer,  S.  C,  in  laying  rails;  the  specific  act 
of  negligence  being  that  a  pair  of  tongs 
In  use  by  said  gang  broke,  thus  causing  the 
rail  to  fall  on  plaintiff's  foot.  The  case  was 
tried  before  Judge  Hydrick  and  a  jury,  at 
fall  term  of  the  court  of  common  pleas  for 
Anderson  county,  S.  C,  and  resulted  in  a 
verdict  for  $100,  upon  which  Judgment  was 
entered,  in  due  time  the  defendant  gave  no- 
tice of  its  intention  to  appeal."  The  defend- 
ant denied  the  allegations  of  the  complaint. 


and  alleged  that  the  Injury  suffered  by  th« 
plaintiff  was  caused  by  his  own  lack  of  care, 
and  that  he  negligently  contributed  to  said 
Injury. 

The  first  exception  is  as  follows:  "Because 
the  court  erred  in  allowing  plaintiff,  after  ob- 
jection, to  testify  as  to  the  manner  of  un- 
loading rails  with  a  rope,  the  same  being  in- 
applicable to  any  Issue  in  the  case,  and  the 
effect  of  such  unloading  being  purely  specula- 
tive, and  a  matter  of  opinion."  This  ex- 
ception cannot  be  sustained  for  the  reason 
that  there  was  other  testimony  to  the  same 
effect.  Introduced  without  objection;  and, 
furthei*.  It  was  not  made  to  appear  that  said 
testimony  was  prejudicial. 

The  second  exception  Is  as  follows:  "Be- 
cause his  honor  erred  in  permitting  plaintiff 
to  say,  objection  being  made,  that  Mr.  Martin 
had  charge  of  making  settlements;  there  be- 
ing no  scintilla  of  proof  that  Mr.  Martin  had 
authority  to  make  settlements  for  respond- 
ent" This  exception  must  be  overruled,  for 
the  reason  that  Martin  testified  he  was  sent 
by  the  defendant  to  confer  with  the  plain- 
tiff, with  reference  to  an  adjustment  of  the 
claim. 

The  third  exception  is  as  follows:  "Be- 
cause it  appearing  that  it  was  the  duty  of 
the  plaintiff  to  Inspect  the  tools  with  which 
be  worked,  It  was  error  on  the  part  of  the 
circuit  judge  to  charge  as  follows:  'The 
servant  has  a  right  to  assume  that  the  mas- 
ter has  discharged  the  duty  Imposed  on  him 
by  law  for  the  safety  of  his  servants.  In 
other  words,  he  may  rely  upon  it  that  the 
tools  and  appliances  famished  are  safe  and 
suitable,  and  that  the  working  force  Is  suffi- 
cient'; the  error  being  that,  it  being  shown 
that  these  duties  had  been  delegated  to  the 
master,  In  this  Instance  to  the  plaintiff,  if 
there  was  any  negligence  on  his  part,  he 
cannot  complain,  because  his  negligence  con- 
tributed to  the  accident"  There  was  no  tes- 
timony tending  to  show  that  the  duties  there- 
in mentioned  had  been  delegated  by  the  de- 
fendant to  the  plaintiff.  Furthermore,  the 
charge  contained  a  sound  proposition  of 
law;  and,  if  the  defendant  desired  that  there 
should  be  an  additional  charge,  it  was  Its 
duty  to  submit  requests  to  that  effect. 

The  fourth  exception  is  as  follows:  "Be* 
cause  the  circuit  judge  erred  in  limiting  in 
his  charge  the  defense  to  the  single  one  of 
contributory  negligence,  which  Implies  neg- 
ligence on  the  part  of  the  defendant,  whereas 
defendant  set  up  as  a  defense  that  plaintiffs 
own  negligence  brought  about  his  Injury." 
His  honor,  the  circuit  judge,  stated  clearly 
to  the  jury  the  issues  raised  by  the  plead- 
ings; and,  when  the  charge  is  considered  in 
its  entirety,  It  will  be  seen  that  It  is  free 
from  the  assigned  error. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


•For  other  cases  see  same  topU  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  daU.  ft  ReporUr  IndexM 
64  S.B.-Gl 
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NORTON  «t  aL  y.  COIiUMBIA  ELECTRIC 
ST.  RT.,  LIGHT  &  POWER  CO. 

(Supreme  Court  of  South  Carolina.     June  8, 
1909.) 

L  NKOLIOENOB  (I  82*)— OONTBIBTTTOBT  NeQ- 
LIGENGB. 

A  charge  that  one  cannot  recover  for  per- 
sonal injuries,  if  his  negligence  concurred  with 
the  negligence  of  the  defendant  and  contributed 
to  the  injury  as  a  proximate  and  immediate 
cause,  is  correct 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  I  82.*] 

2.  Tbial  (§  255*)—lN8TBUCTiONS— Requests. 

A  charge,  in  an  action  for  personal  inju- 
ries alleged  to  hare  been  caused  by  negligence 
and  willfulness,  that  plaintiff  cannot  recover 
if  his  negligence  concurred  with  the  negligence 
of  the  defendant  and  contributed  to  the  injury 
as  the  proximate  cause,  is  not  erroneous  because 
it  omits  to  charge  that  the  doctrine  of  contribu- 
tory negligence  does  not  apply  to  a  willful  act, 
when  no  such  charge  is  requested. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  637;   Dec.  Dig.  S  255.*] 

3.  Carbiebs  (§  333*)— Cabbiaob  of  Passen- 
gers—Pers^onal  IwjUBiEs— Contributory 
Negligence— ALiGHTiNo  from  Cab. 

A  charge  that  it  is  negligence  on  the  part 
of  a  passenger  to  step  oS.  of  a  moving  street 
car.  when  the  circumstances  are  such  as  to 
make  the  danger  obvious  to  a  person  of  ordinary 
prudence  and  sense,  is  correct. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1891;   Dec.  Dig.  8  333.*] 

4.  Tbial  (8  234*)  —  Inbxbuotions  —  Surn- 

CIENCT. 

A  charge  that  it  is  necessary  for  the  plain- 
tiff to  prove  the  allegations  of  the  complaint 
before  he  can  recover  is  correct. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  8  234.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  C.  G.  Dantzler,  Judge. 

Action  by  Mary  B.  Norton  and  another 
against  the  Columbia  Electric  Street  Rail- 
way, Light  &  Power  Company.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

Logan  &  Edmunds,  for  appellants.  Barron, 
Moore  ft  Barron,  for  respondent 

GARY,  A.  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  Mary  E.  Norton  through  the  negli- 
gence and  willfulness  of  the  defendant  The 
allegations  of  the  complaint,  material  to  the 
questions  involved,  are  as  follows:  ''That 
on  or  about  the  17th  day  of  May,  1906,  at 
about  7  o'clock  in  the  evening,  the  plaintiff 
Mary  B.  Norton,  having  been  received  by  the 
defendant  as  a  passenger  on  one  of  its  cars 
going  north  on  Main  street,  endeavored  to 
alight  therefrom,  said  car  being  at  said  time 
standing  still  at  or  near  the  Transfer  Sta- 
tion on  Main  street,  at  the  corner  of  Gervais 
street,  having  stopped  at  said  place  for  the 
purpose  of  taking  on  and  letting  off  passen- 
gers, as  these  plaintiffs  are  informed  and  be- 
lieve;   and   while   alighting    therefrom    the 


defendant  negligently,  carelessly,  willfully, 
wantonly,  and  recklessly  caused  the  same  to 
be  suddenly  and  without  warning  started  for- 
ward, thereby  throwing  the  plaintiff  Mary  B. 
Norton  violently  from  said  car  to  and  np| 
the  ground."  The  defendant  denied  the  al- 
legations of  the  complaint  and  set  up  the  de- 
fense of  contributory  negligence.  The  Jury 
rendered  a  verdict  in  favor  of  the  defendant, 
and  the  plaintiff  appealed. 

The  plaintiffs  requested  his  honor,  the  pre- 
siding Judge,  to  charge  that,  **when  a  party 
sets  up  contributory  negligence  on  the  part 
of  the  plaintiff,  it  admits  negligence  on  its 
own  part"  In  refusing  the  request  he  said: 
"If  the  Jury  conclude  that  the  negligence  of 
the  plaintiff  combined  and  concurred  with  the 
negligence  of  the  defendant,  and  contributed 
to  the  injury  as  a  proximate  and  immediate 
cause  of  it,  of  course  then  the  plaintiff  could 
not  recover,  if  the  jury  so  conclude."  The 
appellant  assigns  error  on  the  part  of  his 
honor,  the  presiding  Judge,  '*in  so  charging, 
and  not  instructing  the  Jury,  in  any  part  of 
the  charge,  that  the  doctrine  of  contributory 
negligence,  as  laid  down  therein,  had  no  ap- 
plication to  a  willful,  wanton,  or  reckless 
act"  The  exception  cannot  be  sustained,  for 
the  following  reasons:  (1)  The  charge  stated 
correctly  a  general  proposition  of  law.  (2) 
The  circuit  Judge  was  not  requested  to  charge 
the  proposition  for  which  the  appellant  con- 
tends. (3)  At  the  dose  of  the  general  charge, 
the  presiding  judge  said:  "Now,  Mr.  Ed- 
munds, you  can  select  such  propositions  as 
you  wish  that  I  have  not  covered  by  my  gen- 
eral remarks."  And,  although  'Mr.  Edmunds 
called  to  his  attention  several  propositions  of 
law,  he  did  not  mention  the  one  in  question. 
These  views  dispose  of  the  first,  second,  and 
third  exceptions. 

The  next  assignment  of  error  is:  **Because 
his  honor  erred,  it  is  respectfully  submitted, 
in  response  to  defendant's  second  request  to 
charge,  which  was  as  follows:  *It  is  negli- 
gence on  the  part  of  a  passenger  on  a  street 
car  to  step  off  of  a  car  while  in  motion  with- 
out giving  notice  of  Intention  to  alight  there- 
from, and,  this  being  established,  the  plain- 
tiff cannot  recover' — ^in  charging:  'I  cannot 
charge  you  that,  Mr.  Foreman  and  gentlemen 
of  the  Jury,  in  the  phraseology  of  the  charge. 
Now,  when  the  circumstances  are  such  as  to 
make  the  danger  of  alighting  obvious  to  a  per- 
son of  ordinary  prudence  and  sense,  then  un- 
der those  circumstances  the  plaintiff  could 
not  recover.* "  The  statement  of  the  law  by 
the  presiding  Judge  was  correct  in  itself,  as 
well  as  when  considered  in  connection  with 
the  entire  charge. 

The  last  assignment  of  error  Is:  "lu 
charging  the  Jury  as  follows  (reads  third  re- 
quest of  defendant):  'Before  the  plaintiffs 
can  recover  in  this  action,  the  jury  must  be 
satisfied,  by  the  preponderance  of  the  testi- 
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mony,  its  greater  weight,  that  the  plaintiff  at- 
tempted to  alight  from  the  car  while  it  was 
standing  still,  and  that,  while  she  was  at- 
tempting to  alight  from  a  standing  car,  it 
suddenly,  and  without  warning,  started  for- 
ward, and  she  was  thrown  from  the  car, 
whereby  she  was  injured' — that  is  practically 
the  allegation  of  the  complaint;  the  com- 
plaint being :  *That  on  or  about  the  17th  day 
of  May,  1906,  about  7  o'clock  in  the  even- 
ing, the  plaintiff,'  etc."  The  facts  upon 
which  the  request  was  based  are  practically 
set  out  in  the  complaint,  and  were  sustained 
by  the  testimony  of  the  plaintiff  Mary  B.  Nor- 
ton when  examined  as  a  witness.  The  ruling 
of  the  presiding  judge  simply  meant  that  it 
was  necessary  for  the  plaintiff  to  prove  the 
allegations  of  the  complaint  before  she  could 
recover,  and  in  this  we  see  no  error. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(83  S.  C.  41) 

TOALB  V.  WESTERN  UNION  TELEGRAPH 
CO. 

(Supreme  Court  of  South  Carolina.     June  16, 
1909.) 

TteLEOBAPHS  AND  TELEPHONES  (8  54*)— TBANS- 

1CIS80N  or  Message  —  CoNTBACT  Lxmitinq 

Liability. 

A  telegram,  which  was  delivered  for  trkns- 
missioD,  recited  that  the  company  transmitted 
and  delivered  messages  only  on  conditions  lim- 
iting its  liability,  **which  have  been  assented  to 
by  the  sender  of  the  following  message,"  and 
that  it  would  not  be  liable  for  delays  m  trans- 
mission, or  delivery,  where  a  claim  was  not 
presented  in  writing  within  60  days.  Held  that 
the  words  quoted  are  as  effectual  to  bind  the 
sender  to  such  condition  as  if  it  had  contained 
the  words  "which  are  now*  assented  to  by"  the 
sender,  "one  of  the  parties  to  the  contract'* 

[EM.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §S  39-47;  Dec  Dig. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County. 

Action  by  P.  P.  Toale  against  the  Western 
Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

See,  also,  76  S.  C.  248,  57  S.  B.  117. 

W.  H.  Barrett  and  Davis,  Gunter  ft  Gyles, 
for  appellant    Hendersons,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dama- 
ges, alleged  to  have  been  sustained  by  the 
plaintiff  by  reason  of  the  defendant's  failure 
to  deliver  a  telegram.  The  facts  are  stated 
in  the  opinion  of  the  court,  upon  the  former 
appeal  In  this  case,  which  is  reported  in  76 
S.  C.  248,  57  S.  B.  117.  The  testimony  shows 
that  the  plaintiff  requested  the  defendant's 
agent  to  hand  him  a  blanls,  in  order  that  he 
might  write  the  message,  which  he  desired 
to  have  transmitted;  that  the  agent  did  not 
hand  him  the  blank  in  use  by  the  initial  of- 
fice, but  one  in  use  at  the  office  of  delivery. 


The  following  is  a  c(^y  of  the  telegram 
which  the  plaintiff  delivered  to  the  agent  of 
the  company  for  transmission:  "The  West- 
em  Union  Telegraph  Company,  Incorporated. 
23,000  offices  in  America.  Cable  service  to 
all  the  world.  This  company  transmits  and 
delivers  messages,  only  on  conditions  limit- 
ing its  liability,  which  have  been  assented  to 
by  the  sender  of  the  following  message.  Br- 
rors  can  be  guarded  against  only  by  repeat- 
ing a  message  back  to  the  sending  station,  for 
comparison,  and  the  company  will  not  hold 
itself  liable  for  errors  or  delays,  in  trans- 
mission or  delivery,  of  unrepeated  messages, 
beyond  the  amount  of  tolls  paid  thereon,  nor 
in  any  case  where  the  claim  is  not  presented 
in  writing  within  sixty  days,  after  the  mes- 
sage is  filed  with  the  company  for  transmis- 
sion. This  is  an  unrepeated  message,  and 
is  delivered  by  request  of  the  sender,  under 
the  conditions  named  above.  Robert  C.  dow- 
ry. President  and  General  Manager.  Sent  by 
C.  D.  Rec'd  by  R.  D.  Check  14  Paid  33c 
Send.  Dated  Jan.  22,  1904.  To  J.  B.  Corbitt, 
Postmaster,  Perry, 'S.  C.  Have  horse  and 
buggy  ready  for  Mr.  Vann  and  myself  arrival 
of  freight  train.  P.  P.  Toale."  Indorsed  on 
back:   "RXRd  (ch)  8:30  p.  m." 

The  form  of  the  blank  in  general  use  by 
the  initial  office  contained  the  following  pro- 
visions: (1)  "Send  the  following  message, 
subject  to  the  terms  on  the  back  hereof, 
which  are  hereby  agreed  to."  (2)  **The  com- 
pany will  not  be  liable  for  damages  in  any 
case,  where  the  claim  is  not  presented  In 
writing,  within  sixty  days  after  the  message 
is  filed  with  the  company  for  transmission." 

The  defendant  interposed  the  defense  thaf 
no  claim  for  damages  was  presented  in  writ- 
ing to  the  defendant  within  60  days  aftet 
the  filing  of  the  message  for  transmission. 
The  Jury  rendered  a  verdict  In  favor  of  the 
plaintiff  for  $500,  and  the  defendant  ap- 
pealed. 

His  honor  the  presiding  judge  charged  the 
jury  that  the  contract  offered  in  evidence 
does  not  on  its  face  amount  to  a  contract  to 
make  a  claim  within  60  days,  or  be  barred. 
This  charge  is  made  the  basis  of  the  princi- 
pal assignment  of  error.  The  plaintiff  tes- 
tified as  follows:  *'By  the  Court:  Q.  Mr. 
Toale,  you  see  that  printed  matter  up  there 
on  that  blank?  A.  Yes.  Q.  Did  you  read 
that  when  you  signed  that  message?  A.  No, 
sir.  Q.  Your  attention  called  to  it?  A.  No. 
Q.  The  agent  say  anything  to  you  about  that 
printed  matter,  at  the  head  of  the  blank? 
A.  No,  sir.  Q.  What  did  you  suppose  it  was? 
A.  I  took  it  to  be  some  condition  which  the 
company  required  to  be  carried  out  I  had 
not  read  it,  and  did  not  know  anything  about 
it  I  did  not  think  It  had  any  bearing  on 
the  message,  or  otherwise  I  should  have 
asked."  In  the  case  of  Young  v.  Tel.  Co.,  65 
S.  a  93,  43  S.  B.  448,  the  court  quotes  with 
approval  the  following,  from  25  Enc.  of  Law, 
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804,  805  ast  Ed.):  "Ordinarily  a  party  Is 
not  bound  by  any  rule  or  regulation  by  which 
a  carrier  seeks  to  limit  his  liability,  unless 
the  same  has  been  brought  to  his  notice,  but 
in  the  case  of  telegraph  companies,  where 
the  message  blanks  are  so  arranged  that  a 
party  in  affixing  his  signature  to  the  message 
signs  a  printed  contract,  it  is  conclusively 
presumed  that  he  thereby  assents  to  the 
terms  of  such  contract,  and  is  bound  by  them, 
although  he  may  not  have  read  or  noticed 
them,  or  even  been  able  to  read  them.  In 
the  absence  of  fraud  or  imposition  a  party  to 
a  contract,  which  has  been  voluntarily  sign- 
ed and  executed  by  him,  with  full  opportu- 
nity for  information  as  to  the  contract,  can- 
not avoid  It  on  the  ground  of  his  own  ig- 
norance, or  omission  to  read  it."  Continuing, 
the  court  says:  *The  cases  of  Bethea  v.  R. 
R.  Co.,  26  S.  G.  92,  1  S.  EI  372,  and  Daniels 
V.  R.  R.  Co.,  62  S.  C.  1,  39  S.  E.  762,  sustain 
this  principle.  If,  therefore,  the  plaintiff 
wrote  the  message  on  a  blank  of  the  defend- 
ant, containing  the  stipulation  aforesaid,  it 
was  binding  on  him." 

This  principle  is  not  contested  by  the  plain- 
tiff's attorneys,  who,  in  their  argument  say: 
"It  has  been  frequently  decided,  and  we  most 
freely  admit  the  proposition,  that  if  the  send- 
er signs  a  blank,  embodying  a  contract,  which 
includes  a  60-day  stipulation,  then  the  plain- 
tiff is  bound  by  the  same,  although  he  fails 
to  read  the  contract,  and  although  he  was 
absolutely  ignorant  of  its  contents."  They, 
however,  insist  that  the  principle  just  stated 
is  inapplicable  to  the  facts  of  this  case;  and 
the  proposition  for  which  they  contend  is 
thus  stated  in  their  own  language:  **We  sub- 
mit that  the  gist  of  this  decision  (Young  v. 
Tel.  Co.,  65  S.  0.  93,  43  S.  E.  448)  is  that,  if 
a  sender  signs  a  blank,  in  which  the  impor- 
tant words  *Send  the  following  message  sut>- 
Ject  to  the  terms  printed  on  the  back  thereof 
which  are  hereby  agreed  to*  are  included 
having  expressly  stipulated  that  he  agreed 
to  the  terms  referred  to,  then  he  would  be 
held  to  be  bound  thereby,  even  though  he 
were  ignorant  of  what  the  terms  were ;  but, 
in  the  absence  of  such  contracting  words,  he 
is  not  bound.  In  other  words,  it  is  the  fa- 
miliar law  of  contract  over  again,  namely, 
that  a  party  who  signs  a  contract  without 
reading  it  Is  bound  nevertheless,  but  to  ap- 
ply to  this  case,  and  by  analogy,  we  submit 
that,  if  the  blank  signed  does  not  constitute 
a  contract,  then  the  sender  is  not  bound." 
The  plaintlfiTs  attorneys  rely  upon  the  itali- 
cized words  in  the  following  language,  which 
we  quote  from  the.  last-mentioned  case:  "If 
he  wrote  the  message  on  a  blank  of  the  Pos- 
W  Telegraph  Company,  and  delivered  it  to 
the  defendant  to  be  forwarded,  it  must  be 
conclusively  presumed  that  he  did  not  in- 
tend to  enter  into  a  contract  with  the  Postal 
Telegraph  Company,  but  with  the  defendant 
If  he  did  not  intend  to  enter  into  a  contract 


with  the  Postal  Telegraph  Company,  its  name 
may  be  regarded  as  struck  out  of  the  blanlL 
When  he  delivered  to  the  defendant  a  writ- 
ten message  on  a  form,  in  which  he  directed 
it  to  send  the  message  subject  to  the  tenm 
and  conditions  printed  on  the  lack  thereof, 
and  which  he  in  express  terms  agreed  to,  he 
was  as  much  bound  by  the  stipulations  there- 
in as  if  he  had  used  one  of  its  blanks."  These 
italicized  words  were  not  used  for  the  pur- 
pose of  limiting  the  general  rule,  which  had 
already  been  stated,  but  to  emphasize  the 
fact  that  there  was  an  express  agreement, 
manifesting  an  Intention  to  adopt  the  provi- 
sions in  the  blank  originally  intended  for  the 
use  of  the  Postal  Telegraph  Company,  and 
to  make  them  applicable  to  the  contract  with 
the  Western  Union  Telegraph  Company. 
That  case  is  conclusive  of  the  question  un- 
der consideration.  When  a  contract  recites 
the  fact  that  a  party  thereto  has  agreed  to 
certain  conditions,  it  is  binding,  without  fur- 
ther stating  that  he  now  agrees  to  theuL  ' 
And,  as  the  plaintiff  himself  was  the  sender 
of  the  message,  the  words  of  the  telegram 
"which  have  been  assented  to  by  the  sender 
of  the  message"  are  as  effectual  to  bind  the 
plaintiff  as  if  it  had  contained  the  words 
"which  are  now  assented  to  by  P.  P.  Toale. 
one  of  the  parties  to  the  contract"  The  ex- 
ceptions raising  this  question  are  sustained. 
It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed,  and 
that  the  complaint  be  dismissed. 


(83  s.  c.  90) 
GREENVILLE  CAROLINA  POWER  CO.  v. 
UNITED  STATES  FIDELITY  & 
GUARANTY  CO. 

(Supreme  Court  of  South  Carolina.     June  18, 
1909.) 

On  rehearing.    Denied. 

For  former  report,  see  64  S.  E.  518. 

PER  CURIAM.  After  careful  considera- 
tion the  court  is  unable  to  discover  that 
any  material  question  of  law  or  fact  has 
been  overlooked  or  disregarded. 

It  is  therefore  ordered  that  the  petition 
herein  be  dismissed,  and  the  order  staying 
remittitur,  heretofore  granted,  be  revoked. 


(65  W.  Va.  G05) 
WALDRON  et  al.  v.  WALLER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  27,  1900.    Rehearing  Denied 

June  9,   1909.) 

1.  Deeds   (8  181*)— Alteration  bt  Party— 

ElFFECT. 

If.  after  execution,  a  deed  for  land  be  al- 
tered by  the  grantee  or  by  his  privity  so  as 
to  make  it  describe  land  not  granted  thereby, 
its  operation  as  an  executed  contract  is  not 
affected,  and  the  title  vested  by  it  is  not  dis- 
turbed. The  effect  of  such  unauthorized  altera- 
tion is  to  deprive  the  party  making  it  of   all 
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fiitare  benefits  of  an  ezecntorv  nature  or  obli- 

fation  which  he  might  have  deriyed  under  the 
eed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  553;  Dec.  Dig.  §  181:*  Alteration  of 
Instruments,  Gent.  Dig.  §§  122-132.] 

2.  Deeds  (§  181*)— Altebation— Effect  xjpon 

Rights  of  Parties. 

Such  unauthorized  alteration  of  a  deed  will 
not  entitle  the  grantor  by  a  suit  in  equity  to  set 
aside  his  deed  and  be  reinvested  with  the  title 
to  the  land  conveyed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  8  553;  Dec.  Dig.  §  181  ;♦  Alteration  of 
Instruments,  Cent.  Dig.  §§  122-132.] 

3:  Deeds  (§  51*)— Acknowledgment  (§  7*)— 
Altebation  —  Redelivery  —  Rbacknowl- 
edgment. 

If,  after  it  has  been  executed  and  delivered, 
a  deed  for  land,  with  the  consent  of  the  gran- 
tors, be  altered  so  as  to  make  it  describe  a 
larger  boundary,  in  order  to  make  it  efifective 
to  convey  the  additional  land  it  should  be  rede* 
livered,  and,  if  it  has  been  acknowledged  before 
the  alteration,  it  should  be  again  acknowledged. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Di«.  §  97;  Dec.  Dig.  §  51;*  Acknowledgment, 
Cent.  Dig.  §  257 ;  Dec  Dig.  8  7.*1 

4.  Reformation   of   Instruments  (8  47*)  — 

Proceedings  and  Relief. 

In  a  suit  by  a  grantor  to  set  aside  a  deed 
and  be  reinvested  with  the  title  to  the  land 
conveyed  on  the  f  round  that  the  same  has  been 
altered  without  his  consent,  the  grantee  therein, 
on  his  cross-bill  answer,  charging  that  the  land 
covered  by  the  alteration  represents  the  land 
actually  purchased  and.  paid  for,  and  of  which 
possession  was  given^  and  on  which  valuable 
improvements  have  been  made,  with  the  knowl- 
edge and  consent  of  the  grantor,  may  have  spe- 
cific execution  of  the  original  contract,  and  the 
grantor  decreed  to  make  a  new  deed  correcting 
the  mistake  in  the  original  deed,  and,  in  default 
thereof  by  him,  have  a  commissioner  appointed 
to  make,  execute,  and  deliver  such  corrected 
deed  on  his  behalf. 

[EM.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  8  198;  Dec.  Dig.  8 
47.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Mingo  County. 

Bill  by  Hester  A.  Waldron  and  another 
against  Sarah  A.  Waller  and  others.  De- 
cree for  defendants,  and  complainants  ap- 
peal.    Modified,   and   as   modified   affirmed. 

G.  R.  C.  Wiles,  for  appellants.  Douglas 
W.  Brown  and  Stokes  &  Bronson,  for  ap- 
pellees. 

MILLER,  P.  Hester  A.  and  M.  H.  Wald- 
ron, May  2,  1906,  sued  Sarah  A.  Waller 
and  her  four  Infant  children  in  the  circuit 
court  of  Mingo  county,  seeking  to  set  aside 
and  vacate  a  certain  deed  made  by  them 
April  13,  1904,  to  the  said  Sarah  A.  Waller 
and  George  Waller,  her  husband,  and  to 
have  the  title  to  the  lots  conveyed  reinvested 
in  them,  by  which  deed,  in  consideration  of 
|1  In  hand  paid  and  acknowledged,  and  the 
further  sum  of  $100  to  be  paid  in  six  months, 
evidenced  by  note,  they  released  and  quit- 
claimed to  said  grantees  all  their  right,  title, 
and  Interest  in  and  to  a  certain  lot  of  land  In 


Fairfax,  Mingo  county,  conveyed  to  them  De- 
cember 8,  1902,  by  A.  J.  Gauze  and  wife,  de- 
scribing it  by  metes  and  bounds;  and  also 
purporting  to  convey  with  covenants  of  gen- 
eral warranty  a  certain  lot  adjoining  the 
first,  bounded  as  follows:  "Beginning  at  a 
stake  on  the  line  of  the  Norfolk  &  Western 
Railway  right  of  w^ay,  at  a  point  36  feet 
from  the  line  of  the  lot  now  owned  by  the 
said  Eva  Desklns;  thence  with  the  line  of 
said  right  of  way  25  feet  to  a  stake,  running 
In  a  northwesterly  direction;  thence  south 
61.30  degrees  and  5  minutes  west  about  150 
feet  to  the  water  edge  of  Tug  river;  thence 
with  the  meanders  of  said  river  to  a  bunch 
of  grape  vines  at  the  corner  of  the  lot  now 
owned  by  the  said  Sarah  A.  Waller,  stand- 
ing near  the  water  edge;  thence  with  the 
line  of  said  lot  to  the  beginning" — ^the  ob- 
ject of  said  deed  being,  as  recited  on  its 
face,  to  settle  and  compromise  a  chancery 
suit  then  pending  In  said  court,  involving 
a  dispute  as  to  a  boundary  line  of  said  lots ; 
and  also  seeking  to  set  aside  another  deed 
made  May  26,  1904,  by  said  George  Waller 
to  the  said  Sarah  A.  Waller,  and  her  said 
Infant  children,  conveying  to  them  the  same 
lot,  and  for  general  relieL  On  final  hearing 
March  8,  1907,  on  bill,  answer  of  Sarah  A. 
Waller,  and  separate  answer  of  said  infant 
defendants,  by  guardian  ad  litem,  and  dep- 
ositions taken  and  filed,  the  court  below, 
being  of  opinion  that  the  plaintiffs  were 
not  entitled  to  the  relief  prayed  for,  dis- 
missed their  bill,  and  they  have  appealed. 

It  Is  conceded  with  respect  to  the  deed  of 
April  13,  1904,  as  originally  executed  and 
delivered,  one  of  the  calls  In  the  boundary 
of  the  last  lot  conveyed,  which  reads,  **th€nce 
south  55  degrees  and  5  minutes  west  about 
150  feet  to  the  water  edge  of  Tug  river," 
was  changed  before  recordation  so  as  to 
read,  "thence  south  61.30  degrees  and  5 
minutes  west  about  150  feet  to  the  water 
edge  of  Tug  river,"  and  that  as  recorded  it 
has  on  its  face,  following  the  acknowledg- 
ment, a  memorandum  made  April  23,  1904, 
by  the  county  surveyor,  of  a  resurvey  of  the 
lot  conveyed,  changing  said  course  from  "S. 
55**  5' "  to  "S.  61.30**  W."  However,  In  the 
deed  from  George  R.  Waller  to  Sarah  A. 
Waller  and  children,  made  May  26,  1904, 
the  description  of  the  lot  is  the  same  as  In 
the  original. 

The  only  evidence  taken  on  behalf  of  de- 
fendants is  the  testamentary  of  Gaujot,  the 
surveyor  who  made  the  resurvey,  who  says, 
respecting  this  survey  and  the  change  made 
by  him  in  the  deed:  That  on  the  day  he  re- 
surveyed  the  lot  and  made  the  change  In  the 
description,  and  made  the  memorandum 
thereof  on  the  deed,  he  received  a  message 
to  come  to  Naugatuck,  and  when  he  got 
there  he  found  the  Wallers  wanted  him  tu 
run  out  the  true  course  of  the  lot  which  hu 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  ^^te,  ft  Reporter  indexes 
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understood  had  been  recently  parchased  by 
them  from  the  Waldrons;  that  he  did  the 
surveying  in  the  presence  of  M.  H.  Waldron, 
and  In  running  these  courses  and  distances 
he  found  that  the  change  in  the  course  as 
shown  in  the  memorandum  and  made  by  him 
on  the  deed  was  necessary;  that  Waldron 
was  present  at  the  time  and  consented  that 
the  change  should  be  made,  and,  when  made, 
that  he  consented  to  the  redelivery  of  the 
deed,  and  was  present  when  he  redelivered 
the  deed  to  the  Wallers;  that  he  took  sup- 
per with  the  Waldrons  the  same  evening 
and  heard  Waldron  talk  the  matter  over 
with  Mrs.  Waldron  and  tell  her  he  had 
made  the  change  in  the  deed,  and  heard 
her  say,  "It  was  all  right  with  her";  that 
before  making  the  resurvey  they  waited  for 
Waldron  to  come,  and  when  he  came  he 
pointed  out  the  monuments  to  him  by  which 
to  make  it;  and  that  the  making  of  the 
change  in  the  deed  was  perfectly  satisfactory 
to  the  Waldrons. 

Besides  their  own  depositions,  the  plain- 
tiffs took  the  testimony  of  Henry  P.  Clark, 
a  relative,  and  of  their  son,  B.  H.  Waldron. 
Waldron  admits  his  presence  at  the  survey, 
as  well  as  that  of  Clark,  but  denies  that  he 
consented  to  the  change,  and  both  he  and 
Mrs.  Waldron  deny  the  alleged  conversation 
the  same  evening  in  the  presence  of  Gaujot, 
as  testified  to  by  him,  and  they  also  deny 
that  she  then  consented  to  the  change  as 
made,  or  that  either  of  them  knew  the 
change  had  been  made  until  a  short  time 
before  suit  brought,  but  on  the  contrary, 
Waldron  testifies  (his  testimony  being  ob- 
jected to  by  defendant  for  incompetency) 
chat  in  a  conversation  with  George  Waller, 
now  deceased,  he  refused  his  request  to 
make  the  change,  but  did  say  to  him  that, 
if  Mrs.  Waldron  wanted  to  change  it,  he 
could  get  her  to  make  a  new  deed.  Mrs. 
Waldron  admits  that  her  husband  was  her 
agent,  and  acted  for  her  in  the  transaction 
with  the  Wallers.  The  witness  Clark  admits 
he  carried  the  chain  for  Gaujot  in  making 
the  resurvey,  that  Waldron  was  present,  but 
that  he  heard  him  say  to  George  Waller  he 
would  not  make  a  new  deed,  or  change  it, 
that  he  should  go  and  see  Mrs.  Waldron, 
and  if  she  would  change  it  it  would  be  all 
right  He  admits  that  when  the  resurvey 
was  being  made  there  seemed  to  be  no  dis- 
pute as  to  the  lines,  and  that  after  Gaujot 
got  through  his  surveying  Waldron  seemed 
satisfied. 

It  does  not  appear  from  any  evidence  in 
the  case  what  was  the  real  object  of  making 
|ie  change  in  the  deed.  It  is  intimated  in 
the  evidence  of  the  surveyor  that  the  change 
was  necessary  in  order  to  make  it  close; 
but  In  the  answer  of  Mrs.  Waller  calling  for 
affirmative  relief,  and  which  she  asks  may 
be  treated  as  a  cross-bill,  and  to  which  there 
<vas  no  special  replication  controverting  the 
allegations  thereof,  she  alleges:     That  the 


strip  of  land  purchased  by  her  and  her  hoar 
band  was  not  correctly  described  in  the 
deed  as  originally  made;  that  the  change  or 
alteration  made  therein  by  Gaujot  was  neces- 
sary to  make  it  conform  to  the  contract  of 
purchase ;  that  the  land  covered  by  the  deed 
as  changed  and  altered  is  the  exact  lot  of 
land  which  the  plaintiffs  sold  to  her  and  her 
husband;  that  the  change  was  made  in  the 
deed  with  the  knowledge  and  consent  of  the 
plaintiffs,  and  without  any  fraudulent  pur- 
pose or  intent  on  the  part  of  the  grantees; 
that  since  then  she  has  placed  on  the  prop- 
erty large  and  valuable  improvements,  cost- 
ing many  hundreds  of  dollars,  and  has  been 
in  the  actual  possession  and  occupancy  of 
the  property  described  with  the  full  knowl- 
edge and  acquiescence  of  the  plaintiffs  there- 
in until  the  institution  of  this  suit;  and 
that  they  are  now  seeking,  with  fraudulent 
purposes  and  by  means  thereof,  to  obtain 
from  her  and  her  children,  for  the  paltry 
sum  of  |100,  the  original  purchase  money 
tendered,  property  worth  thousands  of  dol- 
lars. 

What  then  are  the  rights  of  the  parties? 
The  bill  seems  to  have  been  framed  and  to 
proceed  upon  the  theory  that  where  a  deed 
of  conveyance  has  been  altered  by  or  at  the 
instance  of  the  grantee,  in  a  material  mat- 
ter,  such  alteration  not  only  destroys   the 
deed,  but  also  entitles  the  grantor  to  be  re- 
invested with  the  title  to  the  land  as  con- 
]  veyed.     This,  however,  is  not  the  law.     As 
I  stated  by  Mr.  Devlin  (1  Devlin  on  Deeds, 
§  460) :    **The  true  rule  seems  to  be  that  if 
j  the   deed  is   altered   after  execution  by   a 
party  claiming  some  benefit  under  it,  or  by 
.  his  privity,  its  operation  as  an  executed  con- 
1  tract  is  not  affected."     And  that :    'Titles 
i  vested  by  it  are  not  disturbed,  but  the  par- 
j  ty  making  the  alteration  is  deprived  of  all 
future  benefits  that  he  might  have  derived 
I  from  it,  and  cannot  enforce  any  executory 
I  obligation  contained  in  it"    When  the  title 
1  to  land  has  once  vested,  any  alteration  in 
I  the  deed,  made  by  the  grantee,  though  ma- 
terial, will  not  deprive  him  of  his  title  or 
reinvest  it  in  the  grantor.     If  anything  is 
destroyed  by  the  alteration,  it  is  the  deed, 
and  not  the  title.     A  deed  may  be  altered, 
mutilated,  changed,  or  wholly  destroyed  so 
as  to  be  no  longer  competent  evidence,  or 
capable  of  being  introduced  in  evidence,  yet 
the  title  vested  by  the  grant  is  not  thereby 
destroyed.     1  Devlin  on  Deeds,  8  461a,  and 
cases  cited;    2   Cyc   721,   722,   and  cases; 
Selbel    V.   Rapp,   85   Va.   30,   6   S.   E.    47S; 
Vaughn  v.  Moore,  89  Va.  925,  17  S.  E.  326; 
Grayson   v.    Richards,    10   Leigh    (Va.)    57; 
Furguson  v.  Bond,  39  W.  Va.  561,  20  S.  E. 
591.    This  is  not  a  case  like  that  of  Philip 
Carey  Mfg.  Co.  v.  Watson,  58  W.  Va.  189. 
52  S.  E.  515,  and  cases  of  that  class,  relied 
on  by  plaintiffs,  where  an  altered  instrument 
is  offered  in  evidence  by  a  party  in  support 
of  some  right  of  action  claimed  by  him  un- 
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der  it  In  sndii  a  case  the  material  altera- 
tion in  the  instrument  depriyea  the  holder 
responsible  for  It  of  any  executory  rights  or 
right  of  action  thereon,  and  destroys  its 
evidential  force  and  effect  1  Devlin  on 
Deeds,  |  460;  Burgess  v.  Blake,  128  Ala. 
105,  28  South.  963,  86  Am.  St.  Rep.  78,  and 
monographic  note. 

But  what  effect  may  be  given  to  a  deed  so 
materially  altered  as  to  the  property  not 
originally  covered  or  conveyed  by  it?  The 
authorities  we  think  make  it  clear  that,  al- 
though such  alteration  may  have  been  with 
the  consent  of  the  grantors,  the  deed  cannot 
operate  to  Invest  In  the  grantee  land  not 
covered  by  the  original  grant,  without  a  re- 
delivery of  the  deed  by  them,  and,  if  it  has 
been  acknowledged  before  the  alteration,  the 
deed  sftiould  be  again  aclaiowledged.  1  Dev- 
lin on  Deeds,  §  462a,  citing  among  other 
cases,  Moelle  v.  Sherwood,  148  U.  S.  21,  13 
Sup.  Ct  426,  37  li.  Ed.  3&0.  The  evidence 
of  the  surveyor  In  this  case  tends  in  a  slight 
degree,  but  we  think  not  sufficient,, to  show 
a  redelivery  of  the  deed  to  the  grantees 
after  the  alteration  was  made  by  him,  and 
there  is  no  claim  that  after  the  modification 
of  the  deed  it  was  reacknowledged,  and  only 
by  a  reacknowledgment  by  Mrs.  Waldron, 
a  married  woman,  could  she  be  divested  of 
her  title  In  the  land  not  covered  by  the  orig- 
inal deed. 

But  could  and  should  any  relief  have  been 
granted  plaintiffs  on  their  bill?  It  is  clear 
they  cannot,  as  prayed  for,  be  reinvested 
with  the  title  to  the  land  covered  by  their 
original  deed.  They  have  not  framed  their 
bill  with  the  view  of  removing  a  cloud  from 
the  title  to  that  part  of  the  lot  not  covered 
by  the  original  deed,  and  we  do  not  think 
that  on  the  bill  and  evidence  and  the  prayer 
for  general  relief  they  are  entitled  to  any 
such  relief. 

But  is  Mrs.  Waller  upon  her  cross-bill  an- 
swer entitled  to  have  the  alleged  mistake 
in  the  original  deed  now  corrected  so  as  to 
recover  the  lot  according  to  the  altered  de- 
scription therein,  and  according  to  the  origi- 
nal contract,  as  she  alleges  it?  She  specific- 
ally alleges  tn  her  answer  that  the  original 
contract  covered  the  lot  as  now  described  in 
the  altered  deed  and  for  which  she  and  her 
husband  paid  full  consideration,  and  were 
put  in  the  actual  possession  of  the  property, 
and  that  they  have  placed  valuable  improve- 
ments thereon,  with  the  knowledge,  consent, 
and  acquiescence  of  the  plaintiffs.  These 
allegations  of  her  answer  are  not  controvert- 
ed by  the  plaintiffs,  and,  if  constituting  good 
grounds  for  relief  and  well  pleaded,  must 
be  taken  as  true.  We  think  the  allegations 
of  this  answer  sufficient,  for  if  the  contract 
was  as  allei^ed,  and  there  was  a  mistake  in 
the  original  deed,  and  defendants  have  been 
in  possession  of  and  improved  the  lot  with 


the  knowledge,  consent,  and  acquiescence  of 
the  plaintiffs,  there  has  been  such  partial 
execution  of  the  original  contract  as  to  en- 
title defendants  to  specific  execution  there- 
of, and  to  a  correction  of  the  deed  in  con- 
formity thereto,  and  to  be  quieted  In  their 
right  and  tiUe  to  the  lot 

A  decree  will  therefore  be  entered  here, 
in  modification  of  the  decree  appealed  from, 
that  the  plaintiffs  do  within  30  days  from 
the  date  this  cause  is  redocketed  In  the  cir- 
cuit court  make,  execute,  and  deliver  to  de- 
fendants a  deed  of  correction  describing  the 
last-mentioned  lot  therein  according  to  the 
description  thereof  contained  in  the  original 
deed  of  April  13,  1904,  as  recorded,  and  that, 
if  they  shall  fail  to  do  so,  then  that  a  special 
commissioner  be  appointed  by  the  circuit 
court  for  that  purpose,  who  shall  make,  exe- 
cute, acknowledge,  and  deliver  to  defendants 
such  a  deed  for  and  on  behalf  of  plaintiffs; 
and  the  cause  will  be  remanded  to  the  cir- 
cuit court  for  the  purpose  of  seeing  that  the 
mandate  of  this  court  is  faithfully  executed ; 
and  the  appellees,  who  have  substantially 
prevailed  here,  will  have  costs  incurred  in 
this  court,  as  well  as  In  the  circuit  court 
whose  decree,  except  as  modified,  will  be 
affirmed. 


(66  W.  Va.  384) 
BUTCHER'S  HEIRS  et  al.  v.  KUNST  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  23.  1900.    Rehearing  De- 
nied June  9,  1909.) 

1.  Appeal  and   Erbob   (t  84*)  —  Decisions 

RevTEWABLE— FiNALITT. 

Where  an  appeal  from  a  judgment  or  order 
of  a  county  court  appointing,  or  refusing  to 
appoint,  an  administrator  has  been  allowed  by, 
and  docketed  in,  a  circuit  court,  and  the  person 
appealing  has  right  of  appeal,  the  order  of  dis- 
missal thereof  by  the  circuit  court,  as  improvi- 
dent! y  awarded,  will  be  treated  as  a  final  judg- 
ment, from  which  a  writ  of  error  will  lie  to  this 
court. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  528-547;  Dec.  Dig.  f  84.*1 

2.  Executors  and  Administrators  (§  18*)— 
Persons  Entitled  to  Act— Nonresident. 

A  distributee  of  the  estate  of  one  dying 
intestate  in  this  state,  and  who  would,  if  a 
resident  of  this  state,  be  entitled  to  precedence 
in  administration,  and  as  the  law  was  prior  to 
1903  would,  notwithstanding  such  non residence, 
have  been  entitled  to  administer  on  such  estate, 
is  now  by  amendment  of  chapter  13,  p.  83,  Acts 
1903  (section  3258,  Code  1906),  wholly  disquali- 
fied to  act  as  such  administrator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  9  65 :  Dec.  Dig. 
§  18.*] 

3.  Executors  and  Administrators  (§  20*)— 
Appointment  —  Review  —  Persons  Enti- 
tled. 

But  though  such  nonresident  distributee  be 
disqualified  by  nonresidenoe  to  act  as  adminis- 
trator, nevertheless  his  interest  as  distributee 
entitles  him  to  be  heard,  by  protest,  objection, 
and  ndvice  in  the  appointment  of  a  proper  and 
competent  person,,  with  rlRht  of  apponl  to  the 
circuit  court,  and  writ  of  error  to   this  court. 


«For  other  oases  see  same  topic  and  secUon  NUMBER  1a  Dec.  ft  Am.  Digs.  1397  to  ^te,  ft  Reporter  indexes 
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where  there  has  been  any  abuse  of  the  discre- 
tion of  the  court  below  in  such  appointment. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  I  102;  Dec. 
Dig.  I  20.*] 

4.  Appeai,  and   Ebbob   (f   333*)— Death  of 

Plaintiff  in  Bbrob— ErrBcr. 

On  the  death  of  such  nonresident  distrib- 
utee pending  a  writ  of  error  brought  by  him 
to  this  court,  though  such  death  be  suggested  on 
the  record  of  this  court,  and  order  be  made  re- 
viying  the  cause  in  the  name  of  his  next  of  kin 
or  next  friend  by  whom  the  writ  of  error  is 
prosecuted,  the  case  may  be  heard  and  disposed 
of  here  on  its  merits  upon  the  writ  of  error  as 
originally  awarded,  without  reference  to  such 
death,  as  provided  by  section  8900,  Code  1906. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent.  Dig.  §§   1846-1850;   Dec.   Dig.  § 

6.    E3CEC7UTOBS   AND   ADMINISTBATORS   (§    17*)— 

Failure  of  Distributee  to  Apply  — Ap- 
pointment OF  Creditor. 

By  authority  of  section  3258,  Code  1906, 
if  no  distributee  of  an  estate  apply  for  admin- 
istration within  30  days  from  the  death  of  the 
intestate,  the  county  court  may  grant  adminis- 
tration to  a  creditor,  or  to  any  other  person, 
without  waiting  for  an  adjudication  as  to  the 
sanit]^  or  insanity  of  a  resident  or  nonresident 
distributee  thereof,  the  statute  imposing  no 
such  limitations  on  the  appointing  authority. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §{  43-59 ;  Dec 
Dig.  8  17.  ♦] 

6.  EXECUT0R8  AND   ADMINISTRATORS   (|  23*)- 

Two  Grants  of  Administration. 

While  the  general  rule  is  that  there  cannot 
be  two  valid  grants  of  administration  on  the 
same  estate  at  the  same  time,  within  the  same 
state  jurisdiction;  and  the  second  is  a  nullity 
while  the  first  continues,  yet  such  rule  is  in- 
applicable to  the  case  of  a  temporary  commit- 
ment of  such  estate  to*  the  sheriff  as  curator 
thereofj  pending  the  determination  of  the  right 
of  administration  by  the  county  court. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  128,  129; 
Dec.  Dig.  8  23.*] 

7.  Executors  and  Administratobb  (|  17*)— 
Administration— Persons  Entitled. 

While  the  county  court  may  rightfully  re- 
quire evidence  of  a  creditor's  claim  as  a  condi- 
tion precedent  to  his  appointment  as  adminis- 
trator of  an  estate,  yet,  as  the  statute  authoriz- 
es the  appointment  of  any  other  person,  if 
such  appointee  be  not  in  fact  a  creditor,  if  he 
be  otherwise  competent  to  act  his  appointment 
will  not  be  invalid. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  43-59;  Dec. 
Dig.  8  17.*] 

8.  Executors  and  Administrators  (8  20*)— 
Review— Discretion  of  Court. 

An  order  of  the  county  court  appointing 
an  administrator,  whether  distributee,  creditor, 
or  other  person,  will  not  be  set  aside  on  writ 
of  error  to  this  court,  unless  it  plainly  appears 
that  there  was  abuse  of  the  discretion  of  the 
county  court  in  making  such  appointment. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §  102;  Dec. 
Dig.  8  20.*] 

9.  Judgment  (8  9*)- Validity- Disqualifi- 
cation OF  Judge. 

The  nile  in  this  state  is  that  a  judgment 
pronounced  by  a  judge  disqualified  by  personal 
interest  to  give  judgment  is  not  void,  but  void- 
able only,  as  being  a  decree  not  according  to 
law,   and   to   be   set  aside   only  when   brought 


under  review,  and  objection  taken  at  the  prop- 
er time. 

[Ed.   Note.— For  other  cases,   see   Judgment, 
Cent.  Dig.  68  237-239 ;    Dec.  Dig.  |  9.*] 
10.  Question  Not  Decided. 

Qusre:  Where  two  of  three  commissioners 
of  a  county  court  are  interested  so  as  to  be 
disqualified  by  reason  thereof  to  give  judgment 
in  the  matter  of  appointment  of  an  adminis- 
trator, there  being  no  provision  of  law  for  call- 
ing in  another  commissioner,  and  no  other 
tribunal  with  jurisdiction  to  make  such  appoint- 
ment, would  not  they,  ex  necessitate,  have  ju- 
risdiction to  sit  in  judgment? 

(Syllabus  by  the  CourtJ 

Error  from  Circuit  Court,  Taylor  County. 

Contest  to  determine  the  right  and  priority 
to  administration  of  the  estate  of  Adolphus 
Armstrong,  deceased,  between  Louisa  Batch- 
er and  others  and  G.  H.  A.  Kunst  and  oth- 
ers. E^rom  the  final  order  of  the  county 
court  appointing  Kunst  administrator  of  the 
estate,  Louisa  Butcher  and  such  others  ap- 
pealed to  the  Circuit  court,  which  court  dis- 
missed the  appeal,  and  Louisa  Butcher  and 
such  others  bring  error.  On  death  of  said 
Louisa  Butcher  pending  hearing  on  writ  of 
error,  said  cause  was  revived  and  proceed- 
ed in  by  George  Woofter  and  others  as  hei 
heirs  and  next  of  kin.    Affirmed. 

Dent  &  Dent,  B.  F.  Bailey,  and  C.  P.  Guard, 
for  plaintiffs  in  error.  John  L.  Hechmer, 
for  defendants  in  error. 

MILLER,  P.  This  case  had  Its  origin  in  a 
contest  over  the  right  and  priority  of  admin- 
istration of  the  estate  of  Adolphus  Arm- 
strong, deceased,  begun  in  March,  1907,  in 
the  county  court  of  Taylor  county,  and  con- 
tinued on  appeal  of  Louisa  Butcher  by  George 
Woofter  and  others,  her  next  of  kin,  to  the 
circuit  court  of  said  county,  from  the  final 
order  of  the  said  county  court  appointing,  on 
motion  of  creditors  and  others,  G.  H.  A. 
Kunst,  administrator  of  said  estate.  The 
case  Is  here  upon  a  writ  of  error  to  the  judp- 
ment  of  the  said  circuit  court  dismissing  said 
appeal. 

On  June  13,  1908,  since  the  case  was  dock- 
eted here,  the  death  of  Louisa  Butcher, 
pending  this  writ  of  error,  being  suggested  on 
motion  of  said  Woofter  and  others,  it  was 
ordered  that  the  case  be  revived  and  pro- 
ceeded in  in  their  names  in  place  of  said 
Louisa  Butcher.  On  final  hearing,  September 
4,  1908,  said  Kunst  moved  the  court  as  fol- 
lows: First,  to  require  plaintiffs  in  error  to 
mature  the  case  as  to  L.  E.  Matz,  not  served 
with  process;  second,  to  require  plaintlfFs  in 
error  to  amend  their  petition  so  as  to  bring 
in  as  defendants  Eugene  Sommerville  and 
L.  E.  Matz,  the  latter  in  his  representative 
capacity;  third,  to  set  aside  the  order  of 
revival  herein,  and,  in  support  thereof,  ex- 
hibited a  certified  copy  of  the  will  of  said 
Louisa  Butcher,  and  of  the  order  of  the 
county  court  of  said  Taylor  county  appointing 


•For  other  ( 


i  see  same  topic  and  section  NUMBER  In  Deo.  *  Am.  Dig*.  1907  to  date*  *  R^orter  Indexee 


W.  Va.) 


BUTCHER'S  HEIRS  v.  KUNST. 


969 


W.  B.  Lynch  executor;  fourth,  to  dismiss 
the  writ  of  error  and  supersedeas,  on  the 
ground  that  the  judgment  appealed  from,  dis- 
missing the  appeal  as  improvidently  award- 
ed, is  not  a  final  Judgment  on  the  principles 
of  the  cause,  from  which  an  appeal  lies  to 
this  court.  So  far  as  the  record  shows,  Matz 
has  no  Individual  interest  to  subserve,  where- 
fore not  a  necessary  party.  He  appeared  by 
petition  in  the  county  court  as  foreign  guard- 
ian of  the  said  Louisa  Butcher,  appointed  by 
the  probate  court  of  Monroe  county,  Ohio, 
which  court  also  adjudged  her  an  imbecile, 
and  incapable  of  taking  care  of  and  preserv- 
ing her  property,  and  also  joined  in  the  mo- 
tion of  creditors  to  appoint  said  Kunst  ad- 
ministrator. The  death  of  Louisa  Butcher 
annulled  the  authority  of  the  said  Matz  as  a 
representative  of  deceased,  and  therefore  he 
is  no  longer  a  necessary  party.  In  the  coun- 
ty court  Eugene  Sommervllle  appeared  by  pe- 
tition, claiming  right  of  administration  by 
virtue  of  a  power  of  attorney  and  nomination 
therein  of  said  Louisa  Butcher,  and  also  filed 
a  protest  in  writing  against  the  appointment 
of  any  other  person.  He  did  not  appeal 
from  the  order  appointing  said  Kunst,  and 
has  not  appeared  to  cross-assign  errors  in 
this  court.  The  question  of  SommerviUe's 
right  of  administration  and  the  questions  pre- 
sented by  the  other  motions  are  all  involved 
in  the  merits  of  the  controversy  presented 
upon  this  writ  of  error,  if  the  judgment  be- 
low was  final,  so  as  to  give  us  jurisdiction, 
and  need  not  be  separately  considered. 

The  order  of  the  circuit  court  was  that  the 
appeal  be  dismissed  as  improvidently  award- 
ed. It  is  argued  on  behalf  of  Kunst  that  this 
order  was,  in  effect,  only  a  refusal  of  the  ap- 
peal, and  not  an  adjudication  of  the  rights  of 
the  parties,  and  that,  no  appeal  having  been 
applied  for  or  allowed  by  a  judge  of  this 
court,  as  provided  by  section  3634,  Code  1906, 
and  there  being  no  final  adjudication  by  the 
circuit  court,  this  court  Is  without  jurisdic- 
tion of  the  case,  and  the  writ  of  error  should 
be  dismissed.  We  do  not  think  this  position 
well  founded.  An  appeal  was  allowed  by  the 
circuit  court ;  and,  if  appellant  Louisa  Butch- 
er had  right  of  appeal  from  a  judgment  deny- 
ing her  right  and  priority  of  administration, 
or  right  to  nominate  said  Sommerville,  or 
right  of  protest  against  the  appointment  of 
said  Kunst,  she  had  right  of  appeal  to  the 
circuit  court,  by  virtue  of  section  1261,  Code 
1906,  and  to  writ  of  error  to  this  court  by 
virtue  of  section  4038,  Code  1906,  entitling 
her  to  a  writ  of  error  to  the  judgment  or  or- 
der of  the  circuit  court  in  controversy  con- 
cerning the  probate  of  a  will  or  the  appoint- 
ment of  a  personal  representative,  guardian, 
committee,  or  curator.  In  Bridgman  v.  Bridg- 
man,  30  W.  Va.  212,  216,  3  S.  B.  580,  a  like 
order  of  the  circuit  court  dismissing  an  ap- 
peal was  treated  as  equivalent  to  the  affir- 
mance of  the  order  of  the  county  court,  and 
we  think  we  should  so  treat  the  judgment  in 


this  case.  The  dismissal  of  the  appeal,  so  far 
as  the  record  shows,  could  have  been  upon 
no  other  ground  except  want  of  error  in  the 
judgment  of  the  county  court.  That  judg- 
ment was  final,  and  determined  the  right  of 
administration  as  between  the  contestants. 
And  although  the  motion  may  not  have  been 
well  founded,  and  the  court  may  have  given 
a  wrong  reason  for  its  judgment,  it  must 
necessarily  be  treated  as  final  and  conclusive, 
and  from  which  a  writ  of  error  may  be  prose- 
cuted to  this  court 

So  far  as  the  record  shows,  Louisa  Butch- 
er was  the  sole  heir  and  distributee  of  the 
estate  of  Adolphus  Armstrong.  She  was  a 
very  old  woman,  some  80  years  of  age,  and 
being  of  weak  mind,  insane,  according  to  her 
West  Virginia  next  of  kin,  and  an  imbecile 
in  the  judgment  of  her  appointees,  Sommer- 
ville and  Wilson,  and  of  the  probate  court  of 
Ohio  and  being  about  to  come  into  possession 
of  an  estate  of  some  $200,000  or  $300,000,  it 
was  natural  that  she  should  suddenly  develop 
many  friends,  next  of  kin,  and  without  kin- 
ship, ready  and  anxious,  voluntarily  or  in- 
voluntarily, to  help  her  manage  and  dispose 
of  it.  Sommerville  and  his  co-appolntee, 
Wilson,  were  quick  in  securing  a  power  of 
attorney  from  her,  making  them  her  agents 
to  collect,  manage,  sell,  and  convey  said  prop- 
erty, and  nominating  them  as  administrators 
of  the  estate  of  said  Armstrong.  Woofter 
and  others,  her  West  Virginia  friends  and 
next  of  kin  and  prospective  heirs,  were  nat- 
urally interested,  and  on  their  motion  in  said 
county  court,  prior  to  the  appointment  of 
said  Kunst,  the  estate  of  said  Armstrong  was 
by  said  county  court,  pending  the  question 
of  the  right  and  priority  of  administration 
and  the  appointment  of  a  personal  represent- 
ative, committed  to  the  sheriff,  as  curator 
thereof,  and  who,  so  far  as  this  record  shows, 
is  now  in  charge  of  it  In  the  proceedings 
before  the  county  court  these  two  sets  of 
friends  and  representatives  were  opposed  to 
each  other,  and  there  was  a  third  friend, 
Matz,  who,  having  had  himself  appointed 
guardian  in  Ohio,  took  the  side  of  Kunst, 
joining  in  the  motion  of  creditors  for  his 
appointment  as  administrator.  Sommerville 
and  Wilson  on  the  one  side,  and  Woofter  and 
others,  appellants,  on  the  other,  though  host- 
ile, in  the  proceedings  before  the  county 
court,  claim  right  of  priority  of  administra- 
tion by  right  of  nomination  of  said  Louisa 
Butcher  and  of  her  supposed  rights  to  pre- 
cedence as  sole  distributee;  and  it  is  by 
virtue  thereof  that  Woofter  and  others  ap- 
peared and  protested  before  the  county  court, 
and  afterwards  appealed  to  the  circuit  court, 
and  are  now  prosecuting  this  writ  of  error. 

Two  questions  are  presented,  the  answers 
to  which  will  settle  the  controversies  be- 
tween these  two  sets  of  confilcting  claimants, 
and  will  also,  for  the  most  part,  also  settle 
the  controversies  between  them  and  the  said 
Kunst     The  first  question  is.  Had  Louisa 
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Batcher,  as  dUrtrlbntee  of  said  estate,  the 
right  of  administration  or  the  right  of  nom- 
ination as  claimed?  Second,  if  she  bad  not 
such  right,  had  she,  by  virtue  of  her  interest 
in  said  estate,  right  of  protest,  and  advice  In 
the  appointment  of  an  administrator,  and 
right  of  appeal  from  .the  adverse  Judgment? 
Prior  to  the  amendment  of  section  4,  c.  86, 
Code  1899  (Acts  Leg.  1908,  p.  83,  c.  13)  now 
section  3258,  Code  1906,  if  sole  heir  and 
distributee,  and  a  com];)etent  person,  she 
would  have  bad  precedence  in  right  of  ad- 
ministration, but  by  that  amendment,  being  a 
nonresident,  that  right  was  wholly  taken 
away.  That  amendment  added  the  proviso: 
"That  no  person  not  a  resident  of  this  state 
shall  be  appointed  or  act  as  such  personal 
representative,  unless  the  decedent  be  a  non- 
resident of  the  state  at  the  time  of  his  death, 
and  names  in  his  will  a  nonresident  as  his 
executor."  It  is  quite  evident  that  counsel 
on  both  sides  in  this  controversy  have  over- 
looked this  amendment.  Nor  do  we  know  of 
any  law  giving  her  right  of  nomination  or 
appointment  of  a  resident  administrator. 
Without  Buch  authority  given  by  statute  her 
nomination  would  not  bind  the  court  in  exer- 
cising sound  discretion  in  the  appointment 
of  some  suitable  person.  18  Cyc  92.  The 
statute  is  plain,  and  does  not  call  for  inter- 
pretation. Its  terms  clearly  precluded  Louisa 
Butcher^  a  nonresident,  from  administering 
said  estate,  and  her  appointees  and  next  of 
kin  acquired  no.  rights  under  her  to  adminis- 
ter thereon.    This  answers  the  first  question. 

The  second  question  we  answer  in  the  af- 
firmative. Being  the  sole  distributee,  she 
was  vitally  interested  in  the  proper  and  the 
just  administration  of  the  estate,  and,  though 
herself  disqualified  by  law  to  administer, 
she  had  the  right  to  be  heard  on  protest 
against  the  appointment  of  an  improper  or 
disqualified  person,  and  to  appeal  from  any 
order  of  the  county  court  in  which  there 
should  be  any  abuse  of  its  discretion,  and, 
if  aggrieved  by  the  judgment  of  the  circuit 
court  dismissing  her  appeal,  she  has  the 
right  to  a  writ  of  error  thereto  from  this 
court 

Whether  or  not  Woofter  and  others,  her 
next  friends  and  distributees  of  her  estate, 
were  entitled,  on  suggestion  of  her  death,  to 
have  bad  this  cause  revived  in  their  names 
we  need  not  decide;  for,  without  such  sug- 
gestion, we  think  the  case  may  be  heard  and 
disposed  of  here  on  its  merits,  upon  the 
writ  of  error  as  originally  awarded,  without 
reference  to  her  death,  for  it  Is  provided  by 
section  3900,  Code  1906,  that  "if,  in  any  case 
of  appeal,  writ  of  error,  or  supersedeas, 
which  is  now  or 'may  hereafter  be  pending, 
there  be  at  any  time  in  an  appellate  court, 
suggested  or  relied  on  in  abatement,  the 
death  of  a  party,  or  any  other  fact,  which, 
if  it  had  occurred  after  verdict  In  an  action, 
would  not  have  prevented  judgment  being 
entered  (as  if  it  had  not  occurred)  the  ap- 
pellate court  may,  in  its  discretion,  enter 


judgment  or  decree  In  snch  case  as  if  the 
said  fact  had  not  occurred." 

Coming  then  to  a  consideration  of  the  er- 
rors assigned,  the  first  is  that  the  county 
court  had  no  authority,  prior  to  an  adjudica- 
tion of  the  sanity  or  insanity  of  Mrs.  Butch- 
er, simply  because  SO  days  from  the  date  of 
the  death  of  the  intestate  had  expired,  to  ap- 
point a  creditor  administrator.  But  the  stat- 
ute puts  no  such  limitation  upon  the  court 
Said  section  3258»  Code  1906,  provides  that 
"if  no  distributee  apply  for  administration 
within  thirty  days  from  the  death  of  the  in- 
testate, the  court  may  grant  administration 
to  one  or  more  of  his  creditors,  or  to  any 
other  person."  Nor  does  the  statute  impose 
any  other  condition  precedent  to  the  ap- 
pointment of  a  creditor.  If  the  sole  distribu- 
tee be  insane,  as  appellants  have  treated 
Mrs.  Butcher,  she  would  be  wholly  incompe- 
tent, if  a  resident  and  otherwise  qualified, 
to  administer  the  estate. 

Next  It  is  claimed  that  the  court  was  with- 
out authority,  without  good  cause  shown  and 
notice  to  him,  and  had  no  right  or  authority 
to  revoke  the  powers  of  the  curator,  and  on 
motion  of  a  creditor  appoint  tiim  adminis- 
trator. This  proposition  is  based  upon  the 
general  rule  that  there  cannot  be  two  valid 
grants  of  administration  on  the  same  estate 
at  the  same  time,  within  the  same. state  juris- 
diction, and  that  the  second  appointment  is 
a  nullity  while  the  first  continues.  Counsel 
cite  18  Cyc.  113,  and  Hutcheson  v.  Prlddy, 
12  Grat  (Va.)  85.  But  we  do  not  understand 
this  rule  to  be  applicable  where,  as  in  this 
case,  and  as  set  forth  by  appellants  in  their 
petition  for  appeal  to  the  circuit  court,  the 
estate  has  been  committed  to  the  sheriff  t^n- 
porarlly,  until  proper  administration  there- 
of can  be  determined  and  settled.  This,  we 
think,  has  been  the  practice  in  this  state  and 
in  Virginia.  Such  temporary  appointment 
pending  the  appointment  of  a  permanent 
administrator,  is,  in  effect,  an  appointment 
pendente  lite,  to  act  only  during  the  continu- 
ance of  the  litigation  that  was  the  occasion 
of  his  appointment,  and  his  powers  cease 
with  the  termination  of  the  suit  or  proceed- 
ing. 11  Am.  ft  Eng.  Ency.  Law,  803,  note  2. 
and  cases  cited.  No  notice  to  the  curator 
therefore  was  required. 

Next  it  is  said  that  it  is  necessary  for  a 
creditor  applying  for  administration  to  es- 
tablish, by  affidavit  or  otherwise,  the  nature, 
character,  and  amount  of  his  debt,  and  that 
his  debt  is  not  fictitious.  A  probate  court 
we  perceive  might  very  properly  require  sat- 
isfactory proof  of  the  creditor's  claim  as  a 
condition  precedent  to  his  appointment  but 
the  statute  gives  right  to  appointment  of 
any  other  person,  and  though  the  appointee 
be  not  a  creditor  in  fact,  if  he  be,  in  the 
judgment  of  the  court,  a  proper  person,  he  is 
not  disqualified  or  incompetent  to  act 

Next  it  is  said  that  the  right  of  a  dis- 
tributee to  administer  the  estate,  the  estate 
being  solvent  is  paramount  to  tbst  of  a  cred- 
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Itor.  This,  in  general.  Is  a  correct  proposi- 
tion. The  answer  to  It,  however,  as  applied 
to  this  case  is  that  no  distributee,  qualified 
and  competent,  has  applied  for  administra- 
tion. But  it  is  not  applicable  to  the  case  in 
hand.  It  is  said  that  by  the  death  of  Louisa 
Butcher  the  rights  of  appellants  to  adminis- 
ter the  estate  of  Armstrong  hare  become  fix- 
ed and  determined,  and  that  we  should  now 
reverse  the  Judgment  below,  appointing 
Kunst,  and  let  them,  or  one  of  them,  in  to 
administer  said  estate.  But  they  are  not 
distributees  of  the  estate  of  Armstrong. 
Louisa  Butcher,  if  sole  distributee  of  that 
estate,  became  invested  with  the  title  there- 
to before  her  death,  and  appellants  can  in  no 
sense  be  said  to  be  distributees  thereof,  en- 
titling them  to  preference  in  the  administra- 
tion of  his  estate.  The  personal  estate  of 
Armstrong,  after  payment  of  his  debts,  must 
go  from  his  administrator  into  the  hands  of 
the  executor  or  administrator  of  Louisa 
Butcher,  subject  to  the  payments  of  her  debts  ' 
and  specific  legacies,  if  any,  and  not  directly  ' 
to  her  legatees  or  distributees.  But  suppose  I 
the  death  of  Louisa  Butcher  did  give  right  | 
of  administration  to  appellants,  would  they  | 
not  first  be  required  to  make  application  to ; 
the  county  court  therefor?  Certainly  this 
court  cannot  settle  their  rights  in  the  first : 
instance.  This  is  an  appellate  court  Sec-  { 
tion  3259,  Code  1906,  among  other  things 
provides  that  **if  after  administration  is ! 
granted  to  a  creditor,  or  other  person  than  a 
distributee,  any  distributee,  who  shall  not 
have  before  refused,  shall  apply  for  admin- 
istration there  may  be  a  grant  of  probate  or 
administration  in  like  manner  as  if  the 
former  grant  had  not  been  made,  and  the 
said  former  grant  shall  thereupon  cease." 
The  word  "may"  in  this  statute  was  held  in 
Hutcheson  v.  Priddy,  supra,  to  mean  "must." 
This  case  and  Hunt  v.  Wilkinson,  2  Call 
"  (Va.)  49,  1  Am.  Dec  634,  cited  therein,  are 
authority  also  for  the  proposition  that  no 
notice  to  the  curator  of  the  appointment  of  a 
permanent  administrator  is  required. 

Lastly  it  is  afllrmed  that  the  order  of  the 
county  court  is  absolutely  void,  for  the  rea- 
son that  John  Henry,  president  of  the  county 
court,  is  a  stockholder  of  the  First  National 
Bank,  one  of  the  petitioning  creditors,  and 
on  whose  motion  Kunst  was  appointed  ad- 
ministrator, wherefore  interested.  The  rec- 
ord of  the  Judgment  appealed  from  does  not 
show  that  either  of  the  commissioners  who 
presided  at  the  time  of  the  appointment  of 
Kunst  were  stockholders,  or  otherwise  inter- 
ested in  said  bank.  But  it  is  sought  to  make 
this  appear  by  a  supplemental  petition  filed 
by  appellants  in  this  court,  and  the  record 
of  certain  supplemental  proceedings  filed 
therewith,  had  before  said  court,  on  the  peti- 
tion of  said  bank  and  others  to  revoke  the  au- 
thority of  the  curator  of  said  estate,  and 
finally  heard  thereon,  and  upon  the  cross-pe- 
titions of  said  curator  seeking  to  have  his  ap- 
pointment confirmed,  and  of  said  Woofter 


asking  that  the  appointment  of  said  Kunst  be 
revoked,  and  that  he  as  a  distributee  be  ap- 
pointed to  administer  said  estate.  This  rec- 
ord shows  that  upon  the  hearing  of  said  sev- 
eral petitions  on  April  30,  1907,  by  the  two 
commissioners,  said  Henry  having  retired, 
the  court  refused  to  set  aside  the  order  ap- 
pointing Kunst,  and  that  said  two  commis- 
sioners, not  being  able  to  agree  to  the  con- 
firmation of  said  curator,  the  further  consid- 
eration of  that  matter  was  postponed.  No 
appeal  was  taken  from  this  Judgment  to  the 
circuit  court,  and  certainly  we  have  no  Juris- 
diction to  grant  or  entertain  a  writ  of  error 
directly  to  that  Judgment  of  the  county  court. 
We  are  cited  by  counsel  to  Hall  v.  Thayer, 
105  Mass.  219,  7  Am.  Rep.  513,  and  to  17  Cyc. 
734,  for  the  proposition  that  a  stockholder  of 
a  corporation  cannot  sit  in  Judgment  in  an 
action  in  which  his  corporation  is  a  party, 
such  interest  being  sufficient  to  disqualify 
him,  and  for  the  further  proposition  that  a 
decree  or  order  of  appointment  of  a  Judge  of 
probate  thus  disqualified  is  absolutely  void. 
While  the  latter  proposition  seems  to  be  the 
law  in  some  Jurisdictions,  in  this  state  a  dif- 
ferent rule  obtains.  As  was  said  in  Findley 
V.  Smith.  42  W.  Va.  299.  305,  26  S.  E.  370. 
372:  "In  this  state,  where  there  is  no  stat- 
ute bearing  directly  on  the  point,  such  a 
decree  is  not  void,  but  only  voidable,  as  be- 
ing a  decree  not  according  to  law,  and  to  be 
set  aside  when  brought  under  review,  and  up- 
on objection  taken."  If  upon  this  writ  of 
error  we  were  permitted  to  look  into  the  sup- 
plemental record,  we  would  see  it  there  stat- 
ed that  two  of  said  commissioners,  namely. 
Morrow  and  Henry,  are  stockholders  in  said 
bank.  Hie  question  would  then  be  presented 
whether,  there  being  no  other  tribunal  having 
Jurisdiction  of  matters  of  probate  of  this 
character,  these  commissioners,  though  inter- 
ested, would  not  ex  necessitate  have  Jurisdic- 
tion to  sit  in  Judgment.  See  Coal  Co.  r.  Doo- 
little,  54  W.  Va.  210,  230,  231,  46  S.  B.  28& 
In  the  Massachusetts  case  cited  another  pro- 
bate Judge  was  called  to  preside.  No  provi- 
sion for  this  is  made  in  our  law  so  as  to  call 
in  other  commissioners.  That  case  was  an 
appeal  from  the  Judgment  of  another  Judge, 
refusing  to  set  aside  and  vacate  a  prior  ap- 
pointment because  the  Judge  presiding  was 
interested.  But  we  cannot  consider  the  sup- 
plemental record  on  this  hearing,  and  the 
Judgment  there  complained  of  is  not  before 
us.  The  record  of  the  Judgment  which  we 
have  before  us  shows  no  abuse  of  the  dis- 
cretionary power  of  the  county  court  to  make 
the  appointment  of  the  defendant  in  error. 
It  is  true  that  In  the  protest  of  Woofter  and 
others  against  the  appointment  of  Kunst,  fil- 
ed in  the  county  court,  it  was  charged,  and 
sworn  to,  on  information  and  belief,  that 
Kunst,  for  certain  reasons  alleged,  was  not  a 
proper  person  to  appoint;  but  this  protest 
was  not  evidence,  and  the  record  fails  to 
show  that  any  proof  of  these  charges  was 
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offered.  Besides  the  court  had  other  papers 
and  documents  before  It.  It  may  have  heard 
evidence  not  in  the  record  for  all  we  know. 

We  are  therefore  of  opinion  that  the  judg- 
ment of  the  circuit  court  and  the  order  of  the 
county  court  should  be  affirmed. 


(109  Va.  706) 

SHRBVB  V.  NORFOLK  ft  W.  RY.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 
10,  1909.) 

Railboads  (§  72*)--CowsTBUCTiow  OF  Deed- 
Condition  OB  Covenant. 

The  provision  in  a  deed  of  land  to  a  rail- 
road company  that  it  is  made  "in  consideration 
of  the  said  railroad  company  agreeing  to  erect 
and  maintain  a  depot  on  the  land  conveyed"  is 
not  a  condition  subsequent,  entitling  the  gran- 
tor to  recover  the  land  In  ejectment  on  a  fail- 
ure of  the  company  to  erect  such  depot,  but  Is 
only  a  covenant  or  agreement. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  168-178 ;  Dec.  Dig.  8  72*] 

Error  to  Circuit  Court,  Tazewell  County- 
Action    of   ejectment    by    R.    W.    Shreve 
against  the  Norfolk  &  Western  Railway  Com- 
pany and  others.    Defendants  had  judgment, 
and  plaintiff  brings  error.    Affirmed. 

Greever  &  Gillespie,  for  plaintiff  in  error. 
Henry  &  Graham  and  S.  D.  May,  for  defend- 
ants in  error. 

CARD  WELL,  J.  This  litigation  arises  out 
of  the  following  state  of  facts :  On  the  19th 
day  of  August,  1889,  Geo.  W.  Gillespie  and 
wife  were  the  owners  in  fee  simple  and  in 
the  possession  of  about  400  acres  of  land 
in  one  boundary,  situated  in  the  rich  lands, 
on  Clinch  river,  Tazewell  county,  Va.,  and 
by  deed  of  that  date  they  conveyed  two  par- 
cels of  the  400  acres,  aggregating  about  8 
acres,  to  the  Norfolk  &  Western  Railway 
Company,  the  granting  clause  being  as  fol- 
lows: 

"Witnesseth,  that  in  consideration  of  the 
said  the  Norfolk  &  Western  Railroad  Com- 
pany agreeing  to  erect  and  maintain  a  depot 
on  the  land  conveyed  by  this  deed,  the  said 
George  W.  Gillespie  and  Barbara  E.  Gilles- 
pie, his  wife,  do  grant  unto  the  said  the 
Norfolk  &  Western  Railroad  Company  for 
depot  and  railway  purposes  all  those  two 
certain  tracts,  pieces  or  parcels  of  land,  ly- 
ing in  Tazewell  county,  state  of  Virginia, 
situate  in  the  rich  lands." 

The  covenants  contained  in  the  deed  are 
general  and  in  this  language: 

"And  the  said  George  W.  Gillespie  and 
Barbara  B.  Gillespie  do  covenant  that  they 
will  warrant  generally  the  property  hereby 
conveyed,  that  they  have  the  right  to  convey 
the  said  lands  to  the  said  Norfolk  &  West- 
ern Railroad  Company,  that  the  said  Nor- 
folk &  Western  Railroad  Company  shall 
have  quiet  possession  of  the  said  lands  free 
from  encumbrances;    that  they  will  execute 


such  further  assurances  of  the  said  lands 
as  may  be  requisite,  and  that  they  have 
done  no  act  to  encumber  the  said  lands." 

The  Norfolk  &  Western  Railway  Company 
claims  and  holds  under  successive  conveyan- 
ces from  the  Norfolk  &  Western  Railroad 
Company  the  title  vested  in  the  Norfolk  & 
Western  Railroad  Company  by  the  deed  of 
August  19,  1889,  and  at  the  point  of  the  lo- 
cation of  the  land  the  railroad  had  been 
built,  and  the  Norfolk  &  Western  Railroad 
Company  and  its  successor  to  the  title  has 
had  possession  of  the  land  ever  since  the 
deed  was  made  in  August,  1889,  up  to  the 
institution  of  this  suit — or,  as  one  witness 
says,  "ever  since  it  was  staked  off." 

By  deed  dated  April  14,  1890,  Gillespie  and 
wife  conveyed  the  remainder  of  their  boun- 
dary of  the  400  acres  of  land  to  the  Taze- 
well Land  &  Improvement  Company,  in 
which  conveyance  the  three  acres  thereto- 
fore conveyed  to  the  Norfolk  &  Western 
Railroad  Company  is  expressly  excepted,  but 
the  conveyance,  after  .reciting  that  "the  land 
company  had  purchased  the  land  conveyed 
and  are  engaged  in  laying  out  in  a  town  and 
expect  to  expend  large  sums  of  money  in 
the  improvement  and  building  up  of  said 
town,  relying  on  the  said  agreement  of  the 
N.  &  W.  Rd.  Co.  to  comply  with  their  said 
contract  to  wit,  to  erect  and  maintain  a  de- 
pot on  said  two  pieces  of  land,"  contains 
this  clause: 

"Now,  in  consideration  of  the  premises, 
and  for  the  consideration  aforesaid,  the  par- 
ties of  the  first  part  hereto  do  hereby  grant, 
assign  and  transfer  unto  the  party  of  the 
second  part  hereto,  all  their  right,  title  and 
interest  in  and  to  said  contract  between 
themselves  and  said  Norfolk  and  Western 
Railroad  Company.  This  assignment  and 
transfer  of  said  contract  is  without  recourse 
on  the  parties  of  the  first  part" 

By  deed  of  June  24,  1904,  the  Tazewell 
Land  &  Improvement  Company  conveyed  to 
R.  W.  Shreve  the  land  acquired  by  it  under 
the  said  deed  from  Gillespie  and  wife,  which 
deed  to  Shreve  contains  this  clause: 

'•There  is  also  excepted  and  reserved  from 
this  conveyance  any  right,  title,  and  interest 
in  three  acres  of  land  in  two  parcels  convey- 
ed by  George  W.  Gillespie  and  wife  to  the 
Norfolk  &  Western  Railroad  Company  for 
depot  and  railroad  purposes  by  deed  dated 
the  19th  day  of  August,  1889,  •  •  ♦  but 
the  said  party  of  the  first  part  grants,  con- 
veys, assigns,  and  transfers  to  said  Robert 
W.  Shreve,  any  right,  title,  claim  or  Interest 
which  the  said  party  of  the  first  part  now 
holds  under  and  by  virtue  of  the  deed  from 
George  W.  Gillespie  and  wife  to  said  com- 
pany, dated  the  14th  day   of  AprU,   1890. 

There  has  never  been  any  depot  house 
built  on  the  two  lots  in  question,  but  there 
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was  a  section  bouse  erected  on  the  lots,  and 
switches  and  sidings  placed  on  them,  and 
the  railway  company  has  never  refused  to 
build  a  depot  on  the  premises,  but  has  re- 
peatedly stated  that  It  would  do  so  as  soon 
as  the  business  at  that  point  (the  name  of 
which  Is  Doran)  was  of  such  magnitude  as 
to  warrant  It;  and  this  action  of  ejectment 
was  brought  by  R.  W.  Sbreve  In  1907  against 
the  Norfolk  &  Western.  Railway  Company 
to  recover  the  possession  of  the  said  two 
parcels  of  land. 

At  the  trial  of  the  cause,  upon  the  plea 
of  the  general  Issue — not  guilty — ^both  par- 
ties agreed  to  submit  the  matters  of  law  and 
fact  to  the  judge  of  the  court  for  decision; 
and  the  court  at  its  December  term,  1907, 
rendered  judgment  In  favor  of  the  defendant, 
to  which  judgment  this  writ  of  error  was 
awarded. 

The  learned  and  exhaustive  arguments  for 
both  plaintiff  in  error  and  defendant  in  er- 
ror have  taken  a  very  much  wider  range 
than  our  view  of  the  case  would  require, 
and  we  shall  not  attempt  to  review  the  nu- 
merous authorities  to  which  we  have  been  ci- 
ted as  bearing  upon  the  questions:  First, 
whether  the  language  and  stipulations  of 
the  deed  of  August  19,  1889,  from  Gillespie 
and  wife  to  the  Norfolk  &  Western  Rail- 
road Company,  constitute  and  make  a  condi- 
tion subsequent,  to  be  performed  by  defend- 
ant in  error;  and,  second.  If  such  Is  the 
true  construction  of  the  deed,  and  that  con- 
dition subsequent  has  not  been  performed 
but  has  been  broken,  has  plaintiff  in  error 
the  right  to  recover  the  land  in  this  his  ac- 
tion of  ejectment? 

In  our  view  of  the  case  the  primary 
and  controlling  question  Is  whether  or  not 
the  language  of  the  deed  by  clear  and  un- 
mistakable terms  affixes  to  the  grant  in  the 
deed  a  condition  subsequent,  upon  the  breach 
of  which  the  land  and  the  right  of  re-entry 
thereon  reverted  to  the  grantors,  or  whether 
the  language  of  the  deed  relating  to  the  con- 
sideration is  a  naked  promise,  and,  at  most, 
only  a  covenant. 

It  will  be  observed  that  the  deed  in  ques- 
tion does  not,  as  is  the  usual  form,  affix  to 
the  grant  a  condition  subsequent,  but  the 
only  language  used  to  indicate  an  intention 
to  attach  a  condition  to  the  absolute  grant  of 
this  land  to  the  grantee  is  that  the  grant 
is  "in  consideration  of  the  said  Norfolk  & 
Western  Railroad  Company  agreeing  to  erect 
and  maintain  a  depot  on  the  land  conveyed. 
•  •  •  "  No  time  is  mentioned  when  this 
promise  or  agreement  is  to  be  carried  out, 
nor  is  there  any  specification  as  to  character 
or  quality  of  the  depot  to  be  erected  and 
maintained;  nor  is  there  expressed  a  reser- 
vation of  title  to  the  land  in  the  grantors 
by  reversion  upon  the  breach  of  the  promise 
or  agreement  made  by  the  grantee,  nor  any 
intimation  of  the  right  to  re-enter  upon  the 
«and  upon  the  breach  of  th6  promise  or  agree- 


ment to  erect  or  maintain  a  depot  on  the 
premises. 

In  the  brief  of  counsel  for  plaintiff  in  error 
it  is  conceded  to  be  too  well  settled  to  admit 
of  citation  of  authority  that  "conditions  sub- 
sequent are  not  favored  in  law,  and  are  con- 
strued strictly  because  they  tend  to  destroy 
estates;  and  the  vigorous  exacting  of  them 
is  a  species  summum  jus,  and  in  many  cases 
hardly  reconcilable  with  conscience." 

Jt  Is  also  recognized  that  "in  the  construc- 
tion of  every  instrument,  where  the  courts 
are  asked  to  say  whether  the  language  used 
creates  a  covenant  or  a  condition,  the  inten- 
tion of  the  parties  governs.  If  the  parties 
to  the  instrument  say  upon  its  face  that  there 
is  to  be  a  forfeiture  if  its  terms  are  not  com* 
plied  with,  then  the  forfeiture  is  declared  re- 
gardless of  results;  and  the  converse  is  equal- 
ly true." 

So,  as  stated  in  Union  Stockyards  Co.  v. 
Packing  Co.,  140  Fed.  701,  72  C.  C.  A.  195, 
in  determining  the  intention  of  the  parties, 
and  whether  the  terms  o{  the  Instrument 
create  a  covenant  or  a  condition,  it  becomes 
necessary  to  consider  "the  language  employ- 
ed, the  situation  of  the  parties^  their  relation 
to  the  subject  of  the  transaction,  and  the  ob- 
ject in  view." 

We  have  already  adverted  to  the  language 
employed  in  the  deed,  and  we  will  now  look 
in  that  connection  to  "the  situation  of  the 
parties,  their  relation'  to  the  subject  of  the 
transaction,  and  the  object  in  view." 

The  undisputed  and  pertinent  facts  to  be 
considered  in  this  connection  are  that,  short- 
ly after  the  Clinch  Valley  Division  of  the 
Norfolk  &  Western  Railroad  Company  was 
completed,  there  was  some  indication  that  a 
depot  would  be  needed  at  Doran.  The  rail- 
road company  was  looking  out  for  a  place  to 
locate  the  depot  when  it  became  necessary  to 
erect  it,  and  Gillespie,  under  whom  plaintiff 
in  error  claims,  who  owned,  as  stated,  about 
400  acres  of  land  at  that  place,  conceiving 
the  idea,  doubtless,  that  a  town  might  be  laid 
out  and  built  up  there,  making  a  depot  at 
Doran  not  only  desirable,  but  necessary,  of- 
fered to  give  the  railroad  company  a  lot  of 
land  necessary  for  the  railroad's  purposes 
if  it  would  erect  and  maintain  a  depot  there, 
and  the  railroad  company  accepted  the  propo- 
sition, and  a  deed  was  drawn  to  that  effect. 
This  is,  as  counsel  for  plaintiff  in  error  say, 
the  plain  import  of  the  language  used  in  the 
deed;  and  they  further  say  *'that  a  depot 
was  not  necessary  at  the  time  the  conveyance 
was  made,  and  perhaps  has  not  been  neces- 
sary since  is  claimed  by  the  company  and  es- 
tablished by  the  record."  In  other  words, 
Gillespie  voluntarily  offered  to  give  the  land 
needed  for  a  depot  at  Doran,  and  the  railroad 
company  accepted  the  offer;  the  only  binding 
effect  being  predicated  upon  the  promise  or 
covenant  on  the  part  of  the  railroad  company 
to  build  and  maintain  the  depot  when  the 
conditions  at  that  point,  in  the  economical 
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and  BuccesBfnl  operation  of  the  railroad  as 
a  public  service  corporation,  required  It. 

As  counsel  for  plaintiff  In  error  further 
say,  "both  parties  to  the  deed  knew  that 
railroad  companies  could  only  erect  depots 
at  those  places  where  the  needs  of  the  pub- 
lic required  them,"  and  the  point  at  Doran 
was  not  an  exception  to  that  rule.  But,  al- 
though the  loss  to  Gillespie  of  the  Increase 
In  the  value  of  the  residue  of  his  400-acre 
tract  of  land  resulting  from  the  public  needs 
not  requiring  a  depot  at  Doran  may  be  ever 
so  great,  this  does  not  so  change  the  rule 
of  construction  of  his  deed  under  which 
plaintiff. In  error  seeks  to  maintain  this  ac- 
tion of  ejectment  to  recover  the  land  con- 
veyed. Neither  the  language  of  the  deed  In 
question  nor  the  subsequent  conveyance  of 
the  residue  of  the  400-acre  tract  of  land  In- 
dicates an  Intention  on  the  part  of  Gilles- 
pie that  the  title  to  the  3  acres  conveyed  to 
the  railroad  company  for  a  depot  site  should 
revert  to  him  In  the  event  that  no  depot 
was  built  thereon.  Not  only  Is  there  no 
language  used  In  his  deed  to  the  railroad 
company  to  declare  a  forfeiture  In  that  event, 
but  when  read  In  the  light  of  his  subsequent 
conveyance  to  the  land  company,  In  which  he 
expressly  excepts  therefrom  the  3  acres 
theretofore  conveyed  to  the  railroad  company 
and  only  assigns  to  the  land  company  such 
right,  title,  or  Interest  as  he  had  "In  and  to 
said  contract  between  themselves  and  the 
said  Norfolk  &  Western  Ballroad  Company," 
and  this  "assignment  and  transfer"  too 
"without  recourse"  to  the  grantors,  It  cannot 
be  doubted  that  Gillespie  regarded  that  he 
only  held  a  covenant  on  the  part  of  the  rail- 
road company  to  erect  and  maintain  a  depot 
at  Doran,  and  did  not  consider  that  the  title 
and  possession  of  the  land  would  revert  to 
him  in  the  event  that  the  public  needs  did 
not  warrant  the  erection  i^nd  maintenance  of 
the  depot  contemplated.  If  such  was  not  the 
construction  of  the  conveyance,  as  under- 
stood by  the  grantors,  it  is  Inconceivable  that 
they  would  have  omitted  therefrom  language 
plainly  declaring  that  the  title  and  posses- 
sion of  the  land  conveyed  was  to  revert  to 
them  In  the  event  that  a  depot  was  not  erect- 
ed and  maintained  on  the  land  granted. 

Almost  the  Identical  question  presented 
here— 1.  e,,  the  comparative  weight  and 
standing  to  be  given  In  a  court  of  law  to  a 
promise  or  covenant,  and  a  condition  subse- 
quent— ^was  considered  by  this  court  in  King 
V.  N.  &  W.  By.  Co.,  99  Va.  625,  39  S.  E.  701, 
and  there  the  stipulations  in  the  conveyance 
which  were  the  subject  of  litigation  were 
construed  as  covenants,  and  not  conditions. 
The  court, '  speaking  through  Harrison,  J., 
and  after  a  statement  as  to  the  contentions 
of  the  parties  and  the  settled  rule  of  law 
governing  in  construing  the  conveyances, 
said:  "We  are  of  opinion  that  the  language 
employed  in  the  deeds  under  consideration 
Is  apt  language  to  create  a  fee  simple,  and 
that  the  superadded  words  under  the  author- 


ities amount  to  covenants  rather  than  con- 
ditions. The  deeds  are  not  voluntary,  as 
contended,  but  are  based  upon  the  benefits 
to  accrue  to  the  reserved  property  of  the 
grantor  by  reason  of  the  use  of  the  granted 
premises  as  a  railroad  terminal.  Hence 
they  must  be  Interpreted  as  any  other  deeds 
based  upon  a  valuable  consideration.  The 
language  Is  to  be  taken  most  strongly  against 
the  grantor,  and  most  favorably  to  the  gran- 
tee." 

The  features  of  the  conveyance  under 
consideration  in  that  case  were  stronger  in 
favor  of  a  construction  that  a  condition, 
and  not  a  covenant,  was  Intended  by  the 
contracting  parties,  than  are  those  contained 
in  the  deed  we  now  have  under  considera- 
tion. In  fact,  the  language  in  the  deed  be- 
fore us  in  apt  words  creates  a  fee  simple  in 
the  land  granted,  and  there  are  no  super- 
added words  declaring  in  express  terms  or 
by  clear  implication,  or  in  any  terms  what- 
ever, that  the  nonperformance  of  the  prom- 
ise and  agreement  of  the  grantee  stated  to 
be  the  consideration  moving  the  grantor  to 
make  the  conveyance  should  operate  as  a 
forfeiture  of  the  land,  giving  the  grantors 
the  right  to  re-enter  and  possess  themselves 
of  it.  In  such  a  case,  as  is  also  said  In  the 
opinion  just  cited,  the  courts  will  incline  to 
construe  the  language  of  the  deed  as  creating 
only  a  covenant  and  not  a  condition,  thus 
adopting  the  more  benignant  construction  up- 
holding the  Instrument,  and  leaving  the  par- 
ties to  pursue  their  appropriate  remedies 
for  a  breach  of  covenant. 

The  principles  of  law  adverted  to  are  ful- 
ly recognized  in  Lowman  v.  Crawford,  99 
Va.  688,  40  S.  E.  17,  and  in  Alex.  &  Wash. 
R.  Co.  V.  Chew,  27  Grat  547,  where  they  are 
discussed  at  some  length;  the  opinion  say- 
ing: "When  the  grantor  seeks  to  destroy  an 
estate  which  he  himself  has  created,  it  most 
plainly  appear  that  the  act  Is  within  the 
very  terms  of  the  condition  and  breach.  It 
Is  not  sufficient  to  show  mischiefs  and  even 
losses  which  might  have  been  provided 
against  had  they  been  forese^i.  The  fact 
that  they  were  not  and  could  not  have  been 
anticipated  may  be  a  sufficient  reason  for 
the  failure  to  provide  a  remedy;  but  they 
cannot  justify  the  courts  In  so  enlarging  the 
operation  of  the  covenant  as  to  make  them 
a  ground  of  forfeiture." 

They  are  discussed,  also,  by  the  leading 
text-writers  and  commentators  of  the  law, 
and  the  uniform  view  taken  Is  In  accord  with 
the  decided  cases  mentioned  above  and  to  fol- 
low. 1  Sharswood  &  Budd*s  L.  Cas.  in  the 
Amer.  L.  of  B.  Prop.  p.  123  et  seq.;  4  Kenfs 
Com.  (2d  Ed.)  pp.  122-129;  2  Mln.  Inst  (4th 
Ed.)  pp.  265,  266;  2  Minor  on  B.  Prop.  I  529; 
2  Dev.  on  Deeds,  6  970,  and  notes. 

In  Greene  v.  O'Counor.  18  B.  I.  56.  25  Atl. 
692,  19  L.  B.  A.  262,  the  deed  conveying  land 
contained  these  words:  "This  conveyance  is 
made  upon  the  condition  that  the  said  strip 
of  land  shall  be  forever  kept  open  and  used 
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as  a  public  highway  and  for  no  other  pur- 
pose/' Held  to  create  a  covenant,  and  not  a 
condition  subsequent,  as  claimed  by  the 
plaintiff;  the  opinion  saying:  *The  clause 
In  question  is  merely  a  declaration  of  the 
purpose  for  which  the  land  conveyed  was  to 
be  used  and  improved,  to  wit,  as  a  highway. 
It  contains  no  language  which  imports  that 
the  grant  shall  be  void  in  case  the  purpose 
for  which  the  land  is  conveyed  is  not  car- 
ried out,  nor  does  it  reserve  to  the  grantors 
and  thehr  heirs  the  right  in  that  event 
to  re-enter  on  the  land  and  resume  possession 
of  it  as  of  their  former  estate.  Moreover,  the 
purpose  declared  is  in  its  nature  general  and 
public,  and  not  one  inuring  specially  to  the 
benefit  of  the  grantors.  Such  a  declaration 
does  not  create  an  estate  on  condition,  but 
merely  Imposes  a  confidence  or  trust  on  the 
land,  or  raises  an  implied  agreement  on  the 
part  of  the  grantee  to  use  the  land  for  the 
purpose  specified." 

It  is  very  true  that  the  court  in  that  case 
quotes  the  statute  governing  such  convey- 
ances, but  that  fact  does  not  detract  from  the 
force  of  the  discussion  of  the  general  prin- 
ciples controlling  in  determining  whether  the 
language  used  in  a  ^conveyance  of  land 
should  be  construed  as  creating  a  covenant 
or  a  condition  subsequent 

In  Rawson  v.  Inhabitants  of  School  Dist. 
No.  5,  7  Allen  (Mass.)  125,  83  Am.  Dec.  670, 
the  opinion  by  the  court,  Bigelow,  C.  J.,  aft- 
er stating  that  a  deed  will  not  be  construed 
to  create  an  estate  on  condition,  unless  lan- 
guage is  used  which,  according  to  the  rules 
of  law  ex  proprio  vtgore  imports  a  condition, 
or  the  intent  of  the  grantor  to  make  a  con- 
ditional estate  is  otherwise  clearly  and  un- 
equivocally indicated,  and  that  conditions  are 
not  to  be  raised  readily  by  inference  or  argu- 
ment, says:  "We  believe  there  is  no  authori- 
tative sanction  for  the  doctrine  that  a  deed 
is  to  be  construed  as  a  grant  on  a  condition 
subsequent  solely  for  the  reason  that  it  con- 
tains a  clause  declaring  the  purpose  for 
which  it  is  iixtended  the  granted  premises 
shall  be  used,  where  such  purpose  will  not  in- 
ure specially  to  the  benefit  of  the  grantor  and 
his  assigns,  but  is  in  its  nature  general  and 
public,  and  where  there  are  no  other  words 
indicating  an  intent  that  the  grant  is  to  be 
void  if  the  declared  purpose  is  not  fulfilled. 

"If  it  be  asked  whether  .the  law  will  give 
any  force  to  the  words  in  a  deed  which  de- 
dare  that  the  grant  is  made  for  a  specific 
purpose  or  to  accomplish  a  particular  object, 
the  answer  is  that  they  may,  if  properly  ex- 
pressed, create  a  confidence  or  trust,  or 
amount  to  a  covenant  or  agreement  on  the 
part  of  the  grantee.  Thus  it  is  said  in  Duke 
of  Norfolk*s  Case,  Dyer,  188b,  that  the  words 
'ea  intentione'  do  not  make  a  condition,  but 
a  confidence  and  trust  See^  also,  Parish  v. 
Whitney,  3  Gray  (Mass.)  616,  and  Newell  v. 
Hill,  2  Mete.  (Mass.)  180,  and  cases  cited. 


But,  whether  this  be  so  or  not  the  absence 
of  riny  right  or  remedy  in  favor  of  the  gran- 
tor under  such  a  grant  to  enforce  the  appro- 
priation of  land  to  the  specific  purpose  for 
which  it  was  conveyed  will  not  of  itself 
make  that  a  condition  which  is  not  so  framed 
as  to  warrant  in  law  that  Interpretation.  An 
estate  cannot  be  made  defeasible  on  a  condi- 
tion subsequent  by  construction  founded  on 
an  argument  ab  convenlentl  only,  or  on  con- 
siderations of  supposed  hardship  or  want  of 
equity.*' 

We  are  of  opinion  that  the  deed  imder  re- 
view does  not  admit  of  the  construction  con- 
tended for  by  plaintiff  in  error,  but  that  its 
language  creates  only  an  agreement  or  cove- 
nant on  the  part  of  the  grantee,  and  that 
the  Judgment  of  the  circuit  court  In  favor 
of  defendant  in  error  in  this  action  of  eject- 
ment is  plainly  right 

Having  taken  this  view  of  the  case,  it  is 
unnecessary  to  consider  the  remaining  ques- 
tion, whether  upon  the  breach  of  a  condition 
subsequent  annexed  to  a  grant  of  land  an  as- 
signee of  the  grantor's  right  to  recover  the 
land  can  maintain  an  action  of  ejectment 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 


(109  Va.  787) 
WASHINGTON,  A.  &  MT.  V.  BY.  CO.  v. 
TAYLOR. 

(Supreme  Court  of  Appeals  of  Virginia.    Jure 
10,  1909.) 

1.  Master  and  Sebvant  (§S  101,  124,  125*)-- 
Obligation  of  Masteb. 

A  master  must  use  ordlnaty  care  to  pro- 
vide reasonably  safe  and  suitable  appliances 
for  his  servants,  and  must  inspect  the  same 
from  time  to  time  and  use  ordinary  care  to 
discover  and  repair  defects;  but,  unless  he 
knows  or  by  the  use  of  ordinary  care  ought  to 
have  known  that  an  appliance  has  become  de- 
fective, he  Is  not  liable  for  an  Injury  resulting 
therefrom. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  CJent.  Dig.  SI  135,  171,  172,  173,  174. 
180-184,  192,  235-242,  243r-251;  Dec  Dig.  H 
101,  124,  122f.*l 

2.  Master  and  Sebvant  (§  265^)— Injubt  to 
Sebvant— Burden  of  Pboof. 

Where  the  breach  of  duty  assigned  on  the 
part  of  a  master  was  its  negligence  in  permit- 
ting a  trolley  pole  on  a  car  to  get  out  of  repair, 
there  could  be  no  recovery  for  injuries  to  a 
servant  struck  by  the  pole  falling  from  the 
car,  unless  it  was  proved  that  the  trolley  pole 
was  out  of  repair,  that  the  defect  was  the  prox- 
imate cause  of  the  accident  and  that  the  mas- 
ter knew  or  ought  to  have  known  of  the  defect 
"by  the  use  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  877-908;  Dec.  Dig.  S 
265.*] 

3.  Masteb  and  Sebvant  (5  258*)— Tnjubt  to 
Serv  ANT— Declabation— Sufficiency. 

Where  the  breach  of  duty  relied  on  for  a 
recovery  for  a  personal  injury  is  the  failure  to 
keep  premises  in  reasonably  safe  repair;  the 
declaration  must  aver  either  that  defendant  had 
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notice  of  the  unsafe  condition  or  set  out  facts 
from  which  such  notice  will  necessarily  be  in- 
ferred. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  816^^6;  Dec  Dig.  f 
258.*] 

4.  Master  and  Sebvant  (§  258*)— Injubt  to 

SeBVANT—DECLABATION— SUFFICIENCT. 

A  declaration  in  an  action  for  injuries  to  a 
track  hand  struck  by  a  trolley  pole  falling  from 
a  passing  car.  which  alleges  that  the  master 
negligently  failed  to  exercise  reasonable  care 
by  allowing  the  pole  to  get  out  of  repair,  that, 
as  the  car  passed  plaintiff,  the  pole  became  un- 
fastened and  fell,  striking  plaintiff,  knocking 
him  down,  etc.,  is  defectiye  for  failing  to  ex- 
pressly aver  that  the  defect  in  the  pole  was 
the  cause  of  the  injuries  or  to  set  out  facts 
justifying  such   an  inference. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  81(>-836;  Dec  Dig.  § 
258.*] 

5.  Masteb  and  Sebvant  (8  258*)— Injtjbt  to 
Sebvant—Declabation— Sufficiency. 

Where  every  allegation  of  fact  in  a  declara- 
tion in  an  action  for  injuries  to  a  servant  may 
be  true  without  rendering  the  master  liable  for 
the  injuries  sustained,  the  declaration  is  clear- 
ly bad. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ii  816-836;  Dec  Dig.  S 
258*] 

Error  to  Circuit  Court,  Alexandria  County. 

Action  by  David  H.  Taylor  against  the 
Washington,  Alexandria  &  Mt.  Vernon  Rail- 
way Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

James  R.  &  H.  B.  Caton  and  Moore,  Bar- 
bour &  Keith,  for  plaintiff  in  error.  Samuel 
P.  Fisher  and  John  M.  Johnson,  for  defend- 
ant In  error. 


BUCHANAN,  J.  The  amended  declaration 
•)pon  which  the  case  was  tried  Is  as  follows: 

"David  H.  Taylor,  plaintiff,  complains  of 
the  Washington,  Alexandria  &  Mt  Vernon 
Railway  Company,  a  corporation  under  the 
laws  of  the  state  of  Virginia,  who  was  sum- 
moned to  answer  the  plaintiff  of  a  plea  of 
trespass  on  tbe  case,  for  this,  to  wit,  that 
heretofore,  to  wit,  on  the  27th  day  of  June, 
1907,  the  said  defendant  was  engaged  in 
operating  an  electric  railway  within  the  state 
of  Virginia  and  through  the  county  of  Alex- 
andria, In  which  said  county  the  Injury  here- 
inafter complained  of  occurred;  that  said 
plaintiff  before  and  at  the  time  of  said  in- 
jury was  employed  by  the  said  defendant  as 
a  track  hand  to  work  upon  and  keep  In  or- 
der the  roadbed  and  track  of  the  said  de- 
fendant upon  wbich  Its  cars  and  trains  were 
run,  and  thereupon  It  became  the  duty  of  the 
defendant  to  exercise  reasonable  care  to  pro- 
tect the  plaintiff  from  Injury  from  Its  cars 
and  trains  while  working  upon  Its  said  road- 
bed, yet  said  defendant  did  not  exercise  rea- 
sonable care  to  protect  the  plaintiff  from  In- 
Jury  from  Its  cars  and  trains  while  working  on 
said  roadbed,  but  carelessly  and  negligently 


failed  so  to  do  by  not  keeping  in  order,  but 
allowing  to  become  out  of  repair,  a  certain 
trolley  pole  on  one  of  its  cars,  so  that  on 
the  day  and  year  aforesaid,  in  the  county 
aforesaid,  while  the  said  plaintiff  was  work- 
ing on  the  south  bound  or  west  track,  when  a 
certain  train  thereon  approached,  and  tho 
said  plaintiff  and  his  fellow  workmen  moved 
a  safe  distance  to  the  side  of  the  train  to 
allow  the  said  train  to  pass,  and,  as  the  said 
train  was  passing  them,  the  said  trolley  pole 
attached  to  the  motor  car  of  the  same  be- 
came unfastened  or  detached  from  the  said 
car  in  some  manner  unknown  to  the  plaintiff, 
and  fell  over  the  side  of  the  said  car  on 
which  the  said  plaintiff  was  standing  and 
struck  the  said  plaintiff,  knocking  him  dovni, 
and  at  the  same  time  the  rope  from  said 
ti'olley  pole  fastened  to  said  motor  car  be- 
came entangled  about  the  body  of  the  said 
plaintiff  and  dragged  or  jerked  him  under, 
or  his  right  leg  beneath,  the  wheels  of  the 
rear  car  of  the  said  train,  and  the  rear  car 
and  the  wheels  thereof  passed  over  the  said 
leg,  whereby  the  said  plaintiff's  said  right 
leg  was  BO  greatly  bruised,  mashed,  torn,  and 
mangled  that  it  became  and  was  necessary 
to  amputate  the  saic^  leg  below  the  knee. 
Wherefore,  by  reason  of  the  Injury  to  the 
said  plaintiff,  he  has  sustained  damages  to 
the  extent  of  $5,000,  and  therefore  hearings 
his  suit." 

The  defendant's  demurrer  to  the  declara- 
tion was  overruled,  and  upon  the  trial  there 
was  a  verdict  and  Judgment  in  favor  of 
the  plaintiff. 

The  first  error  assigned  is  to  the  action  of 
the  court  in  overruling  the  demurrer  to  the 
declaration. 

The  principal  objection  made  to  the  dec- 
laration is  that  it  does  not  aver  that  the 
defendant  knew  or  ought  in  the  exercise  of 
ordinary  care  to  have  known  of  the  alleged 
defective  condition  of  the  trolley  pole,  the 
fall  of  which  caused  the  plaintiiTs  injuries. 

While  it  is  the  plain  duty  of  the  master  to 
use  ordinary  care  to  provide  reasonably  safe^ 
sound,  and  suitable  appliances  and  instru- 
mentalities for  the  use  of  his  servants,  and 
to  examine  and  inspect  the  same  from  time 
to  time,  and  to  use  ordinary  care  to  discover 
and  repair  defects,  still,  unless  he  knows  or 
in  the  use  of  ordinary  care  ought  to  have 
known  that  such  machinery  or  appliances 
have  become  defective  or  unsaf^  he  is  not 
liable  for  injuries  resulting  therefrom.  Va. 
&  N.  C.  Wheel  Co.  v.  Chalkley,  dS  Va.  62,  66,. 
34  S.  E.  976,  and  authorities  cited;  N.  & 
W.  R.  Co.  V.  Jackson's  Adm'r,  85  Va,  489,  8 
S.  E.  370;  Va.  Portland  Cement  Co.  v.  Luck» 
103  Va.  434,  435,  49  S.  E.  577. 

As  the  only  breach  of  duty  assigned  in  the 
declaration  on  the  part  of  the  defendant  wa» 
its  negligence  in  permitting  the  trolley  pole 
to  get  out  of  repair,  there  could  be  no  recov- 
ery in  the  case,  unless  it  was  made  to  appear,. 


•For  other 
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not  only  that  the  trolley  pole  was  out  of  re- 
pair and  that  defect  was  the  proximate  cause 
of  the  accident,  but  that  the  defendant  knew, 
or  ought  in  the  use  of  ordinary  care  to  have 
known,  of  its  defective  condition.  Since  it 
was  necessary  to  prove  this,  it  was  also  nec- 
essary to  allege  it. 

This  was  expflressly  held  in  N.  &  W.  R.  Co. 
y.  Jackson's  Adm*r,  supra,  in  passing  upon 
the  declaration  in  that  case.  One  of  the  ob- 
jections made  to  the  first  count  in  the  dec- 
laration in  that  case  and  sustained  by  the 
court  was  that  it  did  not  aver  that  the 
alleged  defects  in  the  push  pole  were  known 
to  the  defendant,  or  ought  to  have  been 
known  to  it 

In  Va.  Portland  Cement  Co.  v.  Luck,  supra, 
in  passing  upon  the  demurrer  to  the  declara- 
tion, while  not  expressly  stated,  it  is  clear- 
ly implied  that,  where  the  breach  of  duty 
relied  on  for  a  recovery  is  the  failure  to  keep 
the  premises  in  reasonably  safe  repair,  the 
declaration  must  aver  either  that  the  defend- 
ant had  notice  of  the  unsafe  condition  of  the 
premises,  or  set  out  facts  from  which  it  was 
necessarily  to  be  Inferred  that  the  company 
was  aware  of  the  unsafe  condition  of  its 
premises.  See  pages  434,  435  of  103  Va.,  49 
S.  E.  577. 

Neither  Is  it  expressly  averred  that  the  de- 
fect in  the  trolley  pole  was  the  cause  of  the 
plaintiff's  injuries;  nor  can  this  necessarily 
be  inferred  from  the  facts  stated. 

Every  allegation  of  fact  in  the  declaration 
may  be  true,  and  yet  the  defendant  may  not 
be  liable  to  the  plaintiff  for  the  injuries  suf- 
fered by  him.  Where  that  is  the  case,  the 
declaration  is  clearly  bad. 

We  are  of  opinion,  therefore,  that  the 
court  erred  in  overruling  the  demurrer;  that 
its  Judgment  must  be  reversed,  the  verdict 
set  aside,  the  demurrer  to  the  amended  dec- 
laration sustained,  and  the  cause  remanded 
with  leave  to  the  plaintiff  to  amend  his  dec- 
laration, if  he  be  so  advised,  and  for  further 
proceedings  not  in  conflict  with  the  views 
expressed  in  this  opinion. 

Reversed. 

CARDWELL,  J.,  absent. 

a09  Va.  702) 

SCHNURMAN'S  EXECUTRIX  v.  BIDDLE 
&  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1909.) 

1.  Bankbuptcy  (§  151*)— Custody  of  Pbop- 
EBTT— Trustee. 

Title  to  a  bankrupt's  property  vests  in  the 
trustee,  and  he  alone  can  sue  to  recover  it. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §  193 ;   Dec.  Dig.  {  151.*] 

2.  EXECXTTOBS  AND  Administbatobs  (S  26*)— 
Appointment— Bond  with  Secubitt— Dis- 
cbetion  of  Ooubt. 

Code  1904,  §  2642,  provides  that,  where  the 
will  directs  that  an  executor  shall  not  give  se- 
curity, the  court  or  clerk  shall  not  require  it, 


unless,  on  the  application  of  any  interested  per- 
son, or  upon  its  own  knowledge,  it  thinks  securi- 
ty should  be  required.  Plaintiff  was  adjudicat- 
ed a  voluntary  bankrupt  and  died  without  hav- 
ing been  discharged,  and  his  executrix,  who,  un- 
der the  will,  was  not  required  to  give  security, 
applied  for  a  discharge.  Creditors  of  the  bank- 
rupt moved  to  require  the  executrix  to  give 
bond  which  she  resisted  on  the  ground  that  all 
of  his  creditors,  including  the  moving  parties,  bad 
filed  their  claims  in  the  bankruptcy  proceedings, 
and  that  the  petitioning  creditors  had  no  inter- 
est in  the  property  now  in  her  hands,  it  being 
property  not  belonging  to  the  bankrupt  at  the 
time  of  adjudication,  and  that  there  was  noth- 
ing to  show  that  the  bankrupt's  estate  would  not 
be  discharged  from  bankruptcy.  Held,  that  the 
chancery  court  as  a  probate  court  had  a  wide 
discretion  under  the  statute  which  would  not  be 
Interfered  with  unless  plainly  abused,  and  that 
there  was  no  abuse  of  discretion  in  requiring 
the  widow  to  give  bond  to  preserve  the  estate 
pending  the  bankruptcy  proceedings  for  those 
interested  therein. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  §  26.*] 

Error  to  Chancery  Court  of  Richmond. 

Proceedings  l>y  Biddle  &  Co.  and  others 
against  Henry  Schnunnan's  executrix.  Or- 
der revoking  defendant's  powers  as  executrix 
ux)on  ber  refusal  to  execute  a  bond  with  sure- 
ties as  required  by  order  of  court,  and  she 
brings  error.    Affirmed. 

O'Flaherty  &  Fulton,  for  plaintiff  in  error. 
Stern  &  Stern,  for  defendants  in  error. 

KEITH,  P.  Schnurman  was  adjudicated 
a  bankrupt  at  Richmond  November  9,  1907. 
The  appellees  Biddle  &  Co.  and  others  were 
named  by  him  in  his  schedules  as  his  credit- 
ors, and  proved  their  debts.  He  never  ap- 
plied during  his  lifetime  for  his  discharge 
in  bankruptcy,  and  died  April  10,  1908,  leav- 
ing a  will  in  which  his  wife  was  named  as 
executrix,  and  requesting  that  no  security 
be  required  of  her  on  her  bond  as  such.  She 
qualified  in  the  chancery  court  of  the  city  of 
Richmond  on  April  17,  1908,  giving  a  bond 
without  security  in  the  penalty  of  $8,000. 
On  May  25,  1908,  the  appellees  moved  the 
court  to  require  the  executrix  to  give  securi- 
ty, and  the  court  entered  an  order  that  on 
June  1st  she  should  execute  a  bond  in  the 
penalty  of  $2,500  with  security. 

The  executrix  denied  the  right  of  the  cred- 
itors, Biddle  &  Co.  and  others,  to  move  the 
court  for  security  on  her  bond  as  executrix; 
it  being  admitted  that  they  were  creditors 
of  Henry  Schnurman,  deceased,  on  debts  aris- 
ing prior  to  the  filing  of  the  petition  in  bank- 
ruptcy by  her  testator.  She  further  proved 
that  Henry  Schnurman  filed  his  petition  in 
bankruptcy  in  the  United  States  court  for 
the  Eastern  district  of  Virginia;  that  with 
this  petition  he  filed  all  schedules  required 
by  law,  and  among  them  the  schedule  show- 
ing all  the  assets  and  estate  of  the  bankrupt, 
and  the  names  and  addresses  of  all  of  his 
creditors,  including  among  them  the  parties 
making  the  motion  for  security  on  her  bond; 


•For  other  cases  see  sam*  topic  and  section  NUMBER  in  Deo.  it  Am.  Digs.  U07  to  date,  it  Reporter  Indexee 
64  S.E.-e2 


878 


64  SOUTHBASTERN  REFORTEB. 


(Va 


that  on  the  8th  day  of  November,  1907, 
Schnurman  was  duly  adjudicated  a  bankrupt 
under  the  acts  of  Congress  relating  to  bank- 
ruptcy (Act  March  2,  1867,  c  176,  14  Stat 
517,  as  amended  by  Acts  July  1,  1898,  c.  541, 
30  Stat  544  [U.  S.  Oomp.  St  1901,  p.  3418]; 
Feb.  6,  1903,  c.  487,  32  Stat  797  [U.  S.  Comp. 
St  Supp.  1907,  p.  1024]);  that  he  surrender- 
ed all  his  property  and  fully  complied  with 
all  the  requirements  of  all  acts  and  all  or- 
ders touching  his  bankruptcy;  and  that  said 
proceedings  in  bankruptcy  have  been  and 
still  are  pending  in  the  District  Court  of  the 
United  States.  On  June  1, 1908,  she,  as  exec- 
utrix, filed  her  petition  in  the  bankrupts* 
court,  praying  that  the  estate  of  her  testator 
might  be  decreed  to  have  a  full  discharge  of 
all  debts  provable  against  it,  except  such 
debts  as  are  excepted  by  law  from  such  dis- 
charge, and  that  on  the  same  day  the  Judge 
of  the  district  court  "ordered  that  a  hearing 
be  had  upon  the  petition  on  the  15th  day  of 
June,  1908,  and  that  all  known  creditors  and 
other  persons  in  Interest  may  appear  and 
show  cause,  if  any  they  have,  why  the  prayer 
of  the  petition  should  not  be  granted." 

The  executrix,  further  answering,  states 
that  she  is  advised  that  the  creditors  of 
Schnurman  have  all  filed  their  claims  in  the 
bankruptcy  proceeding,  and  will  participate 
with  the  other  creditors  in  the  proceeds  aris- 
ing from  the  bankrupt's  estate;  that  she  had 
complied  with  the  law  and  executed  a  bond 
as  required  by  the  chancery  court  by  its  or- 
der, and  had  collected  <ill  the  estate  as  far 
as  she  knows,  as  shown  by  the  appraisal  of 
the  estate  adopted  by  her  as  an  inventory,  to 
wit,  the  proceeds  of  an  Insurance  policy  No. 
112842  in  the  Fidelity  Mutual  Life  Insurance 
Company  of  Philadelphia  upon  the  life  of 
Henry  Schnurman,  amounting  to  $1,743.28, 
and  that  she  has  proceeded  to  pay  and  is 
paying  the  debts  of  Schnurman  arising  since 
his  adjudication  as  a  bankrupt;  that  she  is 
advised  that  the  parties  above  named,  who 
it  is  admitted  were  creditors  of  Henry 
Schnurman  at  the  time  of  his  adjudication  in 
bankruptcy,  have  no  interest  in  this  estate 
in  her  hands;  that  they  cannot  claim  any- 
thing more  than  the  trustee  or  assignee  in 
bankruptcy  can  claim,  and  the  trustee  in 
bankruptcy  is  making  no  claim  for  this  mon- 
ey; that  she  is  advised  that,  under  the  bank- 
rupt laws  of  the  United  States,  the  creditors 
of  the  bcmkrupt  have  an  interest  only  in  such 
property  as  the  bankrupt  had  at  the  time  of 
his  adjudication  as  a  bankrupt;  and  that 
such  creditors  have  no  Interest  whatever  in 
the  estate  now  in  her  hands,  and,  if  the  right 
of  the  creditors  did  depend  upon  the  dis- 
charge of  the  bankrupt's  estate,  which  she 
denies,  there  is  nothing  before  this  honor- 
able court  to  show  that  the  bankrupt's  estate 
will  not  be  discharged  from  bankruptcy. 

On  the  3d  day  of  June,  1908,  the  executrix 
declining  to  execute  a  bond  with  surety,  her 


powers  were  revoked,  and  the  case  Is  before 
us. upon  her  petition  for  a  writ  of  error  to 
that  order. 

Section  2642  of  the  Code  of  1904  provides 
that:  "Where  the  will  directs  that  an  execu- 
tor shall  not  give  security,  the  court  or  clerk 
shall  not  require  it  of  him,  unless  on  the  ap- 
plication of  any  person  interested,  or  upoD 
Its  or  his  own  knowledge  it  or  he  thinks  se- 
curity ought  to  be  required." 

Schnurman  was  adjudicated  a  bankrupt 
during  his  lifetime  upon  his  own  petition. 
He  died  without  having  been  discharged. 
His  widow  and  executrix  has.  applied  for  a 
discharge,  but  that,  so  far  as  this  record  dis- 
closes, has  never  been  granted.  The  whole 
subject  is  before  the  District  Court  of  the 
United  States.  It  and  it  alone  can  determine 
whether  or  not  the  estate  of  the  decedent 
will  ever  be  entitled  to  a  discharge  from  its 
indebtedness.  The  order  appealed  from  was 
merely  to  preserve  the  estate  of  the  bank- 
rupt, whatever  it  might  be,  for  the  benefit 
of  whom  it  might  concern.  The  chancery 
court,  sitting  as  a  court  of  probate,  is  under 
the  section  above  referred  to  clothed  with  a 
wide  discretion,  the  exercise  of  which  should 
not  be  interfered  with  except  in  a  case  where 
it  has  been  plainly  abused. 

It  is  true  that  the  title  to  all  the  proper- 
ty of  a  bankrupt  vests  in  the  trustee,  and 
that  the  trustee  alone  can  sue  to  recover  it; 
but  the  proceeding  under  review  is  tn  no 
sense  for  the  recovery  of  property.  It  Is 
merely  an  application  to  the  court  to  require 
security  to  be  given  for  the  safety  of  a  fund 
in  which  the  applicants  deem  themselves 
interested.  The  court  could  have  taken  the 
same  action  at  the  instance  of  its  clerk,  or 
as  a  result  of  Its  own  knowledge  upon  the 
subject 

We  are  of  opinion  that  the  court  has  not 
exceeded  in  its  order  the  proper  exercise  of 
the  discretion  with  which  it  is  clothed;  and 
its  Judgment  is  affirmed. 

Afi^rmed. 


a09  Ya.  €45) 
McCRORBY  V.  GARRETT. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 
10.  1909.) 

1.  Highways  (§   80*)— Rights  of  Public- 
Co  ntkol. 

Public  highways,  whether  in  the  country  or 
in  the  city,  belong  entirely  to  the  public  at 
large,  both  as  to  the  surface  and  to  the  portion 
above  and  below  it,  and  the  supreme  control 
over  them  is  in  the  Legislature. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §§  288,  290;    Dec  Dig.  §  80.^1 

2.  Highways   (§   153*)   --   Obstbuotion    ni 

HiGHW  AY-~NUI8AN  OB. 

An  unauthorized  obstruction,  which  unnec- 
essarilv  impedes  or  incommodes  the  lawful  use 
of  a  highway,  is  a  nuisance  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Highways. 
Cent  Dig.  S§  299,  417,  419;   Dec.  Dig.  §  153.*] 
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8.  MUWICIPAI.  COBPOSATIONS  (|  688*)— Aww- 

iNo  OVER  Street— liiABiuTT  of  Owner  for 

IWJURT. 

•  Unless  justified  by  le^slative  authority,  the 
owner  of  an  awning,  maintained  over  a  public 
8treet«  becomes  an  insurer  as  to  persons  lawful- 
ly using  the  street,  maintaining  the  awning  at 
his  own  peril,  and  a  person  injured  thereby 
while  free  from  blame  may  recover  firom  the 
owner,  regardless  of  the  owner's  negligence  in 
its  construction  and  maintenance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1494;  Dec.  Dig.  f 
6©3.*] 

4.  Evidence  (§  576*)— Evidence  at  Former 

TRiAii— Absence  of  Witnesr. 

The  absence  upon  a  second  trial  of  a  wit- 
ness who  testified  in  the  former  trial,  caused 
by  sickness,  is  not  ground  for  admitting  the 
stenographic  report  of  his  testimony  in  the 
former  trial;  but  a  continuance  should  be  asked 
if  his  testimony  is  material. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2401-2405;  Dec  Dig.  S  576.*] 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Action  by  A.  E.  Garrett  against  J.  6.  Mc- 
Ororey.  Judgment  for  plaintifif,  and  defend- 
ant appeals.    Afllrmed. 

M.  R.  Peterson  and  Thos.  H.  Willcox,  for 
appellant  Starke,  Venable  &  Starke,  for 
appellee. 

HARRISON,  J.  This  action  was  brought 
by  A.  E.  Garrett  to  recover  of  J.  G.  Mc- 
Crorey  damages  toe  Injuries  sustained  by 
him  from  the  falling  of  an  awning  which 
was  maintained  by  the  defendant  over  the 
pavement  in  front  of  his  store  on  Main 
street  in  the  city  of  Norfolk. 

The  record  shows  that  the  defendant  was 
the  lessee  of  a  storehouse  situated  on  the 
north  side  of  Main  street,  in  the  city  of  Nor- 
folk, in  which  he  conducted  a  mercantile 
business.  On  the  front  of  said  store  he  had 
erected  an  adjustable  awning,  called  "Coyle's 
frame,"  60  feet  in  length  and  weighing  250 
pounds.  The  flaps  of  the  awning  were  ele- 
vated above  the  street  7  feet,  and  the  awn- 
ing when  lowered  projected  from  the  build- 
ing over  the  sidewalk  about  5  feet.  On  the 
day  of  the  accident,  a  high  wind  was  blow- 
ing, and,  as  the  plaintiff  was  walking  along 
the  north  side  of  Main  street,  the  awning 
fell  and  struck  him,  causing  the  injuries 
complained  of. 

The  trial  resulted  in  a  verdict  and  Judg- 
ment for  $2,000,  which  we  are  asked  to  re- 
view. 

The  first  assignment  of  error  is  that  the 
lower  court  improperly  overruled  the  de- 
fendant's demurrer  to  the  first  count  of  the 
declaration.  The  second  assignment  of  er- 
ror is  that  the  court  refused  to  grant  for  the 
defendant  an  instruction  which  is  set  out 
in  bill  of  exceptions  No.  8.  The  third  ground 
of  objection  is  to  the  action  of  the  court  in 
giving  for  the  plaintiff  an  instruction  which 
is  set  out  in  bill  of  exceptions  No.  4. 


These  three  assignments  of  error  involve 
but  one  question,  and  they  will  therefore  be 
considered  together.  The  question  present- 
ed by  each  is  whether  or  not  a  person  main- 
taining a  movable  awning  in  front  of  his 
place  of  business  in  a  city  owes  the  duty  of 
safety  to  the  public  using  the  street,  and  is 
liable  to  a  person  who,  without  fault  on  his 
part,  is  injured  by  its  fall,  regardless  of  the 
care  or  skill  observed  in  its  construction  and 
maintenance;  in  other  words,  that  the  test 
of  liability  is  not  the  lack  of  proper  care  on 
the  part  of  the  owner  of  the  awuing,  but  the 
fact  of  resulting  injury,  through  no  fault 
of  his,  to  the  party  using  the  street. 

It  is  well  settled  that  public  highways, 
whether  they  be  in  the  country  or  in  the 
city,  belong,  not  partially,  but  entirely,  to 
the  public  at  large,  and  that  the  supreme 
control  over  them  is  in  the  Legislature.  It 
is  also  an  established  general  rule  that  any 
unauthorized  obstruction  which  unnecessa- 
rily impedes  or  incommodes  the  lawfulness 
of  a  highway  is  a  nuisance  at  common  law. 
City  of  Richmond  v.  Smith,  101  Va.  161,  43 
S.  E.  34&. 

So  far  as  the  right  of  the  public  to  .travel 
unmolested  over  the  highway  is'  concerned, 
the  dominion  of  the  people  is  absolute,  and 
is  not  confined  to  obstructions  on  the  sur- 
face of  the  street,  but  extends  with  equal 
emphasis  to  eiMiroachments  upon  the  public 
right  either  beJow  or  above  the  surface.  In- 
deed, an  obstruction  above! the  street  that 
may  injure  the  traveler  is  more  dangerous 
than  one  on  the  ground,  because  the  latter 
is  more  readily  seen  and  avoided.  ^ 

In  Wood  on  Nuisances  (3d  Ed.)  Vol.  1,  f 
275,  the  principle  governing  cases  of  this 
nature  is  stated  as  follows:  **As  has  been 
previously  stated,  every  person  in  traveling 
upon  a  public  street  has  a  right  to  absolute 
safety,  while  in  the  exercise  of  ordinary 
care,  against  all  accidents  arising  from  ob- 
structions of  or  imperfections  in  the  street, 
and  this  applies  as  well  t6  what  is  in  the 
street  as  to  what  is  over  it"  Further  this 
author  says:  ''It  would  seem  that  all  sign- 
boards, ccHrnices,  blinds,  awnings,  and  other 
things  projecting  over  a  walk,  or  so  situated 
with  reference  thereto  that  if  they  fall  they 
may  do  injury  to  travelers,  are  nuisances 
unless  so  secured  as  to  be  absolutely  safe, 
and  the  person  maintaining  them  is  liable 
for  all  injuries  arising  therefrom  except  such 
as  are  attributable  to  inevitable  accident." 

In  Elliott  on  Roads  and  Streets,  |  647,  it  Is 
said:  "It  is  not  necessary,  in  order  to  con- 
stitute a  nuisance,  that  there  should  be  an 
actual  physical  obstruction  to  the  public  use 
upon  the  surface  of  the  highway^  for  its  use 
may  be  rendered  a»  dangerous  by  objects 
above  the<  way  as  by  obstructions  upon  the 
surface."  And  at  section  613  it  is  said :  *'So, 
too,  they  are  liable  for  negligently  suffering 
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awnings  or  structures  to  project  over  side- 
walks and  thus  cause  Injury  to  those  right- 
fully using  the  street."  See,  also,  Dillon 
on  Municipal  Corporations,  vol.  2,  S  1033. 
The  doctrine  announced  by  these  authors  Is 
supported  by  reason  and  authority.  Tarry 
V.  Ashton,  1  Q.  B.  Div.  314;  Sallsburg  v. 
Herchenroder,  106  Mass.  458,  8  Am.  Rep. 
354;  Congreve  v.  Smith,  18  N.  Y.  79;  Clif- 
ford V.  Dam,  81  N.  Y.  52;  O'Hanlln  v.  Cart- 
er Oil  Co.,  54  W.  Va.  510,  46  S.  E.  565,  66  L. 
R.  A.  893;  Bohen  v.  City  of  Waseca,  32 
Minn.  176,  19  N.  W.  730,  50  Am,  Rep.  564; 
McHarge  v.  Newcomer,  117  Tenn.  595,  100 
S.  W.  700,  9  L.  R.  A.  (N.  S.)  298. 

In  Congreve  v.  Smith,  supra,  it  is  said: 
"The  general  doctrine  is  that  the  public  are 
entitled  to  the  street  or  highway  in  the  con- 
dition In  which  they  placed  it;  and  who- 
ever, without  special  authority,  materially 
obstructs  it,  or  renders  its  use  hazardous, 
by  doing  anything  upon,  above,  or  below  the 
surface,  is  guilty  of  a  nuisance;  and,  as  in 
all  other  cases*  of  public  nuisances,  individ- 
uals sustaining  special  damage  from  it, 
without  any  want  of  due  care  to  avoid  in- 
jury,, have  a  remedy  by  action  against  the 
author  or  person  continuing  the  nuisance. 
No  question  of  negligence  can  arise ;  the  act 
being  wrongful." 

In  the  case  of  Clifford  v.  Dam,  supra,  it  Is 
said:  ''The  public  are  entitled  to  an  unob- 
structed passage  upon  the  streets,  Including 
the  sidewalks  of  the  city."  And  in  speaking 
of  the  obstruction  in  that  case  the  court 
said:  ^It  was  not  necessary  to  prove  negli- 
gence, 'phe  action  was  not  based  upon  negli- 
gence but  on  a  wrongful  act  for  which  the 
defendants  were  responsible." 

These  authorities,  and  others  that  might 
be  cited,  lead  to  the  conclusion  that,  unless 
justified  by  legislative  authority,  the  owner 
of  an  awning  erected  and  maintained  over  a 
public  street  becomes  as  to  persons  lawfully 
using  the  street  an  insurer.  He  maintains 
the  same  at  his  own  peril,  and  any  one  re- 
ceiving an  Injury  from  such  awning,  being 
himself  free  from  blame,  has  a  good  cause 
of  action  against  the  owner  thereof,  regard- 
less of  the  question  of  his  negligence  In  the 
construction  and  maintenance  of  such  awn- 
ing. 

We  are  therefore  of  opinion  that  the  three 
assignments  of  error  under  consideration  are 
not  well  taken. 

The  only  remaining  objection  that  we  need 
notice  Is  that  taken  to  the  action  of  the  court 
in  refusing  to  permit  the  defendant  to  Intro- 
duce the  stenographic  report  of  the  testimo- 
ny of  Dr.  S.  E.  Brown,  taken  at  the  first 
trial  of  the  case;  the  ground  for  the  intro- 
duction of  the  stenographer's  notes  being 
that  Dr.  Brown  was  ill  and  unable  to  attend. 

This  court  has  held,  in  a  recent  case,  that 
where  a  witness  has  died  between  two  trials. 


who  was  cross-examined  by  the  attorney  for 
the  commonwealth  at  the  first  trial,  his  tes- 
timony at  the  first  trial  may  be  proved  on 
the  second ;  but  this  case  recognizes  that  dif- 
ferent principles  apply  where  the  witness 
who  testified  at  the  former  trial  Is  living. 
Parks  v.  Commonwealth,  109  Va.  — ,  63  S. 
E.  462. 

In  the  case  at  bar  the  record  shows  that 
the  absent  witness  was  confined  to  a  hospital 
in  the  city  of  Norfolk  with  an  attack  of  ty- 
phoid fever.  The  defendant  knew  when  the 
case  was  called  for  trial  that  this  witness 
was  absent  and  could  not  be  present  at  that 
trial,  but  nothing  was  said  until  the  trial 
was  in  progress,  when  the  offer  was  made  to 
introduce  the  stenographer's  notes  of  this 
witness*  testimony  taken  at  a  former  trial. 
If  the  evidence  of  this  witness  was  material, 
the  defendant  should,'  when  the  case  was 
called,  have  moved  for  a  continuance  In  or- 
der that  he  might  secure  the  presence  of  the 
witness  at  some  subsequent  time,  and  not 
have  waited  until  the  trial  was  in  progress 
to  substitute  for  the  living  witness  the  stenog- 
rapher's notes  of  his  evidence  at  a  former 
trial.  This  is  not  permissible  under  our 
practice.  See  Wise  Terminal  Co.  v.  McCor- 
mick,  107  Va.  376,  68  S.  B.  584. 

We  find  no  error  In  the  judgment  complain- 
ed of,  and  it  must  be  afi^rmed. 

Affirmed. 

CARDWELL,  J.,  absent 

'  (1»  V«-  6») 

LYNCHBURG  MILLING  CO.  ▼.  NATIONAL 
EXCHANGE  BANK  OF  LYNCH- 
BURG. 
(Supreme  Court  of  Appeals  of  Virginia.    Jone 
10,  1909.) 

1.  Tbial  (S  150*)— Demubbbb  to  Evidence. 

A  demurrer  to  evidence  does  not  invade  the 
province  of  the  jury  as  triers  of  disputed  facts, 
but  simply  calls  on  the  court  to  determine 
whether  as  matter  of  law  the  evidence,  though 
true,  warrants  a  judgment  for  demurree. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  346;  Dec  Dig.  §  150.*1 

2.  Bills  and  Notes  (§  523*)— Ownebship  or 
Dbait— E  V  idence. 

Circumstances  in  evidence  in  Eamishment 
proceedings  for  the  proceeds  of  a  draft  drawn 
by  defendant  on  plaintiff  in  favor  of  the  C 
banit,  and  by  it  sent  to  aamishee  bank,  with 
bill  of  lading  for  grain  shipped  bjr  defendant 
attached,  for  collection,  are  not  inconsistent 
with  the  prima  facie  ownership  of  the  payee  un- 
der the  negotiable  instruments  law  (Code  1904, 
i  2841a24),  supported  by  defendant's  letter  to 
garnishee,  put  in  evidence  by  plaintiff,  declaring 
the  fund  to  be  the  property  of  the  C.  bank ;  the 
circumstances  being  that  the  C.  bank,  which 
was  not  a  party  to  the  proceedings,  asserted  no 
claim  therein,  that  defendant  waived  protest 
and  notice,  that  after  the  draft  had  been  dis- 
honored, and  returned  to  the  C.  bank,  plaintiff 
wrote  defendant  to  return  it  and  it  would  be 
honored,  that  when  it  came  back  the  second 
time  there  was  attached  a  i>enciled  memoran- 
dum bearing  defendant's  initials,  "Please  send 
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back  and  present  again/'  and  that  the  0.  bank 
stamped  on  the  bill  of  lading  that  it  was  not  re- 
sponsible for  the  quantity,  quality,  or  delivery 
of  the  grain,  and  indorsed  the  draft  without 
recourse. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  ft  523.*] 

3.  Appeal  and  Ebkob  (ft  1066*)— Habiclesa 

Ebbob. 

Exclusion  of  evidence  which  could  not  have 
affected  the  result  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  ft  1056.*] 

Error  from  Corporation  Court  of  Lynch- 
burg. 

Garnishment  proceedings  by  the  Lynchburg 
Milling  Company  against  the  National  £3x- 
€hange  Bank  of  Lynchburg.  Judgment  for 
garnishee.     Plaintiff  brings  error.    Affirmed. 

Harrison  &  Long,  for  plaintiff  In  error. 
Caskie  &  Coleman,  for  defendant  in  error. 

WHITTLE,  J.  The  plaintiff  in  error,  the 
Lynchburg  Milling  Company,  brought  an  ac- 
tion of  assumpsit  against  the  White  &  Rnm- 
sey  Grain  Company  of  Chicago,  111.,  for  the 
recovery  of  $550,  at  the  same  time  Issuing  an 
ancillary  attachment  and  designating  the  de- 
fendant in  error,  the  National  Exchange 
Bank  of  Lynchburg,  Va.,  as  being  indebted  to 
and  having  effects  of  the  defendant  in  its 
possession. 

The  Exchange  Bank  answered,  denying  the 
suggestion,  but  stated  by  way  of  explanation 
that  It  had  received  from  and  on  account  of 
the  Continental  National  Bank  of  Chicago  a 
draft  drawn  by  the  defendant,  the  White  & 
Rumsey  Grain  Company,  on  the  plaintiff,  the 
Lynchburg  Milling  Company,  In  favor  of  the 
Chicago  bank  for  $533.35,  for  collection,  to 
which  draft  a  bill  of  lading  was  attached  for 
a  car  load  of  oats  shipped  by  the  defendant 
to  the  plaintiff;  that  the  draft  was  paid  by 
the  plaintiff  to  respondent,  and  the  amount 
placed  to  the  credit  of  the  Chicago  bank,  but 
the  fund  was  not  remitted  because  of  the 
pendency  of  the  attachment  Whereupon 
the  plaintiff  suggested  that  the  garnishee  had 
not  fully  answered,  and  a  Jury  was  impaneled 
to  Inquire  whether  the  amount  in  the  hands 
of  the  Exchange  Bank  was  the  property  of 
the  defendant,  the  White  &  Rumsey  Grain 
Company,  or  of  the  Chicago  bank. 

At  the  conclusion  of  the  testimony  for  the 
plaintiff  on  that  issue,  the  Exchange  Bank 
demurred  to  the  evidence,  and  to  a  Judgment 
sustaining  the  demurrer  this  writ  of  error 
was  allowed. 

The  first  assignment  of  error  involves  the 
action  of  the  court  in  compelling  the  plaintiff 
to  Join  in  the  demurrer  to  the  evidence. 

The  plaintiff  Insists  that  it  had  an  abso- 
lute right  to  a  trial  by  Jury  under  the  statute, 
of  which  it  was  deprived  by  the  courts  ac- 
tion in  requiring  it  to  Join  in  the  demurrer. 
But  that  assignment  is  founded  on  a  miscon- 
ception of  the  office  of  a  demurrer  to  evi- 


dence. It  does  not  Invade  the  province  of  the 
Jury  as  triers  of  disputed  facts;  but,  assum* 
Ing  that  the  evidence  demurred  to  is  true,  the 
court  is  called  on  to  determine  whether  such 
evidence  as  a  matter  of  law  warrants  a 
Judgment  for  the  demurree.  In  other  words, 
it  is  a  supervisory  power  over  Jury  trials,  in- 
voked and  exercised  by  the  courts,  whose  du- 
ty it  is  to  decide  questions  of  law  arising  ui>- 
on  undisputed  facts. 

In  6  Ency.  of  Pleading  and  Practice,  430,  it 
is  said:  '^here  is  nothing  in  this  practice 
which  is  in  contravention  of  Jury  trial" — 
citing  Hopkins  v.  Nashville,  etc.,  Ry.  Co.,  06 
Tenn.  400,  34  S.  W.  1020,  32  L.  R.  A.  854. 

That  case  contains  an  exhaustive  review  of 
the  authorities,  and  shows  that  the  practice 
obtains  in  about  one-half  of  the  states  of  the 
Union,  while  in  the  United  States  courts  and 
the  courts  of  other  states  much  more  drastic 
methods  prevail,  such  as  directing  verdicts 
and  ordering  nonsuits.  The  practice  has 
come  down  to  us  from  the  common  law,  and 
is  too  thoroughly  embedded  in  our  Jurispru- 
dence to  admit  of  serious  question. 

The  next  assignment  ascribes  error  to  the 
ruling  of  the  court  in  sustaining  the  demur- 
rer to  the  evidence. 

As  remarked,  the  sole  Issue  of  fact  was 
whether  the  avails  of  the  draft  in  the  hands 
of  the  Exchange  Bank  were  the  property  of 
the  White  &  Rumsey  Grain  Company  or  of 
the  Chicago  bank. 

The  negotiable  Instrument  act  (Va.  Code 
1004,  ft  2841a24)  declares  that  "every  negotia- 
ble instrument  is  deemed  prima  facie  to  have 
been  Issued  for  a  valuable  consideration,  and 
every  person  whose  signature  appears  there- 
on to  have  become  a  party  thereto  for  value." 

The  Lynchburg  Milling  Company  can  stand 
on  no  higher  ground  in  respect  to  this  liti- 
gation than  the  maker  of  the  draft,  the  White 
&  Rumsey  Grain  Company,  would  have  occu- 
pied at  the  suit  of  the  Chicago  bank.  In  ei- 
ther case,  under  the  .statute,  the  Chicago 
bank  would  prima  facie  be  deemed  a  holder 
for  value. 

In  addition  to  this  prima  facie  presumih 
tlon,  the  Lynchburg  Milling  Company  put  in 
evidence  a  letter  written  by  the  White  & 
Rumsey  Grain  Company  to  the  Exchange 
Bank  in  which  it  expressly  declares  that  the 
fund  in  controversy  is  "the  property,  not  of 
our  company,  but  of  your  correspondent,  the 
Continental  National  Bank." 

In  the  case  of  Deters  v.  Knights  of  Honor, 
08  Va.  201,  205,  206,  35  S.  B.  356,  in  discus- 
sing the  effect  of  certain  letters  from  the  de- 
fendant to  the  plaintiff,  Keith,  P.,  in  deliver- 
ing the  opinion  of  the  court,  observes:  **They 
could  not  have  been  introduced  by  the  de- 
fendant, but  when  offered  by  the  plaintiff 
were,  of  course,  admitted.  The  statements 
made  in  them  were  clearly  relevant  to  the 
issue  before  the  Jury,  are  uncontradicted  by 
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any  evidence  In  the  record,  and  are,  there- 
fore, to  be  taken  as  tending  to  prove  the 
facts  stated  in  them.  We  need  not  under- 
take to  measure  and  define  their  exact  proba- 
tive force  and  effect  It  is  enough  that  they 
are  declarations  of  the  defendant  offered  by 
the  plaintiff,  and  are  germane  to  the  issue" 
—citing  Downer  &  Co.  v.  Morrison,  2  Grat 
238,  250. 

In  this  state  of  the  case  the  burden  rested 
upon  the  plaintiff  to  prove  that  the  White  & 
Rumsey  Grain  Company  was  the  owner  of 
the  fund  and  that  the  Chicago  bank  held  the 
draft,. not  for  value,  but  for  collection  merely. 
If  that  had  been  the  true  theory  of  the  case, 
the  Chicago  bank  would  have  had  no  Interest 
in  concealing  the  fact,  and  the  deposition  of 
one  of  its  officers  would  have  put  the  ques- 
tion at  rest 

The  plaintiff,  however,  did  not  undertake 
to  disprove  the  prima  facie  title  of  the  Chi- 
cago bank  by  direct  evidence,  but  chose  rath- 
er to  rely  on  certain  circumstances  as  tend- 
ing to  sustain  its  contention.  For  Instance, 
it  was  said  that  the  Chicago  bank  had  not 
asserted  claim  to  the  fund  or  employed  coun- 
sel to  maintain  it  But  the  fact  must  not  be 
lost  sight  of  that  the  bank  was  not  a  party 
to  the  litigation,  and,  doubtless,  preferred 
to  leave  the  defense  to  the  White  &  Rum- 
sey Grain  Company,  which  was  a  party, 
and  would  have  been  liable  over  to  the  payee 
in  the  event  the  fund  was  held  subject  to 
the  plaintiff's  attachment  In  its  corres- 
pondence with  the  Exchange  Bank,  the  Chi- 
cago bank  uniformly  claimed  the  proceeds 
of  the  draft  and  acted  under  the  advice  of 
counsel  in  Chicago. 

Our  attention  has  also  been  called  to  the 
circumstances  that  the  drawers  waived  pro- 
test and  notice,  and  that  after  the  draft 
liad  been  dishonored  and  returned  to  the 
Chicago  bank,  the  plaintiff  wrote  the  defend- 
ant to  return  the  draft  and  it  would  be 
promptly  honored.  .When  the  draft  came 
back  the  second  time,  there  was  a  slip  at- 
tached with  a  pencil  memorandum  bearing 
the  initials  of  the  White  &  Rumsey  Grain 
Company,  "Please  send  back  and  present 
again,"  and  also  that  the  Chicago  bank 
stamped  on  the  bill  of  lading  that  it  was 
neither  responsible  for  the  quantity,  quality, 
nor  delivery  of  the  goods,  and  Indorsed  the 
draft  without  recourse. 

We  do  not  regard  these  circumstances  in- 
consistent with  the  Chicago  bank's  bona  fide 
ownership  of  the  draft.  The  drawer,  a 
wholesale  grain  company,  resided  in  Chica- 
go, and  the  draft  was  drawn  on  a  customer 
in  a  distant  state.  In  the  event  the  draft 
was  not  paid,  the  Chicago  bank  would  have 
had  ready  recourse  against  the  drawer,  and 
it  seems  to  us  that  its  action  was  not  incom- 
patible with  ordinary  business  methods  and 
the  dictates  of  common  prudence. 


Lastly,  the  ruling  of  the  court  in  exclud- 
ing certain  correspondence  between  the 
Lynchburg  Milling  Company  and  the  White 
&  Rumsey  Grain  Company  is  made  the 
ground  of  exception. 

The  excluded  letters.  If  admissible,  possess- 
ed very  little  probative  value,  and  could  not 
have  affected  the  result  so  that  the  error, 
if  error  there  was.  In  excluding  the  letters, 
was  harmless. 

Upon  the  whole  case  the  judgment  is  plain- 
ly right  and  must  be  aifirmed. 

Affirmed. 


(109  Va.  C76) 
POTOMAC  POWER  CO.  v.  BURCHELL  et  al. 
(Supreme  Court  of  Appeals  of  Virgitiia.     June 

^1,  lor-^* 


10.  1909.) 

1.  Eminent  Domain  (S  320*)— Pbocebdings 
BY  Water  Power  Company— Payment  of 
Compensation— Effect  as  to  Acquirement 
OF  Title. 

In  view  of  Code  1887,  S  1079  (Code  1904, 
p.  584),  relating  to  condemnation  proceedings, 
and  providing  that,  on  payment  into  court  of 
the  sum  awarded  as  compensation  for  land,  the 
title  shall  vest  in  a  company  taking  land  in  fee 
simple,  where  it  appears  that  money  was  paid 
into  court  by  a  water  power  company,  and  the 
commissioners'  report  was  confirmed  by  con- 
sent, and  that  the  compensation  awarded  was 
ordered  to  be  paid  to  the  attorney  of  the  owner 
of  the  land  taJcen,  whatever  title  he  had  vested 
by  force  of  the  proceedings  in  the  company  in 
fee  simple. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S  852;  Dec.  Dig.  S  320.*] 

2.  Evidence  (8  897*)  —  Parol  Evidence  — 
Varyino  ob  Contbadiotino  a  Written 
Contract. 

A  plain  and  unambiguons  contract  in  writ- 
ing is  within  the  direct  terms  of  the  rule  which 
forbids  parol  evidence  to  vary  or  contradict  a 
written  Instrument. 

[Ed,  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S§  175^1765;    Dec  Dig.  {  397.*1 

3.  Eminent  Domain  (S  317*)— Procebdinqs 
BY  Water  Power  Company— Contract  Di- 
vesting Title— Conditions  Subpjbquent. 

The  title  to  land  condemned  by  a  water 
power  company  having  vested  in  the  company 
by  force  of  the  statute  and  the  terms  of  the 
contract  between  the  company  and  the  landown- 
er, any  provision  or  stipulation  in  the  contract 
by  which  the  title  was  to  be  divested  la  to  be 
regarded  as  a  condition  subsequent. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  317.*] 

4.  Deeds  (8  155*)  —  Meaning  —  ••Condition 
Subsequent." 

A  "condition  subsequent"  is  one  to  be  per- 
formed or  fulfilled  after  th^  vesting  of  the  es^ 
tate,  and  the  intent  of  which  is  to  defeat  it. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  48S-495;    Dec.  Dig.  i  155.* 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  2,  pp.  1402-1404;   vol.  8,  p.  7610.] 

5.  Deeds  ($  155*)— CoNDmoNs  Subsequent 
Aa  Not  Being  Favobbd  in  Law. 

Conditions  subsequent  are  not  favored  ia 
law  because  they  tend  to  destroy  estates. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  U  488-495 ;    Dec.  Dig.  §  155.*] 
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6.  Deeds  (S  167*)— Condition  Subsequent— 
Bbsagh— Relief  in  -Equity. 

A  contract  between  the  owner  of  land  and 
a  water  power  company  proceedinsr  to  condemn 
it  provided  that,  on  payment  of  the  money  by 
the  conmilssioners  into  court,  it  should  be  con- 
sidered as  a  complete  satisfaction  and  answer  to 
all  objections  on  the  part  of  the  owner,  and  that 
the  report  was  to  be  confirmed  and  the  title  to 
the  land  vested  in  the  company.  It  then  pro- 
vided that  the  company  before,  using  the  land 
for  any  purpose  should  pa^  the  owner  $100 
within  five  years,  and  that,  if  it  failed  to  do  so 
within  such  time,  the  title  should  revert  to  the 
owner.  Held,  that  the  provision  for  the  rever- 
sion of  the  title  on  failure  to  pay  was,  in  con- 
templation of  a  court  of  equity,  a  penalty  or  for- 
feiture, the  object  of  which  is  to  secure  the  pay- 
ment of  money,  against  which  a  court  of  equity 
would  relieve. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  574;  Dec  Dig.  i  167.*] 

7.  Dauaobs  (f  86*)— Penalty  fob  Nonpbb- 
fobmancb  of  Contract. 

The  general  principle  is  that,  whenever  a 
penalty  is  inserted  merely  to  secure  the  perform- 
ance or  enjoyment  of  a  collateral  object,  the  lat- 
ter is  considered  as  the  principal  intent  of  the 
instrument,  and  the  penalty  only  as  accessoiy, 
and  intended  only  to  secure  due  performance  or 
damage  really  incurred  by  nonperformance. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §S  17^185;   Dec.  Dig.  S  85.*] 

8.  Equity  (f  24*)— Relief  Against  Penal- 
ties fob  Nonpebfobmance  of  Contbaot. 

The  true  test  by  which  to  ascertain  wheth- 
er relief  against  a  penalty  for  nonperformance 
of  a  contract  can  be  had  in  equity  is  whether 
compensation  can  be  made,  and,  if  it  cannot  be 
made,  equity  will  not  interfere,  but,  if  it  can, 
it  will  grant  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  S§  69-76;   Dec  Dig.  f  24.*] 

9.  Equity  (8  24*)— Relief  Against  Penalty 
to  Secure  Payment  of  Money. 

If  a  penalty  provided  for  in  a  contract  is 
merely  to  secure  payment  of  money,  courts  of 
equity  will  relieve  the  party  on  payment  of  the 
principal  and  interest. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SI  69-76;   Dec.  Dig.  S  24.*] 

Appeal  from  Circuit  Court,  Fairfax  County. 

Suit  by  the  Potomac  Power  Company 
against  Landon  Burchell  and  others  to  quiet 
title.  From  a  decree  for  defendants,  plain- 
tiff appeals.    Reversed. 

Moore,  Barbour  &  Keith,  for  appellant 
Norton  &  Boothe,  for  appellees. 

KEITH,  P.  The  Potomac  River  Power 
Company  in  June,  1898,  gave  notice  that  it 
would  on  the  18th  of  the  ensuing  July  apply 
to  the  county  court  of  Fairfax  for  the  ap- 
pointment of  five  disinterested  freeholders, 
pursuant  to  section  1085  of  the  Code  of  1887 
(Code  1904,  p.  586),  to  ascertain  a  Just  com- 
pensation to  the  owners  thereof  for  such 
land  as  was  proposed  to  be  taken  by  that 
company  for  its  purposes. 

In  accordance  with  this  notice,  five  free- 
holders were  appointed,  who,  acting  in  obe- 
dience to  the  order  of  court,  returned  their 
report,  dated  the  31st  of  October,  1898,  in 
which  they  stated  that  they  had  ascertained 


that  the  sum  of  $150  would  be  a  just  com- 
pensation for  the  land  taken. 

At  the  January  term,  1899,  of  Fahrfax 
county  court,  it  appearing  that  the  Potomac 
Power  Company  had  paid  into  court  the  sum 
of  1150  ascertained  by  the  commissioners, 
the  matter  was  referred  to  W.  P.  Moncure, 
a  commissioner  of  accounts,  to  report  as  to 
its  distribution,  and  it  was  further  ordered 
**by  consent  of  parties  that  the  report  of  the 
commissioners  filed  herein  be  and  the  same 
is  hereby  confirmed  and  recorded  together 
with  the  plat  that  accompanies  it  in  the 
deed  books  of  this  county,  and  this  matter 
is  continued." 

At  the  ensuing  February  term  the  follow- 
ing order  was  entered: 

"Potomac  River  Power  Co.  v.  N.  W.  Bur- 
chell, etc. 

•The  report  of  W.  P.  Moncure,  commis- 
sioner of  accounts,  is  now  filed  in  this  cause. 
No  exceptions  being  made  to  same,  the  said 
report  is  now  confirmed.  And  the  court 
doth  adjudge  and  order  that  out  of  the,  mon- 
ey in  his  hands  the  clerk  to  pay  the  costs 
and  commissions  incident  to  this  case  and 
the  balance  to  pay  to  C.  Vernon  Ford,  at- 
torney for  N.  W.  Burchell,  and  take  his  re- 
ceipt for  the  same.    And  this  order  is  final." 

There  the  matter  rested  until  January, 
19(»,  when  the  Potomac  Power  Company, 
the  successor  of  the  Potomac  River  Power 
Company,  filed  its  bill,  in  which  it  shows 
that  on  the  9th  of  January,  1899,  it  entered 
into  a  contract  in  writing  with  Norval  L. 
Burchell,  in  which  it  was  set  forth  and 
agreed  that  the  power  company  had  institut- 
ed proceedings  to  acquire  for  its  purposes 
by  condemnation  a  certain  parcel  of  land 
in  said  county  containing  three  acres,  more 
or  less;  that  commissioners  had  allowed 
Burchell  the  sum  of  |150  for  said  land;  that 
Burchell  excepted  to  their  report;  that  it 
was  finally  agreed  that,  upon  the  payment 
into  court  of  the  sum  of  |150,  the  excep- 
tions to  the  report  of  commissioners  should 
be  withdrawn,  the  court  to  dispose  of  the 
money  as  might  be  proper  and  the  report 
confirmed;  that  the  title  acquired  by  said 
company,  however,  in  said  condemnation 
proceedings,  should  be  subject  to  the  condi- 
tion that  said  company  should  pay  Burchell 
the  further  sum  of  $100  before  using  said 
land  for  its  purposes  or  any  purpose;  and 
that  such  payment  should  be  made  on  or 
before  five  years  from  the  date  of  the  agree- 
ment, and,  in  event  the  payment  should  not 
be  made  in  the  time  specified,  then  the  title 
of  said  company  to  revert  to  Burchell,  and 
the  said  company  to  convey  by  special  war- 
ranty to  Burchell  the  title  acquired  by  the 
condemnation  proceeding,  but  upon  payment 
by  said  company  to  Burchell  of  said  sum  of 
$100  within  the  time  specified  its  title  to 


•For  othw  CMM  lee  same  topic  md  ■oction  NUMBER  in  Dec.  ft  Am.  Digs.  1997  to  date,  it  Reporter  Indexes 
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said  parcel  of  land  should  become  absolute 
and  unconditional  so  far  as  Burchell  and  his 
heirs  should  be  concerned,  and  Burchell  was 
then  to  convey  the  said  parcel  of  land  to  the 
said  company,  its  successors  and  assigns, 
with  special  warranty,  free  of  all  liens  and 
Incumbrances  which  might  be  placed  there- 
on by  said  Burchell.  The  bill  further  shows 
that  Burchell  died  some  time  prior  to  Janu- 
ary 9,  1904,  a  nonresident  of  the  state  of 
Virginia;  that  he  had  never  made  any  de- 
mand on  the  complainant  for  the  payment 
of  said  sum  of  $100,  and  that,  up  to  the 
time  of  filing  the  bill,  no  executor  or  ad- 
ministrator of  his  estate  had  qualified  In 
Virginia,  so  that  there  was  no  one  to  re- 
ceive the  money  due  to  him  or  his  estate; 
that  complainant  Is  ready  and  desires  to 
make  the  payment,  with  interest  if  it  Is 
proper;  that  Burchell  left  surviving  him  his 
widow  and  several  children,  his  heirs  at 
law;  that  complainant  was  willing  to  have 
waived,  though  It  did  not  do  so,  the  legal 
requirement  that  the  $100  should  be  paid 
to  the  personal  representative  of  Burchell, 
and  was  willing  to  make  payment  to  the  wid- 
ow and  heirs  at  law,  and  take  a  deed  from 
them,  but  was  afterwards  advised  that  Ed- 
ward Burchell,  one  of  the  children,  was  non 
compos  mentis;  that  no  deed  had  ever  been 
tendered  to  complainant  In  accordance  with 
the  agreement,  and  complainant  prays  that 
the  cloud  resting  upon  its  title  by  reason  of 
the  provisions  of  the  agreement  of  the  9th 
of  January,  1899,  between  the  Potomac  Pow- 
er Company  and  BuEchell  be  quieted,  and 
that  complainant  may  have  such  other  re- 
lief as  his  case  requires. 

The  defendants  answered  this  bill  at 
length.  They  admit  that  Burchell  was  at 
the  time  he  entered  into  said  agreement  and 
at  the  time  of  his  death,  which  occurred  In 
January,  1899,  a  nonresident  of  the  state  of 
Virginia,  and  that,  so  far  as  they  are  in- 
formed, he  never  made  any  demand  upon  the 
complainant,  and  that  no  executor  on  the 
estate  of  Burchell  had  ever  qualified  In  Vir- 
ginia. They  deny  that  there  was  any  ob- 
ligation upon  Burchell  or  upon  his  executor 
to  make  any  demand  upon  the  Potomac 
Power  company  for  the  payment  of  the  sum 
of  money  In  question,  and  further  aver  that 
at  all  times  within  the  five  years  mentioned 
in  the  agreement  Landon  Burchell,  who  acted 
for  his  father  in  the  preparation  of  said 
agreement,  and  who  is  the  executor  and 
trustee  under  his  will,  resided  in  the  cit;y 
of  Washington,  and  was  prepared  and  au- 
thorized to  accept  the  money  in  controversy, 
if  there  had  been  any  desire  upon  the  part 
of  the  power  company  to  make  payment  of  it. 

That  Burchell  at  the  time  the  commis- 
sioners reported  and  fixed  the  compensation 
at  the  sum  of  $150  had  promptly  excepted 
upon  the  ground  that  the  amount  allowed 
was  totally  inadequate,  and  that  he  was 
preparing  to  show  that  said  parcel  of  land 
on  account  of  its  peculiar  location  was  of 


value  largely  in  excess  of  the  sum  fixed  by 
the  commissioners;  that  after  Burchell  had 
filed  his  exceptions,  in  order  to  avoid  pro- 
tracted and  costly  litigation,  an  agreement 
was  reached  between  the  power  company  and 
Burchell,  a  copy  of  which  is  filed  with 
plaintiff's  bill.  The  answer  states  the  de- 
fendants' view  of  the  negotiations  which  led 
up  to  the  contract  filed  with  the  bill  at  great 
length;  the  substance  of  it  being  that  the 
sum  of  $100  provided  for  In  the  contract  was 
not  considered  by  Burchell  as  representing 
the  value  of  the  property,  which  it  is  claim- 
ed was  and  is.  greatly  in  excess  of  said  sum, 
but  that  the  real  purpose  and  intention  of 
said  agreement  was  to  give  to  the  power 
company  an  option  during  the  period  of  five 
years,  by  force  of  which  upon  the  payment 
of  $100  within  the  time  limited  the  Utle  of 
Burchell  to  the  three  acres  of  land  was  to 
be  divested,  and  the  deed  was  then  to  be 
made  by  Burchell  conveying  It  with  special 
warranty  to  the  Potomac  Power  Company. 

A  good  deal  of  evidence  was  taken  in  sup- 
port of  this  view,  which  resulted  in  the  de- 
cree of  the  circuit  court  of  Fairfax  by  virtue 
of  which  a  commissioner  was  appointed  with 
instructions  to  convey  to  Landon  Burchell, 
to  be  held  by  him  in  trust  in  accordance  with 
the  terms  of  the  will  of  Norval  W.  Burchell, 
all  the  right,  title,  and  interest  acquired  by 
complainant  and  those  under  whom  It  claims 
under  the  condemnation  proceeding  in  ac- 
cordance with  the  agreement  of  January  9, 
1899;  and  from  that  decree  an  appeal  was 
allowed  by  this  court. 

Reference  is  made  In  the  record  to  the 
source  of  Burchell's  title  as  having  been 
founded  upon  a  sale  for  delinquent  taxes 
assessed  against  the  Chesapeake  &  Ohio  Ca- 
nal Company,  which  had  at  one  time  owned 
the  land  in  controversy;  but  we  have  not 
thought  it  necessary  to  discuss  that  ques- 
tion, as  that  corporation  is  not  named  as  a 
defendant  in  the  bill,  and  is  taking  no  part 
in  this  litigation.  We  have  set  forth  in  de- 
tail the  condemnation  proceeding  in  the 
county  court  of  Fairfax,  for  upon  the  legal 
effect  of  that  proceeding  this  whole  contro- 
versy rests. 

By  section  1079  of  the  Code  of  1887  (Code 
1904,  p.  584)  it  is  provided  that  "the  sum  so 
ascertained  to  be  a  just  compensation  may 
be  paid  to  the  person  entitled  or  into  court 

•  •     •     Upon  such  payment  the  title  to 

•  ♦  •  the  land  for  which  said  compensa- 
tion is  allowed  shall  be  absolutely  vested  in 
the  company  In  fee  simple." 

In  Southern  Ry.  Co.  v.  Gregg,  101  Va. 
308,  48  S.  B.  570,  it  is  said :  "The  payment 
of  the  fund  into  court  was  a  condition  prec- 
edent to  the  vesting  of  the  title,  and,  as 
soon  as  it  was  paid,  the  title  did  vest  ab- 
solutely." 

It  appears  from  the  condemnation  proceed- 
ing in  this  case  that  the  money  was  paid 
into  court,  and  that  the  report  of  the  com- 
missioners was  confirmed  by  consent  of  the 
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parties,  and  not  only  that,  bnt  It  further  ap- 
pears that  the  sum  ascertained  by  the  com- 
missioners was  by  order  of  the  court  paid  to 
the  attorney  of  N.  W.  Burchell,  the  owner  of 
the  land  taken.  Whatever  title  Burchell 
bad  by  force  of  this  proceeding  vested  in  the 
Potomac  Power  Company  In  fee  simple. 

The  contract  of  January  9,  1899,  Is  In  writ- 
ing. It  Is  plain  and  unambiguous,  and  Is 
within  the  direct  terms  of  the  rule  which 
forbids  us  to  receive  parol  evidence  to  vary 
or  contradict  a  written  Instrument  Towner 
T.  Lucas,  13  Grat  705 ;  Slaughter  v.  Smlther, 
97  Va.  202,  33  S.  E.  544. 

The  contract  recites:  •* Whereas  the  com- 
missioners appointed  by  said  court  to  as- 
certain a  Just  compensation  to  be  paid  the 
owner  or  owners  of  said  land  duly  and  reg- 
ularly made  their  report  to  said  court,  and 
therein  and  thereby  assessed  and  fixed  the 
amount  to  be  paid  by  said  company  for  said 
land  at  $150,  and 

"Whereas,  the  said  N.  W.  Burchell,  claim- 
ing to  be  the  ovraer  of  said  land,  Is  dissatis- 
fied with  the  amount  so  allowed,  and  has 
filed  exceptlonfe  thereto  and  has  agreed  In 
consideration  of  this  agreement  to  withdraw 
his  said  exceptions  and  consents  to  the  con- 
firmation of  the  said  report : 

"Now,  therefore,  this  agreement  wltness- 
€th,  that  the  parties  hereto  have  agreed  and 
do  hereby  covenant  and  agree  to  and  with 
€ach  other  as  follows: 

"First.  That,  upon  the  payment  of  said 
sum  of  one  hundred  and  fifty  dollars  Into 
said  court,  such  payment  shall  be  considered 
as  a  complete  satisfaction  and  answer  to  all 
objections  and  exceptions  to  said  report,  and 
thereupon  the  said  report  to  be  confirmed  by 
a  consent  order  vesting  In  said  party  of  the 
second  part  title  to  said  land,  the  said  sum 
of  $150  to  be  disposed  of  by  the  court  as  it 
may  determine  right  and  proper. 

"Second.  That  the  title  so  to  be  acquired 
by  the  said  party  of  the  second  part  as  afore- 
said shall  be  subject  to  this  condition:  that 
the  party  of  the  second  part  shall  pay  to  the 
said  Burchell  the  further  sum  of  one  hun- 
dred dollars  before  using  said  land  for  Its 
purposes  or  any  purpose,  provided  that  such 
payment  of  said  additional  one  hundred  dol- 
lars shall  be  made  on  or  before  five  years 
from  this  date,  and  In  the  event  the  said  par- 
ty of  the  second  part  shall  fall  to  make  such 
further  payment  of  one  hundred  dollars 
within  the  time  aforesaid,  then  and  In  such 
event,  all  title  acquired  by  party  of  the  sec- 
ond part  to  said  land  as  aforesaid  shall  re- 
vert to  said  Burchell,  and  the  party  of  the 
second  part  shall  and  will  convey  unto  the 
said  Burchell,  with  special  warranty,  all  the 
right,  title,  and  Interest  acquired  by  it  un- 
der said  condemnation  proceedings." 

This  contract  recognizes  in  explicit  terms 
the  force  and  effect  given  to  condemnation 
proceedings  by  section  1079  of  the  Code  of 
1887  upon  the  title  to  land  where  the  terms 


of  the  statute  have  been  complied  with,  and, 
if  any  added  force  could  be  given  to  the  stat- 
ute by  agreement  of  parties.  It  Is  to  be  found 
in  the  terms  of  this  contract,  wlilch  declares 
that  the  payment  of  $150  into  court  should 
be  considered  as  a  complete  satisfaction  and 
answer  to  all  objections,  and  that  thereupon 
the  report  was  to  be  confirmed  by  a  consent 
order  vesting  in  the  party  of  the  second  part 
title  to  the  land.  The  title  having  vested, 
any  provision  or  stipulation  in  that  contract 
by  which  the  title  was  to  be  divested  is  to  be 
regarded  as  a  condition  subsequent 

A  condition  subsequent  is  one  which  Is  to 
be  performed  or  fulfilled  after  the  vesting  of 
the  estate,  and  the  Intent  of  which  is  to  de- 
feat it.  2  Minor,  266.  And  it  Is  well  settled 
that  conditions  subsequent  are  not  favored 
in  law  because  they  tend  to  destroy  estates. 
People's  Pleasure  Park  Co.  v.  Rohleder,  109 
Va. ,  61  S.  E.  794. 

The  contract  having  already  provided  that 
upon  the  payment  of  the  money  awarded  by 
the  commissioners  into  court  it  should  be 
considered  as  a  complete  satisfaction  and  an- 
swer to  all  objections  on  the  part  of  Burch- 
ell, and  that  the  report  was  to  be  confirmed 
and  the  title  to  the  land  vested  In  the  power 
company,  it  was  then  provided  that,  before 
using  the  land  for  its  purposes  or  any  pur- 
pose, the  power  company  should  pay  to 
Burchell  the  further  sum  of  $100  within  five 
years  from  the  date  of  the  agreement,  and 
that.  If  It  failed  to  make  such  further  pay- 
ment within  the  time  aforesaid,  the  title  of 
the  power  company  should  revert  to  Burchell. 

In  the  contemplation  of  a  court  of  equity, 
the  provision  that,  upon  the  failure  to  pay 
the  specified  sum  within  the  time  limited, 
the  title  should  revert  to  Burchell,  is  a  penal- 
ty or  forfeiture,  the  object  of  which  is  to  se- 
cure the  payment  of  money,  against  which 
a  court  of  equity  will  relieve. 

"The  general  principle  now  adopted  is 
that,  whenever  a  penalty  is  Inserted  merely 
to  secure  the  performance  or  enjoyment  of  a 
collateral  object,  the  latter  is  considered  as 
the  principal  Intent  of  the  Instrument,  and 
the  penalty  is  deemed  only  as  accessory,  and 
therefore  as  Intended  only  to  secure  the  due 
performance  or  the  damage  really  incurred 
by  the  nonperformance.  In  every  such  case 
the  true  test  by  which  to  ascertain  whether 
relief  can  be  had  in  equity  is  to  consider 
whether  compensation  can  be  made  or  not. 
If  It  cannot  be  made,  then  courts  of  equity 
will  not  Interfere.  If  It  can  be  made,  then 
If  the  penalty  is  to  secure  the  mere  payment 
of  money,  courts  of  equity  will  relieve  the 
party  upon  paying  the  principal  and  inter- 
est"   2  Story's  Eq.  Jur.  §  1314. 

In  Hacket  v.  Alcock,  1  Call,  533,  It  is  said: 
"A  court  of  equity  will  always  relieve  against 
a  penalty,  where  compensation  can  he  made." 

In  Nelson  v.  Carrlngton,  4  Munf.  332,  6 
Am.  Dec.  519,  it  is  said :  "Equity  is  not  fond 
of  taking   advantage  of  forfeitures  arising 
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merely  from  a  lapse  of  the  time  ^pediled; 
and  It  Ifi  the  constant  coarse  of  courts  of 
equity  to  relieye  against  such  forfeitures  on 
making  adequate  compensation." 

In  the  case  of  Asher  y.  Pendleton,  6  Grat 
628,  Pendleton  and  Asher  had  purchased  a 
tract  of  land  at  public  auction  Jointly  upon 
credit  and  under  a  written  contract  between 
them,  which  provided  that,  if  Pendleton  fail- 
ed to  pay  all  or  any  portion  of  his  share  of 
the  purchase  money  so  that  Asher  had  to  pay 
it,  Asher  should  have  the  whole  land,  and  re- 
pay to  Pendleton  any  portion  of  the  purchase 
money  he  had  paid.  Pendleton  failed  to  pay 
and  Asher  paid  in  full.  It  was  held  by  the 
court  that  this  provision  was  a  penalty 
against  which  a  court  of  equity  would  re- 
lieve. 

The  condition  upon  which  a  court  of  equity 
grants  relief  against  a  forfeiture  or  penalty 
is  that  compensation  for  nonperformance  can 
be  made;  and  In  this  case  It  is  easy  of  as- 
certainment The  stipulation  not  performed 
was  for  the  payment  of  $100  in  cash  on  or  be- 
fore a  given  day  In  January,  1907.  The 
money  was  not  paid,  and  as  was  said  by  this 
court  in  Bethel  v.  Salem  Imp.  Oo.,  93  Va.  354, 
25  S.  E.  304,  33  L.  R.  A.  602,  57  Am.  St.  Rep. 
808:  **The  measure  of  damages  for  a  fail- 
ure to  pay  money  is,  with  few  exceptions,  the 
principal  sum  with  legal  interest  thereon 
from  the  time  the  payment  was  due.*' 

In  Selden  v.  Camp,  95  Va.  527,  28  S.  E. 
877,  Judge  Harrison,  speaking  for  the  court, 
says:  "Mere  default  In  the  payment  of  mon- 
ey at  a  stipulated  time  generally  admits  of 
compensation,  and  hence  the  time  of  payment 
Is  rarely  of  the  essence  of  the  contract,  and 
when  time  Is  not  of  the  essence  of  the  con- 
tract, and  compensation  can  be  made,  courts 
of  equity  can  grant  relief  even  against  the 
failure  to  perform  punctually  conditions  pre- 
cedent." 

We  have  then  this  case:  By  force  of  the 
condemnation  proceedings  In  the  county  court 
of  Fairfax,  the  title  to  the  land  involved  in 
this  litigation  was  vested  in  the  Potomac 
Power  Company.  The  contract  of  January  9, 
1899,  between  Burchell  and  the  Potomac  Pow- 
er Company,  Is  fully  set  out  in  the  writing 
filed  as  an  exhibit  with  the  bill.  There  Is  no 
suggestion  of  any  fraud,  accident,  or  mistake 
with  respect  to  the  terms  of  this  contract; 
and,  being  plain  and  unambiguous.  It  is  with- 
in the  rule  which  excludes  parol  evidence 
to  vary  or  contradict  a  written  instrument. 
The  stipulation  contained  In  the  contract 
with  respect  to  the  payment  of  $100  within 
five  years,  and,  in  the  event  that  It  was  not 
paid  within  that  time,  that  the  title  which 
had  vested  In  the  power  company  should  re- 
vert to  Burchell,  is  a  penalty  or  forfeiture, 
the  nonperformance  of  which  admits  of  com- 
pensation, and  against  which  a  court  of  equi- 
ty will  relieve. 

From  all  of  which  it  follows  that  the  de- 


cree of  the  circuit  court  of  Fairfax  must  be 
reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  oplnioiL 
Reversed. 


(109  Va.  6*6) 
FARMERS'  MFG.  CO.  v.  WOODWORTH. 

(Sapreme  Court  of  Appeals  of  Virginia.    June 
10.  1909.) 

1.  Evidence  (§  441*)— Pabol  Evidence  Ar- 
PECTiNG  Whitings— Contracts. 

A  contract  in  t^riting,  complete  on  its  face, 
cannot  beb  altered  by  parol  evidence  of  incon- 
sistent agreements  previously  or  contemporane- 
ously maae. 

[Ed.  Note.~For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2030-2047;   Dec  Dig.  S  441.*] 

2.  Evidence  (§  434*)—- Paboi.  Bvidencb—Af- 
fBcting  Wbitings— Incomplete  Oontbacts. 

A  partnership  wrote  to  plaintiff,  stating 
that  it  would  build  a  steel  structure  as  per 
plans  submitted.  Plaintiff  accepted  the  propo- 
sition. The  plans  referred  to  were  blueprints 
drawn  to  no  scale,  and  containing  no  specifica- 
tions. Defendant's  company  erected  the  device, 
but  it  was  condemned  as  unsafe.  Held,  in  an 
action  for  breach  of  contract,  that  parol  evi 
dence  was  admissible  to  show  that  plaintiff  was 
ignorant  of  the  mechanism  of  the  machine  to 
be  built;  that  defendant's  company  were  me- 
chanical experts;  that  plaintiff  submitted  the 
model  to  them,  and  that  they  submitted  a  plan 
of  the  device,  and  assured  plaintiff  that,  if 
built  according  to  that  plan,  it  would  meet  the 
specified  requirements,  and  that  the  machinery 
would  be  safe ;  that  plaintiff  gave  the  contract 
to  defendant  relying  upon  such  warranties  *  that 
the  machinery  was  wholly  worthless;  and  that 
the  representations  made  to  induce  plaintiff  to 
enter  Into  the  contract  were  false. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §  434.*] 

3.  Witnesses  (§  152*)— CoifPETENCT--DEATH 
OP  Pabtt  to  Contbact. 

An  agent  of  a  corporation  Is  not  rendered 
incompetent  to  testify  as  to  a  contract  by  the 
death  of  a  member  of  a  partnership  with  whom 
the  contract  was  made. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  658,  659;  Dec.  Dig.  f  152.*] 

Error  to  Circuit  Court,  City  of  Norfolk. 

Action  by  the  Farmers*  Manufacturing 
Company  af^alnst  A.  L.  WoodwortU.  Judg- 
ment for  defendant  and  plaintiff  alleges  er- 
ror.   Reversed. 

Jeffries,  Wolcott  &  Wolcott,  for  plaintiff  in 
error.  V.  H.  Kellura  and  Brooke  &  Brooke, 
for  defendant  In  error. 


WHITTLE,  J.  The  plainOff  In  error,  the 
Farmers'  Manufacturing  Company,  applied 
to  the  late  firm  of  T.  W.  Godwin  &  Co.,  of 
wblcti  the  defendant  in  error,  A.  L.  Wood- 
worth,  is  the  surviving  partner,  to  manufac- 
ture for  It  an  amusement  device  called  a 
"revolving  parachute,"  the  general  design 
of  which  is  described  as  follows:  "A  circu- 
lar platform  was  to  be  elevated  by  means 
of  a  revolving  upright  screw,  or  shaft,  driv- 
en by  electric  power  applied  to  machinery 
at  its  base.    As  this  sbaft  resolved  the  plat- 


#For  other  cases  see  same  topio  and  section  NUMBER  In  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Reporter  Indexes 
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form  was  forced  upward,  and  when  It  reach- 
ed the  top  of  the  shaft  was  stopped,  and 
the  platform  released  and  left  free  to  de- 
scend by  gravitation,  revolving  around  the 
shaff 

Numerous  Interviews  were  had  between 
the  parties  touching  the  construction  of  this 
contrivance,  wl^lch  culminated  in  the  follow- 
ing correspondence: 

"Norfolk,  Va.,  July  8,  1906. 
"J.  Frank  Bast,  Esq.,  Norfolk,  Virginia. 

"Dear  Sir:  We  beg  to  advise  you  that 
we  will  build  the  steel  structure,  with  sixty 
feet  of  screw  as  per  plans  submitted  and 
erect  the  same  on  the  foundation  prepared 
by  you,  •  •  •  for  the  sum  of  five  thou- 
sand ($5,000)  dollars.  It  is  further  under- 
stood that  you  are  to  transport  all  the  ma- 
terial, taking  the  same  from  our  works  and 
delivering  the  same  at  the  point  and  along- 
side the  foundation  where  the  structure  is  to 
be  erected  •  •  •  and  free  of  cost  to  the 
builders.  That  the  structure  shall  be  ready 
for  delivery  at  our  works  by  the  15th  of 
September,  1906.  The  brake  and  air  cushion 
shall  be  efficient  for  the  purpose  intended. 
The  tower  roof  shall  be  of  galvanized  metal 
and  oval  in  form.  The  two  approaches  for 
reaching  the  floor  of  the  observation  tower 
shall  be  inclosed.  All  black  iron  work  to  be 
covered  with  two  coats  of  mineral  paint 
The  structure  and  mechanism  to  be  built 
on  the  lines  of  the  illustrated  model  sub- 
mitted. 

'•Respectfully  submitted, 

•T.  W.  Godwin  &  Company.* 

"Norfolk,  Va.,  July  10,  1906. 
"Virginia   Iron   Works,    (T.   W.   Godwin  & 

Company),  Norfolk,  Virginia. 

"Dear  Sir:  We  are  in  receipt  of  your 
favor  of  the  3rd,  reference  to  building  the 
steel  structure  and  accept  proposition,  and 
ask  that  work  proceed  with  all  possible  dis- 
patch. 

"Yours  respectfully.  Farmers'  Mfg.  Co., 
"By  J.  Frank  East" 

When  completed,  the  structure  was  erected 
on  the  grounds  of  the  Jamestown  Exposi- 
tion Company,  but  it  proved  unsatisfactory, 
and  was  condemned  by  the  mechanical  ex- 
pert of  that  company,  whose  duty  it  was  to 
inspect  and  pass  on  all  structures  set  up  on 
the  grounds.  It  was  pronounced  unsafe  and 
dangerous  to  human  life,  and  its  operation 
within  the  grounds  forbidden. 

Thereupon  this  action  of  assumpsit  was 
brought  by  the  plaintiff  In  error  against 
Woodward,  surviving  partner  of  himself  and 
T.  W.  Godwin,  deceased,  to  recover  damages 
for  their  alleged  breach  of  contract  in  con- 
nection with  the  construction  of  the  machine. 
To  a  judgment  on  behalf  of  the  defendant 
this  writ  of  error  was  allowed. 

There  are  three  counts  in  the  declaration, 
which  may  be  thus  summarized: 


(1)  That  the  plaintiff  was  ignorant  of  the 
nature  and  mechanism  of  the  machine  and 
how  it  ought  to  be  built  so  as  to  operate 
properly,  and  whether  it  could  be  used  with 
safety  to  human  life,  and  so  constructed  that 
the  platform  would  ascend  and  descend  in 
10  minutes  (that  being  the  speed  agreed  on 
in  order  to  make  it  a  financial  success). 
That  T.  W.  Godwin  &  Co.  were  mechanical 
experts  and  skilled  in  such  matters,  and  the 
plaintiff  submitted  the  model  to  them  and 
explained  the  purposes  for  which  the  device 
was  intended,  telling  them  that  it  must  be 
so  constructed  as  to  be  capable  of  being 
operated  with  safety  and  within  the  time 
limit  prtecribed,  and  that,  unless  assured 
that  these  essentials  could  be  attained,  the 
plaintiff  did  not  desire  the  machine  to  be 
made.  That  the  manufacturers  submitted 
&  plan  of  the  device,  and  assured  the  plain- 
tiff that,  if  built  according  to  that  plan, 
it  would  meet"  the  specified  requirements, 
and  promised  and  warranted  that  if  they 
were  awarded  the  contract  of  construction, 
the  machine  would  be  safe  and  suitable  for 
the  purpose  mentioned.  That  the  plaintiff, 
relying  upon  these  warranties,  and  in  con- 
sideration thereof,  gave  the  contract  to  T. 
W.  Godwin  &  Co.  That  the  warranties  were 
broken  in  the  particulars  set  forth  in  the 
declaration,  and  the  machine  was  wholly 
worthless  for  the  purposes  intended. 

(2)  The  second  count  is  founded  upon  the 
false  representations  of  T.  W.  Godwin  &  Co. 
as  to  a  fact  within  their  knowledge  as  ex- 
perts that  the  machine,  if  constructed  by 
them  according  to  the  plans  submitted,  could 
be  operated  without  danger  to  human  life 
and  at  the  required  speed,  and  would  be 
suitable  for  the  uses  contemplated.  That, 
relying  upon  these  representations,  the  plain- 
tiff entered  into  the  contract,  and  that  the 
representations  were  false  and  the  machine 
worthless. 

(3)  The  third  count  alleges  the  breach  of 
an  implied  warranty  on  the  part  of  the  man- 
ufacturers, that  the  machine  contracted  for 
would  be  reasonably  suitable  for  the  purposes 
intended,  which  purposes  were  known  to 
them — and  also  the  fact  that  the  plaintiff 
relied  on  their  Judgment  and  skill  in  the 
construction  of  the  device. 

The  plaintiff  set  out  circumstantially  what 
it  expected  to  prove  under  the  several  counts 
of  the  declaration;  but  upon  objection,  the 
court  excluded  the  evidence,  being  of  opinion 
that  the  correspondence  contained  in  the  let- 
ters of  July  3  and  10,  1906,  constituted  a 
complete  written  contract  between  the  par- 
ties, the  terms  of  which  it  was  not  permis- 
sible to  vary  or  add  to  by  parol  evidence. 
The  trial  proceeded  upon  that  theory;  and 
naturally  resulted  in  a  verdict  for  the  de- 
fendant 

The  legal  proposition  is  not  controverted 
that  a  contract  in  writing,  complete  on  its 
face,  cannot  be  altered  or  contravened  bj 
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parol  evidence  of  inconsistent  agreements  and 
undertakings  previously  or  contemporaneous- 
ly made.  Towner  v.  Lucas,  13  Grat.  705; 
Virginia  Hot  Springs  CJo.  v.  Harrison,  93  Va. 
569,  25  S.  E.  888;  Slaughter  v.  Smither,  97 
Va.  202,  33  S.  E.  544;  Calrlin  v.  Fraser,  105 
Va.  216,  53  S.  E.  145. 

The  rule  is  thus  stated  in  Slaughter  v. 
Smither,  supra:  "If  the  written  contract 
purports  to  contain  the  whole  agreement,  and 
it  is  not  apparent  from  the  writing  itself 
that  something  is  left  out  to  be  supplied, 
parol  evidence  to  vary  or  add  to  its  terms  is 
not  admissible.** 

In  the  instant  case,  however,  it  is  obvious 
from  the  letters  themselves,  read  in  connec- 
tion with  the  plans  to  which  they  refer,  that 
vhere  were  necessarily  other  provisions  of 
the  contract  which  do  not  appear  on  the  face 
of  the  writings.  The  letter  of  July  3,  1906, 
which  composes  the  body  of  the  alleged  writ- 
ten agreement,  is  of  the  most  general  char- 
acter, and  bears  internal  evidence  of  the  fact 
that,  to  be  intelligible,  it  must  be  read  in 
the  light  of  outside  matters  in  the  minds  of 
the  parties.  The  agreement  to  build  '*the 
steel  structure,*'  dissociated  from  previous 
negotiation  as  to  the  particular  structure  con- 
templated by  the  parties  and  to  which  it 
manifestly  refers,  contains  no.  intimation  of 
what  was  really  in  the  minds  of  the  contract- 
ing parties.  "Structure**  is  a  term  of  general 
signification,  and,  in  the  absence  of  explana- 
tory words,  conveys  no  definite  idea  of  what 
is  intended. 

Nor  is  the  situation  materially  aided  by 
inspection  of  the  plans  referred  to  in  the 
letter.  They  are  drawn  to  no  scale  and  con- 
tain no  specifications,  but  are  blueprints  pre- 
senting merely  in  general  outline  tracings  of 
the  proposed  device. 

In  line,  It  would  not  be  possible  for  one 
possessed  of  no  information  other  than  that 
supplied  by  the  alleged  written  agreement  to 
form  an  intelligent  idea  of  the  contemplated 
structure. 

The  rule  of  exclusion  of  parol  evidence 
has  no  application  where  it  is  apparent  from 
the  writing  itself  that  it  does  not  embody 
the  entire  agreement.  In  such  case,  the 
writing  being  incomplete,  it  must  be  supple- 
mented by  other  evidence,  not  to  contradict 
or  vary  its  terms,  but  to  establish  the  real 
contract  between  the  parties. 

Besides,  parol  evidence  was  admissible  un- 
der the  second  count  of  the  declaration  to 
prove  the  alleged  false  representations  made 
by  T.  W.  Godwin  &  Co.  to  induce  the  plain- 
tiff to  enter  into  the  contract.  Such  evidence 
would  be  equally  admissible,  whether  the 
contract  were  written  or  verbal.  Grim  v. 
Byrd,  82  Grat.  293,  800;  Rorer  Iron  Co.  v. 
Trout,  83  Va.  397,  2  S.  E.  713,  5  Am.  St  Rep. 
285;  Herron  v.  Dibrell,  87  Va.  289,  296,  12 
S.  E.  674;  Wilson  v.  Carpenter,  91  Va.  183, 
21  S.  E,  243,  50  Am.  St.  Rep.  824;   Grosh  v. 


Ivanhoe,  etc.,  Co.,  95  Va.  161,  27  S.  B.  841; 
Wren  v.  Moncure,  95  Va.  369,  28  S.  E.  588; 
Guarantee  Co.  v.  National  Bank,  95  Va.  480, 
491,  28  S.  B.  909. 

It  follows  from  the  foregoing  views  that 
the  case  must  be  tried  -de  novo  along  essen- 
tially different  lines;  and  that  fact  renders 
it  unnecessary  to  notice  subordinate  assign- 
ments of  error  upon  questions*  wliich  may  not 
arise  at  the  next  trial. 

So,  also,  with  respect  to  the  allegations  of 
the  third  count  of  the  declaration.  If  a 
proper  case  shall  arise  for  the  application  of 
the  doctrine  of  implied  warranty  of  fitness 
of  the  machine  for  the  purpose  for  which  it 
was  intended,  the  jury  can  be  instructed  up- 
on that  aspect  of  the  case. 

The  defendant  in  error  assigns  as  cross- 
error  the  action  of  the  court  in  admitting 
the  testimony  of  the  witness  East.  It  is  in- 
sisted that,  Godwin  being  dead.  East  was 
rendered  incompetent  to  testify  by  the  terms 
of  the  statute. 

East  was  the  agent  of  the  plaintiff,  and 
this  court  held  in  the  case  of  Mutual  Liife  In- 
surance Co.  V.  Oliver,  95  Va.  445,  28  S.  E. 
594,  that  the  agent  of  a  corporation  contract- 
ing for  his  principal  is  not  rendered  incompe- 
tent to  testify  by  reason  of  the  death  of  the 
other  contracting  party. 

For  these  reasons,  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  the  verdict  of 
the  jury  set  aside,  and  the  case  remanded 
for  a  new  trial  to  be  had  not  in  conflict  with 
the  views  expressed  in  this  opinion. 

Reversed. 


HUNTER  et  al.  v. 


(109  Va.  615) 
HICKS  et  al. 


(Supreme  Court  of  Appeals  of  Virginia.     Jane 
10.  1909.) 

1.  Deeds    (§    124*)— Conotruction^Estates 
Conveyed— Fee  Simple. 

A  husband  deeded  land  and  personal  prop- 
erty to  a  trustee  for  the  benefit  of  his  wife,  giv- 
ing the  wife  power  by  the  deed  to  sell  the  prop- 
erty and  dispose  of  the  proceeds  as  she  might 
see  fit  with  the  co-operation  of  the  trustee,  who 
was  required  to  execute  such  instruments  as  the 
wife  should  direct.  If  the  wife  should  die  be- 
fore the  husband,  the  grant  of  the  property  re- 
maining was  to  cease,  but  she  was  to  have  pow- 
er to  dispose  of  one-half  of  it,  the  husband  re- 
serving the  right  if  he  died  before  his  wife  to 
dispose  of  one-half  of  the  property  then  remain- 
ing by  will.  Ueldf  that  tne  wife  took  an  abso- 
lute title  to  the  property  conveyed,  the  reserva- 
tion to  the  husband  being  void  for  repugnancy 
to  the  first  estate  conveyed. 

[Eid.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  344-355,  416-428;    Dec  Dig.  §  124.*1 

2.  Deeds  (f  142*)— Estate  Conveyed— Reseb- 
VATIONS— VALiorrY. 

The  reservation  to  the  husband  of  one-half 
of  the  property  remaining  was  void  for  uncer- 
tainty. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  §  142.*] 

Error  to  Circuit  Court  of  City  of  Norfolk. 
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Action  by  Robert  I.  Hunter  and  others 
against  W.  H.  Hicks  and  others.  A  demur- 
rer to  the  declaration  was  sustained,  and 
plaintiffs  bring  error.    Reversed. 

The  declaration  was  as  follows: 

"Robert  I.  Hunter,  Newtie  B.  Hunter  and 
Louise  E.  Shanks  complain  of  W.  H.  Hicks 
and  the  Calvert  Mortgage  &  Deposit  Compa- 
ny of  Baltimore  City,  of  a  plea  of  trespass, 
for  this,  to  wit,  that  oh  the  2d  day  of  March, 
in  the  year  1871,  one  Isaac  R.  Hunter  was 
seised  and  possessed  of  that  certain  tract, 
piece  or  parcel  of  land  lying  and  being  in 
the  county  of  Norfolk,  near  the  city  of  Nor- 
folk, at  the  town  of  Huntersville,  which  was 
the  place  and  residence  where  the  said  Isaac 
R.  Hunter  then  resided,  and  bounded  on  the 
north  by  the  lots  formerly  owned  by  Rey- 
nolds and  Hinton,  on  the  south  by  other  land 
of  the  said  Isaac  R.  Hunter  and  Mrs.  Barnes' 
land  and  others,  on  the  east  by  other  land  of 
the  said  Isaac  R.  Hunter,  and  on  the  west  by 
Lambert's  Point  Road,  containing  by  estima- 
tion five  acres,  and  also  of  another  tract  of 
land,  adjoining  that  above  described,  con- 
taining about  40  acres,  also  in  the  said  town 
of  Huntersville,  and,  being  so  seised  and  pos- 
sessed of  said  two  tracts  of  land,  the  said 
Isaac  R.  Hunter  executed  and  delivered  to 
one  v.  O.  Cassell,  trustee,  a  certain  deed,  in 
the  following  words  and  figures,  to  wit : 

•'•This  deed  made  this  2nd  day  of  March 
Anno  Domini  one  thousand  eight  hundred 
and  seventy  one,  between  Isaac  R.  Hunter 
of  the  first  part,  V.  O.  Cassell  trustee  of  the 
second  part  and  Martha  Louisa  Hunter  wife 
of  the  said  Isaac  R.  Hunter  of  the  third  part 

'• 'Witnesseth  that  in  consideration  of  the 
love  and  affection  which  the  said  Isaac  R. 
Hunter  hath  and  beareth  for  his  wife  the 
said  Martha  Louisa  Hunter,  and  for  and  in 
consideration  of  the  sum  of  five  dollars,  to 
the  said  Isaac  R.  Hunter  in  hand  paid  by  the 
said  V.  O.  Cassell  trustee  the  receipt  whereof 
is  hereby  acknowledged,  he,  the  said  I.  R. 
Hunter  doth  grant  unto  the  said  V.  O.  Cas- 
sell trustee  the  following  property  with  gen- 
eral warranty  with  its  appurtenances  to  wit: 
viz. :  that  certain  tract  piece  or  parcel  of  land 
lying  and  being  In  the  county  of  Norfolk 
near  the  city  of  Norfolk,  at  the  town  of  Hunt- 
ersville, and  Is  the  place  and  residence  where 
the  said  I.  R.  Hunter  now  resides  and  bound- 
ed as  follows  •  on  the  north  by  the  lots  for- 
merly owned  by  Reynolds  &  Hinton,  on  the 
south  by  said  Hunter's  land  and  'Mrs.  Barnes' 
land  and  others,  on  the  east  by  Hunter's 
land,  and  on  the  west  by  Lambert's  Point 
Road,  containing  by  estin^ation  five  acres. 
Also  the  balance  of  the  land  owned  by  the 
said  Isaac  R.  Hunter  in  the  town  of  Hunters- 
ville, consisting  of  about  forty  acres  and 
adjoining  the  land  hereinbefore  described. 
Also  the  stock  on  the  said  lands  consisting 
of  four  horses,  and  ten  hogs.  Also  the  fol- 
lowing personal  property,  one  rockaway,  one 
cart  &  gear,  farming  utensils,  household  & 
kitchen  furniture  consisting  of  six  beds,  five 


bed  steads,  three  dozen  chairs,  four  tables, 
one  piano,  four  looking  glasses,  and  a  pot  of 
crockery,  three  stoves,  one  side  board,  one 
bond  for  twenty  five  hundred  dollars  dated 
August  31st,  1869,  payable  in  installments  of 
one  and  two  years,  executed  to  said  I.  R. 
Hunter  by  H.  J.  Reynolds,  and  I.  W.  Hinton. 
Also  a  note  for  four  hund;:ed  and  fifty  dol- 
lars executed  by  Wm.  Taylor  to  said  Isaac 
R.  Hunter  dated  the  25th  day  of  Jany.,  1871, 
payable  two  years  after  date.  Also  a  note 
for  four  hundred  and  fifty  dollars  executed 
by  Wm.  Taylor  to  said  I.  R.  Hunter  dated 
26th  day  of  Jany.,  1871,  payable  three  years 
after  the  date  thereof.  To  have  and  to  hold 
the  said  property  hereinbefore  described  un- 
to the  said  trustee  upon  trust,  that  he  the 
said  trustee  shall  permit  the  said  Martha 
Louisa  Hunter,  to  occupy  possess  and  enjoy 
the  said  property,  and  the  rents  issues  and 
profits  thereof  to  take  for  and  during  the 
term  of  her  natural  life,  for  her  support 
and  family  free  and  clear  of  and  from  all 
manner  of  charge  and  incumbrance  of  her 
said  husband;  it  being  the  express  intent 
and  meaning  of  these  presents  that  the  said 
property  Is  conveyed  to  the  said  trustee  to 
hold  exclusively  and  absolutely  for  the  bene- 
fit of  said  Martha  Louisa  Hunter  as  though 
she  was  a  femme  sole,  free  and  clear  entirely 
of  and  from  any  marital  rights  whatever  of 
lier  said  husband,  except  as  hereinafter  pro- 
vided for.  But  if  at  any  future  time  it  shall 
by  the  said  Martha  Louisa  Hunter  be  thought 
proper  for  her  interest  to  sell  the  said  prop- 
erty in  whole  or  in  part  for  her  benefit  then 
and  in  that  event  it  is  agreed  on  the  part  of 
said  grantor  and  trustee  and  the  third  party 
hereto  that  the  said  Martha  Louisa  Hunter 
shall  have  full  power  to  sell  and  dispose  of 
the  property  hereinbefore  described  and  to 
execute  proper  deed  or  deeds  of  conveyance 
for  the  same,  through  and  by  said  trustee,  or 
other  writing,  transfer  or  delivery  at  any 
time  in  the  same  manner  and  make  such  dis- 
position of  the  proceeds  of  the  sale  as  she 
may  think  proper,  and  also  through  said 
trustee  to  collect  the  said  notes,  and  deliver 
them  to  the  makers  or  other  proper  person 
and  dispose  of  their  proceeds  always  how- 
ever and  in  all  cases  with  the  co-operation 
and  assent  of  the  said  V.  O.  Cassell  trustee 
who  on  his  part  agrees  to  execute  such  in- 
struments as  may  be  needful  in  the  premises 
as  the  said  Martha  Louisa  Hunter  may  direct 
by  her  becoming  a  party  to  and  signing  said 
instrument  And  the  said  Martha  Louisa 
Hunter  may  also  if  she  think  proper  with  the 
proceeds  as  aforesaid  purchase  other  prop- 
erty real  or  personal  through  and  by  her  said 
trustee,  and  the  deed  made  to  said  trustee 
for  her  sole  benefit,  and  to  be  held  upon  the 
same  terms  as  the  other  property  herein  men- 
tioned. If  the  said  Martha  Louisa  Hunter 
should  depart  this  life  leaving  her  said  hus- 
band the  grantor  in  this  deed  surviving  then 
this  grant  as  to  the  property  then  remaining 
is  to  cease  and  determine,  but  she  shall  have 
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power  and  fall  aathority  1b  hereby  given  her 
by  Instrument  In  the  nature  of  a  last  will  and 
testament  to  dispose  of  one  half  of  the  prop- 
erty hereinbefore  described  or  hereafter  ac- 
quired as  aforesaid  then  remaining  but  If  the 
said  Isaac  R.  Hunter  should  die  first  then 
and  In  that  event  he  hereby  expressly  re- 
serves to  himself  full  power  and  authority 
to  dispose  of  the  other  half  of  the  property 
then  remaining  hereinbefore  described  or 
hereafter  acquired  by  his  last,  will  and  tes- 
tament In  such  manner  and  to  such  persons 
as  he  shall  or  may  think  proper,  by  his  said 
win.  And  It  is  further  agreed  between  the 
parties  aforesaid  that  V.  O.  Gassell  the  trus- 
tee as  aforesaid,  shall  be  responsible  and  lia- 
ble only  for  su(di  money  or  property  as  may 
come  into  his  possession  under  the  deed  and 
not  otherwise; — and  in  the  same  manner  as 
above  stated  Incumbrances  may  be  created 
upon  the  said  property  such  as  are  consisr 
tent  with  the  true  intent  and  purposes  of  this 
deed ;  that  is  to  say  money  may  be  borrowed 
and  deed  of  trust  executed  as  aforesaid  given 
to  secure  the  same  upon  the  land  hereinbe- 
fore described.  The  said  trustee  Is  to  have 
and  receive  two  and  one  half  per  cent  upon 
the  matters  of  this  trust 

*'  *There  Is  a  deed  of  trust  now  standing  to 
H.  M.  Bowden  trustee  to  secure  Rebecca  B. 
Tunis  the  payment  of  a  bond  for  $2400  exe- 
cuted by  said  I.  B.  Hunter.  Now  it  is  the 
intention  of  the  grantor  in  this  deed  to  liq- 
uidate the  debt  secured  in  said  deed,  and  this 
deed  is  made  subject  to  said  deed. 

"'Witness  the  following  signatures  and 
seals: 

*•  'I.  B.  Hunter,  [Seal.] 

•*  '(Martha  L.  Hunter,  [Seal.] 

•*  'V.  O.  Cassell,  Trustee.    [Seal.]' 

"By  this  said  deed  the  said  Martha  Louisa 
Hunter,  the  wife  of  the  said  Isaac  R.  Hunter, 
acquired  title  to  the  property  mentioned  in 
said  deed  in  fee  simple,  and  subsequently 
the  said  Martha  Louisa  Hunter  departed  this 
life  Intestate,  leaving  surviving  her  as  her 
only  heirs  at  law  her  four  children,  Emily  L. 
Hunter,  Armle  N.  Hunter,  and  the  said  Rob- 
ert I.  Hunter  and  Newtle  E.  Hunter,  where- 
upon the  said  land  descended  to  the  said  Em- 
ily L.  Hunter,  Annie  N.  Hunter,  Robert  I. 
Hunter,  and  Newtie  E.  Hunter,  in  fee  simple, 
an  undivided  one-fourth  Interest  to  each. 
The  said  E^mily  L.  Hunter,  who  subsequently 
Intermarried  with  and  survived  one  Joseph  R. 
Spratley,  by  her  last  will  and  testament,  du- 
ly admitted  to  probate,  devised  her  undivided 
one-fourth  Interest  in  said  land  to  the  said 
Newtie  E.  Hunter,  and  the  said  Armle  N. 
Hunter,  who  subsequently  Intermarried  with 
one  Joseph  D.  Gaskins,  afterwards  departed 
this  life  intestate,  whereupon  her  undivided 
one-fourth  Interest  in  said  land  descended 
to  her  only  child  and  heir  at  law,  to  wit, 
the  said  Louise  E.  Shanks,  subject  to  the  es- 
tate therein  as  tenant  by  the  curtesy  of  the 
said  Joseph  D.  Gaskins,  which  was  by  him, 
by  his  deed  bearing  date  on  the  15th  day  of 


August,  1004,  released  and  conveyed  to  the 
said  Louise  B.  Shanks  under  and  by  her 
then  name  of  Louise  E.*  Sobral,  aud  by  rea- 
son of  the  premises,  that  heretofore,  to  wit, 
on  the  1st  day  of  January  In  the  year  1907, 
the  said  plalntlfTs  were  seised  and  possessed 
In  fee  simple  absolute,  the  said  Newtie  E. 
Hunter  as  to  an  undivided  one-half  part  or 
Interest,  the  said  Robert  I.  Hunter  as  to  an 
undivided  one-fourth  part  or  Interest,  and  the 
said  Louise  B.  Shanks  as  to  the  remaining 
one-fourth  part  or  interest  of  a  certain  lot 
piece  or  parcel  of  land,  situate,  lying,  and 
being  on  the  western  side  of  Amelia  street 
between  Lee  and  North  streets.  In  the  village 
of  HuntersviUe,  in  Tanner's  Creek  Magiste- 
rial District  of  the  county  of  Norfolk,  in  the 
state  of  Virginia,  known,  numbered,  and  de- 
signed as  lot  numbered  twenty-four  (24)  on 
the  plat  filed  in  the  suit  of  L  R.  Hunter  ver- 
sus J.  D.  Gaskins,  lately  depending  in  the 
corporation  court  of  the  city  of  Norfolk, 
marked  'Plan  of  a  Part  of  HuntersviUe,'  and 
also  recorded  in  the  clerk's  office  of  the  said 
county  of  Norfolk,  In  map  book  No.  one  (1), 
at  page  thirty  (80),  which  said  lot  is  bounded, 
with  reference  to  said  plat  as  follows,  to  wit: 
Beginning  on  the  western  line  of  a  street 
which  is  now  called  Amelia  street,  opposite 
the  site  of  the  late  residence  of  the  said  Isaac 
B.  Hunter,  deceased,  at  a  point  distant  in  a 
southerly  direction  measured  aloug  the  said 
western  line  of  Amelia  street  twenty-eight 
(28)  feet  from  the  Intersection  of  the  said 
western  line  of  Amelia  street  with  the  south- 
em  line  of  North  street ;  running  thence,  in  a 
southerly  direction,  along  the  said  western 
line  of  Amelia  street,  twenty-eight  (28)  feet; 
thence  in  a  westerly  direction,  parallel  with 
the  said  southern  line  of  North  street  nine- 
ty-nine (99)  feet ;  thence  in  a  northerly  direc- 
tion, parallel  with  the  said  western  line  of 
Amelia  street  twenty-eight  (28)  feet;  and 
thence,  in  an  easterly  direction,  parallel  with 
the  said  southern  line  of  North  street  nine- 
ty-nine (99)  feet  to  the  point  or  place  of  be- 
ginning, which  said  lot  piece,  or  parcel  of 
land  is  part  of  the  same  land  that  was  con- 
veyed by  the  deed  of  the  said  Isaac  R.  Hunt- 
er hereinbefore  set  out  and  acquired  by  the 
said  Robert  I.  Hunter,  Newtie  E.  Hunter,  and 
Louise  E.  Shanks  as  hereinbefore  mentioned. 
And  the  said  plaintiffs  say  that,  they  being 
so  seised  and  possessed  of  the  said  lot  of 
land,  the  said  defendants  W.  H.  Hicks  and 
the  Calvert  Mortgage  &  Deposit  (]k>mpany  of 
Baltimore  City  afterwards,  to  wit  on  the  2d 
day  of  January,  in  the  year  1907,  entered  in- 
to said  premises  and  exercised  acts  of  own- 
ership thereon  and  claimed  title  thereto,  and 
that  they,  the  said  defendants,  W.  H.  Hicks 
and  the  Calvert  Mortgage  &  Deposit  CJom- 
pany  of  Baltimore  City,  unlawfully  withhold 
from  the  said  plaintiffs  the  possession  there- 
of, to  the  damage  of  the  said  plaintiffs  of  five 
hundred  dollars  ($500).  And  therefore  they 
bring  their  suit"  etc 
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The  assignments  of  demurrer  were  as  fol- 
lows: 

"(A)  That  as  shown  by  said  declaration, 
the  plaintiffs  claim  title  to  the  land  therein 
set  out  and  described  under  a  certain  deed 
in  said  declaration  set  oat  from  Isaac  R. 
Hunter  to  V.  O.  Gassell,  trustee,  which  deed 
in  a  certain  cause  lately  pending  in  this 
court,  entitled  Robert  I.  Hunter  et  al.  v. 
Henry  G.  Cooper  et  al.,  wherein  the  said 
plaintiffs  in  this  cause  were  plaintiffs  and 
the  defendants  in  this  cause  were  defend- 
ants, was  construed,  and  by  a  decree  entered 
therein  by  this  court  on  its  chancery  side  the 
said  plaintiffs  were  declared  not  entitled  to 
the  land  set  out  and  mentioned  in  the  bill 
filed  in  said  cause,  of  which  the  lot  of  land 
set  out  and  mentioned  in  the  said  declaration 
filed  in  this  cause  is  a  part  The  bill  in 
said  cause  of  Robert  I.  Hunter  et  al.  v. 
Henry  O.  Cooper  et  al.,  the  petition  of  the 
said  the  Calvert  Mortgage  &  Deposit  Com- 
pany of  Baltimore  City,  its  answer  and  de- 
murrer, the  decree  filing  said  demurrer  and 
answer,  and  the  final  decree  therein  and 
herewith  filed  marked  'Exhibit  No.  1.' 

"(B)  Because,  as  shown  by  the  deed  afore- 
said, from  Isaac  R.  Hunter  to  V.  O.  Cassell, 
trustee,  set  out  in  said  plaintiff's  declara- 
tion, it  appears  that  it  was  the  intention  of 
the  said  Isaac  R.  Hunter  to  grant  unto  the 
said  trustee  for  the  benefit  of  Martha  Louisa 
Hunter  only  a  life  interest  in  the  land  con- 
veyed, with  a  power  to  sell  by  and  with  the 
co-operation  and  assent  of  the  said  V.  O. 
Cassell  trustee  during  her  lifetime,  and  not 
to  create  a  fee-simple  estate  in  the  said 
Martha  Louisa  Hunter,  and  that,  by  signing 
and  sealing  the  said  deed,  Martha  Louisa 
Hunter  agreed  to  all  the  provisions  thereof, 
and  that,  therefore,  at  the  .death  of  said 
Martha  Louisa  Hunter  under  the  terms, 
limitations,  and  agreements  contained  in 
the  said  deed  all  interest  of  the  said  Martha 
Louisa  Hunter  in  said  land  ceased  and  de- 
termined. 

"(Q  That,  under  the  said  deed  aforesaid, 
set  out  in  said  declaration,  from  Isaac  OEL 
Hunter  to  V.  O.  Cassell,  trustee,  Martha 
Louisa  Hunter,  under  whom  the  plaintiffs 
daim,  took  only  a  life  estate  in  the  lands 
set  out  in  said  deed,  of  which  the  lot  claimed 
in  this  cause  forms  a  part,  which  life  estate 
upon  the  death  of  the  said  Martha  Louisa 
Hunter  ceased  and  determined. 

"(D)  That  under  the  deed  aforesaid  set 
out  in  said  declaration  from  Isaac  R.  Hunter 
to  V.  O.  Cassell,  trustee,  the  plaintiffs  have 
no  title  to  the  land  sought  to  be  recovered 
in  this  action. 

"(E)  Because  the  said  declaration  does  not 
show  that  the  plaintiffs  at  the  time  of  the 
filing  of  said  declaration  were  entitled  to  re- 
cover the  said  lot  of  land  set  out  in  said  dec- 
laration. 

"(F)  Because  of  the  decision  in  the  suit 
of  Robert  I.  Hunter  et  al.  v.  Henry  C.  Coop- 
er et  al.  the  title  to  the  lot  of  land  sought  to 


be  recovered  In  this  action  is  res  adjudlcata, 
and  the  said  plaintiffs  in  that  suit  cannot  re- 
cover in  this  action  the  lot  of  land  sought  to 
be  recovered  in  that  cause." 

Leo  Judson,  for  plaintiffs  In  error.  \^m. 
McK.  Woodhouse  (Hugh  C.  Davis  and  Hugn 
W.  Davis,  of  counsel),  for  defendants  in  er- 
ror 

KEITH,  P.  This  Is  an  action  of  ejectment 
brought  by  Robert  I.  Hunter  and  others 
against  W.  H.  Hicks  and  others  to  recover 
a  tract  of  land  lying  in  the  county  of  Nor- 
folk. 

There  was  a  demurrer  to  the  declaration, 
which  was  sustained  by  the  circuit  court, 
and  Judgment  entered  for  the  defendants, 
and  that  judgment  is  before  us  upon  a  writ 
of  error. 

The  decision  of  the  case  involves  a  con- 
struction of  a  deed  which  is  copied  into  the 
declaration,  to  which  the  defendants  in  the 
circuit  court  assigned  six  grounds  of  demur- 
rer, designated  as  A,  B,  C,  D,  E,  and  F. 
Specifications  "A"  and  "F"  were  overruled:. 
B,  C,  D,  and  B  were  sustained,  and  the  cor- 
rectness of  the  judgment  turns  upon  wheth- 
er or  not  Martha  Louisa  Hunter  took  a  fee 
simple  or  a  life  estate  in  the  land  conveyed 
to  her  by  the  deed  from  Isaac  Hunter. 

By  the  deed  Martha  Louisa  Hunter  is 
given  full  power  to  sell  and  dispose  of  the 
property  covered  by  it,  "and  make  such  dis- 
position of  the  proceeds  of  sale  as  she  may 
think  proper,  and  also  through  said  trustee 
to  collect  the  said  notes,  and  deliver  them 
to  the  makers  or  other  proper  person  and 
dispose  of  their  proceeds,  always,  however, 
and  in  all  cases,  with  the  co-operation  and 
assent  of  the  said  V.  O.  Cassell,  trustee,  whc 
on  his  part  agrees  to  execute  sucb  instru- 
ments as  may  be  needful  in  the  premises  as 
the  said  Martha  Louisa  Hunter  may  direct 
by  her  becoming  a  party  to  and  signing 
said  instrument  And  the  said  Martha  Lou- 
isa Hunter  may  also,  if  she  think  proper, 
with  the  proceeds  as  aforesaid  purchase 
other  property,  real  or  personal,  through 
and  by  her  said  trustee,  and  the  deed  made 
to  said  trustee  for  her  sole  benefit,  and  to 
be  held  upon  the  same  terms  as  the  other 
property  herein  mentioned.  If  the  said  Mar- 
tha Louisa  Hunter  should  depart  this  life 
leaving  her  said  husband,  the  grantor  in 
this  deed,  surviving,  then  this  grant  as  to 
the  property  then  remaining  is  to  cease  and 
determine,  but  she  shall  have  power  and 
full  authority  is  hereby  given  her  by  Instru- 
ment in  the  nature  of  a  last  will  and  testa- 
ment to  dispose  of  one-half  of  the  property 
hereinbefore  described  or  hereafter  acquired 
as  aforesaid  then  remaining ;  but  if  the  said 
Isaac  R.  Hunter  should  die  first  then  and  in 
that  event  he  hereby  expressly  reserves  to 
himself  full  power  and  authority  to  dispose 
of  the  other  half  of  the  property  then  re- 
maining, hereinbefore  described  or  hereafter 
acquired,  by  hia  last  will  and  testament" 


992 


64  SOUTHEASTERN  REPORTER. 


(Va. 


We  have  then  a  case  where  the  grantee, 
Mrs.  Hunter,  under  the  deed  from  her  hus- 
band, took  property  which  she  was  author- 
ized to  sell  and  to  dispose  of  the  proceeds 
as  she  might  think  proper,  and  of  what 
might  remain  at  her  death  she  had  the  pow- 
er to  dispose  of  one-half  by  her  last  will 
and  testament 

We  are  of  opinion  that  the  case  is  fully 
covered  by  the  decisions  of  this  court 

"The  cases  cited  clearly  establish  that 
whenever  it  is  the  intention  of  the  testator 
that  the  devisee  shall  have  an  unrestrained 
power  of  disposition  over  the  property  de- 
vised, whether  such  intention  be  expressed 
or  necessarily  implied,  a  limitation  over  to 
another  Is  void,  because  it  is  inconsistent 
with,  and  repugnant  to,  the  estate  given  to 
the  first  devisee,  although  the  will  shows 
that  it  was  the  testator's  intention  in  re- 
spect to  the  property  given  to  the  first  taker 
that  'what  may  remain  of  the  same,*  or 
'whatever  may  remain  at  his  death,'  or  *so 
much  thereof  as  may  be  in  existence  at  his 
death,'  or  *such  part  as  he  may  not  appropri- 
ate,' or  'what  may  be  on  hand  at  his  death,' 
should  go  to  another.  Such  intention  must 
fail  on  account  of  its  uncertainty,  and  the 
first  taker  acquires  the  absolute  property." 
Farlsh  v.  Wayman,  91  Va.  430,  21  S.  B.  810, 
and  cases  there  cited.  See,  also,  Honaker  v. 
Duff,  101  Va.  675,  44  S.  B.  900;  Johnson 
V.  Smith,  108  Va.  725,  62  S.  B.  958;   RoUey 

V.  Rolley's  Ex'r,  109  Va.  ,  63  S.  B.  988; 

Randall  v.  Harrison  (decided  at  the  present 
term)  infra,  and  cases  referred  to  in  those 
opinions. 

It  follows  that  the  Judgment  of  the  cir- 
cuit court  must  be  reversed. 

Reversed* 


(109  Va.  686) 

RANDALL  et  al.  v.  HARRISON  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1909.) 

Wills  (8  616*)— Construction—Estates  Cbe- 

ATED. 

A  will  gave  testator's  wife  for  life  all  his 
real  and  personal  estate  that  should  be  left  aft- 
er paying  his  debts,  with  power,  however,  to  use 
any  and  all  of  the  principal  as  well  as  the  in- 
terest of  such  remaming  property,  if  necessary 
to  supply  her  necessities,  and  provided  that,  if 
anything  was  left  after  the  wife's  death,  it 
should  go  to  certain  others.  Held  that,  subject 
to  testator's  debts,  the  wife  took  a  fee-simple 
estate  in  the  real  estate  and  an  absolute  estate 
in  the  personal  property. 

FEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  18  1418-1430;  Dec.  Dig.  §  616.*] 

Appeal  from  Circuit  Court,  Cumberland 
County. 

Bill  by  John  P.  Branch  against  Hdrriet 
H.  Harrison,  individually  and  as  executrix 
of  Randolph  Harrison,  Jane  R.  H.  Randall, 
and  others.  Decree  for  complainant,  and  de- 
fendant Randall  and  another  appeaL  Af- 
firmed. 


Willis  B.  Smith  and  R  T.  W.  Duke,  for  ap- 
pellants. W.  H.  Mann,  Christian,  Gordon  & 
Christian,  B.  B.  Woodson,  and  Wni.  M. 
Smith,  for  appellees. 

WHITTLE,  J.  This  appeal  involves  the 
construction  of  the  following  clause  of  the 
will  of  Randolph  Harrison,  deceased: 

"I  give  and  bequeath  to  my.  dear  wife, 
Harriet  H.  Harrison,  for  and  during  her 
natural  life,  all  my  estate  real  and  persona] 
that  may  be  left  after  paying  my  Just  debts. 
And  as  I  know  the  unstable  and  fluctuating 
value  of  real  estate  in  Virginia  and  the  dif- 
ficulty of  selling  landed  property  at  anything 
like  a  fair  valuation,  and  that  there  may  be 
yet  a  further  shrinkage,  so  that  there  may 
not  be  enough  left  from  the  proceeds  after 
paying  my  debts  and  defraying  all  charges 
to  give  her,  the  said  Harriet  H.  Harrison,  a 
decent  maintenance  from  the  interest  in 
such  residue  (if  it  should  be  necessary  to  sell 
all  my  property);  and  as  I  deeply  regret  hav- 
ing induced  my  wife  to  relinquish  her  right 
of  dower  to  secure  a  debt  of  six  thousand 
dollars  ($6,000.00)  due  Messrs.  Wyman  and 
Byrd,  I  hereby  empower  her,  my  wife  before 
named,  to  use  any  and  all  of  the  principal, 
as  well  as  the  interest  of  the  amount  that 
may  be  left  as  above  stated  after  settling  up 
my  estate,  but  it  is  my  wish  and  injunction, 
which  I  know  will  be  faithfully  carried  out 
by  my  dear  wife,  that  the  principal  of  any 
amount  left  from  my  estate  be  drawn  upon 
only  to  supply  her  own  necessities.  I  hold 
that  property  should  revert  to  the  source 
whence  it  came;  accordingly  it  is  my  desire 
that  anything  that  may  be  left  after  the 
death  of  my  wife  should  be  divided  amongst 
my  brothers  and  sister  J.  N.  Harrison,  and 
the  children  of  my  brother  B.  H.  Harrison, 
per  stirpes." 

The  circuit  court  decreed  that,  subject  to 
the  debts  of  the  testator,  his  widow  took 
a  fee-simple  estate  in  the  lands  and  an  ab- 
solute estate  in  the  personal  property  where- 
of he  died  seised  and  possessed. 

The  principle  here  involved  has  been  so  re- 
peatedly decided  by  this  court  that  we  fed 
that  further  discussion  of  it  can  serve  no 
good  purpose.  The  case  is  ruled,  and  the 
decree  of  the  circuit  court  sustained,  by 
a  long  line  of  decisions,  of  which  May  v. 
Joynes,  20  Grat.  692,  Farlsh  v.  Wayman,  91 
Va.  430,  21  S.  B.  810,  Robertson  v.  Hardy's 
Adm'r,  23  S.  B.  766,  2  Va.  Dec.  275.  Brown  v. 
Strother,  102  Va.  145,  47  S.  B.  236,  Hawley  v. 

Watkins,  109  Va.  ,  63  S.  E.  560,  Rolley 

v:  Rolley,  109  Va. ,  63  S.  E.  988.  and  Hun- 
ter V.  Hicks  (decided  at  the  present  term) 
64  S.  E.  988,  are  illustrations. 

The  decree  appealed  from  follows  these 
precedents,  and  must  be  affirmed. 

Affirmed. 

HARRISON,  J.,  absent 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  St  Am.  Digs.  1907  to  date,  St  Reporter  Indexes 
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(132  Ga.  708) 

ATHENS  MUT.  INS.  CO.  v.  EVANS. 
(Supreme  Court  of  Cteorgia.     June  18,  1900.) 

1,  Insurance  (§  328*)— Conditions  of  Poli- 
cy—Tbansfeb  OF  TlTLB. 

Where,  when  a  policy  of  fire  insurance  -was 
issued  upon  a  house,  the  title  thereto  was  in 
the  insured,  and  the  ^licy  contained  a  condi- 
tion that,  unless  provided  otherwise  by  agree- 
ment indorsed  thereon  or  added  thereto,  it 
should  become  void  "if  any  change,  other  than 
by  the  death  of  the  insured,*'  took  place  in  the 
title  of  the  subject  of  insurance,  the  subsequent 
conveyance  by  the  insured  of  the  title  to  another 
to  secure  the  payment  of  a  debt  due  him  for  the 
construction  of  the  house,  without  the  consent 
of  the  insurer,  indorsed  on  or  added  to  the  poli- 
cy, was  such  a  violation  of  the  inhibition  against 
a  change  in  the  title  as  by  the  terms  of  the 
policy  rendered  it  void. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f§  800,  801;   Dec  Dig.  S  32a*] 

2.  Insurance  (f  376*)-rTPoLiOY— Waiveb  of 

Conditions. 

Where  the  policy  also  provided  that  "no 
ofiScer,  agent  or  other  representative  of  this 
company  shall  have  the  jpower  to  waive  any 
provision  or  condition  of  this  policy,  except 
such  as  bv  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  and  condi- 
tions no  officer,  agent  or  representative  shall 
have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions,  unless 
such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or  per- 
mission affecting  the  insurance  under  this  poli- 
cy exist  or  be  claimed  by  the  insured  unless  so 
written  or  attached,"  the  agent  representing  the 
company  when  the  policy  was  issued  had  no 
power  to  bind  the  company  by  then  giving  a 
parol  permission  for  the  making  of  such  se- 
curity deed. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f§  952-955;   Dec.  Dig.  §  376.*] 

8.  Evidence    (8   397*)  — Pabol   Evidence  — 

Wbitten  Contract. 

In  the  absence  of  fraud,  accident,  or  mis- 
take, the  terms  of  a  written  contract  cannot  be 
varied  by  parol  evidence. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  §f  1756-1765 ;  Dec.  Dig.  $  397.*] 

4.  Insurance  (§  131  ♦)— Parol  Agreement. 

As  the  law  of  this  state  requires  that  a 
contract  for  fire  insurance  shall  be  in  writing, 
such  a  contract  cannot  be  made  partly  in  writ- 
ing and  partly  in  parol. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  205;   Dec  Dig.  §  131.*] 

6.  Insurance  (§  377*)— Conditions  or  Policy 
—Transfer  of  Title— Estoppel. 

Where  a  policy  contained  the  above-men- 
tioned provisions  and  the  property  insured  was 
a  house,  which  the  insurance  company,  at  the 
time  the  policy  was  issued,  knew  the  insured 
was  under  a  moral  and  legal  obligation  to  con- 
vey to  another  te  secure  the  payment  of  a  debt 
contracted  for  its  construction,  the  issuance  of 
^  lH«cy  with  such  knowledge  did  not  estop 
^  -^tspany,  when  an  action  was  brought  upon 
th«  policy  to  recover  for  a  loss,  from  insisting 
that  the  policy  was  rendered  void  when  such  a 
conveyance  of  the  insured  property  was  made 
without  the  consent  of  the  insurer  thereto  hav- 
ing been  obtained  and  expressed  as  the  policy 
required. 

[Ed.  Note.— For  other  cases,  see   Insurance, 
Cent  Dig.  §  986;    Dec.  Dig.  |  377.*] 

^Syllabus  by  the  Court.) 


Error  from  Superior  Court,  Taliaferro 
County;  J.  N.  Worley,  Judge. 

Action  by  O.  L.  £2vans  against  the  Athens 
Mutual  Insurance  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

Evans  brought  suit  upon  a  fire  insurance 
policy  against  the  Athens  Mutual  Insurance 
Company.  The  substance  of  the  petition  was 
as  follows:  On  December  4, 1906,  one  Quinn 
was  the  agent  of  the  defendant  company,  and 
authorized  in  Its  behalf  to  make  contracts 
of  insurance,  and  to  sign  and  issue  policies 
of  Insurance  for  it  Upon  that  date  he  in 
behalf  of  the  comipany  approached  the  pldin- 
tiff,  and  sought  to  get  him  "to  enter  into  a 
contract  of  insurance  against  fire  upon"  a 
described  house  of  his.  Quinn  was  told  by 
plaintiff  ''that  he  had  just  had  said  house 
built  by  a  H.  Golucke  &  Son  ♦  •  ♦  at  a 
cost  of  some  $750,  and  had  not  paid  therefor, 
but  still  owed  them,  and  was  to  pay  them 
in  monthly  installments  thereon,  and  that 
he  had  agreed  with  them  that  they  should 
hold  a  deed  to  said  premises  to  secure  them 
till  said  debt  was  paid.*'  To  this  "Quinn 
replied  that  that  would  not  Interfere  with 
•  •  •  petitioner's  insuring  said  property, 
and  that  the  same  would  protect  both  peti- 
tioner and  said  Croluckes,  and  thereupon  peti- 
tioner agreed  that  the  defendant  should  in- 
sure said  bouse  for  said  purposes  and  under 
said  circumstances,  with  other  property,  for 
three  years  for  a  premium  of  $14,  the  insur- 
ance on  said  house  to  be  $500."  Thereupon 
Quinn,  for  defendant,  issued  to  petitioner  the 
policy  of  insurance  upon  said  property,  a 
copy  of  which  was  attached  to  the  petition 
as  an  exhibit,  and  petitioner  paid  the  pre- 
mium therefor.  The  house  had  been  built 
for  petitioner  by  Golucke  &  Son  under  an 
agreement  "that  the  price  therefor  should 
be  secured  to  them  by  a  deed  to  said  prem- 
ises, and  said  Golucke  &  Son  had  at  the  time 
of  said  insurance  fully  i>erformed  their  part 
of  said  agreement,  and  were  then  entitled 
to  have  their  security  deed."  On  December 
31,  1906,  petitioner,  in  pursuance  of  his  ob- 
ligation so  to  do,  "which  had  been  fully  made 
known  to  Quinn  in  the  issuance  of  said  pol- 
icy as  aforesaid,  •  •  •  did  execute  to  said 
Golucke  &  Son  a  security  deed  upon  said 
property  to  secure  the  balance  of  his  said 
indebtedness,  agreeing  therein  to  keep  said 
house  Insured  in  a  sum  not  less  than  $500 
so  long  as  said  debt  remained  unpaid." .  After 
the  execution  of  this  security  deed,  petitioner 
remained  In  possession  of  the  premises  in 
his  own  right  until  the  destruction  of  the 
house  by  fire.  The  premises  were  worth 
much  more  than  the  amount  of  the  debt  due 
Golucke  &  Son.  Petitioner  had  a  valuable 
Interest  in  the  property,  and  the  entire  loss 
would  fall  upon  him  if  the  house  was  de- 
stroyed by  fire  while  uninsured.  Petitioner 
"is  illiterate,  unable  to  read,  and  unlearned 
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In  the  law,  and  was  unaware  that  his  policy 
would  be  vitiated  by  a  change  In  the  title 
of  the  property  Insured,  and  was  unaware 
that  the  policy  given  him  was  not  adapted 
in  Its  provisions  to  the  protection  against 
loss  both  of  himself  and  said  Golucke  &  Son, 
as  promised  by  said  Quinn,  but  expected  and 
believed  that"  It  would  protect  both.  There 
was  "In  equity  no  change  or  incumbrance 
•  •  •  put  upon  the  title  to  said  proper- 
ty by  the  execution  of  said  deed  that  was 
not  upon  It  when  said  policy  was  issued,  and 
any  condition  written  In  said  policy,  ren- 
dering the  same  void  by  reason  of  the  execu- 
tion of  said  deed,  was  fully  waived  by  the 
defendant  In  Issuing  said  policy  under  the 
circumstances  stated."  In  October,  1907, 
without  fault  on  the  part  of  petitioner,  the 
house  was  destroyed  by  fire,  and  at  that 
time  it  was  worth  $800.  Petitioner  duly  noti- 
fied defendant  of  his  loss,  and  ofTered  to 
make  the  formal  proofs  thereof  required  by 
the  policy;  but  defendant  expressly  waived 
the  same,  "and  disclaimed  any  liability  on  the 
policy  by  reason  of  said  deed  to  Golucke  & 
Son,  and  for  no  other  reason." 

The  policy  sued  on,  as  shown  by  the  copy 
thereof  attached  to  the  petition,  provided: 
"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  here- 
to, shall  be  void,  •  •  •  if  any  change,  oth- 
er than  by  death  of  the  Insured,  take  place 
in  the  interest,  title,  or  possession  of  the 
subject  of  insurance  (except  change  of  oc- 
cupants without  increase  of  hazard),  wheth- 
er by  legal  process  or  judgment,  or  by  volun- 
tary act  of  the  Insured,  or  otherwise."  The 
concluding  stipulation  in  the  policy  was  as 
follows:  "This  policy  is  made  and  accepted 
subject  to  the  foregoing  stipulations  and  con- 
ditions, together  with  such  other  provisions, 
agreements,  or  conditions  as  may  be  indorsed 
hereon  or  added  hereto;  and  no  officer, 
agent,  or  other  representative  of  this  com- 
pany shall  have  the  power  to  waive  any 
provision  or  condition  of  this  policy,  except 
such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  indorsed  hereon  or 
added  hereto,  and  as  to  such  provisions  and 
conditions  no  officer,  agent,  or  representa- 
tive shall  have  such  power  or  be  deemed  or 
held  to  have  waived  such  provisions  or 
conditions,  unless  such  waiver,  if  any,  shall 
be  written  upon  or  attached  hereto,  nor  shall 
any  privilege  or  permission  affecting  the  in- 
surance under  this  policy  exist  or  be  claim- 
ed by  the  insured  unless  so  written  or  at- 
tached." The  defendant  demurred  generally 
and  speciftlly.  The  special  demurrer  attack- 
ed the  petition  in  so  far  as  it  attempted  to 
set  up  a  parol  agreement  prior  to  the  written 
contract,  and  not  in  accordance  therewith, 
without  alleging  that  anything  was  left  out 
of  the  policy  by  fraud,  accident,  or  mistake ; 
and  the  allegation  of  a  waiver,  so  far  as  the 
security  deed  was  concerned,  of  that  clause 


of  the  policy  with  reference  to  a  change  in 
the  Interest,  title,  or  possession  of  the  sub- 
ject of  insurance,  upon  the  ground  that  the 
policy  expressly  provided  against  such  9 
waiver  by  the  language  before  quoted.  The 
demurrers  were  overruled,  and  the  defend- 
ant excepted. 

T.  F.  Mell,  for  plaintiff  in  error.  Samuel 
H.  Sibley,  for  defendant  in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  1,  The  law  to  be  applied  to  the 
facts  alleged  in  the  petition  is  well  settled, 
although  its  application  to  these  facts  makes 
this  a  hard  case  for  the  defendant  in  error. 
When  the  insurance  policy  was  issued,  the 
legal  title  to  the  property  Insured  was  in 
Evans,  and,  according  to  a  provision  in  the 
policy,  there  it  had  to  remain  during  the 
period  of  time  covered  by  the  contract,  in 
order  for  the  policy  to  still  continue  in  force, 
unless  he  died  In  the  meantime,  or  by  agree- 
ment of  the  insurance  company,  indorsed  on 
or  added  to  the  policy,  a  change  in  the  title 
was  allowed.  This  is  clear  from  the  stip- 
ulation in  the  policy  that,  unless  otherwise 
provided  by  agreement  indorsed  thereon  or 
added  thereto,  it  should  be  void,  "if  any 
change,  other  than  by  the  death  of  the  insur- 
ed, take  place  in  the  interest,  title,  or  posses- 
sion of  the  subject  of  insurance  (except 
change  of  occupants  without  Increase  of  haz- 
ard) whether  by  legal  process  or  judgment 
or  by  voluntary  act  of  the  Insured,  or  other- 
wise." After  the  issuance  and  acceptance  of 
the  policy,  the  title  to  the  property  Insured 
was  changed  by  the  holder  of  the  policy  by 
his  conveying  the  same  to  the  Goluckes  to 
secure  an  indebtedness  which  he  owed  them 
for  its  construction.  Unless,  therefore,  the 
contentions  of  the  defendant  in  error  as  to 
waiver  or  estoppel  be  sound,  the  execution 
and  delivery  of  this  security  deed  without 
the  consent  of  the  insurance  company  in- 
dorsed on  or  added  to  the  policy  violated  the 
inhibition  as  to  any  change  In  the  title  of 
the  property  and  rendered  the  contract  of  in- 
surance void.  Phoenix  Ins.  Co.  v.  Asberry, 
95  Ga.  792,  22  S.  E.  717 ;  Orient  Ins.  Ca  v. 
Williamson,  98  Ga.  464,  25  S.  E.  560. 

2.  As  the  effect  of  the  above-mentioned 
provision  of  the  policy  was  to  prohibit  any, 
change  In  the  title  of  the  property,  without 
the  written  consent  of  the  insurer  indorsed 
on  or  added  to  the  policy,  it  would  seem  of 
Itself  sufficient  to  show  that  the  agent  of  the 
company  who  acted  for  it.  when  the  policy 
was  issued  had  no  power  to  give  a  mere  parol 
permission  for  a  transfer  of  the  title.  But 
the  policy  in  its  concluding  clause  dealt  di- 
rectly with  the  question  of  waiver,  as  fol- 
lows :  "This  policy  is  made  and  accepted  sub- 
ject to  the  foregoing  stipulations  and  condi- 
tions, ♦  •  •  and  no  officer,  agent,  or  other 
representative  of  this  company  shall  have  the 
power  to  waive  any  provision  or  condition  of 
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tlii8*pollcy;  except  sach  as  by  the  tenns  of 
this  policy  may  be  the  subject  of  agreement 
indorsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions  no  officer, 
agent,  or  representative  shall  have  such  povr- 
er  or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions,  unless  such  waiver, 
if  any,  shall  be  written  upon  or  attached  here- 
to, nor  shall  any  privilege  or  permission  af- 
fecting the  insurance  under  this  policy  ex- 
ist or  be  claimed  by  the  insured  unless  so 
written  or  attached."  It  is  clear  that  un- 
der this  provision  the  agent  of  the  insur- 
ance company  could  not  have  orally  waived 
the  condition  rendering  the  policy  void,  if 
any  change  should  be  made  in  the  title  to 
the  property,  without  the  consent  of  the  com- 
pany expressed  as  the  policy  required,  even 
if  he  had,  as  is  not  the  case  here,  in  express 
terms  undertaken  to  do  so.  He  had  no  power 
to  talk  away  any  provision  or  condition  ex- 
pressed in  the  policy.  They  were  all  beyond 
the  reach  of  any  oral  declaration  or  repre- 
sentation which  he  might  make.  The  rulings 
made  in  Morris  v.  Orient  Ins.  Oo.,  106  6a. 
472,  83  S.  E.  430,  and  Lippman  v.  ^tna  Ins. 
Co.,  108  Ga.  391,  83  S.  £1  S97,  75  Am.  St 
Bep.  62,  are  directly  in  point  here.  In  each 
of  those  cases  the  policy  of  insurance  con- 
tained the  same  restriction  upon  the  power 
of  a  representative  of  the  insurance  company 
to  waive  any  provision  or  condition  of  the 
policy  as  that  above  quoted  from  the  policy 
now  under  consideration,  and  in  each  it  was 
provided  that,  unless  otherwise  provided  by 
agreement  indorsed  on  or  added  to  the  pol- 
icy, the  same  should  be  void,  if  the  insured 
then  had,  or  should  thereafter  procure,  ^ny 
other  contract  of  insurance  on  the  property 
covered  in  whole  or  in  part  by  the  policy. 
It  was  held  in  both  cases  that  a  mere  oral 
permission  to  the  insured  by  the  agent  who 
issued  the  policy  to  take  out  additional  in- 
surance given  at  the  time  of  issuing  the  pol- 
icy was  not  binding  upon  the  company,  and 
did  not  estop  it  from  setting  up  as  a  defense 
to  an  action  upon  the  policy  that  the  insured, 
in  violation  of  its  terms,  had  taken  out  ad- 
ditional insurance. 

3,  4.  Ck)unsel  for  the  defendant  in  error 
admits  that,  under  these  decisions,  Quinn,  the 
agent  of  the  company,  could  not  have  oral- 
ly waived  a  future  forfeiture,  but  contends 
that  the  policy  does  not  set  forth  the  true 
contract  between  the  parties,  and  that,  with- 
out reformation,  the  contract  ought  to  be  en- 
forced, not  according  to  its  plain  and  unam- 
biguous terms  as  written,  but  according  to 
the  intention  of  the  parties  at  the  time  it 
was  made,  and  that  their  intention  then  was 
that  Evans,  the  insured,  should  have  the 
right  to  execute  the  security  deed  in  ques- 
tion. As  we  understand  counsel,  this  con- 
tention is  based  upon  the  allegations  of  the 
petition  as  to  the  conversation  which  occur- 
red between  Evans  and  Quinn,  the  agent  of 
the  company,  prior  to  the  issuance  of  the 
policy.     There  is  nothing  in   the  petition 


which  shows  that  there  was  any  agreement 
by  the  company,  or  even  by  Quinn,  its  agent, 
that  the  provisions  of  the  policy  should  be 
otherwise  than  as  they  are.  It  Is  merely 
alleged  that  Quinn  was  Informed  by  Evans 
that  he  had  the  house  built  by  0.  H.  Golucke 
&  Son,  at  a  cost  of  some  $750,  and  still  owed 
them  therefor,  and  had  agreed  that  they 
should  hold  a  deed  to  the  premises,  to  secure 
them,  until  this  debt  was  paid;  and  that 
thereupon  "Quinn  replied  that  that  would  not 
interfere  with  [Evans]^  insuring  the  property, 
and  that  the  same  would  protect  both  [him] 
and  said  Golucke&"  This  falls  far  short  of 
an  allegation  that  Evans  and  Quinn  agreed 
that  the  policy  should  contain  a  provision 
authorizing  Evans  to  convey  the  property  to 
Golucke  &  Son  for  the  purpose  here  indi- 
cated. From  the  petition  it  appears  that 
Evans  merely  stated  certain  facts  to  Quinn, 
and  he  simply  expressed  his  opinion  that  the 
existence  of  those  facts  would  not  Interfere 
with  Evans*  Insuring  the  property,  and  that, 
if  he  did,  the  policy  would  protect  both  him- 
self and  Golucke  &  Son.  But,  even  if  there 
were  positive  allegations  in  the  petition  that 
there  was  an  oral  agreement  between  these 
parties  that  Evans  should  have  the  right  to 
change  the  status  of  the  title  of  the  prop- 
erty as  he  afterwards  did,  we  have  seen 
that  the  agent  of  the  Insurance  company 
could  not  thus  waive  the  condition  as  to  the 
forfeiture  of  the  policy  upon  a  change  of 
title  not  made  In  conformity  to  the  require- 
ments of  the  policy.  Again,  it  is  well  set- 
tled that  in  the  absence  of  fraud,  accident, 
or  mistake,  none  of  which  is  alleged,  all' 
parol  negotiations  and  agreements  prior  to 
or  contemporaneous  with  the  execution  of  a 
written  contract  are  either  merged  therein  or 
annulled  thereby,  and  the  writing  alone  must 
be  considered  as  the  contract  between  the 
parties. 

There  is,  however,  another  firmly  establish- 
ed rule,  the  existence  of  which  is  fatal  to  this 
contention  of  the  defendant  in  error,  and 
that  is,  that  a  contract  which  a  statute  re- 
quires to  be  in  writing  cannot  exist  partly 
in  parol  and  partly  in  writing.  The  law  of 
this  state  expressly  requires  a  contract  of  fire 
insurance  to  be  in  writing,  and  such  a  con- 
tract is  not  valid  unless  it  is  in  writing.  Civ. 
Code  1895,  §§  2022,  2089;  Clark  v.  Brand,  62 
Ga.  23 ;  Thomas  v.  Funkhouser,  91  Ga.  478, 
18  S.  B.  812;  Planters'  Ass'n  v.  De  Loach, 
113  Ga.  802,  39  S.  B.  466;  Delaware  Ins.  Co. 
V.  Penn.  Fire  Ins.  Co.,  126  Ga.  380,  at  page 
389,  55  S.  B.  330,  883.  As  was  said  by  Mr. 
Justice  Lumpkin  in  the  case  last  dted:  "Un- 
der our  statute,  it  is  contemplated  that  the 
whole  contract  of  insurance  shall  be  in  writ- 
ing.*' So,  even  if  the  agent  had  possessed 
unrestricted  powers  as  to  the  making  of  the 
contract  of  insurance,  and  it  had  been  al- 
leged that  by  fraud,  accident,  or  mistake  an 
agreement  that  the  insured  might  transfer 
the  title  of  the  property  to  Golucke  &  Son 
had  been  left  out  of  the  policy,  the  contract 
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would  have  to  be  reformed  before  this  agree- 
ment could  become  a  part  of  the  same. 
TTiere  Is  no  effort  whatever  to  reform  or 
change  in  any  particular  the  written  contract, 
but  the  alleged  right  to  recover  Is  based  up- 
on the  policy  as  it  stands,  and  the  effect  of  one 
of  its  stipulations  as  applied  to  the  facts  is 
sought  to  be  obviated  by  the  mere  oral  state- 
ment of  the  agent  of  the  Insurer  as  to  what 
the  legal  effect  of  the  policy  would  be  rela- 
tive to  these  facts. 

5.  It  is  further  contended  that  the  petition 
shows  that  the  insurance  company  through 
its  agent  who  represented  it  in  the  transac- 
tion with  Evans  knew  that  the  house  which 
was  the  subject-matter  of  insurance  had  been 
built  by  Golucke  &  Son  for  Evans  upon  credit 
under  an  agreement  which  provided  that  he 
was  to  make  them  a  deed  to  the  premises  to 
secure  the  debt  thus  created,  and  that  the 
contractors  had  fully  performed  their  part 
of  this  contract  and  Evans  was  indebted  to 
them  for  the  erection  of  the  house;  and 
therefore  that  the  policy  was  issued  by  the 
company  with  full  knowledge  on  its  part  that 
Golucke  &  Son  were  entitled  to  receive  this 
security  deed  from  Evans,  and  that  he  was 
both  morally  and  legally  bound  to  execute 
and  deliver  the  same  to  them.  Hence  it  is 
sought  to  bring  this  case'  within  the  well- 
settled  rule  that,  although  a  policy  of  in- 
surance may  contain  a  provision  which  de- 
clares it  to  be  void  if  a  specified  condition  ex- 
ists when  it  is  issued,  yet  if  the  agent  of  the 
insurance  company  who  represented  it  in  the 
transaction  with  the  insured  knew,  &t  the 
time  the  contract  was  entered  into,  that  such 
condition  did  then  exist,  the  policy  will,  so 
far  as  this  provision  is  concerned,  be  held  to 
be  valid  and  enforceable.  The»knowledge  of 
the  agent  who  acts  for  the  insurer  when  the 
policy  is  issued  of  existing  conditions  which 
enter  into  the  validity  of  the  contract  is  the 
knowledge  of  his  principal;  and,  if  the  policy 
is  Issued  with  knowledge  of  a  fact  or  condi- 
tion which  by  a  stipulation  in  the  contract 
would  render  it  void,  the  insurer  is  held  to 
have  waived  the  existence  of  such  fact  or  con- 
dition in  its  application  to  the  provisions  of 
the  policy.  Otherwise  the  insurer  would 
knowingly  issue  and  accept  pay  for  a  policy 
void  in  its  very  inception,  thereby  practicing 
a  fraud  upon  the  insured.  Mechanics'  Ins.  Co. 
V.  Mutual  Bldg.  Ass*n,  98  Ga.  262,  25  S.  E. 
457;  Johnson  v.  iBtna  Ins.  Co.,  123  Ga.  404, 
51  S.  E.  339,  107  Am.  St.  Rep.  92.  In  the 
present  case,  however,  the  policy  was  not  un- 
der facts  known  to  the  insurer,  according  to 
its  terms,  void  when  it  was  issued.  On  the 
contrary,  it  was  then  perfectly  valid ;  for,  if 
the  house  had  been  without  fault  of  the  in- 
sured destroyed  by  fire  In  the  interval  of 
time  between  the  issuance  of  the  policy  and 
the  making  of  the  security  deed  to  Golucke 
&  Son,  the  company  would  have  been  liable 
to  the  insured  under  its  contract    It  was 


the  subsequent  act  of  the  insured  whlcb  in- 
validated the  policy.  It  matters  not  that 
this  was  an  act  which  he  was  morally  and 
legally  bound  to  perform,  and  that  the  agent 
of  the  insurer  knew  this  when  the  policy 
was  issued.  The  company  issued  the  policy 
with  a  promissory  warranty  on  the  part  of 
the  insured,  implied  by  his  acceptance  of  the 
same  with  the  condition  as  to  subsequent 
change  of  title  therein,  that  the  title  should 
remain  as  it  then  was,  unless  changed  with 
the  consent  of  the  company  expressed  by 
Indorsement  upon  or  addition  to  the  policy. 
If  it  be  granted  that  the  company  knew, 
through  knowledge  imparted  to  its  agent, 
that  sooner  or  later  Evans  was  bound  to 
make  the  security  deed  to  the  contractors 
who  built  the  house  for  him,  he,  on  the 
other  hand,  knew  that,  in  order  to  execute 
this  deed  without  thereby  rendering  the  poli- 
cy void,  he  must  first  obtain  the  written 
consent  of  the  company  expressed  in  the 
manner  pointed  out  by  the  policy.  If  he  had 
applied  for  this  consent  and  it  had  been  re- 
fused, he  could  have  surrendered  the  policy 
and  collected  from  the  company  the  differ- 
ence between  the  amount  of  the  premium 
which  he  had  paid  on  the  customary  short 
rate  for  the  time  during  which  the  policy  re- 
mained valid;  for  the  policy  provided  for 
Its  cancellation  **at  any  time  at  the  request 
of  the  insured,  or  by  the  company  giving  five 
days'  notice  of  such  cancellation,"  and  that 
if  it  should  be  canceled,  **or  become  void  or 
cease,  the  premium  having  been  actually 
paid,  the  unearned  portions  [should]  be  re- 
turned on  surrender  of  this  policy  or  last 
renewal,  this  company  retaining  the  cus- 
tomary short  rate,"  unless  it  should  be  can- 
celed by  the  company  giving  notice,  in  which 
event  the  company  should  retain  only  the 
pro  rata  premium. 

Counsel  further  contends  that  "substantial- 
ly and  In  the  eye  of  equity  there  was  no 
change  In  the  title"  when  the  security  deed 
was  made;  that  "the  deed  was  but  an  evi- 
dence of  a  perfect  equitable  right  to  the  title 
that  Golucke  had  when  the  policy  was  is- 
sued; and  that  was  recognized  and  waived 
by  Quinn  in  issuing  the  policy."  It  is  unsound 
to  contend  that  because,  under  the  facts  al- 
leged, the  Goluckes,  having  fully  performed 
their  part  of  the  contract  with  Evans,  had 
the  right  to  enforce  specific  performance  of 
his  agreement  to  convey  the  title  of  the  prop- 
erty to  them  as  security  for  the  debt  which 
he  owed  them,  there  was  therefore  no  real 
substantial  change  in  the  title  when  this  deed 
was  made.  There  had  to  be  specific  perform- 
ance by  Evans,  either  voluntarily  or  at  the 
behest  of  the  law,  before  the  title  could  vest 
in  the  Goluckes. 

It  follows  that  the  court  errred  in  over- 
ruling the  demurrer. 

Judgment  reversed.    AH  the  Justices  concur. 
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(132  Oa.  608) 

LEE  y.  Mccarty  et  al. 

(Supreme  Court  of  €teorgia.     June  17,  1909.) 

1.  Review  on  Appeal. 

The  undisputed  evidence  required  a  finding 
for  the  defendant ;  and  if  there  were  any  errors 
in  some  of  the  rulings  of  the  court,  or  inac- 
curacies in  the  charge,  they  were  not  such  as  to 
necessitate  a  new  trial. 

2.  Secondary   Evidence— Foundation. 

Sufficient  foundation  was  laid,  as  to  the 
loss  of  the  deed  under  which  defendant  pre- 
scribed, to  admit  secondary  evidence  thereof. 

8.  Refusal  to  Aixow  Amendment  of  Peti- 
tion—New Tbial. 

A  refusal  to  allow  an  amendment  to  a  peti- 
tion and  sustaining  a  demurrer  thereto  fur- 
nishes no  ground  for  a  motion  for  a  new  trial. 
Turner  v.  Barber,  131  Ga.  444,  62  S.  B.  587 ; 
Hawkins  v.  Studdard,  132  Ga.  — ,  63  S.  B. 
852;  Leathers  v.  Leathers,  132  Ga.  — ,  63  S 
E.  1118. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Crawford 
County ;   W.  H.  Felton,  Judge. 

Action  by  L.  T.  Lee  against  C.  S.  McCar- 
ty  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Robert  iL.  Rodgers,  for  plaintiff  in  error. 
H.  A.  Mathews,  for  defendants,  in  error. 


ATKINSON.  J,  Judgment  affirmed.  AU 
the  Justices  concur. 

(132  Ga.  698)  ■=«sai— 

COURSON  V.  PEARSON. 
(Supreme  Court  of  Georgia.    June  17,  1909.) 

1.  Appeal  and  Ebbob  (§  616*)— Dismissal- 
Grounds. 

As  the  "general  grounds"  of  a  motion  for 
a  new  trial,  complaining  that  the  verdict  is  con- 
trary  to  the  evidence,  without  evidence  to  sup- 
port it,  etc.,  contain  no  recital  of  fact  requir- 
ing certification  by  the  trial  judge,  they  need 
not  be  approved  by  him  in  order  to  be  consid- 
ered (Harris  v.  State,  120  Ga.  19G.  47  S.  E. 
573);  and  therefore  the  lack  of  such  approval 
furnishes  no  cause  "to  strike'*  the  original  mo- 
tion for  a  new  trial,  or  the  amended  and  prop- 
erly approved  motion  therefor,  or  to  dismiss  the 
wnt  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  616.*] 

2.  Evidence  (8  94*)— Tbjal  (J  205*)— Bubden 

OF  PbOOP— iNSTBUCTIONS. 

Where  there  is  no  affirmative  defense,  or 
no  plea  in  the  nature  of  confession  and  avoid- 
ance, the  burden  of  proof  is  upon  the  plaintiff, 
and  he  is  not  entitled  to  recover,  unless,  in  the 
opinion  of  the  jury,  the  preponderance  of  the 
evidence  Is  in  his  favor.  The  charge  excepted 
to  was  not  in  harmony  with  this  principle,  and, 
under  the  facts  of  the  case,  placed  upon  defend- 
ant an  unauthorized  burden,  and  was  cause  for 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §|  116,  117;  Dec.  Dig.  §  94  ;•  Trial, 
Cent.  Dig.  §  496 ;   Dec.  Dig.  §  203.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hancock  Coun- 
ty;   Jos.  N.  Worley,  Judge. 


Specific  performance  by  Henry  Pearson 
against  T.  N.  Courson.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

W.  H.  Burwell,  for  plaintiff  in  error.  R. 
L.  Merritt,  for  defendant  in  error. 

FISH,  C.  J.  1.  The  ruling  stated  in  the 
first  headnotes  needs  no  elaboration. 

2.  This  was  an  action  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  land. 
The  plaintiff's  contention  was  that  the  de- 
fendant by  agreement,  was  substituted  for 
plaintiff's  original  vendor,  and  was,  under 
the  terms  of  the  agreement,  bound  to  con- 
vey to  plaintiff,  upon  his  payment  to  de- 
fendant of  the  balance  of  the  purchase  price, 
all  of  which  plaintiff  alleged  had  been  paid. 
Defendant  denied  such  agreement,  and  con- 
tended that,  at  the  instance  of  plaintiff,  he 
purchased  the  land  from  plaintiff's  vendor, 
upon  plaintiff's  agreement  to  rent  the  land 
from  defendant  at  a  stated  rental,  and  that 
the  amounts  paid  by  plaintiff  had  been 
paid  as  rent,  and  not  as  purchase  money. 
On  the  trial  each  party  submitted  evidence 
tending  to  support  his  contention.  The  court 
instructed  the  jury  as  follows:  "The  plain- 
tiff in  all  civil  cases  la  required  to  make  out 
his  case  by  the  preponderance  of  the  evi- 
dence. So  that  If  you  believe  from  the  pre- 
ponderance of  the  evidence  tbat  [plaintiff's] 
contention  is  made  out  prima  facie,  then  he 
would  have  the  right  to  recover  In  the  case 
as  made.  I  charge  you,  in  addition  to  that, 
that  if  the  plaintiff  has  made  out  a  prima 
facie  case,  and  the  defendant  undertakes  to 
set  up  a  different  contract  from  that.  It  be- 
comes the  duty  of  the  defendant  to  set  up 
his  contention  by  a  preponderance  of  the 
testimony,  before  he  would  be  entitled  to 
recover.  •  •  •  If  you  should  conclude 
that  he  [plaintiff]  has  made  out  his  con- 
tention by  a  preponderance  of  the  testi- 
mony, that  would  be  a  prima  facie  case  that 
would  entitle  him  to  recover.  If  defendant 
has  undertaken  to  set  up  a  different  con- 
tention, you  will  apply  the  same  rule  to  it, 
and  say  whether  or  not  he  has  made  it  by 
preponderance  o  the  testimony."  These  In- 
structions put  aii  unauthorized  onrs  upon 
the  defendant,  and  were  calculated  to  mis- 
lead the  Jury  to  his  prejudice,  and  were 
therefore  cause  for  a  new  trial  in  his  behalf. 
"The  burden  of  proof  generally  lies  upon  the 
party  asserting  or  affirming  a  fact,  and  to  the 
existence  of  whose  case  or  defense  the  proof 
of  such  fact  Is  essential."  Civ.  Code  1890, 
i  5160.  And  where,  as  in  this  case,  there 
is  no  afllrmative  defense,  or  no  plea  in  the 
nature  of  confession  and  avoidance,  the  bur- 
den of  proof  lies  upon  the  plaimiff:  ami. 
after  all  the  evidence  for  both  parties  has 
been  submitted,  the  plaintiff  is  not  entitled  to 
recover  unless,  in  the  opinion  of  the  Jury, 
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the  preponderance  of  the  evidence  la  in  hlB 
favor. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(132  Ga.  e76) 

PIKE  BROS.  LUMBER  00.  v.  MITCHELL 
et  al. 

(Supreme  Court  of  Georgia.     June  15,  1909.) 

Mechanics*  Liens  (8  219*) ->  Fobeclosuks — 
Parties— Relief  in  Equity. 

In  order  to  foreclose  a  materialman's  lien 
for  materia]  furnished  a  contractor  to  be  used 
in  improving  the  property  of  another,  it  is  nec- 
essary that  the  materialman  have  judgment 
against  the  contractor  In  a  previous  action,  or 
the  contractor  must  be  sued  concurrently  in  the 
foreclosure  proceedings  with  the  owner  of  the 
property  improved.  If  the  contractor  be  ad- 
judged a  bankrupt,  so  that  no  judgment  in  per- 
sonam can  be  had  against  him  in  an  action  at 
law,  his  immunity  from  liability  to  a  personal 
Judgment  will  not  give  the  materialman  a  right 
to  foreclose  his  lien  in  equity  against  the  proper^ 
ky  improved. 

J  [Ed.  Note—For  other  cases,  see  Mechanics' 
ens,  Dec.  Dig.  8  249.*] 

(Syllabus  by  the  Court.) 


Lie] 


Error  from  Superior  Court,  Troup  County; 
R.  W.  Freeman,  Judge. 

Action  by  the  Pike  Bros.  Lumber  Com- 
pany against  E.  D.  Roberts  and  Mrs.  M.  B. 
B.  Mitchell.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

B.  T.  Moon  and  Frank  Harwell,  for  plain- 
tiff in  error.  A  A.  Thompson,  F.  M.  Long- 
ley,  and  W.  G.  Post,  for  defendants  in 
error. 

EVANS.  P.  J.  The  petition  of  Pike  Bros. 
Lumber  Company,  a  corporation,  against 
E.  D.  Roberts  and  Mrs.  M.  B.  B.  Mitchell,  to 
foreclose  a  materialman's  lien,  was  dismiss- 
ed on  demurrer.  The  material  averments 
of  the  petition  are:  Roberts  contracted  to 
improve  certain  described  real  estate  belong- 
ing to  Mrs.  Mitchell.  The  plaintiff  furnished 
to  the  contractor,  between  May  30,  and  July 
22,  1907,  certain  materials,  of  the  value  of 
$387.33,  which  were  used  by  the  contractor 
in  making  the  improvements.  On  July  22, 
1907,  the  plaintiff  filed  and  caused  to  be 
recorded  its  lien,  pursuant  to  Civ.  Code  1895, 
8  2804.  On  August  6,  1907,  Roberts  on  his 
own  petition  was  adjudged  a  voluntary  bank- 
rupt Th«T  prayer  is  for  a  decree  fixing  the 
amount  due  by  the  contractor  to  the  plain- 
tiff for  the  materials  used  in  the  improve- 
ments, and  a  judgment  Is  rem  for  this 
amount  against  the  real  estate  which  was 
Improved.  No  judgment  in  personam  is  pray- 
ed against  the  contractor. 

The  plaintiff  in  its  petition  admits  that 
uecause  Roberts  had  been  adjudged  a  bank- 
rupt it  could  not  maintain  an  action  at  law 
against  him  and  the  real  estate  owner  to  en- 
force its  statutory  lien   for  materials  fur- 


nished the  contractor  and  used  In  improv- 
ing the  real  estate  of  Mrs.  MitcheU.  It  Is 
for  this  reason  it  alleges  it  is  entitied  to  re- 
lief in  equity,  which  can  be  afforded  by  grant- 
ing the  prayer  of  the  petition.  The  admis- 
sion that  the  plaintiff  could  not  recover  at 
law  is  based  on  the  well-settled  rule  that, 
before  a  materialman's  lien  for  materials 
furnished  to  a  contractor  to  Improve  the  real 
estate  of  another  can  be  foreclosed,  there 
must  be  a  judgment  for  the  price  of  such 
materials  in  his  favor  against  the  contractor, 
or  the  contractor  must  be  sued  concurrently 
with  the  owner  of  the  property  improved  in 
the  foreclosure  proceedings.  Clayton  v.  Far- 
rar  Lumber  Co.,  119  Ga.  37,  45  S.  E.  723. 
The  reason  of  the  rule  is  that  the  landowner 
should  not  be  called  on  to  pay  a  debt  he 
did  not  contract,  and  for  which  his  property 
Is  liable  only  by  force  of  a  statute,  until  the 
materialman  has  established  by  judgment, 
in  a  proceeding  to  which  the  contractor  is  a 
party,  that  the  contractor  owes  to  him  the 
amount  for  which  he  is  seeking  to  assert 
his  lien.  The  landowner's  liability  to  the 
materialman,  who  sells  his  contractor  on  the 
patter's  responsibility,  is  not  primary  but 
collateral,  and  dependent  wholly  upon  com- 
pliance with  the  statute  which  creates  the 
liability.  In  the  suit  to  enforce  his  lien  the 
materialman  may  be  defeated  by  proof  that 
the  debt  has  been  discharged  by  payment.  If 
it  is  a  debt  provable  In  bankruptcy*  why 
may  not  his  action  be  also  defeated  by  show- 
ing that  his  debt  has  been  discharged  by 
bankruptcy?  It  is  to  be  borne  in  mind  that 
in  this  case  it  is  not  attempted  to  establish 
the  lien  against  the  bankrupt  contractor's 
land,  but  against  the  land  of  one  not  in  priv- 
ity with  him.  If  judgment  should  go  against 
the  owner  of  the  land  improved  in  the  fore- 
closure proceeding,  he  would  have  his  remedy 
over  against  the  contractor,  either  by  deduct- 
ing the  amount  of  the  judgment  from  what 
is  due  the  contractor,  or,  if  the  contractor 
had  been  fully  paid,  the  landowner,  on  pay- 
ing the  Judgment,  would  be  subrogated  to  the 
rights  of  the  materialman  in  enforcing  re- 
imbursement from  the  overpaid  contractor. 
But  if  the  contractor  had  been  adjudged  a 
bankrupt,  and  is  liable  to  be  discharged  as 
such  by  the  bankrupt  court,  and  therefore 
not  subject  to  suit,  then  the  landowner  would 
have  no  remedy  over,  if  the  materialman  be 
allowed  a  judgment  in  rem  against  his  prop- 
erty. Equity  follows  the  analogy  of  the  law. 
The  materialman  cannot  foreclose  his  lien  in 
an  action  at  law  against  the  landowner,  be- 
cause he  cannot  get  a  judgment  in  personam 
against  the  bankrupt  contractor.  Bowen  v. 
Keller,  130  Ga.  31.  60  S.  E.  174,  124  Am. 
St.  Rep.  164.  He  should  not  be  permitted 
to  do  so  in  equity,  where  the  effect  would  be 
to  deprive  the  landowner  of  his  remedy  over 
against  the  contractor,  who,  perchance,  had 
been  fully  paid.    The  bankruptcy  of  the  con- 
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tractor  occaBlons  the  loss,  and  It  would  be 
inequitable  to  shift  the  loss  from  the  materia 
alman  to  the  landowner,  simply  because  the 
materialman  has  lost  his  remedy  at  law  by 
the  contractor's  bankruptcy.  In  connection, 
see  Philip-Carey  Co.  v.  Viaduct  Place,  1  Ga. 
App.  707,  58  S.  E.  274. 

Jud£:ment  affirmed.    All  the  Justices  con- 
cur. 


(182  Qa.  700) 

MALLETT  &  NUTT  t.  WATKINS. 
(Supreme  Court  of  Georgia.     June  17,   1909.) 

1.  Contracts  (§  57*)— Consideration. 

Watkins  signed  and  delivered  to  Mallett  a 
writing  as  follows:  "I  agree  to  sell  W.  M. 
Mallett  25  bales  of  middling  cotton  at  7%  cents 
delivered  at  his  warehouse  during  November 
and  October,  1900.  4/2/1900.  Jackson,  Ga. 
B.  P.  Watkins."  Such  writing,  not  showingany 
consideration  to  support  the  promise  of  Wat- 
kins,  did  not,  of  itself,  bind  him  to  deliver  the 
cotton,  or  make  him  liable  in  damages  for  a 
failure  to  do  so. 

[Ed.  Note.r-For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  345,  352,  353 ;   Dec.  Dig.  $  57.*] 

2.  Trial  (§  250*)  —  Instructions— Applica- 
bility TO  Pleadings  and  Evidence. 

A  charge  must  be  adjusted  to  the  evidence ; 
and  there  being  no  evidence  of  any  promise  on 
the  part  of  Mallett  to  buy  the  cotton,  other 
than  a  written  promise  delivered  to  Watkins, 
the  court  did  not  err  in  instructing  the  jury  that 
the  plaintiffs  could  not  recover  unless  Mallett 
executed  and  delivered  to  Watkins  such  written 
promise,  or  in  failing  to  charge  what  would  be 
the  effect  of  an  oral  promise  on  the  part  of 
Mallett  to  bay  the  cotton. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  584-586 ;    Dec.  Dig.  8  250.*] 

3.  SumciENCT  OF  Evidence. 

The  evidence  was  sufficient  to  authorize  the 
verdict,  and  the  court  did  not  abuse  its  discre- 
tion in  denying  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Butts  County; 
E.  J.  Reagan,  Judge. 

Action  by  Mallett  &  Nutt  against  B.  F. 
Watkins.  Judgment  for  defendant,  and 
plalntifTs  bring  error.    Affirmed. 

Jno.  R.  li.  Smith,  for  plalntifTs  In  error 
W.  E.  Watkins,  for  defendant  in  error. 

HOLDEN,  J.  The  plaintifiCs  in  error 
brought  suit  against  the  defendant  in  error 
for  damages,  alleging  substantially  as  fol- 
lows: The  defendant  executed  and  delivered 
to  W.  M.  Mallett  a  contract  of  which  the  fol- 
lowing is  a  copy :  "I  agree  to  sell  W.  M.  Mal- 
lett 25  bales  of  middling  cotton  at  7^^  cents 
delivered  at  his  warehouse  during  November 
and  October,  1900.  4/2/1900.  Jackson,  Ga. 
B,  F.  Watkins."  The  plaintiffs  in  error  were 
transferees  of  this  contract  under  a  transfer 
dated  October  6,  1903,  made  by  the  adminis- 
trator of  W.  M.  Mallett.  The  defendant  re- 
fused to  perform  the  contract,  and  the  plain- 
tiffs allege  that  the  market  price  of  cotton 
during  the  months  of  October  and  Novem- 


ber was  more  than  7%  cents  per  pound,  ai^l 
the  plaintlfifs  sued  to  recover  the  difiTerence 
between  such  contract  price  and  the  market 
price.  Upon  the  trial  of  the  case  a  verdict 
was  rendered  for  the  defendant,  and  the 
plaintiffs  excepted  to  the  order  of  the  court 
overruling  their  motion  for  a  new  trial. 

1.  The  written  promise  by  Watkins  to  sell 
Mallett  the  cotton,  standing  alone,  Is  an 
executory  contract  and  without  a  considera- 
tion. The  writing  is  not  signed  by  Mallett. 
It  shows  no  promise  by  Mallett  to  buy  the 
cotton,  or  other  consideration  to  support  the 
promise  of  Watkins  to  sell  the  cotton.  Being 
an  executory  contract  without  a  considera- 
tion, it  is  nudum  pactum  and  without  any 
binding  force.  Civ.  Code  1895,  |§  3656, 
3657.  In  order  to  make  an  executory  coi)- 
tract  binding,  there  must  be  a  consideration 
to  support  the  same.  Mutual  promises  con- 
stitute a  good  consideration  for  each  other. 
Civ.  Code,  §  3661.  In  the  absence  of  any 
promise  by  Mallett  to  take  and  pay  for  the 
cottonj  or  other  consideration  to  support  the 
promise  of  Watkins,  to  sell  the  cotton,  or 
anything  done  by  Mallett  whereby  he  became 
bound  to  take  and  pay  for  the  cotton,  Wat- 
kins was  not  bound  to  sell  the  cotton,  nor 
was  Mallett  bound  to  buy  it.  In  this  con- 
nection, see  Simpson  v.  Sanders,  180  Ga.  265, 
60  S.  E.  541;  Cooley  v.  Moss,  123  Ga.  707, 
711,  51  S.  E.  625;  Glessner  v.  Longley,  125 
Ga.  676,  54  S.  B.  753;  Swindell  &  Co.  v. 
First  Nat  Bank,  121  Ga.  714,  49  S.  B.  673; 
Morrow  v.  Southern  Express  Co.,  101  Ga. 
810,  28  S.  B.  998;  Sivell  v.  Hogan,  119 
Ga.  167,  46  S.  B.  67;  Harrison  v  Wilson 
Lumber  Co.,  119  Ga.  6,  45  S.  E.  730.  The 
fact  that  Mallett  wrote  the  written  promise, 
signed  by  Watkins,  wherein  the  name  of 
Mallett  appeared^  and  the  fact  that  the  writ- 
ing, after  being  signed  by  Watkins,  was 
delivered  to  and  accepted  by  Watkins,  would 
not  bind  Mallett  to  buy  the  cotton,  If  ten- 
dered to  him  by  Watkins. 

2.  One  ground  of  the  motion  for  a  new 
trial  Is  as  follows:  "Because  the  court  erred 
in  charging  the  Jury  as  follows:  *Now,  gen- 
tlemen, I  charge  you,  as  a  matter  of  law, 
there  can  be  no  recovery  on  the  contract  as 
set  out  In  this  petition — on  the  contract 
alone;  there  being  the  want  of  mutuality 
in  the  contract.  There  bein^  nothing  in  it 
imposing  any  obligation  On  Mr.  Mallett  to 
purchase  or  pay  for  this  cotton,  therefore 
under  the  law  it  Is  void,  unless  there  was  a 
written  contract,  made  and  signed  at  the 
same  time  by  Mr.  Mallett  and  delivered  to 
Mr.  Watkins,  in  which  contract  Mr.  Malletf 
agreed  to  receive  and  purchase  and  pay  for 
the  cotton  at  the  time  of  Its  delivery.'" 
There  are  other  charges  of  the  court  similar 
to  the  one  above  quoted,  of  which  the  some 
complaint  Is  made.  The  plaintiffs  alleged 
that,  at  the  time  the  writing  above  set  forth 


•For  other  cases  see  same  topic  and  section  NUMBISR  in  Dec.  &  Am.  Digs.  1907  to  date,  4k  Reporter  Indexes 


1000 


e4  SOUTHEASTERN  REPORTEE. 


(Ga. 


was  signed  by  the  defendant,  W.  M.  Mallett 
signed  a  writing  wherein  he  promised  to  pur- 
chase and  receive  from  the  defendant  the  25 
bales  of  cotton  and  pay  him  therefor  7^ 
cents  per  pound  whenever  the  defendant  de^ 
livered  tlie  same  to  Mallett  during  the 
months  of  October  and  November,  1900. 
The  plaintiffs  complain  that  the  court  erred 
In  charging  that  in  order  for  the  plaintiifs 
to  recover,  or  introduce  parol  evidence  of 
any  such  written  promise  by  Mallett  it  must 
not  only  be  shown  that  such  written  prom- 
ise was  made  by  Mallett,  but  it  must  be 
shown  that  It  was  delivered  to  Watkins. 
There  was  no  evidence  upon  the  trial  of 
the  case  that  Mallett  signed  and  retained 
an  agreement  to  buy  the  cotton.  The  only 
evidence  of  any  written  promise  by  Mallett 
was  that  of  witnesses  who  said  that,  when 
Watkins  signed  the  written  promise  herein 
above  copied,  Mallett  signed  and  delivered 
to  Watkins  a  written  promise  to  buy  the 
cotton  at  7%  cents  when  delivered  during 
October  and  November,  1900.  There  was  no 
evidence  of  any  other  written  promise  of 
Mallett,  and  under  the  evidence  the  jury 
could  not  find  that  there  was  any  written 
promise  of  Mallett  to  take  the  cotton,  unless 
they  found  that  Mallett  had  signed  and  de- 
livered one  to  Watkins  at  the  time  Watkins 
signed  and  delivered  the  instrument  for 
the  breach  of  which  suit  is  brought 

A  charge  must  be  adapted  to  the  evidence 
and  cover  the  Issues  made  thereby  and  by  the 
pleadings;  and  no  error  was  committed  in 
charging  the  jury  that  in  order  for  the  plain- 
tlfib  to  recover,  or  Introduce  parol  evidence  of 
any  such  written  promise  by  Mallett,  it  must 
not  only  be  shown  that  such  written  promise 
was  made  by  Mallett,  but  it  must  be  shown 
that  it  was  delivered  to  Watkins.  As  there 
was  no  evidence  that  Mallett  made  any  prom- 
ise to  buy  the  cotton,  except  that  he  signed 
and  delivered  to  Watkins  a  written  promise 
to  do  so,  whether  a  parol  promise  by  Mallett 
to  buy  the  cotton  would  have  authorized  a 
recovery  in  this  case  need  not  be  considered. 
The  question  as  to  whether  or  not  the  court 
committed  error  in  failing  to  charge  the  jury 
that  a  recovery  could  be  had  if  there  was  a 
parol  promise  by  Mallett  to  buy  the  cotton 
need  not  be  considered,  for  the  reason  that 
the  evidence  would  not  have  justified  any 
such  charge,  there  being  no  evidence  of  any 
promise  by  Mallett  to  buy  the  cotton,  except 
a  written  promise  signed  and  delivered  to 
Watkins.  No  such  written  promise  by  Mal- 
lett was  introduced  in  evidence,  and  the  evi- 
dence was  conflicting  as  to  whether  or  not 
Mallett  signed  and  delivered  to  Watkins  such 
promise,  and  was  such  as  to  authorize  the 
jury  to  find  that  no  such  written  promise  was 
signed  and  delivered.  There  was  no  evidence 
to  authorize  the  jury  to  find  that  Mallett 
ever  became  bound  to  take  and  pay  for  the 


cotton,  if  it  had  been  tendered  to  him  under 
Watkins*  written  promise,  except  the  evidence 
of  a  written  promise  by  Mallett  signed  and 
delivered  to  Watkins ;  and  the  evidence  being 
conflicting  as  to  whether  Mallett  did  or  did 
not  do  this,  the  charge  quoted,  and  similar 
charges,  were  not  subject  to  any  criticism 
made  thereof.  We  do  not  think  the  entire 
charge  was  subject  to  the  criticism  made, 
nor  do  any  of  the  excerpts  therefrom,  in  view 
of  the  entire  charge,  involve  such  error  as 
requires  a  new  trial.  The  evidence  authoriz- 
ed the  verdict,  and  the  court  did  not  abuse 
its  discretion  in  refusing  a  new  trial. 
Judgment  affirmed.    All  the  Justices  concur. 


(6  Ga.  App.  S9) 
KAIGLBR  v.  STATE.    (No.  1,824.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 
Criminal   Law    (§    1169*)— Appeait— Admis- 

EUON  OF  E^riDENCE— HaBNTLESS  ERROB. 

The  evidence  of  the  defendant's  guilt  of  the 
offense  of  selling  intoxicating  liquors  upon  a 
specified  occasion  being  manifest  and  demanding 
the  verdict  rendered,  it  was  not  error  to  refuse 
a  new  trial,  even  if  certain  opinionative  evi- 
dence as  to  a  mere  circumstance  concerning  an 
entirely  different  transaction  was  improperly  ad- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3137-^143;  Dec  Dig,  § 
1169.*] 

(Syllabus  by  the  Court) 

Error  from  City  CJourt  of  Ashbum;  W. 
A.  Hawlsins,  Judge. 

John  Kaigler  was  convicted  of  an  illegal 
sale  of  liquor,  and  he  brings  error.    Affirmed. 

R.  L.  Tipton,  for  plaintiff  In  error.  J.  A. 
Comer,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(6  Oa.  App.  254} 
PEARSON  ▼.  BASS.    (No.  1,082.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

New  Trial  Requibed. 

It  appears  from  the  answers  given  by  the 
Supreme  Court  to  questions  Certified  to  it  by 
this  court  that  the  trial  judge  should  have  sus- 
tained the  third  ground  of  the  demurrer  to  the 
petition.  The  case  is  therefore  sent  bade  for  a 
new  trial. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sylvester; 
Frank  Park,  Judge. 

Action  between  L.  B.  Pearson  and  Barney 
Bass.  Judgment  for  Bass,  and  Pearson 
brought  error  to  the  Court  of  Appeals,  which 
court  certified  constitutional  questions  to  the 
Supreme  Court  On  remand,  after  answer 
to  questions.  63  S.  E.  798.  Judgment  be- 
low reversed. 

Perry  &  Williamson,  for  plaintiff  In  error. 
J.  J.  Forehand  and  Claude  Payton,  for  de- 
fendant in  error. 

RUSSELL,  J.    Judgment  reversed. 
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(6  Qa.  App.  882) 

KING  T.  STATES.    (No.  1,854.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  ABBEST    (§    63*)    —    AUTHOBITY    TO     MaKB 

Without  Wabbant  —  Municipal  Peace 

Officeb. 

The  right  of  a  municipal  peace  officer,  with- 
in the  jurisdiction  of  the  municipality,  to  arrest 
without  a  warrant  one  who  has  yiolated  an  or- 
dinance of  the  city  in  his  presence,  or  who  Is 
endeavoring  to  escape,  is  settled  by  the  statute 
law  of  this  state  and  the  repeated  rulings  of 
this  court  and  the  Supreme  Court.  Pen.  Code 
1895,  §  896 ;  Jenkins  v.  State,  3  Ga.  App.  146, 
59  S.  E.  435;  Holmes  v.  State,  5  Ga.  App. 
166,  62  S.  B.  716;  Johnson  v.  State,  30  Ga. 
426;  Johnson  v.  Americus,  46  Ga.  81;  Harrell 
T.  State,  75  Ga.  842;  Yates  y.  State,  127  Ga. 
818,  56  S.  B.  1017. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  §§  145-156;   Dec  Dig.  §  63.*] 

2.  Abbest  (f  70*)— Duty  to  Bbino  Befobe 
Offices. 

A  peace  officer,  state,  county,  or  municipal, 
who  has  arrested  without  a  warrant,  "shall, 
without  delay,  convey  the  offender  before  the 
most  convenient  officer  authorized  to  receive  an 
affidavit  and  issue  a  warrant";  but  the  exigen- 
cies of  the  particular  case  may  authorize  him  to 
imprison  the  person  so  arrested  temporarilv  and 
for  a  reasonable  time.  Pen.  Code  1895,  §§  899, 
901 ;  Moses  v.  State,  6  Ga.  App.  — ,  64  S.  E. 
699. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  §§  171-173;    Dec  Dig.  f  70.*] 

8.   SUFFIOIENGT  OF  EVIDENCE. 

No  error  appears,  and  the  evidence  sup- 
ports the  verdict. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Gaines  King  was  convicted  of  a  crime, 
and  be  brings  error.    Affirmed. 

W.  B.  Mebane  and  M.  B.  Enbanks,  for 
plaintiff  in  error.  J.  W.  Bale^  SoL  Gen^  and 
a  H.  Porter,  for  the  State. 

HILL,  C  J.    Judgment  affirmed* 


(6  Oa.  App.  829) 

BROWN  v.  STATE.    (No.  1,84a) 
(Court  of  Appeals  of  Georgia.    June  16,  1009.) 

1.  False  Pbetenses  (§  7*)  —  Fbauduubnt 
Statements  as  to  Pbiob  Liens. 

Obtaining  money  on  a  mortgage  or  bill  of 
sale  of  personal  property  by  false  and  fraudu- 
lent statements  as  to  the  existence  of  liens  may 
be  an  offense  under  Pen.  Code  1805,  S  668^  or 
section  670,  although  the  liens  may  be  record- 
ed, and  by  an  inspection  of  the  records  might 
have  been  discovered.  Helton  t.  State,  109  Ga. 
131,  34  S.  E.  358;  Crawford  ▼.  State,  117  Ga. 
247,  43  S.  E.  762. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  f  7;   Dec.  Dig.  S  7.*] 

2.  Cbihinai.  Law  (i  155*)— Indiotment  aud 

INFOBMATION    (§    67*)— LIMITATIONS. 

The  statute  of  limitations  does  not  begin 
to  run  in  favor  of  the  offender  until  his  offense 
is  known  to  the  prosecutor,  or  to  some  one  in- 
terested in  the  prosecution  or  injured  by  the 
offense.  An  allegation  in  an  indictment  for 
cheating  and  swindling  that  the  offense  was  un- 
known to  the  person  dieated  and  defrauded  un- 


til a  certain  named  date  Is  sufficient,  and  proof 
of  the  allegation  would  presumptively  fix  the 
date  when  the  statute  of  limitations  would  be- 
gin to  run.  Pen.  Code  1895,  S  30  (4) ;  Cohen 
V.  State,  2  Ga.  App.  689,  59  S.  E.  4. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  281 ;  Dec.  Dig.  §  155  ;•  Indict- 
ment and  Information,  Cent.  Dig.  |  189;  Dec. 
Dig.  S  67.*] 

3.    SUFFICIENCJY  OF  EVIDENCE. 

We  find  no  error  of  law,  and  the  evidence 
supports  the  verdict. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Quitman;  J.  G. 
McCall,  Judge. 

Lewis  Brown  was  convicted  for  cheating 
and  swindling,  and  be  brings  error.  AflSrmed. 

Branch  &  Snow,  for  plaintiff  in  error.  S. 
M.  Turner,  SoL,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed* 


(8  Oa.  App.  168) 
WEBB  v.  STATE.     (No.  1,868.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  Criminal  Law  (§§  419,  450*)— Evidence- 
Hearsay— Competenot. 

The  plaintiff  in  error  was  convicted  of  the 
offense  of  adultery  and  fornication.  He  was  a 
member  of  the  church,  and  a  committee  compos- 
ed of  his  fellow  members  was  appointed  to  make 
an  investigation  of  the  accusation.  On  the  trial 
of  the  accused  a  witness  was  allowed,  over  ob- 
jection, to  testify  that  he  had  heard  two  mem- 
bers of  this  church  committee  say  *'that  from 
the  investigation  made  bv  them  they  thought 
there  was  something  in  it'*  The  testimony  was 
not  offered  to  show  any  contradictory  state- 
ments. Held,  that  the  testimony  was  wholly  in- 
competent, inadmissible,  and  presumptively  prej- 
udicial, (a)  It  was  hearsay,  (b)  As  original 
testimony  offered  by  the  members  of  the  commit- 
tee, it  would  have  been  incompetent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  973-983,  1036;  Dec.  Dig.  §§ 
419^  450.*] 

2.  Criminal  Law  (§S  661,  1038*)— Evidence 
OP  Good  Character— WEiottiv-REViEW— 
Harmless  Error— Omission  to  Instbuct. 

Good  character  is  a  substantive  fact  in  de- 
fense, and  may  itself  alone  be  sufficient  to  gen- 
erate a  reasonable  doubt  of  guilt  When  the 
evidence  warrants  it,  trial  courts  may  very 
properly  state  to  the  jury  the  weight  that  they 
would  be  authorized  to  give  to  proof  of  ^ood 
character;  but  without  an  appropriate  wntten 
request  the  failure  to  do  so  will  not  amount  to 
reversible  error. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  1267,  2646;  Dec.  Dig.  H561, 
1038.*] 

3.  Criminai.  Law  (§881*)  «  Bvidbnce  of 
Good  Character—Weight. 

While  in  doubtful  cases  proof  of  ^ood  char- 
acter is  entitled  to  much  weight  in  rightly  ad- 
justing the  "wavering  balance"  between  guilt 
and  innocence,  yet  a  reouest  to  charge  that  *'in 
doubtful  cases  the  good  reputation  of  the  de- 
fendant will  compel  an  acquittal*'  states  the 
rule  too  strongly,  and  was  properly  rejected. 

[Ed.  Note.— For  other  casws,  see  Criminal 
Law,  Cent  Dig.  S  846;  Dec  Dig.  §  381.*] 

4.  No  Othxb  Brrob. 

No  error  appears,  except  that  stated  in  the 
first  headnote. 
(Syllabus  by  the  Court) 


•For  other  cases  see  same  tople  and  section  NUMBER  ia  Deo.  St  Abl  Diss»1907  to  date,  ft  Roportor  Indexos 
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Error  from  Olty  Court  of  Tif ton ;  R.  Eye, 
Tndge. 

J.  T,  Webb  was  convicted  of  adultery  and 
fornication,  and  brings  error.    Reversed. 

O.  O.  Hall  and  Hendricks  &  Christian,  for 
plaintiff  in  error.  W.  J.  Wallace,  Sol.,  for 
the  State. 

HILL,  C  J»     Judgment  reversed. 


(6  Ga.  App.  807) 

MILNE  MFG.  CO.  v.  COWART.    (No-  1.633.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

Appeal  and  Ebbob  (f  692»)—Recobd— Brief 

OF  Evidence. 

This  case  is  controlled  by  the  decision  of 
this  court  in  Huntley  Manufacturing  Co.  v. 
Nixon  Grocery  Co.,  G4  S.  B.  279,  and  cases 
there  cited. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2620;  Dec.  Dig.  §  592.*] 

(Syllabus  by  the  Court) 

Error  from  City  (}ourt  of  Miller  County; 
C.  C.  Bush,  Judge. 

Action  between  the  Milne  Manufacturing 
Company  and  L.  Cowart.  From  the  judg- 
ment, the  Manufacturing  Company  brlnga 
error.    Affirmed. 

P.  D.  Rich,  for  plaintiff  in  error.  W.  L 
Geer,  for  defendant  in  error. 

HILL,  O.  J.    Judgment  affirmed* 


negligence  of  a  fellow  servant,  or  by  the  Joint 
negligence  of  both,  and  without  any  contrib- 
utory negligence  of  the  master.  The- judgment 
of  nonsuit  was  properly  awarded. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  162;   Dec.  Dig.  i  9a»] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Waycross;  J. 
T.  Myers,  Judge. 

Action  by  Duke  Stevens  against  J.  R.  &  T. 
Bunn.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

J.  L.  Sweat,  for  plaintiff  in  error.  Wil- 
son, Bennett  &  Lambdln,  for  defendants  in 
error. 

HILL»  O.  J.    Judgment  affirmed* 


(6  Oa.  App.  815) 

STEVENS  V.  J.  R.  &  T.  BUNN.    (No.  1,656.) 

(Ck>urt  of  Appeals  of  Georgia.    June  15,  1909.) 

4.  Railboads  (8  2*)— What  Constitutecu 

Under  the  facta,  the  defendants  were  not 
operating  a  railroad,  within  the  meaning  of  Civ. 
Code  1895,  §  2321,  but  were  conducting  a  tram- 
f^ay  in  connection  with  their  lumber  business. 
Self  V.  Adel  Lumber  Co.,  5  Ga.  App.  846,  64  S. 
E.  112;  Railey  v.  Garbutt,  112  Ga.  288,  37  S. 
D.  360. 

[E>1.   Note.^For  other  cases,   see   Railroads, 
Cent.  Dig.  f  2;   Dec.  Dig.  8  2.*] 

2.  Master  and  Sebvakt  (§  196^)— Fellow 
SBBVANT&— Who  Abb. 

A  wood  cutter,  an  engineer,  and  a  brake- 
uan,  engaged  in  cutting,  loading,  and  transport- 
ing timber  over  a  tramway  to  a  sawmill  for  a 
common  master,  are  fellow  servants.  Railey  v. 
Garbutt,  supra. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  486;  Dec.  Dig.  f  196.*] 

3.  Mabteb  and  Sebvant  (§  1T7*)  —  Nbgij- 
GENCE  or  Fellow  Sebv  ant—Li  ability  of 
Masteb. 

The  master,  except  In  cases  of  railroad 
companies,  is  not  liable  to  one  servant  for  an  in- 
jury caused  by  the  negligence  of  another  serv- 
ant about  the  same  business.  Civ.  Code  1895,  >8 
2610. 

[Ed.  Note.-^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  352;   Dec.  Dig.  §  177.*] 

4.  Masteb  and  Sebvant  (§  96*)— Injitbies  t6 

SEBV:AWT--CONTBlBXrrOBT    NEGLIGENCE. 

The  evidence  for  the  plaintiff  showed  that 
"he  was  injured  either  by  his  own  negligence,  the 

•For  other  eases  see  same  topic  and  «e«tlon.^UMBBH'in  Dec.  A  Am.  Digs.  1907  to  date^  A  Reporter  Indexes 


(6  Qa.  App.  259) 
SMITH  V.  CHRISTIAN.    (No.  1,34a) 
(Court  of  Appeals  of  Georgia.     June  15,  1909.) 

Sunday  (§  13*)— Execution  of  Note— Valid- 
ity. 

A  note  executed  on  Sunday  by  one  as  a 

part  of  a  transaction  connected  with  his  usual 

or  ordinary  calling  is  void. 
[Ed.    Note.— For    other    cases,    see    Sunday, 

Cent.  Dig.  §  38;    Dec.  Dig.  §  13.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Habersham 
County;   J.  J.  Kimsey,  Judge. 

Action  by  J.  W.  Smith  against  J.  V.  Chris- 
tian. Judgment  for  defendant,  and  plaintiif 
brings  error.    Affirmed. 

J.  C.  Edwards,  for  plaintiff  In  error.  Mc- 
Millan &  Erwin,  for  defendant  In  error. 

POWELIi,  J.  Under  the  consent  of  coonsel 
appearing  in  the  record  in  regard  to  tlie  ex- 
ceptions 'filed  to  the  Justlce^s  answer,  it  ap- 
pears that  there  was  evidence  before  the  Jury- 
that  the  note  sued  upon  was  executed  upon 
the  Sabbath  day;  that,  although  the  note 
was  dated  on  the  following  day,  it  was  In  fact 
signed  and  delivered  to  the  plaintiff  on  Sun- 
day; that  the  note  was  given  for  the  pur- 
chase price  of  a  mule  and  buggy,  which  the 
plaintiff  carried  to  the  house  of  the  mak^ 
of  the  note  on  the  same  Sunday;  that  the 
maker  of  the  note  took  possession  of  the  mule 
and  buggy  that  night,  and  the  plaintiff  ex- 
ercised no  further'  control  over  It  There 
was  dispute  as  to  these  cardinal  facts,  but 
the  Jury  was  authorized  to  find  as  above  set 
forth. 

The  maker  of  the  note  was  a  farmer,  and 
the  Jury  was  authorized  to  find  that  the 
horse  and'  buggy  were  b6ught  by  him  to  use 
in  his  business.  The  case  is  therefore  con- 
trolled by  Morgan  v.  Bailey,  59  Ga.  683.  It 
is  said  there:  "Where  a  farmer,  a  part  of 
whose  ordinary  business  was  the  purchase 
and  cultivation  of  land,  bought  a  tract  of 
land  on  Saturday,  and  agreed  to  consummate 
the  trade  oa  the  next  day  by  signing  the  nee- 
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essary  papers,  and  did  sign  a  note  tor  the 
purc^se  money  on  that  day  (Sunday),  held, 
that  the  contract  was  Illegal,  and,  In  a  salt 
on  the  note,  the  courts  will  not  assist  In  its 
collection."  See,  also,  Hayden  v.  Mitchell, 
103  Ga.  445,  30  S.  E.  287,  and  cases  cited; 
Calhoun  y.  Phillips,  87  6a.  483,  13  S.  E.  593. 
Tudgment  affirmed. 


<6  Oa.  App.  292) 

PRATER  T.  PAINTER.    (No.  1,678.) 
tOourt  of  Appeals  of  Greorgia.    June  15,  1909.) 
Trover  and  Conversion  (§  16*)— Title  of 

PliAINTIFF— NEGBSSITT. 

The  undisputed  testimony  showing  that  the 
plaintiff  in  the  action  of  trover  had  parted  with 
his  title  prior  to  the  institution  of  the  suit,  and 
had  not  reacquired  it,  the  verdict  in  his  favor 
cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  S  119 ;  Dec.  Dig.  i  16.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dalton;  J.  A. 
Longley,  Judge. 

Action  by  Luther  Painter  against  W.  H. 
Prater.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Geo.  G.  Glenn  and  M.  C.  Tarver,  for  plain- 
tiff in  error.  W.  K  Mann,  for  defendant  in 
error. 

POWELL,  J.  Painter  sued  Prater  In  tro- 
ver for  a  horse.  It  appears  that  on  the  day 
before  the  suit  was  brought  the  plaintiff's 
uncle,  who  was  his  authorized  agent,  swapped 
the  horse  to  one  McGaha,  taking  another 
horse  in  exchange.  When  the  trade  had  been 
consummated,  an  execution  against  the  plain- 
tiff's uncle  (the  agent)  was  levied  upon  the 
horse  in  dispute  while  in  I^IcGaha's  posses- 
sion, and  the  latter  immediately  demanded 
back  from  the  uncle  the  other  horse,  claim- 
ing that  he  had  represented  to  him  in  the 
trade  that  there  were  no  liens  or  incum- 
brances against  the  horse  and  that  the  levy 
of  the  execution  authorized  him  to  rescind. 
The  plaintifTs  uncle  explained  to  McGaha 
that,  while  he  had  traded  the  horse  in  his 
own  name,  It  really  belonged  to  the  plaintiff, 
and  that  therefore  the  representation  that  it 
was  free  from  incumbrances  was  In  fact  true, 
and  not  fraudulent;  consequently  he  and 
the  plaintiff  declined  to  allow  the  swap  to 
be  rescinded.  McGaha  brought  suit  against 
the  plaintiff's  agent  for  the  recovery  of  the 
other  horse,  and  the  action  seems  to  have 
been  pending  at  the  time  the  present  suit 
was  tried. 

We  think  it  perfectly  plain,  from  what  has 
been  stated  above,  that  the  plaintiff  had  no 
right  to  maintain  this  action.  According  to 
his  own  testimony,  as  well  as  that  of  his 
unde,  the  latter  had  traded  the  horse  by  the 
authority  of  the  former,  and  title  to  it  had 
passed  out  of  the  plaintiff  prior  to  the  in- 
stitution of  the  suit.    Legal  title  in  the  plain- 


tiff at  the  time  of  the  institution  of  the 
suit  is  a  sine  qua  non  in  an  action  of  trover. 
Under  the  facts  appearing  in  this  record, 
McGaha  might  have  maintained  the  action, 
but  not  the  plaintiff. 

So,  irrespective  of  all  other  questions  made 
in  the  record,  the  Judgment  must  be  revei-sed. 


(6  Oa.  App.  335) 
FINCH  V.  STATE.     (No.  1,856.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

Criminal  Law  (§  1172*)  —  Iixegal  Sale  — 

Evidence— Instructions. 

No  error  of  law  appeals,  and  the  evidence 
supports  the  verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3154-^169;  Dea  Dig.  § 
1172.*] 

(SyUabas  by  the  Court.) 

Error  from  City  Court  of  Statesboro;  J. 
F.  Brannen,  Judge. 

D.  C.  Finch  was  convicted  of  selling  liq- 
uor without  a  license,  and  brings  error.  Af- 
firmed. 

J.  J.  E.  Anderson  and  A.  M.  Deal,  for 
plaintiff  in  error.  Fred  T.  Lanier,  Sol.,  for 
the  State. 

HILL,  C.  J.  The  plaintiff  In  error  was 
convicted  of  a  violation  of  section  431  of 
the  Penal  Code  of  1895,  on  an  indictment 
found  at  the  April  term,  1908,  of  Bulloch 
superior  court.  This  section  makes  it  a 
penal  offense  to  sell  intoxicating  liquors 
without  a  license,  and  the  indictment  diarges 
that  the  defendant,  on  the  25th  day  of  De- 
cember, 1907,  in  said  county,  violated  the 
statute  by  selling  whisky  and  other  intoxica- 
ting liquors  to  one  Doll  Williams.  On  the 
trial  the  evidence  for  the  state  showed  that 
the  defendant  made  one  sale  of  one  pint 
of  whisky  to  Doll  Williams  on  the  25th  day 
of  December,  1907,  in  Bulloch  county.  The 
defendant  in  his  statement  to  the  Jury  de- 
nied that  he  had  sold  whisky  to  Williams,  or 
to  any  one  else,  on  said  date,  or  at  any  other 
time. 

The  act  of  1907  (Laws  1907,  p.  81)  prohibits 
the  sale  of  any  intoxicating  liquors  in  this 
state  after  January  1,  1908,  and  this  act  in 
effect  r^ealed  section  431  of  the  Penal  Code, 
upon  which  this  indictment  was  framed. 
The  court,  therefore,  charged  the  jury  as 
follows:  "I  charge  you  In  this  case  that  the 
Jury  has  a  right  in  the  trial  of  this  case  to 
go  back  two  years  prior  to  the  finding  of  this 
indictment,  and  find  the  time  the  sale  was 
made,  if  they  fiLnd  the  sale  was  made; 
♦  ♦  ♦  Now,  I  charge  you  that  any  time  of 
the  year  1908  is  not  included  in  that  two 
years.  You  cut  out  the  time  from  the  1st 
of  January,  1908,  until  the  finding  of  this 
indictment  here,  which  is  in  April.  So  go 
back  two  years  from  the  finding  of  the  in- 
dictment to  find  the  time,  in  case  you  find 


•For  otber  cases  see  same  topto  and  section  NUMBER  in  Deo.  &  Am.  Digs.  1M7  to  dafet^  *  Reporter  Indox«tf 


1004 


e4  SOUTHEASTERN  REPORTER. 


(Ga. 


a  sale  was  made."  This  charge  Is  excepted 
to,  on  the  ground  of  being  misleading  and 
incorrectly  stating  to  the  jury  that  they  were 
authorized  to  go  back  two  years  from  the 
date  of  the  indictment,  which  was  in  ef- 
fect telling  them  that  they  could  Include  in 
their  computation  the  time  Intervening  be^ 
tween  the  1st  day  of  January,  1908,  and  the 
finding  of  the  bill  In  April,  1908,  while  the 
law  under  which  the  indictment  was  fram- 
ed had  been  repealed  by  the  prohibition  act. 

We  think  the  charge  as  a  whole  did  not 
mislead  the  Jury,  but  correctly  Instructed 
them.  In  reference  to  the  statute  of  limita- 
tions, that  they  could  go  back  from  April, 
1908,  for  two  years.  In  their  computation 
of  the  time  in  which  the  indictment  could 
be  found  for  the  oflPense,  and  withdrew  from 
the  jury  any  consideration  of  the  period 
IntervenlDg  between  the  1st  of  January, 
1908,  and  April,  1908,  the  date  of  the  finding 
of  the  indictment  by  the  grand  Jury.  But, 
In  any  event,  the  charge  of  the  court  on  the 
statute  of  limitations  was  wholly  Immaterial. 
There  was  no  evidence  whatever  of  any  sale 
of  liquor  to  Doll  Williams  by  the  defendant, 
except  the  one  sale  on  December  25,  1907; 
no  evidence  of  any  sale  prior  to  this  time; 
no  evidence  whatever  of  any  sale  subsequent- 
ly to  that  date.  So  the  Jury  could  not  have 
based  their  verdict  on  a  sale  made  after 
the  general  prohibition  law  went  Into  efifect. 
The  charge  of  the  court  on  the  statute  of  lim- 
itations, under  the  facts  in  this  case,  was 
wholly  unnecessary,  and,  if  It  contained 
the  error  complained  of.  It  would  be  imma- 
terial and  harmless.  Harris  ▼.  State,  2  Ga. 
App.  410,  68  S.  E.  669. 

The  only  other  assignment  of  error  Is  an 
attack  made  on  the  judgment  of  the  court  In 
overruling  one  of  the  grounds  of  the  motion 
for  new  trial  which  challenged  the  impar- 
tiality of  one  of  the  Jurors;  and  this  ground 
counsel  for  plaintiff  In  error  expressly  stat- 
ed to  this  court  he  abandoned. 

Judgment  affirmed. 


<6  Ga.  App.  830) 

JUSTICE  r.  STATE.    (No.  1,853.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

Homicide  (§  257*)— Cbiminal  Law  (S  1165*) 
—  a8su0lt  with  intent  to  kill  —  evi- 
DENCE—HaBULESS  Ebbob. 

The  evidence  authorized  the  verdict  No 
error  of  law  so  serious  as  to  require  a  reversal 
appears  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec,  Dig.  S  257;*  Criminal  Law,  Cent  Dig. 
S  3088;   Dec  Dig.  fi  1165.  ♦] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

WUUam  Justice  was  convicted  of  shooting 
at  another,  and  brings  error.    Affirmed. 


M.  B.  Eubanks,  for  plaintiff  In  error.  J, 
W.  Bale,  Sol.  Gen.,  and  a  H.  Porter,  for  the 
State. 

POWELL,  J.  The  defendant,  William  Jus- 
tice, commonly  known  as  "Coot"  Justice,  was 
indicted  for  assault  with  Intent  to  murder, 
and  convicted  of  the  statutory  offense  of 
"shooting  'at  another."  According  to  the 
case  made  by  the  state  he  had  been  to  a 
"candy  pulling"  over  at  Mr.  Locklear*s  on  a 
moonshiny  night  in  October,  1907.  Miss  Hol- 
brooks,  the  prosecutrix,  was  also  there.  So 
were  her  brother,  Ira,  and  a  young  man' 
named  Davis.  Justice  left  the  candy  pulling 
first  Miss  Holbrooks,  her  brother,  and  Da- 
vis came  along  a  little  later.  As  they  got 
across  the  creek,  they  heard  a  fuss  behind 
them,  and  the  young  lady  said,  "Here  comes 
Coot."  As  Ira  and  Davis  looked  around 
they  recognized  him.  He  ran  down  the  creek 
in  the  direction  Holbrooks  and  his  sister  had 
to  go,  and  waited  near  Mr.  Burk's  barn. 
Here  Miss  Holbrooks  saw  him,  and  recogniz- 
ed him  again,  Just  as  he  was  In  the  act  of 
shooting.  Just  at  this  instant  some  one 
(Miss  Holbrooks  swore  positively  that  it 
was  the  defendant)  fired  into  the  party  with 
a  repeating  shotgun  loaded  with  large  bird 
shot  He  fired  several  times  in  rapid  succes- 
sion. He  put  40  or  50  shot  into  Mls8  Hol- 
brooks' back,  scattered  all  the  way  from  her 
head  to  her  heels.  Her  brother  Ira  received 
a  similar  load;  and  the  Davis  boy  was  not 
wholly  slighted,  for  he,  too,  had  some  shot  in 
his  back.  The  next  day  Dr.  Wicker  picked 
the  shot  out  of  Miss  Holbrooks'  back,  etc; 
but  he  left  a  few  in  her.  It  further  appears 
from  the  record  that  the  young  lady  exhibit- 
ed some  of  the  shot  to  the  jury.  The  de- 
fendant's testimony,  if  true,  made  out  an  ali- 
bi. Miss  Holbrooks,  among  other  things, 
testified  as  follows:  **I  heard  the  defendant, 
William  Justice,  say,  *!  will  kill  every  God 
damn  Holbrooks  by  name.'  When  he  said 
this  he  was  in  my  father's  house  at  home. 
He  said  this  about  a  month  before  the  shoot- 
ing, I  suppose." 

The  first  ground  of  the  amended  motion  for 
a  new  trial  complains  that  "the  court  refused 
to  allow  the  defendant  to  show  by  the  wit- 
ness Mollle  Holbrooks  that,  on  the  same  day 
that  she  testified  that  the  defendant  threat- 
ened to  kill  the  whole  Holbrooks  family,  her 
father  was  drunk  that  night,  and  that  de- 
fendant. Instead  of  trying  to  kill  him,  carried 
him  out  of  Rome  that  night  to  keep  him  from 
being  locked  up."  The  exception  Just  men- 
tioned is  the  only  one  of  the  several  assigned 
that  smacks  of  error.  The  others  belong  to 
that  class  denominated  by  Justice  Samuel 
Lumpkin  in  one  of  his  opinions  as  "pintees." 
We  are  Inclined  to  think  that  the  trial  Judge 
might  well  have  let  in  the  piroof  of  the  de- 
fendant's  generosity   to   the  father   of  the 


•For  other  eases  see  some  topio  and  section  NUMBER  in  Deo.  &  Am.  Dlga.  1907  to  date,  &  Reporter  Indexes 
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prosecutrix,  for  the  purpose  of  showing  that 
the  alleged  threat  was  mere  idle  talk,  of 
which  he  had  repented,  if,  Indeed,  the  threat 
was  made  before  the  transaction  with  the  fa- 
ther occurred.  See  Crumley  v.  State,  5  Ga. 
App.  231,  62  S.  B.  1005.  However,  so  far  as 
we  are  Informed,  the  threat  may  have  been 
made  after  the  defendant  brought  the  old 
man  home  that  night,  and  in  that  event  the 
previous  transaction  would  have  been  wholly 
irrelevant.  The  burden  being  on  the  plaln- 
tiflf  in  error  to  show  error,  we  cannot  grant 
him  a  new  trial  on  this  ground. 

As  one  of  the  reasons  why  he  should  be 
granted  a  new  trial,  the  plaintiff  in  error 
says  that  the  verdict  against  him  was  a  com- 
promise; that  he  was  either  guilty  of  assault 
with  intent  to  murder,  or  was  not  guilty  of 
anything.  We  think  that.  If  he  is  the  man 
who  took  one  of  these  automatic  repeating 
shotguns  (we  shall  not  rule  Judicially  that  to 
have  one  of  these  barbarous,  unsportsman- 
like guns  is  a  badge  of  malice  prepense, 
though  we  confess  to  some  personal  predilec- 
tion toward  classing  them  with  things  un- 
fair) and  fired  a  fusilade  of  shot  into  a  young 
lady's  back  as  she  was  returning  from  a 
candy  pulling,  he  Is  fortunate  in  escaping  the 
limit  of  the  law  for  the  higher  offense. 
However,  under  the  principle  announced  in 
Fallon's  Case,  5  Ga.  App.  659,  63  S.  E.  806, 
the  verdict  may  be  sustained  against  the  ob- 
jection that  it  is  a  compromise. 

Judgment  affirmed. 


(6  Ga.  App.  284) 

LINDSAY  v.  WEST  et  al.    (No.  1,648.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  Trespass  (§  76*)— Criminal  Trespass. 

There  is  a  misdemeanor  in  this  state  desig- 
nated by  Pen.  Code  1895,  §  219.  as  "trespass," 
and  therefore  a  warrant  allowing  that  the  ac- 
cused has  committed  that  offense  charges  him 
with  a  crime. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  S  76.*] 

2.  Malicious  Prosecution  (8  24*)— Proba- 
ble Cause— Evidence. 

The  action  of  a  magistrate  in  binding  over 
the  defendant  on  a  criminal  warrant  is  prima 
facie,  but  not  conclusive,  evidence  of  probable 
cause  in  a  subsequent  suit  brought  by  the  ac- 
cused against  the  prosecutor  for  malicious  prose- 
cution. 

[EM.  Note.— For  other  cases,  see  Malicious  Pros- 
ecution, Cent.  Dig.  S§  49-56;  Dec  Dig.  §  24.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  County; 
Harper  HamiltOD,  Judge. 

Action  by  R.  A.  Lindsay  against  A.  S. 
West  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

Seaborn  &  Barry  Wright,  for  plaintiff  in 
error.  M.  B.  Eubanks,  for  defendants  in  er- 
ror. 


POWELL,  J.  This  is  an  action  of  ma- 
licious prosecution.  The  plaintiff  alleges  chat 
the  defendant  caused  him  to  be  arrested  upon 
a  warrant  charging  him  with  the  offense  of 
"trespass*';  that  the  defendant  acted  ma- 
liciously and  without  probable  cause;  that 
the  plaintiff  was  carried  before  a  magistrat«d 
and  bound  over  to  the  city  court,  but  in  that 
court  the  prosecution  terminated  by  the  so- 
licitor general  entering  a  nolle  prosequi  upon 
the  accusation,  which  had  been  drawn  upon 
the  commitment  and  warrant.  The  court 
sustained  a  general  demurrer,  and  the  plain- 
tiff excepts. 

Two  reasons  are  assigned  by  the  defendant 
in  error  why  the  court  properly  sustained  the 
demurrer :  (1)  Because  the  petition  does  not 
show  that  there  was  any  prosecution,  for  that 
the  warrant  charged  no  crime,  there  being 
no  such  crime  as  "trespass** ;  and  (2)  because 
the  action  of  the  magistrate  in  binding  the 
defendant  over  to  the  city  court  is  conclu- 
sive evidence  of  probable  cause. 

1.  There  is  such  an  offense  in  our  law  as 
"trespass."  Our  Pen.  Code  1896,  S  219,  pro- 
vides: 'The  following  shall  be  deemed  and 
held  to  be  trespass  and  indictable,  to  wit" — 
and  here  follows  an  enumeration  of  acts. 

2.  The  rule  generally  recognized  by  the 
American  courts  is  that  the  binding  over  of 
the  defendant  by  a  magistrate  Is  prima  facie, 
but  not  conclusive,  evidence  of  probable 
cause.  Of  course,  in  those  states  where  the 
magistrate  has  the  power  to  settle  the  issue 
as  to  the  defendant's  guilt,  the  trial  before 
this  officer  would  have  the  same  effect  as  a 
trial  before  any  other  competent  tribunal. 
In  this  state,  however,  the  magistrate  has 
no  power  in  criminal  matters,  other  than  to 
make  a  mere  preliminary  inquiry.  The  ques- 
tion in  all  its  phases  is  so  fully  and  ably  dis- 
cussed in  the  case  of  Ross  v.  Hlzon,  46  Kan. 
550,  26  Pac.  955,  12  L.  R.  A.  760,  26  Am.  St 
Rep.  123,  and  in  the  note  appearing  at  the 
foot  of  the  case  as  reported  in  26  Am.  St. 
Rep.  123,  that  we  deem  it  unnecessary  to  dis- 
cuss the  question  further.  See,  also,  Bur- 
dick  on  Torts,  254;  Perkins  v.  Spaulding, 
182  Mass.  218,  65  N.  E.  72.  The  case  last 
cited  goes  to  the  extent  of  holding  that  even 
the  finding  of  a  bill  by  the  grand  jury  is 
not  prima  facie  evidence  of  probable  cause, 
but  is  a  circumstance  to  be  ponsidered  in  de- 
termining the  question. 

The  court  erred  In  sustaining  the  general 
demurrer. 
Judgment  reversed. 


(6  Ga.  ApiK  332) 
SCOTT  V.  STATE.    (No.  1,855.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

Landlord  and  Tenant  (8  333*)— Cboppers— 
Disposal  of  Crop— Criminal  Prosecution 
—•'Disposition." 

For  a   cropper  to  carry  a  portion  of  the 

crop  raised  by  him  from  one  county  to  another 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  &  Am.  Digs.  1^07  to  date.  &  Reporter  Indexes 
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in  this  ftate  U  not  a  disposition  of  it,  in  viola- 
tion of  section  680,  rPen.  Code  1895. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  (  333.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2119-2120.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

Sam  Scott  was  convicted  of  disposing  of  a 
part  of  his  crop  without  the  consent  of  the 
landlord,  and  brings  error.    Reversed. 

W.  A  James,  for  plaintiff  In  error.  J.  P. 
Brooke,  Sol.  Gen.,  and  J.  E.  Mozley,  for  the 
State. 

POWELL,  J.  The  defendant  was  convicted 
of  violating  section  680,  Pen.  Code  1895, 
which  provides  that  "any  cropper  who  shall 
sell  or  otherwise  dispose  of  any  part  of  the 
crop  grown  by  him,  without  the  consent  of 
the  landlord,  and  before  the  landlord  has 
received  his  part  of  the  entire  crop  and  pay- 
ment In  full  for  all  advances  made  to  the 
cropper  in  the  year  the  crop  was  raised,  to 
aid  in  making  it,  shall  be  guilty  of  a  mis- 
demeanor." The  proof  was  that  the  defend- 
ant, a  cropper  of  the  prosecutor,  had  turned 
over  to  the  landlord  a  part  of  the  crop,  and, 
while  a  dispute  was  pending  as  to  whether 
any  further  sum  was  due,  took  one  of  the 
bales  of  cotton,  which  he  had  raised,  and 
carried  it  from  the  premises  In  Cobb  coun- 
ty across  the  line  into  Douglas  county,  where 
he  then  lived,  and  where  he  still  holds  the 
cotton.  The  judge  charged  the  Jury. as  fol- 
lows: **If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  this  defendant, 
Sam  Scott,  was  the  cropper  of  the  prosecu- 
tor for  the  year  charged  in  the  bill  of  in- 
dictment, and  raised  a  crop  on  his  farm  as 
charged,  and  then  took  and  carried  one  bale 
of  the  cotton  thus  raised  out  of  Cobb  county, 
without  the  knowledge  or  consent  of  the 
prosecutor,  William  Hollerman,  and  before 
he  had  paid  the  prosecutor  all  he  owed  him 
for  supplies  or  advances  made  him  for  that 
year,  and  also  his  part  of  the  crop,  he  would 
be  guilty.  The  carrying  of  the  bale  of  cot- 
ton out  of  Cobb  county  would  be  such  a  sale 
or  disposition  of  the  cotton  that  the  courts 
of  this  county  would  have  jurisdiction  of  the 
crime  If  a  crime  was  committed."  This 
charge  was  given  In  connection  with  section 
680,  Pen.  Code  1895. 

We  think  that  the  instruction  just  quoted 
is  erroneous.  Certainly  to  take  property  from 
one  county  into  another  does  not  amount  to 
a  sale;  but  the  contention  of  the  state's 
counsel  is  that  the  transaction  is  covered  by 
the  words  "otherwise  dispose  of"  appearing 
In  the  statute  and  in  the  indictment  against 
the  defendant  Even  when  standing  alone, 
the  phrase  "dispose  of,"  when  used  In  a  crim- 
inal statute,  is  universally  held  by  the  courts 
to  Include  only  those  transactions  in  which 


there  has  been  a  transfer  by  the  defendant 
of  either  title  or  absolute  possession  of  the 
property,  or  else  some  such  disposition  of  it 
as  would  destroy  it  In  whole  or  In  part 
"  'Dispose  of  means  *to  alienate;  to  effectual- 
ly transfer.'"  United  States  v.  Hacker  (D. 
C.)  73  Fed.  292,  294.  It  covers  "all  such  alien- 
ations of  property  as  may  be  made  in  ways 
not  otherwise  covered  In  the  statute;  for 
example,  such  as  pledges,  pawns,  gifts,  bail- 
ments, and  other  transfers  and  alienations." 
Bullene  v.  Smith,  73  Mo.  151,  161.  "To  dis- 
pose or'  in  a  popular  sense  as  used  in  ref- 
erence to  property  means  to  part  with  a  right 
to  or  ownership  of  it;  in  other  words,  a 
change  of  property.  If  this  does  not  take 
place,  it  would  scarcely  be  said  the  property 
was  disposed  of."  Reynolds  v.  State,  73  Ala. 
3.  See,  also.  Franklin  v.  State,  12  Md.  246, 
248.  It  differs  in  meaning  from  the  word 
"secrete."  Pearre  v.  Hawkins,  62  Tex.  431 
437.  When  it  is  associated  in  the  context 
with  the  word  "sell,"  then  under  the  prin- 
ciple contained  in  the  legal  expression  "nos- 
citur  a  sociis"  its  meaning  takes  on  some  lim- 
itation from  the  association.  In  re  Carr,  16 
U.  I.  645,  19  Ati.  145,  27  Am.  St  Rep.  773; 
Phelps  V.  Harris,  101  U.  S.  370,  25  L.  Ed. 
855.  See,  also,  Hawxhurst  v.  Rathgeb,  IIU 
Cal.  531,  533,  51  Pac.  846,  63  Am.  St  Rep. 
142.  Where  the  expression  is  "sell  or  other- 
wise dispose  of,"  the  other  disposition  must 
be  somewhat  In  the  nature  of  a  sale.  It  does 
not  include  a  mere  removal  of  the  property. 
Roberson  v.  State,  8  Tex.  App.  502,  503.  In 
a  statute  prohibiting  "the  selling,  giving 
away,  or  otherwise  disposing  of"  certain  prop- 
erty under  certain  conditions,  the  expression 
"otherwise  dispose  of,"  in  the  absence  of 
any  expression  of  a  legislative  intent  other- 
wise, must  be  construed  to  apply  only  to  such 
a  disposition  as  a  sale  or  gift.  Roberson  v. 
State,  100  Ala.  37,  14  South.  554.  Our  lo- 
cal case  of  Conley  v.  State,  85  Ga.  348,  11  S. 
E.  659,  is  somewhat  in  point,  though  prob- 
ably distinguishable  by  reason  of  the  fact 
that  the  words  as  they  appear  in  the  body  of 
the  statute  are  limited  in  meaning  by  the 
courts  in  order  that  the  body  of  the  law  may 
conform  to  the  title.  We  see  no  reason  why 
to  move  property  across  a  county  line  would 
be  any  more  criminal  than  to  move  It  across 
a  public  road,  or  from  one  place  to  another 
within  the  same  county.  It  might  be  that 
for  a  cropper  to  move  any  part  of  the  farm 
products  across  the  state  line  would  be  to 
dispose  of  It,  as  that  would  be  a  material  in 
terference  with  the  landlord's  constructive 
possession,  in  that  it  would  destroy  his  right 
to  resort  to  those  remedies  which  are  pro- 
vided by  the  laws  of  this  state  for  the  main- 
tenance of  his  peculiar  and  superior  rlghte 
in  the  property;  but  to  move  it  from  one 
county  to  another  has  no  such  effect 
Judgment  reversed. 
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(6  Oa.  App.  809 

GnORGIA   SOUTHERN   ft   P.   RY.   CO.   r. 
OLIVER.    (No.  1,G34.) 

(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

L  Justices  of  the  Peace  (§  91*)— AcnoNs— 
Pleading — Sufpioienct. 

In  a  suit  in  a  justice's  court  for  the  kiil- 
bug  of  live  stock  through  the  negligence  of  the 
employ^  of  a  railroad  company  in  the  opera- 
tion of  its  trains,  it  is  not  necessary  that  the 
plaintiff  should  set  out  the  particular  acts  of 
negligence.  The  strictness  of  pleading  required 
in  superior  and  city  courts  does  not  pertain  to 
justice's  courts.  Ga.  So.  &  Fla.  Ry.  Co.  v.  Bar- 
field,  1  Ga.  App.  203,  58  S.  E.  236;  Southern 
Railway  Co.  v.  Oliver,  1  Ga.  App.  734,  58  S. 
EI  244;     Southern   Express  Co.  v.   Briggs,   1 


Ga.  App.  294,  57  S.  E.  1066;  Hendrix  v.  El 
liott,  2  Ga.  App.  301,  58  S.  E.  495;  Patter- 
son y.  Sams,  2  Ga.  App.  755,  59  S.  E.  18 : 
Jackson  v.  Brothers  and  Sisters  of  Promise.  2 
Ga.  App.  761,  59  S.  E.  11 ;  Seaboard  Air  Une 
Ry.  v.  Smith;  3  Ga.  App.  644,  60  S.  E.  353; 
Central  of  Ga.  Ry.  Co.  v.  Crapps,  4  Ga.  App. 
550,  61  S.  E.  1126. 

[Ed,  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  307-323;  Dec  Dig. 
I  91.*] 

2.  Sufficiency  of  Evidence. 

The  testimony  in  support  of  the  plaintiff* s 
recovery,  while  not  wholly  satisfactory,  was 
nevertheless  legally  sufficient  to  authorize  the 
judge  of  the  superior  court  in  his  discretion  to 
refuse  to  set  aside  the  verdict  of  the  jury  in  the 
Justice  court  on  the  pure  issue  of  fact  involved. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tift  County; 
R.  G.  Mitchell,  Judge. 

Action  by  N.  L.  Oliver  against  the  Georgia 
Southern  &  Florida  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Fulwood  ft  Murray,  for  plaintiff  in  error. 
Jag.  H.  Price,  for  defendant  in  error. 

POWELL,  J.    Affirmed. 


(6  Oa.  App.  814) 

COTTLE  V.  WADE  et  aL    (No.  1,651.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

L  Pabtisb  (5  96*)— Mibjoindbbt—Waiveb. 

One  who  has  filed  a  claim  to  the  levy  of 
a  Hen  foreclosure  cannot  successfully  urge  the 
point  that  the  verdict  finding  the  property  sub- 
ject is  illegal  because  there  was  a  misjoinder  of 
parties  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  «  173;  Dec.  Dig.  «  96,»1 

2.  Suffioienot  of  Evidence. 

There  was  sufiicient  evidence  to  justify  the 
jury  in  finding  that  the  claimant  bought  the 
property  with  notice,  either  actual  or  construct- 
ive, of  the  lien  of  the  plaintiffs. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tift  County; 
B.  G.  Mitchell,  Judge. 

C!laim  proceedings  against  the  levy  of  a 
lien  foreclosure  between  W.  E.  Cottle  and 
James  Wade  and  others.  From  the  Judgment, 
Cottle  brings  error.   Affirmed. 


J.  B.  Murrow  and  J.  J.  Murray,  for  plain- 
tiff in  error.  W.  J.  Wallace,  for  defendants 
in  error. 

POWELL^  J.     Judgment  affirmed. 

(6  Qa.  App.  286) 
IL  B.  OLIVER  CO.  v.  SMITH.    (No.  1,556.) 
(Court  of  Appeals  of  C^rgia.    Juno  15,  1909.) 

1.  Appeal   and    Errob    (§    564*)— Review- 
Piling  Bill  op  Exceptions. 

Rulings  occurring  upon  a  trial  cannot  be 
complained  of  in  a  hill  of  exceptions  filed  more 
than  30  days  after  the  expiration  of  the  term 
at  which  the  trial  was  had,  unless  exceptions 
pendente  lite  have  been  duly  preserved. 

[Ed.  Note.— For  other  cases,-  see  Appeal  and 
Error,  Dec  Dig.  fi  564.*] 

2.  New  Tbial  (S  71*)— Gboundb— CJonfliot- 

INQ  Evidence. 

There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial  based  on  the  general  grounds 
alone,  since  the  evidence,  though  conflicting,  was 
sufficient  to  authorize  the  verdict. 

[Ed."  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  144,  145;   Dec  Dig.  (  71.*1 

(Syllabus  by  the  Court.) 

Error  from  City  Conrt  of  Statesboro;  J. 
F.  Brannen,  Judge. 

Action  between  the  B.  B.  Oliver  Company 
and  B.  E.  Smith.  From  the  judgment  the 
Oliver  Company  brings  error.    AfiSrmed. 

Brannen  &  Booth,  for  plaintiff  in  error.  H 
B.  Strange,  for  defendant  In  error. 

POWELL,  J.    Judgment  afflrmed. 

(6  Qa.  App.  338) 
FINCH  T.  STATE.    (No.  1,858.) 
(Court  of  Appeals  of  Georgia.    June  16,  1909.) 

1.  Intoxicating  Liquobs  (S  146*)— Illegal 
Sale. 

"A  sale  on  credit  is  a  complete  sale." 
Therefore  a  sale  of  whiskv  In  this  state  since 
January  1,  1908,  whether  for  cash  or  on  credit, 
or  whether  subsequently  paid  for  or  not,  con- 
stitutes a  violation  of  law.  Acts  1907,  p.  81; 
Civ.  Code  1895,  S  3526;  Lupo  v.  State,  118  Ga. 
759.  45  S.  E.  (K)2;  Cook  v.  State,  124  Ga.  653,' 
53  &.  E.  104. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  146.*] 

2.  Intoxicating  Liquobs  (§f  219,  228*)^Il- 

LBOAL   SaLE--IdENTITT  OF   PURCHASBB. 

It  is  not  necessary,  in  an  indictment  for 
the  illegal  sale  of  intoxicating  liquors,  to  name 
specifically  the  person  to  whom  the  sale  was 
made;  but,  if  the  indictment  does  name  snch 
person,  testimony  that  a  sale  was  made  to  any 
other  person  would  be  irrelevant  and  inadmis- 
sible, unless  the  person  to  whom  the  liquor  was 
sold  was  acting  for  the  person  named  In  the  in- 
dictment  as  making  the  purchase,  and  that  fact 
was  known  to  the  defendant  when  he  niade  the 
sale.  Williams  v.  State,  89  Ga.  483,  15  S.  E. 
552;   Carter  v.  State,  68  Ga.  826. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  287-239,  274 ;  Dec.  Dig. 
M  219,  223.*] 

3.  Review  of  Evidence. 

In  view  of  the  unsatisfactory  cbaracter  of 
the  evidence,  the  error  committed  in  the  admis- 
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sion  of  the  irrelevant  testimony  indicated  in  the 
■econd  headnote  was  presomptively  prejadicial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Statesboro. 
W.  S.  Finch  was  convicted  of  an  illegal 
sale  of  liquor,  and  brings  error.    Reversed. 

Strange  &  Cobb  and  J.  J.  E.  Anderson,  for 
plaintiff  In  error.  Fred  T.  Lanier,  Sol.,  for 
the  State. 

HILL,  0.  J.    Judgment  reversed. 


(6  Qa.  App.  Ml) 
OXFORD  KNITTING  MILLS  r.  WOOL- 
DRIDGE.    (No.  1,622.) 

(Court  of  Appeals  of  Oeorgia.    June  15,  1909.) 

1.  SAI.E8  (S  442*)— Breach  of  Wabbanty— 
Measube  of  Damages. 

When  there  is  a  sale  of  goods  with  a  war- 
ranty of  quality  and  a  delivery  and  acceptance 
by  the  buyer,  if  the  goods  prove  not  to  corres- 
pond with  the  warranty  the  measure  of  dam- 
ages is  the  difEerence  between  the  contract  price 
and  the  actual  value  of  the  goods  when  and 
where  delivered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1284-1301;    Dec.  Dig.  fi  442.*] 

2.  Review. 

No  error  of  law  appears,  and  the  verdict  is 
fully  supported  by  the  evidence 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pike  County; 
E.  J.  Reagan,  Judge. 

Action  by  J.  R.  Wooldrldge  against  the 
Oxford  Knitting  Mills.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

E.  C.  Armlstead,  for  plaintiff  In  error.  A. 
A.  Murphy,  for  defendant  in  error. 

HILL,  C.  J.  Wooldridge  sued  the  Oxford 
Knitting  Mills  in  a  Justice  court  on  account 
to  recover  the  contract  price  of  a  car  load 
of  steam  coal.  The  defense  relied  upon  was 
total  failure  of  consideration,  in  that  the 
coal  was  expressly  warranted  as  a  steam  coal 
of  first  quality,  when  in  fact  it  was  not  steam 
coal  and  could  not  be  used  for  the  purpose 
of  generating  steam.  A  judgment  was  ren- 
dered for  the  plaintiff,  and,  on  appeal  to  a 
jury  in  the  superior  court,  a  verdict  was 
found  for  the  plaintiff  for  the  full  amount 
sued  for.  The  evidence  showed  that  the  coal 
was  warranted  by  the  plaintiff  as  a  first  class 
quality  of  steam  coal.  There  was  conflict  in 
the  evidence  as  to  a  breach  of  this  war- 


ranty, and  the  jury  solved  the  conflict  in  fa- 
vor of  the  plaintiff. 

Only  one  error  of  law  is  complained  of. 
In  support  of  its  plea  the  defendant  offered 
to  prove  that  it  had  lost  $15  per  day  In  wages 
paid  to  its  hands  while  waiting  for  steam  to 
be  sufliciently  generated  by  the  use  of  the 
coal  in  question  to  operate  the  mill,  and  that 
this  delay  continued  for  four  days;  and  also 
offered  to  prove  the  loss  of  $10  per  day  for 
four  hours  each  day  as  lost  Interest  on  the 
money  invested  In  the  mill.  The  court  ex- 
cluded thlis  testimony,  and  this  ruling  consti- 
tutes the  error  of  law  assigned.  We  think 
it  clear  that  the  court  did  right  in  excluding 
the  testimony.  Certainly  the  damages  here 
attempted  to  be  recovered  by  the  defendant 
by  way  of  recoupment  could  not  be  said  to 
have  been  within  the  contemplation  of  the 
parties  to  the  contract,  and  only  such  dam- 
ages would  be  recoverable.  Civ.  Code  1895,  § 
3799.  Besides,  the  defendant  accepted  and 
used  the  coal.  If  it  was  in  fact  an  Inferior 
quality  of  coal,  and  there  was  a  breach  of  the 
express  warranty  on  this  subject,  It  was  enti- 
tled, on  proper  proof,  to  an  abatement  in  the 
price  of  the  coal,  and  this  abatement  would 
be  determined  by  the  difference  in  the  agreed 
price  of  the  coal  and  its  actual  value  when 
used,  as  decreased  by  its  defective  quality. 
Atkins  V.  Cobb,  56  Ga.  86;  Florence  v.  Pat- 
tlllo,  105  (5a.  581,  32  S.  E.  642;  Clark  &  Co. 
V.  Neufvilie,  46  Ga.  26.  In  this  latter  case 
it  was  held  by  the  Supreme  Court  that,  where 
there  is  a  sale  of  goods  with  a  warranty  of 
quality  and  a  delivery  and  acceptance  by  the 
buyer,  and  the  goods  prove  not  to  correspond 
with  the  warranty,  and  there  is  no  fraud  by 
the  seller,  the  measure  of  damages  is  the 
difference  between  the  price  paid  and  the 
value  of  the  goods  as  they  actually  were  at 
the  time  and  place  of  sale  and  delivery. 
There  was  no  proof  offered  as  to  the  actual 
value  of  the  coal.  The  defendant  could  have 
rejected  the  coal  entirely  as  worthless,  if 
such  had  been  the  fact,  and  refused  to  pay 
for  it  on  that  ground.  Having  received  and 
used  it,  the  defendant  would  only  have  been 
entitled  to  a  reduction  from  the  contract 
price  to  the  actual  value  of  the  coal  when 
used.  There  was  no  evidence  offered  by 
which  the  jury  could  determine  the  damages 
to  the  defendant  arising  from  any  partial 
failure  of  consideration.  The  verdict,  under 
the  law,  was  demanded. 

Judgment  affirmed. 


•For  other  cases  see  sanM  topic  ajid  section  NUMBER  In  Dec.  ft  Aul  Digs.  1907  to  dat«.  ft  Reportsr  Ind«zss 
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(83  8.  C.  58) 
McCLINTOCK  t.  CHARLESTON  ft  W. 
C.  RY.  CO.  (two  cases). 

(Sapreme  Court  of  South  Carolina.     June  IfL 
1909.) 

1.  Appeal  and  Ebbob  (|  1056*)  —  Review  — 
Habmless  ESbbob— Exclusion  of  Evidence. 

In  an  action  for  the  destruction  of  a  house 
near  defendant's  right  of  way  claimed  to  have 
been  caused  by  sparks  from  its  engine,  error  in 
excluding  evidence  whether  the  house  ever  caught 
fire  from  trains  before  was  harmless  to  plain- 
tiff; it  being  evident  that  a  house  near  the  track 
might  be  fired  from  a  passing  locomotive,  which 
the  jury  as  men  of  common  sense  should  be 
presumed  to  know,  and  the  fact  sought  to  be 
shown  not  being  the  main  issue. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec,  Dig.  |  1056.*] 

2.  Appeal  and  Ebbob  (§  1056*)— Review— 
Habmless  B^bbob— Exclusion  of  Evidence. 

In  an  action  for  damages  for  the  destruc^ 
tion  of  a  house  near  defendant's  right  of  way 
by  fire  claimed  to  have  been  negligently  com- 
municated from  its  locomotives,  the  exclusion  of 
evidence  whether  the  house  had  ever  caught  fire 
from  a  train  before,  offered  to  show  negligence, 
was  not  reversible  where  plaintiff  withdrew  his 
allegations  of  negligence,  and  relied  upon  the 
statutory  remedy  provided  by  Civ.  Code  1902, 
I  2135,  making  railroads  liable  in  damages  for 
buildings  injured  by  fire  communicated  from 
their  engines. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
ETrror,  Dec.  Dig.  S  1056.*] 

8.  Appeal   and    Ebbob    (J   970*)— Review— 

DlSCBETION  OF  TbIAL  COUBT— ADMISSION  OF 

Evidence. 

The  relevancy  of  testimony  beinr  largely 
in  the  discretion  of  the  trial  court  will  not  be 
reviewed  in  the  absence  of  an  abuse  thereof. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  8849 ;  Dec  Dig,  §  970.*] 

4.  Railboads  (S  481*)  —  Fibes  —  Evidence  — 

DlSCBETION   OF  CJOUBT. 

In  an  action  for  the  destruction  by  fire  of  a 
house  near  defendant's  tracks,  the  exclusion  of 
evidence  whether  the  house  had  caught  fire  from 
a  train  before,  offered  to  show  the  cause  of  the 
fire  and  negligent  operation  of  the  trains,  was 
not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  S  481.*]  . 

6.  Tbial  (8  84*)— Admission  of  Bvidenob— 

Objections— Scope. 

In  an  action  for  the  destruction  by  fire  of 
property  near  defendant's  right  of  way,  a  train 
register  offered  to  prove  entries  made  therein 
by  the  witness  as  to  the  time  of  the  arrival  of 
trains  was  properly  admitted,  where  defendant 
only  objected  to  its  admissibility  to  prove  entries 
made  by  others  than  the  witness. 

{Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  fi  84.*] 

6.  Tbial  (§  56*)  —  Reception  of  Bvidenob  — 

Cumulative  Testimony. 

Cumulative  testimony  is  properly  excluded 
In  the  discretion  of  the  trial  court. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  181,  132;  Dec  IMir.  (  56.*] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Laurens  Cottnty, 

Action  by  W.  A.  Mcdintock  against  the 
diarlestoQ  &  Western  Carolina  Railway 
Company  and  W.  E.  McCllntock  against  the 
Charleston  &  Western  Carolina  Railway  Com- 


pany.    From  a  Judgment  for  defendant  1a 
each  case,  plaintiffs  appeal.    AflSrmed. 

Dial  &  Todd,  for  appellants.  S.  J.  Simpson 
and  Simpson,  Cooper  &  Babb,  for  respond- 
ent 

GARY,  A.  J.  These  two  actions  are  sepa- 
rate and  distinct,  but  by  consent  were  tried 
together.  The  plaintiffs  seek  to  recover  dam- 
ages for  the  loss  of  their  property  alleged  to 
have  been  caused  by  fire  communicated  from 
a  locomotive  engine  of  the  defendant,  or 
originating  within  the  limits  of  defendant's 
right  of  way.  The  fire  is  alleged  to  have 
occurred  on  the  21st  of  May,  1906.  The 
plaintiff  W.  A.  McCllntock,  claiming  to  be 
the  owner  of  the  house  which  was  destroyed, 
seeks  to  recover  as  his  damages  the  value  of 
the  same,  while  the  other  plaintiff,  the  oc- 
cupant of  the  house  at  the  time  of  the  fire, 
sues  to  recover  the  loss  of  his  household 
goods  and  other  personal  property.  The 
Jury  rendered  a  verdict  In  each  case  in  favor 
of  the  defendant,  and  the  plaintiffs  appealed. 

The  first  exception  Is  as  follows:  "Be- 
cause his  honor  erred.  It  Is  submitted.  In  not 
allowing  the  plaintiff  W.  A.  McCllntock  to 
answer  the  following  question:  *Do  you 
know  whether  this  house  ever  caught  from 
a  train  before?'  and  In  holding  that  It  was 
irrelevant.  His  honor  should  have  held  that 
this  question  was  competent,  relevant,  and 
material  as  bearing  upon  the  issue  of  the 
cause  of  the  fire,  and  as  tending  to  prove 
the  possibility  and  a  consequent  probability 
that  some  locomotive  of  the  defendant  caus- 
ed the  fire,  and  also  as  bearing  upon  the 
question  of  negligence,  either  In  the  opera- 
tion, managem^it,  or  construction  of  defend- 
ant's engines."  This  question  arose  as  fol- 
lows during  the  examination  of  a  witness 
for  the  plaintiffs:  *'Q.  Do  you  know,  whether 
this  house  ever  caught  from  a  train  before? 
Mr.  Babb:  We  object  to  what  may  have  oc- 
curred before  this.  The  Court:  How  is  that 
relevant?  Mr.  Todd:  In  one  of  these  cases 
under  this  section,  evidence  of  previous  fires 
from  locomotive  engines  was  received  and 
was  held  competent  I  don't  recall  the  name 
of  that  case,  but  I  think  I  can  get  It  I 
asked  the  witness  If  he  knew  of  his  own 
knowledge  that  this  house  had  ever  caught 
from  passing  locomotives  previous  to  this 
time.  The  Court:  I  don't  think  that  would 
be  relevant"  The  ground  upon  which  the 
testimony  was  held  to  be  Inadmissible  was 
that  It  was  Irrelevant  It  Is  a  self-evident 
fact  that  It  Is  within  the  range  of  possibility 
for  sparks  from  an  engine  to  set  on  fire  a 
house  near  the  track.  We  must  assume  that 
Jurors  are  men  of  common  sense,  and  con- 
versant  with  the  ordinary  and  well-known 
laws  of  nature.  So  that  even  conceding  that 
the  testimony  was  admissible.  It  has  not  been 
made  to  appear  that  Its  rejection  was  preju- 


'For  other  casea  aee  same  topic  and  section  NUMBER  in  Deo.  ft  Am.  Digs.  1907  to  date,  &  Roportor  Indexei 
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entries  made  by  the  witness  himself;  but 
the  sole  ^ound  of  his  objection  was  that  it 
was  not  admissible  to  prove'  other  entries, 
and  his  honor,  the  presiding  Judge,  so  mled. 
As  it  was  not  offered  in  evidence  to  prove 
entries  made  by  others,  this  exception  can- 
not be  sustained* 

The  third  exception  is  as  follows:  *'Be- 
cause  his  honor  erred,  it  Is  submitted,  in  re- 
fusing to  allow  the  plaintiffs  to  examine  the 
witness  John  H.  Powers  In  reply  as  to  the 
time  trains  passed  Ora  on  the  night  of  the 
fire.  This  was  error  because  It  denied  to 
plaintiffs  the  right  to  bring  out  all  the  facts 
for  the  consideration  of  the  Jury,  and  audi 
testimony  as  plaintiffs  attempted  to  bring 
out  was  directly  In  reply  to  and  contradic- 
tory of  the  testimony  of  several  witnesses  for 
defendant,  and  was  therefore  competent  and 
important,  and  by  being  thus  shut  off  plain- 
tiffs' cases  were  prejudiced."  The  ruling  of 
his  honor,  the  circuit  Judge^  in  excluding  the 
cumulative  testimony,  is  sustained  by  the 
case  of  Weaver  v.  Whllden,  83  S.  a  190,  11 
S.  E.  686.    This  exception  Is  also  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


dldal  to  the  rights  of  the  appellant,  especial- 
ly since  the  testimony  shows  that  this  fact 
was  not  the  main  Issue  in  the  controversy. 
In  so  far  as  the  exception  raises  the  question 
of  the  relevancy  of  the  testimony  upon  the 
issue  of  negligence,  it  must  be  overruled  for 
the  additional  reason  that  the  allegations  of 
negligence  and  willfulness  were  withdrawn, 
and  the  plaintiffs  relied  solely  upon  the  stat- 
utory remedy  provided  in  section  2136  of  the 
Code  of  Laws  of  1902.  Furthermore,  the 
question  as  to  the  relevancy  of  testimony 
lies  in  large  measure  within  the  discretion 
of  the  presiding  Judge,  and  his  ruling  is  not 
the  subject  of  appeal  unless  there  has  been 
an  abuse  of  discretion,  which  does  not  ap- 
pear in  this  case.  This  exception  is  over- 
ruled. 

The  second  exertion  is  as  follows:  "Be- 
cause his  honor  erred,  It  is  submitted,  in  al- 
lowing the  defendant,  over  the  objection  of 
the  plaintiffs,  to  Introduce  in  evidence  by 
the  witness  C  H.  Gasque  the  book  known 
as  train  register.  This  was  error  because  it 
was  proving  negatively  what  could  not  be 
proven  positively,  and  because  said  book  was 
a  mere  memorandum  or  record  made  and 
kept  by  the  defendant,  and  its  servants  or 
agents,  for  its  convenience  and  information 
solely,  and  was  therefore  not  competent  or 
relevant  against  these  plaintiffs,  and  also 
because  the  absence  of  any  entries  of  the 
arrival  of  trains  arriving  after  the  arrival 
of  Verdery's  train  was  not  competent  or  rel- 
evant evidence  to  show  that  no  trains  in 
fact  arrived ;  whereas,  his  honor  should  have 
so  held,  and  should  have  excluded  the  book." 
The  question  arose  as  follows  during  the 
examination  of  a  witness  for  the  defendant: 
"Mr.  Babb:  We  offer  that  book  in  evidence 
to  show  the  time  of  the  arrival  and  depar- 
ture of  trains  on  May  21st  and  22d  of  1906. 
Mr.  Todd:  We  object.  We  think  that  book, 
so  far  as  it  shows  any  entries  made  by  the 
witness,  might  be  competent  The  Court: 
Yes,  sir.  Mr.  Babb,  only  those  books  are 
evidence,  and  they  are  only  evidence  when 
the  entiT  lu  them  is  proven.  This  book  is 
evidence  of  the  entry  where  the  witness  who 
makes  the  entry  testifies  to  it  Mr.  Babb 
We  wish  to  introduce,  then,  the  record  for 
May  21,  1906,  to  show  that  no  entry  was 
made  subsequent  to  this  one,  testified  to  by 
the  witness.  The  Court:  You  want  to  show 
there  is  no  entry  there?  Mr.  Babb:  No  en- 
try kt  all.  The  Court:  Very  well.  You  can 
show  that  Mr.  Babb:  That  is  the  purpose 
for  which  we  wish  to  Introduce  it  to  show 
there  is  no  entry.  Mr.  Todd:  We  object  to 
any  further  entry  on  that  day  made  by  any 
other  person  except  this  witness.  The  Court: 
I  rule  that  out  Mr.  Babb:  All  we  want  to 
show  Is  that  there  was  no  other  entries  on 
that  day  after  that  ona  The  Court:  Yes, 
sir."  The  plaintiff  did  not  object  to  the  in- 
troduction of  the  book  in  evidence  to  prove 

•For  other  caMt  m«  lame  topie  and  secUon  NUMBKB  la  Dm.  *  Am,  Digi.  1M7  to  data,  ft  Raporlor  Indozai 


(8S  8.  C.  62) 
LAUOHIilN  et  al.  v.  SOUTHERN  PUBLIC 
SERVICB   CORPOEATION  et  aL 
LAUGHLIN  V.  SAME. 

(Supreme  Court  of  South  Carolina.    June  16, 
1909.) 

1.  COBFOBATIONS   (f  482»)— ACTS  OF  OSTKIfSI- 
BLB    AGEWT— RATIFIOATIOW— BVIDINCl— Ad- 

lassiBiLrrr. 

In  an  action  against  a  public  service  cor- 
poration and  a  light  and  power  company  for 
injuries  by  contact  with  an  electric  wire,  re- 
ceipted bills,  dated  in  the  name  of  the  light 
ana  power  company  aa  ^ent  for  the  other  de- 
fendant, signed  by  it  as  agent,  were  properly 
admitted  to  show  that  the  public  service  coi^ 
poration  acquiesced  In  the  statements  contain- 
ed in  the  receipts,  and  held  itself  out  aa  the 
principal,  when  considered  In  connection  with 
testlmoay  that  defendants  used  the  same  office 
and  had  the  same  officers  and  employ^  as 
the  only  reasonable  inference  to  be  drawn  from 
these  facts  is  that  the  public  service  corpora- 
tion had  notice  that  it  was  being  held  out  aa 
principal,  and  the  testimony  was  competent  as 
a  link  in  establiahing  ratification  of  the  acts 
of  its  ostensible  agent. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  S  432.*] 

2.  Appeal  and  Bbbob  (|  10gl»)— Fabiitjcss 

ESBOB— EVIDBNOB. 

An  exception  to  the  admission  of  testi- 
mony cannot  be  sustained  on  appeal,  where 
similar  testimony  was  Introduced  without  ob- 
jection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4161-4^70;  Dec  Dig.  I 
1051.^] 

3.  Tbial  (t  145*)— Taktko  Casb  wnou  Jubt— 
Pabtioulab  Issxjxb., 

The  fact  that  on  the  issue  of  wantonnesa 
willfulness,  or  negligence  there  was  contradic- 
tory testimony  on  the  part  of  defendants  ia 
not  to  be  considered  by  the  Supreme  Court  in 
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detemlning  whether  the  issue  as  to  plaintiffs' 
right  to  punitive  damages  should  be  withdrawn 
from  the  jury. 

[Ed.  Kote.— For  other  ^ases,  see  Trial,  Dec. 
Dig.  §  145.*3 

i.  (Blectbicitt  (S  19*)— Contact  with  Wibb 
—  Action  fob  Injtjbiss  —  Question  fob 

JCBT. 

In  an  action  for  injuries  by  coming  in  con- 
tact with  an  electric  wire,  evidence  held  suffi- 
cient to  go  to  the  jurr  on  the  question  of  a 
reckless  disregard  of  the  rights  of  the  public, 
warranting  punitive   damages. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  §  19*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  Charles  G.  Dantzler, 
Judge. 

Actions  by  Maud  Laughlln  and  another 
against  the  Southern  Public  Service  Corpora- 
tion and  another,  and  by  Lawrence  Edward 
Laughlin,  by  guardian  ad  litem,  against  the 
same  defendants.  The  actions  were  consoli- 
dated, and  from  a  Judgment  In  favor  of  plain- 
tiffs, defendants  appeal.    Affirmed. 

Mordecal  &  Gadsden,  Rutledge  &  Hagood, 
and  J.  P.  McNeill,  for  appellants.  Shlpp  & 
Baker  and  WlUcox  &  Wlllcox,  for  respon- 
denta 


GARY,  A.  J.  On  the  19th  of  August,  1907. 
the  plaintiffs,  Maud  Laughlin  and  her  son, 
Lawrence  B.  Laughlin,  were  both  burned  by 
coming  in  contact  with  an  electric  wire, 
which  had  fallen  ftom  a  pole  near  the  inter- 
section of  two  streets  in  the  city  of  Florence. 
The  wires  were  those  through  which  ran 
the  electric  current  which  furnished  light  to 
the  city.  Subsequently  these  actions  were 
brought  by  Mrs.  Laughlin  and  her  husband 
In  one  case,  and  Lawrence  E.  Laughlin  by 
his  guardian  ad  litem  in  the  other  case, 
against  the  Southern  Public  Service  Corpora- 
tion and  Florence  Light  &  Power  Company, 
to  recover  damages  for  the  Injuries  so  sus- 
tained. The  allegations  In  each  case  which 
are  material  to  the  points  involved  in  this 
appeal  are  as  follows:  **That  at  the  times 
hereinafter  mentioned  the  defendants  owned 
and  operated,  in  the  city  of  Florence,  county 
of  Florence,  and  state  of  South  Carolina,  an 
electric  plant,  and  were  engaged  in  the  busi- 
ness of  furnishing  and  supplying  electric 
lights  and  an  electric  power  to  the  city  of 
Florence,  and  to  divers  persons  residing  in 
said  city,  and  the  plaintiffs  allege,  on  infor- 
mation and  belief,  that  the  defendant  Flor- 
ence Light  &  Power  Company  owned  the  said 
electric  plant  at  said  times,  and  was  opera- 
ting and  maintaining  the  same  for  the  use  and 
benefit  of  its  codefendant,  the  Southern  Pub- 
lic Service  Corporation,  as  its  agent,  and  un- 
der its  control.*'  The  allegations  of  negligence 
.are  against  the  defendants  Jointly.  The  an- 
swers of  the  defendants  were  general  denials. 
By  consent  the  actions  were  consolidated  and 
tried  together,  resulting  in  a  Terdlct  for  the 


mother  in  the  sum  of  $17,000,  and  for  the  son 
In  the  sum  of  $8,000. 

The  defendant  appealed  upon  exceptions, 
the  first  of  which  is  as  follows:  "Because 
the  presiding  Judge  erred  in  admitting  In  evi- 
dence, against  the  objections  of  the  d.efend- 
ant's  attorneys,  upon  the  examination  of  the 
witness  George  W.  Laughlin,  the  receipt  for 
electric  light  bill,  $1.80.  dated  August  15, 
1907 ;  the  error  assigned  being  that  receipt  was 
irrelevant  upon  the  Issue  as  to  whether  the 
Florence  Light  &  Power  Company  owned  the 
electric  plant,  and  was  operating  it  for  the 
benefit  of  Its  codefendant,  the  Southern  Pub- 
lic Service  Corporation."  The  record  shows 
that  the  plaintiffs  Introduced  in  evidence  sev- 
en receipted  bills,  headed  "To  Florence  Light 
and  Power  Company,  Agent  for  the  Southern 
Public  Service  Corporation  Dr.,"  and  signed: 
"Received  payment  Florence  Light  &  Power 
Company,  Agent  by ,*'  These  receipt- 
ed bills  bore  date  April  1,  1907,  August  1, 
1907,  August  15,  1907,  November  2,  1907, 
December  2,  1907,  January  2,  1908,  and  Jan- 
uary 28,  1908.  Even  conceding  that  the  said 
testimony  was  not  competent  on  the  queatioD 
of  agency,  It  was  nevertheless  admissible  for 
the  purpose  of  showing  that  the  Southern 
Public  Service  Corporation  acquiesced  In  the 
statements  contained  in  the  receipts,  and 
held  Itself  out  to  the  world  as  the  principal, 
when  considered  In  connection  with  the  testi- 
mony, to  the  effect  that  the  two  companies 
used  the  same  office,  and  had  the  same  offi- 
cers and  employ^.  The  only  reasonable  In- 
ference to  be  drawn  from  these  facts  is  that 
the  Southern  Public  Service  Corporation  had 
notice  of  the  fact  that  it  was  being  held  out 
to  the  world  as  the  principal.  The  testimony 
was  therefore  competent  as  a  link  in  estab- 
lishing ratification  of  the  acts  of  Its  osten- 
sible agent  Another  reason  why  this  excep- 
tion cannot  be  sustained  Is  that  similar  testi- 
mony was  Introduced  without  objection. 

The  second  exception  Is  disposed  of  by 
what  was  said  in  considering  the  first 

The  third  exception  assigns  error  In  re- 
fusing the  motion  for  a  nonsuit,  but  It  must 
also  be  overruled,  as  we  have  already  ruled 
that  there  was  competent  evidence  tending  to 
establish  the  allegations  of  the  complaint  as 
to  ownership. 

The  fifth  exception  is  as  follows:  "Because 
the  presiding  judge  erred  In  refusing  to 
charge  the  jury  as  requested  by  the  defend- 
ants (as  per  the  second  request)  as  follows. 
'The  jury  is  Instructed  that  there  Is  no  evi- 
dence in  these  cases  showing  wantonness, 
willfulness,  or  recklessness,  and  they  cannot 
therefore  find  verdicts  for  punitive  damages' 
— the  error  assigned  being  that,  there  being 
no  evidence  of  any  more  than  ordinary  negli- 
gence, the  question  of  punitive  damages 
should  have  been,  by  granting  this  request, 
withdrawn  from  the  jury."  There  is  testi- 
mony to  the  effect  that  this  wire  fell  In  a 
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thoroughfare  of  the  city  of  Florence;  that 
the  wire  at  the  time  of  the  accident  was  old, 
and  the  Insulation  broken  and  hanging  in  rib- 
bons; that  the  wire  was  permitted  to  lie 
across  the  limb  for  a  long  time;  that  it  is 
dangerous  for  a  live  wire  to  be  permitted  to 
remain  in  contact  with  a  limb ;  that  the  con- 
dition of  the  wire  was  frequently  reported  to 
those  in  charge  of  the  company,  bat  they 
took  no  step  to  remedy  it ;  that  W.  L.  Black, 
the  superintendent  of  the  plant,  was  notified, 
on  the  Saturday  before  the  accident,  of  the 
condition  of  this  wire,  but  he  ''did  not  regard 
it  serious,"  and  consequently  did  not  attend 
to  it;  that  It  was  the  duty  of  the  company 
to  make  these  repairs ;  that  two  weeks  before 
this  accident  the  officers  of  the  company  had 
been  commanded  by  the  chairman  of  the 
street  committee  to  take  all  wires  out  of  the 
trees ;  and  that  in  stringing  the  wire  it  should 
have  been  put  on  an  insulator  where  it  pass- 
ed through  a  tree.  There  was  contradictory 
testimony  on  the  part  of  the  defendants,  but 
such  fact  is  not  to  be  considered  by  this  court 
In  determining  whether  there  was  any  testi- 
mony tending  to  show  that  the  plaintlfliS  were 
entitled  to  punitive  damages.  The  testimony 
to  which  we  have  made  reference  certainly 
tended  to  show  a  reckless  disregard  of  the 
rights  of  the  public,  and  this  exception  is 
overruled. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(83  S.  C.  58) 

BROWN  T.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.     June  16, 
1909.) 

1.  Cabbiebs  (§  316*)— INJUBT  TO  Passenqeb 
— Rks  Ipsa  Loquitub. 

No  presumption  of  neglijprence  arises  on  the 
part  of  a  carrier  from  the  fact  that  a  passen- 
ger has  been  injured  while  on  the  carrier's 
train ;  but,  in  order  to  raise  such  presumption, 
it  must  appear  that  the  injury  resulted  from 
some  agency  or  instrumentality  of  the  carrier, 
some  act  or  omission  of  its  servants,  or  some 
defect  in  the  instrumentalities  of  transporta- 
tion. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §(  1261,  1262,  1283-1294;  Dec. 
Dig.  S  3ia*] 

2.  TbIAL  ({  235*)  —  INSTBUOTIONS  —  Admis- 
SIONfi^WEIOHT. 

An  instruction  that  alleged  admissions  of 
plaintiff  were  receivable  only  to  discredit  his 
testimony,  and  not  as  affirmative  proof  of  ma- 
terial facts  in  the  case,  was  erroneous;  defend- 
ant being  entitled  to  have  plaintiff's  admissions 
as  to  the  manner  in  which  he  was  injured  con- 
sidered as  evidence  that  he  was  not  hurt  as  al- 
leged in  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.-§  646;    Dec.  Dig.  S  285.*] 

3.  Tbial  (§  194*)— iNSTBuonoNS— Weight  of 

EiVIDENCE. 

An  instruction  that  the  jury  should  consid- 
er plaintiff's  admissions  only  to  discredit  his  tes- 
timony, and  not  as  affirmative  proof  of  material 


facts  in  issue,  was  erroneous,  as  violating  Const 
art.  5,  §  26,  prohibiting  charges  as  to  matters 
of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial*  Dec 
Dig.  i  194.*J 

Appeal  from  Richland  County  €k>iirt; 
John  S.  Wilson,  Judge. 

Action  by  John  W.  Brown  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

De  Pass  ft  De  Pass,  for  appellant.  Bar- 
ron, Moore  ft  Barron  and  R.  B.  Herbert*  for 
respondent 

GARY,  A.  J.  This  Is  an  action  for  damages, 
alleged  to  have  been  sustained  by  the  plain- 
tiff through  the  negligence  of  the  defendant 
The  complaint  alleges  that:  "While  plain- 
tiff was  in  the  act  of  alighting  from  said 
train,  v^th  one  foot  on  the  last  step  of  the 
car,  and  the  other  thrust  forward  in  the  act 
of  stepping  to  the  ground,  the  said  train, 
by  reason  of  the  negligent  and  careless 
management  thereof  on  the  part  of  the  em- 
ployes of  the  defendant  In  charge  of  same, 
was  caused  to  give  a  sudden  and  violent 
Jerk  and  lurch  forward,  hurling  and  throw- 
ing the  plaintiff  from  the  steps  of  said  car 
to  the  ground,  under  and  beneath  said  car, 
and  against  the  cross-ties  and  rails  of  said 
defendant's  roadway,  whereby  plaintiff's  left 
knee  struck  violently  against  the  step  of  said 
car  and  the  cross-ties  of  said  roadbed  of 
defendant,  and  so  bruised  and  mangled  same 
that  in  consequence  thereof  his  left  leg  bad 
to  be  removed  just  above  the  knee."  The 
defendant  denied  the  allegations  of  the  com- 
plaint, and  set  up  the  defense  of  contributory 
negligence,  which  was  withdrawn  at  the  tri- 
al. The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  the  sum  of  $1,000,  and 
the  defendant  appealed. 

The  first  assignment  of  error  is,  because 
his  honor  the  presiding  judge  charged  the  jury 
that  "when  a  passenger  is  hurt,  the  presump- 
tion of  law  is  that  it  is  through  the  n^ll- 
gence  of  the  railroad  company,  but  the  pre- 
sumption may  be  done  away  with  by  proof.** 
The  rule  is  thus  stated  in  Anderson  ▼.  Rail- 
road, 77  S.  C.  434,  68  S.  E.  149,  122  Am.  St 
Rep.  591:  '*The  third  exception  complains 
of  error  in  charging:  'That  the  obligation 
of  a  common  carrier  for  safe  transportation 
is  one  arising  from  contract  imposing  duties 
growing  out  of  the  relation  between  the  par^ 
ties  involving  trust  and  confidence,  requiring 
extraordinary  care ;  and,  whenever  a  passen- 
ger is  injured  on  a  train,  without  fault  on 
his  part,  while  being  transported  by  a  car- 
rier, a  presumption  arises  from  this  fact 
alone  that  there  was  negligence  in  the  man- 
agement of  the  road,  which  presumption  the 
carrier  is  bound  to  rebut,  or  it  will  be  liable 
in  damages  without  further  proor — .the  er- 
ror being  that  no  presumption  of  negligence 
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can  arise  from  the  mere  Injury  of  a  passen- 
gery  unless  It  is  shown  that  the  Injury  was 
caused  by  some  Instrumentality  in  the  charge 
of,  or  under  the  control  of,  the  carrier,  and 
that  some  notice  of  the  threatened  violence 
or  impending  danger  must  be  brought  home 
to  the  carrier  before  negligence  can  be  im- 
puted. This  exception  is  well  taken.  Ac- 
cording to  the  rule  in  this  state  there  is  no 
presumption  of  negligence  on  the  part  of  the 
carrier  from  the  bare  fact  that  a  passenger 
has  been  injured  while  on  the  carrier's  train, 
but  that  such  presumption  does  arise  on 
proof  of  such  injury  as  the  result  of  some 
agency  or  instrumentality  of  the  carrier,  some 
act  of  omission  or  commission  of  the  servants 
of  the  carrier,  or  some  defect  In  the  instru- 
mentalities of  transportation."  The  testi- 
mony was  contradictory  as  to  the  manner  in 
which  the  plaintiflF  was  injured.  He  intro- 
duced evidence  tending  to  show  that  he  was 
injured  as  alleged  in  his  complaint,  while 
the  defendant's  testimony  tended  to  show 
that  he  suffered  injury  by  jumping  from  the 
car  before  it  reached  the  station,  and  while 
it  was  In  motion.  The  charge  gave  the 
plaintiff  the  benefit  of  a  fact  to  which  he  was 
not  entitled,  and  which  was  prejudicial  to 
the  rights  of  the  appellant  The  exceptions 
raising  this  question  are  sustained. 

The  second  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  charging  the  jury 
that  'alleged  admissions  of  the  plaintiff  are 
receivable  in  evidence  only  as  discrediting 
his  testimony,  and  not  as  aflfirmatlve  proof 
of  material  facts  in  issue,  such  as  would 
excuse  the  defendant  of  the  presumption  of 
negligence  raised  by  inference  of  law  where 
a  passenger  is  shown  to  be  inured  on  its 
railroad'  —  the  error  being  that:  (a)  The 
judge  could  not  take  from  the  jury  the  right 
to  say  whether  plalntiCTs  admissions  to  third 
parties  were  evidence  that  he  was  not  hurt 
in  the  manner  alleged  In  the  complaint ;  (b) 
it  was  a  charge  on  the  facts  in  telling  the 
jury  that  such  admissions  w^e  not  such 
proof  as  would  remove  a  presumption  of 
negligence."  The  rule  is  thus  stated  in 
2  Wigmore  on  Evidence,  §  1048:  "The  logical 
basis,  therefore,  of  the  use  of  admissions  is 
twofold:  In  the  first  place,  all  admissions 
furnished,  as  against  the  party,  the  same 
discrediting  inference  as  that  which  may  be 
made  against  a  witness  in  consequence  of  a 
prior  self-contradiction;  ♦  •  ♦  In  the  next 
place,  those  admissions  which  happen  to 
state  a  fact  that  was  at  the  time  against  the 
parties'  interest  have  an  additional  testi- 
monial value,  independent  of  the  contradic- 
tion, and  similar  to  that  which  justifies  the 
hearsay  exception  for  statements  of  facts 
against  interest,  this  element  adding  to  their 
probative  value,  but  not  being  essential  to 
their  admissibility.  This  double  evidential 
utility  explains  the  proposition,   sometimes 


judicially  sanctioned,  that  an  admission  is 
equivalent  to  afiftrmative  testimony  for  the 
party  offering  it  Such  a  theory  is  partly 
correct,  partly  incorrect  It  certainly  can- 
not be  true  of  admissions  in  general  Their 
effect,  like  that  of  a  witness'  self-contradic- 
tions, is  merely  destructive."  In  the  case 
of  Zemp  V.  Railroad,  9  Rich.  Law,  84;,  94 
Am.  Dec  763,  where  the  facts  were  similar 
to  those  in  the  case  under  consideration,  13ie 
court  used  this  language:  "The  first  ground 
attributes  error,  to  the  presiding  judge,  in 
that  he  did  not  charge  the  jury,  if  they  be- 
lieved the  testimony  as  to  the  plaintifTs  dec- 
larations, they  should  find  for  the  defend- 
ant The  judge  very  properly  presented  the 
plaintifTs  declarations  as  part  of  the  case. 
If  they  were  believed,  they  were  to  be  put 
into  the  scales  with  the  other  proof,  and 
given  their  appropriate  weight"  The  dec- 
larations of  the  plaintiff  contained  the  state- 
ment of  a  fact  which  at  the  time  was  against 
his  interest,  and  they  should  have  been  put 
into  the  scales  with  the  other  testimony, 
and  given  their  appropriate  weight  by  the 
jury.  This  disposes  of  subdivision  "a"  of 
said  exception.  Having  reached  this  con- 
clusion, it  clearly  appears  that  there  was  er- 
ror in  stating  to  the  jury  what  force  and 
effect  should  be  given  to  the  declarations 
of  the  plaintiff,  as  the  charge  was  violative 
of  article  5,  §  26,  of  the  Constitution,  pro- 
hibiting judges  from  charging  juries  in  re- 
spect to  matters  of  fact. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  triaL 


(88  8.  C.  287) 
BARKSDALB  v.   CHARLESTON  &  W. 
C.  RT.  CO. 

(Supreme  Court  of  South  Carolina.     June  25, 
1909.) 

1.  Appeal  and  Bbbob  (S  1050*)— Hajucubw 
Ebrob— Irrelevant  Testimony. 

An  exception  to  the  admission  of  testimony 
cannot  be  sustained,  where  it  does  not  appear 
prejudicial  to  the  complaining  party. 

[Ed.  Note.~E\>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4153-4160,  4l86;  Dec 
Dig.  fi  1050.*] 

2.  Nuisance  (§  72*)  — Public  Nuisance  — 
Reueot  Thebefob. 

The  remedy  for  a  public  nuisance  is  by  in- 
dictment, unless  the  person  instituting  civil 
proceedings  therefor  can  show  special  or  pe- 
culiar damages,  differing  in  kind  from  those  to 
which  all  others  in  common  with  liim  aie  ex- 
posed. 

[Ed.  Note.— For  other  cases,  see  Nidsanoe, 
Cent  Dig.  H  164-169;    Dec  Dig.  |  72l»] 

3.  Navigable  Watebs  (§  26*)— Public  Nui- 
sance—Affecting Navigation— INJUBT  to 
Adjoining  Landowneb  —  Right  to  Sue 
Therefor. 

An  injury  to  land  on  a  navigable  stream, 
caused  by  a  public  nuisance,  afifectmg  the  rights 
of  navigation,  differs  in  degree  and  kind  from 
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the  injary  done  to  the  public,  and  hence  the 
owner  is  entitled  to  ene  therefor. 

_rB:d.   Note.— 6\>r  other  caaes,   «ee   Navigable 
Waters,  Cent  Dig.  fi  104;   Dec  Dig.  S  2£*] 

4.  TBIAI.  (I  296*)— iNtfTBUOTlON^-OOWSlPmA- 
TION   OF   GHABaS   AS   A   WHOLE. 

No  error  can  be  predicated  on  a  portion 
of  a  charge   which,   considered   in   connection 
with  the  entire  charge,  is  free  from  error. 
[Ed.  Note.— For  other  cases,  see  Trial,  Oent. 
rtg.  S§  703-717;   Dec  Dig.  |  2&5.*] 

5.  Appeal  awd  SSbbob  (§  1078*)— Rbvibw  of 
Exception  Not  Abgued  on  Appeal. 

An  exception  not  argued  on  appeal  will 
not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §S  425&-4261i  Dec  Dig.  | 
1078.*] 

6.  Appeal  and  Ebbob  (f  1004*)  —  Review  — 

CONCLUSITENESS  OF   YEBDICT. 

The  Supreme  Court  cannot  consider  wheth- 
er a  Terdict  is  excessive,  when  there  is  any  evi- 
dence to  support  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (S  8944-3^7;  Dec.  Dig.  fi 
1004.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;   J.  0.  Klugh,  Judge. 

Injunction  by  W.  D.  Barksdale  against 
the  Charleston  &  Western  Carolina  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

8.  J.  Simpson  and  Simpson,  Cooper  &  Babb, 
for  appellant  Cannon  &  Blackman,  for  re- 
spondent 


GARY,  A.  J.  This  Is  an  action  for  an  In- 
junction and  to  recover  danfiages,  alleged  to 
have  been  caused  by .  the  operation  of  a 
coal  chute,  in  the  city  of  Laurens,  S.  C,  on 
the  ground  that  it  is  a  nuisance.  The  jury 
rendered  a  verdict  In  favor  of  the  plaintiff 
for  |1,000,  but  an  injunction  was  not  grant- 
ed, as  the  plaintiff  announced  that  the  ver- 
dict would  be  accepted  as  including  both 
past  and  future  damages,  and  that  he  would 
not  ask  for  an  injunction.  The  defendant 
appealed,  upon  exceptions  which  will  be  set 
out  In  the  report  of  the  case. 

First  exception:  Subdivision  "a"  of  this 
exception  cannot  be  sustained,  for  the  reason 
that  even  conceding  the  testimony  was  Ir- 
relevant, it  has  not  been  made  to  appear  that 
It  was  prejudicial  to  the  rights  of  the  ap- 
pellant And  it  is  only  necessary  to  refer 
to  the  complaint  to  show  that  subdivision 
"b"  must  be  overruled. 

Second,  sixth,  and  seventh  exceptions: 
These  exceptions  assign  error,  on  the  part  of 
his  honor  the  presiding  judge,  in  refusing  to 
grant  a  nonsuit,  in  his  charge  to  the  jury, 
and  in  refusing  to  grant  the  motion  for  a 
new  trial,  on  the  ground  that  the  undisputed 
testimony  showed  that  the  plaintiff  had  not 
sustained  injury  special  or  peculiar  to  him- 
self, or  differing  in  kind  and  degree  from 
that  suffered  by  others  in  the  same  neigh- 


borhood. The  fbllowing  authorities  sustaiu 
the  proposition  that  the  remedy  for  a  public 
nuisance  Is  by  indictment,  unless  the  persoo 
Instituting  proceedings,  on  the  dvil  side  of 
the  court,  can*  show  special  or  peculiar  dam- 
ages, differing  in  kind  from  those  to  which 
all  others  in  common  with  him  are  exposed. 
Carey  v.  Brooks,  1  Hill,  865;  State  v.  Ran- 
kin, S  S.  a  438,  16  Am.  Rep.  737;  Hellams 
V.  Swltzer,  24  S.  C.  30;  Steamboat  Co.  v.  R. 
R.  Co.,  30  8.  O.  589.  9  S.  E.  660,  4  L.  R  A 
209,  14  Am.  St  Rep.  923;  Steamboat  Co.  v. 
R.  R.  Co.,  46  S.  C  827,  24  S.  B.  337,  33  L.  R. 
A.  541,  57  Am.  St  Rep.  688;  Baltzeger  y. 
Railroad,  54  S.  C.  242,  32  S.  BL  358^  71  Am. 
St  Rep.  789;  McMeekin  v.  Power  Co.,  80  S. 
O.  512,  61  S.  E.  1020.  In  the  case  of  Jones 
V.  Railroad,  67  S.  O.  181,  45  S.  E.  188,  the 
owner  of  land  on  a  navigable  stream  brought 
an  action  against  the  railroad  company  for 
causing  damages  to  his  land  by  obstructing 
the  flow  of  freshet  waters  through  the  neg- 
ligent construction  of  the  piers  for  its  bridge. 
In  delivering  the  opinion  of  the  court  Mr. 
Justice  Woods  used  this  language:  'The 
right  which  the  plaintiff  says  the  defendant 
invaded  was  not  the  right  of  navigation,  or 
any  other  right  which  he  held  in  common 
with  the  public,  but  the  right  to  the  unim- 
paired use  of  his  land  on  the  banks  of  the 
river.  The  fact  that  the  stream  was  naviga- 
ble does  not  affect  this  question.  Blood  t. 
R.  R.  Co.,  2  Gray  (Mass.)  137,  61  Am.  Dec. 
444.  The  Injury  alleged  is  different  in  de- 
gree and  kind  from  any  done  to  the  public, 
and  therefore  does  not  fall  within  the  reason 
of  Steamboat  Oo.  v.  R.  R.  Co.,  30  S.  C  539, 
9  S.  E.  650,  4t  L.  R.  A.  209,  14  Am.  St  Rep. 
923,  and  other  like  cases."  The  fact  that 
they  arose  out  of  the  obstruction  of  a  naviga- 
ble stream  which  constitutes  a  public  nui- 
sance (Drews  V.  Burton  &  Co.,  70  S.  C.  362* 
57  S.  B.  176)  did  not  prevent  a  recovery.  We 
quote  from  said  case  to  show  that  the  in- 
jury alleged  In  the  complaint  was  special 
and  peculiar,  differing  in  degree  and  kind 
from  those  to  which  all  others  in  common 
with  him  were  exposed.  And  as  there  was 
testimony  tending  to  sustain  the  allegations 
of  the  complaint,  these  exceptions  must  be 
overruled. 

Third  exception:  The  first  subdivision  uas 
been  disppsed  of  by  what  has  already  been 
said.  The  second  subdivision  cannot  be  sus- 
tained, as  it  presents  an  Immaterial  ques- 
tion. 

Fourth  exception:  When  that  portion  of 
the  charge  set  out  In  the  exception  is  consid- 
ered In  connection  with  the  entire  charge,  it 
will  be  seen  that  it  is  free  from  error. 

Fifth  exception:  This  exception  was  not 
argued  by  the  appellant's  attorneys,  and 
therefore  will  not  be  considered. 

Eighth  exception:  We  do  not  deem  it 
necessary  to  cite  authority  to  show  that  this 
court  cannot  consider  whether  a  verdict  is 
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excessire  when  there  ts  any  evidence  to 
support  It 

It  ts  the  Jadgment  of  thla  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(83  s.  c.  «) 

DAVIS  V.  ATLANTA  ft  O.  AIR  LINE  RT. 
CO. 

(Supreme  Court  of  South  Carolina.     June  17, 
1909.) 

1.  Cabbiebs  (S  816*)~CABBiAaB  OF  Pabsbn- 

OEBS— NEGLIOENCB. 

That  a  train  failed  to  stop  at  a  flag  sta- 
tion to  which  a  passenger  had  paid  his  fare, 
resulting  in  his  injury,  Is  evidence  of  the  cai^ 
.  rier'g  negligence. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent.  Dig.  fi  1283;  Dec.  Dig.  |  310.*] 

2.  Cabbiebs  (|  816*)— CaBbiaoe  of  Passen- 
GEBS— Negligence— Pbesumptions. 

A  presumption  of  negligence  of  a  carrier 
arises  from  the  fact  that  a  passenger  was  in- 
jured while  on  its  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1283;    Dec.  Dig.  Sf  816.*] 

3.  Cabbiebs  (|  320*)— Injt7bib8  to  Passen- 

GEBS— PbOXIMATE   CaUSE. 

Whether  the  proximate  cause  of  an  injury 
to  a  passenger  was  the  negligent  failure  of  the 
carrier  to  stop  its  train  at  a  flag  station  to 
which  the  passenger  had  paid  fare  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  820.*] 

4.  Cabbiebs  (S  847*)'-Cabb  Requibbd  of  Pas- 

SKNOBBS. 

It  is  not  contributory  negligence  per  se  for 
a  passenger  to  go  on  the  platform  of  a  train  to 
alight,  having  reasons  to  helieve  that  the  train 
is  about  to  stop  at  bis  station. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent  Dig.  |  1376;    Dec  Dig.  Sf  847.*] 

fi.  Cabbiebs  (S  347*)— Cabb  Requibbd  of  Pab- 

BENOEBS— Question  fob  Juby. 

Whether  a  passenger,  injured  by  being 
thrown  from  the  platform  while  there  intending 
to  alight  at  his  station,  was  guilty  of  contrib- 
utory negligence,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  S  847.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Pickens  County;  Ernest  Gary,  Judge. 

Action  by  Lula  H.  Dayls,  administratrix 
of  John  W.  Davis,  deceased,  against  the  At- 
lanta ft  Charlotte  Air  Line  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

J.  P.  Casey,  for  appellant.  Morgan  & 
Mauldin,  for  respondent 

WOODS,  J.  The  plaintiff,  Lula  H.  Davis, 
as  administratrix,  brought  this  action  against 
th»  Atlanta  ft  Charlotte  Air  Line  Railway 
Company  for  the  alleged  killing  of  her  hus- 
band, John  W.  Davis.  There  was  evidence 
tending  to  prove:  That  on  22d  September, 
1905,  Davis  was  a  passenger  on  defendant's 
train  between  Easley  and  Beverly,  having 
paid  Ids  fare  to  the  latter  place,  which  is  a 
tlag  station ;  that,  on  drawing  near  to  Bever- 
iy,  the  train  blew  the  usual  stop  signal  and 
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eiowed  down;  that  deceased  went  to  the 
back  platform  and  down  on  the  steps  in  or- 
der to  alight;  that,  instead  of  stopping,  the 
train's  speed  was  quickened ;  and  that  there- 
upon deceased  attempted  either  to  re-enter 
the  coach  or  to  pass  to  the  other  side  of  the 
platform,  when  a  sudden  jerk  of  the  cars 
threw  .him  off,  and  he  sustained  a  fatal  In- 
jury. 

On  the  trial  of  the  cause  motions  for  a 
nonsuit  and  for  a  new  trial  were  overruled 
by  the  presiding  judge.  The  five  grounds 
urged  in  favor  of  these  motions  present  two 
questions  for  the  consideration  of  this  court: 
(1)  Was  th^re  any  evidence  of  negligence  of 
defendant  which  was  a  proximate  cause  of 
the  injury?  (2)  Did  the  evidence  admit  of 
no  other  Inference  than  that  the  plaintiff 
was  guilty  of  contributory  negligence? 

The  fact  that  the  train  failed  to  stop  at 
the  station  to  which  testimony  tended  to 
show  the  deceased  had  paid  his  fare  was 
evidence  of  negligence  on  the  part  of  the 
carrier  (Cooper  v.  Railway,  66  S.  C.  91,  84 
8.  E.  16),  and  added  to  this  is  the  presump- 
tion that  the  injury  to  plaintiff  as  a  passen- 
ger was  due  to  the  carrier's  negligence  (Coop- 
er V.  Railway,  61  S.  a  845,  89  S.  B.  648; 
Steele  v.  Railway,  55  S.  C.  389,  88  S.  B.  509, 
74  Am.  6t  Rep.  756;  Zemp  v.  Railway,  9 
Rich.  Law,  89,  64  Am.  Dec.  768).  On  this 
evidence  of  carrier's  negligence,  the  question 
of  proximate  cause  was  properly  submitted 
to  the  Jury.  Doolittle  ▼,  RaUway,  62  8.  O 
180,  40  S.  E.  188. 

The  rule  Is  established  in  this  state  by 
the  case  of  Zemp  v.  Railway  Co.,  supra,  that 
It  is  not  contributory  negligence  per  se  for 
a  passenger  to  go  on  the  platform  of  a  train 
for  the  purpose  of  alighting,  having  reason 
to  believe  that  the  train  is  about  to  stop  at 
his  station.  It  follows  from  the  evidence 
above  stated  that  the  issue  of  contributory 
negligence  was  properly  submitted  to  the 
Jury. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(88  8.  c.  49) 

HICKSON  LUMBER  CO.  ▼.  STALLINGS. 

(Supreme  Court  of  South  Carolina.     June  16, 
1909.) 

TbIAL  (I  11*)  —  DOGKJETS  —  TBANSrEB  FBOIC 

Law  to  Equitt  Dockct. 

Where,  in  a  suit  on  a  timber  contract, 
plaintiff  demanded  judgment  for  $2,000  dam- 
ages ;  that  the  contract  be  abrogated ;  that  de- 
fendant vacate  and  surrender  to  plaintiff  a  mill 
site,  and  be  enjoined  from  cutting  or  interfer- 
ing with  plaintifTs  timber  and  lands  described 
in  the  complaint,  and  from  sawing  and  man- 
ufacturing timber  of  others  at  plamtiflfs  mill, 
or  from  further  using  the  mill,  and  for  such 
other  and  further  relief  as  the  court  might  deem 
proper—the  case  was  properly  transferred  to  the 
equity  docket,  under  Code  Civ.  Proc.  1902,  i 
274,  providing  for  the  trial  of  issues  of  law  by 
the  court,  and  issues  of  fact  for  the  recovery  o' 


1016 


64  SOUTHEASTERN  REPORTER. 


ts.a 


money  only,  or  of  specific  real  or  personal  proi^ 
'iTty,  by  a  jury,  unless  a  jury  is  waived. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  28-30;   Dec.  Dig.  §  11.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;    R.  C.  Watts,  Judge. 

Action  by  the  Hickson  Dumber  Company 
against  Sylvester  Stallings.  From  an  order 
transferring  the  cause  to  the  equity  docket, 
defendant  appeals.    Affirmed. 

Spears  &  Dennis  and  E.  O.  Woods,  for  ap- 
pellant. R.  T.  Caston,  Edward  Mclver,  and 
George  E.  Dargan,  for  respondent. 

GARY,  A.  J.  The  appeal  herein  Is  from 
an  order  of  his  honor,  the  circuit  Judge, 
transferring  the  case  from  calendar  1  to  cal- 
endar 2.  The  reason  assigned  to  him  was 
that  the  Issues  raised  by  the  pleadings,  other 
than  the  question  of  damages,  should  be 
tried  by  the  court,  and  that  they  should  be 
determined  before  the  trial  of  the  question 
of  damages.  The  practical  question  present- 
ed by  the  exceptions  is  whether  the  appel- 
lant was  entitled  to  a  trial  by  jury  upon  all 
the  -issues  raised  by  the  pleadings,  on  the 
ground  that  such  issues  were  legal. 

The  allegations  of  the  complaint,  material 
to  the  question  under  consideration,  are  as 
follows:  "That  on  about  the  31st  day  of 
January^  1906,  the  plaintiflf  and  defendant 
entered  into  a  contract,  whereby  the  plaintiff 
undertook  and  agreed  to  furnish  to  the  de- 
fendant a  large  body  of  timber  described  in 
the  contract,  at  least  5,000,000  feet,  in  the 
county  and  state  aforesaid,  to  be  cut  by  him 
for,  and  on  the  orders  of,  plaintiff,  at  a  price 
and  in  a  manner  stated  in  said  contract,  and 
to  furnish  a  site  for  defendant's  mill,  together 
with  the  right  of  way  for  tramroads  from 
the  mill  to  said  timber,  and  the  defendant 
therein  contracted  to  install  at  once  on  said 
site  a  complete  first-class  sawmill  outfit,  of 
a  sufficient  capacity  to  give  a  daily  output  of 
10,000  feet  one-inch  board,  to  put  in  a  dry 
kiln  capable  of  drying  10,000  feet  of  boards 
per  day,  and  with  said  plant  to  cut  and  man- 
ufacture said  timber  on  and  according  to  the 
orders  of  plaintiff,  and  further  contracted 
not  to  Interfere  with  the  plaintiff  In  buying 
other  timber  accessible  to  said  site,  and 
which  could  be  cut  at  such  location.  That 
although  more  than  a  year  has  passed  since 
the  execution  of  the  said  contract,  and 
though  plaintiff  has  repeatedly  urged  defend- 
ant to  comply  with  his  contract  by  cutting 
the  lumber  which  he  was  to  furnish  to  plain- 
tiff, he  has  utterly  failed  and  refused  to  cut 
and  furnish  to  plaintiff  any  lumber  whatso- 
ever, except  one  car  load  about  the  15th  or 
16th  of  November  last,  and  two  additional 
car  loads  soon  thereafter,  in  all  not  more 
than  25,571  feet,  less  than  three  days'  out- 
put of  the  capacity  of  the  said  mill.  The 
defendant  has  utterly  failed  to  comply  with 
his  said  contract,  but  has  been,  and  still  is. 


as  plaintiff  is  informed  and  believes,  using 
the  mill  site  and  location  provided  by  plain- 
tiff for  the  purpose  of  cutting  and  manufac- 
turing lumber  for  other  parties,  and  on  his 
own  account    That  on  or  about  the  lOth  day 
of  December,  1906,  plaintiff,  having  become 
convinced  of  the  incapacity  of  the  defendant, 
and  his  Inability  to  carry  out  his  contract, 
and  to  furnish  the  lumber  as  ordered,  gave 
him  notice  that  the  contract  was  no  longer 
binding  on  it,  and  notified  him  to  vacate  the 
premises  of  the  plaintiff,  and  not  to  molest 
or  further  Interfere  with  the  timber  thereon. 
That  notwithstanding  his  utter  failure  to  cut 
said  timber  as  provided  by  said  contract, 
defendant  refuses  to  vacate  said  premises, 
and  threatens  and  declares  his  purpose  to  cut 
said  timber  in  such  quantities,  and  at  such 
times,  as  he  may  be  able  to  get  the  work 
done,  and  does  not  even  now  undertake  or 
promise  to  cut  the  amount,  or  furnish  same 
on  orders  provided  in  said  contract.     That 
the  defendant  continues  to  occupy  the  mill 
site  of  plaintiff  against  its  protest,  and  is  cut- 
ting and  manufacturing  the  timber  of  adja- 
cent landowners,  which  plaintiff  proposed  un- 
der said  contract  to  purchase  and  furnish  to 
defendant,  and  continues  to  cut  in  very  small 
quantities  the  timber  of  plaintiff,  and  asserts 
his  right  to  prevent  plaintiff  from  cutting  its 
timber  itself,  or  having  same  cut  by  other 
parties,  or  of  selling  same,  any  one  of  which 
it  could  do  easily,  if  it  was  not  for  the  inter- 
ference of  defendant  and  his  molestation  of 
the  same,  and  the  assertion  of  his  own  alleged 
rights  as  above  stated."    The  relief  demand- 
ed is  as  follows :   "(1)  For  the  sum  of  $2,000 
damages;    (2)  that  the  said  contract  be  ab- 
rogated  and   declared   null    and   void;     (3) 
that  the  defendant  vacate  and  surrender  to 
the  plaintiff  the  said  mill  site;  and  (4)  that 
the   defendant  be  enjoined   and   restrained 
from   cutting,    or    In   any    way    interfering 
with,  the  timber  and  lands  of  the  plaintiff, 
described  in  the  complaint,  and  from  saw- 
ing and  manufacturing  timber  of  other  par- 
ties at  said  mill  site  of  plaintiff,  and  from 
further  using  said  mill  site  for  sawing  and 
manufacturing  lumber,  and  from  interfering 
with  and  molesting  plaintiff  or  its  agents  or 
assigns  in  the  cutting  and  using  of  its  said 
timber."     The  answer  of  the  defendant  de- 
nies certain  allegations  of  the  complaint,  and 
explains  others,  but  does  not  set  up  any  spe- 
cific defense.    The  relief  demanded  by  the 
defendant  Is  as  follows :  ''(1)  For  the  sum  of 
$5,000   damages    against  the   plaintiff;     (2) 
that  the  order  of  injunction  heretofore  issaed 
be  vacated,  and  the  defendant  be  allowed  to 
continue  operating  under  the  contract,  and 
that  plaintiff  be  compelled  to  carry  out  said 
contract;    (3)  that  the  mill  site  be  declared 
to  belong  to  the  defendant  under  the  agree- 
ment, if  said  contract  be  terminated;    (4) 
that  the  complaint  in  this  action  be  dismiss- 
ed, with  costs;    (5)  and  for  such  other  and 
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further  relief  as  the  court  may  deem  meet 
and  proper." 

Section  274  of  the  Code  of  Civil  Procedure 
of  1902  provides  that  ''an  Issue  of  law  must 
he  ^ried  by  the  court,  as  also  cases  in  chan- 
cery, unless  they  be  referred.  ♦  •  ♦  An 
issue  of  fact  for  the  recovery  of  money  only, 
or  of  specific  real  or  personal  property,  must 
be  tried  by  a  jury  unless  a  jury  trial  be 
waived.  ♦  ♦  •"  In  Ex  parte  Landrum, 
69  S.  G.  136,  48  S.  B.  47,  the  court  uses  this 
language:  "In  an  action  at  common  law  the 
only  judgments  that  could  be  rendered  were : 
(1)  For  the  recovery  of  specific  real  proper- 
ty; (2)  for  the  recovery  of  specific  personal 
property ;  (3)  for  money.  In  the  case  under 
consideration  the  respondents  not  only  seek 
to  recover  judgment  for  the  amount  of  their 
fees,  but  likewise  to  have  determined  out  of 
what  fund  they  are  to  be  paid.  This  ren- 
ders it  necessary  to  invoke  the  aid  of  the 
court  in  the  exercise  of  its  chancery  pow- 
ers." See,  also,  Pratt  v.  Timmerman,  69  S. 
C.  186,  48  S.  E.  255.  Not  only  do  the  allega- 
tions of  the  complaint  show  that  the  plain- 
tiff is  entitled  to  legal  relief,  but  they  are 
appropriate  to  an  action  seeking  equitable  re- 
lief by  way  of  rescission  of  contract,  and  for 
injunction  against  an  alleged  continuous 
breach  of  contract  It  cannot  therefore  be 
auccessfully  contended  that  the  only  issue  of 
fact  raised  by  the  pleadings  was  either  for 
the  recovery  of  specific  real  or  personal  prop- 
arty,  or  for  money. 

It  is  the  judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed. 


(S3  S.  C.  46) 

TOWN  OF  UNION  v.  HAMPTON. 

<Supreme  Court  of  South  Carolina.     June  16, 

1909.) 
L  Municipal  Corpobations  (§   643*)— Vio- 
lation OF  Obdinance  —  Punishment  — 
Statutesh-**In  His  Discbetion." 

Acts  1897,  p.  499,  §  2  (Civ.  Code  1902,  } 
2004),  provides  that,  whenever  the  mayor  shall 
find  a  party  charged  before  him  guilty  of  violat- 
ing a  town  ordinance,  he  may  impose  'in  his 
discretion"  a  fine  or  imprisonment,  m  the  alter- 
native, not  to  exceed  the  limits  prescribed  for 
such  violation  by  the  ordinances  of  the  town, 
and  such  imprisonment  may  be  accompanied 
with  the  additional  requirement  of  hard  labor. 
Held,  that  the  words  "in  his  discretion"  refer- 
red to  the  extent  of  the  punishments,  and  not  to 
the  question  whether  the  mayor  could  impose  a 
•ingle,  instead  of  an  alternative,  sentence,  and 
that  the  mayor  was  therefore  boand  to  impose 
an  alternative  sentence. 

[Ed.    Note.— For   other  cases,   see   Maniclpal 
Corporations,  Dec.  Dig,  §  643.*] 

2.  Municipal  Cobpobations  (§  643*)— Vio- 
lation OF  Obdinance— Punishment— Con- 
stitutional Pbovisions. 

Const,  art.  5,  ^  33,  providing  that  circuit 
courts  and  all  inferior  courts  shall  have  power 
in  their  discretion  to  impose  sentence  of  labor 
on  highways  on  persons  by  them  sentenced  to 
imprisonment,  was  merely  intended  to  pro- 
vide for  an  additional  punishment,  and  did  not 
interfere  with  the  procedure  in  the  municipal 


courts,  nor  abrogate  the  duty  of  a  mayor  to  im- 
pose an  alternative  sentence,  as  required  by 
Acta  1897,  p.  499,  |  2. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  fi  643.*] 

8.  Municipal  Cobpobations  (S  643*)— Vio- 
lation OF  Obdinance  —  Punishment  -- 
Statutes. 

The  Union  City  Charter  provided  that  the 
mayor  should  be  vested  with  all  the  power  of 
trial  justices  or  other  inferior  courts  in  the 
state,  and  Cr.  Code  1902,  $  12,  declares  that 
magistrates  shall  have  jurisdiction  to  impose 
fines  or  forfeitures,  not  exceeding  $100,  or  im- 
prisonment in  the  jail  or  workhouse,  not  exceed- 
ing 30  days,  and  may  impose  any  sentence  with- 
in those  limits,  singly  or  in  the  alternative. 
Acts  1897,  p.  498,  §  1,  provides  that  the  mayor 
shall  have  all  the  powers  and  authority  of 
magistrates  in  criminal  cases  within  the  cor- 
porate limits  of  their  respective  cities  and 
towns,  and  section  2  requires  the  imposition  of 
alternative  punishments.  Held  that,  in  confer^ 
ring  on  mayors  the  power  of  magistrates,  the 
Legislature  did  not  intend  to  nullify  section  2 
of  the  act  of  1897,  and  did  not  relieve  the  may- 
or, in  a  prosecution  for  violating  a  town  ordi- 
nance, of  the  obligation  to  impose  an  alterna- 
tive sentence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  643.*] 

Appeal  from  Union  C6nnty  Court;  J.  O. 
Klugh,  Jndge. 

Cordoza  H.  Hampton  was  convicted  of 
keeping  a  bawdy  honse,  and  he  appeals.  Re- 
versed and  remanded. 

Townsend  &  Townsend,  for  appellant  J. 
Ashby  Sawyer,  for  respondent 

GARY,  A.  J.  The  defendant  was  tried  by 
a  jury  tn  the  mayor's  court,  under  the  charge 
of  keeping  a  bawdy  house,  in  violation  of  the 
ordinance  of  the  town  of  Union.  The  jury 
found  him  guilty,  and  he  was  sentenced  to 
30  days  on  the  chain  gang.  On  appeal  to  the 
circuit  court,  the  sentence  was  affirmed  ex- 
cept in  one  particular — ^the  number  of  days 
was  changed  from  30  to  20,  so  as  to  conform 
to  the  provisions  of  the  charter  of  said  town. 
The  defendant  has  appealed  again,  upon  nu- 
merous exceptions,  all  of  which  were  aban- 
doned except  those  raising  the  question 
whether  his  honor,  the  presiding  judge,  erred 
in  imposing  a  single,  instead  of  an  alterna- 
tive, sentence  of  a  fine. 

Section  2,  p.  499,  of  the  Acts  of  1897,  en- 
titled "An  act  to  define  the  jurisdiction  of, 
and  to  settle  the  procedure  in  municipal 
courts  of  the  cities  and  towns  of  this  state" 
(incorporated  in  volume  1  of  the  Code  of 
Laws  as  section  2004)  is  as  follows :  "When- 
ever said  mayor,  intendant,  or  mayor  pro 
tempore,  shall  find  the  party  charged  before 
him,  guilty  of  violating  an  ordinance  of  said 
town,  he  shall  have  power  to  impose,  in  his 
discretion,  a  fine  or  imprisonment  in  the  al- 
ternative, not  to  exceed  the  limits  prescribed 
for  such  violation,  by  the  ordinances  of  said 
city  or  town,  and  such  imprisonment  may  be 
accompanied,  with  the  additional  require- 
ment, of  hard  labor  on  the  streets  of  said 
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city  or  town,  under  such  regulations,  as  by 
ordinances  may  be  established."  The  re- 
spondent's attorney  contends  that  the  words 
"in  his  discretion"  and  "in  the  altematiye" 
are  Inconsistent,  and  that  the  words  "In  the 
alternatiye*'  should  be  stricken  out.  In  the 
first  place,  this  section  relates  to  the  pun- 
ishment of  those  charged  with  a  violation 
of  the  town  ordinances,  and  therefore  must 
be  strictiy  construed,  so  that.  If  there  is  such 
an  inconsistency  between  said  words  that 
both  expressions  cannot  stand,  the  words  "In 
his  discretion"  should  be  eliminated;  but 
our  construction  Is  that  the  words  "in  his 
discretion**  have  reference  to  the  extent  of 
the  respective  punishments,  and  not  to  the 
question  whether  he  had  the  right  to  im- 
pose a  single,  instead  of  an  alternative,  sen- 
tence. 

Again  the  re8pondent*s  attorney  argues 
that  the  foregoing  provisions  of  the  act  of 
1887  are  In  conflict  with  section  33,  art  5,  of 
the  Constitution,  which  is  as  follows:  "Cir- 
cuit courts  and  all  courts  inferior  thereto, 
and  municipal  courts,  shall  have  the  power, 
in  their  discretion,  to  Impose  sentence  of  la- 
bor upon  highways,  streets  and  other  public 
works,  upon  persons  by  them  sentenced  to 
imprisonment*'  In  the  case  of  State  v.  Wil- 
liams, 40  S.  G.  373,  19  S.  E.  5,  it  was  held 
that  a  statute,  which  authorized  the  trial 
justice  to  sentence  a  convict  to  hard  labor 
on  the  streets,  during  the  term  of  his  impris- 
onment, added  an  additional  punishment,  and 
was  therefore  unconstitutional  and  void.  It 
was  to  meet  this  view  of  the  law  that  the 
foregoing  section  was  incorporated  in  the 
Constitution.  That  section  was  not  Intended 
to  interfere  with  the  procedure  in  municipal 
courts,  but  simply  to  provide  for  an  addi- 
tional punishment,  which  could  not  be  In- 
ilicted  without  such  a  provision.  The  re- 
spondent's attorney  likewise  relies  upon  cer- 
tain provisions  in  the  charter  of  said  town, 
among  which  is  that  which  declares  that  the 
intendant  (now  mayor)  shall  "be  vested  with 
all  the  powers  of  trial  justices  or  other  In- 
ferior courts  in  this  state,  within  the  limits 
of  the  said  town";  and  upon  section  12  of 
the  Criminal  Code  of  1902,  which  is  as  fol- 
lows: "They  [magistrates]  shall  have  juris- 
diction of  all  offenses  which  may  be  subject 
to  the  penalties  of  either  fine  or  forfeiture, 
not  exceeding  one  hundred  dollars,  or  im- 
prisonment in  the  jail  or  workhouse,  not  ex- 
ceeding thirty  days,  and  may  Impose  any  sen- 
tence within  those  limits,  singly  or  In  the 
alternative.'*  Section  1,  p.  498,  of  the  Acts 
of  1897  (incorporated  in  the  c:ode  of  Laws  as 
section  2003),  provides  that:  "The  intendants 
or  mayors  of  the  cities  and  towns  of  this 
state,  that  have  been  heretofore  chartered, 
or  that  may  be  hereafter  chartered,  by  spe- 
cial act  of  the  General  Assembly,  or  under 
general  laws,  shall  have  all  the  powers  and 
authority  of  magistrates  In  criminal  cases, 
within  the  corporate  limits,  and  police  juris- 


diction, of  their  respective  cities  and  towns.** 
The  act  of  1897  contains  the  usual  repealing 
clause.  It  cannot  be  successfully  contended 
that,  in  conferring  upon  Intendants  and  may- 
ors the  powers  of  magistrates,  the  Legislaturs 
intended  to  nullify  the  provisions  of  section 
2  of  the  act  of  1897. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court,  for  the 
sole  purpose  of  an  alternative  sentence. 


(83  S.  C.  8S) 
GARRISON  et  al.  v.  KERSHAW  COUN- 
TY et  aL 

(Supreme  Court  of  South  Carolina.     Jane  IS, 
1909.) 

1.  Counties  (§  178*)— Issuance  of  Bond»- 
Submission  of  Question  to  Voters— Stat- 
utes. 

The  proviso  to  Act  Feb.  23,  1909  (26  St.  at 
Large,  p.  293),  §  3,  empowerlDs  the  commission- 
era  of  a  county  to  issue  bonas  of  the  county, 
that,  if  they  decide  to  issue  them,  they  shall 
have  power  and  authority  to  submit  the  question 
of  issuing  them  to  the  votera  of  the  countJi 
does  not  require  such  submission. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  260;  Dec  Dig.  §  17a*] 

2.  Counties  (8  178*)— Incbease  of  Indebt- 
edness—Submission to  Voters. 

In  the  absence  of  a  provision  of  the  Consti- 
tution prohibiting  the  increase  of  indebtedness 
of,  or  creation  of  a  bonded  Indebtedness .  by,  a 
county  without  submission  of  the  question  to 
the  voters,  as  required  in  case  of  the  state  or 
a  city  or  town,  the  Legislature  can  authorise 
it,  as  it  did  by  Act  Feb.  23,  1909  (26  St  at 
Large,  p.  298),  S  3. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §  269;  Dec.  Dig.  §  17a*] 

Petition  by  H.  G.  Garrison  and  others  for 
injunction  against  Kershaw  County  and  oth- 
ers.   Dismissed. 

Lawrence  T.  Mills,  for  petitioners.  T.  J. 
Klrkland,  for  respondents. 

JONES,  C  J.  The  petitioners,  taxpayers 
of  Kershaw  county,  have  applied  in  the  orig- 
inal Jurisdiction  of  this  court  for  an  injunc- 
tion to  restrain  the  respondents,  county  com- 
missioners of  Kershaw  county,  from  issuing 
coupon  bonds  of  said  county  to  the  amount 
of  $40,000  under  an  act  of  the  Legislature 
approved  February  23,  1909  (26  St  at  Large, 
p.  298).  The  question  presented  by  the  peti- 
tion and  return  is  whether  the  county  commis- 
sioners have  authority  to  issue  said  bonds 
without  submitting  the  question  of  such  is- 
suance to  an  election. 

The  title  of  the.  act  is  as  follows :  "An  act 
to  authorize  the  county  commissioners  of  Ker- 
shaw to  construct  a  bridge  across  the  Wa- 
teree  river,  to  provide  funds  therefor  and  to 
issue  the  obligation  of  said  county  for  such 
purpose,  and  to  create  a  sinking  fund  for  the 
retirement  or  payment  of  such  obligation." 
The  third  section  of  the  act  relevant  to  the 
issue    provides    as    follows:     "Sec.   3.  That 
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In  order  to  raise  funds  requisite  for  the 
construction  of  such  bridge  and  the  other 
purposes  appertaining  thereto  aforesaid,  the 
said  county  commissioners  are  also  hereby 
authorized  and  empowered  to  borrow  money 
upon  the  promissory  notes  of  Kershaw  coun- 
ty, or  to  issue  and  sell  the  coupon  bonds  of 
said  county  to  an  aggregate  amount  not  ex- 
ceeding forty  thousand  ($40,000)  dollars.  Any 
such  notes  or  bonds  shall  be  in  denomination 
not  exceeding  one  thousand  ($1,000)  dollars 
each;  to  bear  interest  from  date  thereof  at 
a  rate  not  exceeding  six  (6)  per  cent,  and  to 
run  for  a  period  not  exceeding  twenty-flve 
(25)  years,  interest  to  be  payable  annually  or 
semiannually.  Any  such  notes  or  bonds  and 
coupons  shall  be  signed  by  the  county  super- 
visor for  Kershaw  county:  Provided,  that 
the  signature  of  the  supervisor  to  coupons 
may  be  lithographed  or  engraved  in  fac  sim- 
ile: Provided,  that  in  the  event  the  said 
county  board  of  commissioners  shall  decide 
to  issue  coupon  or  registered  bonds,  they 
shall  have  full  power  and  authority  to  sub- 
mit the  question  of  issuing  said  bonds  to 
the  qualified  voters  of  the  county,  said  elec- 
tion to  be  governed  by  the  provisions  of  law 
now  applicable  to  such  election:  Provided, 
further,  that  such  bonds  when  issued  shall 
be  exempt  from  taxation.** 

It  will  be  seen  that  the  first  part  of  the 
section  expressly  empowers  the  county  com- 
missioners to  issue  the  coupon  bonds  of  the 
county  to  the  amount  of  $40,000.  It  is  con- 
tended, however,  that  the  second  proviso 
above  compels  the  county  commissioners,  in 
the  event  they  decide  to  Issue  such  bonds,  to 
submit  the  question  to  the  voters.  We  do 
not  so  construe  this  section.  While  the  coun- 
ty commissioners  are  empowered  to  submit 
the  question  of  issuing  the  bonds  to  the  vot- 
ers, they  arp  not  compelled  to  do  so.  The 
statute  contemplated  that  the  county  com- 
missioners might  deem  it  proper  to  submit 
such  question  to  the  voters,  and  in  such  case 
it  was  necessary  to  confer  upon  them  the 
requisite  authority  to  that  end.  The  proviso 
is  therefore  not  meaningless  and  is  consistent 
with  the  full  authority  of  the  commissioners 
to  issue  the  bonds  as  conferred  in  the  first 
clause  of  the  section. 

The  power  of  the  Legislature  to  confer 
such  authority  upon  the  county  commission- 
ers is  clear.  While  article  10,  |  11  of 
the  Constitution  forbids  an  increase  of  the 
public  debt  of  the  state  without  submitting 
the  question  to  the  qualified  electors,  and 
while  article  8,  §  7,  forbids  any  dty  or  town 
from  creating  a  bonded  debt  without  submit- 
ting the  question  to  the  qualified  electors  of 
the  city  or  town,  we  find  no  such  restriction 
on  the  power  of  the  Legislature  with  respect 
to  the  issuance  of  bonds  by  a  county.  In  the 
aosence  of  such  restriction,  the  power  of  the 
Legislature  is  plenary. 

The  petition  is  therefore  dismissed. 


(8S  8.  C.  82) 
STATE)  T.  BALIiEW  et  aL 

(Snprems  Court  of  South  Carolina.    June  17, 
1909.) 

On  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  68  S.  B.  688. 

PER  CURIAM.  A  careful  examination  of 
this  petition  does  not  lead  us  to  the  conclu- 
sion that  any  mat^al  matter  of  law  or  fact 
was  overlooked  or  disregarded;  and  the  pe- 
tition is  therefore  dismissed,  and  the  order 
staying  the  remittitur  revoked. 


(66  W.  Va.  673) 
WHITE  et  al.  v.  BAILEY  et  al. 

(Supreme  Court,  of  Appeals  of  West  Virginia. 

April  27,   1909.     Rehearing  Denied 

June  9,  1909.) 

1.  Deeds  (|  177*)-rRE8Cissi0N— NoNPaaffOBM- 
ANCE  BT  Grantee. 

Neither  the  reservation  of  a  lien  for  main- 
tenance and  support  in  a  deed  of  conveyance, 
made  in  consideration  of  a  covenant  to  support 
and  maintain  the  grantor,  nor  the  insertion 
therein  of  a  clause,  giving  him  a  right  to  re-en- 
ter and  use  and  occupy  the  land  during  his  life, 
in  case  of  nonperformance  of  the  covenant  ex- 
tinguishes, cuts  off,  or  prevents  right  of  re- 
scission in  the  grantor,  in  the  event  of  failure 
of  the  grantee  to  perform  the  covenant. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  fit  549,  649%;    Dec  Dig.  I  177.*] 

2.  Deeds  (fi  90*)— Constbuotion— Pubpose. 

A  deed  should  be  so  construed  as  to  give  ef- 
fect to  all  Of  its  parts  and  harmonize  them,  but 
functions  and  purposes,  not  expressed  nor  nec- 
essarily implied,  should  not  be  added  after  a 
reasonable  and  important  function  for  every 
clause,  which  the  parties  may  have  had  in 
contemplation,  has  been  already  perceived. 

[E}d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  234-248;   Dec.  Dig.  |  90.*] 

3.  Deeds   (S  90*)  —  Constbuction  —  Ikfued 
Effect  ob  Pubpose. 

Generally  a  provision,  effect,  or  purpose 
is  not  read  into  an  instrument  as  having  been 
implied,  unless  necessity  therefor  is  found  in 
terms   used,   or   purposes  expressed,  therein. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  K  234r-248;    Dec.  Dig.  §  90.*] 

4.  Deeds    (§   100*)— Oonstbuotiow— Intewt— 
EXTBINSIO  Cibcumstances. 

The  purpose  and  object  of  the  parties  to 
a  deed  or  other  contract,  as  shown  by  the 
instrument  itself,  read  as  a  whole,  at  the  time 
of  its  execution,  in  the  light  of  the  subject- 
matter,  the  situation  of  the  parties,  and  the 
drcumstances  surrounding  them,  constitute  the 
safest  and  best  guide  to  their  intention. 

[Eid.  Note.— For  other  cases,  see  DtedB,  Cent 
Dig.  §  239;  Dec  Dig.  {  100.*] 

5.  BQI7ITT     (§     72*)  —  liAOHES  -*  PbEJUDIOE 

FBOM  Delay* 

Mere  delay,  for  a  long  period  of  time, 
in  asserting  a  cause  of  action,  cognizable  in 
equity  only,  working  no  injury  or  prejudice  to 
the  defendant  in  any  way,  bars  relief  only  on 
the  presumption  of  abandonment,  which  may  be 
overthrown  by  proof  of  conduct  showing  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  fi§  207-226;    Dec.  Dig.  §  72.*] 
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6.  Ezeoutobs  and  Adicinistbatobs  (1 149*)^ 

PowEB  TO  Set  Aside  Deed. 

The  executor  of  the  will  of  a  deceased 
person  may  prosecute  a  suit  to  set  aside,  for 
failure  of  consideration,  a  deed  conveying  away 
land  he  is  authorized  by  the  will  to  sell. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  §  149.*] 

Brannon,  J.,   dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Lewis  County. 

BlU  by  A.  P.  White,  executor  of  the  will 
of  William  J.  Bailey,  deceased,  and  another, 
against  Bland  Bailey  and  others.  Decree  for 
complainants,  and  Bland  Bailey  appeals. 
Affirmed. 

W.  W.  Brannon  and  A.  B.  &  R.  F.  Fleming, 
for  appellant  Linn  &  Bland  and  John  Bas- 
sel,  for  appellees. 

POFFENBARGER,  J.  Bland  Bailey  com- 
plains of  a  decree  of  the  circuit  court  of 
Lewis  county  canceling  and  setting  aside  a 
deed  by  which  his  father,  William  J.  Bailey, 
had  conveyed  to  him  a  tract  of  208  acre9  of 
land,  upon  a  bill  filed  for  the  purpose  by  the 
executor  of  the  will  of  said  William  J.  Bai- 
ley and  Broaddus  College,  a  beneficiary  of  a 
trust  created  by  said  will.  The  deed  so  set 
aside  conveyed  the  land  to  the  appellant,  Ju- 
ly 12,  1889,  in  consideration  of  $1  and  a  cove- 
nant, on  the  part  of  the  grantee,  "to  remove 
to  and  occupy,  use,  and  cultivate  in  a  prop- 
er manner  said  .tract  of  land,  for  the  exclu- 
sive use  and  benefit  of  said  Bland  Bailey  and 
is  to  support  and  maintain  at  his  exclusive 
costs  and  charge,  the  said  William  J.  Bailey, 
and  his  said  wife  during  their  joint  lives, 
and  the  life  of  the  survivor  of  them  in  sick- 
ness and  in  health,  in  a  comfortable  and 
careful  manner  in  all  respects,  and  on  said 
land  in  the  dwelling  house  of  the  said  Wil- 
liam J.  Bailey,  thereon,  during  the  time  to 
be  occupied  by  the  said  William  J.  Bailey 
and  wife  with  the  said  Bland  Bailey  and 
family."  A  lien  for  support  and  mainte- 
nance was  expressly  retained,  and  the  follow- 
ing clause  of  re-entry  Inserted:  'The  right 
is  reserved  to  said  William  J.  Bailey  to  re- 
enter said  land,  and  use  and  occupy  the  same 
during  his  life."  The  grantee,  with  his  fam- 
ily. Immediately  moved  into  the  dwelling 
house  with  the  grantor  and  remained  there 
about  nine  months,  when,  becoming  dissatis- 
fied, he  went  away  and  never  returned,  leav- 
ing the  grantor  in  possession.  About  two 
years  after  the  execution  of  the  deed,  June 
18,  1891,  William  J.  Bailey,  having  no  other 
land,  and  assuming  he  had  become  re-invest- 
ed, by  the  breach  of  the  covenant  to  main- 
tain and  support  him,  with  the  title,  legal 
or  equitable,  to  the  land  so  conveyed,  or  a 
right  to  acquire  the  same,  executed  another 
deed,  purporting  to  convey  to  certain  trus- 
tees for  Broaddus  College,  a  corporation,  an 
undivided  half  of  the  tract,  and  a  will  by 


which,  after  giving  numerous  legacies,  he 
directed  the  executors  therein  named,  Mar- 
cellus  White  and  Perry  (A.  P.)  White,  to  sell 
the  residue  of  that  and  any  other  he  might 
afterwards  acquire  and  pay  the  legacies. 
Among  the  legacies  there  was  one  of  $800  to 
Marcellus  White  and  another  of  $400  to  Per- 
ry White,  given  by  the  fourteenth  and  fif- 
teenth items,  respectively,  subject  to  certain 
conditions,  not  material  here.  On  the  same 
day  be  executed  a  codicil,  directing  the  pay- 
ment of  $3,000  out  of  his  estate  to  Broaddus 
College,  in  the  event  the  deed  executed  to  the 
trustees  for  its  benefit  should  fail  to  pass 
title  to  the  land,  and  gave  this  legacy  prec- 
edence over  all  others  except  the  two  above 
mentioned.  By  another  codicil,  made  the 
same  day,  he  reduced  Marcellus  White's  leg- 
acy to  $600.  He  retained  the  control  and 
management  of  the  land  until  his  death, 
some  time  in  the  year  1003.  The  bill  seeks 
instruction  and  guidance  of  the  court  re- 
specting the  duties  of  the  executor  in  the 
premises  and  a  settlement  of  the  estate. 

Unless  principles  well  settled,  generally 
recognized,  and  often  declared  by  this  court 
are  rendered  inapplicable  by  the  peculiar 
terms  of  the  deed  and  the  time  and  circnm- 
stances  of  the  institution  of  the  suit,  the  de- 
cree is  manifestly  right.  This  is  frankly  ad- 
mitted. The  principal  contentions  in  the 
brief  of  counsel  for  the  appellant  are:  (1> 
The  provisions  of  the  deed,  reserving  securi- 
ty for  performance  of  the  covenant  and  pre- 
scribing a  remedy  for  breach  thereof,  pre- 
cluded resort  to  any  other ;  (2)  relief  is  bar- 
red by  laches.  The  others  are  merely  argu- 
mentative, collateral,  and  subsidiary  In  char- 
acter. * 

The  main  reliance  for  reversal  Is  the  re- 
entry clause.  As,  by  the  deed,  the  grautor 
conveyed  the  fee-simple  title  and  then  re- 
served a  lien  for  support  and  a  right  to  re- 
enter upon  the  land  and  "use  and  occupy  the 
same  during  his  life,"  it  is  said  he  was  limit- 
ed to  these  two  methods  of  relief,  since  the 
parties  contemplated  possibility  of  failure 
and  undertook  to  provide  for  it.  In  other 
words,  it  is  contended  that,  by  adding  the 
words,  *'and  use  and  occupy  the  same  during 
his  life,"  he  limited  the  purpose  of  his  re-en- 
try and  the  scope  and  extent  of  his  relief,  in 
respect  to  title,  to  the  recovery  of  a  life  es- 
tate. This  view  seems  to  rest  upon  the  as- 
sumption of  the  existence  of  an  ambiguity, 
calling  for  the  application  of  a  rule  of  con- 
struction requiring  the  terms  of  an  ambigu- 
ous deed  to  be  taken  most  strongly  against 
the  grantor.  Resort  is  not  had  to  this  role, 
unless  ambiguity  or  uncertainty  remain  aft- 
er all  others  have  been  vainly  appealed  to  In 
an  effort  to  ascertain  the  meaning  of  the  in- 
strument 2  Kent,  Comm.  656 ;  13  Cyc.  609 ; 
Chitty,  Con.  p.  137;  Ham.  Con.  §  413.  Nor 
will  uncertainty  or  a  doubt  be  unnecessarily 
introduced  or  raised.     It  must  appear  from 
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the  terms.  When  the  terms  are  plain,  and  a 
reasonable  function  for  all  clanses  or  pro- 
visions, contained  in  the  instrument,  is  clear- 
ly discernible,  and  no  necessary  friction,  re- 
pugnancy, or  inconsistency  will  result,  and 
nothing  in  the  purposes  or  objects  contem 
plated  require  any  further  effect  to  be  glren 
to  any  clause,  the  instrument  should  have  ef- 
feet  according  to  the  plain  meaning  of  the 
terms  used.  All  authority  opposes  construc- 
tion, or  the  reading  In  of  matter  not  express- 
ed, when  it  is  not  rendered  necessary  in  some 
way  or  for  some  reason.  United  States  v. 
Fisher,  2  Oranch,  358,  2  L.  Ed.  304;  Jack- 
son V.  Lewis,  17  Johns.  (N.  T.)  475;  Turn- 
pike Co.  V.  People,  9  Barb.  (N.  Y.)  161;  Mor- 
gan V.  Railroad  Co..  96  U.  S.  716.  24  L. 
Ed.  743.  These  cases  inyolved  the  interpre- 
tation of  statutes,  but  the  same  rule  applies 
in  the  interpretation  of  contracts.  Chltty, 
Con.  6,  113;  Hammon,  Con.  pp.  811-^13,  f 
412;  Devlin,  Deeds,  |  836. 

What  function  could  the  re-entry  clause 
have  been  intended  to  perform?  Its  object 
was  to  enable  the  grantor  to  regain  posses- 
sion in  case  of  necessity.  That  it  was  not  in- 
tended as  a  full,  complete,  and  exclusive 
remedy,  in  case  of  failure,  is  made  apparent 
by  the  retention  of  a  lien  reaching  beyond 
the  supposed  life  estate  to  the  fee.  Many 
contingencies  might  arise.  The  grantee 
might  die,  leaving  only  a  widow  and  chil- 
dren, wholly  incapable  of  managing  the  farm 
so  as  to  sustain  themselves  and  to  render  the 
support  stipulated  for,  or  he  might  become 
an  Invalid,  in  consequence  of  which  failure 
could  occur  under  peculiar  circumstances 
and  from  unavoidable  causes,  such  as  might 
make  it  desirable  to  forego  the  equitable 
right  of  rescission,  provided  the  grantor 
could  take  contfol  himself  or  substitute  some 
person  capable  of  perfecting  the  object  both 
parties  had  in  view.  A  general  re-entry 
clause  would  have  made  it  necessary,  under 
such  conditions,  to  wholly  terminate  the  es- 
tate of  the  grantee  or  allow  it  to  exist  to  the 
great  disadvantage  and  embarrassment  of 
the  grantor.  No  right  of  re-entry  at  all 
would  have  made  it  still  worse,  as  posses- 
sion could  not  then  have  been  rightfully  re- 
gained, until  after  a  decree  of  rescission,  per- 
haps delayed  by  protracted  litigation.  The 
clause  of  re-entry  may  also  have  been  in- 
tended to  supplement  the  Hen  for  support, 
since  any  attempt  to  enforce  that  might  have 
met  with  resistance,  causing  delay.  Thus  It 
appears  to  be  wholly  unnecessary  to  say  this 
clause  was  Intended  to  cut  off  the  equitable 
right  of  rescission,  in  case  of  noni)erform- 
ance  of  the  covenant,  in  order  to  find  an  Im- 
portant function  for  it  to  perform.  More- 
over, there  Is  no  express  waiver  of  the  right 
of  rescission,  nor,  indeed,  any  reference  to 
that  right  by  any  word  used  in  the  deed.  It 
does  not  deal  with  that  subject  at  all.  It  re- 
lates solely  to  the  right  of  possession,  as  a 
means  of  realizing  support  and  maintenance 


from  the  land,  treating  it  as  that  of  the 
grantee,  in  case  the  grantor  should  desire  to 
do  so.  It  creates  a  right  under  the  contract, 
not  a  right  against  it,  widely  different  in 
nature.  With  what  does  this  clause,  so  read, 
conflict?  Plainly  not  with  any  express 
words  of  the  deed.  It  is  inconsistent  with 
nothing  except  a  mere  unnecessary,  and 
therefore  fanciful,  implication,  or  rather  the- 
ory as  to  intent,  not  a  necessary  implication, 
for  the  clause  may  perform  important  and 
highly  beneficial  functions,  other  than  that 
of  relinquishing  right  of  rescission  for  ade- 
quate cause.  If  no  purpose  could  be  assign- 
ed to  it  other  than  that  of  barring  right  of 
rescission,  an  implication  might  be  said  to 
arise  from  necessity;  presumption  against 
intention  to  insert  useless  clauses  being  rec^ 
ognlzed  and  entertained  by  the  courts. 

One  of  the  best  and  most  potent  indices  of 
the  intention  of  the  parties  to  a  deed  or  oth- 
er contract  is  the  purpose  disclosed  by  it, 
considered  as  a  whole  in  connection  with  its 
subject-matter  and  the  situation  and  circum- 
stances of  the  parties.  The  grantor,  seised 
of  a  good  farm,  conceived  the  idea  or  pur- 
pose of  conveying  it  hi  fee,  in  consideration 
of  support  and  maintenance  for  himself  and 
his  wife.  The  grantee  was  a  nephew,  not  a 
member  of  his  immediate  family.  There  are 
no  words  in  the  deed  importing  a  gift  Test- 
ed by  its  terms,  it  conveys  the  land  for  a  val- 
uable consideration  and  nothing  else.  The 
consideration  was  entire,  going  to  the  whole 
estate  conveyed.  It  is  not  to  be  presumed 
he  Intended  the  grantee  to  have  either  the 
fee-simple  title  or  the  remainder  In  fee,  with- 
out rendering  the  consideration  stipulated 
for.  The  construction  contended  for  would 
have  made  the  deed  operate  a  gift  pure  and 
simple  as  to  all  except  a  life  estate,  and  the 
grantee  need  never  have  performed  his  cove- 
nant. Thus  he  would  have  obtained  by  far 
the  most  valuable  part  of  the  estate  without 
rendering  anything  for  it  This  conflicts 
with  the  purpose  disclosed  by  the  terms  of 
the  deed.  It  purports  a  sale  of  the  entire 
subject,  not  a  gift  as  to  any  of  it  It  bound 
the  grantee  to  remove  to  and  occupy,  use, 
and  cultivate  the  land  and  support  and  main- 
tain the  grantor  and  his  wife  on  it  in  a  com- 
fortable and  careful  manner.  Under  this 
construction  he  need  not  have  done  so.  He 
could  have  compelled  the  grantor  to  earn  his 
own  living  on  the  land  as  he  had  previously 
done,  looking  only  to  him  for  damages  for 
breach  of  the  covenant,  and  relying  upon  the 
right  to  sell  what  had  been  bis  own  land  as 
s^urity.  If  unable  to  earn  his  living  and 
compelled  to  sell  the  land,  he  might  then 
have  been  under  the  necessity  of  selling  his 
own  roof  from  over  his  head.  Plainly  no 
such  results  were  ever  contemplated  by  ei- 
ther party. 

It  is  difficult  to  perceive  any  distinction 
between  the  effect  of  this  clause  and  that 
of  the  clause  reserving  a  lien  for  support 
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and  malutenance,  upon  the  right  of  reads* 
Bion.  If  one  la  exclnaiye  of  that  right,  why 
la  not  the  other?  The  reaerratlon  of  the 
lien  contemplatea  poasible  failure  of  the 
grantee  to  render  the  aupport  atipnlated  for, 
conatitnting  the  conaideration.  It  afforda  a 
meana  of  relief  or  remedy  on  the  happening 
of  such  a  contingency.  Its  incorporation  in 
the  deed  ahows  that  it  waa  foreseen  by  the 
parties.  What  more  can  be  said  of  any 
other  clause,  giving  a  right  to  re-enter  and 
hold  the  land  during  the  lifetime  of  the 
grant(»'?  We  have  two  decisions,  setting 
aside  deeds,  conveying  land  in  consideration 
of  a  covenant  for  support,  and  containing 
clauses  of  forfeiture  for  failure  of  perform- 
ance. Goldsmith  v.  Goldsmith,  46  W.  Va. 
426,  83  S.  E.  266,  and  Fluharty  v.  Fluharty, 
54  W.  Va.  407,  46  S.  B.  199.  Equity  never 
enforces  a  forfeiture,  and  did  not  do  ae  in 
those  cases.  It  rescinded  the  contracts,  set 
them  aside  wholly,  for  failure  of  considera- 
tion. The  argument  used  here  would  have 
denied  equity  Jurisdiction  there  and  remitted 
the  plaintiffs  to  actions  at  law  for  recovery 
of  the  possession  under  the  forfeiture  claus- 
es. Those  cases  are  express  authority  for 
the  position  that  the  insertion  of  a  forfeiture 
clause  does  not  preclude  right  of  rescission 
on  the  theory  of  substitution,  prescription 
of  an  exclusive  remedy,  or  otherwise.  These 
decisions  say,  in  effect,  that  a  mere  aurmise 
or  conjecture  as  to  intent  will  not  be  read 
into  a  deed.  Necessity  in  some  sense  is  a 
prerequisite.  It  is  the  ground  upon  which 
every  implication  arises. 

The  doctrine  of  laches  cannot  be  invoked. 
The  appellant  was  not  in  any  sense  preju- 
diced by  the  delay,  and  the  intent  of  the 
grantor  not  to  abandon  his  right  of  rescis- 
sion is  placed  beyond  possibility  of  doubt 
He  retained  possession  until  the  time  of  bis 
death.  Two  years  after  the  deed  was  made, 
he  endeavored  to  dispose  of  the  property  to 
other  parties  by  deed  and  will.  Mere  delay 
for  a  long  period  of  time,  standing  alone, 
does  no  more  than  raise  a  presumption  of 
intent  to  abandon  the  cause  of  action,  if  it 
be  one  of  exclusive  equity  jurisdiction.  De- 
pue  V.  Miller  (decided  at  the  present  term) 
64  S.  E.  740;  Hale  v.  Hale,  62  W.  Va.  609, 
59  S.  B.  1056.  14  L.  R,  A.  (N.  S.)  221;  Pusey 
V.  Gardner,  21  W.  Va.  469;  Cranmer  v.  Mc- 
S words,  24  W.  Va.  594;  Kerr  on  Fraud  & 
Mistake,  305;  Pickering  v.  Stamford,  2  Ves. 
Jr.  593 ;  Railway  Co.  v.  Gregg,  101  Va.  308, 
43  S.  E.  570;  Bell  v.  Wood,  W  Va.  677,  27  S. 
B.  504.  Even  long  periods  of  delay  do  not 
bar,  if  the  intent  to  abandon  is  negatived 
by  conduct  of  the  party  showing  the  con- 
trary. Berry  v.  Weideman.  40  W.  Va.  36, 
20  S.  E.  817,  52  Am.  St.  Rep.  866;  Jameson 
V.  Rixey,  94  Va.  342,  26  S.  E.  861,  64  Am. 
St.  Rep.  726;  Roberts  v.  King,  10  Grat. 
(Va.)  184. 

The  only  other  question  deemed  worthy  of 
consideration  is  whether  any  person  other 
than  the  grantor  can  prosecute  this  right  of 


rescission.  If  the  plaintiff  were  a  mere  as- 
signee of  the  cause  of  action,  his  right  to 
sue  would  be  gravely  doubtful;  but  he  is 
the  representative  of  the  estate  to  which  it 
belongs  and  sues  as  such.  Hence  there  is 
no  shadow  of  maintenance  and  champerty, 
forbidding  entry  to  courts  of  equity  In  so 
many  cases,  reported  in  the  books.  Nor  is 
the  cause  of  action  one  that  dies  with  the 
person.  Fluharty  v.  Fluharty,  dted ;  Booth 
V.  Fuller,  35  App.  Dlv.  117,  54  N.  Y.  Supp. 
670;  Kent  v.  Davis,  89  Qa.  151,  15  S.  B.  457 ; 
Hensley  v.  Hensley  (Ky.)  30  S.  W.  613. 

Seeing  no  error  in  the  decree,  we  alBrm  it, 
with  costs  and  damages. 

Affirmed. 

BRANNON,  J.  (dissenting).  I  am  decided- 
ly averse  to  the  decision  in  this  case.  I  go 
upon  the  letter  of  the  deed,  the  contract  be- 
tween the  parties.  The  deed  is  an  absolute 
grant  of  the  fee.  Its  consideration,  its  vital 
purpose  on  the  grantor's  part,  was  support  of 
himself  and  wife.  To  secure  this  he  chose 
his  own  remedies  In  case  of  the  grantee^s 
default  to  give  such  support  He  chose  two 
remedies,  one  a  lien,  the  other  a  right  to  re- 
enter and  hold  for  his  life;  in  other  words, 
reserved  tf  life  estate  on  the  contingency  of 
failure  to  support  His  only  object  being 
support,  he  did  not  reserve  right  to  re-enter 
absolutely  and  hold  the  fee,  but  only  for  his 
life,  for  that  was  all  he  asked.  He  did  not 
desire  to  take  back  the  fee,  but  only  a  life 
estate.  He  desired,  in  case  of  default,  to 
choose  one. or  the  other  remedy.  He  might 
not  want  the  land,  but  money  for  support, 
and  therefore  he  reserved  a  lien,  which 
would  hold  the  land  liable  in  a  court  of 
equity  for  money  support  On  the  other 
hand,  he  might  prefer  to  hold  the  use  of  the 
land  for  life,  and  therefore  he  reserved  a 
life  estate.  These  remedies  were  regarded 
efficient  and  as  far  as  he  went  He  took  no 
note  of  the  fee  after  his  death.  Now,  the 
decree  takes  back,  not  a  life  estate,  but  the 
fee.  For  what  purpose?  To  support  the 
grantor  and  wife?  Not  at  all.  They  are 
dead.  The  grantors  only  reserved  support 
It  cannot  be  rendered  now,  unless  we  can 
give  bread  to  the  dead.  That  was  the  gran- 
tor's sole  purpose.  It  cannot  be  accomplish- 
ed. The  fee  goes,  not  for  Bailey's  support 
but  to  others.  Were  It  not  that  the  parties 
fixed  their  own  remedies,  I  would  not  hold 
the  opinion  which  I  do  hold.  Bailey  did  not 
sue  to  enforce  the  lien.  He  did  not  sue  to 
cancel  in  life.  This  court  gives  a  remedy 
taking  back  the  fee;  whereas,  the  grantor 
stipulated  that  he  could  take  back  only  a 
life  estate.  That  would  be  sufficient  for  sup- 
port, as  he  considered.  I  repeat  that  gran- 
tor Bailey  inserted  a  clause  of  forfeiture  for 
an  estate  for  his  life  only,  and  the  court 
gives  him  a  clause  of  forfeiture  forever.  He 
reserved  a  life  estate  only,  and  he  could  not 
vest  in  Broaddus  College  a  fee  by  a  later 
deed.    In  Lowman  v.  Crawford,  99  Va.  688, 
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40  S.  B.  17,  was  a  deed  In  consideration  of 
support,  and  the  court  held  that  equity 
would  cancel  It  for  default,  giving  as  its 
reason  that  there  wad  no  clause  of  re-entry, 
indicating  that,  where  there  is  such  clause, 
that  is  the  remedy,  and  that  must  govern. 
As  I  have  stated,  the  deed  passed  to  Bland 
Bailey  an  absolute  fee.  There  was  left  in 
William  J.  Bailey  nothing  but  the  right  to 
re-enter  to  execute  the  condition,  fi'ailnre 
to  support  was  a  condition  of  forfeiture. 
Gould  a  grantee  of  Bailey  take  the  right  to 
enforce  this  forfeiture?  In  Schulenberg  v. 
Harriman,  21  Wall.  44,  22  L.  £d.  551,  an  act 
of  Congress  enacted  that  certain  lands  unsold 
after  10  years  should  revert  to  the  govern- 
ment if  the  railroad  should  not  be  then  com- 
pleted. The  court  said  that  such  provision 
was  "no  more  than  a  provision  that  the  grant 
should  be  void  if  a  condition  subsequent  be 
not  performed.  In  Sheppard's  Touchstone  it 
is  said:  'If  the  words  in  the  close  or  con- 
clusion of  a  condition  be  thus,  that  the  land 
shall  return  to  the  enfeoffor,  etc,  or  that  he 
shall  take  it  again  and  turn  it  to  his  own 
profit,  or  that  the  land  shall  revert,  or  that 
the  feoffor  shall  reclpere  the  land,  these  are, 
either  of  them,  good  words  in  a  condition  to 
give  a  re-entry — as  good  as  the  word  "re- 
enter"— and  by  these  words  the  estate  will 
be  Aiade  conditional.'  •  •  •  And  it  is 
settled  law  that  no  one  can  take  advantage  of 
the  nonperformance  of  a  condition  sul>9e- 
quent  annexed  to  an  estate  in  feev  but  the 
grantor  or  his  heirs,  or  the  successors  of  the 
grantor,  if  the  grant  proceed  from  an  arti- 
ficial person;  and,  if  they  do  not  see  fit  to 
assert  their  rights  to  enforce  a  forfeiture  on 
that  ground,  the  title  remains  unimpaired  in 
the  grantee.  The  authorities  on  this  point, 
with  hardly  an  exception,  are  all  one  way 
from  the  Tear  Books  down."  We  find  in 
Tiedeman  on  Real  Property,  §  207,  this: 
*'Ck>nditlons  are  reserved  only  to  the  grantor 
and  his  heirs.  They  cannot  be  reserved  for 
the  benefit  of  third  persons.  As  a  general 
rule  therefore  only  the  grantor  and  his  heirs 
have  a  right  to  enter  upon  condition  brok^i, 
and  they  lose  their  right  if  they  should  con- 
vey away  the  reversion  in  them.  The  xlght 
of  entry  is  not  an  estate,  not  even  a  possi- 
bility of  reverter;  It  is  simply  a  chose  in  ac- 
tion. And  although  it  has  been  held  that  an 
express  condition  can  be  devised  with  the 
reversion,  and  the  devisee  and  his  heirs  en- 
ter for  the  breach,  yet  such  a  condition  can- 
not be  aliened  or  assigned,  and  does  not  pass 
with  a  grant  of  the  reversion."  Hopper  v. 
Cummlngs,  45  Me.  359,  holds:  **At  conmion 
law  none  but  the  grantor,  his  heirs  and  legal 
representatives,  can  take  advantage  of  a 
breach  of  condition  subsequent.  When  a  con- 
dition is  annexed  to  a  particular  estate,  and 
afterwards  by  another  deed  the  reversion  is 
granted  by  the  maker  of  the  condition,  the 
condition  Is  gone."  In  Nlcoll  v.  Railroad,  12 
N,  Y.  121,  it  is  held  that  "right  of  entry  is 
not  a  reversion  or  an  estate  in  land,  and  it 


will  not  pass  by  assignment  or  by  a  convey- 
I  ance  of  the  premises  held  subject  to  the  con- 
dition.    Accordingly,   where  the  grantor  of 
premises  on  condition  subsequent  afterwards 
conveyed  the  same  to  a  third  person,  and 
there  was  subsequently  a  breach,  held,  that 
the  latter  could  not  divest  the  title  of  the 
grantee  on  condition."    In  Southard  v.  Rail- 
road Co.,  26  N.  J.  Law,  21,  we  find  it  held 
,  that  a  contingent  estate  or  a  right  for  a  con- 
dition broken  was  not  devisable  at  common 
law,  and  the  condition  of  a  deed  could  only 
I  be  taken  advantage  of  by  a  party  to  it  or 
;  privies  In  right  and  representation,  as  the 
I  heirs  of  natural  persons  or  the  successors  of 
artificial  persons.    The  opinion  says:    "It  is 
a  rule  of  the  common  law  that  none  may  take 
!  advantage  of  a  condition  in  deed  but  parties 
I  and  privies  in  right  and  representation,  as 
'  the  heirs  of  nattural  persons  and  the  succes- 
sors of-  politic  persons ;    and  that  neithwr 
!  privies   nor  assignees  in  law,   as  lords  by 
I  escheat,  nor  in  deeds,  as  grantees  of  rever- 
sions, nor  privies  in  estate,  as  he  to  whom 
the  remainder  is  limited,  shall  take  benefit 
of  entry  or  re-entry  by  force  of  a  condition. 
Shep.  Touch.  140;  CJo.  Lit  214a;    Lit  fi  347; 
Doct  &  Student,  161,  c.'20;   Perkins,  f  830; 
4  Kent,  127;   2  Cruise,  Dig.  c.  2,  S  49."    In 
Avelaln  v.  Ward,  1  Vesey,  Sr.,  422,  it  is  held 
that:  "If  there  is  a  devise  to  a  stranger,  not 
the  heir  at  law,  upon  a  condition  subsequent, 
the  devisee  cannot  take  advantage  of  the 
breach,  for  the  benefit  thereof  is  not  devis- 
able, but  must  go  in  privity  to  the  heir  at 
law  of  the  grantor,  who  must  enter  for  the 
breach,  not  the  devisee."     2  Washburn  on 
Real  Property,  §  954,  says:  "But  of  conditions 
in  deed  no  one  but  he  who  creates  the  estate 
or  his  heirs,  as  for  instance  the  heirs  of  the 
devisor,  or,  in  case  of  a  devise  of  the  contin- 
gent right,  such   devisee  or  his  heirs,   can 
take   advantage  by  entering  and  defeating 
the  estate.     It  is  a  right  which  cannot  be 
aliened  or  assigned  or  passed  by  a  grant  of 
the  reversion  at  common  law."     As  to  the 
right  of  the  devisee  to  enforce  a  condition, 
the  bulk  of  the  common  law  is  against  it,  and 
Tiedeman,  R,  Prop.,  in  note  to  section  207,  p. 
279,  says  that  that  rule  is  local  In  Massachu- 
setts.   Why  not?    A  grantee  in  a  deed  can- 
not enforce  the  condition,  and  a  devisee  takes, 
not  by  descent,  but  by  purchase,  and  is  a 
purchaser   Just   as  a   grantee  unless  he  is 
heir,  and  then  he  takes,  not  by  devise,  but  by 
descent      Therefore   the    Broaddus    College 
!  trustees   could   not   enforce   that   condition, 
I  nor  could   Bailey's  executors,   for  the  will 
!  gave  the  executors  a  naked  power,  not  coupl- 
j  ed  with  title  or  interest,  as  the  will  only  gave 
Ithem  power  to  sell,  Invested  them  with  no 
'  estate.    Having  no  right  to  enforce  this  con- 
j  dition,  strangers  to  it,  the  trustees  and  ex- 
:  ecutors,  cannot  rescind  in  equity.    Bailey  did 
not  grant  the  trustees'  right  to  sue  for  re- 
scission, nor  did  his  will  grant  it  to  his  ex- 
ecutors. 
1     Some  days  after  writing  the  above,  I  con- 
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eluded  to  make  further  examination,  and  I 
have  made  it,  with  the  result  that  I  am  more 
decided  in  my  dissent  than  I  .was  then,  and  I 
will  supplement  the  above  with  some  other 
authorities.  I  would  recall  to  mind  that  Wil- 
liam J.  Bailey's  deed  to  Bland  Bailey  passed 
from  William  J.  Bailey  a  fee,  every  vestige 
or  morsel  of  title,  and  vested  the  same  in 
Bland  Bailey  forever,  unless  William  J. 
Bailey  had  revested  himself  with  title,  and 
that  could  be  done  only  by  're-entry,  or  the 
enforcement  of  the  lien  and  purchase  of  the 
land  by  William  J.  Bailey.  No  suit  to  en- 
force the  lien  was  brought  No  re-entry  was 
made.  Therefore  William  J.  Bailey  had  no 
estate  in  him  when  he  made  the  deed  to  the 
trustees  of  Broaddus  College  or  when  he 
made  his  will.  The  books  teem  with  the  doc- 
trine that,  where  title  has  passed  with  condi- 
tion subsequent  defeating  the  estate  for  Its 
breach  by  re-entry,  there  must  be  re-entry  to 
revest  the  estate  in  the  grantor.  In  1854  the 
case  of  NicoU  v.  Railroad,  12  N.  Y.  121,  was 
fully  considered,  and  It  was  held  that:  "A 
mere  failure  to  perform  such  a  condition 
does  not  devest  the  title.  There  must  be  an 
entry,  or  what  is  equivalent  thereto  by  the 
statute,  by  the  grantor  or  his  heirs,  for  a 
breach  of  the  condition  to  forfeit  the  estate. 
This  right  of  entry  is  not  a  reversion  or  an 
estate  in  land,  and  it  will  not  pass  by  assign- 
ment or  by  a  conveyance  of  the* premises  held 
subject  to  the  condition."  In  1896  the  New 
York  court  had  this  subject  again  under  full 
consideration  in  Uplngton  v.  Corrigan,  151 
N.  Y.  143,  45  N.  B.  359,  37  L.  R.  A.  794,  and 
it  reiterated  this  doctrine.  It  was  there 
said  that  no  action  could  foe  maintained  by 
the  assignee  to  recover  the  land  whether  the 
breach  was  before  or  after  the  assignment, 
and  no  one  but  the  grantor  or  his  heirs  could 
take  advantage  of  the  forfeiture  That  re- 
entry is  required  to  revest  I  add  the  follow- 
ing authorities:  Bowen  v.  Bowen,  18  Conn. 
535 ;  Board  v.  Trustees,  63  111.  204 ;  Tallman 
V.  Snow,  35  Me.  342;  Hubbard  v.  Hubbard, 
97  Mass.  188,  93  Am.  Dec.  75;  Morris  v. 
Hoyt  11  Mich.  9;  Adams  v.  Lindell,  72  Mo. 
198;  Rollins  v.  Riley,  44  N.  H.  9;  Vail  v. 
Railroad  Co..  106  N.  Y.  283,  12  N.  B.  607,  60 
Am.  Rep.  449;  Phelps  v.  Chesson,  34  N.  C. 
194;  Kibler  v.  Luther,  18  S.  C.  606.  Ohio 
Iron  Co.  V.  Auburn  Iron  Co.,  64  Minn.  404, 
67  N,  W.  221,  holds  that:  'The  right  of  re- 
entry cannot  exist  as  an  independent  condi- 
tion, but  only  as  an  incident  to  an  estate 
or  Interest  for  the  protection  of  which  It  is 
reserved.  The  right  of  re-entry  is  not  an 
estate  or  Interest  in  land,  nor  does  it  imply 
the  reservation  of  a  reversion,  and  when  en- 
forced the  grantor  is  in  through  the  breach 
of  the  condition,  and  not  by  reverter."  The 
Supreme  Court  of  the  United  States,  in  Ruch 
V.  Rock  Island.  97  U.  S.  693.  24  L.  Ed.  1101, 
citing  a  host  of  authorities,  held  that  breach 
of  a  condition  subsequent,  not  followed  by 
limitation  over  to  a  third  person,  does  not 
tpso  facto  work  forfeiture.    It  <mly  vesta  In 


the  grantor  or  his  heirs  a  right  of  action 
which  caimot  foe  transferred  to  a  stranger, 
which  they  cannot  without  actual  entry  en- 
force by  suit  for  the  land.  We  find  in  5  Bal- 
lard on  Real  Property,  note  to  section  270, 
that  right  of  re-entry  for  breach  of  condi- 
tion subsequent  *'is  a  mere  right  in  action, 
not  an  interest  in  land;  that  it  is  not  as- 
signable nor  grantable;  that  it  descends  to 
the  grantor's  heirs,  but  does  not  pass  by  a 
conveyance." 

It  may  be  suggested  that  these  principles 
of  common  law  everywhere  held  have  been 
changed  by  section  5,  c.  71,  Code  1899  (Code 
1906,  §  3024),  providing  that:  "Any  interest 
in  or  claim  to  real  estate  may  be  disposed  of 
by  deed  or  will."  That  statute  cannot  apply, 
because  it  requires  some  estate  or  actual  in- 
terest for  the  foundation  of  a  claim  to  come 
under  that  statute.  It  was  suggested  to  the 
New  York  court  in  NicoU  ▼.  Railroad,  12  N. 
Y.  121,  and  Uplngton  v.  Corrigan,  151  N.  Y. 
143,  45  N.  B.  359,  37  L.  R.  A.  794,  that  its 
statutes  of  wills  read  "every  estate  and  In- 
terest ib  real  property  descendible  to  heirs 
may  be  devised,"  and  another  statute  said 
that  "expectant  estates  are  descendible,  de- 
visable and  alienable  in  the  same  manner  as 
estates  in  possession";  but  the  court  said 
that  these  statutes  did  not  change  the  com- 
mon-law rule  in  this  matter.  The  court  said 
that  the  words  "expectant  estates^'  "include 
every  present  right  and  interest  either  vest- 
ed or  contingent  which  may  by  possibility 
vest  at  a  future  day,  yet  they  do  not  include 
the  mere  possibility  of  a  reverter,  which  the 
grantor  has  after  he  has  conveyed  in  fee  on 
condition  subsequent  He  has  no  present 
right  or  interest  whatever,  and  no  more  con- 
trol over  it  than  a  son  has  in  the  estate  of 
his  father  who  is  living."  The  court  denied 
in  those  two  cases  that  these  New  York  stat- 
utes, though  very  broad,  applied  to  such  a 
case  as  this.  If  this  statute  could  be  held  to 
change  this  organic  principle  of  estates,  held 
through  the  centuries,  why  did  not  that  most 
reliable  and  eminent  Virginia  author.  Prof. 
Minor,  realize  it  when  he  laid  down  in  2 
Minor's  Institutes,  229.  the  following  state- 
ment of  the  law:  '"The  mere  occurrence  of 
the  event  which  constitutes  the  condition 
does  not  at  common  law,  of  itself,  defeat  the 
estate,  supposing  it  to  be  a  freehold,  because, 
as  a  freehold  can  at  common  law  only  be 
created  by  the  notoriety  of  livery  of  seisin, 
there  is  needed  a  corresponding  notoriety  in 
order  to  determine  it  This  corresponding 
notoriety  is  the  re-entry  of  the  grantor,  or 
his  heirs,  supposing  the  grant  to  be  a  private 
one."  Our  statute  (Code  1899,  c.  93.  1 1  [Code 
1906,  S  3394]),  giving  the  grantee  of  any  land 
let  to  lease  or  the  reversion  the  same  right 
against  the  lessee  by  action  for  entry  upon 
any  covenant  or  promise  of  the  lease,  has 
no  application.  That  is  between  landlord 
and  tenant.  There  is  no  lease  here.  There 
is  no  reversion.  Nor  does  section  16  have 
anything  to  do  with  this  case.    It  recognizes, 
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as  common  law,  tfa«  role  above  stated  requir- 
ing actual  re-entry,  and  changes  that  by  dis- 
pensing with  re-entry,  but  only  by  an  action 
of  ejectment.  It  gives  no  chancery  Jurisdic- 
tion. 

But  do  the  principles  laid  down  show  that 
a  suit  in  equity  for  cancellation  of  the  deed 
from  Bailey  to  Bailey  cannot  be  maintained? 
They  do,  because  they  show  that  William  J. 
Bailey  had  no  estate  or  present  interest  in 
the  land.  It  had  all  gone  out  of  him,  and 
he  could  not  therefore  pass  any  interest  or 
estate  to  the  trustees  of  Broaddus  College  or 
to  his  executors.  Section  16,  c.  93  (Code 
1906,  §  3409),  will  not  help  them  to  maintain 
ejectment,  because  to  do  so  they  must  have 
"the  right  of  re-entry,"  and  we  have  seen 
that  that  is  not  conveyable  or  assignable, 
and  the  trustees  and  executors  did  not  have 
a  right  of  re-entry  so  as  to  maintain  eject- 
ment under  section  16.  This  section  does  not 
give,  create,  right  or  title.  It  only  gives 
ejectment  to  one  who  already  has  right  on 
which  to  enter.  It  would  give  Bailey  a<^tion. 
without  entry,  but  not  his  grantees.  WHUam 
J.  Bailey  did  not  confer  upon  them  by  word 
or  otherwise  right  to  sue  for  cancellation. 
Now  I  ask  how  can  a  suit  for  cancellation, 
or  any  other  legal  proceeding,  rest  upon  noth- 
ing, no  title,  no  right?  How  can  the  plaintiffs 
maintain  any  suit  whatever,  having  no  right 
recognized  in  law?  How  can  a  suit  stand 
upon  a  nonentity? 

I  have  above  discussed  the  case  on  the 
theory  that  the  grantor  Bailey  made  no  en- 
try under  the  forfeiture  clause,  but  that  the- 
ory does  not  likely  apply.  He  made  what  in 
law  is  re-entry.  He  was  on  the  land  when 
grantee  Bailey  left  it.  The  latter  yielded  the 
possession  to  grantor  Bailey.  It  was  matter 
of  agreement  between  them.  The  grantee 
Bailey  agreed  to  and  thus  waived  formal  re- 
entry. The  grantor  Bailey  remained  in  pos- 
session, and  assumed  authority  over  the 
land,  leased  it,  bad  it  cropped.  Even  if  gran- 
tee Bailey  had  not  consented,  grantor  Bailey 
being  in  sole  possession  when  grantee  Bailey 
quit  possession,  this  in  law  was  the  equiva- 
lent of  formal  re-entry.  Being  in  possession 
already,  he  could  not  enter  upon  himself. 
We  cited  authority  in  Guffey  v.  Hukill,  34  W. 
Va.  56,  11  S.  E.  754,  8  L.  R.  A.  759,  26  Am. 
St.  Rep.  901,  for  the  proposition  that  "No 
man  can  enter  upon  himself."  2  Washburn 
on  Real  Prop.  957,  says :  "If  the  grantor  is 
himself  in  possession  when  the  breach  hap- 
pens, the  estate  revests  in  him  at  once  with- 
out any  formal  act  on  his  part,  and  he  will 
be  presumed,  after  the  breach,  to  hold  for 
the  purpose  of  enforcing  the  forfeiture,  un- 
less he  waive  the  breach."  Therefore  we 
must  treat  William  J.  Bailey  as  having  him- 
self re-entered  for  breach  of  condition,  and 
thus  reinvested  himself  with  an  estate.  But 
what  estate  was  he  invested  with  by  such 
entry?     With  a  life  estate  by  the  letter  of 


the  deed,  not  with  a  fee.  Having  exercised 
this  right  of  re-entry,  he  used  the  remedy 
given  by  the  deed.  He  did  this  himself,  and 
he  could  not  have  that  remedy  and  also  re- 
scission in  equity.  Having  himself  used  this 
remedy,  that  was  the  extent  of  his  remedy 
under  the  letter  of  the  deed,  and  he  could 
not  convey  any  other  remedy,  by  rescission 
or  otherwise,  to  Broaddus  College  or  others. 
The  only  estate  he  had  by  such  entry  was  a 
life  estate,  and  he  could  eonfer  no  greater. 
"The  right  to  re-enter  •  •  •  means  the 
recovery  of  possession  in  one  way  only." 
Michaels  ▼.  Fishel,  169  N.  Y.  881,  62  N.  E. 
425.  There  it  is  said  that,  when  parties 
have  used  the  word  "re-enter,"  it  is  presum- 
ed they  used  It  in  the  common-law  sense. 
Note  7,  24  A.  &  E.  Eu  li.  216.  It  was  held  in 
that  case  that  the  statute  remedy  by  sum- 
mary procedings  could  not  be  resorted  to.  I 
here  repeat  that  under  the  cases  of  Lowman 
V.  Crawford,  99  Va.  688,  40  S.  B.  17,  and 
Guffey  V.  Hukill,  34  W.  Va.  49,  11  S.  E.  754, 
8  L.  R.  A.  759,  26  Am.  St  Rep.  901,  where  a 
deed  has  a  clause  of  re-entry,  that  is  the 
remedy,  and  there  is  not  the  superadded 
remedy  of  rescission,  especially  where  the 
re-entry  is  by  deed  only  for  a  life  estate. 
The  decision  gives  a  fee;  whereas,  re-entry 
by  the  letter  of  the  deed  gives  only  a  life  es- 
tate. 

Thus  whether  we  say  that  Bailey  did  not 
re-enter,  or  did  re-enter,  we  reach  the  same 
conclusion;  that  is,  that  the  plaintiffs  have 
no  right  to  maintain  their  suit 
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(Supreme  Court  of  Appeals  of  West  Virginia. 
May  4,  1909.    On  Rehearing,  June  10,  1909.) 

1.  Rape  (|  40*)— Genebai.  Reputation— Evi- 
dence. 

Upon  a  trial  for  rape,  a  defendant  is  allow- 
ed to  prove  that  the  general  reputation  of  the 
prosecutrix,  before  the  act,  was  bad  as  to  chas- 
tity. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §55;  Dec.  Dig.  f  40.*] 

2.  Criminal  Law  (§  834*)— Instruction. 

A  prisoner  on  trial  has  riglit  to  have  given 
an  Instruction  presenting  to  the  jury  specifically 
his  theory  or  claim  of  defense,  under  the  evi- 
dence, in  his  own  language,  if  in  law  the  in- 
struction is  sound. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2014;    Dec.  Dig.  §  834.*] 

(Syllabus  by  the  Court.) 

E5rror  to  Circuit  Court,  Marion  County. 

Milte  Verto  and  Sam  Brnzzino  were  IP- 
dieted  for  crime,  and  Verto  and  Bruzzino 
were  convicted,  and  Verto  brings  error.  Re- 
versed. 

Harry  Shaw,  for  plaintiff  in  error.  Wm. 
G.  Conley,  for  the  State. 

BRANNON,  J.  In  the  circuit  court  of 
Marion  county,  Mike  Verto,  Paul  Oliverlo, 
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and  Sam  Brnzslno  were  indicted  for  rape 
upon  Zana  Mike.  OUrerlo  escaped,  and  Yer- 
to  and  Bruzzino  were  convicted  by  a  jury 
and  sentenced  to  the  penitentiary  for  12 
years. 

On  the  trial  the  court  refused  the  defend- 
ants' instruction  Na  4  that  If  the  Jury  be- 
lieved from  all  the  evidence  that  the  de- 
fendants did  not  touch  or  interfere  with  the 
person  of  Zana  Mlke^  when  the  rape  was 
alleged  to  have  been  committed,  but  went 
to  the  place  for  the  purpose  of  Inducing  Paul 
Oliverio  to  leave  her  alone  and  go  to  his 
home,  then  the  defendants  were  guilty  of 
no  offense.  There  was  evidence  going  to 
show  that  Oliverio  was  raping  the  woman, 
and  that  the  defendants  went  to  the  spot  to 
make  him  desist,  and  did  not  assault  the 
woman  or  aid  and  abet  Whether  this  evi- 
dence was  crMlble  or  not  we  do  not  say; 
but  it  was  in  the  case.  Why  this  instruc- 
tion was  objected  to  or  refused,  no  member 
of  this  court  can  see.  While  I  think  the 
instruction  ought  to  have  been  given,  I  would 
hesitate  to  reverse  on  it  alone,  because  I 
think  any  Jury  would  acquit  if  its  supposed 
facts  were  proven,  without  any  Instruction, 
and  also  because  instructions  given  by  the 
court  told  the  Jury  that  to  convict  they  must 
find  beyond  reasonable  doubt  that  the  pris- 
oners committed  the  act  by  force  and  against 
the  will  of  Zana  Mike,  or  aided  and  abetted 
the  act  The  defendants*  claim  was  that 
only  Oliverio  ravished  the  woman,  and  that 
they,  seeing  him  assault  the  woman,  went 
to  her  relief,  and  they  had  a  right  to  have 
this  claim  put  before  the  Jury  in  a  direct, 
distinct  instruction,  in  their  own  language, 
as  a  definite  legal  proposition. 

The  defense  sought  to  show  by  a  witness, 
Guarasdo  that  the  general  reputation  of 
Zana  Mike  as  to  chastity  and  virtue  was 
bad.  Whilst  the  witness  did  not  show 
knowledge  of  general  reputation,  but  said 
he  heard  the  boarders  talk  about  her,  when 
the  question  was  put,  "What  is  this  wo- 
man's reputation  in  that  respect,  good  or 
bad?"  the  court  said,  •*The  court  will  ex- 
clude that  question,  because  not  a  material 
inquiry  in  this  kind  of  a  case."  Why  not? 
It  is  settled  that,  in  prosecutions  for  rape, 
the  unchastity  of  the  prosecutrix  may  be 
shown.  10  Encyc.  of  Evi.  002;  23  Am.  & 
Eng.  Enc.  Law,  870;  Elliott  on  Evi.  §  3101. 
Another  witness,  Guzzo,  was  asked  as  to 
her  reputation  as  to  chastity  and  the  court 
allowed  him  to  answer  that  it  was  bad,  say- 
ing that  it  was  admitted  for  the  purpose  of 
showing  the  probability  of  consent  This  re- 
mark, which  was  correct  was  inconsistent 
with  the  remark  above  quoted.  Which  rul- 
ing of  the  court  would  the  Jury  follow? 
Was  the  matter  not  thus  left  in  uncertainty? 
What  would  the  Jury  think  as  to  the  opinion 
of  the  court  as  to  the  effect  of  such  charac- 
ter evidence?  The  remark  above  quoted,  that 
evidence  of  reputation  was  not  pertinent  in 
such  a  case,  would  weaken  the  effect  of  the 


evidence  of  Gubso  that  was  admitted.  Af  tor 
Guzzo  was  allowed  to  say  that  he  was  ac- 
quainted with  the  reputatlMi  of  the  prosecu- 
trix, and  that  It  was  bad*  he  was  asked 
whether  he  had  heard  her  reputaticMi  was 
bad  before  tlie  alleged  rape,  and  the  court 
would  not  allow  the  question  to  be  answer- 
ed. We  understand  the  law  to  be  that  it 
is  allowable  to  prove  such  reputation  only 
before  the  act  not  after  it  The  defense 
sought  to  prove  bad  repute  before  the  al- 
leged rape  so  as  to  bring  It  within  the  law. 
4  BiUott  on  Evi.  §  8101. 

I  see  no  objection  to  instruction  No.  S, 
telling  the  Jury  that,  even  if  Oliverio  did 
rape  Zana  Mike,  they  must  find  the  defend- 
ants not  guilty,  unless  the  Jury  should  be- 
lieve beyond  all  reasonable  doubt  that  de- 
fendants also  had  sexual  Intercourse  with 
her,  or  aided  and  assisted  Oliverio  in  hav- 
ing such  connection  with  her.  I  do  not 
know  that  I  would  reverse  for  refusal  of 
this  instruction,  in  view  of  instructions  giv- 
en practically  covering  the  same  ground.  It 
may  want  the  words  "or  were  present  for 
that  purpose,"  as  its  close,  though  presence 
for  such  purpose  would  be  aiding  and  abet- 
ting, and  I  hardly  think  these  words  essen- 
tial. The  contention  of  the  defense  was 
that  Oliverio  did  the  act  and  they  were 
present  only  to  make  him  desist  and  they 
did  not  touch  her.  I  cannot  see  why  they 
were  not  entitled  to  an  Instruction  directed 
to  the  distinct  point  that,  though  Oliverio 
did  the  act  they  would  not  be  guilty  unless 
they  had  Intercourse,  or  were  present  aiding 
and  abetting  Oliverio.  The  instructions  giv- 
en did  not  cover  Just  this  pohit  specifically, 
but  only  generally.  A  party  has  a  right  to 
an  instruction  in  his  own  language. 

We  do  not  think  there  is  error  in  refus- 
ing a  view.  It  is  a  matter  In  the  discretion 
of  the  court  and  we  see  no  such  necessity 
for  a  view.  Gunn  v.  Railroad  Co.,  36  W.  Va. 
165,  14  S.  E.  465,  32  Am.  St  Rep.  842. 

It  will  be  understood  that  this  court  Inti- 
mates no  opinion  as  to  the  guilt  or  Inno- 
cence of  the  defendants.  That  Is  for  the 
Jury  and  court  upon  another  trial.  We  see 
no  error  in  other  respects  than  those  speci- 
fied. 

Judgment  reversed,  verdict  set  aside,  and 
new  trial  granted. 

On  Rehearing. 

Since  writing  the  above  opinion  and  its 
adoption  by  the  court  my  attention  tias  been 
called  to  that  feature  of  it  holding  it  error 
to  reject  evidence  of  the  woman's  reputation 
prior  to  the  crime  charged.  I  refer  to  the 
evidence  of  Guzza  A  fuller  statement  as 
to  his  evidence  is  this,  which*  I  make  to  fair- 
ly present  the  ruling  of  the  circuit  court 
Guzzo  was  asked  whether  he  was  acquaint- 
ed with  the  woman's  reputation  *'for  chasti- 
ty and  virtue  at  the  time  of  the  trouble  on 
the  1st  day  of  March  and  before,"  and,  hav- 
ing answered  that  he  was,  he  was  then  ask- 
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ed  whether  It  waa  good  or  bad.  The  state 
objected.  The  court  aald:  '*Thl8  portion 
of  the  testbnonj  can  only  go  for  the  pur- 
pose of  showing  whether  or  not  she  con- 
sented.'* The  answer  was  that  the  witness 
had  heard  It  was  bad.  Next  followed  the 
question  whether  such  reputation  was  bad 
"before  this  trouble  on  the  1st  day  of 
March."  The  court  refused  to  allow  the 
Question  to  be  answered.  Now,  it  is  sug^ 
gested  that  the  first  answer  covered  the  time 
before  the  trouble,  and  it  was  useless  to  al- 
low the  witness  to  repeat  by  answering  the 
pointed  question  whet)ier  he  was  acquainted 
with  the  woman's  reputation  before  the 
trouble;  but  the  trouble  is  that  the  answer 
to  the  first  question  covered  the  time  at 
and  before  the  trouble,  and  the  refusal  to 
allow  the  second  question  to  be  answered 
would  logically  induce  the  Jury  to  think  that 
reputation  before  the  trouble  was  not  ad- 
missible, whereas,  it  was  only  admissible  to 
prove  the  reputation  before  the  trouble.  I 
repeat  that,  under  these  circumstances,  the 
Jury  might  infer  that  the  opinion  of  the 
court  was  that  reputation  prior  to  the 
trouble  was  not  admissible  or  to  be  consid- 
ered by  the  Jury.  If  we  cannot  say  that 
the  Jury  might  so  infer,  still  would  it  not 
leave  it  a  matter  of  uncertainty  as  to  the 
ruling  of  the  court  upon  the  admissibility 
of  evidence  of  reputation  before  the  trouble? 
Under  the  evidence  which  I  have  not  detail- 
ed, that  was  a  proper  matter  for  the  consid- 
eration of  the  Jury,  and  we  can  say  either 
that  evidence  of  reputation  before  the  crime 
alleged  was  rejected,  or  its  competency  left 
in  doubt  before  the  Jury. 


(66  W.  Va.  695) 
McGBAW  OIL  ft  GAS  CO.  et  aL  t.  KEN- 
NEDY et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  27,  1909.    Rehearing  Denied 

June  12,  1909.) 

1.  MiNBS    AND    MiNSBALS    (§    78*)— ;LBASES— 
FOBFEITUBX. 

A  lease  for  oil  and  gas  is  for  five  years, 
"and  as  long  thereafter  as  oil  or  gas,  or  either 
of  them,  is  produced  by  the  party  of  the  second 
part."  The  lessor  cannot  forfeit  it  because  he 
thinks  the  gas  not  in  paying  quantity;  the  les- 
see claiming  that  it  is,  and  willing  to  pav  the 
sum  stipulated  for  the  well.  It  is  for  the  lessee 
to  say  whether  the  gas  is  In  paying  quantity, 
acting  in  good  faith. 

[Eid.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  S  7a*] 

2.  MiNBS  AND  MinSBALS  (fi  78*)  —  LEASES  — 
FOBFEITUBB— FaILUBE   TO   MABKET    GaS. 

When  a  producing  gas  well  is  developed, 
but  its  product  not  marketed,  that  fact  does  not 
authorize  the  lessor  to  forfeit  the  lease;  the 
lessee  being  willing  to  pay  the  agreed  sum  for 
a  gas  well. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  S  7a*] 


a  Mines  and  Minebals  (|  78*)  «-  Leases  — 
Fobfeitubb— Failubi  to  Dbhx  Addition- 
al Wells. 

An  oil  and  gas  lease  cannot  be  canceled  in 

equity  only  for  failure  to  drill  additional  wells. 
[Bd.  Note.— For  other  cases,  see  Mines  and 

Minerals,  Dee.  Dig.  §  7a*] 

4.  Mines  and  Minebals  (§  78*)  —  Leases  — 

BSTATXS   CbEATED. 

Under  the  lease  in  this  case,  a  well  prodnc- 
ing  gas  is  drilled,  and  the  lessee  elects  to  con- 
sider it  in  paying  quantity.  An  estate  has  thus 
vested  In  hun. 

[fid.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  §  201;  Dec.  Dig.  §  73.*] 

(Syllabus  by  the  Cotart) 

Appeal  from  Circuit  Court,  Taylor  County. 

The  McGraw  Oil  &>  Gas  Company  filed  a 
bill  against  B.  W.  Kennedy  and  the  Crystal 
Ice  Company,  and  thereafter  Kennedy  and 
the  ice  company  filed  a  bill  against  the  Mc- 
Graw Oil  &  Gas  Company,  the  South  Penn 
Oil  Company,  and  another.  The  cases  were 
heard  together  and  from  the  decree  the  Crys- 
tal Ice  Company,  Kennedy,  and  the  South 
Penn  Oil  Company  appeal.  Reversed  and  re- 
manded. 

Davis  &  Davis,  A.  B.  Fleming,  Chas.  Pow- 
ell, Kemble  White,  and  B.  F.  Bailey,  for  ap- 
pellants.   D^t  &  Dent,  for  appellees. 

BRANNON,  J.  Hugh  Evans,  on  Septem- 
ber 20,  1899,  leased  a  tract  of  528  acres  of 
land  in  Taylor  county  to  IT.  S.  Ditman  and 
J.  C.  Gawthrop  for  production  of  oil  and  gap. 
The  lease  provided  that  Evans  have  free  of 
charge  gas  for  use  in  his  residence ;  the  lease 
to  continue  for  the  term  of  five  years  "and 
so  long  thereafter  as  oil  or  gas,  or  either  of 
them,  is  produced  therefrom  by  the  party  of 
the  second  part,  heirs,  executors,  administra- 
tors or  assigns.*'  The  lease  deed  provided 
that  the  lessee  deliver  into  pipe  line  to  the 
credit  of  Eyans  one  eighth  of  oil  produced 
and  pay  $200  yearly  for  ''each  gas  well  the 
product  from  which  is  marketed  and  used  off 
the  premises.'*  The  lease  provided  that  the 
lessees  drill  a  well  within  twelve  months  or 
pay  thereafter  $132  quarterly  •  until  one 
should  be  drilled.  No  well  having  been  drill- 
ed within  12  months,  the  sum  of  $132  was 
paid  Evans,  extending  the  lease  to  December 
20,  1900.  Before  the  20th  of  December  the 
Southern  Oil  Company,  under  some  agree- 
ment with  Ditman  and  Gawthrop,  drilled  a 
well  and  produced  gas  in  December,  1900. 
The  casing  was  drawn^  from  the  well,  and 
the  well  prepared  for  use  by  the  insertion  of 
a  wall-packer  and  1,400  feet  of  tubing,  and 
a  cap  at  the  top,  with  a  gate  through  which 
the  gas  could  be  removed.  This  was  done  to 
save  all  gas.  Tests  of  the  gas  produced  in 
the  well  were  made  at  various  times;  the 
tests  varying  in  quantity  from  331,700  to 
1,140,500  cubic  feet  No  gas  from  the  well 
was  marketed;  but  it  was  closed  so  as  to 
save  the  gas  from  waste.    The  Southern  Oil 
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Oompany  sold  its  Interest  in  the  well  to  the 
Sooth  Penn  Oil  Company,  and  then  Ditman 
and  Gawthrop  assigned  the  lease  to  the  South 
Penn  Oil  Company.  Later  the  South  Penn 
Company  assigned  the  estate  in  the  gas  to  the 
Hope  Natural  Gas  Company,  reserving  the 
estate  in  the  oil.  Later  the  Hope  Natural 
Ga3  Company  assigned  the  gas  right  to  R. 
W.  Kennedy  to  hold  in  trust  for  the  Crystal 
Ice  Company,  a  corporation  engaged  in  man- 
ufacturing ice  in  the  city  of  Grafton.  The 
well  was  bought  to  give  fuel  to  this  and  other 
plants,  and  a  franchise  from  Taylor  county 
and  Grafton  to  lay  pipes  from  the  well  to  the 
plant  was  obtained  by  the  Ice  company.  This 
was  under  the  authority  of  the  directors  of 
the  ice  company,  and  the  purchase  money 
was  paid  out  of  its  treasury.  The  well  was 
in  "wild  cat  territory."  There  was  no  pipe 
line  near  it  When  the  well  was  drilled, 
Evans,  the  lessor,  piped  gas  from  it  to  his 
residence,  and  has  ever  since  used  the  gas 
for  his  domestic  purposes.  He  received  $132 
for  failure  to  drill  the  first  year,  and  after 
the  well  was  drilled  he  received  seven  pay- 
ments of  $200  each,  the  annual  payments 
stipulated  for  each  gas  well.  He  was  tender- 
ed the  $200  for  the  year  ending  December  20, 
1907,  but  refused  to  receive  it  On  March  20, 
1907,  Evans  leased  the  same  tract  to  the  Mc- 
Graw  Oil  &  Gas  Company.  The  latter  com- 
pany had  full  notice  of  the  first  lease,  when  it 
leased,  and  notice  was  served  on  it  by  Ken- 
nedy of  his  claim  of  title,  and  warning  the 
McGraw  Oil  &  Gas  Company  and  John  T. 
McGraw  not  to  go  on  the  premises,  and  warn- 
ing them  that,  if  they  should  produce  oil 
or  gas  on  the  land,  Kennedy  would  claim 
for  the  same.  Notwithstanding  this  notice, 
the  McGraw  Company  entered  and  drilled  a 
well  producing  gas.  The  McGraw  Company 
brought  a  chancery  suit  against  Kennedy  and 
the  Crystal  Ice  Company  to  declare  the  lease 
made  by  Evans  to  Ditman  and  Gawthrop  for- 
feited and  cancel  it  as  a  cloud  upon  its  title 
under  the  second  lease.  Later  Kennedy  and 
the  Crystal  Ice  Company  brought  a  chancery 
suit  against  the  McGraw  Oil  &  Gas  Com- 
pany, the  South  Penn  Company,  and  Evans, 
setting  up  the  first  lease,  that  from  Evans  to 
Ditman  and  Gawthrop,  claiming  under  it 
title  paramount  to  that  conferred  by  the  sec- 
ond lease,  that  from  Evans  to  the  McGraw 
Oil  &  Gas  Company,  and  to  cancel  the  latter 
lease  as  a  cloud  upon  the  title  conferred  by 
the  first  lease,  and  to  make  the  McGraw  Com- 
pany responsible  fof  gas  taken  from  the 
premises.  The  South  Penn  Company  filed  in 
the  case  of  the  Crystal  Ice  Company  an  an- 
swer, containing  also  cross-bill  matter  against 
the  McGraw  Company,  Evans,  and  others, 
seeking  to  have  declared  void  as  to  the  first 
lease  the  lease  from  Evans  to  the  McGraw 
Company.  The  cases  were  heard  together, 
and  a  decree  was  pronounced,  sustaining  a 
demurrer  to  the  cross-bill  of  the  South  Penn 
Oompany,  and  dismissing  the  bill  filed  by 
Kennedy  and  the  Crystal  Ice  Company,  and 


canceling  the  right  of  Kennedy  and  the  Crys- 
tal Ice  Company,  and  enjoining  them  from 
asserting  any  right  against  the  McGraw  Com- 
pany and  from,  doing  anything  to  interfere 
with  OP  prevent  the  McGraw  Company  from 
developing  and  using  the  land  for  gas.  The 
Crystal  Ice  Company,  Kennedy,  and  the 
South  Penn  Oil  Company  appeal. 

It  cannot  be  said  that  the  first  lease  is  for- 
feited by  any  express  forfeiture  clause  found 
in  it  The  theory  of  the  McGraw  Company  is 
that  such  a  lease  confers  no  vested  estate  in 
oil  or  gas  in  the  earth,  but  at  most  confers 
only  a  right  to  search  for  oil  and  gas,  and 
that  only  when  oil  or  gas  shall  be  found  in 
paying  quantity  and  marketed  does  any  es- 
tate vest  in  the  lessee,  and  that  no  estate  ever 
vested  under  the  first  lease,  because  the  gas 
found  was  not  in  paying  quantity.  This 
lease  does  not  limit  its  term  by  requiring  that 
oil  or  gas  shall  be  found  in  paying  quantity, 
as  leases  usually  do.  It  says  that  the  lease 
shall  endure  **flve  years  from  this  date  and 
as  long  thereafter  as  oil  and  gas,  or  either  of 
them,  is  produced  therefrom  by  the  party  of 
the  second  part"  So  this  lease  contains 
nothing  in  terms  allowing  the  lessor  to  end 
it  because  oil  or  gas  is  not  found  in  paying 
quantity;  and,  if  there  were  such  provision, 
I  should  regard  it  as  made  in  the  interest 
of  the  lessee  to  protect  him  from  payment  of 
the  annual  sum  for  a  gas  well,  if  insufficient 
in  quantity,  and  not  as  intended  to  give  the 
lessor  right  to  terminate  the  lease  against  the 
lessee's  will,  he  treating  the  quantity  as  suf- 
ficient and  electing  to  pay.  What  right  has 
Evans  to  say  that  no  estate  vested  by  reason 
of  insufficiency  of  gas,  when  the  lease  makes 
no  such  provision,  and  the  lessee  chooses  to 
regard  it  as  sufficient  and  pay  as  if  it  were> 
And  again  it  has  been  held,  even  when  such 
a  clause  is  in  the  lease,  that  it  is  with  the 
lessee  to  say  whether  the  product  is  in  pay- 
ing quantity.  Urpman  v.  Lowther  Oil  Co.,  53 
W.  Va.  501,  44  S.  E.  433,  97  Am.  St  Rep. 
1027 ;  Thornton,  Petroleum  &  Gas,  §  119.  So 
held  in  SummerviUe  v.  Apollo  Gas  Co.,  207 
Pa.  334,  56  AU.  876,  and  by  Judge  Goff  in 
Kellar  v.  Craig,  126  Fed.  630,  61  C.  C.  A.  366; 
Young  V.  Oil  Co.,  194  Pa.  243,  45  Atl.  121,  is 
notable  for  this  construction  of  such  a  clause. 
It  says  that  the  operator  has  election  to  say 
whether  it  will  pay.  It  is  useless  to  argue 
that  a  lease  does  not  vest  right  to  oil  and  gas 
in  place,  and  therefore  no  right  vests  of  any 
character,  if  the  quantity  is  too  small  to  pay. 
No  one  says  that  the  lease  carries  title  to 
these  minerals,  even  after  a  paying  well  baa 
revealed  them;  but  an  estate,  a  right  of 
value  then  vests,  that  is,  right  fjo  retain  pos- 
session of  the  land  for  operation  and  to  go  on 
to  sever  the  minerals  from  the  land  and  con- 
vert them  into  personalty.  When  this  well 
was  found,  the  lessee  had  right  if  he  chose, 
to  keep  possession  and  pay  the  annual  rental. 
He  had  a  vested  right  Evans  was  only  en- 
titled to  the  rental.  Title  vested.  He  gets 
the  same  pay  as  if  the  well  produced  a  larger 
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Quantity.  There  Is  really  no  evidence  that  It 
was  not  a  paying  well.  The  cross-bill  alleges 
that  it  was,  and  this  Is  to  be  taken  as  true 
on  demurrer.  Evans  for  seven  years  so  treat- 
ed it,  for  he  received  seven  annuals  of  $200, 
knowing  that  the  gas  was  not  being  market- 
ed, knowing  the  status  of  the  well.  Though 
the  gas  was  not  marketed,  the  well  was 
being  used  to  comply  with  the  lessee's  cove- 
nant to  furnish  Evans  gas  for  his  use.  The 
law  Is  that  "the  right  to  declare  a  forfei- 
ture must  be  distinctly  reserved,  proof  of 
the  happening  of  the  event  ,on  which  the 
right  Is  to  be  exercised  must  be  clear,  and  the 
party  entitled  to  do  so  must  exercise  his 
right  promptly."  Thompson  v.  Christie,  138 
Pa.  230,  20  Atl.  034,  11  L.  R.  A.  236.  Will 
equity  allow  Evans  to  wait  and  wait,  draw- 
ing large  sums  of  money  yearly,  and  then 
at  the  eleventh  hour  suddenly  forfeit?  Is  he 
not  estopped?  Such  acceptance  of  money  by 
Evans,  knowing  all  the  facts,  is  forcible 
against  him  as  an  estoppel  In  a  court  of  eq- 
uity. Hukill  V.  Myers,  36  W.  Va.  639,  15  S. 
B.  151.  As  to  the  suit  by  the  McGraw  Com- 
pany, it  is  virtually,  really,  a  suit  in  equity 
to  enforce  a  forfeiture.  Equity  will  not  take 
affirmative,  active  steps  to  enforce  a  for- 
feiture. Pheasant  v.  Hanna,  63  W.  Va.  613, 
60  S.  E.  618,  where  the  subject  is  discussed 
by  Judge  Pofifenbarger.  So  held  in  Pyle  v. 
Henderson,  64  W.  Va.  — ,  63  S.  E.  762.  That 
clause  in  the  lease  by  which  the  lessees  were 
to  pay  $200  yearly  for  each  gas  well  **the 
product  from  which  is  marketed  and  used  off 
the  premises''  was  designed  to  protect  the 
lessee  from  demand  unless  he  marketed  the 
gas.  It  is  not  a  stipulation  to  market  or  give 
up.  That  is  for  the  lessee's  protection,  and 
that  has  been  waived  and  royalty  paid. 
Moreover,  there  is  evidence  going  to  show 
that  the  gas  was,  in  fact,  in  paying  quantity. 
Title  having  vested,  the  lease  contains  no 
clause  that  forfeits  it.  It  is  argued  not 
defliiltely,  but  virtually,  that  failure  to  drill 
other  wells  forfeits.  We  have  frequently 
held  that,  where  there  is  no  express  provision 
requiring  additional  wells,  but  only  an  im- 
plied one,  this  will  not  forfeit.  Core  v. 
Petroleum  Co.,  52  W.  Va.  276,  43  S.  E.  128; 
Kellar  v.  Craig,  126  Fed.  630,  61  C.  C.  A. 
866.  I  have  never  been  reconciled  to  the 
doctrine  that  for  failure  to  drill  additional 
wells  the  lessor  must  sue  at  law  for  dam- 
ages, and  equity  will  not  cancel  unless  for 
draining  from  nearby  territory,  and  thus  ex- 
haust oil  in  the  leasehold  Involved,  I  have 
asked :  How  many  actions  must  the  landlord 
bring?  How  can  damages  be  measured? 
How  can  we  see  Into  the  depth  of  the  earth? 
But  it  has  been  so  held.  The  reason  is  that 
equity  will  not,  as  a  rule,  enforce  a  forfeiture 
of  an  estate.  It  will  not  especially  insert 
such  a  clause  when  the  parties  have  not  in- 
serted it,  especially  when  they  did  insert 
forfeiture  for  failure  to  drill  or  pay  com- 
mutation, but  did  not  insert  forfeiture  for 


failure  to  drill  additional  wells.  As  to  duty 
to  drill  additional  wells  for  gas,  the  Pennsyl- 
vania Supreme  Court  has  held,  practically, 
that  it  does  not  exist  in  gas  as  in  case  of  o&, 
because  of  the  difference.  A  small  oil  wefl 
can  be  used;  a' gas  well  of  slight  pressirte 
will  not  enter  the  gas  line.  McKnight  v. 
Manufacturers'  Gas  Co.,  146  Pa.  185,  23  Atl. 
164,  28  Am.  St.  Rep.  790.  That  was  for  both 
oil  and  gas,  but  development  seemed  to  show 
the  section  to  be  gas  territory,  as  In  this 
case;  but  we  express  no  opinion  as  to  this. 
We  only  say  there  can  be  no  forfeiture  for 
mere  failure  to  drill  more  wells. 

It  is  argued  that  failure  to  market  the  gas 
forfeits  the  lease.  So  it  was  claimed  in  Sum- 
mervUle  v.  Apollo  Gas  Co.,  207  Pa.  334,  56 
Atl.  876,  as  to  a  lease  for  two  years  "and 
as  much  longer  as  oil  and  gas  are  found  in 
paying  quantities,"  and  the  court  said  that 
the  lessor  had  no  right  to  forfeit  at  the  end 
of  two  years  because  during  that  time  no 
oil  or  gas  had  b^en  marketed.  **It  may  be 
that  for  some  time  the  lessee  was  not  able 
to  find  a  purchaser  for  the  gas,  but  that  was 
not  the  affair  of  the  lessors.  They  were  not 
interested  in  the  proceeds  of  the  sale  of  the 
gas.  Their  rights  under  the  agreement  ex- 
tended only  to  the  receipt  of  a  stipulated 
annual  rental  for  each  well,  and  the  free  use 
of  gas  for  domestic  purposes.  Beyond  this 
the  question  of  whether  or  not  the  quantity 
of  gas  was  profitable  was  for  the  decision 
of  the  lessee.  It  may  be  that  the  final  dis- 
position of  the  product  of  the  well  was  such 
as  to  amply  remunerate  it  for  the  delay  in 
finding  a  market."  There  is  no  evidence  that 
the  well  was  not  in  paying  volume. 

It  is  claimed  that  the  well  and  lease  have 
been  abandoned.  As  said  in  Urpman  v. 
Lowther  Oil  Co.,  53  W.  Va.  506,  44  S.  E.  434, 
97  Am.  St  Rep.  1027:  "The  loss  of  property 
by  abandonment  is  not  easily  shown  nor 
readily  held  by  the  courts."  "To  constitute 
abandonment  by  the  lessee  of  a  lease  for  oil, 
there  must  be  both  an  intention  to  abandon, 
and  actual  relinquishment  of  the  leased  prem- 
ises." Suit  V.  Hochstetter,  63  W.  Va.  817, 
61  S.  E.  307,  says  the  tenant  must  quit  and 
the  lan'dlord  take  possession  to  work  aban- 
donment. Abandonment  is  not  only  not  es- 
tablished, but  plainly  negatived,  in  this  case. 
The  lessees  paid,  and  Evans  received,  for 
seven  years  the  rental  money  for  the  wen. 
The  lessees  tendered  for  the  year  1907.  The 
leasehold  was  assessed  with  taxes  to  K>en- 
nedy.  The  lessee  put  In  the  well  1,500  feet  of 
tubing,  wall-packer,  and  casing  head.  The 
lease  was  at  different  times  conveyed  from 
one  to  another  as  an  existing  lease.  The 
Grafton  Ice  Company  in  December,  1904,  paid 
$1,000  for  the  lease,  and  made  preparation 
to  pipe  the  gas  from  the  well  to  Grafton  to 
its  ice  manufactory.  They  have  cared  for 
the  well,  blown  and  tested  it,  and  never  been 
out  of  possession;  nor  has  Evans  ever  tried 
to   expel  that  comp&i^  ^^o^  ^^  premises. 
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He  says  he  never  hindered  It  from  going  on 
the  premises  to  attend  to  the  well«  and  that 
"they  always  had  that  right" 

Therefore  we  reverse  the  decree,  and  dis- 
miss the  bill  filed  by  the  McGraw  Company, 
and  we  decree  that  the  lease  in  the  record 
specified  dated  the  20th  day  of  March,  1007, 
from  Hugh  Evans  and  wife  to  the  McGraw 
OU  ft  Gas  Company,  be  canceled,  annulled, 
and  set  aside  as  to  the  rights  of  the  Crystal 
Ice  Company,  Robert  M.  Kennedy,  the  South 
Penn  Oil  Company,  and  all  other  parties  hav- 
ing rights  derived  under  and  by  virtue  of 
the  lease  in  the  record  specified,  dated  the 
20th  day  of  September,  1809,  made  by  Hugh 
Evans  and  wife  to  U.  S.  Ditman  and  J.  C. 
Gawthrop;  and  this  cause  is  remanded  to  the 
circuit  court  of  Taylor  county  for  further 
proceedings. 

(65  W.  Va.  67») 

EDWARDS  MFG.  CO.  T.  CARR  et  ox. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  11,  1909.    Rehearing  Denied 

June  12,  1909.) 

1.  Fbauduiakt  Convktances  (8  277*)— Pwb- 

SUHPTIONS  AND  BUBDEN  OF  PBOOF— TRANS- 
ACTIONS Between  Husband  and  Wife.  . 
The  statute,  enabling  a  married  woman  to 
carry  on  business  in  her  own  name,  freeing  her 
separate  property  from  the  control  of  the  hus- 
band and  liability  for  his  debts,  and  making  her 
earnings  separate  estate,  does  not  destroy  the 
presumption.  In  favor  of  the  husband'^  cred- 
itors, that  his  conveyance  of  property  to  her 
was  voluntary,  nor  relieve  her  from  the  bur- 
den of  clearly  proving  payment  of  a  fair  and 
adequate  price  therefor,  with  money  procured 
from  some  one  other  than  her  husband. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  I  8l4;  Dec  Dig.  § 
277.*] 

2.  Evidence  (§  265*)— Admissions— Weight. 

Though  an  admission,  accompanied  by  ex- 
planatory or  exculpatory  matter,  cannot  be  in- 
troduced as  evidence  without  the  explanation,  if 
objected  to,  the  weight  to  which  each  is  entitled, 
after  introduction,  is  a  matter  wholly  within 
the  determination  of  the  court  or  jury  trying 
the  issue. 

[fiSd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  1041 ;  Dec.  Dig.  §  205.*] 

8.   FBAUDULENT  CONVETANCEa  (§    209*)— EVI- 
DENCE—SUFFICIENCY. 

Expenditure  of  money  bv  a  husband  in  im- 
proving his  wife*s  property  naving  been  admit- 
ted, in  a  suit  by  his  creditors  to  charge  her 
property  with  his  debts  to  the  extent  of  such  ex- 
penditure, the  mere  uncorroborated  oral  testi- 
mony of  the  husband  and  wife  is  not  sufficient 
to  establish  repayment  of  the  money. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §  888;  Dec  Dig.  { 
299.*] 

4.   FBAUDUI.ENT  CONVEYANCES   (§   64*)   —'IN- 
TENT—EXISTING  Cbeditobs. 

As  to  creditors  existing  at  the  date  thereof, 
a  gift  of  property  or  money  is  void,  no  matter 
what  the  actual  mtent  of  the  parties  may  have 
been.  The  statute  makes  proof  of  lack  of  a 
consideration  valuable  in  law  conclusive. 

[E3d.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §  159;  Dec  Dig.  $ 
64.*] 


5.   FBAUDULENT   CONVEYANCES  (§   69*)  —   IN- 
TENT—SUBSEQUENT  Cbeditobs. 

In  order  to  set  aside  a  voluntary  conv^- 
ance,  a  subsequent  creditor  mnst  prove  actual 
fraudulent  intent:  and,  though  there  may  have 
been  existing  creditors,  at  the  time  of  the  con- 
veyance, who  could  have  set  it  aside  withotft 
such  proof,  and  the  grantor  was  never  after- 
wards free  from  debt,  though  the  prior  or  exist- 
ing debts  were  afterwards  paid,  such  subsequent 
creditor  cannot  be  subrogated  to  the  rights  of 
the  prior  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §  178;  Dec  Dig.  § 
69.*] 

(Syllabus  by 'the  Court) 

Appeal  from  Circuit  Court,  Cabell  Cbanty. 

Bill  by  the  Bdwards  Manufactarlng  Com- 
pany against  T.  M.  Carr  and  Sarah  A.  Carr. 
Decree  for  complainant,  and  Sarah  A.  Carr 
appeals.    Reversed,  and  bill  dismissed. 

Slmms  ft  Enslow,  C.  W.  Campbell,  and 
Holt  &  Duncan,  for  appellant  Wallace  ft 
Fltzpatrlck  and  W.  K.  Cowden,  for  appellee. 

POFFENBARGER,  J.  Deeming  the  evi- 
dence, adduced  for  the  purpose,  sufficient  to 
prove  that  T.  M.  Carr,  a  debtor,  had  ex- 
pended $1,500  of  his  own  money  on  Improve- 
ments, made  on  a  certain  lot  owned  by  his 
wife,  Mrs.  Sarah  A.  Carr,  in  fraud  of  the 
rights  of  his  creditors,  the  circuit  court  of 
Cabell  county  pronounced  a  decree  charg^ing 
said  property,  in  favor  of  the  creditors,  to 
the  extent  of  $1,960,  the  principal  sum  so 
invested  and  Interest  thereon,  and  Mrs.  Carr 
has  appealed. 

The  evidence  covers  a  considerable  period 
of  time  and  a  great  many  transactions,  vary- 
ing widely  in  respect  to  the  extent  or  degree 
of  their  bearing  on  the  question  at  issue. 
The  Cam  were  married  in  1884,  and  came 
to  Huntington  In  1887,  bringing  with  them 
about  $1,000  in  money,  and  soon  afterwards 
bought  a  lot  on  Fourth  avenue,  taking  the 
title  in  Mrs.  Carr's  name.  On  this  they 
built  a  house,  partly  with  lumber  and  mate- 
rials they  had  accumulated  before  coming  to 
Huntington,  and  partly  with  materials  pur- 
chased as  the  work  progressed;  and  in  this 
house  they  resided  practically  all  the  time, 
until  they  moved  into  their  present  residence 
on  Sixth  avenue,  the  property  In  question, 
about  July,  1901.  The  husband*  a  carpenter 
by  trade,  carried  on  no  business  of  his  own 
until  about  the  year  1896,  when  he  engaged 
in  manufacturing,  merchandising,  and  con- 
tracting, successively,  and  wound  up  in- 
solvent about  the  time  the  new  house  was 
completed,  but  not  very  heavily  indebted. 
His  debts  are  estimated  at  about  $2,000. 
The  wife  is  said  to  be  worth  from  $12,000  to 
$15,000,  consisting  principally  of  real  estate. 
Before  marriage  she  taught  school  and  clerk- 
ed In  a  store.  After  marriage  she  received 
all  of  her  husband's  earnings  until  1896. 
For  three  or  four  years  she  kept  green- 
houses, producing  flowers  for  sale,  and  claims 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  a  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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to  have  made  considerable  money  in  that 
way.  While  living  in  the  Fourth  avenue 
house  she  kept  two  or  three  boarders,  and, 
after  the  completion  of  the  new  one,  a  large 
16-room  house,  she  kept  several,  and  de- 
rived from  the  rooms  rents  ranging  from 
$50  to  $70  per  month.  Soon  after  the  house 
on  Sixth  avenue  was  built,  she  sold  the 
Fourth  avenue  house  for  $3,000.  In  Janu- 
ary, 1902,  she  purchased  from  R.  S.  Prlndle 
another  piece  of  property,  paying  $800  cash, 
and  assuming  a  trust  lien  on  it  for  $800. 
In  February,  1903,  she  purchased  another 
from  T.  W.  Peyton,  for  which  she  paid 
$573.12,  and  assumed  a  debt  of  $691.88,  con- 
stituting a  lien  thereon.  The  property  on 
which  the  residence  is  was  bought  of  Rufus 
Swltzer  November  27,  1899,  for  $1,200,  of 
which  $500  was  paid  in  cash,  and  the  house 
afterward  built  on  it  at  a  cost  of  about 
$6,000.  Mrs.  Carr  claims  to  have  had  large 
amounts  of  the  materials  used  in  it  pur- 
chased and  stored  on  her  Fourth  avenue  lot 
before  she  began  building.  Both  she  and  her 
husband  admit  that  the  former  paid  about 
$1,500  for  labor  and  materials  that  went 
into  the  construction  of  the  house,  but  both 
emphatically  testify  that  all  this  money  was 
repaid,  and  more  than  repaid.  They  both 
say  h«  got  $1,200  out  of  the  proceeds  of  the 
sale  of  Mrs.  Carr's  Fourth  avenue  lot,  be- 
sides $150  she  gave  him  with  which  to  pay 
a  debt  to  one  Roberts,  and  $225  with  which 
to  buy  out  the  business  of  one  Palmer,  but 
this  stands  on  their  testimony,  uncorrobo- 
rated or  strengthened  by  any  written  evi- 
dence or  memoranda.  That  Carr  was  en- 
gaged In  business  from  1896  until  some  time 
In  1902  is  admitted,  and  in  that  period  it  is 
likely  he  carried  some  indebtedness,  but  the 
only  Indebtedness  proven  In  the  cause  Is 
subsequent  In  date  to  the  building  of  the 
house,  and  none  Is  shown  to  have  been  In- 
curred or  existed  between  1884  and  1896,  a 
period  during  which  he  says  he  gave  all  his 
earnings  to  his  r^.fe,  as  he  could  lawfully 
have  done.  If  he  owed  nothing,  and  Intended 
no  fraud  upon  subsequent  creditors. 

The  principal  contentions  of  counsel  for 
the  appellant  consist  of  these  four  proposi- 
tions: (1)  The  statute,  making  a  married 
woman's  earnings  her  separate  property,  has 
changed  the  rule  respecting  the  burden  of 
proof  or  presumption  against  the  wife  In 
cases  of  this  kind;  (2)  the  admission  of  the 
husband's  contribution  Is  nullified  by  the 
accompanying  claim  of  repayment;  (3)  the 
evidence  proves  ample  financial  ability  on 
the  part  of  the  wife  to  obtain  all  the  prop- 
erty she  has  without  any  aid  of  her  husband, 
except  that  rendered  by  him  prior  to  1896, 
and  that  the  money  contributed  by  him  to 
the  cost  of  the  building  was  repaid;  (4) 
there  is  no  proof  that  Mrs.  Carr  had  any 
knowledge  of  her  husband's  Indebtedness,  or 
any  fraudulent  Intent  on  his  part  In  con- 
tributing to  the  cost  of  the  building.  That 
the  burden  of  proof  has  not  been  changed. 


nor  the  presumption  against  the  wife  in 
cases  of  this  kind  destroyed,  by  the  married 
woman's  statute,  enabling  her  to  carry  on 
business  in  her  own  name  and  making  her 
earnings  her  separate  property,  has  been  ex- 
pressly decided  in  Miller  v.  Gilllsple,  64  W. 
Va.  450.  See  opinion  on  rehearing  (page  463, 
46  S.  E.  451,  456).  Besides,  these  old  rules 
have  been  steadily  and  undevlatlngly  ad- 
hered to  and  enforced  ever  since  the  pas- 
sage of  the  married  woman's  statute.  The 
rule  saying  an  admission,  accompanied  by  an 
explanation  or  discharge,  must  be  taken  as 
a  whole,  does  not  relate  to  the  probative 
force  of  evidence.  It  is  a  rule  governing  and 
controlling  the  question  of  admissibility. 
Such  a  statement  must  go  to  the  jury  as  a 
whole,  and  It  is  error  to  allow  the  admission 
to  go  In,  and  exclude  the  explanatory  or  ex- 
culpatory part.  The  party  against  whom 
It  is  introduced  has  an  absolute  right  to  have 
the  entire  statement  considered,  and  is  pro- 
tected against  the  introduction  of.  only  the 
prejudicial  part  of  it.  But,  after  it  has  been 
introduced,  It  is  with  the  jury  or  court  to 
say  how  much  weight  shall  be  given  to  each 
of  the  parts,  and  naturally  the  admission 
has  greater  weight  than  the  explanation,  be- 
cause It  is  a  statement  against  interest, 
while  the  explanation  Is  self-serving.  How- 
ever, if  the  court  or  jury  believe  the  entire 
statement  to  be  true,  It  will  find  accordingly. 
In  view  of  the  finding  of  the  trial  court, 
it  is  hardly  necessary  to  discuss  the  ten- 
dency and  weight  of  the  evidence  In  respect 
to  anything  except  the  alleged  repayment  of 
the  money  contributed  by  the  husband  to 
the  cost  of  the  building.  The  decree  does  not 
proceed  upon  the  assumption  of  finding  of 
fraud  in  the  purchase  of  any  of  the  lots.  It 
charges  the  Sixth  avenue  property  to  the  ex- 
tent of  the  husband's  contribution  to  the 
cost  thereof,  and  no  further.  We  think  the 
evidence  of  repayment  fails  to  measure  up  to 
the  requirement  of  the  rules  of  evidence  in 
cases  of  this  class.  The  admission  casts  up-, 
on  the  wife  the  burden  of  full  and  clear 
proof  of  repayment  Nothing  is  offered  ex- 
cept the  uncorroborated  statements  of  her- 
self and  her  husband.  Nq  documentary  evi- 
dence of  any  kind  is  produced.  No  note, 
memorandum,  or  other  paper  evidencing  In- 
debtedness of  herself  to  her  husband  for 
these  advancements  is  shown,  nor  any  check, 
draft,  bank  book,  or  other  paper  showing  re- 
payment is  disclosed.  It  is  said  she  gave 
her  husband  certificates  of  deposit  amountT 
Ing  to  $1,200,  received  by  her  as  part  of  the 
proceeds  of  her  Fourth  avenue  property,  but 
these  certificates  are  not  produced,  nor  were 
any  of  the  bank  ojQlcers  called  upon  to  tes- 
tify to  their  assignment  to  the  husband.  It 
Is  highly  probable  that  she  had  such  certifi- 
cates, for  it  appears  that  she  sold  her  Fourth 
avenue  property  for  $3,000,  $500  of  which 
was  represented  by  a  Hen  assumed  by  the 
purchaser,  but  she  had  previously  Invested 
a  large  amount  of  money  in  the  new  house 
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and  lot,  exclusive  of  the  contribution  of  her 
husband,  far  exceeding  the  entire  value  of 
the  Fourth  avenue  property.  This  Invest- 
ment, It  seems  to  us,  represents  all  the 
money  she  could  possibly  have  had  from 
sources  other  than  her  husband.  Besides, 
her  rapid  accumulation  of  property  is  coinci- 
dent in  point  of  time  with  the  financial  re- 
verses and  misfortunes  of  her  husband. 
These  circumstances  call  upon  her  for  clear, 
strict,  and  full  proof  of  the  fact  of  repay- 
ment, and  the  rule  is  that,  as  against  cred- 
itors, the  mere  verbal  testimony  of  husband 
and  wife  as  to  money  transactions  between 
them  will  not  avail.  Zlnn  v.  Law,  32  W.  Va. 
447,  9  S.  B.  871 ;  Bank  v.  Atkinson,  32  W. 
Va.  203,  9  S.  B.  175;  McGlnnls  v.  Curry,  13 
W.  Va.  29;  Horner  v.  Huffman,  52  W.  Va. 
40  43S.  B.  132. 

But  this  conclusion  does  not  sustain  the 
decree.  The  money  so  advanced,  and  not 
deemed  to  have  been  repaid,  was  a  voluntary 
settlement  on  the  wife.  It  would  be  void 
as  against  creditors  existing  at  the  time 
thereof,  but  it  caimot  be  impeached  on  that 
ground  alone  by  a  subsequent  creditor ;  Code 
1899,  c.  74,  S  2  (Code  1906,  %  3100)  saying: 
"Every  transfer  or  charge  which  is  not  up- 
on a  consideration  deemed  valuable  in  law, 
shall  be  void  as  to  creditors  whose  debts 
shall  have  been  contracted  at  the  time  it 
was  made;  but  shall  not  upon  that  account 
merely  be  void  as  to  creditors  whose  debts 
shall  have  been  contracted,  or  as  to  purchas- 
ers who  shall  have  purchased,  after  It  was 
made."  There  is  not  a  word  of  direct  evi- 
dence to  the  effect  that  Mrs.  Carr  knew 
of  any  indebtedness  on  the  part  of  the  hus- 
band at  the  time  she  allowed  this  contribu- 
tion to  be  made  to  the  cost  of  her  building. 
In  her  testimony  she  says  she  knew  nothing 
about  her  husband's  business  affairs,  and  al- 
so that  she  "knew  nothing  of  Mr.  Carr's 
debts.*'  The  bill  does  not  specifically  allege 
knowledge,  on  her  part,  of  the  existence  of 
her  husband's  debts  at  the  time  she  bought 
the  Sixth  avenue  property,  or  at  the  time 
she  built  the  house  on  it  It  charges  general- 
ly that  she  knew  of  the  insolvency  of  her 
husband  and  his  purpose  to  defraud  his 
creditors,  his  insolvency  and  inability  to  pay 
his  debts,  at  the  time  of  the  purchase  of  the 
property,  and  the  continuance  of  indebted- 
ness then  existing,  his  placing  the  property 
purchased  in  the  name  of  Sarah  A.  Carr  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding his  creditors,  the  lack  of  any  con- 
sideration moving  from  her,  and  knowledge 
on  her  part  of  the  fact  that  her  husband  was 
putting  property  In  her  name  for  the  purpose 
of  avoiding  payment  of  his  debts  and  pre- 
venting his  creditors  then  in  existence,  and 
any  future  creditors  that  he  might  have, 
from  subjecting  the  same  to  the  payment  of 
his  debts.  To  these  allegations  Mrs.  Carr, 
after  detailing  facts  and  circumstances  re- 
lating to  her  marriage,  earnings,  purchases 
and  sales  of  property,  and  business  trans- 


actions with  her  husband  and  others,  put  in 
the  following  general  denials :  "She  express- 
ly denies  all  allegations  in  regard  to  any 
of  said  purchases.  She  denies  that,  at  the 
time  the  said  Carr  originally  gave  her  the 
money  which  she  Invested  In  the  Fourth  ave- 
nue property,  which  she  sold,  there  were  any 
creditors  who  could  object  to  the  said  gift. 
She  denies  that  any  of  the  existing  debts  are 
continuances  of  the  debts  existing  In  1899. 
She  denies  each,  every,  and  all  allegations 
of  the  plaintiff's  bill,  and  amended  and  sup- 
plemental bill  which  seeks  to  impute  her 
with  fraud."  Being  unexcepted  to,  this  gen- 
eral denial  is  good.  She  also  avers  her  be- 
lief In  the  correctness  of  the  facts  set  out 
in  her  husband's  answer,  in  which  he  denied 
that  his  wife  had  any  knowledge  of  any  at- 
tempt to  defraud  his  creditors  "not  then 
existing,  by  purchasing  property  in  her 
name,  which  fraud  never  did  exist,"  and  says 
"the  debts  against  him,  and  the  judgments 
to  recover  against  him,  are  not  claims  against 
his  wife,"  nor  are  "his  debts  continuances  of 
any  debts  which  he  owed  before  the  time  his 
^tvlfe  became  the  owner  of  said  real  estate." 

None  of  the  debts  involved  In  this  suit 
seem  to  have  been  contracted  earlier  than 
the  year  1902.  That  of  the  Edwards  Manu- 
facturing Company,  the  plaintiff  in  the  bill, 
was  contracted  in  November,  1902,  long  after 
the  completion  of  the  house  In  question. 
There  is  no  presumption  of  fraudulent  in- 
tent That  is  a  fact  which  cannot  be  assum- 
ed. It  must  be  proven.  The  presumption. 
Imposing  such  a  great  burden  upon  the  wife 
when  property  stands  in  her  name,  is  not 
that  of  fraudulent  Intent,  but  that  of  pay- 
ment of  the  purchase  money  by  the  husband. 
If  she  faUs  to  discharge  that  burden  by 
showing  payment  by  her  with  money  derived 
from  other  sources,  and  the  debts  are  pre- 
existing ones,  the  conveyance  Is  set  aside 
as  a  voluntary  one,  or  as  having  been  made 
without  consideration.  In  such  case  no  proof 
of  fraudulent  intent  is  necessary ;  but  if 
the  creditor  be  a  subsequent  one,  the  fact 
that  the  conveyance  or  the  money  expended 
upon  the  wife's  property  was  a  gift  does  not 
make  a  complete  case  for  relief.  Fraudulent 
intent  must  be  established  in  addition  there- 
to. That  the  conveyance  or  expenditure  of 
money  on  the  property  was  without  consider- 
ation is  a  circumstance  to  be  considered,  in 
pursuing  the  inquiry,  as  to  whether  such 
intent  existed,  but  that  alone  does  not  Justi- 
fy the  inference  of  fraud. 

That  Mrs.  Carr  has  rapidly  accumulated 
property,  while  her  husband  sustained  loss- 
es, and  finally  became  insolvent,  is  a  cir- 
cumstance calling  for  a  close  scrutiny  into 
their  financial  transactions,  but  it  Is  wholly 
insufficient  to  prove  fraud  in  favor  of  subse- 
quent creditors.  That  she  has  extensive  and 
valuable  property,  amounting  in  value  to 
three  or  four  times  that  of  the  property 
owned  by  her  iv  1S99,  and  owes  only  about 
$800  on  it,  argues  that  she  received  assist- 
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ance  from  ber  husband.  She  does  not  deny 
that  she  did  to  the  extent  of  $1,500.  Her 
husbi^nd,  according  to  his  testimony,  sustain- 
ed some  losses  before  the  bouse  was  com- 
pleted, and  some  afterwards.  Notwithstand- 
ing this,  all  of  the  indebtedness  existing  at 
the  time  of  the  donation  made  to  his  wife 
has  been  paid.  He  continued  In  business, 
contracting  new  debts  and  paying  old  ones. 
This  argues  intent  on  his  part  to  continue 
in  business,  not  to  withdraw  what  property 
he  had  from  the  reach  of  his  creditors  and 
quit,  and  tends  to  repel  the  charge  of  fraud. 
Greer  v.  O'Brien,  36  W.  Va.  277,  289,  15  S. 
E.  74;  Bank  v.  Patton,  1  Rob.  (Va.)  536. 
There  was  no  conveyance  of  property  to  his 
wife  on  the  faith  of  which  the  present  credit- 
ors may  have  extended  credit.  This  view 
of  the  case  seems  to  bring  it  clearly  within 
the  principles  declared  in  Greer  v.  O'Brien, 
86  W.  Va.  277,  15  S.  E.  74,  and  McCue  v. 
McCue,  41  W.  Va.  151,  23  S.  E.  689.  In 
both  of  these  cases,  as  well  as  others  there- 
in reviewed,  it  was  held  that  the  attacking 
subsequent  creditor  must  prove  some  addi- 
tional circumstance,  connected  with  the  fact 
of  the  donation  and  the  indebtedness  of  the 
husband,  in  order  to  charge  the  wife's  prop- 
erty. This  doctrine  dates  back  as  far  as 
Lockhard  v.  Beckley,  10  W.  Va.  87,  and  Hun- 
ter's Ex*r  V.  Hunter,  10  W.  Va.  321.  Greer 
V.  O'Brien  expressly  and  distinctly  decides 
that  the  old  law  of  subrogation  of  subse- 
quent creditors  to  the  rights  of  prior  credit- 
ors, in  respect  to  voluntary  conveyances, 
has  been  cut  up  by  the  roots  and  destroyed 
by  section  2,  c.  74,  of  the  Code  of  1899. 

Only  two  circumstances,  relied  upon  as 
proving  actual  fraudulent  intent,  are  deemed 
worthy  of  notice.  C.  F.  Millender  testifies 
that,  some  10  years  before  the  Sixth  avenue 
property  was  bought,  and,  at  the  time  of 
the  purchase  of  the  Fourth  avenue  property, 
Carr  told  him  he  had  made  the  latter  pur- 
chase in  his  wife's  name  because  something 
hung  over  him  at  Ripley,  Ohio,  whence  they 
had  come;  but  there  was  no  specification 
of  this  something,  nor  any  indication  as  to 
what  it  was.  The  admission  long  antedated 
the  matters  involved  here.  Carr  swears  he 
owed  no  debts  in  Ripley  and  it  is  not  shown 
that  he  did.  Besides,  this  admission  related 
to  property  not  in  controversy  here,  and  no 
longer  owned  by  Mrs.  Carr.  We  think  it  is 
entirely  too  remote  and  indefinite  to  have 
any  bearing  on  the  present  issue.  At  the 
time  of  the  erection  of  the  Sixth  avenue  resi- 
dence, Carr  was  conducting  a  mercantile 
business,  called  a  paper  store,  in  which  he 
handled  wall  paper  and  building  materials. 
B.  C.  Rankin,  a  brother  of  Mrs.  Carr,  work- 
ed about  the  store  and  in  that  business.  Two 
horses  and  a  wagon  were  also  used  in  con- 
nection with  it  Carr  swears  Rankin  was 
simply  employed  by  him,  and  had  no  interest 


in  the  store,  and  also  that  Rankin  was  the 
owner  of  the  horses,  and  that  they  were 
likewise  hired  by  him  (Carr).  Rankin  own- 
ed two  adjacent  half  lots,  the  equivalent  of 
one  lot.  In  the  city  of  Huntington,  and  by  a 
deed,  dated  February  22,  1902,  and  reciting 
a  consideration  of  $2,500,  he  conveyed  this 
real  estate,  and  all  his  right,  title,  and  in- 
terest in  the  two  horses,  wagon,  and  stock  of 
goods,  wares,  and  merchandise  in  Carr's 
store,  to  Mrs.  Carr.  She  says  she  paid  noth- 
ing for  any  of  this  property,  and  never  took 
possession  of,  or  used,  any « of  the  stock  of 
goods,  which  she  says  consisted  of  some  wall 
pai)er  and  tools,  worth  probably  $15  or  $2Q, 
but  did  take  the  horses  and  sell  them.  Her 
explanation  as  to  the  real  estate  is  that  her 
brother,  a  single  man,  engaged  and  expect- 
ing to  marry,  had  bought  the  real  estate,  and 
commenced  the  erection  of  a  house  on  it,  in 
anticipation  of  marriage;  that,  the  lady 
whom  he  expected  to  marry  having  become 
an  invalid,  he  conveyed  the  property  to  his 
sister,  Mrs.  Carr,  with  the  understanding 
that  she  should  complete  the  house  and  keep 
it,  unless  the  lady  should  recover ;  and  that, 
after  the  conveyance  she  (Mrs.  Carr)  borrow- 
ed $500,  and  completed  the  building,  and, 
after  the  marriage  of  her  brother,  reconvey- 
ed  the  property  to  his  wife,  and  he  paid  off 
the  debt  made  for  the  improvement  of  it. 
If  the  horses  and  wagon  and  other  property 
described  in  the  deed  and  used  In  Carr's 
business  could  be  regarded  as  partnership 
property,  and  Mrs.  Carr  as  having  taken  it 
with  knowledge  of  its  character  and  her 
husband's  indebtedness  at  the  time,  it  might 
prove  participation  on  her  part  in  the  fraud 
of  her  husband  against  his  creditors  in  re- 
spect to  that  property.  This  might  Justify 
the  inference  of  fraud  in  the  expenditure 
of  money  on  her  property.  Such  an  infer- 
ence as  to  intent  respecting  one  piece  of 
property  may  arise  from  proof  of  fraud  re- 
specting another  conveyed  at  or  about  the 
same  time  from  one  of  tbe  parties  to  another. 
Colston  V.  Miller,  55  W,  Va.  500,  47  S.  E. 
268.  But  there  is  no  proof  that  it  was  part- 
nership property,  or  lier  husband's  property. 
Nothing  points  in  this  direction,  except  the 
deed  executed  by  Rankin,  purporting  to  con- 
vey his  right,  title,  and  interest  in  it,  and 
the  circumstances,  already  detailed,  relating 
to  Rankin's  connection  with  Carr's  business. 
It  would  only  appear  by  way  of  slight  in- 
ference, contradicted  by  positive  evidence. 
Besides,  this  transaction  occurred  about  sev- 
en months  after  the  completion  of  the  build- 
ing. It  Is  remote  in  both  time  .and  connec- 
tion. Having  carefully  examined  and  ana- 
lyzed all  the  evidence,  we  are  of  tbe  opinion 
that  it  wholly  fails  to  establish  the  charge 
of  fraud  against  Mrs.  Carr. 

For  the  reasons  stated,  the  decree  will  be 
reversed,  and  the  bill  dismissed. 
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NORFOLK  &  P.  TRACTION  CO.  T.  FOR- 
REST'S ADM'X. 

(Sapremt  Court  of  Appeals  of  Virginia.    Junt 
10,  1909.) 

L  Stbeet  Railboads  (§  111*)  —  Injubt  to 
Travelsr—Spebd  Obdinangb— Pleadinq. 
Where,  in  an  action  for  injariea  to  a  trav- 
eler in  a  collision  witli  a  street  car  at  a  cross- 
ing, the  negligence  charged  was  that  defendant 
ran  its  car  at  a  rate  of  speed  dangerous  to  per- 
sons traveling  along  and  on  the  highway  at  the 
place  of  the  accident,  and  violation  of  a  speed 
ordinance  was  not  relied  on  as  a  ground  of  neg- 
ligence, the  ordinance  was  admissible  to  prove 
negligence,  though  not  pleaded. 

LEd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  111.*] 

Z  BviDBNOB  (§  32*)— Judicial  Noticb— Mu- 
nicipal Obdinance. 

Courts  do  not  take  judicial  notice  of  mu- 
nicipal ordinances,  which  must  be  established 
by  evidence;  but,  when  proven,  they  stand  on 
the  same  footing  as  statutes. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  42;  Dec.  Dig.  I  82;*  Appeal  and 
Error,  Cent  Dig.  I  2959.] 

3.  Stbeet  Railboadb  <§  94*)  —  Injubt  to 
Tbavelebs  —  Speed  Obdinances  —  Viola- 
tion. 

Violation  of  a  dty  speed  ordinance  by  a 
street  railway  company  at  the  time  the  traveler 
was  injured  in  a  collision  with  the  car  is  evi- 
dence of  negligence,  though  the  ordinance  im- 
poses a  penalty  for  its  violation. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  201 ;  Dec.  Dig.  §  94.*] 

4.  Stbeet  Railboads  (ft  118*)  —  Injubt  to 
Tbavelebs  —  Excessive  Speed  —  Signals  — 
instbuctions. 

Where,  in  an  action  for  injuries  to  a  trav- 
eler in  a  collision  with  a  street  car,  plaintiffs 
evidence  showed  that  the  excessive  speed  of  the 
car  and  motorman's  failure  to  give  proper  sig- 
nals of  its  approach  to  the  crossing,  one  or  both, 
were  the  proximate  cause  of  the  accident,  an 
instruction  that  intestate  could  assume  that  de- 
fendant's servants  operating  the  car  would  give 
the  proper  signals  and  not  run  at  an  excessive 
rate  of  speed  over  the  crossing,  and  that  he  had 
the  right  to  drive  his  wagon  across  or  even  along 
the  track  in  full  view  of  the  approaching  car  if, 
under  all  the  circumstances,  it  was  consistent 
with  ordinary  prudence  to  do  so,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads.   Cent    Dig.   SS   258-269;    Dec    Dig.    ft 

llo.   J 

5.  Stbeet  Railboads  (S  118*)  —  Injubt  to 
Tbavelebs— INSTBUCTIONS. 

In  an  action  for  injuries  to  Intestate,  in 
collision  with  a  car  at  a  street  railroad  cross- 
ing, an  instruction  that  if,  under  the  surround- 
ing circumstances,  it  would  have  been  reason- 
ably apparent  that  with  ordinary  care,  and  if 
defendant's  servants  had  used  ordinary  care  in 
driving  the  car,  intestate  could  have  driven 
across  the  tracks  without  collision,  then  he  was 
not  negligent,  and  if  defendant's  servants  did 
not  use  ordinary  care  in  operating  the  car  in  one 
or  more  of  the  particulars  alleged,  and  as  a  di- 
rect and  proximate  result  thereof  intestate  was 
injured,  the  jurv  should  find  for  plaintiff,  was 
not  objectionable  as  ignoring  the  subject  of 
contributory  negligence. 

[Ed.  Note.— For  other  eases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  258-269;  Dec.  Dig.  §  118.*] 


a  Stbeet  Railboads  (J  118*)  —  Ivixm  to 
Tbavelebs  —  Cbossino  Aooioente  —  Ih- 
stbuctions. 

In  an  action  for  injuries  to  a  traveler  at 
a  street  railroad  crossing,  the  court  char^td 
that  if,  at  the  time  intestate  was  injured,  there 
was  in  force  in  the  city  an  ordinance  making  it 
unlawful  to  operate  a  trolley  car  over  a  street 
crossing  without  first  reducing  the  speed  to  not 
more  than  three  miles  an  hour,  and  requiring 
the  ringing  of  the  gong  continuously  after  past- 
ing a  point  50  feet  from  the  crossing,  intestate, 
when  approaching  the  crossing,  was  entitled  to 
assume  that  defendant's  servants  would  obey 
the  ordinance,  and,  if  it  would  have  been  rea- 
sonably apparent  to  an  ordinarily  prudent  per- 
son that  he  could  have  crossed  the  trade  with- 
out danger  of  a  collision,  he  was  not  guilty  of 
negligence  in  attempting  to  do  so.  Held,  that 
such  instruction  was  correct  ' 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  11&*] 

7.  Stbeet  Railboads  (§  118*)  —  Injitbt  to 
Tbavelebs  —  Instbuotions  —  Last  Clkab 
Change. 

In  an  action  for  injuries  to  intestate,  in  a 
collision  with  a  street  car  at  a  street  railroad 
crossing,  an  instruction  that  if,  after  defend- 
ant's servants  in  charge  of  the  car  knew,  or  in 
the  exercise  of  ordinary  care  ought  to  have 
known,  of  the  danger  to  which  intestate  was  ex- 
posed in  crossing  the  track  in  front  of  the  car, 
they  could  have  avoided  the  accident  by  exercis- 
ing ordinary  care,  but  failed  to  do  so,  and  intes- 
tate was  injured  as  alleged,  they  should  find  for 
plaintiff,  whether  intestate  was  negligent  at  the 
time  or  not,  correctly  submitted  the  doctrine  of 
last  clear  cnance. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  268 ;   Dec.  Dig.  §  11&*] 

8.  Stbeet  Railboads  (S  117*)  —  Injubt  to 
Tbavelebs  —  Last  Cleab  Chance  —  Evi- 
dence. 

Where,  in  an  action  for  injuries  in  a  colli- 
sion with  a  street  car  at  a  street  railroad  cross- 
ing, plaintiff's  evidence  showed  that  when  the 
car  was  150  feet  away  intestate  was  actually 
driving  across  the  track,  but  notwithstanding 
this,  he  was  struck  and  injured,  the  court  prop- 
erly submitted  plaintiffs  rifpht  to  recover  under 
the  last  clear  cnance  doctrine. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,  Cent    Dig.    i§   248>250;     Dec.    Dig.   i 

9.  Stbeet  Railboads  (f  118*)  —  Injubies -• 

INSTBUCTIONS. 

Where  the  jury  were  properly  instmcted  as 
to  intestate's  duty  to  exercise  reasonable  care 
for  his  own  safety,  the  court  did  not  err  in  re- 
fusing to  ingraft  an  exception  precluding  recov- 
ery in  case  intestate  was  guilty  of  negligence 
on  an  instruction  submitting  plaintiff's  ris^t 
to  recover  under  the  last  clear  dianoe  doctrine. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  §  11&*] 

10.  Stbeet  Railboads  (ft  118*)— Injubt  to 
Tbavelebs  —  Cbossino  —  Action  —  In- 
stbuotions. 

A  requested  charge  that  plaintiff  could  not 
recover  for  injuries  to  intestate  in  a  street  car 
collision  at  a  crossing,  if  intestate  could  have 
known,  by  the  exercise  of  ordinary  care,  "that 
there  was  even  a  small  chance"  that  Uie  car 
would  not  stop  in  time  to  avoid  a  collision,  was 
properly  refused;  intestate  bein^  only  required 
to  exercise  ordinary  care  to  avoid  the  accident 
under  the  existing  circumstances. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  268-268;  Dec  Dig.  | 
118.*] 
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11.  Street  Railroads  (§  117*)  —  Injury  to 
Traveler— Question  for  Jury. 

Where  intestate  was  Injured  in  a  collision 
with  a  street  car  at  a  crossing,  and  the  evi- 
dence was  conflicting  as  to  whether  he  started 
to  check  his  horses  before  crossing  the  track, 
and  the  motorman  testified  that  both  he  and  de- 
ceased checked  at  the  same  time,  the  court  prop- 
erly refused  to  charge  as  a  matter  of  law  that, 
if  the  motorman  saw  deceased  pull  up  and 
stop  his  horses,  he  could  assume  deceased  would 
not  drive  in  front  of  him. 

.  [Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |§  243-246;  Dec.  Dig.  S 
117.*] 

12.  Trial  (§  260*)— Instructions— Requxbt>- 
ED  Charge— Instructions  Given. 

>  It  is  not  error  to  refuse  requests  to  charge, 
the  subject-matter  of  which  is  covered  by  in- 
structions given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  651-659;   Dec.  Dig.  ft  260:*] 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  R  B.  Forrest's  administratrix 
against  the  Norfolk  &  Portsmonth  Traction 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed* 

H.  W.  Anderson,  J.  R.  Tucker,  and  W.  H. 
Venable,  for  plaintiff  in  error.  Jeffries,  Wol- 
cott  &  Wolcott,  for  defendant  In  error. 

HARRISON,  J.  This  action  was  brought 
by  B.  B.  Forrest  to  recover  of  the  Norfolk 
&  Portsmouth  Traction  Company  damages 
for  personal  Injuries  alleged  to  have  been 
sustained  as  a  result  of  the  negligence  of  the 
defendant  company  in  the  operation  of  one 
of  its  street  cars  on  Botetourt  street  in  the 
city  of  Norfolk.  The  plaintiff  was  driving 
a  loaded  Ice  wagon  along  Pembroke  avenue, 
and  at  the  Intersection  of  that  avenue  with 
Botetourt  street  there  was  a  collision  be- 
tween the  street  car  and  the  Ice  wagon, 
whereby  the  plaintiff  was  thrown  to  the 
ground  sustaining  the  Injuries  complained  of. 

During  the  pendency  of  this  suit,  the 
plaintiff  died  from  the  injuries  he  had  re- 
ceived, and  the  suit  was  revived  by  his  ad- 
ministratrix and  prosecuted  In  her  name  to 
a  llnal  judgment  against  the  defendant  com- 
pany for  $8,000. 

Whether  or  not,  upon  the  trial  of  the  case, 
there  was  any  error  In  the  rulings  of  the  cir- 
cuit court  to  the ,  prejudice  of  the  defendant 
company,  Is  the  subject  of  the  present  In- 
quiry. 

The  first  assignment  of  error  Is  to  the  ac- 
tion of  the  court  In  admitting  as  evidence  a 
certain  ordinance  of  the  dty  of  Norfolk,  reg- 
ulating the  speed  of  cars  at  street  crossings, 
and  prescribing  the  manner  of  running  and 
controlling  the  same  at  such  points.  That 
the  violation  of  a  statute  or  municipal  ordi- 
nance is  admissible  as  evidence  of  negligence 
is  not  denied,  but  it  is  contended  that  for 
such  an  ordinance  to  be  Invoked  "as  a  ground 
of  negligence"  it  must  not  only  be  proven, 
but  must  be  pleaded,  which  was  not  done 
in  this  case. 


It  may  be  conceded  that  if  the  ordinance 
be  the  basis  of  the  action,  and  its  violation 
constitute  the  negligence  relied  on  for  a  re- 
covery, it  should  be  pleaded;  but  the  con- 
tentloa  here  made  ignores  the  distinction  be- 
tween a  case  In  which  the  violation  of  the 
ordinance  is  the  "ground  of  negligence"  re- 
lied on,  and  one  like  that  at  bar,  where  the 
ordinance  is  introduced  as  tending,  along 
with  other  evidence,  to  prove  the  ne^lgence 
which  is  alleged  In  the  declaration. 

The  first  count  of  the  declaration  alleges 
that  the  defendant  negligently  ran  its  car 
"at  a  rate  of  speed  dangerous  to  persons 
traveling  along  and  upon  the  highway  at  that 
place."  This  constitutes  negligence,  and  any 
fact  which  tends  to  prove  such  allegation 
should  go  to  the  jury,  who  are  to  say  wheth- 
er or  not  the  negligence  alleged  has  been 
proved. 

Persons,  when  traveling  upon  and  using 
the  streets  and  street  crossings  of  a  city, 
have  a  right  to  rely  upon  the  observance  by 
those  operating  cars  of  an  ordinance  lim- 
iting the  rate  of  speed  at  crossings,  and  in 
doing  so  to  govern  their  actions  accordingly. 
The  violation  of  an  ordinance,  thus  relied  on, 
is  admissible,  without  being  pleaded,  along 
with  other  facts  and  circumsitances  of  the 
case,  as  tending  to  establish  the  allegation 
that  the  defendant  "carelessly,  negligently, 
and  recklessly,  ran  the  said  car  at  a  rate  of 
speed  dangerous  to  persons  traveling  along 
and  upon  the  highway  at  that  place." 

Courts  do  not  take  judicial  notice  of  mu< 
nicipal  ordinances  as  they  do  of  statutes,  and 
evidence  must  be  offered  to  prove  them ;  but, 
when  proven,  they  atand  upon  the  same  foot- 
ing as  statutes.  Norfolk  Ry.  &  L.  Co.  v. 
Corletto,  100  Va.  355,  41  S,  E.  740. 

In  the  case  dted,  at  page  359  of  100  Va., 
and  page  741  of  41  S.  E..  it  is  said:  "Stat- 
utes regulating  the  speed  of  railroad  trains 
at  certain  places,  being  regulations  clearly 
Intended  for  the  protection  of  travelers,  it 
is  well  settled  that  any  violation  of  them  is 
competent  evidence  of  negligence  in  an  action 
brought  by  a  traveler  on  the  highway,  even 
though  the  statute  simply  imposes  a  penalty 
for  its  violation."  See  A,  &  D.  R.  Co.  v. 
Reiger,  95  Va.  418,  28  S.  B.  590,  and  South- 
em  Ry.  Co.  V.  Stockdon,  106  Va.  695,  66  S. 
B.  713. 

In  the  case  of  Faber  v.  St  Paul  M.  &  M. 
Co.,  29  Minn.  465,  467,  13  N.  W.  902,  where 
the  introduction  of  a  similar  ordinance  was 
objected  to  because  not  pleaded,  it  Is  said: 
"The  objection  cannot  be  sustained.  The  fact 
that  the  rate  of  speed  at  which  the  train  was 
run  was  prohibited  by  the  municipal  law 
was  competent  evidence  going  to  prove  negli- 
gence; ♦  ♦  ♦  and  being  evidence  of  the 
fact  pleaded,  it  might  be  proved,  although 
the  existence  of  the  ordinance  had  not  been 
alleged  in  the  complaint." 

In  Braslngton  v.  South  Bound  R.  Co.,  62 
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S.  a  667,  40  S.  B.  667.  89  Am.  St  Rep.  905, 
the  Supreme  Court  of  South  Carolina  says: 
**This  is  not  an  action  to  enforce  the  per- 
formance of  any  duty  imposed  by  an  ordi- 
nance of  the  city  of  Charleston,  or  to  enforce 
the  payment  of  any  tax  or  penalty  imposed  by 
such  ordinance ;  but  the  cause  of  action  here 
is  the  negligence  of  the  defendant  company 
resulting  in  the  death  of  the  intestate,  and 
the  ordinances  of  the  city  are  only  referred  to 
as  showing  such  negligence.*' 

In  6  Thompson  on  Negligence,  §  7868,  the 
author  says:  "Where  the  evidence  tends  to 
show  that  a  particular  act  was  prohibited  by 
ordinance,  and  that  such  violation  contribut- 
ed to  the  injury,  then  the  ordinance  is  quite 
properly  admitted  on  the  question  of  negli- 
gence, though  not  pleaded;  but  the  rule  is 
otherwise  where  the  action  is  founded  on  a 
violation  of  the  ordinance,  and  here  it  is 
necessary  to  plead  the  ordinance."  See,  also. 
Lane  v.  Atlantic  Works,  111  Mass.  136,  140; 
Union  Pac.  R.  Co.  v.  Rassmussen,  25  Neb. 
810,  41  N.  W.  779,  13  Am.  St.  Rep.  527. 

In  the  case  at  bar  the  ordinance  is  not  re- 
lied on  as  the  ground  of  the  plaintiffs  right 
to  recover.  Its  violation  merely  contributes 
to  the  proof  of  the  fact  alleged  in  the  dec- 
laration that  the  defendant  was  running  its 
car  at  a  reckless  and  dangerous  rate  of 
speed.  This  being  so,  there  is  no  more  rea- 
son why  the  ordinance  should  be  pleaded 
than  that  any  other  fact  or  circumstance  ad- 
duced to  establish  the  alleged  negligence 
should  be  pleaded. 

The  second  assignment  of  error  is  to  the 
action  of  the  court  In  giving  instructions  Nos; 
1,  2,  3,  4,  and  5,  asked  for  by  the  plaintiff. 

Instruction  No.  1  Is  as  follows:  "The 
court  instructs  the  Jury  that  in  running  up- 
on the  public  highway  where  the  plaintiffs 
intestate,  E.  B.  Forrest,  was  injured,  the 
rights  of  the  company's  cars  were  not  su- 
perior to  those  of  any  other  vehicle,  but  sim- 
ply equal,  and  said  Forrest  had  the  right 
to  drive  either  across  or  along  the  track 
just  as  freely  as  upon  any  other  part  of  the 
street,  so  long  as  he  did  not  obstruct  the 
cars  or  negligently  expose  himself  to  dan- 
ger. He  had  the  right  to  assume  that  the 
servants  of  the  defendant  operating  said  car 
would  give  the  proper  signals  and  not  run 
at  an  excessive  rate  of  speed  at  that  cross- 
ing, and  he  had  the  right  to  drive  his  wagon 
across  or  even  along  the  track  in  full  view 
of  the  approaching  car  if,  under  all  the  cir- 
cumstances, it  was  consistent  with  ordinary 
prudence  to  do  so.  And  if  the  jury  believe 
from  the  evidence  that,  under  all  the  cir- 
cumstances by  which  said  Forrest  was  then 
surrounded,  it  would  have  been  reasonably 
apparent  to  an  ordinarily  prudent  person 
that,  if  the  defendant's  servants  should  use 
ordinary  care  in  running  and  controlling  said 
car,  he  could  drive  across  the  track  without 
danger  of  a  collision,  then  said  Forrest  was 
not  guilty  of  negligence  In  driving  across 


said  tracks;  and  If  the  jury  further  believe 
from  the  evidence  that,  under  such  circum- 
stances, the  said  servants  of  the  defendant 
did  not  use  ordinary  care  in  operating  said 
car  in  one  or  more  of  the  particulars  alleged 
in  the  declaration,  and  that  as  a  direct  and 
proximate  result  thereof  the  said  Forrest 
was  injured  as  therein  alleged,  they  should 
And  for  the  plaintiff.'' 

The  first  paragraph  of  this  Instruction  is 
conceded  to  be  correct.  The  second  para- 
graph is  admittedly  a  sound  proposition  of 
law,  but  the  position  Is  taken  that  it  is  in- 
applicable to  the  facts. 

This  contention  is  not  tenable.  There  is 
a  conflict  in  the  testimony  with  respect  to 
the  facts  relied  on  as  the  basis  of  this  in- 
struction. The  evidence  of  the  plaintiff 
tends  to  show  that  the  excessive  speed  of 
the  car  and  the  failure  to  give  proper  sig- 
nals of  its  approach  to  the  crossing  were, 
one  or  both  together,  the  proximate  cause 
of  the  accident  The  plaintiffs  intestate, 
in  determining  the  prudence  of  his  course, 
had  a  right  to  rely  upon  the  assumption  that 
the  law  would  be  obeyed,  both  in  respect  to 
the  speed  of  the  car  at  the  crossing  and  the 
sounding  of  the  gong  as  it  approached.  If 
the  failure  to  sound  the  gong  Induced  the 
belief  that  the  car  would  stop  or  slacken  its 
speed,  and  thereby  led  the  deceased  to  enter 
a  place  made  dangerous  by  a  failure  to 
slacken  such  speed,  in  obedience  to  the  ordi- 
nance, then  the  failure  to  do  these  things 
was  the  proximate  cause  of  the  accident 
These  two  paragraphs  of  the  instruction  are 
directed  not  so  much  to  the  defendant's  neg- 
ligence ifk  failing  to  reduce  its  speed  and 
sound  its  gong,  as  to  the  question  of  For- 
rest's contributory  negligence.  They  prac- 
tically tell  the  jury  that  the  rights  of  both 
parties  upon  the  street  were  equal,  and  that 
the  deceased  had  a  right  to  drive  upon  the 
tracks,  provided  he  did  not  obstruct  the 
cars  or  negligently  expose  himself  to  danger. 
Richmond  Traction  Co.  v.  Clarke,  101  Va. 
382,  388,  43  S.  E.  618. 

The  two  suoceedlng  paragraphs  told  the 
Jury  what  they  could  consider  in  determin- 
ing whether  or  not  the  deceased  did  negli- 
gently expose  himself  to  danger.  That  if, 
under  all  the  circumstances  by  which  the 
deceased  was  surrounded,  an  ordinarily  pru- 
dent man  would  have  acted  as  he  did,  then 
he  was  not  negligent;  that  if  the  defend- 
ant was  negligent  in  operating  the  car,  and 
as  a  direct  and  proximate  result  of  such  neg- 
ligence the  deceased  was  Injured  as  alleged 
in  the  declaration,  the  company  was  liable. 

The  criticism  that  this  Instruction  ignores 
the  subject  of  the  contributory  negligence 
of  the  deceased  and  should  have  pointed  out 
clearly  that  view  of  the  case  to  the  jury  is 
not  well  taken.  The  jury  are  clearly  told 
that,  in  going  upon  the  track,  the  deceased, 
in  order  to  be  free  from  blame,  could  not 
negligently  expose  himself  to  danger,  but 
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aiTwt  be  governed  by  the  degree  of  caution 
that  would  be  exercised  by  a  reasonably 
prudent  man  under  like  circumstances.  Be- 
sides, in  other  instructions  the  subject  of 
contributory  negligence  of  the  deceased  Is 
so  fully  covered  that  when  the  instructions 
are  read  together  it  is  apparent  that  the 
Jury  could  not  have  been  misled  to  the  prej- 
udice of  the  defendant. 

.Plaintiff's  instruction  No.  2  was  as  fol- 
lows: "The  court  instructs  the  Jury  that 
the  ordinance  of  the  city  of  Noffolk  Intro- 
duced In  evidence  is  a  regulation  intended 
for  the  protection  of  travelers,  and  any  vio- 
lation of  it,  if  proven,  is  competent  evidence 
of  negligence  in  this  suit,  to  be  considered 
along  with  all  the  other  evidence  in  the 
case  in  determining  whether  the  defendant 
was  guilty  of  negligence  as  charged  In  the 
declaration  which  caused  the  plaintiff's  in- 
Jury  as  therein  alleged." 

The  objection  to  this  instruction  has  been 
disposed  of  by  what  has  been  already  said 
touching  the  admissibility  of  the  ordinance 
as  evidence. 

Plaintiff's  instruction  No.  3  Is  as  follows: 
"The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  that,  at  the  time 
of  the  accident  by  which  the  plaintiff's  intes- 
tate, B.  B.  Forrest,  was  injured  as  shown 
by  the  evidence,  there  was  In  force  an  ordi- 
nance of  the  city  of  Norfolk  which  provided 
that :  *It  shall  not  be  lawful  for  any  person, 
or  corporation,  to  operate  or  run  any  electric 
or  trolley  car  or  other  vehicle  propelled  by 
electricity  over  or  through  any  street  cross- 
ing in  the  city  of  Norfolk,  Virginia,  without 
first  reducing  the  rate  of  speed  of  said  cars 
to  not  more  than  three  miles  per  hour.  And 
there  shall  be  fixed  to  such  cars  a  gong  or 
other  bell  which  shall  be  sounded  continu- 
ously before  reaching  such  crossing,  and  be- 
ginning at  a  distance  of  fifty  feet  from  such 
crossing'— then  the  said  E.  B.  Forrest,  in 
approaching  and  crossing  the  defendant's 
track,  had  the  right  to  assume  that  the  serv- 
ants of  the  defendant  in  charge  of  its  car 
which  was  then  approaching  would  obey  the 
requirements  of  said  ordinance  in  the  run- 
ning and  operating  said  car.  And  if  the  Jury 
believe  from  the  evidence  that,  under  all  the 
circumstances  by  which  said  Forrest  was 
surrounded,  it  would  liave  been  reasonably 
apparent  to  an  ordinarily  prudent  person 
that  he  could  cross  the  track  without  danger 
of  a  collision,  he  was  not  guilty  of  negligence 
in  attempting  to  do  so." 

No  valid  objection  has  been  made  to  this 
Instruction,  and  it  is  so  clearly  free  from 
objection  that  comment  is  unnecessary. 

Plaintiff's  instruction  Na  4  is  as  follows: 
"The  court  Instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  after  the  serv- 
ants of  the  defendant  in  charge  of  its  car 
knew,  or  in  the  exercise  of  ordinary  care 
ought  to  have  known,  of  the  danger  to  which 
the  plaintiff's  intestate  was  exposed  in  cross- 


ing the  track  in  front  of  the  car,  they  could 
have  avoided  the  accident  by  the  .exercise  of 
ordinary  care,  but  failed  to  do  so,  and  that 
the  plaintiff  was  injured  thereby,  as  alleged 
in  the  declaration,  they  must  find  for  the 
plaintiff,  whether  the  plaintiff's  intestate 
was  guilty  of  contributory  negligence  in  at- 
tempting to  cross  the  track  at  that  time  or 
not" 

This  is  a  correct  statement  of  the  doctrine 
of  the  last  clear  chance,  and  there  was 
ample  evidence  to  Justify  such  an  instruction. 
The  plaintiff's  evidence  tends  to  show  that 
when  the  car  was  150  feet  away  the  deceas- 
ed was  actually  driving  across  the  track. 

It  is  contended  that  this  instruction  should 
have  concluded  with  the  words:  "Unless 
you  also  believe  from  the  evidence  that  after 
the  danger  of  collision  became,  or  by  the 
use  of  ordinary  care  could  have  been,  known 
to  the  plaintiff's  intestate,  he  could  have 
avoided  the  accident  and  failed  to  do  so." 

Tlais  instruction  was  dealing  with  the 
duty  of  the  defendant  after  it  knew,  or  in 
the  exercise  of  ordinary  care  ought  to  have 
known,  of  the  danger  to  which  the  plain- 
tlfTs  intestate  was  exposed  in  crossing  the 
track  in  front  of  the  car.  The  view  of  the 
case  which  it  is  insisted  should  have  been 
embodied  in  this  instruction  was  not  ignor- 
ed, but  was  fully  and  clearly  given  to  the 
Jury  by  instructions  O  and  E,  asked  for  by 
the  defendant 

Defendant's  instruction  No.  G: 

"The  court  instructs  the  Jury  that  if  you 
believe  from  the  evidence  that  the  car  of 
the  defendant  .was  coming  south  on  Bote- 
tourt street  approaching  Pembroke  avenue, 
and  that  the  plaintiff's  intestate  was  driving 
westwardly  on  Pembroke  avenue,  approach- 
ing Botetourt  street  Just  before  the  accident, 
and  that  the  plaintiff's  intestate  as  he  ap- 
proached and  entered  Botetourt  street  saw, 
or  by  the  exercise  of  ordinary  care  could 
have  seen,  the  car  of  the  defendant  approach- 
ing, and  could  have  avoided  this  accident, 
either  by  stopping  his  team  or  turning  to 
the  right  or  left,  but  elected  to  take  the 
chance  of  crossing  the  track  on  which  the 
car  was  approaching  at  a  time  when  be  saw, 
or  by  the  exercise  of  ordinary  care  could 
have  seen,  that  there  was  danger  of  a  colli- 
sion in  so  doing,  your  verdict  must  be  for 
the  defendant" 

Defendant's  instruction  No.  B: 

"The  court  instructs  the  Jury  that,  even 
though  you  may  believe  from  the  evidence 
that  the  motorman  failed  to  ring  his  bell  as 
he  approached  the  crossing,  and  that  he  was 
running  at  an  excessive  rate  of  speed,  and 
that  he  failed  to  exercise  ordinary  care  under 
the  circumstances  to  avoid  the  accident  after 
he  saw,  or  by*  the  exercise  of  ordinary  care 
could  have  seen,  that  there  was  danger  of  a 
collision  with  the  wagon,  you  still  cannot  find 
a  verdict  for  the  plaintiff,  if  you  believe  from 
the  evidence  that  Forrest  attempted  to  drive 
across  the  track  Ib  front  of  the  approaching 
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car,  after  he  knew,  or  by  the  exercise  of  or- 
dinary care  could  have  known,  that  the  car 
would  not  stop  in  time  to  avoid  a  collision 
with  the  wagon." 

These  two  instmctions  fully  inform  the 
Jury  as  to  the  duty  resting  upon  the  plaintiff 
to  exercise  reasonable  care  for  his  own  safety 
and  abundantly  emphasize  the  point  sought  to" 
be  ingrafted  upon  the  plaintiff's  instruction 
No.  4.  There  wafe  no  more  reason  that  the 
defendant's  view  of  this  phase  of  the  case 
should  be  ingrafted  upon  the  plaintiff*s  in- 
struction, than  that  the  plaintiff's  view  should 
be  embodied  in  each  of  the  two  instructions 
given,  on  the  same  subject,  for  the  defendant. 
The  Jury  were  fully  informed  npon  the  doc- 
trine of  the  last  clear  chance,  in  its  applica- 
tion to  both  the  plaintiff  and  defendant,  and 
could  not  have  been  misled,  to  the  prejudice 
of  the  defendant,  by  the^lnstructions  as  given. 
Roanoke  Ry.  &  Elec.  Ca  v.  Young,  108  Va. 
783,  62  S.  B.  061. 

The  third  assignment  of  error  was  to  the 
action  of  the  court  in  refusing  to  give  instruc- 
tions B,  O,  H,  and  I,  asked  for  by  the  defend- 
ant 

We  have  already  referred  to  instruction  E 
and  quoted  it  in  full  as  given  by  the  court. 
The  latter  part  of  the  instruction,  as  asked, 
read  as  follows:  ''If  you  believe  from  the 
evidence  that  Forrest  attempted  to  drive 
across  the  track  in  front  of  the  approaching 
car,  after  he  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  that  there  was 
even  a  small  chance  that  the  car  would  not 
stop  in  time  to  avoid  a  collision  with  the  wag- 
on." 

The  complaint  is  that,  before  giving  the 
instruction,  the  court  struck  out  the  words 
"that  there  was  even  a  small  chance."  These 
words  were  properly  eliminated  from  the  in- 
struction. They  were  certainly  misleading,  if 
they  did  not  In  effect  take  from  the  Jury  the 
question  of  the  contributory  negligence  of  the 
plaintiff.  The  law  does  not  require  a  person 
to  know  that  he  is  absolutely  safe  before  tak- 
ing a  given  course  of  action.  Newport  News 
T.  Bradford,  09  Va.  117,  87  8.  a  807.  He  is 
only  required  to  exercise  ordinary  care  to 
avoid  accident— such  care  as  a  reasonably 
prudent  person  would  exercise  under  like  cir- 
cumstances. The  court  could  not  hold  as  a 
matter  of  law  that  to  take  a  ^'small  chance** 
of  collision  constituted  contributory  negli- 
gence. It  was  for  the  Jury  to  say  whether  or 
not  the  risk  taken  was,  under  the  circumstan- 
ces, such  as  a  person  of  ordinary  care  would 
or  would  not  have  assumed.  It  was  not  nec- 
essarily contributory  negligence  for  the  de- 
ceased to  drive  across  the  track  In  the  face  of 
'*a  small  chance  of  collision."  His  action  de- 
pends upon  what  reasonably  prudent  persons, 
similarly  situated,  wonld  have  done.  Wheth- 
er or  not  a  reasonably  prudent  person  would 
have  pursued  the  course  that  was  takoi  by 


deceased  was  a  question  for  the  Jury  to  deter- 
mine under  the  evidence. 

Instruction  H  contained  tlie  objectionable 
language  we  have  considered  in  connection 
with  instruction  B,  and  was  therefore  prop- 
erly refused. 

It  was  not  error  to  refuse  instruction  G. 
It  told  the  Jury,  as  a  matter  of  law,  that,  \l 
the  motorman  saw  the  deceased  start  to  pull 
up  and  stop  his  horses,  he  had  a  right  to  pre- 
sume that  deceased  would  not  attempt  to 
drive  across  the  track  in  front  of  him.  The 
evidence  is  conflicting  as  to  whether  or  not 
the  deceased  started  to  check  Ills  horses,  and 
there  are  other  circumstances  bearing  upon 
the  question  besides  the  mere  checking  of  the 
horses.  According  to  the  motorman,  both 
he  and  the  deceased  checked  up  at  the  same 
time.  If  this  be  so,  then  the  deceased  might 
have  been  misled  into  the  belief  that  the  mo- 
torman was  stopping  to  let  him  pass.  It  was 
for  the  Jury  to  determine  the  weight  to  be  at- 
tached to  the  inferences  that  could  reasona- 
bly be  drawn  from  the  conduct  of  the  parties. 
The  court  properly  held  that  the  impressions 
likely  to  be  made  upon  the  motorman  by  the 
conduct  of  the  deceased  was  not  a  matter  of 
law  for  its  determination,  but  a  question  to 
be  considered  by  the  Jury  in  the  light  of  all 
the  circumstances  disclosed  by  the  evidence. 

There  was  no  error  in  the  refusal  of  the 
court  to  give  instruction  I  asked  for  by  the 
defendant  The  subject-matter  of  that  in- 
struction had  been  fully  covered  by  two  other 
instructions — No.  5  given  for  the  plaintiff,  and 
instruction  F  given  for  the  defendant 

Upon  the  whole  case,  we  are  of  opinion  that 
the  instructions  were  as  favorable  to  the  de* 
fendant  as  it  had  a  right  to  ask,  that  the  case 
was  fairly  submitted  to  the  Jury,  and  tliat  the 
verdict  is  sustained  by  the  evidence. 

The  Judgment  must  therefore  be  affirmed. 

Affirmed. 


(IflS  Va.  581) 
J.  N.  H.  OORNBLL  &  CO.  et  aL  t.  STBBLB. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 
10,  1900.) 

1.  CONTEACTS    (§    202^— PKBFOBMANO»-OPnf- 
ION  OF  BnGINEKB— FKAUD  OB  MiSTAKS. 

A  stipulation,  in  a  contract  to  construct  a 
part  of  a  railroad,  that  the  final  estimates  of  the 
chief  engineer  should  be  conclusive,  does  not 
make  the  engineei^s  estimates  conclasive,  where 
the  engineer  made  such  an  error  of  Judgment  or 
mistake  in  the  estimates  so  gross  as  necessarily 
to  imply  bad  fkith  and  amount  to  a  fraud  on 
the  rights  of  the  contractor,  though  the  engineer 
had  no  intention  to  oommit  a  fraud  or  to  act  in 
bad  faith. 

[Ekl.   Note.^For  other  eases,  see  Contracts, 
Cent  Dig.  §  134S;  Dec.  Dig.  (  282.*] 

2.  CONTBACrS    (I    2d2*)-~PSBF0B]CANCB— Dsa- 

aioN  OF  Bnginbeb— Fbaud  ob  Mistakk. 
Proof  that  the  engineer,  required  onda  a 
contract  to  construct  a  part  of  a  railroad  to 
make  estimates  and  classification  of  the  work 
which  should  be  condneiTe  on  the  parties,  arbi- 
trarily rejected  over  9,000  cubic  yarda  of  solid 


«For  other  < 
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rock  removed  by  the  contractor  and  clasalfi<^ 
the  same  with  other  materials  that  were  less  ex- 
pensive to  remove,  was  proof  of  an  error  of 
judgment  or  mistake  so  gross  as  to  amount  to  a 
fraud  on  the  contractors  rights,  authorizing  a 
recovery  of  the  amount  due  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ft  1343;    Dec.  Dig.  (  292.*] 

8  Contracts   (§   292*)— PEBjroBMANCii}—DEGi- 

SIGN   OF  ENQINEEB— FBAUD  OB  MISTAKE. 

In  order  to  avoid  estimates  and  classifica- 
tion made  by  an  engineer  as  required  by  a  con- 
tract for  the  construction  of  a  work,  it  is  only 
necessary  to  show  an  estimate  and  classification 
so  grossly  erroneous  as  to  imply  fraud. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  1343;    Dec.  Dig.  §  292.*] 

Appeal  from  Circuit  Court,  Fluvanna 
County. 

Action  by  W.  I.  Steele  against  the  J.  N.  H. 
Cornell  &  Company  and  another.  There  was 
a  judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Perkins  &  Perkins  and  J.  B.  Moon,  for 
appellants.  Harmon  &  Walsh  and  Montague 
&  Montague,  for  appellee. 

CARDWELL,  J.  This  action  was  brought 
by  W.  I.  Steele  to  recover  of  J.  N.  H.  Cor- 
nell &  Co.,  a  foreign  corporation,  and  J.  H. 
Fine,  a  balance  of  $7,511.06,  allied  to  be  due 
Steele  from  the  defendants  upon  certain 
work  which  Steele  subcontracted  with  Cor- 
nell  &  Co.,  general  contractors  with  the  Vir- 
ginia Air  Line  Railway  Co.,  to  do  on  the 
Virginia  Air  Line  Railway,  to  be  construct- 
ed by  the  general  contractor  from  Lindsay, 
on  the  Chesapeake  ft  Ohio  Railway  in  Al« 
bemarle  county,  to  a  point  on  James  rhrer, 
about  20  miles  distant;  the  plaintiff,  Steele^ 
undertaking  by  his  subcontract  the  construc- 
tion of  four  miles  of  this  road  within  a  stat- 
ed period  and  according  to  specifications  as 
to  the  execution  of  the  work.  That  Steele 
performed  his  part  of  this  contract  truly 
and  faithfully  seems  not  to  have  been  ques- 
tioned, and  the  controversy  arises  out  of  the 
classification  of  the  material  taken  out  and 
removed  by  him,  made  by  Cornell  &  Co.'s 
chief  engineer  in  charge  of  the  work. 

The  contract,  which  was  in  evidence  at 
the  trial  of  this  cause,  shows  the  price  of  the 
excavation  of  the  several  kinds  of  material 
to  be  taken  out  and  removed  by  Steele,  viz., 
earth,  loose  rock,  and  solid  rock,  gives  the 
definition  of  these  several  classes  of  ma- 
terial, and  provides  for  monthly  payments  as 
the  work  progressed  and  for  a  final  estimate 
on  the  completion  and  acceptance  of  the 
work;  and  the  contract  also  provides  that 
the  decision  of  the  chief  engineer  of  the  gen- 
eral contractor  on  all  questtons  arising  un- 
der the  contract  should  be  final  as  between 
The  parties. 

J.  H.  Fine,  who  made  the  estimates  on 
Steele's  work,  was  the  chief  engineer  of  the 
general  contractor,  and  also  its  vice-presi- 
dent, and  as  Steele  progressed  with  his  work 


he  received  monthly  payments  upon  the  es- 
timates made  by  Fine,  but,  as  we  shall  see 
later,  protested  all  along  that  these  estimates 
were  incorrect  On  the  completion  of  Steele's 
contract  in  January,  1906,  Fine  made  a  final 
estimate  showing  that  the  general  contractor, 
Cornell  &  Co.,  owed  Steel  $1,775.73,  to  which 
Steele  objected,  alleging  that  this  estimate 
was  base(d  upon  an  erroneous  classification 
of  material  excavated  and  removed,  and 
thereupon  Cornell  &  Co.  had  the  estimate 
reconsidered  and  the  work  re-examined,  but 
insisted  that  the  action  of  its  chief  engineer 
was  correct  and  would  not  be  corrected,  and 
so  informed  Steele.  Whereupon  Steele  select- 
ed one  James  Dlck^,  a  competent  engineer 
and  an  expert,  to  go  over  the  work  and  make 
an  estimate  of  it  according  to  the  provisions 
of  the  contract,  and  Dickey's  estimate  varied 
materially  from  that  of  Fine;  the  chief  dif- 
ference arising  from  the  classification  of  ma- 
terial, the  difference  in  the  total  quantity  of 
material  moved,  or  yardage,  caused  by  cer- 
tain measurements  adopted  by  Dickey  and 
not  allowed  by  Fine,  being  comparatively 
slight  Omitting  the  items  of  these  estimates 
as  to  which  Dickey  and  Fine  agreed,  the  lat- 
ter's  final  estimate  allowed  Steele  for  42,113.1 
cubic  yards  of  earth,  $9,896.58;  10,174.8  cubic 
yards  of  loose  rock,  $3,850.42;  and  586.9  cubic 
yards  of  solid  rock,  $398.23— total  $14,155.13. 
While  in  Dickey's  estimate  these  several 
items  appear  as  follows:  80,011.1  cubic  yards 
of  earth,  $7,052.60;  15,559.5  cubic  yards  of 
loose  rock,  $5,912.61;  and  10,017.8  cubic 
yards  of  solid  rock,  $7,012.46-<total  $19,977.- 
67.  The  disclosures  made  by  these  estimates 
caused  Steele  to  realize  that,  despite  his  rigid 
economy  and  efficient  work,  he  would  sus^ 
tain  a  loss  of  over  $3,500  if  Fine's  estimate 
of  his  work  was  to  be  adhered  to,  and  there- 
upon he  brought  this  suit  for  $7,511.05,  the 
amount  of  the  difference  between  the  final 
estimate  made  by  Fine  and  that  made  by 
Dickey. 

At  the  trial  of  the  cause,  it  was  submlt- 
t^  to  the  Jury  upon  four  instructions  given 
by  the  court  to  wliich  neither  party  made 
objection,  and  the  Jury  rendered  its  verdict 
for  the  plaintiff,  assessing  his  damages  at 
$3,600,  and  upon  the  verdict  the  court  enter- 
ed the  Judgment  to  which  this  writ  of  error 
was  awarded. 

The  instructions  of  the  trial  court  in  sum 
and  substance,  rightly  told  the  Jury  that 
notwithstanding  the  provision  in  the  con- 
tract between  the  parties  that  the  final  es- 
timate of  the  chief  engineer  of  the  general 
contractor,  Cornell  &  Co.,  was  to  be  final  and 
conclusive  on  both  parties,  if  they  believed 
from  the  evidence  Chief  Bngineer  Fine  made 
such  error  of  Judgment  or  mistake  in.  the 
estimates  and  classification  of  the  work  made 
by  him  as  amounted  to  a  mistake  so  gross 
as  necessarily  to  imply  bad  faith  and  amount 
to  ia  fraud  upon  the  rights  of  the  plaintiff, 
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they  should  find  for  the  plaintiff,  eyen 
though  th^  belleyed  that  said  engineer 
had  no  Intention  to  commit  a  fraud  or  to  act 
in  bad  faith;  and  further  told  the  jury  that 
If  they  believed  from  the  evidence  that  the 
estimates  or  dassiflcatlons  by  the  company's 
engineer  were  not  binding  on  the  plaintiff 
because  of  gross  error  or  mistake,  amounting 
to  a  fraud,  then  they  should  make  such  class- 
iflcation  of  the  material  removed  as  they 
deemed  proper,  under  the  evidence  and  ac- 
cording to  the  provisions  of  the  contract,  and 
assess  the  plaintiff's  damages  according  to 
that  classification  at  the  prices  specified  In 
the  contract,  subject  to  proper  credits. 

The  contract  between  the  parties  is  ex- 
plicit as  to  the  classification  of  the  material 
that  was  to  be  removed  and  the  prices  to  be 
paid  therefor,  solid  rock  being  recognized 
as  the  most  expensive  material,  and  there- 
fore a  higher  price  for  Its  removal  was  fix- 
ed than  for  the  removal  of  earth  or  loose 
rock.  It  will  therefore  be  seen  that  the  sub- 
ject of  classification  of  the  work  done  by 
defendant  in  error  was  the  crucial  point  In 
the  case  for  the  determination  of  the  jury, 
and  we  deem  it  only  necessary  to  refer  brief- 
ly to  the  evidence  to  show  that  it  was  suffi- 
cient to  warrant  the  jury  in  regarding  the 
estimate  made  by  Fine  so  grossly  erroneous 
as  to  amount  to  a  fraud  upon  the  rights  of 
defendant  in  error. 

The  material  classified  as  solid  rock  by 
defendant  in  error  and  Dickey,  and  disal- 
lowed by  Fine,  is  clearly  and  unmistakably 
proven  to  be  the  same  material  of  the  same 
nature  and  character  of  rock  as  that  allow- 
ed defendant  in  error  and  classified  by  Pine 
as  solid  rock  to  the  extent  of  569  cubic 
yards.  In  other  words,  the  evidence  shows 
that  the  rock,  classified  as  solid  rock  by  de- 
fendant in  error  and  by  Dickey,  was  of  the 
identical  kind,  character,  and  formation  as 
the  569  yards  of  solid  rock  allowed  by  the 
estimates  made  by  Fine,  and  that  the  ar- 
bitrary rejection  by  him  of  over  9,000  cubic 
yards  of  this  solid  rock  removed  by  defend- 
ant in  error,  and  classifying  the  same  with 
other  material  far  less  expensive  to  remove, 
was  an  error  of  judgment  or  mistake  so 
gross  as  to  amount  to  a  fraud  upon  defend- 
ant in  error's  rights;  and,  if  the  jury  be- 
lieved in  the  truth  and  correctness  of  this 
evidence.  It  was  of  itself  sufficient  to  sus- 
tain its  finding  in  his  favor.  Mills  &  Fair- 
fax v.  N.  &  W.  Ry.  Co.,  90  Va.  523,  19  S. 
B.  ITl;  Id.,  91  Va.  613.  22  S.  B.  556. 

In  the  report  of  that  case  last  mentioned, 
the  syllabus,  in  part,  is  as  follows:  "Wheth- 
er the  plaintiff  was  entitled  to  recover  the 
higher  or  the  lower  of  the  two  prices  fixed 
by  the  contract  for  different  classes  of  work, 
or  whether  he  had  waived  or  abandoned  his 
right  to  recover  the  higher  price,  were  ques- 
tions of  fact  which  were  properly  left  to  the 
determination  of  the  jury,  under  instructions 
which  correctly   propounded  the  law,   and 


gave  them  great  latitude  in  the  range  of 
their  inquiry." 

The  defendant  in  error  in  this  case,  tes- 
tifying in  his  own  behalf,  stated  that  he  all 
along  protested  that  the  classification  of  the 
material  removed  by  him,  made  by  Chief 
Engineer  Fine  In  his  monthly  estimates,  was 
grossly  erroneous,  and  this  statement  is  not 
disproved;  but  plaintiffs  in  error  rely  upon 
the  contention,  in  support  of  which  numer- 
ous authorities  are  cited,  that  fraud  must 
be  established  by  clear  and  satisfactory 
proof.  The  authorities  cited  sustain  the 
proposition  stated,  but  are  not  at  all  in  con- 
flict with  the  law  as  expounded  in  the  in- 
structions given  in  this  case  with  the  ap- 
proval of  plaintiffs  In  error,  nor  with  the 
decided  cases  applicable  to  the  facts  submit- 
ted to  the  jury  for  determination. 

In  Mills  &  Fairfax  v.  N.  &  W.  Ry.  Co., 
supra,  it  was  expressly  stated  that  to  avoid 
the  engineer's  estimate  and  classification  in 
a  case  like  this,  which  Is  so  grossly  errone- 
ous as  to  Imply  fraud,  it  Is  not  necessary  to 
impute  or  prove  moral  wrong  to  the  engineer. 
All  that  is  necessary  In  such  a  case  is  that 
the  evidence  be  sufficient  to  justify  the  jury 
in  finding  that  the  estimates  and  classifica- 
tions of  tne  engineer  are  so  grossly  errone- 
ous as  to  amount  to  a  fraud  upon  the  rights 
of  the  injured  party. 

In  the  case  of  Klstler  v.  Ind.  &  St  L.  R 
Co.,  88  Ind.  460,  the  contract  between  a  rail- 
road company  and  one  who  undertook  to  do 
certain  work  in  its  construction  fixed  the 
prices  of  the  various  kinds  of  work  to  be 
done,  and  provided  that  the  engineer  of  the 
road  should  make  estimates  of  the  work 
from  time  to  time  upon  which  payment 
should  be  made  and  a  final  estimate  which 
should  be  also  paid,  and  that  all  disputes 
as  to  the  meaning  and  execution  of  the  con- 
tract should  be  referred  to  the  engineer,  and 
his  decision  should  be  final.  Held,  that 
where  the  engineer  had  failed  to  estimate 
the  work,  or  by  neglect  or  by  mistake  un- 
derestimated it,  suit  could  be  maintained  for 
the  recovery  of  the  correct  amount  In  that 
case  the  court  emphasizes  that,  to  entitle 
the  contractor  to  recover  the  correct  amount 
due  him  for  work  done^  it  was  not  necessary 
to  allege  and  prove  that  the  engineer  making 
the  estimates  acted  corruptly  or  fraudu- 
lently. 

In  a  later  case  decided  by  the  same  court 
(Louisville,  etc.,  Ry.  Co.  v.  Donnegan,  111 
Ind.  179,  12  N.  B.  153),  it  was  held:  "A  stip- 
ulation In  a  contract  between  a  railroad 
company  and  a  contractor  that  the  esti- 
mate made  by  the  former's  engineer  as  to 
the  quality,  character,  and  the  value  of  the 
work  performed  by  the  contractor  shall  be 
final  against  the  latter,  'without  further  re- 
course or  appeal,'  cannot  deprive  him  of 
the  right  to  resort  to  the  courts  for  the  re- 
covery of  what  may  be  due  him,  notwith- 
standing the  estimates." 

In  that  case  it  was  corjBidered  that  the  em- 
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tlmates  of  the  englneera  were  so  grossly  er- 
roneous as  to  amount  to  a  fraud  upon  the 
contractor,  although  moral  turpitude  was 
neither  charged  nor  attempted  to  he  proved; 
in  other  words,  where  the  mistake  is  so  gross 
as  to  amount  to  a  fraud^  upon  the  rights  of 
the  contractor,  he  is  not  precluded  from 
bringing  his  action  to  recover  the  correct 
amount  due  him,  notwithstanding  the  pro- 
visions of  the  contract  or  the  /act  that  he 
had  received  and  receipted  for  payments  on 
estimates  made  during  the  progress  of  the 
work  and  before  the  final  estimate.  See, 
also,  Edwards  v.  Hartshorn,  72  Kan.  19,  82 
Pac.  520,  1  L.  R.  A.  (N.  S.)  1055,  where  al- 
most the  precise  facts  were  involved  as  in 
this  case. 

We  are  of' opinion  that  there  is  no  error  In 
the  judgment  of  the  circuit  court  complain- 
ed of,  and  it  is  therefore  affirmed. 

Affirmed* 


(109  Va.  665)  , 

COMMISSION    OP    FISHERIES    et    al.    v. 

HAMPTON  ROADS  OYSTER  PACKERS' 

&  PLANTERS*  ASS'N. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1909.) 

1.  Fish  (§  7*)  —  Oysteb  Beds  —  SuBVET-»Br- 

FECT~~"STA.TtJTES 

Const.  1902.  §  175  (Code  1904,  p.  cclxiv), 

Erovides  that  the  natural  oyster  beds  shall  be 
eld  subject  to  such  regulations  as  the  Assem- 
bly may  prescribe,  and  that  such  beds  may 
be  determined  by  survey  or  otherwise.  Acts 
1891-92,  p.  816,  c.  511,  provides  for  a  survey 
of  such  beds,  requires  the  plats  to  be  filed  in 
the  clerk's  oflBce  in  each  county  where  the 
beds  are  found,  and  declares  that  the  survey 
and  report,  when  filed,  shall  be  conclusive  evi- 
dence of  the  boundaries  of  the  natural  oyster 
beds,  subject  to  the  oyster  laws  of  the  state. 
By  act  March  2,  1894  (Acts  1893-94.  p.  605, 
c.  559;  Code  1904,  |  2130a),  the  prior  law 
was  amended  so  that  the  report  and  survey 
should  constitute  conclusive  evidence  that  there 
were  no  natural  oyster  beds  in  the  waters  of 
the  county  wherein  the  report  and  survey 
were  filed  other  than  those  embraced  therein. 
Held  that,  where  the  survey  was  relocated  and 
the  lines  as  re-established  showed  that  complain- 
ant's oyster  ground  was  within  the  survey,  it 
was  conclusive  evidence  that  such  was  the  fact 
[Ed.  Note.~For  other  cases,  see  Fish,  Dee. 
Dif.  §  7.*] 

2.  Fmh  (§  7*)--Oysteb  Gboun]>— Assignment 
—Acts  of  Inspector. 

Acts  of  the  state  oyster  inspector  in  as- 
siting  oyster  ground,  as  authonzed  by  Code 
1904, 1  2137,  are  ministerial,  though  he  is  re- 
quired to  determine  the  existence  of  facts 
which  makes  it  necessary  for  him  to  act. 

[Ed.  Note.— For  other  cases,  see  Fish,  Dec. 
Dig.  §  7.*] 

8.  Fish  (|  7*)— Natural  Otsteb  Beds— Es- 
tablishment. 

The  boundaries  of  natural  oyster  beds, 
rocks,  and  shoals  are  conclusively  established 
by  the  Baylor  survey,  and  report  made  to 
the  fish  commissioners. 

[Ed.  Note.— For  other  cases,  see  Fish,  Dec 
Dig.  §  7."^] 


4.  Fish  (5  7*)— Oyster  Grounds— Survey— 
Statutes— Amen  dment. 

The  probative  force  and  effect  to  be  given 
to  a  survey  of  natural  oyster  ground,  as  au- 
thorized by  Acts  1891-92,  p.  816,  c.  511,  as 
amended  by  Act  March  2,  lS94  (Acts  1893-94, 
p.  €05,  c.  ^9  [Code  1904,  §  2130a]),  and  the  re- 
port filed  pursuaut  thereto  is  not  changed  or  im- 
paired by  Acts  1899-1900,  p.  307,  c.  280,  aa 
amended  (Code  2082b),  authorizing  the  board  of 
fisheries  to  re-establish  the  line,  or  lines,  of  the 
original  survey,  when  in  the  judgment  of  the 
board  it  becomes  necessary. 

[Ed.  Note.— For  other  cases,  see  Fish,  Deft. 
Dfg.  8  7.*] 

5.  Fish  (§  7*)  — Oyster  Ground  —  Leases — 
Statutes. 

Code  1904,  §  2137a,  providing  that  when 
the  rents  for  oyster  ground  are  naid  annually 
in  advance  the  state  will  guarantee  the  absolute 
right  to  the  renter  to  continue  to  occupy  the 
same  for  20  years,  applies  only  to  leases  of 
ground  authorized  by  statute  to  be  leased  to 
planters,  and  does  not  estop  the  state  to  re- 
quire the  surrender  of  oyster  ground  within  the 
Baylor  survey,  though  illegally  leased  by  an 
oyster  inspector  without  authority. 

[Ed.  Note.— For  other  cases,  see  Fish,  Dec* 
Dig.  §  7.»] 

6.  Fish  (8  7*)— Oyster  Ground— Leases. 

Under  the  express  provisions  of  Code  1887,. 
S§  1338,  2153,  2341  (Code  1904.  pp.  750,  1090, 
1157),  a  lease  of  a  natural  oyster  bed,  rock,, 
or  shoal  by  the  state,  is  void. 

[Ed.  Note.— For  other  cases,  see  Fish,  Dec. 
Dig.  S  7.*] 

7.  Constitution ai.  Law  (J  251*)  —  "Due 
Process  op  Law." 

"Due  process  of  law"  requires  that  a  person 
shall  have  reasonable  notice  and  opportunity  to 
be  heard  before  an  impartial  tribunal,  before 
any  binding  decree  or  order  can  be  made  af- 
fecting his  rights  to  liberty  or  property. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §  732;    Dec.  Dig.  8  251.^ 

For  other  definitions,  see  Words  and  Phrases,, 
vol.  3,  pp.  2227-2256;  vol.  8,  p.  7644.] 

a  Constitutional  Law  (8  278*)— Propaga- 
tion—Fisheries— Proceedings  —  Due  Pro- 
cess OF  Law. 

Code  1887,  8  2153.  as  amended  by  Act  Feb. 
25,  1892  (Acts  1891-92,  p.  599,  c.  363),  being 
Code  1904,  p.  1090,  providing  that  no  person 
shall  stake  or  use  for  oyster  planting  any  natur- 
al oyster  bed,  nor  continue  to  occupy  the  same. 
and  conferring  power  on  the  oyster  inspector  to- 
remove  all  the  stakes,  etc.,  if,  after  notice,  the 
occupants  refuse  to  remove  the  same,  and  pro- 
viding, not  only  for  reasonable  notice,  but  ai^ 
opportunity  to  be  heard  before  the  board  of  fish- 
eries, and  making  its  decision  conclusive  of  all 
controversies  with  respect  to  the  same,  provides 
due  process  of  law,  so  that  an  order  of  such  com- 
mission, requiring  the  surrender  of  certain  nat- 
ural oyster  beds,  was  not  objectionable,  as  de- 
priving the  complainant  of  its  property  without 
due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  823;  Dec  Dig.  8  278.*] 

Appeal  from  Circuit  Oart,  Nansemond 
County. 

Suit  by  the  Hampton  Roads  Oyster  Pack- 
ers' &  Planters'  Association  against  the  Com- 
mission of  Fisheries  and  others.  From  a 
decree  perpetuating  an  injunction  In  favor 
of  plaintiff,  defendants  appeal.  Reversed 
and  dismissed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  daU.  A  Reporter  Indexo* 
64  8.B.-66 
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The  Attorney  General  and  W.  W.  Old  ft 

Son,  for  appellants.    Jeffries,  Wolcott,  Wol- 
cott  ft  Lankford,  for  appellee. 

CARDWBLL,  J.  This  appeal  brings  under 
review  the  decree  of  thjB  circuit  court  of 
Nansemond  county,  perpetuating  an  Injunc- 
tion theretofore  awarded  on  a  bill  filed  by 
appellee  against  the  board  of  fisheries  of 
Virginia  and  each  member  thereof,  and  one 
Reps  Williamson,  oyster  inspector  of  Nanse- 
mond county,  restraining  the  appellants,  each 
of  them,  and  their  agents,  etc.,  from  requir- 
ing appellee  to  remove  the  stakes  which  mark 
the  boundary  of  certain  oyster  planting 
ground  situated  in  the  Nansemond  river  in 
Nansemond  county,  occupied  and  claimed  by 
appellee  by  virtue  of  successive  assignments 
from  one  T.  R.  Gaskins  and  others,  to  whom 
the  disputed  ground  was  assigned  in  1894 
and  1895  by  the  then  oyster  inspector  of 
Nansemond  county,  the  original  assignments 
having  been  made  under  the  act  of  the  Leg- 
islature approved  March  5,  1894  (Acts  1893- 
94,  p.  840,  c.  743)  the  area  of  the  disputed 
ground  being  182.29  acres. 

There  Is  no  controversy  here  as  to  the  his- 
tory of  appellee's  claim  to  the  grounds  in 
dispute,  the  crucial  question  with  respect  to 
the  title  asserted  by  it  being  whether  or  not 
those  under  whom  it  claims  ever  acquired 
title  to  this  ground  for  oyster  planting  pur- 
poses; it  being  claimed  by  appellants  that 
this  ground  is  within  the  lines  known  as  the 
"Baylor  Survey,"  and  therefore  under  the 
law  could  not  have  been  assigned  to  any  one 
for  oyster  propagation  or  other  purpose.  In 
other  words,  the  questions  presented  on  this 
appeal  are:  (1)  Is  the  disputed  ground  with- 
in the  Baylor  survey?  (2)  If  so,  has  the  ap- 
pellee, notwithstanding  this  fact,  the  right, 
as  It  contends,  to  hold  the  ground  under  its 
contract  with  the  state?  and  (3)  has  any  due 
process  of  law  been  provided,  through  which 
these  questions  may  be  heard  and  deter- 
mined? 

The  learned  judge  of  the  drcait  court 
gave  the  following  reasons  for  the  decree 
complained  of: 

*'(1)  That  the  evidence  does  not  show  that 
£he  land  of  the  Hampton  Roads  Oyster 
Packers'  ft  Planters'  Association  is'  within 
the  lines  of  the  public  oyster  grounds  of  the 
state,  commonly  known  as  the  Baylor  sur- 
vey. 

**(2)  That  the  act  of  the  General  Assembly 
of  Virginia,  approved  February  21, 1900  (Acts 
1899-1900,  p.  512,  c.  474),  which  appears  as 
section  2139a  of  the  Code  of  Virginia  of 
1904,  under  w&ich  petitioners  sought  to  re- 
quire the  removal  of  the  stakes  of  the  as- 
sociation from  said  grounds,  and  to  permit 
oyster  tongmen  to  enter  the  same  as  public 
oyster  grounds,  is  unconstitutional  and  void, 
in  that  it  falls  to  provide  any  notice  to  be 
given  to  the  planter  or  lessee  of  the  property 
of  any  procedure  under  which  his  rights 
could  be  adjudicated,  and  falls  to  make  pro- 


vision for  any  adjudication  of  his  rights 
after  notice,  and  that  the  said  act,  if  en- 
forced, will  have  the  effect  of  depriving  the 
said  association  of  its  property  without  due 
process  of  law." 

The  following  facts  appear  with  respect  to 
the  proceedings  had  before  the  Board  of 
Fisheries  of  Virginia  and  the  €k)mmlB8ion 
of  Fisheries  (appellant),  the  latter  being  the 
successor  tq  the  former,  which  proceedings 
culminated  in  the  order  of  the  appellant,  en- 
Joined  by  the  circuit  court  of  Nansemond 
county  in  this  cause,  to  wit: 

On  June  20,  1904,  more  than  10  citiaEens  of 
the  county  of  Nansemond,  in  accordance  with 
section  2082b  of  the  Code,  made  an  applica- 
tion in  writing  to  the  Board  of  Fisheries  to 
have  the  lines  of  the  Baylor  survey  re-estab- 
lished and  permanently  marked  in  the  Nine- 
teenth district  of  Nansemond  county,  and 
gave  bond  and  security  as  provided  by  said 
section. 

On  the  same  date  an  order  was  entered 
by  the  Board  of  Fisheries  appointing  Fred 
E.  Rudiger  to  make  the  survey,  and  on  Jan- 
uary 18,  1905,  the  order  of  June  20,  1904, 
was  so  amended  as  to  substitute  A.  B.  Ed- 
monds, of  Newport  News,  a  civil  engineer,  in 
the  place  of  Rudiger,  Rudiger  having  been 
unable  to  make  the  survey,  owing  to  previous 
engagements,  and  Edmonds  was  ordered  to 
proceed  as  soon  as  possible  to  make  it 

On  or  before  July  19,  1906,  Edmonds  filed 
his  report,  and  on  that  date  an  order  was 
entered  by  the  Board  of  Fisheries,  after  a 
hearing,  on  the  report  and  survey  of  Ed- 
monds, relocating  and  re-establishing  the 
lines  of  the  Baylor  survey  in  the  Nineteenth 
district  of  Nansemond  county,  approving  the 
report  and  survey;  and,  after  reciting  that 
the  plat  showed  certain  encroachments  on 
the  public  grounds  by  various  parties,  a 
resolution  was  adopted  by  the  board  as  fol- 
lows: 

"Therefore,  be  it  further  resolved,  that  all 
parties  appearing  by  said  plat  to  have  en- 
croached  upon  the  public  grounds,  be  noti- 
fied to  appear  before  this  board  at  its  next 
meeting,  and  show  cause  why  said  encroach- 
ments should  not  forthwith  be  declared  pub- 
lic grounds,  and  their  stakes  upon  tbe  same 
be  at  once  removed ;  to  wit:  *  •  •  Hamp- 
ton Roads  Oyster  Planting  ft  Packing  Com- 
pany, 176  acres  •  •  •";  the  Hampton 
Roads  Oyster  Packing  ft  Planting  Company 
mentioned  being  the  Hampton  Roads  Oyster 
Packers'  ft  Planters'  Association,  appellee 
here. 

There  was  a  hearing  on  the  survey  and 
report  of  Edmonds,  on  August  10,  1905,  all 
of  the  parties  having  been  notified^  and  ar- 
gument by  counsel  for  appellee  heard,  where- 
upon the  board  decided  it  had  Jurisdiction 
in  the  matter,  and  the  cause  was  continued 
to  a  subsequent  meeting  of  the  board  to  be 
held  at  Norfolk,  Va.,  Wednesday,  the  6tb 
day  of  September,  1906,  and  all  the  defend- 
ants in  the  cause  being  present  in  person. 
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or  through  their  attorneys,  waived  the  re- 
quirements of  public  notice  of  the  proceed- 
ings. 

On  September  19,  1905  (the  meeting  of  the 
board  haying  been  held  on  September  6th, 
and  continued  to  this  date)  the  board  after 
a  hearing  (appellee  being  represented  by  one 
or  more  of  its  officers  and  by  counsel)  decid- 
ed that  the  survey  filed  by  Edmonds  on  the 
19th  day  of  July,  1905,  showed  a  much  larg- 
er acreage  than  the  plat  held  by  appellee, 
showing  the  original  assignment  for  216 
acres  of  ground;  and,  there  being  a  conten- 
tion between  appellee  and  Edmonds  as  to 
the  correctness  of  the  survey  of  the  grounds 
by  Edmonds,  the  board  directed  that  the  mat- 
ter be  recommitted  to  Edmonds,  with  In- 
structions that  he  go  upon  the  grounds  as 
staked  off  and  claimed  by  appellee,  together 
with  such  surveyor  as  it  should  select,  and 
that  the  said  surveyors  should  retrace  the 
work  of  Edmonds  as  to  it  being  correct,  or 
otherwise,  and,  further,  should  survey  and 
plat  the  entire  number  of  acres  of  ground 
held  by  appellee  under  the  original  assign- 
ment, reproducing  said  original  plat,  and, 
further,  to  make  survey  of  the  entire  hold- 
ings of  the  grounds  of  appellee,  showing  the 
entire  number  of  acres  held,  and  the  number 
of  acres  held  within  the  Baylor  survey,  and 
make  report  of  same  to  the  board  at  Its 
meeting  to  be  held  in  Norfolk  on  October  18, 
1905. 

At  the  meeting  of  the  board  held  on  Octo- 
ber 18,  1905,  a  hearing  was  had  (appellee 
being  represented  by  Its  officers,  and  by 
counsel)  on  the  report  of  Edmonds  on  the 
part  of  the  Board  of  Fisheries,  and  B.  P. 
Baker,  the  county  surveyor  of  Nansemond 
county,  on  the  part  of  appellee,  as  to  the 
correctness  of  the  survey  of  Edmonds  filed 
on  July  19,  1906,  which  survey  showed  an 
encroachment  by  appellee  of  176  acres.  The 
survey  and  report  of  said  surveyors  showed 
that  holdings  of  appellee  within  the  Baylor 
survey  aggregated  182.29  acres,  and  the 
board  decided  that  the  appellee  was  not  hold- 
ing the  said  grounds  by  Its  own  default, 
but  by  virtue  of  authority  vested  in  it  by 
the  former  holders  thereof.  After  hearing 
evidence  and  argument  by  counsel  the  board 
further  decided  that  appellee  had,  from  time 
to  time  since  acquiring  assignment,  planted 
oysters  and  shells  thereon,  but  had  not  ac- 
quired vested  rights  in  the  182.29  acres  of 
public  grounds  in  question;  that  i&ppellee 
was  entitled  to  a  reasonable  time  within 
which  to  remove  Its  planted  oysters  and 
shells  therefrom,  as  provided  by  statute  ap- 
proved February  21,  1900,  and  ordered  that 
the  assignment  of  182.29  acres  of  ground, 
shown  to  be  within  the  Baylor  survey,  be 
revoked  and  annulled;  that  appellee  should 
have  until  the  80th  day  of  April,  1907,  in 
which  to  remove  Its  planted  oysters  from  the 
grounds  as  shown  by  a  diagram  laid  before 

the  board,  aggregating  acres;    that 

appellee  should  have  until  the  81st  day  of 


March,  1908,"  In  which  to  remove  its  oysters 
and  shells  from  the  remainder  of  said  182.- 

29  acres  of  ground,  aggregating acres, 

as  shown  by  said  diagram,  upon  which  shells 
were  planted,  said  removal  of  planted  oysters 
and  shells  to  be  made  under  the  terms  and 
conditions  as  provided  by  statute,  and 
thereafter  appellee  should  be  required  to  re- 
move all  stakes  and  obstructions  from  said 
grounds,  and  the  same  was  declared  to  be 
within  the  Baylor  survey  and  public  oyster 
grounds,  and  to  be  used  as  such  after  said 
dates,  and  the  board  further  directed  the 
report  and  plat  to  be  filed  and  recorded  in 
the  Nansemond  county  clerk's  office,  togeth- 
er with  the  decision  as  to  said  grounds,  all 
of  which  were  duly  filed  and  recorded. 

On  March  80,  1906,  appellee  by  its  at- 
torneys appeared  before  the  board  and  asked 
for  additional  time  in  which  to  remove  its 
planted  oysters  and  shells  from  said  grounds 
as  regulated  and  fixed  by  the  order  of  the 
18th  day  of  October,  1905,  and  the  board,  ow- 
ing to  the  absence  of  parties  and  confiicting 
interests,  declined  to  render  any  decision. 

Appellee,  by  its  officer,  or  officers,  and  by 
counsel,  again  appeared  before  the  board  on 
March  21,  1907,  and  petitioned  that  the  time 
to  remove  the  oysters  be  extended  from  April 
30.  .1907,  to  April  80,  1908,  every  effort  "hav- 
ing been  made  by  it  to  remove  the  same 
without  being  able  to  do  so,'*  and  that  matter 
was  continued  until  the  next  meeting  of  the 
board. 

On  July  24,  1907,  statements  and  argu- 
ments were  made  before  appellant,  the  Oom- 
mission  of  Fisheries,  and  the  matter  argued 
at  length,  both  sides  appearing  by  counsel, 
and  the  board  recommended  and  ordered  that 
the  182.29  acres  of  public  oyster  grounds 
encroached  on  by  appellee,  on  which  it  had 
planted  oysters,  and  as  to  which  the  former 
Board  of  Fisheries  allowed  until  the  80th 
day  of  April,  1907,  within  which  to  remove 
said  oysters,  be  opened  to  the  public  on  Sep- 
tember 15,  1907,  and  the  stakes  of  appellee 
defining  the  same  be  removed,  and  placed  on 
the  true  lines  of  the  oyster  grounds  which  it 
was  entitled  to  hold. 

Thereui>on  appellee,  on  or  about  September 
14,  1907,  filed  its  bill  in  this  cause,  and  upon 
the  filing  of  this  bill  an  injunction  was 
awarded  in  pursuance  of  the  prayer  thereof 
enjoining  appellants  from  removing  the 
stakes  which  mark  the  boundary  of  the 
ground  in  the  bill  mentioned,  and  from  tak- 
ing from  appellee  the  possession  thereof,  and 
enjoining  and  restraining  them  from  taking 
oysters,  or  causing  same  to  be  taken  there- 
from, and  from  in  any  way  interfering  with 
or  molesting  appellee  in  its  possession,  oc- 
cupancy, use,  or  enjoyment  thereof. 

On  November  1,  1907,  appellants  filed  their 
demurrer,  and  also  their  answer,  in  the  na- 
ture of  a  cross-bill,  and  <m  November  4,  1907, 
appellee  filed  its  demurrer  and  answer  to  the 
cross-bill  and  an  amended  and  supplemental 
bin*  and  af terwaxds  appellants  filed  their  an- 
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swer  to  the  amended  and  supplemental  bill* 
and  other  proceedings  were  had,  so  that,  on 
the  hearing  of  the  cause  upon  the  pleadings 
and  the  depositions  of  witnesses  on  behalf 
of  the  respective  parties,  the  decree  under 
review  was  rendered. 

Before  reviewing  the  statutes  bearing  upon 
the  Issues  involved.  It  should  be  noted  that 
'The  Board  on  the  Chesapeake  and  its  Trib- 
utaries" was,  under  the  statute,  succeeded 
by  the  "Board  of  Fisheries,"  and  the  latter 
by  appellant,  the  "Commission  of  Fisheries." 

By  constitutional  provision  (section  2,  art 
10,  of  former  Constitution,  and  section  175  of 
the  present  [Code  1904,  p.  cclzlv])  and  numer- 
ous acts  of  the  General  Assembly  the  state 
has  jealously  sought  to  guard  and  protect 
the  natural  oyster  beds,  rocks,  and  shoals 
In  the  bays,  rivers,  etc.,  of  the  commonwealth, 
so  that  they  may  be  held  "In  trust  for  the 
benefit  of  the  people  of  this  state,  subject  to 
such  regulations  and  restrictions  as  the  Gen- 
eral Assembly  may  prescribe,  but  the  Gen- 
eral Assembly  may,  from  time  to  time,  de- 
fine and  determine  such  natural  beds,  rocks 
or  shoals,  by  surveys  or  otherwise." 

Deeming  It  necessary  to  define  and  deter- 
mine the  natural  oyster  beds,  rocks,  and 
shoals  so  held  by  the  state,  on  February  29, 
1892  (Acts  1801-92,  p.  816,  c.  611),  the  Gen- 
eral Assembly  passed  the  act  entitled  "An 
act  to  protect  the  oyster  Industry  of  the  com- 
monwealth," and  under  that  act  the  survey 
known  as  the  "Baylor  Survey"  was  made. 
The  act,  after  providing  that  the  Board  on 
the  C^hesapeake  and  its  Tributaries  should, 
as  soon  as  possible,  cause  to  be  made  a  true 
and  accurate  survey  of  the  natural  oyster 
beds»  rocks,  and  shoals  of  the  commonwealth ; 
bow  the  survey  was  to  be  made,  the  maps 
and  charts  to  be  prepared,  returned,  and 
filed  along  with  a  report  of  the  survey  in  the 
clerk's  ofilce  of  each  and  every  county  In 
which  there  was  found  natural  oyster  beds, 
rockB,  or  shoals ;  what  the  report  should  be, 
accompanied  by  true  and  accurate  notes  In 
writing  of  the  survey,  setting  forth  a  de- 
scription of  the  lines,  with  courses  and  dis- 
tances, and  a  description  of  such  landmarks 
as  might  be  necessary  to  enable  the  oyster 
inspector  to  find  and  ascertain  the  boundary 
lines  and  limits  of  the  natural  oyster  rocks, 
beds,  and  shoals,  etc.;  that  said  report 
should  be  completed  and  transmitted  to  the 
Board  on  the  Chesapeake  and  Its  Tributaries 
within  three  months  after  the  completion  of 
the  survey,  and  the  board  should  cause  the 
same  to  be  published  in  pamphlet  form,  and 
transmit  copies  thereof  to  the  clerk  of  the 
county  court  of  the  counties  where  the  charts 
had  been  filed,  or  directed  to  be  filed,  as  in 
the  act  thereinbefore  provided  for,  the  said 
report  to  be  filed  by  the  clerks  of  the  several 
counties; — ^further  provided:  "Said  survey 
and  report,  when  so  filed,  shall  be,  and  con- 
«trued  to  be.  In  all  the  courts  of  this  com- 
monwealth, as  conclusive  evidence  of  the 
tK>undarle8  and  limits  of  the  natural  oyster 


beds,  rocks  and  shoals  lying  within  the  wa- 
ters of  the  counties  wherein  such  survey  and 
report  are  filed;  provided,  if  any  natural 
oyster  rock,  bed  or  shoal  Is  left  out  In  these 
surveys,  they  shall  not  be  used  for  planting 
grounds,  but  shall  be  subject  to  the  general 
oyster  laws  of  the  state." 

The  act  just  referred  to  was,  on  March  2, 
1894  (Acts  189a-94,  p.  605,  c.  559),  amended; 
the  amendment,  which  took  effect  from  its 
passage,  appearing  In  the  Code  of  1904  as 
section  21d0a,  and  so  far  as  pertinent  to  the 
Issues  in  this  case  Is  as  follows :  "And  the 
said  survey  and  report,  when  so  filed,  shall 
be,  and  construed  to  be,  In  all  of  the  courts 
of  the  commonwealth,  as  conclusive  evi- 
dence of  the  boundaries  and  limits  of  all  the 
natural  oyster  beds,  rocks  and  shoals,  lying 
within  the  waters  of  the  counties  wherein 
said  survey  and  report  are  filed;  and  shall 
be  construed  to  mean  In  all  of  the  said  courts 
that  there  are  no  natural  oyster  beds,  rocks, 
or  shoals  lying  within  the  waters  of  the  coun- 
ties wherein  such  report  and  survey  are  filed 
other  than  those  embraced  in  the  survey  au- 
thorized by  this  act;  provided  that  the  said 
survey  and  report  shall  not  be  so  construed 
in  any  pending  trial  or  proceeding  in  any 
court  upon  any  a'Ssignment  made  prior  to  the 
twenty-fifth  day  of  February,  eighteen  hun- 
dred and  ninety-two." 

Section  2137  of  the  Code  of  1887  relates  to 
assignment  of  oyster  planting  grounds  and 
the  duties  and  powers  of  oyster  inspectors, 
and  this  section  was  amended  on  February 
25,  1892  (Acts  1891-92,  p.  596,  c.  363),  and 
sets  out  more  fully  by  whom,  and  the  steps, 
to  be  taken,  and  the  procedure  to  be  had,  in 
order  to  obtain  a  lease  of  any  part  of  the 
residue  of  the  beds  of  the  bays,  rivers,  and 
creeks  of  the  state  in  excess  of  what  was  re- 
served for  the  riparian  owner,  other  than  the 
natural  beds  or  rocks,  the  duties  of  the  oyster 
inspector  to  whom  application  may  be  made 
for  a  lease  of  oyster  planting  grounds,  the 
number  of  acres  which  might  be  assigned  to 
any  one  applicant,  etc. ;  and  that  section  was 
again  amended  on  March  5,  1894  (Acts  1893- 
94,  p.  8412,  c.  743),  but  that  amendment  was 
InconsequentlaL  Under  section  2137  of  the 
Code,  supra,  the  oyster  inspector  himself  had 
to  locate  and  assign  the  oyster  planting 
grounds,  while  under  the  amendments,  supra, 
which  were  in  force  from  their  passage,  the 
applicant  himself  has  to  give  to  the  inspector 
certain  information,  so  as  to  enable  him  to 
survey  and  assign  the  ground  applied  for, 
and  the  Inspector  has  to  make  the  assign- 
ment, provided  he  ascertains  it  not  to  be 
natural  oyster  rock,  bed,  or  shoal ;  i.  e.,  that 
the  ground  applied  for  is  not,  nor  any  part 
thereof,  within  the  lines  of  the  Baylor  sur- 
vey. Under  this  statute  so  amended  the  as- 
signments were  made  to  Gaskins  and  others, 
through  whom  appellee  claims  the  grounds 
here  in  question;  and  that  they  were  made 
subsequent  to  the  date  the  act  and  its  amend- 
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znent  took  effect  Is  not,  and  could  not  be, 
COD  tro  verted. 

That  the  acts  of  the  inspector  In  making 
these  assignments  were  purely  ministerial, 
and  none  the  less  so  because  he  had  to  deter- 
mine the  existence  df  facts  which  made  it 
necessary  for  him  to  act,  Is  settled  by  the 
decision  of  this  court  in  Lewis  ▼.  Christian, 
101  Va.  135,  43  S.  E.  331. 

That  case  also  recognizes  that  under  the 
existing  statutes  the  limits  and  boundaries 
of  the  natural  oyster  rocks,  beds,  and  shoals 
in  every  county  in  the  state  are  conclusively 
established  by  the  survey,  and  report  made 
by  the  fish  commissioners — i.  e.,  the  Baylor 
survey — ^and  the  report,  etc.,  returned  and  fil- 
ed therewith,  the  only  question  which  the 
oyster  inspector  is  required  to  determine  in 
reference  to  these  matters  being  whether  a 
particular  oyster  rock  is  natural  oyster  rock 
according  to  said  survey  and  report;  and  if 
so,  and  stakes  have  been  placed  on  the  nat- 
ural oyster  rock  or  beds,  it  becomes  his  im- 
perative duty  to  have  them  removed.     • 

What  may  be  the  effect  of  the  assignment 
4>t  oyster  grounds  within  the  lines  of  the  Bay- 
lor survey,  whether  done  purposely  or  by 
mistake,  is  a  subject  more  properly  to  be  dis- 
cussed in  another  branch  of  this  case. 

As  appears  in  the  statement  above  of  the 
proceedings  had  before  appellant.  Commission 
of  Fisheries,  and  its  predecessors  in  office, 

A.  B.  Edmonds,  a  competent  surveyor,  acting 
on  the  part  of  the  Board  of  Fisheries,  and 

B.  P.  Baker,  the  county  surveyor  of  Nanse- 
mond  county,  on  the  part  of  appellee,  agreed 
that  the  survey  previously  made  by  Edmonds 
was  correct,  and  that  this  survey  showed  an 
encroachment  by  appellee  upon  the  grounds 
within  the  limits  of  the  Baylor  survey,  re- 
established and  permanently  marked  In  the 
Nineteenth  district  of  Nansemond  county,  to 
the  extent  of  182.29  acres,  the  acreage  which 
is  here  the  subject  of  controversy. 

What  the  evidence  was  to  substantiate  the 
assignments  to  Gaskins  on  October  8,  1894, 
and  to  one  Lilliston  on  the  8th  of  May,  1895, 
through  whom  appellee  claims,  does  not  ap- 
pear in  the  record,  so  that  whether  the  fact, 
as  reported  by  Edmonds  and  the  county  sur- 
veyor of  Nansemond  county,  that  appellee 
has  within  Its  grounds,  as  staked  off,  182.29 
acres  of  natural  oyster  rock,  which  is  really 
within  the  Baylor  survey,  is  due  to  an  inten- 
tional ultra  vires  act,  or  to  a  mistake  on  the 
part  of  the  oyster  inspector  In  making  the 
assignments  to  Gasklns  and  Lilliston,  or  to 
the  moving  out  of  the  stakes  marking  the 
boundaries  of  the  acreage  within  the  limits 
of  those  assignments,  so  as  to  take  in  the  dis- 
puted grounds,  is  not  by  any  means  made 
clear  by  the  evidence  before  us ;  and  perhaps 
this  Is  immaterial. 

It  is  also  to  be  noted  that  In  the  foregoing 
statement  It  appears  that  appellee,  at  least 
seemingly,  acquiesced  in  the  establishment  of 
the  lines  of  the  Nineteenth  district  of  Nanse- 
mond county  by  Surveyor  ESdmonds,  concur- 


red in  by  the  county  surveyor  of  Nansemond 
county,  the  latter  of  appellee's  own  selection, 
and  accepted  the  terms  of  the  Board  of  Fish- 
eries as  to  the  time  within  which  the  planted 
oysters  on  the  disputed  grounds  should  be 
removed,  and  did  not  present  its  bill  in  this 
cause  until  the  day  before  the  time  allowed 
by  the  board  for  the  removal  of  planted 
shells  and  oysters  from  the  disputed  ground 
was  to  expire,  viz.,  September  15,  1907;  the 
time  originally  allowed  by  the  order  of  the 
board,  made  October  18,  1905,  having  been, 
at  the  solicitation  of  appellee,  from  time  to 
time  extended,  so  that  it  was  to  expire  on 
September  15,  1907,  nearly  two  years  after 
the  original  order  was  made,  and  the  bill 
was  only  then  filed  by  reason  of  the  board's 
refusal  to  grant  further  time. 

We  deem  it  wholly  unnecessary  to  consider 
the  question,  extensively  argued  upon  the 
briefs  of  counsel,  whether  or  not  appellee 
should  be  estopped  by  its  acts  to  deny  appel- 
lants' right  and  authority  to  require  the 
planted  oysters  and  shells  upon  the  disputed 
grounds  to  be  removed,  and  the  stakes  mark- 
ing the  grounds  moved  to  their  proper  loca- 
tion. In  our  view  of  the  case  the  right  and 
duty  of  appellants  to  have  these  oysters  and 
shells  removed,  and  the  marks  of  the  true 
line  of  the  Baylor  survey  re-established,  he- 
came  fixed  and  determined  by  the  re-estab- 
lishment by  Edmonds  and  Baker  of  the  limits 
and  boundaries  of  the  Nineteenth  district  of 
Nansemond  county,  as  fixed  by  the  Baylor 
survey. 

As  we  have  seen,  the  statute  in  its  orig- 
inal form  made  the  survey  and  the  report 
made  pursuant  to  the  statute  conclusive  in 
all  the  courts  of  the  commonwealth  that  the 
grounds  Included  therein  are  natural  oystei 
rocks,  beds,  or  shoals,  and  could  not  be  leased 
to  any  one  for  oyster  planting  purposes;  and, 
by  the  amendment  to  the  statute  of  March  2, 
1894,  supra,  **sald  survey  and  report,"  when 
so  filed,  "shall  be  construed  to  mean  in  all  the 
said  courts  that  there  are  no  natural  oyster 
rocks,  beds  Or  shoals  lying  within  the  waters 
of  the  counties  wherein  such  report  and  sur- 
vey are  filed,  other  than  those  embraced  In 
the  survey  authorized  by  this  act*'  It  was 
plainly  the  Intent  and  purpose  of  the  Legis- 
lature to  make  the  survey  and  report  of  the 
limits  and  boundaries  of  the  natural  oyster 
rocks,  beds,  and  shoals,  authorized  to  be 
made  conclusive  evidence,  in  all  the  courts  of 
the  commonwealth,  upon  two  propositions: 
First,  that  the  grounds  within  the  boundaries 
and  limits  of  the  report  and  survey  are  nat- 
ural oyster  beds,  rocks,  or  shoals;  and,  sec- 
ond, that  there  are  no  natural  oyster  beds, 
rocks,  or  shoals  lying  wltMn  the  waters  of 
the  counties  wherein  such  report  and  surv^ 
are  filed  other  than  those  embraced  within 
the  report  and  survey. 

The  probative  force  and  effect  given  to  a 
survey  and  report  made  and  filed  pursuant  to 
the  statute  as  amended,  supra,  authorizing 
and  requiring  the  making  and  filing  of  the 
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Baylor  survey,  Is  In  no  degree  changed  or  Im- 
paired by  Acts  1899-1900,  p.  307,  c.  280,  as 
amended  and  now  section  2082b,  supra,  and 
which  authorized  the  Board  of  Fisheries  to 
re-establish  the  line,  or  lines,  of  the  Baylor 
survey,  when  in  the  judgment  of  the  board  it 
became  necessary.  The  latter  act  is  in  aid  of 
the  former,  and  clearly  but  an  amendment 
thereto,  and  became  an  integral  part  thereof. 
Therefore  a  survey  and  report,  duly  made 
and  filed  pursuant  to  the  statute  as  amended, 
re-establishing  a  line,  or  lines,  of  the  original 
Baylor  survey,  is  entitled  to  the  same  proba- 
tive force  and  effect  in  the  courts  of  the  com- 
monwealth as  is  given  by  statute  to  the  Bay- 
lor survey  as  originally  made.  If  this  were 
not  so.  section  2082b  of  the  Code  would  serve 
to  defeat  the  very  purpose  of  the  Legislature 
to  locate,  determine,  and  define  conclusively 
the  boundaries  and  limits  of  the  natural  oy- 
ster rocks,  beds,  and  shoals  within  the  waters 
of  the  commonwealth,  and  throw  open  a  flood 
gate  of  litigation  with  respect  to  such  bound- 
aries and  limits  whenever  It  might  be  found 
necessary  to  re-establish  a  line,  or  lines,  of 
the  Baylor  survey,  caused  by  the  removal  or 
displacement,  from  one  cause  or  another,  of 
the  stakes,  buoys,  or  other  marks  used  orig- 
inally in  marking  and  locating  such  line  or 
lines. 

The  wisdom  of  the  Legislature  in  giving  to 
a  survey  and  report  of  the  oyster  beds,  rocks, 
and  shoals  in  the  waters  of  the  common- 
wealth the  probative  force  and  effect  that  it 
did  is  demonstrated  by  the  wide  range  this 
litigation  and  the  evidence  relied  on  In  sup- 
port of  appellee's  contentions  have  taken. 
There  would  be  no  end  to  litigation  concern- 
ing the  limits  of  the  Baylor  survey  If  the  ap- 
pellant the  Commission  of  Fisheries  could  be 
called  on  to  litigate  in  the  courts  the  correct- 
ness of  every  snrvey  re-establishing  a  line,  or 
lines,  of  the  Baylor  survey,  and  that  question 
to  be  determined  upon  a  mere  preponderance 
of  the  evidence  that  might  be  adduced.  It 
was  plainly  the  purpose  of  the  Legislature  to 
put  an  end  to  such  litigation  by  establishing 
a  final  arbiter  of  aU  questions  as  to  the  loca- 
tion of  a  line,  or  lines,  of  the  Baylor  survey, 
and  to  relieve  the  officers  of  the  state  In 
charge  of  the  oyster  Industry  from  litigation 
in  the  courts  concerning  the  same. 

Conceding,  however,  for  the  sake  of  argu- 
ment, that  the  survey  and  report  made  by  Ed- 
monds October  18,  1905,  and  verified  and  ap- 
proved by  Baker,  who  was  selected  by  appel- 
lee to  act  on  Its  behalf,  is  not  to  be  treated  as 
conclusively  showing  that  the  182.29  acres  of 
disputed  ground  is  within  the  limits  of  the 
Baylor  survey,  we  are  nevertheless  of  opinion 
that  the  evidence  in  the  case  establishes  the 
correctness  of  Edmonds'  survey  and  report 

Appellee's  immediate  assignor  of  the  grounds 
which  include  the  disputed  acreage  was  J.  D. 
Armstrong,  and  when  Armstrong  made  this 
assignment  on  July  1, 1908,  there  was  no  sur- 
vey, the  lines  being  given  by  Armstrong,  or 
the  men  he  had  there,  and  this  is  admitted  by 


the  officers  and  employ^  of  the  appellee  tes- 
tifying in  this  case.  When  the  holdings  of 
Armstrong  of  216  acres  were  assigned  to  him 
and  Lllliston  on  September  1,  1895,  a  survey 
was  made  by  P.  St.  J.  Wilson,  deputy  survey- 
or of  Nansemond  county,  which  survey  in- 
cluded the  grounds  assigned  to  Gasklns  Oc- 
tober 8,  1894,  and  to  Lllliston  May  8,  1895, 
and  the  testimony  of  Wilson  clearly  shows 
that  the  whole  of  the  acreage  of  tliat  survey 
was  outside  of  the  Baylor  lines  of  public 
ground  No.  1,  Nineteenth  district  of  Nanse- 
mond county.  Wilson  says  that  the  southern 
line  of  public  ground  No.  1,  viz.,  the  line  from 
comer  No.  1  to  corner  No.  4,  coincided  with 
the  northern  line  of  the  property  surveyed  by 
him  at  that  time  for  Armstrong  and  Lllliston, 
now  claimed  by  appellee,  that  he  made  a  sur- 
vey of  the  southern  line  of  public  ground  No. 
1,  and  located  by  instruments  the  two  comers 
thereof,  viz.,  comer  No.  1  and  comer  No.  4, 
according  to  a  pamphlet,  entitled  **Nan8e- 
mond  County  Oyster  Records,  Distances, 
Bearings,"  etc.,  and  a  plat,  entitled  ** James 
River  Chart  No.  4;  Public  Oyster  Grounds, 
State  of  Va.,  1892,  surveyed  under  the  direc- 
tion of  J.  B.  Baylor,  Asst.  U.  S.  Coast  &  Geo- 
detic Survey"  (Baylor's  notes),  filed  with  the 
deposition  of  Edmonds,  and  verified  by  the 
witness  Smith,  as  being  copies  of  the  survey 
and  report  filed  in  Nansemond  county  clerk's 
office  June  23,  1894,  pursuant  to  the  act  of 
Febmary  29, 1892,  as  amended  March  2, 1894, 
and  that  he  (Wilson)  then  located  the  216 
acres  outside  of  the  lines  of  public  ground 
No.  L 

Wilson  Is  not  only  shown  to  be  a  surveyor 
of  much  experience,  hut  we  are  unable  to 
find  any  evidence  in  the  record  to  refute  or 
contradict  his  evidence  in  this  respect;  nor 
is  there  evidence  to  show  that  the  stakes 
were  at  that  time  located  correctly  and  in 
accordance  with  the  survey  of  Wilson;  he 
having  no  recollection  of  this  fact 

Baker,  who  had  been  county  surveyor  of 
Nansemond  county  from  1872  to  January  1, 
1908,  testifies  that  on  January  23,  1900,  by 
virtue  of  some  court  order,  either  of  the 
Nansemond  county  court  or  of  the  Board  of 
Fisheries,  he  made  a  survey  of  the  Baylor 
line  of  public  ground  No.  1,  from  comer  1 
to  comer  4;  that  he  and  Wilson  ran  that 
line  in  order  that  the  tongers  could  know 
their  line,  and  Armstrong's  iSeople  their  lines; 
that  he  planted  about  20  buoys  on  the  line; 
that  Armstrong  claimed  in  establishing  these 
lines  that  the^  ran  across  two  beds  of  his 
planted  oysters,  and  consequently  he  claimed 
beyond,  he  owning  the  property  at  the  time 
of  this  survey  of  which  he  and  Lllliston  had 
been  in  possession  since  1895.  So  that,  if  the 
stakes  were  correctly  located  on  September 
21,  1895,  it  is  to  be  noted  that  their  location, 
according  to  Baker's  testimony,  had  either 
been  changed,  or  if  ever  correctly  located, 
were  certainly  not  prior  to  January  23,  1900l 

Baker  was  asked:  "Did  you  find  the  line» 
and  stakes  there  on  the  proj;>erty  owned  hr 
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Mr.  Armstrong  within  the  Baylor  survey? 
A.  He  did  not  have  any  stakes.  We  were  to 
establish  that  line.  Q.  Did  yon  find  that  the 
property  claimed  by  Mr.  Armstrong  was  in 
the  lines  of  the  Baylor  survey,  or  not?  A. 
No.  Q.  In  other  words,  you  say  Mr.  Arm- 
strong had  no  stakes?  A.  We  did  not  see 
any  stakes.  Mr.  Armstrong  was  along,  and 
we  did  not  see  any  stakes.  Q.  Can  you  say 
by  looking  at  this  plat  [an  exhibit  with  the 
pleadings]  the  property  was  the  same  as 
claimed  by  Mr.  Armstrong  at  that  time?  A. 
I  can't  say.  Q.  In  other  words,  you  said 
you  surveyed  public  ground  from  No.  1  to 
No.  4?  A.  .Yes.  Q.  Did  you  see  any  stakes 
there?  A.  There  were  some  stakes,  but  I 
don't  know  anything  about  them.  There 
were  stakes  all  around,  every  which  way, 
but  there  was  nothing  to  designate  any  lines 
of  Armstrong;  and  if  there  were,  nothing 
was  said  to  us.  We  went  there  under  order 
of  the  court  to  establish  the  lines,  and  we 
did  so." 

Wilson,  who  made  the  survey  of  September 
21,  1895  (mentioned  above),  further  testifies 
that  upon  request  he  was  present  at  the  sur- 
vey of  January  23,  1900;  that  at  that  time, 
as  well  as  he  could  remember,  the  line  (mean- 
ing doubtless  the  line  from  comer  No.  1  to 
comer  No.  4)  was  relocated;  that  the  stakes 
of  the  property  claimed  by  Armstrong  were 
within  the  lines  of  public  ground  No.  1;  and 
that  he  could  not  recall  whether  they  were 
moved  back  into  their  original  places  on 
that  day. 

From  this  evidence  one  of  two  things  must 
be  true:  Either  that  the  stakes  were,  at  the 
time  of  the  survey  of  January  23,  1900,  cor- 
rectly placed  along  the  Baylor  line  from 
comer  No.  1  to  corner  No.  4,  and  afterwards 
moved  within  the  lines  of  public  ground  No. 
1,  or  the  plat  filed  by  Edmonds  on  October 
18,  1905,  showing  the  encroachment  of  182.29 
acres,  must  be  incorrect 

The  only  testimony  that  the  stakes  were, 
at  the  time  of  the  survey  of  January  23, 1900, 
correctly  placed  along  the  Baylor  line  from 
corner  No.  1  to  comer  No.  4,  is  that  of  Wil- 
liamson, who  states  that  at  the  time  they 
(doubtless  meaning  Baker,  Wilson,  and  him- 
self) put  Amurtrong  on  the  line,  but  he  is 
corroborated  by  neither  Baker  nor  Wilson  in 
this  statement  Baker's  statement  is  that 
they  placed  about  20  buoys  on  the  line,  and 
Wilson  had  no  recollection  of  this. 

By  concession  of  the  general  manager  of 
appellee  the  survey  and  location  of  appel- 
lee's ground  by  Edmonds  and  Baker  Is  cor- 
rect, except  as  to  the  line  from  comor  No.  1 
to  comer  No.  4.  That  this  disputed  line  was 
run  and  rechecked  by  Edmonds  and  Baker 
Is  testified  to  by  both,  and  a  very  strong  and 
significant  corroboration  of  their  testimony 
Is  to  be  found  in  the  fact  that  appellee,  upon 
the  report  of  that  survey,  applied  to  the 
Board  of  Fisheries  and  obtained  time  with- 
in whidbi  to  remove  its  planted  oysters  ahd 
shells  witbiD  the  limits  of  the  BaylcM*  sur- 


vey; that  it  applied  for  and  received,  as  a 
matter  of  grace,  an  extension  of  the  time, 
and  never  assailed  the  correctness  of  the 
Edmonds-Baker  survey  and  r^ort  in  court 
until  a  further  extension  of  time  was  denied 
by  the  board,  and  nearly  two  years  after 
that  plat  and  report  had  been  finally  acted 
upon  by  the  board. 

Wte  might  review  the  oral  testimony  further, 
but  to  do  so  would  serve  no  purpose  other 
than  to  show  another  demonstration  of  the 
wisdom  of  the  legislative  intention  to  make 
the  Baylor  survey  and  report,  and  the  survey 
and  report  of  a  surveyor  duly  appointed  to 
re-establish  a  line,  or  lines,  of  the  Baylor 
survey,  conclusive  evidence  in  all  the  courts 
o£  the  commonwealth  that  the  grounds  with- 
in the  limits  of  such  survey  and  report  are 
natural  oyster  rocks,  beds,  or  shoals,  and  that 
there  are  no  natural  oyster  beds,  rocks,  and 
shoals  lying  within  the  waters  of  the  coun- 
ties wherein  such  report  and  survey  are  filed 
other  than  those  embraced  in  the  survey. 

The  view  that  the  Baylor  survey  and  the  Ed- 
monds-Baker survey  re-establishing  the  lines 
of  public  ground  No.  1  in  Nineteenth  district, 
Nansemond  county,  as  surveyed  and  located 
by  the  Baylor  survey  and  report,  are  condu- 
slve,  and  could  not  be  challenged  by  subse- 
quent proceedings  in  court,  is  sustained  by 
the  Supreme  Court  of  the  United  States  in 
Gardner  v.  Bonestell,  180  U.  S.  362,  21  Sup. 
CH:.  399.  46  L.  Ed.  574,  where  it  was  held: 
*'It  is  a  ^ell-settled  rule  of  law  that  power 
to  make  and  correct  surveys  of  public  lands 
belongs  exclusively  to  the  political  depart- 
ment of  the  government,  and  that  the  action 
of  that  department  within  the  scope  of  its 
authority  is  unassailable  in  the  courts,  ex- 
cept by  a  direct  proceeding.  The  determi- 
nation by  the  Land  Department,  in  a  case 
within  its  jurisdiction,  of  questions  of  fact 
depending  on  conflicting  testimony,  is  con* 
elusive,  and  cannot  be  challenged  by  a  sub- 
sequent proceeding  In  the  courts." 

And  in  a  still  later  case  (Bates  &  Guild 
CJo.  V.  Payne,  194  U.  S.  106,  24  Sup.  Ct  595, 
48  L.  Ed.  894)  the  same  court  held  that, 
where  the  decision  of  questions  of  fact  is 
committed  by  Congress  to  the  judgment  and 
discretion  of  the  head  of  a  department,  his 
decision  thereon  Is  conclusive;  and,  even  up- 
on mixed  questions  of  law  and  fact,  or  of 
law  alone,  his  action  will  carry  with  It  a 
strong  presumption  of  Its  correctness,  and 
the  courts  will  not  ordinarily  review  it  al- 
though they  have  the  power,  and  will  oc^ 
casionally  exercise  the  right  of  so  doing.  In 
the  course  of  the  opinion  it  is  said:  "It  has 
long  been  the  settled  practice  of  this  court 
in  land  cases  to  treat  the  findings  of  the  Land 
Department  upon  questions  of  fact  as  con- 
clusive, although  such  proceedings  Involve,  to 
a  certain  extent  the  exercise  of  judicial 
power.  As  was  said  in  Burfennlng  v.  Chica- 
go, St  Paul,  etc/,  R.  R.,  168  U.  S.  821,  16 
Sup.  CJt  1018,  41  L.  Ed.  175:  **Wbether,  fbr 
instance,  a  certain  tract  is  swamp  land  or 
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not,  saline  land  or  not,  mineral  land  or  not, 
presents  a  question  of  fact  not  resting  on  rec- 
ord, dependent  on  oral  testimony;  and  it 
cannot  be  doubted  that  the  decision  of  the 
Liand  Department,  one  way  or  the  other,  in 
reference  to  these  questions  Is  conclusive 
and  not  open  to  litigation  in  the  courts,  ex- 
cept in  those  cases  of  fraud,  etc.,  which  per- 
mit any  determination  to  be  re-examined*  " — 
citing  with  approval  Gardner  v.  Bonestellt 
supra. 

The  second  contention  of  appellee  (i.  e^  if 
it  be  determined  that  the  preponderance  of 
evidence  shows  that  the  182.29  acres  of  dis- 
puted grounds  are  within  the  lines  of  the 
Baylor  survey  as  re-established  by  the  Ed- 
monds-Baker survey)  that,  notwithstanding 
such  location  of  the  grounds  in  dispute,  ai;^ 
pellee  is  entitled  to  the  use  of  the  property, 
rests  solely  upon  the  doctrine  of  equitable  es- 
toppel, whereby  the  state  la  estopped  to 
claim  appellee's  ground  under  the  facts 
of  this  case,  or  else  upon  the  erroneous  theo- 
ry that  appellee,  having  acquired  a  lease  of 
these  grounds  from  the  state  and  paid  the 
rent  therefor,  has  an  Irrevocable  right  to  the 
use  of  the  grounds  for  the  statutory  period 
of  20  years. 

This  contention  leaves  wholly  out  of  view 
the  fact  that,  if  it  be  public  oyster  grounds, 
neither  appellee  nor  its  assignors  ever  could 
have  acquired,  by  contract  of  lease  or  oth- 
erwise, the  right  to  use  these  grounds  for 
any  purpose,  but  they  are  by  law  held  in 
trust  for  the  use  and  benefit  of  all  the  citi- 
zens of  the  state. 

It  is  very  true  that  section  2137a  of  the 
statute,  now  chapter  97  of  the  Code  of  1904, 
relating  to  the  protection  of  the  oyster  In- 
dustry of  the  commonwealth,  contains  this 
clause:  "When  the  above  amounts  [rents 
for  grounds  leased  for  oyster  planting  pur- 
poses] are  paid,  then  so  long  as  the  rent  is 
paid  annually  in  advance  the  state  will  guar- 
antee the  absolute  right  to  the  renter  to  con- 
tinue to  use  and  occupy  the  same  for  the 
period  of  twenty  years  thereunder  acquired" 
— but  clearly  the  protection  of  that  provi- 
sion of  the  statute  only  applies  where  the 
lease  was  made  of  oyster  planting  grounds 
authorized  by  the  statutes  to  be  leased  to 
planters,  and  not  where  the  acts  .of  the 
oyster  Inspector  in  making  a  lease  were  ul- 
tra vires.  If  that  were  not  so— 1.  e.,  if  the 
lessee  or  renter,  notwithstanding  the  acts  of 
the  Inspector  in  making  the  lease,  were  ultra 
vires,  be  entitled,  under  section  2137a,  supra, 
to  hold  the  leased  ground — ^why  should  the 
Legislature,  as  a  matter  of  grace,  have  au- 
thorized the  ofBceni  of  the  state  charged 
with  the  supervision  and  control  of  the 
oyster  grounds  and  the  oyster  Industry  of  ttie 
commonwealtii,  in  their  discretion,  to  allow  a 
reasonable  time  within  which  a  renter  could 
remove  his  planted  oysters  or  shells  from 
grounds  found  to  have  been  erroneously  leas- 
ed to  him,  either  by  mistake  or  otherwise? 
Natural  oyster  beds,  rocks,  and  shoals  can- 


not be  leased  at  all,  or  title  thereto  acquired, 
or  private  use  thereof  made,  and  the  constitu- 
tlonal  provision  supra,  as  well  as  the  stat- 
utes, steadfastly  guard  against  interference 
with  the  citizens  of  the  state  in  their  right 
to  take  oysters  therefrom,  subject  only  to  the 
regulations  of  the  statutes  as  to  season,  etc. 

That  this  has  been  the  policy  of  the  state, 
steadfastly  adhered  to,  we  need  only  refer  to 
the  following  statutes  in  force  when  the 
leases  under  which  appellee  claims  were 
made,  and  when  it  took  an  assignment  of 
those  leases:  Section  1333  of  the  Code  of 
1887  (Ck>de  1904,  p.  750),  provides  that  no 
grant  shall  be  issued  by  the  register  of  the 
land  office  to  pass  any  estate  or  interest  of 
the  commonwealth  in  any  natural  oyster  bed, 
rock,  or  shoal,  whether  the  bed,  rock,  or 
shoal  ebb  bare  or  not 

Section  2153  of  the  Oode  of  1887,  as  amend- 
ed February  25,  1892  (Acts  1891-92,  p.  599,  c, 
363),  being  Code  1904,  p,  1090,  provides  that 
DO  person  shall  stake  in,  or  use  for  the  pur- 
pose of  planting  oysters  or  shells,  or  for  de- 
positing oysters  while  making  up  a  cargo  for 
market,  any  natural  oyster  bed,  rock,  or 
shoal,  or  any  part  thereof,  nor  shall  contin- 
ue to  occupy  the  same,  if  occupied  and  stak- 
ed off,  with  power  to  the  oyster  inspector  to 
remove  all  stakes,  etc,  if,  after  notice,  the 
person  refuses  to  remove  same. 

And  section  2341  of  the  Code  of  1887  (Code 
1904,  p.  1167),  provides  that  grants  by  the 
register  of  the  land  office  of  any  estate  or 
Interest  in  any  natural  oyster  bed,  rock,  or 
shoal,  whether  the  same  ebbed  bare  or  not, 
should  be  absolutely  void. 

The  remaining  assignment  of  error,  which 
presents  the  question  whet{ier  or-  not  the 
order  of  the  Board  of  Fisheries,  directing 
the  stakes  of  appellee  to  be  removed  from 
the  grounds  within  the  lines  of  the  Baylor 
survey  as  re-established  by  the  Edmonds-Bak- 
er survey  and  report  and  the  statute  under 
which  the  order  was  made,  is  the  taking  of 
appellee's  property  without  due  process  of 
law  is  upon  reason  and  authority  so  obvious- 
ly against  tb.e  contention  of  appellee  that  an 
extended  discussion  of  the  question  ia  unnec- 
essary. 

It  is  very  true  tiiat  "due  process  of  law^ 
requires  that  a  person  shall  have  reasonable 
notice  and  opportunity  to  be  heard,  before 
an  impartial  tribunal,  before  any  binding  de- 
cree or  order  can  be  made  affecting  his 
rights  to  liberty  or  property;  but  this  con- 
stitutional safeguard  cannot  avail  appellee 
upon  the  uncontradicted  facts  as  to  the  pro- 
ceedings before  the  Board  of  Fisheries  and 
the  Commission  of  Fisheries  touching  this 
controversy.  The  proceedings  were  had  be- 
fore the  Board  of  Fisheries  and  its  successor 
in  office,  a  department  of  the  state  govern- 
ment to  whose  judgment  and  discretion  the 
Legislature  has  committed  the  supervision 
and  control  of  the  natural  oyster  beds,  rocks, 
and  shoals  within  the  waters  of  the  com- 
monwealth, as  well  aB  the  oyster  industry 
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of  the  commonwealth,  and  made  the  decision 
of  that  trlbmial  conclusive  of  all  controver- 
sies with  respect  to  the  same.  The  pro- 
ceedings in  this  case  before  that  tribunal 
were  in  strict  accordance  with  the  require- 
ments of  the  statute,  and  not  only  did  appel- 
lee have  reasonable  notice  thereof,  but  every 
reasonable  opportunity  to  be  heard,  and  was 
heard,  from  time  to  time  before  the  order 
it  now  complains  of  was  made  by  the  board. 
It  would  be  difficult  to  find  a  case  in  which 
the  required  Mue  process  of  law"  has  been 
more  fully  met  and  complied  with. 

In  the  case  of  Reetz  v.  Michigan,  188  IT.  & 
505,  23  Sup.  Ct  390,  47  L.  Ed.  563,  in  point 
here,  the  following  is  quoted  from  the  opin- 
ion of  Mr.  Justice  Matthews  in  Hurtado  v. 
California,  110  U.  S.  516,  4  Sup.  Ct  111,  292, 
28  L.  Ed.  232,  reviewing  at  length  the  au- 
thorities and  discussing  the  elements  of  due 
process  of  law:  "It  follows  that  any  legal 
proceeding  enforced  by  public  authority, 
whether  sanctioned  by  age  or  custom,  or 
merely  devised  in  the  discretion  of  the  legis- 
lative power  in  the  furtherance  of  the  gen- 
eral public  good,  which  regards  and  preserves 
these  privileges  of  liberty  and  justice,  must 
be  held  to  be  due  process  of  law.*'  See,  also, 
Murray  v.  Hoboken  L.  Co.,  18  How.  272,  15 
L.  Ed.  372;  Ex  parte  Wall,  107  U.  S.  265.  2 
Sup.  Ct  569,  27  L.  Ed.  552. 

The  principles  announced  in  Violett  v. 
Alexandria,  92  Va.  561,  23  S.  B.  909,  31  L. 
R.  A.  382,  53  Ajn.  St.  Rep.  825,  have  no  ap- 
plication here.  In  that  case  the  title  of  the 
owner  of  the  property  proposed  to  be  taken 
for  a  public  use  without  compensation  was 
not  questioned;  while  here  no  property  of 
appellee  to  which  it  has  title,  or  could  have 
acquired  title  to,  or  interest  In,  is  taken,  or 
proposed  to  be  taken. 

In  Richardson  v.  United  States  (a  O.)  100 
Fed.  714,  the  plaintiffs  sued  the  United 
States  for  compensation  for  certain  lands 
taken  for  public  purposes  by  the  United 
States  in  dredging  out  the  channel  of  a  river, 
under  the  act  of  Congress,  in  which  the 
plaintiffs  claimed  the  right  to  about  40  acres 
of  bottom,  assigned  to  them  under  the  laws 
of  Virginia  for  oyster  planting  purposes. 
It  appeared  that  the  assignment  of  these 
grounds  was  not  made  in  conformity  with 
statutory  authority;  and  the  opinion  of  the 
court,  after  a  review  of  the  Virginia  statute, 
and  declaring  that  an  assignment  of  oyster 
planting  grounds  not  authorized  by  the  stat- 
ute will  not  even  serve  to  confer  upon  the 
assignee  color  of  title,  but  is  void,  says: 
*'Can  the  petitioners,  in  the  face  of  this  stat- 
ute so  in  evidence,  come  into  this  court  and 
put  the  United  States  in  their  place,  and 
ask  just  compensation  for  lands  held*  used, 
and  occupied  by  them  unlawfully?" 

In  SlUiman  v.  F.  O.  &  Ch.  R.  R.,  27  Grat 
110,  the  following  is  quoted  with  approval: 


"In  every  instance  (Mr.  Justice  Miller  said 
in  delivering  the  opinion,  in  which  a  major- 
ity of  the  court  concurred,  in  the  Floyd  Ac- 
ceptances Case,  7  Wall.  680,  19  L.  Ed.  169)  a 
person  making  a  contract  with  the  govern- 
ment, through  its  ofQcers  and  agents,  must 
look  to  the  statutes  under  authority  of 
which  the  agent  as  officer  proposes  to  act, 
and  see  for  himself  that  his  contract  comes 
within  the  terms  of  the  law.  The  same  rule 
would  apply,  a  fortiori,  to  persons  making 
contracts  with  the  agents  or  officers  of 
bodies  corporate." 

An  oyster  inspector  Is  but  an  agent  of  the 
state  to  perform  the  duties  delegated  to  him 
by  statute,  and  all  persons  dealing  with  him 
must  exercise  care  as  to  the  extent  of  his 
authority  and  powers,  and  they  are  pre- 
sumed to  know  the  statutes  under  which  he 
is  called  upon  to  act  This  is  but  the  gen- 
eral doctrine  applying  to  all  agencies,  and 
the  authorities  are  uniform  that  all  acts  o' 
an  agent  outside  of  the  scope  of  his  author- 
ity are  ultra  vires  and  void.  1  Am.  &  Eng. 
Ency.  L.,  p.  981,  and  note,  page  988,  and 
note;  State  v.  ChUton,  49  W.  Va.  453,  39 
S.  B.  612;  N.  Y.,  etc.,  Co.  v.  Harrison  (O.  O.) 
16  Fed.  688;  Story's  Agency  (9th  Bd.)  | 
307a;  Mechem*s  Pub.  Off.  512;  Mayor,  etc., 
V.  Eschbach,  18  Md.  276;  Delafield  v.  State 
26  Wend.  (N.  Y.)  192. 

The  powers  and  duties  of  all  governmen- 
tal officers  are  "limited  and  defined"  by 
law,  by  statute  where  one  exists,  as  in  this 
case,  and  the  law  is  the  sole  criterion  of 
authority;  and  no  custom  can  enlarge  or 
vitiate  it  Floyd  Acceptances  Cases,  7  Wall. 
666, 19  L.  Ed.  169 ;  Davis  v.  Gordon,  87  Va. 
564,  13  S.  E.  35. 

In  Stainfback  v.  Read  &  Co.,  11  Grat  286, 
62  Am.  Dec.  648,  the  court  said:  "It  is 
equally  well  settled  that  a  party  dealing 
with  an  agent  acting  under  a  written  author- 
ity must  take  notice  of  the  extent  and  limits 
of  that  authority.  He  is  to  be  regarded  as 
dealing  with  the  power  before  him,  and  he 
must  at  his  peril  observe  that  the  act  done 
by  the  agent  is  legally  identical  with  the 
act  authorized  by  the  power." 

The  principle  applies  as  well  where  the 
agency  is  that  of  a  public  officer,  clothed 
with  defined  and  limited  powers  and  pre- 
scribed duties  to  be  found  in  existing  laws, 
as  where  the  agency  Is  created  by  writing 
signed  by  an  Individual  firm  or  corporation. 
See,  also,  Mayor  of  Baltimore,  etc.,  v.  Rey- 
nolds, 20  Md.  1,  83  Am.  Dec.  535. 

We  are  of  opinion  that  upon  every  branch 
of  this  case  the  decree  complained  of  is 
erroneous,  and  has  to  be  reversed  and  an- 
nulled; and  this  court  will  enter  the  decree 
the  circuit  court  should  have  entered,  dis- 
solving the  injunction  awarded  appellee  and 
perpetuated,  and  dismissing  appellee's  bill 

Reversed. 
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DONITHAN  T.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

intoxicatino  llquobs  (|  2l6*)— uwlawfui. 
Salb—Cideb— Indictment— **Abdknt    Spib- 

ITS." 

Under  Acta  1908.  p.  275,  c.  180,  §  1,  declar- 
ine  that  all  mixtures,  preparations,  and  liquids 
wnich  will  produce  intoxication  shall  be  deem- 
ed *'ardent  spirits/'  within  the  meaning  of  the 
act,  an  indictment  charging  the  sale  of  spirit- 
uous and  malt  liquors,  whisky,  brandy,  wine, 
ale,  beer,  or  mixtures  thereof  is  insufficient  to 
sustain  a  conviction,  on  proof  of  sale  of  cider 
which  would  produce  intoxication,  since  while 
all  spirituous  liquors  are  intoxicating,  fjid  all 
intoxicating  liquors  are  ardent  by  force  of  the 
statute,  all  ardent  liquors  are  not  spirituous  liq- 
uors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  230-233;  Dec.  Dig.  | 
216.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  491.] 

Appeal  from  Circuit  Court,  Pulaski  County. 

One  Donitlian  was  convicted  of  unlawful 
sale  of  liquors,  and  appeals.  Reversed  and 
remanded. 

H.  C.  Gilmer  and  J.  L.  Wysor,  for  appel- 
lant William  A.  Anderson,  Atty.  Gen.,  for 
the  Commonwealth. 

KEITH,  P.  Donithan  was  indicted  In  the 
circuit  court  of  Pulaski  county  for  the  un- 
lawful sale  by  retail  of  '^spirituous  and  malt 
liquors,  whisky,  brandy,  wine,  ale,  beer,  or 
mixtures  thereof."  Upon  the  trial  the  evi- 
dence failed  to  prove  the  sale  of  any  of  the 
articles  specifically  m^itloned  in  the  indict- 
ment, but  evidence  was  admitted  of  the  sale 
of  cider  which  produced  intoxication,  and 
upon  this  proof  the  jury  rendered  a  verdict 
against  the  defendant,  and  fixed  his  fine  at 
$50,  upon  which  Judgment  was  entered. 

During  the  progress  of  the  trial  the  de- 
fendant excepted  to  the  ruling  of  the  court 
allowing  the  witness  to  testify  as  to  the  sale 
of  Intoxicating  cider,  upon  the  ground  that 
no  such  offense  was  charged  in  the  indict- 
ment, and  this  ruling  presents  the  only  ques- 
tion which  need  be  here  considered. 

The  sale  of  cider  cannot  be  brought  with- 
in the  terms  of  the  Indictment,  unless  cider 
is  to  be  considered  a  spirituous  liquor,  as  It 
certainly  Is  not  a  malt  liquor,  whisky,  brandy, 
wine,  ale,  beer,  or  any  mixture  thereof. 

Section  1  of  the  act  of  assembly  approved 
March  12,  1908  (Acts  Assem.  1908,  p^  275,  c. 
189),  declares,  that  "all  mixtures,  prepara- 
tions and  liquids  which  will  produce  intoxi- 
cation shall  be  deemed  ardent  spirits,  with- 
in the  meaning  of  this  act" 

if,  therefore,  the  term  "ardent  spirits"  had 
been  used  In  the  Indictment,  there  would 
have  been  room  to  contend  (though  we  do 
not  here  decide)  that  the  charge  would  have 
been  supported  by  the  proof  of  sale  of  any 
mixture,  preparation,  or  liquid  which  would 


prodttce  Intoxication.  But  while  all  spiritu- 
ous liquors  are  Intoxicating,  and  all  Intoxi- 
cating liquors  are  by  2orce  of  the  statute 
ardent  spirits,  It  Is  certain  that  all  ardent 
spirits  are  not  spirituous  liquors.  Malt  liq- 
uors, for  Instance,  are  intoxicating,  but  can- 
not be  classified  as  spirituous.  17  A.  &  E. 
Enc.  L.  203;  State  v.  Oliver.  26  W.  Va.  422, 
63  Am.  Rep.  79;  Commonwealth  v.  Liver- 
more,  4  Gray  (Mass.)  20;  Feldham  t.  Morri- 
son, 1  111.  App.  460. 

We  are  of  opinion  that  the  Indictment  does 
not  warrant  proof  of  the  sale  of  cider. 

It  follows  that  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  the  cause 
remanded,  for  further  proceedings  to  be  had 
therein  not  In  conflict  with  this  opinion. 

Reversed. 

(100  Va.  62&> 
JORDAN  &  DAVIS  et  al.  v.  ANNEX  COR- 
PORATION et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     June 
10,  1909.) 

1.  COBPOBATIOns   (I   30*)— LlABIUTT   OF  PbO- 
UOTEB. 

A  promoter  of  a  corporation  is  accountable 
to  it  as  if  the  relation  of  principal  and  agent 
or  of  trustee  and  beneficiary  had  actually  exist- 
ed ;  and  he  is  precluded  from  taking  a  secret 
advantage  of  other  stockholders. 

[Ed.  Note.— For  other  cases,  see  Corporadona, 
Cent.  Dig.  (  98;    Dec.  Dig.  (  30.*] 

2.  Contracts  (8  98*)  — Epfect  o»  Fbaud  — 
Remedies. 

Where  a  person  has  been  induced  by  fraud 
to  enter  into  a  contract,  he  may  elect  t5  rescind 
the  same  if  he  can  restore  what  he  has  receiv- 
ed, and  sue  for-  the  consideration  he  has  paid, 
or,  if  he  has  not  paid  anything,  repudiate  the 
contract,  and  rely,  when  sued,  on  the  fraud  as 
a  defense,  or  he  may  elect  to  retain  what  he  has 
received,  and  bring  an  action  for  damages  sus- 
tained by  the  deceit. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  9a*] 

3.  Corporations  (|  80*)  — Stock  Subscbip- 
TioN— Effect  of  Fraud  by  Promoter. 

Where  the  parties  cannot  be  placed  in  statu 
quo,  a  subscription  for  corporate  stock  cannot 
be  rescinded  for  the  fraud  of  the  promoter  in 
secretly  taking  the  profit  to  himself  in  form  of 
rent  of  property  leased  to  the  corporation,  but 
the  remedy  of  the  stockholder  is  a  recovery  by 
the  corporation  of  such  profit  from  the  pro* 
meter. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  80.  ♦] 

4.  Corporations    (J    565*)  —  Insolvency  — 
RioTiTs  OF  Fraudulent  Promoter. 

Though  the  promoter  through  fraud  secret- 
ly received  a'  profit  to  which  he  was  not  enti- 
tled, on  a  recovery  of  such  profit  by  the  corpo- 
ration, he  IS  entitled  as  a  creditor  for  money  ac- 
tually advanced  to  share  In  all  the  corporate  as- 
sets. 

[Ed.  Note.— For  other  cases,  see  Gorporatioiia, 
Dec.  Dig.  §  565.*] 

Appeal  ftom  Circuit  Court  of  City  of  Nor- 
folk. 

Action  by  Jordan  &  Davis  and  others 
against  the  Annex  Corporation  and  others. 


•For  other  cases  see  same  tople  and  section  NUMBER  la  Dec  4k  Am.  Diss.  1907  to  date,  4k  Reporter  Indexes 
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From  the  decree  rendered,  plaintiffs  appeal. 
Affirmed. 

R.  Randolph  Hicks,  for  plaintiffs  in  error. 
Loyall,  Taylor  &  White  and  H.  H.  Rumble, 
for  defendants  in  error. 

BUCHANAN,  J.  Prior  to  March  14,  1907, 
W.  G.  Davis  and  R.  B.  Jordan,  partners  trad- 
ing as  Jordan  &  Dayis,  Garrett  Smith,  and 
Benjamin  Lowenberg  obtained  a  charter  of 
Incorporation  under  the  name  of  the  Annex 
Corporation,  for  the  purpose  of  conducting  a 
hotel  business.  The  firm  of  Jordan  &  Dayis, 
Smith,  and  Lowenberg  each  subscribed  for 
$5,000  of  its  capital  stock,  which  was  fully 
paid  up.  Subsequently  each  of  the  said 
shareholders  made  advances  for  the  purpose 
of  carrying  on  the  business. 

On  the  14th  of  March,  1907,  the  Annex 
Corporation  entered  Into  an  agreement  with 
the  Pine  Beach  Hotel  Corporation,  by  which 
It  leased  from  the  latter  a  certain  parcel  of 
lUnd  upon  which  it  agreed  to  erect  a  hotel 
building  of  the  dimensions  named  in  the 
lease,  and  to  have  It  ready  for  nse  not  later 
than  June  1st  of  that  year,  and  to  operate 
it  in  the  manner  provided  therein  to  the 
end  of  the  Jamestown  Exposition,  scheduled 
to  close  November  30,  1907.  It  was  further 
provided,  among  other  things,  that  the  lessee 
was  to  pay  the  lessor  as  rent  $5,000  and  10 
per  cent,  of  the  gross  receipts  from  all 
sources  from  the  operation  of  the  hotel,  was 
to  remove  the  building  within  dO  days  from 
the  expiration  of  the  lease,  and,  in  the  event 
of  nonpayment  of  the  rent  or  any  other 
breach  of  the  agreement  during  the  lease  on 
the  part  of  the  lessee,  the  lessor  had  the 
right  to  cancel  the  lease  and  take  possession 
of  the  building  and  all  the  assets  of  the 
lessee  thereon,  and  to  operate  the  same  upon 
certain  conditions. 

The  building  provided  for  was  erected  and 
the  business  conducted  until  September  of 
that  year  by  the  lessee  corporation,  when 
Jordan  &  Dayis  and  Smith  instituted  this 
suit. 

Briefly  stated,  and  as  far  as  is  material  to 
the  questions  involved  In  this  appeal,  in  ad- 
dition to  what  has  already  been  stated,  the 
complainants  (appellants  here)  allege  In  their 
bill  that  B.  Lowenberg,  before  the  creation 
of  the  Annex  Corporation,  represented  to 
them  that  he  had  an  option  from  the  Pine 
Beach  Hotel  Corporation  to  erect  and  oper- 
ate a  hotel  upon  lands  adjoining  It  upon  the 
terms  and  conditions  above  stated;  that  he 
proposed  to  organtee  a  corporation  to  be 
known  as  the  "Annex  Corporation"  with,  a 
minimum  capital  of  $30,000,  of  which  $15,- 
000  was  to  be  preferred  and  paid  for  in 
cash ;  that  he  requested  the  appellants  each 
to  subscribe  for  $5,000  of  the  preferred  stock, 
and  stated  that  he  would  subscribe  for  the 
other  $5,000;  that  they  inquired  of  him 
whether  or  not  there  were  any  promoter's 
fees  or  secret  profits  coming  to  him,  and  up- 
on his  replying  there  were  not,  and  that  he 


and  they  would  become  stockholders  upon 
the  same  terms,  they,  relying  on  those  rep- 
resentations, subscribed  for  $5,000  each  of 
the  said  preferred  stock,  applied  for  and  ob- 
tained the  charter  under  the  name  of  the 
"Annex  Corporation,"  In  which  the  appel- 
lants Jordan  and  Smith,  respectively,  were 
named  as  president  and  vice  president,  and 
said  Lowenberg  as  secretary  and  treasurer, 
and  all  were  named  as  directors,  that,  after 
the  organization  of  the  company,  it  made  the 
agreement  hereinbefore  referred  to  with  the 
Pine  Beach  Hotel  Corporation,  erected  and 
equipped  the  hotel  as  requhred  by  the  lease, 
and  opened  the  same,  expecting  large  profits 
to  accrue  from  its  operation  by  reason  of  the 
fact  that  the  Jamestown  Exposition  would 
be  in  progress  during  the  term  of  the  lease, 
but  that  np  to  the  time  of  filing  their  bill 
their  expectations  had  not  been  realized  and 
the  hotel  had  been  operated  at  a  loss.  It 
was  further  alleged  in  the  bill  that  they  had 
Just  discovered  that  the  $5,000  which  the 
lease  provided  to  be  paid  to  the  lessor  was 
a  fiction,  and  that  the  real  agreement  be- 
tween Lowenberg  and  the  Pine  Beach  Hotel 
Corporation  was  that  Lowenberg  and  the 
Lowenberg  Corporation  of  which  he  was  a 
stockholder  should  receive  that  sum  as  a 
promoter's  fee,  and  that  it  was  put  in  the 
lease  as  rent  by  collusion  between  the  lessor 
and  Lowenberg  and  the  Lowenberg  Corpora- 
tion; that  of  the  said  $5,000,  $2,600  was 
paid  in  cash,  and  a  note  for  $2,500  made  by 
the  lessee  to  the  lessor,  and  Immediately 
both  were  turned  over  by  it  to  the  Lowen- 
berg Corporation,  which  was  a  large  stock- 
holder in  the  lessor  corporation;  that,  hi 
addition  to  the  amounts  due  the  appellants 
on  account  pf  the  fraudulent  representations 
made,  the  Annex  Corporation  was  indebted 
in  the  sum  of  about  $12,000,  and  that  its 
only  asset  was  the  hotel  operated  by  it  which 
was  worth  nothing  more  than  what  the  lum- 
ber in  it  would  sell  for;  that  the  Annex  Cor- 
poration had  been  unable  to  pay  the  10  per 
cent  of  its  gross  income  to  the  lessor  as  pro- 
vided for  by  the  lease;  that,  if  the  lessor  for 
the  failure  to  pay  the  rent  should  take  pos- 
session and  operate  the  hotel  as  it  had  a 
right  to  do  under  the  terms  of  the  lease,  it 
would  result  in  loss  to  all  concerned,  and 
this  fact  was  recognized  by  the  lessor,  since 
it  was  threatening  to  have  the  Annex  Corpo- 
ration placed  in  the  hands  of  a  receiver. 

The  Pine  Beach  Hotel  Corporation,  the 
Annex  Corporation,  the  Lowenberg  Corpora- 
tion, and  Benjamin  Lowenberg  were  made 
parties  defendant  to  the  bill. 

The  prayer  of  the  bill  was  that  the  appel- 
lants' subscriptions  to  the  stock  of  the  An- 
nex Corporation  be  annulled ;  that  it  be  ad- 
Judged  insolvent  and  dissolved,  and  a  receiv- 
er appointed  to  distribute  its  assets  to  those 
entitled  thereto;  that  the  defendants  be  re- 
quired to  return  to  It  the  said  $5,000  unlaw- 
fully obtained  from  it  as  rent,  and  apply 
the  same  to  the  liquidation  of  the  claim  of 
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appellants;  and  that  so  much  of  their  claims 
as  is  not  thus  paid  the  defendants  be  requir- 
ed to  pay,  and  for  general  relief. 

The  trial  court  refused  to  annul  the  sub- 
scriptions of  appellants  to  the  stock  of  the 
Annex  Oorporatioup  holding  them  to  be  val- 
id and  binding,  required  B.  Lowenberg  and 
the  Lowenberg  Corporation  to  pay  to  the  re- 
ceivers who  had  been  appointed  in  the  cause 
the  sum  of  $2,600  with  Interest,  and  direct- 
ed the  $2,500  note  given  for  the  residue  of 
the  alleged  rent  to  be  surrendered  and  can- 
celed, and  directed  the  moneys  advanced  by 
the  said  stockholders  in  excess  of  their  sub- 
scriptions to  be  paid  pro  rata  out  of  the  pro- 
ceeds of  the  assets  of  the  Annex  Ck)rpora- 
tion.  Prom  that  decree  this  appeal  was  tak- 
en by  Jordan  &  Davis  and  Garrett  Smith. 

The  first  error  assigned  is  to  the  action 
of  the  court  in  refusing  to  annul  or  rescind 
the  contracts  of  subscription  made  by  the 
appellants  to  the  stock  of  the  Annex  Corpo- 
ration. 

Although  a  promoter  is  not  strictly  an 
agent  of  or  a  trustee  for  a  company  before 
its  creation,  the  principles  of  law  of  princi- 
pal and  agent  and  of  trustee  and  beneficiary 
have  been  extended  to  meet  such  cases,  and 
a  promoter  of  such  a  company  is  accountable 
to  it  as  if  the  relation  of  principal  and  agent 
or  of  trustee  and  cestui  que  trust  had  actual- 
ly existed.  His  acts  are  carefully  scrutiniz- 
ed, and  he  is  precluded  from  taking  a  secret 
advantage  of  other  stockholders.  See  Syd- 
ney, etc..  Iron  Ore  Co.  v.  Bird,  33  Ch.  Dlv.  85 ; 
Dickerman  v.  Northern  Trust  Co.,  176  U.  S. 
181,  20  Sup.  Ct  311,  44  L.  Ed.  423 ;  Va.  Land 
Co.  V.  Haupt,  90  Va.  533,  637,  19  S.  B.  168, 
44  Am.  St  Rep.  939;  Central  Land  Co.  v. 
Obenchain,  92  Va.  130,  143,  22.  S.  E.  876; 
and  note  to  Telegraph,  etc.,  v.  Loetscher,  4 
Am.  &  Eng.  Ann.  Cas.  pp.  669,  670. 

Where  a  party  has  been  induced  to  enter 
into  a  contract  by  fraud,  he  has  in  general, 
as  was  said  in  the  case  of  Wilson  v.  Hund- 
ley, 96  Va.  96,  100,  30  S.  E.  492.  70  Am.  St. 
Rep.  837,  the  choice  of  two  remedies.  He 
may  elect  to  rescind  the  contract.  If  he  can 
restore  what  he  has  received  in  the  same 
state  or  condition  In  which  he  received  it, 
and  sue  for  and  recover  back  the  considera- 
tion he  has  paid  or  given ;  or,  if  he  has  not 
paid  anything,  repudiate  the  contract  and  re- 
ly when  sued  upon  fraud  as  a  complete  de- 
fense, or  he  may  elect  to  retain  what  he  has 
received  under  the  contract,  and  bring  an  ac- 
tion to  recover  damages  for  the  injury  he 
has  sustained  by  the  deceit. 

For  the  fraud  of  B.  Lowenberg  which  the 
evidence  clearly  establishes  either  the  An- 
nex Corporation  or  the  appellants  had  a 
cause  of  action.  But  under  the  facts  of  the 
case  there  could  be  no  rescission  of  the 
agreement  to  lease  or  of  the  appellants*  con- 
tracts of  subscription  because  of  the  chang- 


ed condition  of  affairs.  When  this  suit  wa» 
brought,  two-thirds  of  the  time  during  which 
the  lease  was  to  run  had  expired,  the  money 
paid  in  by  the  stockholders  had  been  spent, 
and  the  corporation  was  insolvent.  The  par- 
ties could  not  be  placed  In  statu  quo.  The 
only  relief,  therefore,  that  can  be  had  in  this 
case  Is  the  recovery  of  the  promoter's  fees 
or  profits  made  by  B.  Lowenberg  or  the  Low- 
enberg Corporation.  This  relief  the  trial 
court  gave. 

It  is  insisted  by  the  appellees  upon  cross- 
assignment  of  error  that  in  no  event  were  the 
profits  or  fees  of  the  promoter  more  than 
one  half  of  the  $5,000,  because,  as  is  claim- 
ed, the  Lowenberg  Corporation  was  really 
entitled  to  one  half  of  the  $5,000  as  rent*  and 
that  only  the  other  half,  which  was  ostensi- 
bly due  the  Pine  Beach  Hotel  Corporation, 
was  the  promoter's  fee  or  profit 

The  trial  court  was  of  opinion  that  the 
whole  sum  of  $5,000  agreed  to  be  paid  as 
rent  was  promoter's  profits,  and,  under  all 
the  facts  and  drcmhstances  of  the  case,  we 
cannot  say  that  it  erred  in  so  holding. 

The  remaining  assignment  of  error  Is  to 
the  action  of  the  trial  court  in  permitting  B. 
Lowenberg  and  Pine  Beach  Hotel  Corpora- 
tion to  participate  as  creditors  in  the  restor- 
ed promoter's  profits. 

While  the  corporation  is  entitled  to  recov- 
er from  the  promoter  the  amount  of  profits 
which  he  has  made  out  of  the  secret  agree- 
ment, we  know  of  no  rule  of  law  or  of  equi- 
ty which  deprives  him  as  a  creditor  of  the 
corporation  for  money  actually  advanced  by 
him  in  carrying  on  Its  business  from  shar- 
ing in  its  assets  along  with  its  other  credit- 
ors. 

We  are  of  opinion  that  there  Is  no  error 
in  the  decree  appealed  from,  and  that  It 
should  be  affirmed. 

Affirmed. 

CARDWELL,  J.,  absent 


a09  Va.  6S4> 
SAVAGE  v.  CAUTHORN  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

1.  Appeal  and  Erbob  (S  569*)  —  Recobd  — 

Statement  of  Facts— Si oni no. 

Where  an  order  overruling  a  motion  to  set 
aside  the  judgment  and  grant  a  new  trial,  bill 
of  exceptions,  and  statement  of  facts  as  set  out 
in  the  record  were  all  of  the  same  date,  and 
clearly  made  up  and  signed  by  the  judge  at  the 
same  time  in  open  court,  and  certified  by  the 
clerk,  the  fact  that  the  jud^e  signed  his  name  at 
the  end  of  the  bill  of  exceptions,  and  also  at 
the  end  of  the  statement  of  facts  which  imme- 
diately followed,  when  his  signature  only  at  the 
end  of  the  statement  of  facts  would  have  been 
sufficient,  would  not  exclude  from  the  record 
the  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  (  569.*] 
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2.   CONTBACTB    (8    62*)— COWSIDKBATION— SXT»- 
FICIENCY. 

Plaintiff  took  an  option  sinied  by  the  own- 
er of  land  and  her  husband  tor  the  purchase 
of  land.  The  owner  and  husband  conveyed  it 
to  plaintiff  by  deed  with  general  warranty  of 
title,  and  plaintiff  reconveyed  to  a  trustee  to 
secure  pavment  of  purchase-monev  notes.  There 
was  at  the  time  a  trust  deed  of  prior  date  on 
record^  of  which  plaintiff  had  actual  and  con- 
structive notice,  executed  by  the  owner  and  hus- 
band. At  the  time  of  plaintiff's  purchase  there 
was  an  alleged  promise  of  the  owner's  husband 
and  the  trustee  under  plaintiff's  trust  deed  that 
plaintiff's  first  two  payments  should  be  used  in 

Saving  the  debt  secured  by  the  prior  trust  deed. 
!his  was  not  done,  and  plaintiff  refused  to 
make  subsequent  payments.  The  trustee  sold 
the  land  under  the  trust  deed  to  the  former 
owner  for  the  amount  of  plaintiff's  unpaid  pur- 
chase-money notes.  Subsequently  plaintiff  was 
dispossessed  by  ejectment  proceedings.  Held, 
that  phiintiff  could  not  recover  the  amount  paid 
on  the  land  against  the  husband  of  the  owner 
and  the  trustee  for  breach  of  the  promises  to 
apply  her  payments  to  satisfaction  of  the  former 
trust  deed,  there  being  no  consideration  therefor 
alleged  or  proved,  the  wife  being  the  sole  owner 
of  the  land. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  62.*] 

8.  Deeds  (§  04*)— Mebgee  o»  Gozvtbact  in 

Deed. 

Fact  that  both  the  owner  and  her  husband 
signed  the  option  taken  by  plaintiff  to  purchase 
the  land  would  not  aid  the  cause  of  action  for 
breach  of  the  husband's  promise,  as  the  deal- 
ings between  the  parties  culminated  in  the  deed 
to  plaintiff  and  her  deed  to  secure  deferred  pay- 
ments. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S  266;    Dec.  Dig.  |  94.*] 

4.  Covenants  (Jf  102*)— Wabbanty— Breach. 
The  covenants  in  plaintiff's  deed   of  gen- 
eral warranty  of  title  would  not  avail  her,  as 
she  was  not  evicted  by  a  paramount  title. 

[E3d.  Note.— For  other  cases,  see  Covenants. 
Cent.  Dig.  S  157;   Dec.  Dig.  S  102.*] 

Error  to  Circuit  Court,  Mathews  County. 

AcliOD  by  Mary  Jane  Savage  against  L. 
E.  Can  thorn  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

J.  N.  Stubbs,  for  plaintiff  In  error.  J.  Boyd 
Sears  and  C.  B.  Garnett,  for  defendants  In 
error. 

CARD  WELL,  J.  At  the  threshold  of  this 
case  we  are  asked  to  consider  whether  or  not 
the  facts  proven  on  the  trial  in  the  circuit 
court  have  been  properly  incorporated  into 
the  record  before  us. 

The  action  is  trespass  on  the  case  in  as- 
sumpsit, and  upon  issue  joined  in  the  circuit 
court  both  parties  agreed  to  waive  the  Inter- 
vention of  a  Jury  and  to  submit  the  case, 
both  as  to  the  law  and  the  facts  to  the  court 
for  decision,  and  the  court  rendered  its  judg- 
ment for  the  defendants.  Whereupon  the 
plaintiff  moved  the  court  to  set  aside  its 
judgment  and  award  a  new  trial,  which  mo- 
tion was  overruled,  and  to  this  ruling  plain- 
tiff excepted ;  and  here  follows  the  judgment 
of  the  court  and  the  only  bill  of  exceptions 
taken  and  made  a  part  of  the  record: 


"And  now  at  this  day,  to  wit,  at  a  circuit 
court  continued  and  held  for  the  county  of 
Mathews  at  the  courthouse  thereof,  on 
Thursday,  the  21st  day  of  May,  1908,  it  being 
the  same  day  and  year  as  that  first  herein 
mentioned,  the  following  order  was  entered: 

"Mary  J.   Savage   ▼.   L.   E.  Cauthom   and 
Others. 

"The  court  having  maturely  considered 
the  motion  made  by  the  plaintiff  on  the  21st 
day  of  November,  1907,  to  set  aside  the  judg- 
ment entered  against  her  on  the  19th  day  of 
November,  1907,  and  grant  her  a  new  trial, 
doth  overrule  said  motion. 

"Memorandum. — ^To  the  opinion  of  the 
court  In  refusing  to  set  aside  the  said  judg- 
ment and  grant  the  plaintiff  a  new  trial  the 
plaintiff,  by  her  attorney,  tendered  the  fol- 
lowing bill  of  exception  and  the  facts  proven 
during  the  trial  of  said  case,  which  she  pray- 
ed might  be  received,  signed  and  sealed  by 
the  court  and  made  a  part  of  the  record, 
which  is  accordingly  done. 

•'Exceptions  Filed  by  Plaintiff. 

"Mary  Jane  Savage  v.  G.  T.  Cauthom,  L.  B. 

Cauthom,  and  E.  M.  Maxwell. 

"Be  it  remembered  that  after  both  plain- 
tiff and  defendants  had  waived  a  jury  and 
consented  for  the  court  to  hear  the  case,  and 
after  all  the  evidence  had  been  heard  and  ar- 
gument of  counsel,  the  court  entered  the  fol- 
lowing judgment:  *It  is  considered  by  the 
court  that  the  plaintiff  take  nothing  by  her 
declaration,  but  for  her  false  clamor  be  in 
mercy,  etc.,  and  that  the  defendants  go  there- 
of without  day  and  recover  against  the  plain- 
tiff their  costs  by  them  about  their  defense 
in  this  behalf  expended.'  The  plaintiff  then 
moved  the  court  to  set  aside  the  said  judg- 
ment and  grant  her  a  new  trial,  as  being 
contrary  to  the  law  and  the  evidence.  Aft- 
er argument,  the  court  refused  to  set  aside 
the  judgment  and  grant  the  plaintiff  a  new 
trial.  To  the  opinion  of  the  court  refusing 
to  grant  a  new  trial,  the  plaintiff  excepts  and 
tenders  this  her  bill  of  exception,  which  she 
prays  may  be  signed,  sealed  and  enrolled  and 
made  a  part  of  the  record  In  this  case,  which 
is  accordingly  done. 

"Given  under  my  hand  and  seal  this  21st 
day  of  May,  1908.  Claggett  B.  Jones. 
[Seal.]" 

Immediately  following  the  foregoing  we 
find  this  statement:  "Here  follows  all  the 
facts  proven  on  the  trial  of  this  case."  Then 
is  inserted  the  statement  of  facts,  containing 
deeds  and  acknowledgments,  etc.,  and  at  the 
end  thereof  Is  found :  "Given  under  my  hand 
and  seal  this  21st  day  of  May,  1908.  [Sign- 
ed] Claggett  B.  Jones.     [Seal.]" 

Now,  if  the  presiding  judge  bad  withheld 
his  signature,  and  only  affixed  it  at  the  end 
of  the  statement  of  the  facts  proved  at  the 
trial,  which  Immediately  follows  the  judg 
ment  of  the  court  on  the  motion  for  a  new 
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trial,  and  the  bill  of  exceptions  to  that  rul- 
ing, it  would  hardly  have  been  questioned 
that  the  statement  of  the  facts  proved,  as 
well  as  the  Judgment  and  the  exception 
thereto,  would  have  become  a  part  of  the 
record.  The  Judgment,  the  bill  of  exceptions, 
and  the  statement  of  the  facts  proved  are 
all  of  the  same  date,  and  unmistakably  were 
made  up  and  signed  by  the  Judge  at  the  same 
time,  in  open  court,  and  certified  by  the 
clerk. 

The  case  of  IT.  S.  Mineral  Co.  v.  Camden  ft 
DriscoU,  106  Va.  663,  56  S.  E.  561,  117  Am. 
St  Rep.  1028,  so  much  relied  on  by  the  de- 
fendants, is  distinguishable  from  this  case. 
In  the  first  case,  as  the  opinion  states,  the 
statement  purporting  to  be  the  evidence 
could  not  be  identified  as  a  part  of  the  rec- 
ord, as  there  was  nothing  to  show  how  and 
when  it  got  among  the  papers  of  the  case. 
There  the  statement  of  the  evidence  was 
without  date,  and  there  was  nothing  what- 
ever about  it  to  show  when  or  how  it  was 
made  up  or  got  into  the  record;  while  in 
this  case  the  Judgment  of  the  court,  the  ex- 
ception to  the  refusal  of  a  new  trial,  and  the 
statement  of  the  facts  proved  are  all  em- 
bodied in  the  record  on  the  same  date,  and, 
bad  the  signature  of  the  presiding  Judge 
been  affixed  only  at  the  end  of  the  record 
thus  made,  it  could  not  have  been  questioned 
that  the  facts  proved,  as  well  as  the  excep- 
tion to  the  court's  ruling  on  the  motion  for 
a  new  trial,  would  have  been  incorporated 
Into  and  become  a  part  of  the  record,  proper- 
ly to  be  considered  upon  this  writ  of  error. 

The  case  is  simply  this:  The  presiding 
Judge  signed  the  bill  of  exception  taken  to 
the  ruling  on  the  motion  for  a  new  trial,  and 
identified  the  facts  proved  Immediately  fol- 
lowing the  statement  of  the  exception  in  two 
places,  when  his  signature  as  afiaxed  at  the 
end  of  the  bill  and  statement  of  the  facts 
would  have  been  sufficient ;  and  It  would  be 
an  extremely  technical  ruling  to  hold  that 
the  signing  by  the  Judge  of  the  bill  of  excep- 
tions and  statement  of  the  facts,  made  up  at 
one  and  the  same  time.  In  two  places  instead 
of  at  the  end  of  the  record  thus  made,  ex- 
cludes from  the  record  the  statement  of  the 
facts  proved  and  certified.  There  is  not  the 
slightest  difficulty  in  determining  *'how  and 
when  this  statement  got  among  the  papers 
in  this  case,'*  and  there  Is  no  authority  to 
which  we  have  been  cited  or  have  found  for 
our  refusing  to  consider  it  as  a  part  of  the 
record. 

Upon  its  merits  the  case  is  as  follows:  On 
the  1st  day  of  July,  1905,  L.  B.  Cauthom  and 
her  husband,  G.  T.  Cauthom,  In  considera- 
tion of  the  sum  of  $1,500,  $650  paid  in  cash 
and  the  balance  secured,  conveyed  with  gen- 
eral warranty  of  title  to  Mary  Jane  Savage, 
plaintiff  in  error,  two  certain  parcels  of  land, 
aggregating  about  16  acres,  situated  In  Ma- 
thews county;  and  upon  the  same  day 
plaintiff  in  error  reconvcyed  the  land  to  one 
B.  M.  Maxwell,  in  trust  to  secure  the  pay- 


ment of  the  two  notes  of  $450,  each  executed 
by  plaintiff  in  error  to  Mrs.  L.  B.  Cauthom 
for  unpaid  purchase  money,  and  payable 
respectively  at  6  and  12  months  from  their 
date,  with  interest,  At  the  time  of  the  exe- 
cution and  recordation  of  these  deeds,  there 
was  of  record  In  the  clerk's  office  of  Ma- 
thews county  a  deed  of  trust  of  prior  date, 
and  of  which  plaintiff  in  error  had  actual  as 
well  as  constmctive  notice,  executed  by  de- 
fendants in  err(H*,  li.  B.  Cauthom  and  her 
husband,  conveying  the  same  parcels  of  land 
to  one  Sands  Smith,  In  trust  to  secure  two 
bonds  of  L.  K  and  Q.  T.  Cauthom,  executed 
to  and  held  by  Levin  H.  Miller,  in  the  sum 
of  $500  each,  with  interest 

It  is  alleged  that  when  plaintiff  in  error  on 
July  1,  1905,  paid  the  $460  on  her  purchase 
of  the  16  acres  of  land,  the  Cauthoms  and 
Maxwell,  trustee,  promised  that  this  money 
and  the  $200  paid  by  plaintiff  In  error  on 
November  14,  1904,  should  be  used  in  paying 
off  the  debt  secured  on  the  land  by  the  said 
deed  to  Sands  Smith,  trustee,  but  this  was 
not  done,  and,  when  plaintiff  In  error's  note 
for  $450  given  for  the  first  deferred  pay- 
ment on  the  land  she  had  bought  of  the  Cau- 
thoms fell  due,  she  declined  to  pay  It  on  the 
ground  that  the  debt  secured  by  the  deed  to 
Sands  Smith,  trustee,  had  not  been  paid. 

In  Febraary,  1906,  plaintiff  in  error  went 
to  the  house  of  Q.  T.  Cauthom,  and  then 
and  there  it  is  alleged  the  latter  agreed  that 
he  would  return  to  the  former  the  $650  she 
had  paid  and  take  back  the  land  conveyed 
to  her  July  1,  1905;  but  this  was  not  done, 
and  on  July  1, 1906,  Maxwell,  tmstee,  adver- 
tised the  land  for  sale  under  the  trust  deed 
given  by  plaintiff  in  error,  and  sold  the  same 
to  defendant  In  error,  L.  B.  Cauthom,  oa 
August  3,  1906,  and  made  her  a  deed  there- 
for, the  purchase  price  of  the  land  at  this 
sale  being  the  amount  of  the  two  purchase- 
money  notes  given  by  plaintiff  in  error  due 
and  to  become  due  as  about  stated. 

After  the  deed  from  Maxwell,  trustee,  con- 
veying the  land  to  defendant  in  error  It,  Bi 
Cauthom  had  been  executed,  the  latter  in- 
stituted against  plaintiff  in  error  an  action 
of  ejectment  in  the  circuit  court  of  Mathews 
county,  and  a  Judgment  was  rendered  in 
that  action  against  plaintiff  In  error,  and 
she  was  ejected  from  the  premises. 

It  further  appears  that  before  the  sale 
made  by  Maxwell,  trustee,  to  U  B.  Cauthom, 
Maxwell  told  plaintiff  in  error  that  there 
was  only  due  on  the  deed  to  Sands  Smith, 
trustee,  a  little  more  than  $190,  and  this 
amount  could  be  paid  out  of  the  last  pay- 
ment to  become  due  from  plaintiff  In  error, 
and  she  would  be  protected ;  but  as  it  seems 
she  declined  to  agree  to  this,  and  the  sale 
by  Maxwell,  trustee,  of  the  land  followed. 

In  this  action,  brought  in  December,  1906. 
plaintiff  in  error  sought  to  recover  of  de- 
fendants in  error,  L.  E.  Cauthom  and  Q.  T. 
Cauthom,  and  Maxwell,  trustee,  the  $650 
paid  on  her  purchase  of  the  16  acres  of  land. 
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ancT  damages  for  "much  trouble  and  cost  and 
damages  In  moving  away/'  which  she  esti- 
mated at  not  less  than  $150.  The  declaration 
rests  the  right  of  recovery  solely  upon  a 
breach  of  the  promises  made  by  O.  T..  Cau- 
thom  and  Maxwell,  trustee,  to  apply  the 
$200  and  the  $450  paid  by  plaintiff  in  error 
on  the  purchase  from  L.  B.  Cauthom  to  the 
discharge  of  the  debt  secured  by  the  deed  to 
Bands  Smith,  trustee;  and,  besides  the  fail- 
ure to  show  the  alleged  breach,  plainly  the 
action  could  not  be  maintained  against  G.  T. 
Cauthom  or  Maxwell,  trustee,  for  the  want 
of  a  consideration  for  the  promise  claimed 
to  have  been  broken,  as  L.  E.  Cauthom  was 
the  sole  owner  of  the  land  sold  and  con- 
veyed to  plaintiff  in  error. 

Moreover,  upon  the  facts  of  the  case,  there 
was  no  time  prior  to  the  sale,  by  Maxwell, 
trustee,  when  plaintiff  in  error  could  not  have 
protected  herself  against  the  loss  she  is  in 
this  action  seeking  to  recover,  as  there  was 
only  due  on  the  Miller  debt,  secured  by  the 
deed  to  Sands  Smith,  trustee,  a  balance,  of 
about  $190,  and  the  purchase  money  due  and 
to  become  due  from  her  amounted  to  a  much 
larger  sum ;  so  that  she  might  have  upon  a 
bill  in  equity  enjoined  a  sale  by  Maxwell, 
tmstee,  until  the  Miller  debt  was  paid,  or 
so  much  of  what  she  owed  on  her  purchase 
of  the  land  set  apart  for  that  purpose.  But 
instead  of  this  course,  she  permitted  the  land 
to  be  sold,  and  unfortunately  for  her  it  only 
brought  enough  to  pay  the  balance  of  the  pur- 
chase money  unquestionably  due  to  Mrs.  L. 
B.  Cauthom.  In  fact,  plaintiff  in  error 
might  have  paid  the  $190  due  on  the  Miller 
debt,  and  required  the  amount  to  be  credited 
on  her  unpaid  purchase  money,  a  right  that 
a  court  of  equity  would  have  had  Jurisdiction 
to  enforce. 

The  fact  that  both  L.  B.  Cauthom  and  her 
husband  signed  the  option  taken  by  the  plain- 
tiff in  error  to  purchase  the  land  avails  the 
latter  nothing,  as  the  dealings  between  the 
parties  culminated  in  the  deed  of  convey- 
ance to  plaintiff  in  error  and  her  deed  to  se- 
cure the  deferred  payments  of  the  purchase 
money  for  the  land.  Nor  could  the  covenants 
In  her  deed  avail  her  as  she  has  not  been 
evicted  by  a  paramount  title.  Nor  could  the 
alleged  promises  of  Q.  T.  Cauthom  and  Max- 
well, trustee,  avail  plaintiff  in  error,  since 
no  consideration  for  these  promises  is  either 
alleged  or  proved. 

We  are  of  opinion  that  the  Judgment  of  the 
circuit  court  complained  of  is  right,  and  it  ia 
therefore  affirmed. 

Affirmed. 

aoe  Va.  717) 

SLINGLUFF  ▼.  COLLINS. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10.  1909.) 

1.  ExBounoN    (J   335*)— Rbtubn— Necbssitt 
OF  Signature. 

Under  Code  19(H,  §  900,  providing  that  an 
officer  to  whom  process  is  directed  shall  make 


return  thereon  and  subscribe  his  name  to  such 
return,  and  section  8577,  providing  that  any- 
return  by  an  officer  on  an  execution  showing 
that  the  same  has  not  been  satisfied  shall  be  a 
sufficient  return,  an  unsigned  return  to  an  exe- 
cution, reciting  that  no  property  could  be  found 
to  levy  on,  is  not  a  nullity,  in  view  of  other 
sections  of  the  Code,  showing  that  the  signature 
to  a  return  was  not  considered  part  of  the  re- 
turn. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig..  S  335.*1 

2.  Execution   (§  338*)— Bxtubn-^ionatubx 
— Amendkent. 

Where  such  return  was  made  by  an  officer 
legally  qualified  to  make  the  return,  it  is  proper 
to  allow  him  to  amend  it  by  adding  his  signa- 
ture thereto. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  S  1020;    Dec  Dig.  t  33a*] 

3.  ExEcxmoN  (§  338*)— Retubn— Signature 
— Amendment— Lapse  op  Time. 

The  fact  that  17  years  elapsed  before  mo- 
tion was  made  to  amend  the  return  by  adding 
the  officer's  signature  thereto  will  not  affect  the 
right  to  amend,  where  the  debtor  was  notorious- 
ly insolvent,  and  the  rights  of  third  parties  have 
not  intervened. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  (  1018;    Dec.  Dig.  S  33&*] 

4.  Execution    (J   333*)  —  Retubn  —  When 
Made. 

Where  a  firm  is  notoriously  insolvent,  and 
remains  so,  it  is  not  incumbent  on  an  officer 
levying  an  execution  thereon  and  making  a 
return  of  no  property  found  to  hold  the  execu- 
tion to  the  return  day  to  see  that  the  firm  may 
have  property  in  which  execution  could  bt 
levied. 

[Ed.  Note.— For  other  cases,  see  Execution 
Cent.  Dig.  |  1002;    Dec  Dig.  S  333.*] 

5.  Execution  (S  338*)— Amendubntb— When 
Allowed. 

Courts  pursue  a  liberal  policy  in  allowing 
amendments  whenever  they  can  see  it  will  bi 
in  furtherance  of  justice. 

[Ed.  Note.— For  other  cases,  see  Execution^ 
Dec.  Dig.  S  338.*] 

Error  to  Circuit  Court,  Madison  County. 

Action  by  Horace  Slingluff  against  6.  T. 
Collins.  lYom  an  order  quashing  an  execu- 
tion, plaintiff  brings  error.    Reversed. 

Hiram  M.  Smith,  for  plaintiff  in  error.  L. 
O.  Wendenburg'  and  Stuart  Bo  we,  for  de- 
fendant in  error. 

HARRISON,  J.  The  facts  agreed  in  this 
case  are:  Thatln  the  year  1889  the  firm  of 
Slingluff,  Disney  &  Co.  obtained  in  the  cir- 
cuit court  of  Madison  county  a  judgment 
against  the  firm  of  Collins  &  Yager  for  the 
sum  of  ^611.56,  with  interest  from  the  1st 
day  of  May,  1889,  till  paid,  and  costs  in  the 
sum  of  $16.06.  That  In  September,  1889,  an 
execution  was  Issued  on  this  judgment?  re- 
turnable to  the  first  December  rules,  1889,  and 
was  placed  in  the  hands  of  T.  N.  Berry,  depu- 
ty sheriff  of  ^adison  county.  That  the  debtor 
firm  was  at  the  time  notoriously  insolvent. 
That  Berry,  the  deputy  sheriff,  made  on  this 
execution  the  following  indorsement,  "No  ef- 
fects known  to  me  this  8th  day  of  November. 
1889,"  but  did  not  sign  the  indorsement  That 
the  execution  with  the  unsigned  Indorsement 
was  returned  to  the  clerk's  office  on  or  before 


•For  other  ctmm  see  Muno  topic  and  ■ection  NUMBER  In  Dec.  4k  Am.  X>tgfl.  1^  ^  ^^^'  ^  ^«PorUr  Indexes 
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the  return  day  thereof,  and  the  unsigned 
Indorsement  was  entered  by  the  clerk  In  his 
execution  book,  and  no  other  execution  was 
issued  on  the  judgment  within  17  years  aft- 
er the  return  day  of  such  execution.  That 
on  the  1st  day  of  January,  1908,  a  third  ex- 
ecution was  Issued  on  this  judgment,  direct- 
ed to  the  sheriff  of  Henrico  county,  and  re- 
turnable to  the  first  March  rules,  1908. 
That,  prior  to  the  Issuing  of  this 'last-men- 
tioned execution,  Horace  Slingluff,  the  plain- 
tiff in  error,  had  become  the  successor  to  the 
firm  of  Slingluff,  Disney  &  Co.,  and  the  sole 
owner  of  all  its  assets,  and  G.  T.  Collins  had 
become  the  sole  surviying  partner  of  the  debt- 
or firm,  his  two  partners,  W.  A.  Collins  and 
W.  C.  Yager,  having  died,  the  former  in 
1900,  and  the  latter  in  1896;  and  that  T.  N. 
Berry,  the  deputy  sheriff  who  made  the  un- 
signed Indorsement  on  the  first  execution,  is 
still  living. 

The  record  shows  that  after  the  execution 
of  January,  1908,  was  issued  and  levied  up- 
on property  of  the  surviving  judgment  debtor 
in  the  county  of  Henrico,  notice  of  a  motion 
to  quash  the  execution  was  served  on  the 
plaintiff  in  error,  upon  the  ground  that  no  re- 
turn having  been  made  upon  the  original  ex- 
ecution, and  no  other  execution  having  been 
issued  within  10  years,  the  same  was  not  en- 
forceable under  section  8577  of  the  Code  of 
1904.  Thereupon  the  plaintiff  In  error  serv- 
ed the  defendant  In  error  with  notice  of  a 
motion  for  leave  to  amend  the  return  upon 
the  original  execution  by  having  the  deputy 
sheriff  sign  the  return  he  had  indorsed 
thereon. 

These  two  motions  were  heard  together, 
and  the  circuit  court  refused  to  allow  the 
sheriff  to  amend  the  return  on  the  original 
execution  by  signing  the  same,  and  qi^ashed 
the  execution  issued  in  January,  1908.  To 
this  judgment  the  present  writ  of  error  was 
awarded. 

It  is  contended  on  behalf  of  the  defendant 
in  error  that  the  indorsement  by  the  sheriff 
on  the  execution  In  question  is  invalid  with- 
out his  signature  afiOxed  thereto,  and  cannot 
be  made  valid  by  now  affixing  his  signature 
to  such  return ;  the  position  faken  being  that 
inasmuch  as  section  900  of  the  Code  of  1904 
provides  that  the  officer  to  whom  the  process 
is  directed  ''shall  make  true  return  thereon 
of  the  day  and  manner  of  executing  the 
same,  and  subscribe  his  name  to  such  re- 
turn," the  present  is  not  a  proper  case  for 
amendment,  and  that  the  absence  of  the  sher- 
iff's'signature  makes  the  return  a  mere  nul- 
lity. In  other  words,  that  a  return  not  sign- 
ed by  the  officer  is  no  return  at  all. 

"A  return  on  a  writ  or  process'  is  the  short 
official  statement  of  the  officer  indorsed  there- 
on of  what  he  has  done  In  obedience  to  the 
mandate  of  the  writ,  or  why  he  has  done 
nothing."  Rowe  v.  Hardy,  97  Va.  674,  676, 
34  S.  E.  625,  75  Am.  St.  Rep.  811. 

The  signature  is  not  a  part  of  the  return 
proper.     Its  function  is  merely  to  authenti- 


cate the  return.  That  the  slgnatore  was  not 
regarded  by  the  Legislature  as  an  Integral 
part  of  the  return  is  plain  from  an  examina- 
tion of  the  statutes.  Section  900  of  the  Code 
of  1904,  contains  two  provisions:  (1)  Of 
what  the  return  shall  be;  and  (9  that  the 
officer  shall  subscribe  his  name  to  snch  re- 
turn. Section  901  provides  for  failure  to 
make  return  and  for  a  failure  to  subscribe 
the  return.  Other  sections  of  the  Code  show 
that  the  signature  of  the  officer  to  the  return 
was  not  intended  as  part  of  the  return,  but 
merely  as  an  authentication  of  the  memoran* 
dum  as  a  true  return  by  the  proper  officer. 
Section  3577  of  the  Code  of  1904,  expressly 
provides  tliat:  "Any  return  by  an  officer  on 
an  execution  showing  that  the  same  has  not 
been  satisfied  shall  be  a  sufficient  return 
within  the  meaning  of  this  section." 

The  courts  pursue  a  liberal  policy  in  allow- 
ing amendments  whenever  they  can  see  that 
it  will  be  in  the  furtherance  of  justice. 

In  Shenandoah  R.  Co.  v.  Ashby's  Trustees, 
86  Va.  232,  9  S.  E.  1003,  19  Am.  St  Rep.  89S, 
this  court  stated  that  the  amendment  should 
not  be  allowed  unless  the  court  could  see 
that  it  would  be  in  the  furtherance  of  Jus- 
tice, and  added :  ''In  a  proper  case,  however, 
leave  to  amend,  so  as  to  make  the  return 
speak  the  truth,  ought  to  be,  and  usually  Is, 
liberally  granted,  and,  when  the  amendment 
is  made,  the  same  effect  is  to  be  given  the  re- 
turn, as  amended,  as  though  it  had  at  first 
been  put  in  its  present  form." 

In  Hamilton  v.  McConkey's  Adm*r,  83  Va. 
533,  2  S.  E.  724,  the  point  was  made  that  a 
defective  or  insufficient  return  was  no  re- 
turn ;  but  this  court  held  otherwise,  saying : 
"Whether  this  return  is  true  or  false,  sufficient 
or  insufficient,  is  not  a  question  which  can 
arise  under  the  statute.  Section  3577.  The 
statute  does  not  prescribe  concerning  a  true  or 
sufficient  return,  but  concerning  a  return  of  an 
officer.  The  law  provides  ample  and  speedy 
methods  by  which  all  irregularities  of  an  of- 
ficer may  be  corrected,  ample  machinery  by 
which  any  injury  the  officer  may  do  by  a 
false  or  Insufficient  return  may  be  speedily  re- 
dressed." 

The  indorsement  upon  the  execution  in  the 
present  case  measures  up  to  the  statutory 
requisites  of  a  return,  for  it  is  not  questioned 
that  it  was  made  by  an  officer  clothed  with 
authority  and  acting  in  the  discharge  of  his 
duty.  .Being  a  return,  the  amendment,  by 
adding  the  omitted  signature  of  the  sheriff, 
must  be  allowed  so  as  to  make  it  speak  the 
truth  authoritatively. 

Freeman  on  Executions,  vol.  3,  p.  2044,  cit- 
ing a  number  of  authorities  in  support  of  the 
text,  says:  "A  return  may  be  amended  by 
affixing  to  It  the  signature  of  the  officer,  and 
thus  making  valid  that  which  before  had  no 
appearance  of  official  authenticity." 

Again,  at  page  2135,  this  author  says: 
"Where  the  truth  of  a  return  is  not  question- 
ed, and  no  good  reason  to  the  contrary  is 


v«.) 


8AFFELL  v.  ORR. 


1057 


flnown,  the  officer  should  be  allowed  to  amend 
toy  signing  it." 

In  the  case  of  Excelsior  Mfg.  Ck).  v.  Boyle, 
48  Kan.  202,  26  Pac.  408,  it  Is  held  that  the 
failure  of  the  sheriff  to  sign  his  return  on  an 
execution  was  amendable  error  which  could 
be  corrected  by  allowing  him  to  affix  his  sig- 
nature thereto. 

It  is  further  insisted  that,  because  there 
was  no  property  subject  to  the  execution 
when  it  came  into  the  hands  of  the  officer, 
it  does  not  follow  that  the  debtor  will  con- 
tinue to  have  none  until  the  return  day. 

The  execution  in  this  case  was  returnable 
to  the  first  December  rules,  1889.  The  return 
of  the  sheriff  is:  "No  effects  known  to  me 
this  8th  day  of  Noven^ber,  1889."  The  posi- 
tion is  that  the  officer  was  without  power 
or  authority  to  return  the  execution  until  the 
return  day  had  arrived;  that  in  the  inter- 
val between  the  date  of  the  indorsement  on 
the  execution  and  the  return  day  the  debt 
might  have  been  collected. 

One  of  the  agreed  facts  in  this  case  is  that, 
at  the  time  this  execution  was  put  into  the 
hands  of  the  sheriff  of  Madison  county,  the 
debtors  therein  were  notoriously  insolvent 
Under  such  circumstances  it  cannot  be  as- 
sumed, without  evidence,  that  the  sheriff  was 
derelict  in  returning  the  execution,  "no  ef- 
fects known  to  me,"  before  the  return  day. 

In  8  Freeman  on  Executions,  p.  2019,  it  is 
said:  "There  is  no  good  reason  why  the  sher- 
iff should  delay  returning  the  writ,  when  it 
is  apparent  that  nothing  can  be  found  out  of 
which  to  satisfy  it  It  is  rather  his  duty,  by 
promptly  returning  the  facts,  to  open  the  way 
for  supplemental  proceedings,  and  aid  the 
purpose  for  which  the  execution  was  put  into 
his  hands." 

It  is  true  that  a  long  time  has  elapsed  since 
the  return  of  the  original  execution  in  1889, 
and  the  motion  to  amend  the  return  by  af- 
fixing the  signature  of  the  sheriff  thereto  in 
1908;  but  there  is  no  specific  limitation  of 
time  within  which  the  power  to  amend  may 
be  exercised.  After  a  considerable  lapse  of 
time,  however,  such  power  should  be  exercis- 
ed with  caution,  and  in  no  case  is  it  to  be  ex- 
ercised unless  the  court  can  see  that  it  will 
be  in  furtherance  of  Justice. 

In  the  case  at  bar,  the  agreed  facts  show 
that  at  the  time  the  original  execution  was 
returned,  the  defendants  therein  were  no- 
toriously insolvent  There  is  nothing  in  the 
record  to  suggest  that  the  Judgment  has  been 
paid — indeed,  no  effort  is  made  to  show  that 
it  has  been  satisfied — nor  is  there  anything 
to  indicate  that  there  has  ever  been  a  moment 
that  it  could  have  been  enforced  until  the 
present  effort  was  inaugurated.  It  is  mani- 
fest from  the  record  that  the  judgment  has 
lain  dormant  for  the  reason  that  there  was 
no  opportunity  to  enforce  it  The  rights  of 
third  parties,  have  not  intervened  or  attached 


in  the  meantime,  and  it  does  not  appear  that 
any  injustice  can  result  to  any  one  from  per- 
mitting the  plaintiff  in  the  Judgment  to  com- 
pel its  satisfaction  by  the  surviving  Judgment 
debtor.  On  the  contrary,  such  a  course  would 
seem  to  be  in  furtherance  of  Justice. 

For  these  reasons  the  Judgment  complained 
of  must  be  reversed  and  set  aside ;  and,  this 
court  proceeding  to  enter  such  Judgment  as 
the  circuit  court  ought  to  have  entered,  it  is 
ordered  that  T.  N.  Berry,  deputy  sheriff  for 
Madison  county,  be  allowed  nunc  pro  tunc 
to  amend  his  return  on  the  original  execu- 
tion in  question,  by  affixing  his  signature  in 
his  official  capacity  to  such  return.  And  it  is 
further  ordered  that  the  motion  of  the  de- 
fendant O.  T.  Collins,  to  quash  the  execution 
issued  January  1,  1908»  be,  and  the  same  is 
hereby,  overruled. 

Reversed. 

(109  Va.  768) 
8AFFBLL  et  al.  ▼.  ORR. 
(Supreme  Court  of  Appeals  of  Virginia.    June 

1.  ACKNOWUCDGMENT    (J    37*)— ACKNOWLEDG- 

KENT  OF  Married  Woman— Sufficiency. 
A  certificate  of  acknowledgment  of  a  mar- 
ried woman,  which  shows  that  she  personally 
appeared  before  two  Justices  of  the  peace,  who 
examined  her  privily  and  apart  from  her  hus- 
band and  read  and  explained  the  deed  to  her, 
and  that  she  acknowledged  that  she  had  will- 
ingly executed  the  same  and  did  not  wish  to 
retract  it,  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  H  199-216;  Dec  Dig.  S  37.*] 

2.  Courts  (f  93*)— Rules  of  Property. 

A  decision  of  the  Supreme  Court  of  Ap- 
peals that  a  certificate  of  acknowledgment  of  a 
married  woman  is  insufficient  because  the  requi- 
site "acknowledged  the  deed  to  be  her  act"  ap- 
peared in  the  certificate  before  the  privy  ex- 
amination, and  that  a  certificate  is  insufficient 
which  fails  to  show  that  she  acknowledged  the 
deed  to  be  her  act,  and  that  she  willingly  ex- 
ecuted the  same,  but  which  recognized  that  a 
certificate  which  substantially  complies  with  the 
statute  is  suflScient,  does  not  establish  a  rule 
of  property;  and  does  not  prevent  the  court 
from  determining  that  a  certificate  of  acknowl- 
edgment in  substantial  compliance  with  the 
statute  is  sufScient. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  336;   Dec.  Dig.  S  93.*] 

3.  Acknowledgment   (|  25*)— Ckbtificat»— 

Sufficiency. 

A  substantial  compliance  with  the  statute 
as  to  taking  and  certifsring  a  married  woman's 
acknowledgment  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  §{  133-148;   Dec.  Dig.  {  25.*] 

4.  Vendor  and  Purchaser  (J  231*)  — Bona 
Fide  Purchaser— Notice. 

One  purchasing  an  estate  which  is  sub- 
ject to  the  right  of  another,  as  shown  by  the 
chain  of  title  papers,  is  charged  with  notice  of 
all  that  the  papers  disclose  on  complete  ex- 
amination. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  515;  Dec  Dig.  S  231.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  ft  Am.  Diss.  U07  to  dato,  ft  IUport«r  Indosst 
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5.  Vendob  and  Pubchaseb  (I  231*)  — Bona 

Fide  Pubchaseb. 

A  purchaser  of  land  from  one  whose  title 
depends  on  a  decree  taken  against  a  minor  is 
bound  with  notice  of  the  right  of  the  minor  to 
show  cause  against  the  decree  after  attaining 
full  age.  as  authorized  by  Code  1887,  §  3424 
(Code  1904,  p.  1817),  especially  where  the  pur^ 
chaser  had  actual  notice  of  the  rights  of  the 
minor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  615 ;  Dec.  Dig.  S  231.*J 

Appeal  from   Circuit  Court,  Lee  County. 

Suit  by  Perdie  Orr  for  herself  and  next 
trlend  of  R.  S.  Orr  against  8.  M.  Saffell  and 
another.  From  a  decree  for  complainants, 
defendant  appeals.    Affirmed. 

J.  W.  Orr  and  Irvine  &  Morison,  for  ap- 
pellant Pennington  Bros,  and  Duncan  & 
Sewell,  for  appellees. 

CARDWELL,  J.  The  pleadings  and  facts 
In  this  case  necessary  to  he  stated  are  as 
follows:  On  the  7th  day  of  AprU,  1883,  Da- 
vid M.  Orr  and  Rebecca  Orr,  his  wife,  were 
Joint  owners  of  a  certain  tract  of  land  sit- 
uated in  Lee  county,  Va.,  each  owning  an 
undivided  moiety;  and  on  that  day,  for  a 
valuable  consideration,  they  conveyed  this 
land  as  a  whole  to  R.  S.  Orr,  their  son,  the 
deed  being  acknowledged  by  the  grantors 
and  certified  as  to  Rebecca  Orr,  the  wife, 
by  two  justices  of  the  peace,  as  was  then 
required  by  law,  and  the  deed  duly  admit- 
ted to  record. 

David  M.  Orr  and  R.  S.  Orr  having  de- 
parted this  life,  the  first  In  1883,  and  the 
latter  in  1888,  leaving  a  widow,  Lizzie  Orr, 
and  one  child,  an  Infant  (Perdie  Orr),  at  the 
November  rules,  1888,  Rebecca  Orr  filed  her 
bill  in  the  circuit  court  of  Lee  county  against 
E.  W.  Pennington,  administrator  of  the 
estate  of  R.  S.  Orr,  deceased,  Lizzie  Orr,  and 
Perdie  Orr,  the  object  of  which  was  to  have 
set  aside  and  annulled  the  deed  of  April  7, 
1883,  upon  several  grounds,  among  them 
that  she  (Rebecca  Orr)  had  not  acknowledg- 
ed the  deed  as  the  law  required. 

The  bill  was  answered  by  Pennington,  ad- 
ministrator, Lizzie  Orr,  and  a  guardian  ad 
litem  duly  appointed  on  behalf  of  the  in- 
fant, Perdie  Orr;  the  answer  of  Lizzie  Orr 
denying  the  allegations  of  the  bill,  and  al- 
leging the  validity  of  the  certificate  of  ac- 
knowledgment in  question. 

Upon  the  hearing  of  this  cause,  a  decree 
was  entered  September  12,  1889,  holding 
that  the  acknowledgment  to  the  deed  of  Re- 
becca Orr  was  defective,  setting  aside  the 
deed,  and  appointing  a  commissioner  to  re- 
port on  the  questions  of  rents,  profits,  etc. 

On  April  2,  1890,  a  supplemental  bill  was 
filed,  which  set  forth  that  since  the  last  de- 
cree another  child,  to  wit,  R.  S.  Orr,  had 
been  bom  to  Lizzie  .Orr,  and  this  posthum- 
ous child  was  made  a  party  defendant  On 
the  same  day  an  answer  was  filed  by  the 
guardian  ad  litem  for  this  infant,  and  the 


administrator  and  the  widow  of  ?  S  Orr, 
deceased,  filed  their  respective  answers  to 
the  supplemental  bill.  Another  decree  was 
thereupon  entered  on  that  day,  reaflirming 
the  principles  of  the  cause  as  they  had  been 
settled  by  the  prior  decree  of  September  12, 
1889.  A  suspension  of  this  last  decree  was 
asked  for  the  purpose  of  appealing  the  case 
to  this  court,  but  the  appeal  was  never  pros- 
ecuted. 

The  result  of  the  decrees  mentioned  was 
that  Rebecca  Orr  recovered  her  half  of  the 
original  tract  of  land  which  was  made  the 
subject  of  litigation,  and,  having  had  par- 
tition thereof  made  in  the  aforesaid  cause, 
sold  and  conveyed  the  land  she  thus  acquir- 
ed to  her  son-in-law^  S.  BL  Wells;  but  the 
deed  thereto  was  not  executed  and  deliver- 
ed until  February  27,  1892,  and  Wells,  by 
deed  dated  December  28,  1897,  conveyed  the 
same  land  to  S.  M.  and  A.  B.  Saffell,  his 
wife.  The  grantees  took  possession  of  the 
land  at  or  about  the  date  of  that  deed,  and 
have  remained  in  possession  thereof. 

On  December  19,  1897,  Perdie  Orr,  having 
a  few  months  before  attained  her  majority, 
for  herself,  and  as  next  friend  .of  her  broth- 
er, R.  S.  Orr,  filed  their  bill  of  review  against 
SafTell  and  wife,  in  which  was  set  up  the 
aforesaid  chancery  cause  of  Rebecca  Orr  v. 
Pennington,  Administrator,  etc.,  and  the  ac- 
tion taken  in  that  cause,  the  sales  and  con- 
veyances from  Rebecca  Orr  to  S.  H.  Wells, 
and  from  him  to  Saffell  and  wife,  the  decree 
of  September  12,  1889,  and  the  certificate  of 
the  Justices  of  the  peace  attached  to  the 
deed  of  April  7,  1883,  and  alleged  that  the 
said  decree  was  erroneous  on  its  face,  be- 
cause the  certificate  of  the  acknowledgment 
of  Rebecca  Orr  to  that  deed  was  a  valid 
certificate;  no  other  invalidity  In  the  decree 
being  alleged.  The  iM:ayer  was  that  the 
bill  of  review  be  allowed  in  the  original 
cause  above  mentioned,  that  the  said  decree 
be  reversed  and  set  aside,  and  that  the  land 
be  returned  to  the  plaintiff. 

At  the  March  rules,  1908,  Perdie  Orr,  for 
herself  and  her  next  friend,  R.  S.  Orr,  filed 
an  amended  bill  of  review,  which  repeats 
the  allegations  of  the  first  bill,  and,  in  addi- 
tion to  the  matters  in  said  first  bill,  sets  out 
the  decree  of  April  2,  1890,  and  alleges  er^ 
ror  in  it,  as  well  as  in  the  decree  of  Sep- 
tember 12,  1889;  the  additional  error  al- 
leged in  the  supplemental  bill  of  review  be- 
ing a  matter  that  need  not  be  here  stated. 
This  amended  and  supplemental  bill  of  re- 
view was  answered  by  the  defendants  there- 
to, Clamanda  Wells,  Mary  W.  Wells,  Wil- 
liam A.  Orr,  and  S.  M.  Saffell  and  wife,  in 
all  of  which  answers  it  was  insisted  that 
there  was  no  error  in  the  decrees  complain- 
ed of  apparent  upon  the  face  of  the  record, 
and  other  matters  set  out  not  material  to 
the  question  here  presented. 

Upon  these  pleadings  a  decree  was  enter- 
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ed  on  the  14t3i  day  of  May,  1908,  annulling 
and  setting  aside  the  decrees  of  September 
12,  1889,  and  April  2,  1890,  In  so  far  aa  they 
affected  the  title  of  the  plaintiffs,  Perdie 
and  R.  S.  Orr,  to  the  land  in  controversy, 
and  appointing  a  commissioner  to  take  an 
acconnt  of  the  rents,  profits,  and  permanent 
improyements;  and  from  that  decree  this 
appeal  was  taken. 

The  question  presented  is  whether  the  cer- 
tificate of  acknowledgment  by  Rebecca  Orr 
to  the  deed  of  April  7,  1883,  was  valid  or 
invalid;  and  this  court  Is  of  opinion  that 
this  question  Is  ruled  by  its  decision  in  the 
case  of  Geil  v.  Gell,  101  Va,  773,  45  S.  £1 
32S. 

A  comparison  of  the  certificates  of  ac- 
knowledgment will  disclose  that  they  are 
substantially  the  same. 

In  the  Gell  Case,  the  certificate  was  as  fol- 
lows: "We  do  further  certify  that  Rebecca 
Geil,  wife  of  Henry  Geii,  whose  name  is  like- 
wise signed  to  the  writing  hereto  annexed 
bearing  date  as  aforesaid,  also  personally 
appeared  before  us  in  our  said  county,  and 
having  the  writing  aforesaid  fully  explained 
to  her,  and  being  examined  by  us  privily  and 
apart  from  her  said  husband,  she,  the  said 
Rebecca  Geil,  declared  that  she  had  willingly 
executed  the  same  and  does  not  wish  to  re- 
tract It" 

The  following  Is  the  certificate  In  the  Orr 
case:  "We,  John  B.  Pennington  and  W.  R. 
Yeary,  two  justices  of  the  peace  in  and  for 
the  said  county  and  state  aforesaid,  do  cer- 
tify that  Rebecca  Orr,  wife  of  David  M. 
Orr,  whose  names  are  signed  to  the  foregoing 
deed,  bearing  date  on  the  7th  day  of  April, 
1883,  personally  appeared  before  us  in  our 
county,  and  being  examined  by  us  privily 
and  apart  from  her  said  husband,  and  having 
said  deed  read  and  .fully  explained  to  her, 
acknowledged  that  she  had  willingly  execut- 
ed the  same  and  does  not  wish  to  retract  it" 

The  only  difference  in  the  two  certificates 
are:  First  the  Geil  certificate  has  the  req- 
uisite of  explaining  the  deed  stated  before 
the  requisite  of  privy  examination;  and,  sec- 
ond, in  the  certificate  the  word  "declared" 
is  used,  instead  of  the  word  "acknowledged," 
whereas.  It  is  vice  versa  in  the  Rebecca  Orr 
case. 

But  counsel  for  appellants  say  that  if  the 
court  adheres  to  its  ruiing  in  Geil  v.  Gell, 
they  should  prevail  on  this  appeal  for  the 
reasons  that  appellants  acquired  their  right 
to  the  land  after  the  decisions  of  this  court 
in  the  cases  of  Hockman  v.  McClanahan,  87 
Va.  33, 12  g.  Bu  230,  and  Clinch  River  Veneer 
CJa  V.  Kurth,  00  Va.  737,  19  8.  B.  878,  that 
they  are  innocent  purchasers  for  value  with- 
out notice,  and  that  as  those  cases  establish- 
ed a  rule  of  property,  neither  the  immediate 
grantee  of  Rebecca  Orr  nor  his  grantees, 
Saffell  and  wife,  can  be  disturbed  in  their 
rights  by  reason  of  the  decision  of  this  court 
in  Geil  v.  Geil,  supra. 

This  contention  is  wholly  without  merit 


for  the  reason  that  the  court  In  Geil  v.  Geil 
expressly  held  that  the  two  cases  relied  on 
by  appellants  did  not  constitute  a  rule  of 
property,  and  that  the  decision  in  the  later 
case  was  in  line  with  the  weight  of  authority 
prior  to  Hockman  v.  McClanahan  and  Clinch 
River  Veneer  Co.  v.  Kurth.  The  court  sees 
no  reason  whatever  for  receding  from  either 
of  those  views.  In  the  first  place,  the  case 
of  Hockman  t.  McClanahan  held  the  cer- 
tificate of  the  married  woman^s  acknowledg- 
m^it  insufficient  because  the  requisite  "ac- 
knowledged  the  deed  to  be  her  act"  appeared 
in  the  certificate  before  the  privy  examina- 
tion; and  In  Clinch  River  Veneer  Co.  v. 
Kurth  the  certificate  failed  to  show  that  the 
married  woman  acknowledged  the  deed  to 
be  her  act  and  also  that  she  had  willingly 
executed  the  same.  So  that  it  will  be  seen 
that  in  each  case  the  certificate  was  held  in- 
valid upon  different  grounds,  and  as  a  mat- 
ter of  fact  both  decisions  recognized,  as  did 
the  decision  in  Geil  v.  Geil,  and  many  others 
that  precede  it  that  all  that  was  required  in 
the  certificate  was  a  substantial  compliance 
with  the  statute.  Therefore  the  court  in 
its  last  decision  (Geil  v.  Gell),  was  unques- 
tionably right  in  holding  that  the  cases  of 
Hockman  v.  McClanahan,  and  Clinch  River 
Veneer  Co.  v.  Kurth,  did  not  establish  a  rule 
of  property,  and  that  the  rule  of  construc- 
tion established  by  this  court  prior  to  the  de- 
cisions in  those  cases  was  in  accordance 
with  the  view  the  court  took  in  Geil  v.  Geil. 

We  have  taken  occasion  again  to  examine 
the  "prior  decisions"  referred  to  in  the  last- 
named  case;  and  have  found  that  they  uni- 
formly adhere  to  the  rule  that  a  substantial 
compliance  with  the  statute  as  to  taking  and 
certifying  a  married  woman's  acknowledg- 
ment as  the  law  then  stood,  was  all  that 
was  required;  and,  in  the  cases  in  which 
the  certificate  of  a  married  woman's  ac- 
knowledgment was  held  invalid,  it  was  for 
the  reason  that  there  had  not  been  a  sub- 
•stantial  compliance  with  the  statute. 

'*The  effect  of  overruling  a  decision  and 
refusing  to  abide  by  the  precedent  there  laid 
down  is  retroactive  and  makes  the  law  at 
the  time  of  the  overruled  decision  as  it  is 
declared  to  be  in  the  last  decision."  26  Am. 
&  Bng.  Bnc.  L.  179. 

There  is. a  second  reason  why  the  conten- 
tion of  appellants,  Saffell  and  wife,  that 
they  are  protected  in  their  right  to  hold  the 
land  in  question  by  reason  of  the  doctrine 
of  stare  decisis  and  the  fact  that  they  are 
innocent  purchasers  from  S.  H.  Wells,  who 
purchased  of  Rebeca  Orr  after  the  decision 
in  Hockman  v.  McClanahan,  cannot  be  sus- 
tained. We  have  seen  that  the  doctrine  of 
stare  decisis  is  unavailing  to  these  appel- 
lants, and  their  claim  of  being  innocent  pur- 
chasers for  value  without  notice  is  equally 
as  unavailing.  They  stand  on  no  better  foot- 
ing than  did  S.  H.  Wells,  under  whom  they 
claim,  and  Wells  could  occupy  no  higher 
ground  than  Il^\jcca  Orr,  his  grantor.    Hai* 
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he^  as  was  his  dnty,  looked  to  the  chain  of 
title  to  the  land  which  Rehecca  Orr  proposed 
to  convey  to  him,  he  would  have  found  the 
cause  of  Rebecca  Orr  y.  Pennington,  Adminis- 
trator, etc.,  open  and  in  effect  a  pending  cause 
in  the  circuit  court  of  Lee  county  as  to  the 
infant  defendants  Perdie  and  R.  S.  Orr,  in 
which  they  had,  under  the  existing  statute— 
now  section  3424  of  the  Code  of  1887  (Code 
1904,  p.  1817) — until  six  months  after  they 
attained  the  age  of  21  years  to  show  cause 
against  the  decrees  entered  therein  prejudi- 
cial to  them. 

It  is  an  established  rule  in  Virginia  that, 
where  a  party  purchases  an  estate  which  is 
subject  to  the  right  of  another,  and  that 
right  is  shown  by  the  chain  of  title  papers, 
the  purchaser  is  charged  with  notice  of  all 
that  the  title  paper  or  papers  to  which  they 
refer  may  disclose  upon  complete  examina- 
tion. Efflnger  v.  Hall,  81  Va.  105;  Burwell's 
Adm*rs  v.  Fauber,  21  Qrat.  446;  Va.  Iron, 
etc.,  Co.  V.  Roberts,  103  Va.  679.  49  a  B.  984, 
and  authorities  there  cited.  Also,  Blanton 
y.  Rose,  70  Ark.  415,  68  S.  W.  674,  where  the 
court,  considering  a  statute  similar  to  sec- 
tion 3424  of  our  Code,  supra,  said:  "A  pur- 
chaser of  land  from  one  whose  title  depends 
on  a  decree  taken  against  a  minor  is  bound 
with  notice  of  his  right  to  show  cause 
against  the  decree.  This  statute  is  notice  to 
all  the  world  in  cases  where  it  applies,  and 
there  can  be  no  such  thing  as  an  innocent 
purchaser  in  such  cases.*' 

Not  only  was  S.  H.  Wells  bound  by  notice 
of  the  rights  of  appellees,  but  appellants 
claiming  under  him  are  so  bound.  That  Saf- 
fell  and  wife  had  actual  notice  of  appel- 
lants* rights  when  they  purchased  the  land 
in  question  from  Wells  is  concluslyely  shown 
by  the  fact  appearing  in  this  record  that 
they  took  from  Wells  a  bond  of  indemnity 
against  loss  or  damage  should  the  infant 
parties  interested  (appellees),  when  they  ar- 
rived at  the  age  of  21  years,  assert  their 
right  to  the  land  they  (Saffell  and  wife)  pur-, 
chased  of  Wells,  or  any  part  thereof,  and 
also  binding  Wells  to  pay  all  costs  of  a  suit 
by  said  infants  for  that  purpose. 

There  are  other  questions  raised  and  ar- 
gued on  this  appeal;  but,  in  the  view  we 
have  taken  of  the  case,  it  becomes  unneces- 
sary to  consider  them. 

For  the  foregoing  reasons,  the  decree  ap- 
pealed from  must  be  affirmed. 

AfQrmed. 
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Supreme  Court  of  Appeals  of  Virgiaia.     June 
10,  1909.    On  Rehearing,  June  24,  1909.) 

I.  EyiDEiTCE  (§  507*)  —  Opinion  EWidenck  — 
Expert  Testimony. 

How  far  a  red  lantern  used  as  a  railroad 
dan^r  signal   could   be   observed   on   a   foggy 


morning  is  not  a  matter  of  expert  knowledge  re- 
quiring expert  testimony,  being  a  matter  resting 
on  common  experience. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §  507.*]  ^^ 

Z  Evidence  (J  483*)-Opinion  ByzDENCs— 
Mattebs  op  CoicicoN  Knowledge. 
•  In  an  action  for  a  railroad  fireman's  death 
by  the  collision  of  his  train  with  a  freight 
train  which  was  standiug  still  because  plain- 
tiff's train  crew  did  not  observe  a  red  light  sig- 
nal sent  back  by  the  freight  train  crew,  a  wit- 
ness who  was  on  the  freight  train  the  morning 
of  the  accident,  and  saw  the  fog  and  the  signal 
lanterns,  could  testify  how  far  such  lantern 
could  be  observed  under  the  circumstances ;  that 
being  a  matter  depending  upon  common  ex- 
perience. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  483.*] 

3.  Appeal  and  Ebbob  (|  1060*)— Habmless 
Ebbob  —  Pbejudioial  Effect  —  Admission 
OF  Testimony. 

In  an  action  for  a  railroad  fireman's  death 
by  the  collision  of  his  train  with  a  freight  train 
ahead  caused  by  the  crew  on  decedent's  train 
not  observing  the  red  lamp  signals  sent  back 
b^  the  freight  train,  any  error  in  admitting  tes- 
timony by  one  who  was  on  the  train  at  the 
time  of  the  accident  as  to  how  far  the  red  lan- 
tern could  be  seen  through  the  fog  was  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  S  1050.*] 

4.  Evidence  (S  539%*)— Opinion  Evidence 
— Expebt  Testimony— Opebation  of  Rail- 
boads. 

One  who  had  been  a  railroad  brakeman 
and  engineer  for  a  number  of  years  was  quali- 
fied to  testify  as  to  what  the  usual  railroad 
danger  signals  were  and  their  meaning. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  539%.*] 

6.  Appeal  and  Ebbob  ((  1051*)— Habmless 
Ebbob  —  Admission  of  Testimony  —  Factts 
Othebwise  Pboved. 

Eiven  if  a  witness  was  not  qualified  to  tes- 
tify as  to  what  were  the  usual  danger  signals 
used  in  the  operation  of  a  railroad,  the  admis- 
sion of  his  testimony  was  not  reversible  where 
such  facts  were  proved  without  objection  by 
another  witness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §|  4161-^170;  Dec  Dig.  S 
1051.*] 

6.  MaSTEB  and  SEByANT  (S  265*)— INJUBIES— 

Neolioencb— Bubden  of  Pboof. 

Plaintiff  must  show  that  his  intestate  was 
injured  by  his  employer's  negligence  in  order  to 
recover  therefor;  that  he  was  injured  being 
of  itself  insufficient. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  265.*] 

7.  Masteb  and  Sebvant  (i  137*)- Masteb's 
Duty  —  Cabe  Requibed  —  Opebation  of 
Tbains. 

Where  a  freight  train  which  was  running 
ahead  of  intestate's  train  stopped  because  of  an 
accident,  it  was  the  company^s  duty  to  use  rea- 
sonable care  to  give  proper  warning  of  the  dan- 
ger to  intestate  s  train,  but  its  duty  was  per- 
formed when  proper  signals  were  given,  even 
though  they  were  not  observed  by  the  employ^ 
on  intestate's  train. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dea  Dig.  S  137.*] 

8.  Masteb  and  Sebvant  (S  236*)— Injubies 
— Contbibutobt  Negligence. 

Plaintiff  could  bot  recover  for  intestate's 
death  by  collision  with  a  freight  train,  which 
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was  running  ahead  of  his  train*  if  the  failnre  to 
observe  the  danger  signals  given  by  the  em- 
ployes of  the  freight  train  was  due  to  intestate's 
failure  to  keep  a  proper  lookout,  as  he  was  re- 
quired to  do. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  236.*J 

9.  Masteb  and  Servant  (|  296*)— Injubies 
—Actions— Instbuctions— Misleading  In- 
structions. 

In  an  action  for  intestate's  death  in  a 
collision  of  his  engine  with  a  freight  train 
which  had  stopped  ahead  of  it.  because  of  the 
failure  to  observe  danger  signals  sent  back  by 
the  freight  train,  a  requested  instruction  that, 
if  intestate  did  not  use  ordinary  care  by  keep- 
ing a  proper  lookout  for  danger  signals,  he 
contributed  to  his  death,  and  could  not  recover, 
though  defendant  was  also  negligent,  correctly 
stated  the  law,  and  it  was  erroneous  and  mis- 
lending  to  qualify  it  by  adding,  "provided  such 
lookout  would  have  prevented  the  accident" ; 
the  qualification  having  already  been  sufficient- 
ly covered  by  other  instructions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  296.*] 

10.  Masteb  and  Sebvant  (8  137*)— Injubies 

—Negligence. 

Where  a  freight  train  which  was  running 
ahead  of  intestate's  train  stopped  and  sent  back 
a  flagman  to  signal  intestate's  train,  if,  nnder 
the  circumstances  the  only  proper  signal  was 
a  fusee,  the  flagman  was  negligent  in  not  sup- 
pb'ing  himself  with  them  before  leaving  tbe 
caboose. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  137.*] 

11.  Masteb  and  Servant  (8  137*)— Masteb' s 
Duty— Cabe  Requibed. 

It  is  a  railroad  company's  duty  to  exercise 
reasonable  care  for  the  safety  of  its  employes, 
but  it  need  not  exercise  more  than  ordinan* 
care  under  the  circumstances,  however  hazard- 
ous the  employment  may  be. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  137.*] 

12.  Trial  (§  203*)  —  Instructions  —  Issues 
and  Theories  of  Case. 

In  an  action  for  intestate's  death  by  the 
collision  of  his  engine  with  a  freight  train 
ahead  of  it,  because  intestate's  crew  did  not  see 
the  red  lantern  sent  back  by  the  freight  train, 
where  plaintiff  claimed  that  a  lantern  signal 
was  not  adequate  under  the  circumstances,  but 
that  a  fusee  signal  should  have  been  u^ed,  but 
there  was  evidence  to  support  defendant's  the- 
ory that  a  red  lantern  signal  was  sufficient,  a 
requested  instruction  embodying  its  theory 
should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  203.*] 

Error  to  Circuit  Court,  Northampton 
County. 

Action  by  Wilson's  administrator  against 
the  New  York,  Philadelphia  &  Norfolk  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  new 
trial  granted. 

Plaintiff  requested  the  court  to  give  the  fol- 
lowing instructions,  which  were  given  over 
objection. 

•*(1)  The  court  Instructs  the  jury  that  if 
they  believe  from  the  evidence  that  Nelson, 
the  flagman  of  train  No.  1,  went  back  a  suf- 
ficient distance  to  have  warned  Parker,  the 
engineer  on  train  No.  49,  by  the  use  of  tor- 


pedoes or  fusees,  in  time  for  Parker  to  have 
stopped  his  engine  and  prevented  the  colli- 
sion, and  that  the  said  Nelson  could,  in  the 
exercise  of  ordinary  care,  have  carried  with 
him  and  used  said ,  torpedoes  or  fusees,  but 
that  he  either  did  not  carry  them  with  him, 
or,  if  he  did,  did  not  use  them,  and,  if  he  had 
done  so,  Parker  would  have  stopped  his  en- 
gine in  time  to  prevent  the  collision,  and  that 
his  not  doing  so  was  a  lack  of  ordinary  care 
on  his  part,  and  was  the  proximate  cause  of 
the  collision,  then  they  will  find  for  the  plain- 
tiff. The  court  further  instructs  you  that 
the  plaintiff  in  this  case  is  entitled  to  recov- 
er, although  they  may  believe  that  Parker 
was  guilty  of  negligence  contributing  to  the 
accident,  if  Wilson  was  not  so  guilty,  and 
the  brakeman  was  guilty  as  aforesaid. 

"(2)  The  words  'ordinary  care'  as  used  in 
these  instructions  means  such  care  as  a  man 
of  ordinary  prudence  would  have  used  under 
similar  circumstances  in  view  of  the  dangers 
incident  to  the  service,  but  what  could  have 
been  ordinary  care  under  some  circumstances 
might  be  negligence  under  other  circumstan- 
ces, and  it  is  for  the  jury  to  decide  from  all 
the  evidence  whether  ordinary  care  was  used 
in  this  case. 

**(3)  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  Is  entitled  to  recover  in  es- 
timating the  damages,  the  jury  should  find 
the  sum  with  reference: 

"First.  To  the  pecuniary  loss  of  his  mother 
and  sisters,  at  a  sum  equal  to  the  probable 
earnings  of  the  deceased,  considering  his  age, 
business  capacity,  experience,  habits,  energy, 
and  perseverance  during  his  lifetime. 

"Second.  They  may  consider  the  loss  of  his 
care,  attention,  and  society  to  his  mother  and 
sisters. 

"Third.  They  may  add  such  sums  as  they 
may  deem  fair  and  just  ]iy  way  of  solace  and 
comfort  to  his  mother  and  sisters  for  the 
sorrow,  sufferings,  and  mental  anguish  occa* 
sioned  by  his  death.  The  plaintiff  in  his  dec- 
laration claims  $10,000  in  damages,  and  the 
jury  are  authorized  to  award  such  sum  as  the 
evidence  justifies,  if  any,  not  exceeding  the 
sum  so  claimed  by  the  plaintiff." 

And  thereupon  the  defendant,  by  counsel, 
asked  the  court  to  Instruct  the  jury  as  fol- 
lows: 

"(A)  The  court  Instructs  the  jury  that,  in 
an  action  against  a  railroad  company  to  re- 
cover damages  for  an  Injury  negligently  in- 
flicted on  a  servant  of  the  company,  the  bur- 
den of  proof  is  on  the  plaintiff  to  establish 
the  negligence  of  the  defendant  by  aflSrmatlve 
evidence,  which  must  show  more  than  a  mere 
probability  of  a  negligent  act  The  evidence 
of  negligence  must  not  be  left  wholly  to  con- 
jecture, and,  in  determining  whether  or  not 
an  act  or  omission  of  the  master  was  negli- 
gent, it  must  be  borne  in  mind  that  the  mas- 
ter (railroad  company)  Is  not  compelled  to 
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foresee  and  provide  against  that  which  rea- 
sonable and  prudent  men  would  not  expect 
to  happen. 

"(B)  If  the  Jury  believe  from  the  evidence 
that  Daniel  J.  Parker,  the  engineer  on  train 
No.  48,  was  notified  at  Hallwood  Station,  a 
station  of  the  New  York,  Philadelphia  &  Nor- 
folk Railroad  Company,  about  25  miles  north 
of  the  place  of  the  collision,  between  trains 
No.  49  and  No.  1,  at  or  about  the  hour  of 

o'clock  a.  m.,  on  the  10th  day  of  April, 

1906,  the  day  of  the  collision  between  said 
trains,  both  being  south  bound  on  the  same 
track,  a  single  track,  by  William  D.  Nelson,  a 
flagman  on  train  No.  1,  to  look  out  for  his 
train  No.  1,  that  it  was  running  ahead  of 
train  49,  with  a  driving  hot  box,  and  that 
fireman,  George  R.  Wilson,  of  train  49,  the 
plaintiff's  intestate,  was  present  and  within 
the  hearing  of  William  D.  Nelson  when  said 
Nelson  gave  this  notice  to  the  said  Daniel 
J.  Parker  (the  said  engineer),  and  that  train 
1  left  Hallwood  Station  only  about  five  min- 
utes ahead  of  train  49,  and  that  the  weather 
was  very  thick  and  foggy,  and  that  train  49 
ran  behind  train  1,  at  a  speed  of  about  30  to 
40  miles  an  hour,  and  if  the  jury  further  be- 
lieve from  the  evidence  that  the  plaintiff's 
intestate  (George  R.  Wilson)  fireman  as  afore- 
said on  train  49  did  not  keep  a  faithful  and 
proper  lookout  with  D.  J.  Parker,  the  en- 
gineer of  train  49,  for  danger  signals  and  ob- 
structions on  the  said  raUroad  track,  in  so 
far  as  he  could  in  the  discharge  of  his  duty 
as  fireman,  then  the  said  George  R.  Wilson, 
the  plaintiflTs  Intestate,  was  guilty  of  having 
participated  in  the  negligence  of  said  D.  J. 
Parker,  the  engineer,  should  they  believe 
Parker  was  in  fact  negligent,  and  the  plaintiff 
is  not  entitled  to  recover  in  this  action: 

"(C)  If  the  Jury  believe  from  the  evidence 
that  the  plaintiff's  'intestate  did  not  use  or- 
dinary care  by  keeping  a  faithful  and  proper 
lookout  for  danger  signals  on  the  right  of 
way  and  track,  then  he  contribute  to  his 
death,  and  is  precluded  from  recovering  in 
this  action,  although  the  defendant  (company) 
may  be  chargeable  with  negligence  also. 

"(D)  If  the  jury  believe  from  the  evidence 
that  the  death  of  the  plaintiff's  Intestate 
(George  R.  Wilson)  was  caused  by  circum- 
stances which  show  it  was  an  accident  pure 
and  simple,  which  could  not  have  been  antici- 
pated by  any  reasonable  foresight  on  the 
part  of  the  company,  thiey  must  find  for  the 
defendant  company. 

"(E)  The  court  Instructs  the  jury  that  it 
is  the  duty  of  the  railroad  company  to  ex- 
ercise reasonable  care  for  the  safety  of  its 
employes,  but  it  is  not  bound  to  provide  the 
latest  inventions  or  the  most  newly  discover- 
ed appliances.  It  is  not  bound  to  use  more 
than  ordinary  care,  no  matter  how  hassard- 
ous  the  business  may  be  in  which  the  em- 
ploy6  is  engaged. 

"(F)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  brakeman 
Nelson   stopped  train  49   at  Hallwood   the 


morning  of  the  collision  with  his  red  Itintem 
alone,  without  difllculty,  during  a  fog,  that 
when  freight  train  No.  1  parted  just  before 
reaching  Exmore  the  fog  was  no  denser  than 
it  was  at  Hallwood  when  he  flagged  Na  49 
with  his  lantern  alone,  he  was  not  guilty  of 
negligence  in  going  Inunedlately  back  and 
attempting  to  again  flag  No.  49  with  his  red 
lantern,  provided  the  same  was  swung  and 
used  as  a  danger  signal  should  have  been 
swung  or  used. 

"(G)  The  court  Instructs  the  jury  that  flag- 
man Nelson  was  in  the  exercise  of  reasonable 
and  ordinary  care  in  attempting  to  signal 
train  49  to  stop  with  a  red  lantern  alone 
Immediately  preceding  the  collision,  if  he  had 
stopped  the  same  train  at  Hallwood  a  short 
time  before  with  the  same  lantern,  provided 
the  weather  conditions,  such  as  fog  and  light, 
were  practicaUy  the  same  at  both  places  at 
the  time  the  red  lantern  was  used  to  stop  the 
train,  provided  the  same  was  swung  and  used 
as  a  danger  signal  should  have  beisn  swung  or 
used." 

To  the  granting  of  which  instructions,  the 
plaintiff,  by  counsel,  objected,  and  thereupon 
the  court  granted  instructions  A,  B,  D,  and 
E,  as  prayed  for,  but  refused  to  grant  instruc- 
tions C,  F,  and  G,  as  prayed  for,  but  gave  in- 
struction Q  modified  as  follows: 

"(C  as  given)  If  the  jury  believe  from  the 
evidence  that  the  plalntififs  intestate  did  not 
use  ordinary  care  by  keeping  a  faithful  and 
proper  lookout  for  danger  signals  on  the  right 
of  way  and  track,  in  so  far  as  he  could  in  the 
proper  discharge  of  his  duties  as  fireman, 
then  he  contributed  to  his  death  and  is  pre- 
cluded from  recovering  in  this  action,  al- 
though the  defendant  (company)  may  be 
chargeable  with  negligence  also,  provided 
they  believe  from  the  evidence  such  a  look- 
out would  have  prevented  the  accident** 

And  refused  to  grant  instructions  F,  and 
G,  to  which  action  of  the  court  in  granting 
the  instructions  prayed  for  by  the  plaintiff, 
and  in  refusing  to  grant  instruction  C.  as 
prayed  for,  and  in  giving  the  same  as  modi- 
fied, and  in  refusing  to  give  instructions  F 
and  G,  as  prayed  for,  defendant  excepted. 

Thos.  H.  Wlllcox  and  B.  H.  Spady,  for 
plaintiff  in  error.  G.  S.  Kendall,  J.  E.  Heath, 
and  R.  G.  Houston,  for  defendant  in  error. 

KEITH,  P.  Passenger  train  No.  49  of  the 
New  York,  Philadelphia  &  Norfolk  Railroad 
Company  ran  Into  the  rear  of  a  freight  train 
on  that  road,  the  collision  resulting  In  the 
death  of  Wilson,  the  fireman  upon  the  engine 
of  the  passenger  train,  and  this  suit  was 
brought  by  his  administrator  to  recover  dam- 
ages. There  was  a  verdict  and  judgment  for 
the  plaintiff.  During  the  progress  of  the 
trial  certain  exceptions  were  taken  to  rul- 
ings of  the  court,  which  are  now  before  us 
for  review  upon  a  writ  of  error. 

The  etldence  tends  to  prove  that  on  the 
10th  of  April,  1906,  a  freight  train  consisting 
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of  an  engine  and  20  cars  was  moving  south 
upon  the  roadway  of  plaintiff  in  error.  Near 
Hallwood  Station  tlie  engineer  discovered 
tliat  iiis  engine  had  a  hot  box,  and  his  flag- 
man was  at  once  dispatched  to  notify  passen- 
ger train  No.  49  of  the  fact  The  flagman 
had  instructions  to  flag  the  train,  to  stop  it, 
and  to  inform  the  engineer  upon  that  train 
of  what  had  occurred  upon  the  freight  train. 
The  flagman  went  back  a  sufficient  distance, 
and,  using  a  red  lantern  as  a  signal,  flagged 
passenger  train  No.  49,  brought  it  to  a  stop, 
and  delivered  his  message.  The  proof  is 
that  at  the  time  there  was  quite  a  heavy 
fog ;  but,  notwithstanding  that  fact,  the  sig- 
nal with  the  red  lantern  was  observed  and 
obeyed  by  the  engineman  upon  passenger 
train  No.  49.  Both  trains  on  this  single  track 
were  moving  southward  in  the  direction  of 
Cape  Charles,  the  terminus  of  the  road,  and 
it  appears  from  the  evidence  that  the  train 
dispatcher  at  Cape  Charles  notified  the  en- 
gineman on  passenger  train  No.  49  of  the 
trouble  with  respect  to  the  hot  box  upon  the 
freight  train,  and  the  telegram  giving  this  in- 
formation was  found  upon  the  person  of 
Parker,  the  engineman,  after  his  death,  he 
also  having  been  killed  by  the  collision  which 
subsequently  occurred. 

After  leaving  Hallwood,  and  as  it  ap- 
proached Exmore,  a  station  29  miles  distant, 
a  coupling  on  the  freight  train  gave  way  and 
the  train  parted.  It  was  speedily  halted, 
and  the  flagman,  who  was  in  the  caboose^ 
was  at  once  sent  to  the  rear  to  give  warning 
of  the  situation.  His  testimony  is  that,  when 
he  left  his  train  and  got  upon  the  ground, 
he  could  hear  No.  49  approaching.  He  ran 
as  rapidly  as  he  could  back  along  the  rail- 
road for  a  distance  of  8  telegraph  poles,  or 
480  yards,  waving  his  red  lantern  across 
the  track,  and  continued  to  wave  it  until  the 
passenger  train  had  approached  so  nearly 
that  he  was  compelled  to  stand  aside  to  es- 
cape being  run  over.  The  engineer  did  not 
acknowledge  his  signal  or  diminish  the  speed 
of  the  train,  but  rushed  by,  with  the  result 
that  his  engine  collided  with  the  rear  of  the 
freight  train,  and  both  the  engineman  and 
his  fireman  were  killed. 

There  is  evidence  tending  to  prove  that 
both  trains  had  been  inspected  that  morning ; 
that  their  couplings  and  appliances  were  such 
as  complied  with  the  rules  of  the  Interstate 
Commerce  Commission  and  with  the  rules  in 
the  United  States  for  standard  couplings; 
and  that,  so  far  as  was  disclosed  by  recent 
and  careful  inspection,  all  of  these  appliances 
were  in  good  order. 

The  rules  of  the  company  prescribe  that 
flags  of  the  proper  color  must  be  used  by  day, 
and  lamps  of  the  proper  color  by  night,  or 
whenever  from  fog  or  other  cause  the  day 
signals  cannot  be  clearly  seen ;  that  red  sig- 
nifies danger,  and  is  a  signal  to  stop;  that 
an  explosive  cap  or  torpedo  placed  on  the 
top  of  the  rail  is  a  signal  to  be  used  in  addi- 


tion to  the  regular  signals;  that  the  explo- 
sion of  one  torpedo  is  a  signal  to  stop,  the 
explosion  of  two  torpedoes  not  more  than 
200  feet  apart  is  a  signal  to  reduce  speed,  and 
look  out  for  a  danger  signal;  that  a  fusee 
is  an  extra  danger  signal,  to  be  lighted  and 
placed  on  the  track  at  night  in  cases  of  ac^ 
cident  ot  emergency ;  that  a  train  finding  a 
fusee  burning  upon  the  track  must  stop,  and 
not  proceed  until  it  has  burned  out;  that  a 
lamp  swung  across  the  track  is  the  signal  to 
stop.  And  rule  78  provides  that  '*all  signals 
must  be  used  strictly  in  accordance  with  the 
rules,  and  trainmen  must  keep  a  constant 
lookout  for  signals."  Rule  99  provides  that 
"when  a  train  stops  or  Is  delayed,  under  cir- 
cumstances in  which  it  may  be  overtaken  bv 
a  following  train,  the  flagman  must  go  bade 
immediately  with  danger  signals  a  sufficient 
distance  to  insure  full  protection.  When  re- 
called, he  may  return  to  his  train,  flrst  plac- 
ing two  torpedoes  on  the  rail  when  the  condi- 
tions require  it" 

When  the  flagman  went  back  on  this  occa- 
sion, he  had  with  him  a  red  lantern,  as  al- 
ready stated,  and  torpedoes,  but  no  fusees. 
The  evidence  is  that  the  passenger  train  was 
running  at  between  80  and  40  miles  an  hour. 
At  35  miles  an  hour  the  train  would  have 
covered  the  480  yards  between  the  point  at 
which  the  flagman  made  his  signal  and  the 
rear  of  the  freight  train  in  28  seconds. 

The  first  assignments  of  error  are  to  the 
rulings  of  the  court  in  admitting  certain 
testimony  over  the  objection  of  plaintiff  in 
error  as  set  forth  in  bills  of  exceptions  Nos. 
i  and  2. 

A  witness,  C.  H.  Ames,  was  introduced  on 
behalf  of  the  defendant,  and  testified  as 
follows: 

"Q.  Did  you  get  off  the  train  when  tho 
accident  occurred?    A.  Yes,  sir. 

**Q.  Was  it  foggy  there?    A.  Yes.  sir. 

"Q.  Was  it  just  as  foggy  as  it  was  at  Kel- 
ler?   A.  It  was  later  and  lighter. 

"Q.  The  same  conditions  prevailed  there 
as  at  Keller?   A.  The  day  was  lighter. 

"Q.  Was  the  fog  as  heavy?    A.  Yes,  sir. 

"Q,  Was  it  possible  with  the  conditions 
that  prevailed  at  the  place  where  the  ac- 
cident occurred  to  see  any  kind  of  light  very 
farr 

To  which  question  defendant,  by  counsel, 
objected;  but  the  court  overruled  the  ob- 
jection, and  allowed  the  vdtness  to  answer 
the  question. 

"A.  Do  you  want  me  to  specify  some  dis- 
tance? 

"Q.  We  want  you  to  specify  how  far  you 
could  see  a  light*' 

He  was  then  asked:  "Will  you  please  state 
at  what  distance  you  think  it  possible  to 
have  seen  the  lanterns  used  ordinarily  by 
the  railroad  company,  if  you  know  what  they 
are,  as  signal  lights? 

"A.  I  should  not  think  you  could  see  it 
very  far— the  l^^igtU  of  the  car." 
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To  which  ruling  of  the  court  in  allowing 
the  questions  to  be  asked  and  answered  in 
the  connection  in  which  they  were  asked  the 
plalntiflp  in  error  excepted. 

The  bill  of  exceptions  assigns  no  reason 
why  the  answer  should  have  been  excluded. 
Its  object  was  to  get  from  the  witness  an 
opinion  as  to  how  far  under  the  conditions 
which  existed  the  signal  given  by  a  red 
lantern  could  have  been  observed  on  the 
occasion  in  question.  This  is  not  a  matter  of 
expert  knowledge.  It  is  a  matter  of  opin- 
ion, it  is  true,  resting  on  common  experience, 
the  value  of  which  must  be  determined  by 
the  jury,  which  has  the  witness  before  it  and 
can  form  some  idea  of  the  weight  to  be 
attached  to  his  evidence.  In  this  case  the 
witness  was  upon  the  train  on  the  morning 
of  the  accident  He  saw  the  fog  and  the  lan- 
terns, and  was  able  to  give  some  idea  of  the 
distance  at  which  the  light  of  the  red  lan- 
tern in  use  by  railroads  on  such  occasions 
could  be  seen. 

We  think,  therefore,  that  the  question  and 
answer  were  proper;  but,  even  if  they  were 
not,  we  should  be  Indisposed  to  attach  to 
them  such  importance  as  to  make  them  the 
ground  of  reversing  the  judgment. 

The  second  bill  of  exceptions  is  to  the  tes- 
timony of  James  Driscoll.  The  questions 
which  he  was  asked  were  as  follows: 

"Q.  From  your  knowledge  and  experience 
as  a  railroad  man,  do  you  feel  qualified  to 
speak  as  to  the  running  of  trains  and  the 
use  of  signals?    A.  Yes;  I  think  so. 

"Q.  I  would  ask  you  what  are  the  danger 
signals  ordinarily  used  by  railroad  com- 
panies? A.  Red  flag  by  day  and  red  lamps 
by  night,  and  also  they  use  torpedo  and 
fusee.  The  torpedo  can  be  used  in  the  day- 
time and  also  at  night,  and  the  fusee  es- 
specially  goes  at  night 

"Q.  What  is  a  torpedo?  A.  It  is  something 
about  the  size  of  a  silver  dollar,  and  has 
two  straps  to  it  about  two  inches  long  of 
soft  metal.  I  don*t  know  what  the  metal 
is  made  of.  In  case  of  danger,  this  is  a 
special  danger  signal  used.  This  torpedo  is 
placed  on  the  rail.  One  means  to  stop  still, 
and  for  the  engine  not  to  go  any  further.  It 
explodes  in  a  terrible  way,  and  that  means 
to  stop  there.  Two  placed  one  rail  length 
apart  is  a  signal  to  proceed  on,  and  to  look 
out,  danger  ahead. 

"Q.  How  long  does  it  take  to  fix  or  apply 
a  torpedo  to  the  rail?  A.  You  can  almost 
place  it  as  quick  as  the  hand  can  be  used. 
The  metal  is  very  soft,  and  the  rail  has  the 
over  projection,  and  you  slip  it  on  as  quick 
as  that 

"Q.  What  is  a  fusee?  A.  It  is  a  piece 
about  that  long,  and  it  has  an  explosive  to 
the  end  of  it,  and  it  has  a  piece  of  steel  about 
that  long.  They  are  kept  where  you  can 
put  your  hand  on  it  and  you  can  strike  it 
so,  and  you  can  throw  it  so  (indicating),  and 
It  burns  10  or  15  minutes.    It  bums  a  large 


red  light  The  smoke  goes  up,  and  Is  a 
danger  signal,  and  that  means  stop,  and  not 
move  until  that  burns  out  That  is  another 
extra  danger  signal  used  by  railroad  mesn. 

•*Q.  Did  I  understand  you  to  state  how 
high  a  fusee  bums?  A.  It  bums  tremendous 
high,  and  the  smoke  casts  a  large  red  light 
I  could  not  tell  just  how  many  feet  it  would 
show  in  the  elem^its  from  the  ground  up; 
but  it  is  a  tremendous  big  light" 

To  this  examination  plaintiff  in  error  ex- 
cepted, and  assigns  the  ruling  of  the  court 
upon  it  as  error. 

It  appears  that  Driscoll  had  been  in  the 
railroad  business  for  a  number  of  years  as 
brakeman  and  engineer,  and  was  therefore 
qualified  to  speak  and  to  give  his  opinion 
upon  the  subjects  with  reference  to  which  he 
testifieo.  But,  even  if  this  were  not  so,  the 
same  facts  were  proved,  without  objection, 
by  another  witness,  and  we  are  of  opini<m 
that  this  assignment  of  error  is  not  well 
taken. 

When  the  evidence  was  concluded,  the  de- 
fendant in  error  asked  for  certain  instruc- 
tions, all  of  which  were  given;  and,  while 
they  were  excepted  to  in  the  trial  court, 
there  is  no  assignment  of  error  with  respect 
to  them. 

Plaintiff  in  error  also  asked  for  certain  in- 
strucUons,  marked  ''A,"  **B,"  "0,"  "D,"  "E»" 
"F,"  and  "G."  The  court  gave  A,  B,  D,  and 
E,  refused  to  give  instruction  C  as  asked 
for,  but  gave  it  with  an  amendment  ftnd 
wholly  rejected  instructions  F  and  6. 

Instruction  C,  as  asked  for,  told  the  jury 
that  if  they  believed  '*from  the  evidence 
that  the  plaintiff's  intestate  did  not  use  ordi- 
nary care  by  keeping  a  faithful  and  proper 
lookout  for  danger  signals  on  the  right  of 
way  and  track,  then  he  contributed  to  his 
death,  and  is  precluded  from  recovering  in 
this  action,  although  the  defendant  company 
may  be  chargeable  with  negligence  alsa" 
The  comt  added  to  It  these  words:  ''Provid- 
ed  they  believe  from  the  evidence  such  a 
lookout  would  have  prevented  the  accident" 

The  fact  that  his  intestate  was  injured 
does  not  entitle  defendant  in  error  to  recov- 
er. He  must  show  that  the  injury  was  the 
result  of  negligence  upon  the  part  of  the 
railroad  company.  The  duty  of  the  railroad 
company  was  to  use  reasonable  care  to  give 
proper  warnings  of  the  danger  which  threat- 
ened the  train  upon  which  plaintiff's  intes- 
tate was  an  employ^  If  that  was  done^ 
then  it  had  discharged  its  duty,  and,  if  for 
any  cause  the  signal  was  not  observed,  that 
was  no  fault  of  the  railroad  company.  If 
the  failure  to  observe  the  signal  was  due 
to  Inattention  upon  the  part  of  plaintiff's 
intestate^— to  his  failure  to  keep  ''a  faithful 
and  proper  lookout"  as  it  was  his  duty  to 
do— of  course,  there  could  be  no  recovery. 
But  suppose  the  railroad  company  discharg- 
ed its  duty,  could  it  be  made  answerable  co 
the  plaintiff,  although  his  intestate,  with- 
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out  an^  dereliction  of  duty  upon  his  part, 
failed  to  see,  or  was  unable  to  see,  a  proper 
and  sufficient  signal  of  danger? 

We  think  that  instruction  C,  as  asked,  cor- 
rectly stated  the  law;  that  the  proposition 
contained  in  the  qualification  attached  to  it 
had  already  been  sufficiently  covered  by  oth- 
er instructions;  and  that  attaching  it  to  in- 
struction C  tended  to  mislead  the  Jury,  and 
was  erroneous. 

This  brings  us  to  consider  instructions  F 
and  6.  It  appears  from  the  evidence  and 
from  the  instructions  asked  and  given  at 
the  instance  of  defendant  in  error  that  the 
conflicting  theories  of  plaintiff  and  defend- 
ant in  the  court  below  were  as  follows: 
The  theory  of  plaintiff,  defendant,  in  error 
here,  was  that  under  the  circumstances  as 
they  existed  Immediately  before  and  at  the 
time  of  the  collision,  when  the  flagman  went 
back  up  the  track  to  stop  passenger  train 
No.  49,  it  was  his  duty  to  take  with  him 
not  only  the  red  lantern,  but  torpedoes  and 
fusees,  to  go  back  as  far  as  he  safely  could 
under  the' circumstances,  and  attach  a  tor- 
pedo and  a  fusee  to  the  track  in  the  proper 
manner.  This  theory  of  the  case  is  pre- 
sented In  instruction  No.  1.  The  theory  of 
the  defendant,  plaintiff  in  error  here,  is  that 
the  danger  signal  provided  by  the  rules  and 
in  customary  use  on  such  occasions  is  the 
red  lantern  at  night;  that  the  proper  use  of 
the  torpedo  and  fusee  is  to  put  them  upon 
the  track  as  a  warning  to  a  following  train 
when  the  flagman  has  been  recalled  by  a 
signal  from  his  own  train,  and  this  is  the 
theory  presented  by  instructions  F  and  G. 

It  will  be  recalled  that  the  testimony  of 
the  flagman  tends  to  prove  that  he  went  as 
rapidly  as  possible  to  the  rear,  and  as  far 
as  he  could  go  with  safety;  that  he  waved 
his  red  lantern  as  a  signal,  as  he  had  done 
a  very  short  time  before  at  Hall  wood  Sta- 
tion; that  the  conditions  at  Hall  wood  and 
at  Exmore  were  substantially  the  same;  that 
he  met  the  on-coming  passenger  train  at  a 
distance  of  480  yards  from  the  rear  of  the 
freight  train;  that  it  was  running  at  a  rate 
of  35  miles  an  hour;  and  that  he  had  no 
time  to  put  down  a  torpedo  or  a  fusee.  And 
when  it  Is  recalled  that  a  train  going  at  that 
rate  of  speed  would  cover  the  distance  of 
480  yards  in  28  seconds,  and  that,  if  he  had 
stopped  a  sufficient  length  of  time  before 
meeting  the  passenger  train  to  have  attach- 
ed the  torpedo  or  fusee  to  the  track,  it  would 
have  resulted  in  his  giving  a  signal  at  a  dis- 
tance short  of  480  yards  from  the  rear  of 
the  freight  train  by  so  much  space  as  would 
have  been  covered  by  the  passenger  train 
while  he  was  placing  the  torpedo  or  fusee, 
we  cannot  say  that  the  flagman  confronted 
with  these  difficulties  which  he  had  to  meet 
within  the  brief  period  of  28  seconds  judged 
unwisely  in  confining  himself  to  giving  the 
signal  with  the  red  lantern.  As  a  matter  of 
fact,  he  did  not  have  the  fusee  with  him, 
but  that  we  presume  does  not  affect  the  sit- 


uation; for,  if  that  was  under  the  circum- 
stances the  only  proper  signal  to  have  beer^ 
given,  then  he  was  not  in  the  exercise  of 
reasonable  and  proper  care  in  not  supplying 
himself  with  them. 

As  the  court  told  the  jury  in  instruction 
B,  it  was  the  duty  of  plaintiff  in  error  to 
exercise  reasonable  care  for  the  safety  of  its 
employes;  but  it  was  not  bound  to  use  more 
than  ordinary  care  no  matter  how  hazardous 
the  business  in  which  the  employ^  was  en- 
gaged. There  being  evidence,  then,  tending 
to  show  that,  under  all  the  circumstances  a 
signal  with  a  red  lantern  would  have  satis- 
fled  the  obligation  of  plaintiff  in  error,  the 
Instructions  in  question  should  have  been 
given. 

In  Richmond  Traction  CJompany  v.  Mar 
tin's  Adm'r,  102  Va.  209,  45  S.  El  886,  Judg€  * 
Whittle  says  that:  "Where  two  theories  of 
a  case  are  presented  by  the  evidence,  upon 
one  of  which  the  jury  has  been  sufficlentlj 
instructed,  it  Is  error  to  refuse  an  instrue 
tion  based  upon  the  other  theory  of  the  case 
which,  if  sustained,  would  require  a  dif 
ferent  verdict,  or  to  add  to  such  an  instruc- 
tion a  qualiflcation  which  would  withdraw 
from  the  jury  the  consideration  of  the  last- 
mentioned  theory." 

And  in  Richmond  Passenger,  etc.,  Co.  v. 
Gordon,  102  Va.  498,  46  S.  E.  772,  Judge  Bu- 
chanan says:  "Where  there  is  evidence  tend- 
ing to  prove  that  the  injury  sued  for  was 
caused  by  the  concurrent  and  co-operative 
negligence  of  both  plaintiff  and  defendant 
and  also  evidence  tending  to  prove  that  thf 
defendant's  negligence  alone  was  the  prox- 
imate cause  of  the  injury,  each  party  hat 
the  right  to  have  his  view  or  theory  of  the 
case  presented  to  the  jury  by  proper  instruc- 
tions for  that  purpose."  See,  also,  Phillips 
on  Instructions  to  Juries,  §  101,  and  cases 
there  cited. 

We  are  of  opinion  that  the  judgment  of 
the  circuit  court  must  be  reversed,  and  a 
new  trial  awarded. 

Reversed. 

Upon  Petition  to  Rehear. 

This  case  is  before  us  upon  a  petition  to 
rehear  the  judgment  entered  at  a  former  day 
of  the  present  term  reversing  the  judgment 
of  the  circuit  court  and  directing  a  new 
trial. 

The  petition  points  out  an  error  of  fact  in 
the  opinion  which  is  the  basis  of  the  esti- 
mate made  by  the  court  as  to  the  time  in 
which  the  passenger  train  which  the  flagman 
was  sent  back  to  signal,  running  at  the  rat< 
of  85  miles  an  hour,  would  cover  the  dls 
tance  between  the  point  at  which  the  signal 
was  given  and  the  freight  train,  which  by 
the  breaking  of  a  coupling  had  parted  and 
been  brought  to  a  standstill.  The  opinion, 
as  filed,  after  stating  that  immediately  upon 
the  accident  to  the  freight  train  the  fiagman 
had  been  hurtled  to  the  rear  to  notify  9u 
approaching  p^g^ei^ger  train,  and  had  go>i 
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at  a  run  for  the  distance  of  eight  telegraph 
poles»  goes  on  to  refer  to  that  distance  thus 
covered  by  the  flagman  as  480  feet,  and  re- 
peats the  error  whenever  thereafter  in  the 
opinion  the  distance  between  the  freight 
train  and  the  point  reached  by  the  flagman 
is  mentioned. 

Telegraph  poles  it  is  a  matter  of  common 
knowledge  are  60  yards  apart,  and  it  is 
agreed  in  the  case  that  such  is  the  fact  The 
true  distance,  therefore,  was  480  yards,  or 
1,440  feet,  and  the  time  required  for  tne 
passenger  train  to  cover  that  distance  was 
about  28  seconds,  instead  of  &V6  seconds  as 
stated  in  the  opinion. 

We  admit  the  error,  and  thank  counsel  for 
giving  us  the  opportunity  to  correct  it 

The  fact  that  Nelson,  the  flagman,  went 
back  480  yards,  instead  of  480  feet,  does  not 
place  the  defendant  in  error  in  any  better 
or  stronger  position,  and,  after  giving  the 
several  points  made  in  tlie  petition  a  careful 
consideration,  we  are  still  of  opinion  that 
the  conclusion  heretofore  announced  was 
right  and  the  rehearing  asked  for  is  denied. 

Refused. 


(132  Ga.  6T7) 

WAT  ▼. 


SOUTHERN  RT.  00. 


(Supreme  Court  of  Georgia.     June  17,  1909.) 

1.  Oabbibbs  (9i  185*)— Oabbiage  of  Goods— 
AoTiONS— Pbesumptions  and  Bubden  of 
Pboof. 

Where  several  articles  of  household  furni- 
ture, included  in  a  single  shipment  and  covered 
by  one  bill  of  lading,  which  mentioned  them  in 
detail,  were  delivered  in  good  order  to  the  first 
of  a  connecting  line  of  common  carriers,  for 
transportaticm  over  the  entire  line,  and  where 
the  last  of  the  connecting  carriers  delivered  some 
of  the  articles  to  the  consignee^  but  not  all  of 
them,  in  a  suit  by  the  consignee  against  the 
final  carrier,  based  on  its  common-law  liability, 
upon  proof  of  such  facts  and  of  the  value  of  the 
articles  lost  he  made  out  a  prima  facie  case, 
and  shifted  the  onus  to  the  defendant  to  show 
that  it  did  not  receive  the  lost  articles,  or  oth- 
erwise was  not  liable  for  the  loss;  and  it  was 
error  to  direct  a  verdict  for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  835;    Dec.  Dig.  |  185.«] 

2.  Oabbibbs  (S  177*)— Oabbiage  of  Goods- 
Loss  OF  Goods— Right  to  Recoveb. 

If  in  such  a  case  the  plaintiff  was  not  en- 
titled to  recover  for  articles  of  clothing  claimed 
to  have  been  packed  in  a  washstand  and  dresser 
which  formed  a  part  of  the  shipment  and  were 
lost  this  would  not  authorize  the  direction  by 
the  court  of  a  verdict  for  the  defendant,  deny- 
ing any  right  to  recover  for  the  lost  furniture. 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  I  177.*] 

Atkinson,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Walter  G.  Charlton,  Judge. 

Action  by  W.  R.  Way  against  the  Southern 
Railway  Company.  Judgment  for  defendant 
and  plaintiff  brings  error.    Reversed. 


Way  brought  suit  against  the  Southern 
Railway  Company  for  the  loss  of  certain  per- 
sonal property.  The  evidence  for  the  plain- 
tiff showed  the  following  facts:  Through  an 
agent  he  caused  certain  household  furniture 
and  personal  chattels  to  be  shipped  from 
Watertown,  N.  Y.,  to  Savannah,  Ga.,  consign- 
ed to  himself.  The  initial  carrier  was  the 
New  York  Central  &  Hudson  River  Railroad 
Company.  The  final  carrier  In  the  line  of 
transportation  was  the  defendant  The  first- 
mentioned  company  Issued  a  bill  of  lading 
acknowledging  the  receipt  of  the  goods,  of 
which  an  itemized  statement  was  given,  con- 
sisting of  two  bed  ends,  two  bed  rails,  one 
washstand,  one  dresser,  and  other  named  ar- 
ticles. The  weight  was  given,  In  bulk,  as 
1,625  pounds.  The  plaintiff  was  named  as 
the  consignee,  and  the  place  of  destination 
as  Savannah,  Ga.  It  stated  that  the  initial 
carrier  had  received  the  property  In  apparent 
good  order,  "consigned  and  destined  as  in- 
dicated below,  which  said  company  agrees  to 
carry  to  said  destination  if  on  Its  road,  oth- 
erwise to  deliver  to  another  carrier  on  the 
route  to  said  destination."  One  of  the  con- 
ditions printed  on  the  back  of  the  bill  of  lad- 
ing was  that  no  carrier  should  be  liable  for 
loss  or  damage  not  occurring  on  its  own  road 
or  its  portion  of  the  through  route.  At 
Savannah  some  of  the  articles  included  in 
the  shipment  were  delivered  to  the  consignee, 
but  others  were  not  On  application  by  the 
plalntlflC  to  the  delivery  derk  of  the  defend- 
ant at  Savannah,  the  latter  told  him  that 
the  goods  had  been  lost  in  transit  tliat  they 
would  probably  turn  up,  and,  if  not  that  the 
plaintiff  should  file  his  claim  with  the  de- 
fendant The  plaintiff  then  saw  the  claim 
clerk,  who  said  he  would  investigate  the  mat- 
ter. The  lost  goods  were  never  received  by 
the  plaintiff.  Evidence  was  introduced  as  to 
their  value,  and  that  the  articles  shipped 
were  in  good  condition  when  delivered  to  the 
first  carrier.  Among  the  articles  for  the 
loss  of  which  suit  was  brought  was  certain 
wearing  apparel,  which  the  plaintiff  claimed 
was  packed  in  the  dresser  and  washstand 
which  were  lost  The  defendant  introduced 
its  agent  as  a  witness,  who  testified  that  as 
between  household  goods,  such  as  furniture, 
and  such  goods  as  clothes,  the  higher  freight 
rate  was  on  clothing,  and  that  "freight  from 
Watertown,  N.  Y.,  is  subject  to  the  southern 
classification."  It  also  introduced  a  decision 
reported  in  61  N.  Y.  168,  10  Am.  Rep.  575 
(Belger  v.  DInsmore)  on  the  subject  of  limit- 
ing the  common-law  liability  of  a  carrier, 
and  the  valuation  of  the  property  shipped, 
by  stipulations  in  a  receipt  given  by  the  car- 
rier for  the  freight  Upon  the  close  of  the 
evidence,  the  presiding  Judge  directed  a  ver- 
dict for  the  defendant  The  plaintiff  moved 
for  a  new  trial,  which  was  refused,  and  he 
\  excepted. 


•For  other  cams  see  same  toplo  and  section  NUMBER  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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Saussy  &  Sanssy,  for  plaintiff  in  error. 
Osborne  &  Lawrence,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  controlling  question  is  whether 
the  plaintiff  made  out  such  a  case  as  required 
its  submission  to  the  jury,  or  whether  the 
presiding  judge  was  authorized  to  direct  a 
verdict  The  plaintiff  showed  a  shipment  of 
household  goods  consisting  of  various  articles 
mentioned,  covered  by  a  single  bill  of  lading, 
and  of  which  the  weight  was  stated  in  bulk« 
They  were  received  at  Water  town,  N.  Y.,  by 
the  New  York  Central  &  Hudson  River  Rail- 
road Company,  in  good  order.  The  shipment 
was  to  be  carried  to  Savannah,  Ga.,  and  de- 
livered to  the  plaintiff.  Some  time  later  at 
Savannah  the  Southern  Railway  Company, 
the  last  carrier  In  the  line,  delivered  a  por- 
tion of  the  articles  included  In  the  shipment 
to  him.  The  defendant's  delivery  clerk  in- 
formed the  plaintiff  that  the  goods  which 
were  not  delivered  had  been  lost  in  transit, 
that  they  would  probably  "turn  up,"  and  that, 
if  they  did  not  do  so,  the  plaintiff  should  file 
a  claim  with  the  defendant  company.  The 
plaintiff  never  received  the  lost  goods.  This 
suit  was  not  brought  on  an  express  contract 
or  based  on  Civ.  Code  1895,  |  2298,  but  upon 
the  common-law  liability  of  the  defendant  as 
a  common  carrier. 

1.  It  is  well  established  that,  where  per- 
sonal property  is  delivered  In  good  order  to 
the  first  of  a  connecting  line  of  common  car- 
riers for  transportation,  and  the  last  connect- 
ing carrier  delivers  it  to  the  consignee  in  a 
damaged  condition,  such  final  carrier  may  be 
held  liable  in  an  action  for  the  damage,  with- 
out other  proof  that  such  damage  was  occa- 
sioned by  his  fault,  unless  he  can  show  that 
he  received  the  property  in  the  condition  in 
which  he  delivered  It,  or  that  the  damage  was 
caused  by  the  act  of  God  or  the  public  enemy. 
In  reference  to  some  kinds  of  property  also 
it  has  been  held  that  proof  that  the  damage 
arose  from  inherent  qualities,  and  without 
negligence  on  the  part  of  the  carrier,  might 
furnish  a  defense.  In  such  a  suit  against  the 
final  carrier,  it  is  not  incumbent  on  the  plain- 
tiff, as  a  part  of  his  case,  to  show  by  direct 
evidence  that  the  property  was  delivered  to 
the  final  carrier  in  good  order;  but  the  bur- 
den is  on  the  defendant  to  show  that  it  was 
not  responsible  for  the  damaged  condition  at 
the  time  of  delivery.  Forrester  v.  Georgia 
Railroad  Co.,  92  Ga.  699,  19  S.  E.  811 ;  Bell 
V.  Western  &  Atlantic  R.  Co.,  125  Ga.  510, 
513,  54  S.  E.  582.  In  the  decisions  of  various 
courts  three  different  reasons  have  been  as- 
signed for  this  ruling:  (1)  The  presumption 
of  continuity  of  condition  once  shown,  by 
virtue  of  which,  upon  proof  of  delivery  in 
good  order  to  the  first  carrier,  the  property 
would  be  presumed  or  inferred  to  continue 
in  the  same  condition  until  the  contrary  was 
shown.  This  has  been  applied  even  to  such 
articles  as  cabbages  and  melons,  as  will  ap- 
pear from  the  cases  above  cited.    (2)  That  a 


carrier  is  not  obliged  to  receive  goods  in  such 
a  damaged  condition  as  to  be  unfit  for  ship- 
ment, or,  if  it  must  receive  property  from  a 
preceding  carrier  in  a  damaged  condition,  it 
does  not  have  to  receive  them  as  in  good  or- 
der, but  may  receive  them  specially  as  in  bad 
order;  and  that,  if  it  does  receive  and  de- 
liver them,  in  the  absence  of  any  proof  that 
they  were  not  received  as  in  good  order,  it 
may  be  presumed  that  they  were  so  received. 
Breed  v.  Mitchell,  48  Ga.  536;  Paramore  v. 
Western  R.  Co.,  53  Ga.  383,  386.  (3)  That, 
when  the  shipper  resigns  his  property  into  the 
custody  of  the  initial  carrier,  it  becomes  prac- 
tically impossible  for  him  to  watch  it  at  all 
points  during  the  progress  of  transportation 
over  the  connecting  lines,  or  to  know  Just 
where  the  damage  was  done,  or  in  the  custo- 
dy of  which  carrier  the  property  was  at  the 
time,  that  the  condition  in  which  each  car- 
rier received  it  lies  peculiarly  within  such 
carrier's  knowledge,  and  not  that  of  the  ship- 
per, and  the  proof  of  such  facts  is  peculiarly 
in  the  power  of  the  carrier,  and  therefore, 
when  the  last  carrier  delivers  the  property  in 
i\  damaged  condition,  and  is  called  on  to  an- 
swer for  having  done  so,  the  burden  is  on 
such  carrier  to  show  that  it  was  not  respon- 
sible for  the  damage. 

•Sometimes  one  of  these  grounds  has  been 
advanced  as  a  basis  of  a  decision,  sometimes 
more  than  one.  They  often  merge  into  each 
other.  Thus  the  statement,  in  the  second 
ground,  that  the  burden  is  on  the  carrier 
because  he  might  protect  himself  by  ex- 
pressly receiving  the  goods  as  not  in  good 
order,  involves  also  the  third  proposition 
that  it  is  peculiarly  within  his  knowledge  as 
to  whether  he  did  in  fact  receive  the  goods 
as  in  good  order,  or  as  in  bad  order.  In 
Smith  V.  New  York  Central  R.  Co.,  43  Barb. 
(N.  Y.)  225,  it  was  said  broadly  that:  "The 
owner  of  goods,  suing  a  common  carrier  to 
recover  damages  for  an  injury  happening 
to  the  goods  through  negligence,  must  give 
evidence  sufficient  to  show  that  the  goods 
were  in  good  condition  when  they  came  to 
the  possession  of  the  defendant,  as  a  part 
of  the  evidence  that  they  have  been  injured 
whUe  in  his  custody."  But,  in  deciding  what 
would  be  sufficient  evidence  for  that  pur- 
pose, it  was  held  that:  "Where  property  is 
delivered  to  a  railroad  company,  to  be  trans- 
ported by  that  and  another  company  over 
their  respective  roads  to  its  place  of  desti- 
nation, it  is  enough  for  the  owner,  in  an  ac- 
tion against  the  company  delivering  the 
property  to  recover  damages  for  negligence, 
to  show  that  he  delivered  the  property  to  the 
first  company  in  good  order ;  and  the  burden 
is  then  cast  upon  the  company  delivering 
the  goods  thus  injured  of  proving  that  they 
were  not  injured  while  in  its  possession, 
or  that  they  came  to  its  possession  thus  in- 
jured.'' In  the  opinion  Johnson,  J.,  said: 
**The  general  rule  is  that  things  once  proved 
to  have  existed  in  &  particular  state  are  to 
be  presumed  to  \^^^  continued  in  that  state 
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until  the  contrary  is  established  by  evidence, 
either  direct  or  presumptive. .  •  *  *  Unless 
this  rule  is  to  be  applied  to  goods  delivered, 
to  be  transported  over  several  connecting 
railroads,  there  would  be  no  safety  to  the 
owner.  It  would  often  be  impossible  for  him 
to  prove  at  what  point  or  in  the  hands 
of  which  company  the  injury  happened. 
♦  ♦  •  The  general  rule  undoubtedly  is 
that  the  burden  of  proof  is  always  upon  the 
party  who  asserts  the  existence  of  any  fact 
which  infers  legal  responsibility;  but  the 
exception  is  equally  well  established  that 
in  every  case  the  onus  probandl  lies  on  the 
party  who  is  interested  to  support  his  case 
by  a  particular  fact,  which  lies  more  par- 
ticularly within  his  knowledge,  or  of  which 
he  must  be  supposed  to  be  cognizant" 

Ommsel  for  the  defendant  in  error  did  not 
controvert  the  rule  that  proof  of  delivery 
of  property  in  good  order  to  the  initial  car- 
rier for  shipment,  and  of  delivery  of  it  by 
the  final  carrier  in  a  damaged  condition, 
will  sufBce  to  shift  the  burden  of  proof  to 
the  defendant,  when  the  last  carrier  is  sued ; 
but  they  deny  that  this  rule  is  applicable  to 
a  case  like  the  present  one,  where  separate 
articles  were  included  in  the  shipment  and 
only  some  of  them  were  delivered  by  the 
final  carrier.  The  authorities  have  not 
drawn  any  distinction  as  to  this  rule,  be- 
tween damage  and  partial  loss,  and  the  rea- 
sons on  which  the  ruling  as  to  delivery  of 
property  by  the  final  carrier  in  a  damaged 
condition  rest,  taken  as  a  whole,  warrant  a  like 
ruling  as  to  partial  loss  of  a  shipment  In 
Susong  V.  Florida  Central,  etc.,  R.  CJo..  115  Ga. 
361,  41  S.  E.  566,  suit  was  brought  against  the 
final  carrier  of  a  car  load  of  stodi:,  and 
the  evidence  showed  tliat  on  delivery  one 
horse  was  missing,  and  one  was  injured. 
The  case  as  to  both  was  treated  as  resting 
on  the  same  basis;  but  the  jury  found  for 
the  defendant,  and  it  was  held  that  there 
was  sufficient  evidence  to  show  that  the 
loss  and  damage  did  not  occur  on  the  line 
of  the  last  railroad  company,  and  that  it 
was  not  liable  therefor.  In  the  opinion  Mr. 
Justice  Cobb  said:  *The  defendant  com- 
pany having  received  the  car  load  of  horses 
from  the  Southern  Railway  Coimpany  at 
Columbia  without  exception,  there  was  a  pre- 
sumption that  they  were  received  as  in  good 
order,  and  so  long  as  this  presumption  pre- 
vailed the  onus  was  upon  the  defendant  to 
account  for  the  horse  which  was  missing 
when  the  car  arrived  at  Savannah,  and  to 
explain  the  injuries  to  the  horse  which  was 
then  in  a  damaged  condition.** 

And  so  other  authorities  treat  damage 
and  partial  loss  before  delivery  as  governed 
by  like  principles.  In  3  Hutchinson  on 
Carriers  (Sd  Ed.)  S  1348,  it  Is  said:  ''But  a 
connecting  carrier,  who  has  completed  the 
transportation  and  delivered  the  goods  to  the 
consignee  In  a  damaged  condition  or  de- 
ficient In  quantity,  will  be  held  liable  in 
an  action  for  the  damage  or  defldency,  with- 


out proof  that  it  was  occasioned  by  hU 
fault,  unless  he  can  show  that  he  received 
them  in  the  condition  In  which  he  has  deliv- 
ered them.  •  •  •  And  the  presumption 
which  applies  to  the  last  of  a  line  of  connect- 
ing carriers,  that  the  goods  were  delivered 
to  it  in  the  same  condition  as  they  were  de- 
livered to  the  first  carrier,  applies  also  to 
any  intermediate  carrier  in  whose  posses- 
sion the  goods  have  been  found  in  a  damaged 
condition.*  In  Savannah,  Fla.  &  Wefstem 
Ry.  Co.  V.  Harris,  26  Fla.  148,  7  South.  544. 
23  Am.  St  Rep.  551,  it  was  held  that  where 
goods  are  transported  by  connecting  carri- 
ers, and  some  of  them  are  lost  or  injured, 
and  the  last  carrier  is  sued  therefor,  it  will 
be  held  liable,  in  the  absence  of  proof  that 
the  loss  or  injury  occurred  on  some  preced- 
ing line,  on  the  presumption  that  the  goods 
were  delivered  to  it  in  the  same  condition 
in  which  they  were  delivered  to  the  first 
carrier.  In  the  opinion  of  Maxwell,  J.,  a 
number  of  authorities  on  the  subject  were 
cited  and  discussed.  He  said:  ''The  reason 
of  the  rule  of  evidence  is  founded  upon  the 
better  means  the  connecting  carriers  have  to 
ascertain  where  the  loss  occurred."  In  that 
case  the  shipment  was  of  a  car  load  of  house- 
hold goods  and  building  material,  some  of 
which  were  lost  and  others  damaged.  The 
railroad  sued  was  not  in  fact  the  final  car- 
rier, but  was  the  last  railroad  company, 
which  delivered  the  shipment  to  a  boat  line 
for  transportation  to  the  destination.  In 
Laughlin  v.  Chicago  &  Northwestern  Ry.  Co., 
28  Wis.  204,  9  Am.  Rep.  493,  a  considerable 
quantity  of  doth  was  shipped  In  three  boxes, 
and  transported  by  successive  carriers. 
When  delivered  it  was  found  that  four  pieces 
of  doth  were  missing.  In  a  suit  brou^t 
against  the  last  carrier,  it  was  hdd  that  the 
presumption  was  that  the  loss  occurred 
through  the  fault  of  the  defendant,  and  the 
burden  of  exculpating  itself  was  shifted  to 
it  In  the  opinion  Dixon,  C.  J.,  said:  "^f 
the  plaintiffs  knew  or  could  prove  In  whose 
custody  the  boxes  were  when  the  dothes 
were  taken,  there  would  be  no  hardship, 
perhaps,  in  requiring  them  to  sue  that  com- 
pany ;  but  the  plaintiffs  do  not  know,  nor  Is 
it  possible  for  them  to  ascertain,  this,  and, 
unless  aided  by  presumption,  they  are  with- 
out remedy,  which  is  a  positive  and  certain 
Injustice.  •  •  •  The  dothes  may  have 
been  taken  while  the  boxes  were  In  Its  ens- 
tody.  It  is  not  certain  that  they  were  not 
and  therefore  not  certain  that  Injustice  has 
been  done  the  defendant  On  the  other 
hand,  the  wrong  and  Injustice  done  the 
plaintiffs,  if  they  are  dismissed  without  rem- 
edy, are  certain.  They  are  no  matter  of 
doubt  or  speculation.  If  there  were  no  re- 
dress In  such  case.  It  could  no  longer  be 
the  boast  of  our  law  that  there  Is  no  wrong 
without  Its  remedy,  and  the  strict  liability 
of  common  carriers,  whenever  two  or  more 
are  associated  in  the  transportation  or  con- 
nected In  the  line  of  route,  would  be  at  an 
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end."  In  Qwyn  Harper  Mfg.  Ck).  v.  Caro- 
lina Central  RaUroad,  128  N.  C.  280,  38  S. 
E.  894,  83  Am.  St.  Rep.  675,  a  large  amount 
of  flour  was  shipped  under  one  bill  of  lad- 
ing, and  all  of  it  was  delivered  except  20 
bags,  which  were  lost  In  the  opinion  Doug- 
las, J.,  said:  '*Thi8  court  has  repeatedly 
held  that,  'among  connecting  lines  of  com- 
mon carriers,  that  one  in  whose  hands  goods 
are  found  damaged  is  presumed  to  have 
caused  the  damage,  and  the  burden  is  upon  it 
to  rebut  the  presumption.'  •  •  ♦  we 
think  that  the  same  rule  holds  good  where 
only  a  part  of  the  shipment  is  lost,  because 
that  is  the  nature  of  the  damage  to  the 
shipment,  and  the  carrier  in  whose  hands 
the  remainder  is  found  is  fully  as  able  to 
protect  itself  as  it  would  be  in  the  case  of 
breakage  or  other  damage.  Whether  this 
rule  would  apply  where  no  part  of  the  ship- 
ment is  found  in  anybody's  hands  may  be  a 
different  question."  In  Atlanta  &  West 
Point  R.  Co.  V.  Broome,  8  Ga.  App.  644,  60 
S.  E.  355,  the  suit  was  for  shortages  in  sev- 
eral shipments  of  coal.  It  was  shown  that 
the  plaintiff  delivered  the  cars  oC  coal  to  the 
initial  carrier,  that  the  final  carrier  received 
the  cars,  collected  the  freight,  and  effectuat- 
ed delivery  to  the  consignee,  but  that  when 
delivered  there  was  a  shortage  in  the 
amount  of  the  coal.  The  same  principle 
was  applied.  See,  also,  "Southem  Express 
Co.  V.  Hess,  53  Ala.  19;  Adams  Express  Co. 
V.  Walker,  119  Ky.  121,  83  a  W.  106,  67 
li.  R.  A.  412;  Elmore  v.  Naugatuck  R.  Co., 
23  Conn.  482,  63  Am.  Dec.  143. 

The  case  of  Southern  Ry.  Co.  v.  Allison, 
115  6a.  635,  42  S.  E.  15,  does  not  conflict 
with  the  ruling  now  made.  There  suit  was 
brought  against  the  railway  company  for 
the  loss  of  two  bales  of  cotton  alleged  to 
have  been  delivered  to  it.  The  evidence 
showed  that  the  plaintiff  had  a  lot  of  cot- 
ton in  his  yard  about  100  yards  from  the  de- 
fendant's depot,  and  it  was  sought  to  prove 
that  45  bales  had  been  delivered  to  the  de- 
fendant for  transportation.  All  were  trans- 
ported and  delivered  except  two  bales,  but 
the  evidence  failed  to  show  that  they  were 
ever  placed  in  the  custody  of  the  carrier  at 
all.  It  was  not  a  case  of  successive  com- 
mon carriers,  but  a  failure  to  prove  any 
shipment  of  the  two  bales.  Nor  does  this 
ruling  conflict  with  that  in  Cohen  &  Har- 
grove V.  Rome  R.  Co.,  45  Oa.  293.  In  that 
ease  suit  was  brought  for  the  nondelivery 
of  certain  goods  which  were  alleged  to  have 
been  shipped  from  New  York  to  Rome,  6a. 
There  was  no  proof  that  the  defendant  ever 
had  or  undertook  to  carry  the  goods  on  ac- 
count of  which  suit  was  brought,  and  the 
proof  was  very  strong  that  they  never  came 
into  the  possession  of  that  company  or  upon 
its  road.  The  jury  found  for  the  defendant 
A  motion  for  a  new  trial  was  overruled,  and 
this  Judgment  was  affirmed. 

On  behalf  of  the  defendant  in  error  it  was 
urged  that  the  cases,  if  any,  where  partial 


loss  could  be  analogized  to  damage  should 
be  confined  to  those  In  which  goods  were  ship- 
ped in  a  car  load  lot,  or  in  a  single  box,  bun- 
dle, or  package,  or  the  like,  and  hi  which  the 
receipt  of  the  car  or  of  the  box,  bundle,  or 
package  might  carry  some  inference  of  the 
receipt  of  that  which  was  in  it  when  in  the 
hands  of  the  initial  carrier;  and  that  the 
rule  has  no  application  in  this  case,  where  the 
ted,  washstand,  dresser,  and  other  articles 
were  mentioned  specifically  in  the  bill  of  lad- 
ing, and  were  not  shown  to  have  been  fasten- 
ed together  or  included  in  a  single  car  load, 
or  even  forwarded  together.  It  was  urged 
that  delivery  of  some  of  the  articles  by  the 
final  carrier  raised  no  presumption  or  infer- 
ence that  it  received  the  other  articles  which 
were  not  delivered,  and  that,  if  it  never  re- 
ceived them,  it  was  not  liable  for  their  loss. 
The  authorities  cited  above  do  not  make  any 
distinction  as  to  whether  or  not  the  shipment 
was  included  in  a  single  car  or  box,  nor  do 
they  refer  to  that  as  a  controlling  factor  in 
the  decisions  made.  In  the  Laugh!  in  Case,  a 
considerable  quantity  of  cloth  was  shipped 
in  three  separate  boxes,  though  apparently  In 
one  shipment  In  the  case  of  Owyn  Harper 
Mfg.  Co.,  it  was  only  stated  in  the  opinion 
that  the  action  was  to  recover  for  the  loss  of 
20  bags  of  fiour  forming  part  of  a  shipment 
If  the  goods  were  included  in  a  single  car  or 
box,  it  might  add  greater  force  to  the  pre- 
sumption and  make  it  more  difficult  to  be 
overcome;  but  the  nonexistence  of  that  fact 
would  not  destroy  the  rule  as  to  property  in- 
cluded in  one  shipment  as  one  lot  or  aggre- 
gate, under  one  bill  of  lading.  Here  the  ar- 
ticles of  personalty  were  included  in  a  single 
shipment,  a  single  bill  of  lading  was  issued 
for  them,  and  their  weight  in  bulk  was  mark- 
ed upon  it,  emphasizing  the  fact  that  the 
shipment  was  treated  as  an  entirety.  The 
freight  charges  were  apparently  upon  the 
whole,  not  upon  separate  articles.  In  pursu- 
ance of  this  shipment  the  defendant,  as  the 
final  connecting  carrier,  undertook  to  act, 
and  did  deal  with  and  handle  at  least  a  part 
of  the  property  which  was  to  be  transported. 
It  was  shown  to  have  been  in  touch  with  the 
shipment,  at  least  with  a  part  of  it,  and  the 
shipment  was  single,  though  composed  of  de- 
tails. Whether  the  last  carrier  received  only 
a  part  of  such  shipment  was  peculiarly  with- 
in its  knowledge.  It  was  almost  impossible 
for  the  shipper  to  prove  Just  where  the  loss 
occurred.  The  sound  reasoning  on  which  the 
rule  above  announced  rests  is  sufficient  to 
cover  the  facts  of  the  case,  and  to  shift  to 
the  defendant  the  burden  of  showing  that  it 
did  not  receive  the  other  articles  which  form- 
ed part  of  the  shipment,  or  that  it  was  not 
responsible  for  their  loss.  The  rule  against 
founding  a  presumption  of  fact  on  a  pre- 
sumption of  fact  is  not  relevant  It  is  a 
question  of  what  proof  will  make  a  prima 
facie  case  against  a  common  carrier.  Wheth- 
er this  is  done  by  direct  proof  alone  or  with 
the  aid  of  a  presumption,  if  a  sufficient  case 
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of  loss  by  a  common  carrier  la  shown— siif- 
ficleut,  if  not  rebutted — ^the  law  then  declares 
the  liability  of  the  carrier  and  the  defenses 
open  to  it 

2.  It  was  contended  that  the  suit  was  not 
only  for  certain  household  goods,  such  as  a 
dresser  and  a  washstand,  but  also  for  certain 
articles  of  wearing  apparel,  which  were 
claimed  to  have  been  packed  in  those  pieces 
of  furniture,  but  which  were  not  mentioned 
in  the  bill  of  lading,  and  that  this  was  a 
fraud  which  would  prevent  any  recovery.  If 
it  should  be  conceded  that  certain  articles 
were  packed  in  the  dresser  and  washstand, 
and  that  for  them  no  recovery  could  be  had, 
proof  of  this  fact  alone  would  not  authorize 
the  presiding  judge,  as  matter  of  law,  to  di- 
rect a  verdict  for  the  defendant  altogether. 
On  this  subject,  see  Charleston  &  Savannah 
Ry.  Co.  V.  Moore,  8a  Ga.  522,  5  S.  B.  769. 

What  has  been  said  shows  that  the  judge 
erred  in  directing  a  verdict,  and  renders  it 
unnecessary  to  discuss  the  question  of  prac- 
tice as  to  the  grant  of  a  nonsuit  or  the  direc- 
tion of  a  verdict  if  the  plaintiff's  evidence 
failed  to  make  out  a  prima  facie  case,  or  as 
to  the  effect  of  the  New  York  decision  in- 
troduced in  evidence. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  who  dissents. 

ATKINSON,  J.  (dissenting).  In  a  suit  for 
a  breach  of  contract,  the  burden  is  upon  the 
plaintiff  to  establish  both  the  contract  and 
the  breach.  If  a  common  carrier  undertakes 
to  carry  goods  over  its  line,  it  does  so  under 
a  contract,  express  or  implied,  faithfully  to 
perform  the  service  undertaken.  If  no  ex- 
press contract  is  made,  the  mere  fact  of  re- 
ceiving goods  to  be  carried  will  be  a  circum- 
stance from  which  a  contract  will  be  implied. 
As  will  be  seen  from  the  cases  cited  by  the 
majority,  it  has  been  held  that,  if  the  last 
carrier  of  a  line  of  connecting  carriers  de- 
livers goods  to  the  consignee  in  a  damaged 
condition,  the  burden  of  proof  will  be  upon 
such  carrier  if  it  would  avoid  liability  for  the 
injury.  So,  too,  where  goods  are  shipped  in 
bulk,  and  the  car  or  crate  In  which  they 
were  contained  is  delivered  foy  the  last  car- 
rier with  some  of  the  goods  missing,  the  bur- 
den of  proof  will  be  upon  such  carrier.  Such 
rulings  must  rest  upon  the  theory  that  the 
fact  that  the  last  carrier  was  found  in  pos- 
session of  the  goods  in  a  damaged  condition, 
or  that  it  was  found  in  possession  of  the 
car  or  crate  in  which  the  goods  in  bulk  ought 
to  be,  was  In  each  instance  a  circumstance 
sufficient  to  show  an  undertaking  by  that  car- 
rier to  carry  the  particular  goods  which  were 
damaged  or  lost,  and  consequently  connect 
the  carrier  with  the  contract  of  shipment,  or 
at  least  to  show  an  Implied  contract  by  such 
carrier  to  transport  the  goods.  But  the  rea- 
sons suggested  do  not  apply  to  a  shipment  of 
the  character  Involved  in  the  present  case. 


where  the  goods  were  not  found  !n  possession 
of  the  last  carrier,  and  where  the  goods  were 
not  shipped  in  bulk.  The  loss  of  the  goods 
sued  for  may  have  occurred  before  any  of 
them  reached  the  defendant  They  were 
separate  articles,  and  not  a  part  of  a  common 
bulk.  Proof  of  mere  loss  is  consistent  with 
a  loss  either  before  or  after  the  goods  went 
into  the  hands  of  the  defendant  So  long  as 
this  consistency  exists,  the  burden  will  re- 
main upon  the  plaintiff  in  order  to  charge  the 
defendant  Otherwise  the  presumption  will 
be  that  the  defendant  did  its  duty  by  de- 
livering such  of  the  goods  as  actually  came 
into  its  custody  consigned  to  the  plaintiff. 
As  applied  to  the  facts  of  this  case,  the  ar- 
gument of  Inconvenience  to  the  shipper  in 
making  proof  of  loss  is  not  sufficient  reason 
upon  which  to  presume  the  existence  of  a 
contractual  relation  between  the  plaintiff  and 
-defendant.  With  respect  to  the  goods  sued 
for,  the  evidence  furnishes  no  basis  for  a 
contract/  express  or  implied,  upon  the  part  of 
the  defendant  to  carry  them;  and,  as  the 
plaintiff's  case  must  rest  upon  the  establish- 
ment of  the  liability  arising  under  contract, 
there  was  nothing  upon  which  a  verdict  for 
the  plaintiff  could  have  been  founded. 


RORIB  V.  RORIB. 
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(Supreme  Court  of  Georgia.     July  18,  1909.) 

1.  Divorce  (§  181*)~Wbit  of  Bbbok— Pbkma- 

TURK. 

Where  a  suit  was  brought  for  a  total  di- 
vorce, and  on  the  first  trial  tne  presiding  judge 
directed  a  verdict  for  the  plaintiff,  the  defend- 
ant could  bring  such  ruling  to  this  court  for 
a  review  by  direct  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Divoice,  Dec 
Dig.  I  181.*] 

2.  DiVOBOK   <§   147*)—TBIAL^DlBECnOH   0# 

Vkbdict. 

If  the  judge  of  the  superior  court  can  in 
any  case  direct  the  jury  to  find  a  verdict  for  a 
total  divorce,  it  is  erroneous  to  do  so  where  the 
ground  on  which  the  suit  is  predicated  is  deser- 
tion of  the  husband  by  his  wife,  and  the  de- 
fendant pleads  and  introduces  testimony  tend- 
ing to  show  that  a  separation  was  rendered 
necessary  by  reason  of  cruel  conduct  on  the  part 
of  the  husband. 

[E}d.  Note.— For  other  cases,  see  Divorce, 
Dec.  Dig.  S  147.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court;  Haralson 
County ;  Moses  Wright,  Judge. 

Divorce  by  J.  B.  Rorie  against  F.  A.  Rorie; 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

J.  E.  Rorie  brought  suit  against  his  wife, 
seeking  a  total  divorce  on  the  ground  of  de- 
sertion. She  pleaded  to  the  jurisdiction,  and 
also  filed  an  answer  in  which  she  admitted 
that  they  were  living  separate  and  apart,  but 
alleged  that  the  plaintiff  had  been  guilty  of 
repeated  acts  of  cruelty  which  affected  ber 
health,  and  rendered  it  impossible  for  herto^ 


•For  other  esses  see  same  topio  and  section  NUMBER  in  Dee.  *  Am.  Dlas.  U07  to  date,  St  Reporter  Indezee- 
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liye  with  him.  She  admitted  that  he  had 
asked  her  to  return  to  his  house,  but  alleged 
that  this  was  not  done  in  good  faith,  but  on- 
ly for  the  purpose  of  covering  up  his  cruelty. 
On  the  trial  the  plaintiff  testified  that  his 
wife  had  continued  to  live  in  the  house  with 
him  t  until  1898,  when  she  left,  and  thereafter 
remained  in  a  state  of  desertion  from  him; 
that  the  birth  of  her  first  child  caused  injury 
to  her,  and  for  the  last  two  or  three  years 
during  which  she  remained  in  his  house  she 
was  in  bed  almost  constantly,  "pretending  to 
be  sick" ;  and  that  from  1894  to  the  time 
when  she  left  his  house  she  declined  to  co- 
habit with  him  as  his  wife,  though  she  was 
able  "to  walk  straight  and  go  where  she 
pleased."  He  said:  "I  do  not  think  that  she 
was  too  sick  to.  have  been  as  a  wife^  to  me." 
He  further  stated  that  he  had  placed  his 
wife  under  the  care  of  a  physician,  and  had 
afterwards  caused  a  surgical  operation  to  be 
performed  upon  her,  and  then  carried  her 
home,  "hoping  that  she  would  treat  me  better 
than  she  had  in  the  past,  but  she  became 
worse  instead  of  better,  until  she  finally  left 
me  when  we  lived  at  Atlanta  Heights  in 
1898" ;  that  he  had  at  all  times  been  willing 
to  take  her  back,  and  had  invited  her  to  re- 
turn, but  she  had  refused  to  do  so ;  and  that 
he  had  spoken  to  her  probably  20  times,  but 
she  had  never  spoken  to  him  once.  The  de- 
fendant testified  that  within  two  weeks  after 
they  were  married  her  husband  began  to 
quarrel  with  and  abuse  her,  and  continued 
to  do  so  from  that  time  until  she  left  him; 
that  she  was  onl.y  a  little  more  than  15  years 
of  age  when  she  married,  while  he  was  be- 
tween 35  and  36;  that  at  the  time  of  the 
birth  of  their  first  child  she  received  injuries 
from  which  she  had  never  entirely  recovered, 
and  which  grew  worse  until  an  operation  was 
performed  in  1898;  that  her  husband  was 
jealous  of  her  without  cause,  abused  her,  and 
accused  her  of  being  too  free  with  other  men, 
though  he  did  not  allege  actual  immorality; 
that  on  more  than  one  occasion  he  used  phys- 
ical violence  upon  her,  shaking  his  fist  at  her, 
threatening  her  with  a  whip,  puiling  her 
ears,  throwing  her  to  the  floor,  and  dragging 
her;  and  that  he  stated  that  he  wished  she 
would  leave  and  return  to  her  people.  A 
doctor  who  had  treated  her  testified  that  she 
suffered  from  anaemia,  neurasthenia,  hys- 
teria, and  laceration  of  the  perineum.  He 
stated  that  he  knew  of  no  unhappiness  be- 
tween her  and  her  husband;  that  he  had  ex- 
amined her  some  time  before  he  testified; 
that  she  had  not  entirely  recovered  from  the 
nervous  symptoms;  and  that  her  then  pres- 
ent condition  was  such  that  she  should  have 
a  servant  with  her  all  the  time.  The  plaintiif 
denied  all  the  charges  of  cruel  treatment 
which  his  wife  made  against  him.  On  the 
close  of  the  evidence  the  presiding  judge 
overruled  the  plea  to  the  jurisdiction,  and  di- 
rected a  verdict  for  a  total  divorce  in  favor 
of  the  plaintiff,  which  was  entered  according- 
ly.   The  defendant  excepted. 


B.  S.  jQrlfilth,  for  plaintiff  In  error.  Ja& 
Qeall  and  Walter  Mathews»  for  defendant  in 
error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  It  was  urged  on  behalf  of  the 
defendant  in  error  that  the  case  was  pre- 
maturely brought  to  this  court,  as  the  ver- 
dict directed  was  a  first  verdict  for  a  total 
divorce,  and  It  required  two  concurrent  ver- 
dicts at  different  terms  for  the  dissolution  of 
the  bonds  of  matrimony.  It  was  therefore 
contended  that  the  case  was  still  pending  in 
the  trial  court,  and  could  not  be  brought  to 
this  court  under  Civ.  Code  1895,  I  5526, 
which  declares  that:  "No  cause  shall  be  car- 
ried to  the  Supreme  Court  upon  any  bill  of 
exceptions,  so  long  as  the  same  Is  pending 
in  the  court  below,  unless  the  decision  or 
judgment  complained  of.  If  it  had  been  ren- 
dered as  claimed  by  the  plaintiff  in  error, 
would  have  been  a  final  disposition  of  the 
cause,  or  final  as  to  some  material  party 
thereto."  The  procedure  by  which  a  total 
divorce  may  be  obtained  and  the  bonds  of 
matrimony  dissolved  differs  materially  in 
several  respects  from  ordinary  cases  at  law. 
The  underlying  reason  for  some  of  these  dif- 
ferences is  no  doubt  to  be  found  in  the  fact 
that  marriage,  while  termed  a  clvU  contract, 
is  very  unlike  ordinary  contracts,  which  may 
be  made,  modified,  or  abrogated  at  the  will  of 
the  parties  in  Interest  In  the  contract  of 
marriage,  and  in  the  preservation  and  pro- 
tection of  the  family  relation,  and  of  the 
offspring,  the  public,  as  well  as  the  parties, 
is  concerned.  As  Instances  of  the  recogni- 
Uon  of  this  difference,  Civ.  Code  1895, 1  2431, 
declares  that:  "No  court  In  this  state  shall 
grant  divorce  of  any  character  to  any  person 
who  has  not  been  a  bona  fide  resident  of  the 
state  twelve  months  before  the  filing  of  the 
application  for  divorce."  In  no  other  suit  is 
it  required  that  the  plaintiff  shall  reside  in 
the  state  for  a  specified  length  of  time.  A 
respondent  may  recriminate  and  ask  a  di- 
vorce in  his  or  her  favor.  Civ.  Code  1895, 
S  2433.  If  one  verdict  is  found  in  favor  of 
the  respondent,  the  libelant  cannot  dismiss 
his  or  her  suit  without  the  consent  of  the 
opposite  party.  Section  2434.  In  the  disso- 
lution of  the  marriage  contract  alimony  may 
be  awarded.  Section  2435.  After  the  sep- 
aration of  the  parties  and  before  final  ver- 
dict, the  power  of  transfer  of  his  property 
by  the  husband  is  limited.  Section  2436. 
These  citations  are  sufficient  to  show  a  mark- 
ed difference  between  proceedings  to  obtain 
a  total  divorce  and  ordinary  actions  to  en- 
force or  rescind  contracts,  or  to  recover  dam- 
ages for  torts. 

The  Constitution  (article  6,  |  15,  par.  1; 
Civ.  Code  1895,  S  5867)  declares  that:  ''No 
total  divorce  shall  be  granted,  except  on  the 
concurrent  verdicts  of  two  juries  at  different 
terms  of  the  court"  A  divorce  from  bed  and 
board  may  be  granted  oh  the  verdict  of  one 
Jury.    Civ.  Code  1895,  {  2426.    Before  the 
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bonds  of  matrimony  are  dissolved,  thero  must 
be  two  distinct  and  separate  trials,  In  each 
of  which  a  verdict  shall  be  rendered  In  favor 
of  a  total  divorce.  If  the  first  verdict  should 
be  In  favor  of  the  defendant,  no  farther  pro- 
ceeding could  be  had  by  the  plaintiff  towards 
obtaining  another  verdict.  Where  the  basis 
of  the  suit  is  cruel  treatment  or  habitual 
intoxication,  the  jury  in  their  discretion  may 
grant  either  a  total  or  partial  divorce.  Sec- 
tion 2427.  In  some  respects,  a  proce<Hilng  to 
obtain  a  total  divorce  is  like  two  suits,  con- 
solidated into  one,  the  verdict  in  the  first  of 
which  is  necessary  before  proceeding  to  ob- 
tain one  in  the  second.  The  second  verdict 
declares  the  rights  and  disabilities  of  the 
parties.  Section  2445.  It  has  been  held  that, 
after  the  rendition  of  two  verdicts  In  favor 
of  a  total  divorce,  it  is  not  Indispensable  that 
a  judgment  declaring  the  divorce  granted 
should  be  entered  up  in  order  for  the  mar- 
riage to  be  legally  dissolved.  Bums  v.  Lewis, 
8«  Ga.  592,  13  S.  E.  123  (2).  This  was  under 
the  Constitution  of  1868,  but  the  provision 
on  this  subject  there  made  was  Rlmilar  to 
that  in  the  present  Constitution.  Civ.  Code 
^895,  I  2441,  provides  that  "new  trials  may 
be  granted  from  verdicts  on  applications  for 
divorce,  as  in  other  cases."  This  applies  to 
either  verdict  If  a  motion  for  a  new  trial 
after  the  rendition  of  the  first  verdict  for  a 
*  total  divorce  is  overruled,  it  has  been  held 
to  be  a  proper  subject  of  exception  to  this 
court  Gholston  v.  Gholston,  31  Ga.  625.  If 
so,  there  wduld  seem  to  be  no  sound  reason 
why  a  direction  of  a  verdict  by  the  presiding 
judge  cannot  be  brought  up  by  bill  of  excep- 
tions without  the  formality  of  moving  for  a 
new  trial.  The  first  verdict  is  not  a  mere 
interlocutory  ruling  entering  into  or  leading 
up  to  the  second  trial,  and  as  to  which  a  bill 
of  exceptions  pendente  lite  should  be  filed. 
If  unreversed,  It  stands  as  final,  though  its 
effect  is  not  to  grant  a  total  divorce  until 
the  second  verdict  is  rendered.  The  two 
trials  are  conducted  as  distinctly  as  if  they 
were  based  on  two  separate  suits.  It  would 
be  folly,  if  the  court  erred  in  the  admission 
of  evidence  or  in  a  charge  to  the  jury  on  the 
first  trial,  to  file  exceptions  pendente  lite, 
and  await  the  second  trial.  Even  though  the 
jury  should  fail  to  grant  a  total  divorce  on 
the  second  hearing,  there  would  stand  on 
the  record  unreversed  a  verdict  of  one  jury 
declaring  that  the  defendant  had  been  guilty 
of  the  misconduct  on  which  the  suit  was 
predicated;  and,  If  he  could  not  by  a  mo- 
tion for  a  new  trial  or  exceptions  set  nslde 
that  verdict,  though  erroneous,  he  would  have 
no  remedy  against  being  branded  by  this  un- 
reversed declaration  of  the  jury,  whatever 
might  be  the  second  verdict  Such  is  not  the 
law.  Each  trial  is  so  far  distinct  that  quoad 
hoc  it  may  be  treated  as  a  termination  of  the 
case  within  the  meaning  of  the  statute,  so  as 
to  allow  a  motion  for  a  new  trial  to  be  made 


and  exception  taken  to  the  Judgment  thereon, 
or  direct  exception  taken  to  the  direction  of 
a  verdict 

2.  Was  the  presiding  judge  right  in  di- 
recting a  verdict  in  favor  of  the  plaintiff  for 
a  total  divorce?  We  think  not  In  addition 
to  what  has  been  said  above  In  regard  to  the 
peculiar  nature  of  actions  for  divorce,  and 
the  Interest  of  the  public  therein^  It  is  de- 
clared by  Civ.  Code  1895,  {  2440,  that  •'no 
verdict  or  judgment  by  default  shall  ever  be 
taken  In  a  suit  for  divorce,  but  the  allega- 
tions In  the  petition  must  be  established  by 
evidence  before  the  juries."  Section  2430 
declares  that  the  confessions  of  a  party  to 
acts  of  adultery  or  cruel  treatment  must  be 
received  with  great  caution,  and,  If  unsup- 
ported b^  corroborating  circumstances,  and 
made  ^7ith  a  view  to  be  evidence  in  the  can8e» 
&hall  not  be  sufficient  for  the  granting  of  a 
divorce.  Section  2429  provides  that,  if  the 
adultery,  desertion,  cruel  treatment  or  in- 
toxication complained  of  shall  have  been  oc- 
casioned by  collusion  with  the  intentioa  of 
causing  a  divorce,  or  if  the  party  complain- 
ing was  consenting  thereto,  or  if  both  parties 
have  been  guilty  of  like  conduct,  or  if  there 
has  been  voluntary  condonation  and  cohabi- 
tation subsequently,  and  with  notice  of  the 
acts,  no  divorce  shall  be  granted ;  "and  in  all 
cases  the  party  sued  may  plead  in  defense  the 
conduct  of  the  party  suing,  and  the  Jury 
may,  on  examination  of  the  whole  cssia.  re- 
fuse a  divorce."  In  divorce  cases  whicSi  are 
proceedings  ex  parte  the  duty  is  expressly 
placed  upon  the  judge  to  see  that  the  grounds 
are  legal,  and  sustained  by  proof,  or  to  ap- 
point the  Solicitor  General,  or  some  other  at- 
torney of  the  court,  to  discharge  that  duty 
for  him.  Section  2455.  He  should  not  allow 
a  divorce  to  be  granted  by  mere  consent  or 
default  or  collusion,  or  where  no  ground 
therefor  Is  made  out  It  may  be  gravely 
doubted  if  it  would  not  be  erroneous  for  him 
to  direct  a  verdict  granting  a  total  divorce 
in  any  case.  At  least  it  was  so  In  this  case. 
The  wife  pleaded  and  testified  that  her  hus- 
band had  been  guilty  of  a  long  series  of  cruel 
acts,  and  had  even  told  her  on  several  occa- 
sions that  he  wished  she  would  leave  and  go- 
to her  people,  as  she  was  no  longer  of  any 
service  to  him,  and  that  he  caused  the  sepa- 
ration by  his  own  conduct.  There  was  evi- 
dence Indicating  that  the  defendant  by  rea- 
son of  an  injury  resulting  from  childbirth 
was  afiilcted  with  hysteria.  But  the  jury 
saw  her  and  heard  her  evidence,  as  well  as- 
that  in  conflict  with  it,  and  they  could  de- 
termine whether  her  statements  were  ac- 
curate or  were  the  result,  in.  whole  or  in  part 
of  her  unfortunate  condition.  The  Judge 
should  not  have  laid  hold  of  the  situation,, 
determined  these  facts  for  them,  and  directed 
a  verdict. 

Judgment  reversed.  AU  the  Juatices  con- 
cur* 
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ATLANTA,  B.  &  A.  R.  CO.  v.  SMITH. 
(Supreme  Court  of  Georgia.     June  18,  1909.) 

1.  Eminent  Domain  (§  239*)— Proceedings 
TO  Take  Propebty  —  AppEAii— Oonsidera- 
TioN  or  Assessor's  Award. 

Upon  the  trial  of  an  appeal  from  the  award 
of  assessors  in  proceedings  for  the  condemna- 
tion of  private  property,  the  verdict  of  the 
jury  should  be  in  favor  of  the  owner  for  the 
value  of  the  property  and  the  amount  of  dam- 
ages, if  any;  and  the  court  will  in  rendering 
judgment  upon  such  a  verdict  reduce  the  amount 
found  by  the  jury  by  the  amount  paid  under 
the  award  if  the  award  is  for  a  less  amount 
than  the  verdict,  but,  if  the  verdict  is  for  a 
less  amount  than  the  award,  the  judgment  shall 
be  against  the  owner  for  the  excess  of  the 
amount  of  the  award  over  that  of  the  verdict. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  §  239.»] 

2.  Appeal  and  Error  (I  1005*)— Review- 
Verdict  Approved  by  Trial  Ootjrt. 

There  was  sufficient  evidence  to  support 
the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3948^954;  Dec.  Dig.  § 
1005.^] 

(Syllabus  by  the  Court.) 

Elrror  from  Superior  Court,  Talbot  Coun- 
ty; U.  V.  Whipple,  Judge. 

Condemnation  proceedings  by  the  Atlanta, 
Birmingham  &  Atlantic  Railroad  Company 
against  T.  F.  Smith.  From  the  award  of 
the  assessors,  Smith  appealed  to  the  superior 
court,  and,  from  the  judgment  of  that  court, 
the  railroad  company  brings  error.  Af- 
firmed. 

J.  J.  Bull  and  A.  J.  Ferryman,  for  plaintiff 
in  error.  Persons  &  McGehee,  for  defendant 
in  error. 

B£X)K,  J.  The  plaintiff  in  error  Institut- 
ed proceedings  to  condemn  a  right  of  way 
through  the  lands  of  defendant  in  error. 
The  amount  condemned  was  a  strip  of  land 
containing  17.16  acres,  and  extending  a  mile 
and  a  half  through  the  lands  of  the  owner 
of  the  property  sought  to  be  condemned. 
The  evidence  as  to  the  actual  value  of  the 
land  per  acre  varied  from  $3  to  $20.  The  as- 
sessors made  their  award  for  the  amount  of 
$175.  The  owner  entered  an  appeal.  Upon 
the  trial  of  the  issue-  arising  upon  the  ap- 
peal in  the  superior  court,  the  jury  returned 
a  verdict  in  favor  of  the  owner  for  $500. 
To  the  judgment  of  the  court  below  overrul- 
ing the  motion  for  a  new  trial  made  to  set 
aside  the  verdict,  the  railway  company  ex- 
cepted. The  motion  for  a  new  trial  in  addi- 
tion to  the  general  grounds  contains  excep- 
tions to  the  following  portions  of  the  charge: 
(1)  "Now,  gentlemen,  under  these  instruc- 
tions, it  becomes  necessary  for  you  to  find 
a  verdict  in  favor  of  Mrs.  Smith  at  least  for 
a  fair,  reasonable,  adequate,  and  just  com- 
pensation for  her  laud."  Error  is  assigned 
upon  this  charge,  because  *'the  proceeding 
was  under  a  condemnation  proceeding,  and 


the  assessors  had  made  an  award  of  certain 
sum  to  the  defendant  as  being  the  value  of 
the  land,  which  said  award  had  been  paid, 
and  the  court  should  have  charged  that  this 
award  should  have  been  considered  and  de- 
ducted, provided  the  jury  found  that  she  was 
entitled  to  more  damages  than  the  award." 
(2)  "In  any  event,  as  I  have  charged  you  in 
this  case,  your  verdict  will  be  for  the  appel- 
lant, Mrs,  Smith,  and  the  form  of  your  ver- 
dict will  be,  *We,  the  jury,  find  for  the  ap- 
pellant' so  many  dollars — whatever  amount 
you  have  ascertained  to  be  her  damages  un- 
der the  rules  which  I  have  given  you — 'We, 
the  jury,  find  for  the  appellant'  so  many 
dollars,  with  costs  of  suit"  Error  is  as- 
signed upon  this  charge,  because  "it  was  a 
direction  to  the  jury  to  find  a  verdict,  and 
no  qualifications  to  the  jury  that,  if  under 
the  evidence  the  appellant  had  been  paid 
the  full  value  of  the  land  under  the  con- 
demnation proceeding,  then  she  would  not  be  . 
entitled  to  recover,  or  that  the  sum  she  had 
been  paid  should  be  deducted  from  the  ver- 
dict the  jury  might  find." 

1.  Civ.  Code  1895.  S  4678,  makes  the  fol- 
lowing provision  for  appeal  and  the  issue  to 
be  submitted  to  the  jury  upon  the  appeal: 
"In  case  either  party,  or  the  representative 
of  either  party,  is  dissatisfied,  he  or  they 
have  the  right,  within  ten  days  from  the 
time  the  award  is  filed,  to  enter  in  writing 
an  appeal  from  the  award  to  the  superior 
court  of  the  county  where  the  award  is  filed; 
and  at  the  term  succeeding  the  filing  of  the 
appeal,  it  shall  be  the  duty  of  the  judge  to 
cause  an  issue  to  be  made  and  tried  by  a 
jury  as  to  the  value  of  the  property  taken  or 
the  amount  of  damage  done,  with  the  same 
right  to  move  for  a  new  trial  and  file  a  bill 
of  exceptions  as  In  other  cases  at  common 
law."  Section  4680  declares:  "The  tender, 
payment,  or  acceptance  of  the  amount  shall 
not  prevent  either  party  from  prosecuting 
the  appeal.  If  the  amount  so  awarded  by 
the  assessors  is  less  than  that  found  by  the 
final  judgment,  the  company  shall  be  bound 
to  pay  the  sum  so  finally  adjudged,  in  order 
to  relAtD  the  property;  and  if  it  be  less  than 
that  awarded  by  the  assessors,  the  owner 
shall  be  bound  to  refund  any  excess  paid  to 
or  received  by  him,  and  a  judgment  for 
such  excess  shall  be  rendered  against  him, 
to  be  collected  by  levy  as  in  other  cases." 
Construing  these  two  sections  together,  the 
evident  scheme  of  the  legislative  provisions 
is  that  the  trial  upon  appeal  is  a  de  novo  in- 
yestlgation,  in  which  the  jury  are  to  deter- 
mine the  value  of  the  land  taken  and  the 
amount  of  damages,  if  any.  In  any  event 
where  land  is  condemned,  the  owner,  of 
course,  is  entitled  to  the  actual  value  of  the 
property  taken,  and  Is  entitled  to  a  verdict 
at  least  for  that  amount;  and  this  was  the 
evident  meaning  of  the  instructions  of  the 
court  excepted  to.    Counsel  for  the  plaintiff 
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in  error  insists,  bowerer,  that  the  amount 
of  the  award  rendered  by  the  assessors 
should  have  been  considered  by  the  Jury; 
and  that  It  should  have  been  deducted  from 
th^  amount  of  the  damages,  provided  the  Ju- 
ry found  that  the  owner  was  entitled  to  more 
damages  than  the  award.  The  court  prop- 
erly withheld  from  the  Jury  the  considera- 
tion of  the  amount  of  the  assessors'  award. 
There  was  no  reason  why  the  finding  of  an- 
other tribunal  upon  the  facts  of  the  case 
should  have  been  before  the  Jury.  The  ques- 
tion submitted  to  them  for  solution  was  to 
be  determined  by  them  independently  of  the 
antecedent  action  of  the  assessors.  The  Ju- 
ry had  to  ascertain  under  the  evidence  sub- 
mitted to  them  the  value  of  the  land  and 
the  amount  of  the  damages.  The  finding  of 
the  assessors  could  not  have  been  evidence 
for  their  consideration.  In  cases  like  this 
the  amount  of  the  award,  which  is  entered 
on  the  minutes  of  the  coi^rt,  is  to  be  deducted 
in  entering  up  the  Judgment  from  the  amoimt 
found  by  the  Jury  if  the  verdict  is  for  a 
greater  amount  than  the  award;  and,  should 
the  verdict  be  for  a  less  amount  than  the 
award,  then  Judgment  should  be  rendered  in 
favor  of  the  condemnor  against  the  owner. 
And  the  court  below,  in  accordance  with  the 
law,  when  the  Judgment  was  entered,  pre- 
served the  rights  of  the  plaintiff  in  error  by 
deducting  from  the  amount  which  the  Jury 
had  found  in  favor  of  the  owner  the  sum 
which  the  plaintiff  in  error  had  already  paid 
under  the  award  of  the  assessors. 

2l  There  was  evidence  to  support  the  find- 
ing of  the  Jury;  and  that  finding,  having  re- 
ceived the  sanction  of  the  trial  Judge,  will 
not  be  disturbed  hare. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(Itt  Ga.  778) 


HOOD  V.  HOOD. 


(Sapieme  Ck>urt  of  Georgia.     June  22,  1909.) 

1.  Injunction  (8  26*)— Subjects  of  Reliei^ 
Pboceedings  at  Law— Want  of  Jubisdio- 

TION. 

The  general  rule  is  that  a  proceeding  at 
law  will  not  be  enjoined  on  the  ground  of  want 
of  jarisdiction  in  the  tribunal  in  which  the  same 
is  instituted. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Gent  Dig.  {  29;  Dec  Dig.  {  26.«] 

2.  Injunction  (|  74*)— Subjects  of  Relief 
— Exercise  of  Judicial  Functtionr. 

An  in  junction  will  not  be  granted  to  re- 
strain an  official  in  the  exercise  of  his  judicial 
functions.  The  writ  lies  only  against  suitors  in 
the  proceedings  before  him.  16  Am.  &  Eng. 
Enc.  L.  365;  22  Cyc  787;  1  High,  Inj.  |  46; 
Joyce,  Inj.  §  545. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §  142;   Dec  Dig.  §  74.«] 

8.  Injunction  (§  26*)— Subjects  of  Relief— 
Pboceedings  at  Law— Want  of  Jubisdio- 

tlON. 

Where  a  husband  and  wife  were  living  sep- 
arately, and  no  divorce  suit  was  pending,  and 


the  wife  brought  a  petition  for  alimony  under 
Civ.  Code  1885,  §  2467,  and  thereafter  brought 
before  the  ordinary  a  petition  for  habeas  corpus 
against  her  husband,  for  the  purpose  of  obtain- 
ing the  custody  of  their  minor  children,  and 
while  this  last-mentioned  proceeding  was  pend- 
inff  the  husband  filed  a  snit  for  total  divorce,  and 
suosequently  presented  to  the  judge  of  the  su- 
perior court  a  petition  wherein  he  sought  to  en- 
join the  wife  and  the  ordinary  from  proceeding 
in  the  habeas  corpus  case,  on  the  ground  that 
the  ordinary  had  no  jurisdiction  to  issne  the 
writ  of  habeas  corpus  and  to  decide  the  qoes- 
tion  thereby  raised,  and  that  the  divorce  case 
ousted  any  jurisdiction  which  he  might  other- 
wise have  had,  and  if  he  should  determine  sndi 
question  in  favor  of  the  wife  she  might  remove 
tne  children  beyond  the  jurisdiction  of  this 
vtate,  and  prayed  that  the  custody  of  the  chil- 
dren should  be  awarded  to  the  petitioner,  and 
the  wife  be  enjoined  from  interfering  with  his 
custody  of  thexn,  there  was  no  error  ux  refusing 
to  grant  the  injunction  prayed  for. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  §  26.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Jackaon  Coun- 
ty ;  O.  H.  Brand,  Judge. 

Action  by  Ben  Hood  against  Beulah  Hood. 
Judgment  for  defendantt  and  plaintiff  brings 
error.    Affirmed. 

R.  L.  J.  Smith  and  J.  J.  Strickland,  for 
plaintiff  in  error.  J.  A.  B.  Mahaffey  and 
Shackelford  &  Shackelford,  for  defendant  In 
error. 


FISH,  C.  J.    Judgment  affirmed. 
Justices  concur. 


AU  the 


ass  Oa.  OT) 
SPRINGFIELD  FIRE  &  MARINE  INS.  CO. 
Y.  PRICE. 

(Supreme  Conrt  of  Georgia.     June  17,  1909.) 

1.  Insurance  (8  378*)— Fibe  Poliot— Own- 
EBSHiF  OF  GaouND— Estoppel. 

Where  a  policy  of  fire  insurance  contained 
a  stipulation  that  it  should  be  rold  if  the  sub- 
ject of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple,  but  at  the 
time  the  application  for  insurance  was  made  the 
company,  through  its  aaent.  knew  that  the  ap- 
plicant did  not  own  the  land  on  which  the 
building  sought  to  be  insured  was  situated,  the 
company,  in  defending  an  action  on  the  policy, 
will  be  estopped  from  *  setting  up  the  noncom- 
pliance of  the  insured  with  this  condition  of 
the  policy. 

[E3d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  968;  Dec  Dig.  filS,^} 

2.  INBUBANOB  (§  878*)— FlRE  POUCT— NOTICE 

TO  Company- Knowledge  of  Clerk. 
An  agent  of  an  insurance  company  fully 
authorized  to  make  out  and  Issue  policies  of 
insurance  has  power  to  employ  clerks  in  the 
ordinary  business  of  the  agency;  and,  if  such 
clerk  solicits  insurance,  and  a  policy  of  insur- 
ance is  duly  issued,  knowledge  of  facts  material 
to  the  risk  acquired  by  the  clerk  in  the  solicita- 
tion and  prior  to  the  issuance  of  the  policy  is  no- 
tice to  the  insurance  company. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  ?  973 ;    Dec  Dig.  §  87a*] 
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3.  INSUBANCX    (I    878*)— PiBE    POUOT— FAIL» 

UBB  TO  Read— Effect. 

Refonnation  is  not  necessary  to  avoid  the 
defeat  of  a  policy  of  insarance  on  account  of 
any  matter  in  existence  at  the  time  of  the  is- 
suance of  the  policy,  with  which  the  company 
is  charged  with  knowledge.  So,  where  the  duly 
authorized  agent  of  an  insurance  company  fail- 
ed to  note  on  the  policy  containing  the  stipula- 
tion specified  in  the  first  headnote  that  the 
building  which  was  the  subject  of  insurance  was 
on  leased  land,  the  failure  of  the  insured  to 
read  his  policy,  and  to  observe  the  company's 
omission  n\  this  respect,  is  not  such  laches  as 
will  defeat  his  recovery  on  the  policy  by  de- 
stroyinf:  the  estoppel  of  the  defendant  to  dispute 
the  validity  of  the  contract  of  insurance. 

[EXL  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  968;  Dec.  Dig.  $  378.*] 

4.  INSUBANGE    (§    377*)— FiBB    POLICY— OWN- 

BBSHiP  OF  Gbound— Estoppel. 

Where  a  tenant  rents  land  from  year  to 
year  under  a  verbal  contract  with  his  landlord 
that,  in  consideration  of  the  payment  of  an  an- 
nual rental,  the  tenant  may  occupy  the  premises 
and  erect  thereon  a  building  which  is  to  be  the 
property  of  the  tenant  and  removable  by  him. 
and  where  such  tenant  erects  a  building  and 
in  his  application  for  insurance  notifies  the  au- 
thorized agent  of  the  insurance  company  that 
the  building  is  on  **leased  ground,"  such  infor- 
mation is  sufficient  to  put  the  insurance  com- 
panjr  on  notice  of  the  character  of  his  inter- 
est in  the  building,  and  effectual  to  estop  the 
insurance  company  from  setting  up  as  a  defense 
the  stipulation  in  the  policy  that  the  contract 
of  insurance  was  to  be  invalid  if  the  building 
which  was  the  subject  of  insurance  was  not  on 
ground  owned  by  Uie  insured  In  fee  simple. 

[Ed«  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  966;   Dec.  Dig.  $  377.*] 

(Syllabus  by  the  Court.) 

E^ror  from  Superior  Court,  Chatham  Coun- 
ty; Paul  E.  Seabrook,  Judge. 

Action  by  I*  S.  Price  against  the  Spring- 
field Fire  &  Marine  Insurance  Company. 
Judgment  for  plaintiff,  and  -defendant  brings 
error.    Afi^med. 

Adams  &  Adams,  for  plaintiff  in  error.  R. 
R.  Richards  and  Saussy  &  Saussy,  for  de- 
fendant in  error. 

EVANS,  P.  J.  This  Is  a  suit  by  I/.  S.  Price 
against  the  Springfield  Fire  &  Marine  Insur- 
ance Company  to  recover  damages  sustained 
by  reason  of  the  destruction  of  two  certain 
buildings  described  in  a  policy  of  Insurance 
Issued  by  the  defendant  to  the  plaintiff.  The 
petition  contained,  an  equitable  feature,  in 
that  it  sought  to  reform  the  policy  in  case 
the  court  should  bold  that  the  pleaded  facts 
required  reformation  of  the  contract  as  es- 
sential to  recovery.  The  defendant  demur- 
red generally  and  specially,  the  plaintiff 
amended.to  meet  the  special  demurrers,  and 
the  court  overruled  the  general  demurrer. 
The  case  resulted  in  a  verdict  for  the  plain- 
tiff. Hie  court  refused  a  new  trial,  and 
the  exceptions  are  to  the  overruling  of  the 
demurrer  and  the  refusal  of  a^new  triaL 

1.  The  policy  sued  on  contains  a  clause 
that,  ''if  the  subject  of  insurance  be  a  build- 
ing on  ground  not  owned  by  the  insured  in 


fee  simple,"  the  "entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  hereon 
or  added  hereto/'  shall  be  void.  The  peti- 
tion sets. out  that  the  ground  on  which  the 
buildings  were  situated  was  not  owned  by 
the  insured,  but  that  at  and  before  the  date 
of  the  issuance  of  the  policy  a  duly  author- 
ized agent  of  the  company  was  informed  by 
the  insurer  that  the  buildings  upon  which  in- 
surance was  sought  were  upon  leased 
ground,  and  the  agent  of  the  insurance  com- 
pany was  instructed  to  so  note  upon  the  pol- 
icy, which  by  accident  or  mistake  he  failed 
to  do.  The  policy  also  contained  the  further 
stipulation  that  '*no  officer  or  other  represen- 
tative of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  pol- 
icy, except  such  as  by  the  terms  of  this  pol- 
icy may  be  the  subject  of  agreement  indors- 
ed hereon  or  added  hereto,  and,  as  to  such 
provisions  and  conditions,  no  officer,  agent, 
or  representative  shall  have  such  power  or 
be  deemed  or  held  to  have  waived  such  pro- 
visions or  conditions  unless  such  waiver,  if 
any,  shall  be  written  upon  or  attached  here- 
to, nor  shall  any  privilege  or  permission  af- 
fecting the  insurance  under  this  policy  exist 
or  be  claimed  by  the  insured  unless  so  writ- 
ten or  attached."  The  insurance  company 
defends  its  refusal  to  pay  the  amount  of 
damage  done  the  property  Insured  because 
the  buildings  were  upon  ground  not  owned 
by  the  insured.  In  Johnson  v.  iEtna  Insur- 
ance Co.,  123  Ga.  404,  51  S.  S.  339,  107  Am. 
St  Rep.  92,  it  was  held  that:  "Where  a  pol- 
icy of  fire  Insurance  contained  a  stipula- 
tion that  it  should  be  void  'if  the  subject  of 
insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple,'  but  at  the 
time  the  application  for  insurance  was  made 
the  company,  through  its  agent,  knew  that 
the  applicant  did  not  own  the  land  on  which 
the  building  sought  to  be  insured  was  sit- 
uated, it  will  not  be  heard  in  defense  to  an 
action  on  the  policy  to  set  up  the  noncom- 
pliance of  the  plaintiff  with  this  condition 
of  the  contract."  Restrictions  inserted  in 
the  contract  upon  the  power  of  the  agent  to 
waive  any  condition,  unless  done  in  a  par- 
ticular manner,  do  not  apply  to  those  condi- 
tions which  relate  to  the  inception  of  the 
contract,  where  it  appears  that  the  agent 
has  delivered  it,  and  received  the  premiums, 
with  full  knowledge  of  the  actual  situation. 
Wood  v.  American  Fire  Ins.  Co.,  149  N.  T. 
382,  44  N.  D.  80,  52  Am.  St  Rep.  733;  Me- 
chanics' Ins.  Co.  y.  Mutual  Bldg.  Ass'n,  98 
Ga.  262,  25  S.  B.  457;  Johnson  v.  ^tna  Ins. 
Co.,  supra;  3  Oooley's  Briefs  on  Ins.  2651. 
From  these  authorities  the  conclusion  fol- 
lows that,  if  notice  was  given  by  the  insurer 
to  an  authorized  agent  of  the  company  that 
the  buildings  insured  were  upon  leased 
ground  prior  to  the  issuance  of  the  policy, 
the  company  could  not  avoid  the  policy  if 
the  proof  showed  that  the  buildings  were 
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upon  leased  premiBes,  even  If  that  fact  was 
not  noted  on  the  policy. 

2.  The  defendant,  however,  contends  that 
the  person  whom  the  plaintiff  notified  at  the 
time  of  the  issuance  of  the  policy  that  his 
buildings  were  located  on  leased  ground  was 
not  its  agent,  hut  was  a  mere  clerk  or 
employ^  in  the  office  of  the  company's  agent, 
and  that  such  clerk  was  not  its  agent  for 
any  purpose.  On  the  trial  it  was  developed 
that  the  defendant  appointed  George  S. 
Haines  as  its  agent,  "with  full  power  to  re- 
ceive proposals  for  insurance  against  loss  or 
damage  by  fire  in  Savannah  and  vicinity,  to 
receive  moneys  and  countersign,  issue,  re- 
new, and  consent  to  the  transfer  of  policies 
of  insurance  signed  by  the  president  and 
secretary  of  the  said  Springfield  Fire  and 
Marine  Insurance  Company,  subject  to  the 
rules  and  regulations  and  to  such  instruc- 
tions as  may  from  time  to  time  be  given  by 
the  company.*'  Hahies  did  an  insurance 
business  in  Savannah,  rented  and  paid  for 
his  own  offices,  and  employed  and  paid  his 
clerks  and  other  help  without  any  partici- 
pation by  the  company.  He  employed  N.  L. 
Bedford  and  J.  A.  Sullivan  in  the  conduct  of 
his  insurance  business.  Bedford  wrote  up 
the  forms  of  policies  on  the  typewriter,  filled 
in  the  descriptions,  etc.,  and  Haines  would 
sign  them.  Bedford  solicited  insurance  and 
delivered  policies.  In  December,  1901,  he 
solicited  the  plaintiff  to  Insmre  with  the  de- 
fendant the  buildings  covered  by  the  policy 
sued  on,  as  plaintiff  had  his  stock  and  some 
other  buildings  insured  with  defendant  Pri- 
or to  that  time,  the  plaintiff  had  had  them 
insured  with  A.  G.  Guarard  &  Sons,  and  the 
policy  with  that  agency  had  noted  on  it  that 
the  buildings  were  on  leased  ground.  When 
Bedford  solicited  this  insurance,  the  plain- 
tiff informed  him  that  the  buildings  were  on 
leased  ground,  and  requested  him  to  note 
that  fact  on  the  policy,  as  the  Guarard  agen- 
cy had  done.  Bedford  requested  that  he  be 
furnished  with  the  old  policy  to  write  the 
new  one  from,  which  was  done.  When  the 
policy  was  delivered  by  Bedford,  the  plain- 
tiff asked  him  if  it  was  all  right,  and,  on 
being  assured  it  was,  placed  it  in  his  safe. 
Later  the  plaintiff  permitted  one  Andeppa  to 
remodel  one  of  the  three  buildings  covered 
by  the  original  policy,  and  insure  it  for  him- 
self, and  at  that  time  telephoned  the  office  of 
Haines  to  send  out  a  man,  and  Sullivan 
came.  The  plaintiff  testifies  that  he  ex- 
plained his  rights  and  those  of  Andeppa  to 
Sullivan,  and  on  March  20,  1902,  the  old  pol- 
icy was  canceled,  and  a  new  one  issued,  cov- 
ering the  two  remaining  buildings  of  the 
plaintiff,  insured  in  the  canceled  policy.  At 
the  expiration  of  the  year,  on  March  20, 1903, 
a  renewal  policy  was  brought  to  the  plaintiff 
by  Bedford.  When  this  policy  was  deliver- 
ed, the  plaintiff  did  not  look  at  It,  but  placed 
it  in  his  safe,  and  never  had  occasion  to 
examine  it  until  after  the  fire,  when  the  ad- 
juster told  the  plaintiff  that  his  policy  did 


not  have  it  noted  thereon  that  the  buildings 
were  on  leased  premises.  Bedford  testified 
that  the  written  part  of  the  policy  was  in  his 
handwriting.  At  the  time  it  was  written 
and  delivered,  he  wrote  policies,  and  did  any 
work  about  the  office  that  was  necessary  in 
the  office  of  Haines.  When  an  application 
was  made  for  a  policy,  he  would  write  It 
up  and  present  it  to  Mr.  Haines  for  his  sig- 
nature, and  he  would  sign  it  Applications 
for  insiurance  were  sometimes  in  writing,  but 
usually  oral  or  ov^  the  telephone.  After  a 
policy  was  signed,  he  would  deliver  it  He 
inspected  risks  about  town,  and  reported  to 
Haines,  when  Haines  could  decide  whether 
he  would  effect  the  insurance  or  not  Solicit- 
ing Insurance  was  a  part  of  his  business, 
and  he  was  not  paid  extra  for  such  work. 
He  was  aware  that  these  buildings  were  on. 
leased  ground,  but  does  not  remember  wheth- 
er this  fact  was  communicated  to  him  when 
the  first  policy  was  written  or  not  On  some 
occasions  Haines  would  sign  up  blank  pol- 
icies and  leave  them  with  Bedford  to  be  filled 
in  and  delivered.  It  was  also  in  evidence 
that  it  is  customary  for  local  agents  In  Sa- 
vannah to  employ  clerks  to  get  information 
in  regard  to  the  condition  of  property  and 
examine  risks.  Dependent  upon  the  Infor- 
mation received  through  clerks,  they  issue  the 
policy.  Haines  had  authority  to  have  Insur- 
ed these  buildings  on  leased  ground,  but 
would  not  have  done  so  without  communicat- 
ing with  the  company.  Bedford  did  not  in- 
form him  that  these  buildings  were  on  leas- 
ed ground. 

It  is  well  settled  that  an  agent  who  is  sup- 
plied by  the  insurer  with  blank  policies  prop- 
erly signed  by  the  company,  and  who  is  au- 
thorized to  fill  up,  countersign,  and  deliver 
policies  to  applicants  for  Insurance,  is  a  gen- 
eral agent  of  the  Insurance  company  In  the 
matter  of  soliciting  and  accepting  risks.  €km« 
tlnental  Ins.  Go.  v.  Ruckman,  127  111.  364,  20 
N.  E.  77,  11  Am.  St  Rep.  121 ;  May  on  Ins. 
§  126;  1  Gooley's  Briefs  on  Ins.  347;  Jesse 
French  Piano  Gb.  v.  GardweU,  114  Ga.  840,  40 
S.  E.  292.  So  that  the  practical  question  is 
whether  knowledge  of  facts  material  to  the 
risk  acquired  by  the  soliciting  agent  In  the 
employment  of  such  general  agent  of  a  fire 
insurance  company  prior  to  the  Issuance  of 
the  policy,  and  while  acting  as  such  soliciting 
agent,  is  notice  to  the  Insurance  company. 
Our  Oode  declares  that  "whatever  one  may 
do  himself  may  be  done  by  an  agent,  except 
such  personal  trusts  In  which  special  con- 
fidence Is  placed  on  the  skill,  discretion,  or 
judgment  of  the  person  called  in  to  act;  so 
an  agent  may  not  delegate  his  authority  to 
another,  unless  specially  empowered  to  do 
so."  Civ.  Oode  1896,  §  2999.  The  inhibition 
against  an  agent  delegating  his  power  as  con- 
tained in  this  Gode  section  is  only  declaratory 
of  the  conmion  law,  and  is  but  another  form 
of  expression  for  the  maxim,  **Delegata  po- 
testas  non  potest  delegarl."  A  prindi^al  may 
expressly  authorize  his  agent  to  appoint  a 
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subagent,  and  under  some  circumstances  au- 
thority to  appoint  a  subagent  between  whom 
and  the  principal  a  privity  of  contract  will 
exist  may  be  implied.  Instances  of  an  agent's 
implied  authority  to  appoint  a  subagent  may 
be  found  in  cases  where  from  the  conduct  of 
the  parties  to  the  original  contract  of 'agency, 
or  from  the  nature  of  the  particular  business 
which  la  the  subject  of  the  agency,  or  where 
substitution  is  authorized  by  general  custom 
or  usage,  or  where  substitution  is  authorized 
by  necessity,  it  may  reasonably  be  presumed 
that  the  parties  to  the  original  contract  of 
agency  contemplated  that  such  authority 
should  exist.  1  Clark  &  Skyles  on  Agency,  I 
845.  The  power  of  an  Insurance  agent,  au- 
thorized to  contract  for  risks,  receive  and  col- 
lect premiums,  and  deliver  policies,  to  confer 
authority  on  his  clerk  or  assistant  to  exercise 
the  same  powers,  so  as  to  create  a  privity 
between  the  clerk  and  the  insurance  com- 
pany, has  been  frequently  before  the  courts 
of  last  resort  of  this  country.  The  consensus 
of  Judicial  opinion  is  to  the  effect  that  the 
knowledge  of  facts  material  to  the  risk  by  a 
clerk  of  the  agent  sent  by  him  to  solicit  in- 
surance and  take  applications  binds  the  com- 
pany as  much  as  if  the  agent,  the  clerk's 
master,  knew  it  Electric  Life  Ins.  Co.  v. 
Fahrenkrug,  68  111.  463;  Krumm  v.  Jefferson 
Fire  Ins.  Co.,  40  Ohio  St.  225;  Arff  v.  In- 
surance Co.,  125  N.  Y.  57,  25  N.  B.  1073,  10 
L.  R.  A.  609,  21  Am.  St  Rep.  721 ;  Carpenter 
Co.  V.  Insurance  C6.,  135  N.  Y.  298,  31  N.  B. 
1015;  Bergeron  v.  Pamlico  Ins.  Co.,  Ill  N. 
C.  45,  15  S.  B.  883;  German  Ins.  Co.  v.  Ev- 
erett, 18  Tex.  Civ.  App.  514,  46  S.  W.  95; 
Graham  v.  Am.  Fire  Ins.  Co.,  48  S.  C.  195,  26 
S.  E.  823,  59  Am.  St.  Rep.  707;  Goode  v.  Ga. 
Home  Ins.  Co.,  92  Va.  392,  23  S.  E.  744,  30 
L.  R.  A.  842,  53  Am.  St.  Rep.  817;  Davis  v. 
King,  66  Conn.  465,  84  Atl.  107,  50  Am.  St. 
Rep.  104;  Duluth  Nat  Bank  v.  Knoxvllle 
Fire  Ins.  Co.,  85  Tenn.  76,  1  S.  W.  689,  4  Am. 
St  Rep.  744;  International  Trust  Co.  v.  Nor- 
wich Ins.  Co..  71  Fed.  81,  17  C.  C.  A.  608; 
1  Clement  on  Ins.  425,  Rule  26 ;  19  Cyc.  812. 
The  reason  for  the  rule  has  been  thus  stated 
by  the  Supreme  Court  of  Alabama:  **The 
maxim,  'Delagatus  non  potest  delegarl,'  does 
not  apply  in  such  case,  though  the  service  In- 
herently is  of  a  personal  character,  because 
authority  to  delegate  delegated  powers  is 
found  by  implication  from  the  extent  and 
general  nature  of  the  business  in  the  original 
authorization  to  the  general  agent"  Insur- 
ance Co.  V.  Thornton,  130  Ala.  222,  80  South. 
614,  55  L.  R.  A.  547,  89  Am.  St  Rep.  80.  In 
the  case  of  Bodine  v.  Exchange  Fire  Ins.  Co., 
51  N.  Y.  117, 10  Am.  Rep.  566,  the  court  said: 
"We  know  according  to  the  ordinary  course 
of  business  that  Insurance  agents  frequently 
have  clerks  to  assist  them,  and  that  they 
could  not  transact  their  business  if  obliged  to 
attend  to  all  the  details  in  person ;  and  these 
^erks  can  bind  their  principals  in  any  of  the 
business  which  they  are  authorized  to  trans- 


act." The  Supreme  Court  of  Michigan  said: 
"Courts  will  recognize  the  ordinary  course  of 
business.  It  must  be  well  known  that  these 
local  agents  do  their  business  to  a  very  large 
extent  through  clerks,  who  solicit  insurance, 
make  out  applications  and  policies,  and  gen- 
erally attend  to  the  business  of  their  employ- 
ers. In  such  cases  their  acts  are  as  binding 
as  though  done  by  the  agents  themselves." 
Steele  v.  German  Ins.  Co.,  93  M^ch.  81,  53 
N.  W.  514,  18  L.  R.  A.  85.  And  Mr.  Cooley  in 
the  third  volume  of  his  Briefs  on  Insurance, 
p.  2527,  summarizes  the  law  on  this  point  as 
follows:  "The  business  of  an  Insurance  agent 
is  generally  of  such  nature  and  extent  that  it 
requires  the  employment  of  subagents  and 
clerks  if  it  is  to  be  taken  care  of  properly. 
Such  subagents  or  clerks  may  be  regarded 
as  agents  of  the  company  by  an  Insured  deal- 
ing with  them.  Hence  it  follows  that  notice 
given  a  subagent  or  clerk  of  matters  vitiating 
a  policy  will  be  imputable  to  the  company, 
the  same  as  though  communicated  to  the  reg- 
ularly appointed  agent."  This  author  states 
in  the  same  connection  that:  "A  contrary 
rule  prevails  in  some  courts,  where  the  posi- 
tion is  taken  that  a  subagent  or  clerk  will 
not  be  regarded  as  the  agent  of  the  company 
unless  he  is  In  the  employ  of  the  company" — 
citing  Morris  v.  Orient  Ins.  Co.,  106  Ga.  472, 
33  S.  E.  430,  as  sustaining  this  exception. 
We  do  not  think  that  a  careful  examination 
of  the  Morris  Case  Justifies  Mr.  Cooley's 
classification.  In  that  case  Morris  sought  to 
escape  the  effect  of  a  clause  avoiding  his  poli- 
cy if  additional  Insurance  was  taken  by  show- 
ing that  he  had  written  Cobb,  the  company's 
agent  at  the  time  of  taking  out  this  addition- 
al Insurance,  and  in  reply  thereto  a  letter 
was  received  from  a  derk  of  Mr.  Cobb,  ac- 
knowledging receipt  of  the  communication, 
the  writer  saying:  "Mr.  Cobb  isn't  at  home, 
but  I  will  inform  him  as  soon  as  he  comes." 
It  was  said  in  the  opinion  that:  "No  attempt 
was  made  to  show  that  the  writer  of  the  let- 
ter last  above  referred  to  was  in  any  sense 
the  agent  o^  representative  of  the  Insurance 
company  of  which  Mr.  Cobb  was  the  agent 
On  the  contrary,  we  gather  from  the  meager 
testimony  brought  out  in  this  regard  that 
this  person  was  merely  a  clerk  in  the  service 
of  the  agent,  not  in  the  employ  of  his  prin- 
cipal in  any  capacity."  In  the  Morris  Case, 
as  in  the  case  of  Lippman  v.  ^tna  Ins.  Co., 
108  Ga.  891,  33  S.  B.  897.  75  Am.  St  Rep.  62, 
the  waiver  sought  to  be  set  up  was  of  a  condi- 
tion subsequent  to  the  issuance  of  the  policy, 
and  not  of  a  condition  precedent  to  its  Issue. 
The  rule  stated  in  reference  to  waivers  of 
conditions  precedent  will  not  generally  apply 
where  the  waiver  relied  on  is  one  that  has 
been  taken  subsequently  to  the  delivery  and 
acceptance  of  a  policy,  as  the  insured  is  then 
presumed  to  have  knowledge  of  the  restric- 
tions, and  will  be  bound  thereby.  8  Cooley's 
Briefs  on  Ins.  2518;  Johnson  v.  iOtna  Ins. 
Ca,  128  Ga.  406,  407,  51  S.  B.  889,  107  Am. 
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St  Rep.  02.  Farther,. It  did  not  appear  in  the 
Morris  Case  that  the  clerk  had  any  authori- 
ty whatever  In  reference  to  the  Insurance 
business  of  l£p.  Cobb,  or  that  he  was  even  em- 
ployed In  such  business,  or  performed  any 
duties  connected  therewith.  It  does  not  ap- 
pear that  he  had  anything  whatever  to  do 
with  the  soliciting,  preparing,  or  delivering  of 
policies,  or  even  that  his  duties  related  to  In- 
surance In  any  way<  Nor  Is  there  any  other 
case  In  our  reports  which  forbids  us  from 
adopting  the  rule  as  laid  down  by  the  cur- 
rent of  authority,  and  so  well  supported  on 
principle.  We  hold  that  a  general  agent, 
naving  authority  to  make  and  Issue  policies 
for  an  insurance  company  has  ix>wer  to  em- 
ploy clerks  to  discharge  the  ordinary  business 
of  the  agency;  and,  where  a  policy  of  insur- 
ance is  duly  Issued,  knowledge  of  facts  mate- 
rial to  the  risk  acquired  by  such  clerk  while 
soliciting  the  Insurance,  and  prior  to  the  Is- 
suance of  the  policy,  is  notice  to  the  insur- 
ance company. 

3.  By  demurrer,  plea,  and  in  several 
grounds  of  the  amended  motion  for  new  trial 
the  defendant  seeks  to  set  up  as  a  defense 
the  alleged  laches  of  plaintiff,  who,  with 
knowledge  that  it  should  be  noted  on  his 
policy  that  his  houses  were  on  leased  ground, 
received  the  several  policies  of  insurance 
without  such  notation,  and  kept  them  in  his 
possession  through  a  period  of  many  months, 
without  reading  his  policy  to  see  if  it  was 
so  prepared.  We  do  not  think  that  such 
laches  furnishes  any  ground  of  defense.  In 
the  first  place,  if  plaintiff  Informed  Bedford 
that  his  buildings  were  on  leased  premises 
when  the  application  for  insurance  was  made, 
it  was  not  necessary  that  that  fact  should  be 
noted  on  his  policy  in  order  to  make  It  valid. 
That  the  plaintiff  thought  it  necessary  even 
after  notice  does  not  change  its  legal  effect, 
nor  make  it  necessary  when  in  law  it  was 
not  In  the  second  place,  if  the  laches  of  the 
insured  in  falling  to  read  his  policy  would 
In  any  event  release  the  Insurance  company 
from  liability  to  the  insured  \^here  the  in- 
surer had  notice  of  the  broken  condition  at 
the  time  the  policy  was  taken,  it  must  do 
so  in  every  case;  for  the  real  laches,  if  any, 
occurs  in  the  first  instance  in  receiving  a 
policy  without  reading  it,  and  in  falling  to 
note  its  conditions.  It  is  a  well-known  fact 
of  ordinary  experience  that  papers  such  as 
insurance  policies,  deeds,  etc.,  which  are 
usually  kept  In  one's  "strong  box,"  are  seldom^ 
inspected  except  upon  delivery,  after  which 
they  are  filed  away  not  to  be  disturbed  till 
some  future  happening  again  calls  for  them. 
It  is  true  that  the  plaintiff's  petition  contains 
an  alternative  prayer  for  reformation  by  hav- 
ing the  omitted  clause  inserted  in  the  policy; 
but  from  the  charge  of  the  court,  and  the 
form  of  the  verdict,  the  case  was  submitted 
to  the  jury  to  determine  the  defendant's  lia- 
bility independently  of  the  prayer  for  refor- 


mation. Reformation  is  not  needed  to  avoid 
the  defeat  of  a  policy  on  account  of  any  mat- 
ter in  existence  at  the  time  of  the  issuance 
of  the  policy  with  which  the  oompany  is 
charged  with  knowledge.  1  Gooley's  Briefs 
on  Ins.  855.  Even  if  reformation  were  proper 
in  the 'present  case,  it  was  not  necessary, 
as  the  plaintiff  coul'd  have  relied  upon  the  es- 
toppel in  pais,  without  invoking  affirmative 
equitable  relief.  And,  granting  that  the 
plaintilTs  laches  might  defeat  his  rlf^t  to 
affirmative  equitable  relief,  this  would  not 
deprive  him  of  the  right  to  recover  what  he 
might  be  entitled  to  on  the  policy  in  his  suit 
at  law.  Trust  Cki.  v.  Scottish  Ins.  Ca,  119 
Ga.  672,  46  8.  B.  856. 

4.  It  is  iosisted  that,  under  tlie  facts  of 
the  present  case,  the  ground  on  which  the 
insured  buildings  stood  was  not  "leased 
premises,**  and,  for  that  reason,  plaintiff's 
Information  to  Bedford  was  not  true,  and 
therefore  was  not  notice  to  the  company 
which  would  waive  the  condition  in  the  pol- 
icy. It  is  also  contended  that  under  the 
terms  of  the  contract  under  which  this 
ground  was  occupied  the  buildings  became  a 
part  of  the  realty,  and  were  not,  in  fact,  the 
property  of  the  plaintiff,  and  that  he  had  no 
Insurable  Interest  therein.  It  appears  from 
the  evidence  that  the  land  on  which  these 
buildings  were  situated  belonged  to  the  es- 
tate of  Mary  Jane  Roberts.  -The  representa- 
tive of  that  estate  testified  that  the  buildings 
belonged  to  plaintiff  so  far  as  this  estate 
was  concerned.  The  taxes  on  these  improve- 
ments were  not  paid  by  the  estate.  Original- 
ly he  had  rented  it  as  a  vacant  lot  to  W.  A. 
Price  for  a  term  of  years.  He  does  not  re- 
member whether  under  a  written,  lease  or 
not  This  was  in  1893.  Under  that  contract. 
Price  had  the  right  to  place  any  improve- 
ments on  it  he  saw  fit,  and  remove  them  at 
any  time  he  saw  fit  In  1902  the  rent  was 
raised.  At  that  time  he  assured  plaintiff  he 
had  no  claim  to  any  of  the  improvements. 
Price  has  the  same  lease  he  has  had  since 
1893,  and  he  is  now  trying  to  arrange  to  give 
him  a  lease  for  seven  years.  Witness  is  pre- 
pared, as  soon  as  he  can  arrange  the  lease, 
to  give  Price  a  written  lease,  and  it  will  be 
stated  that  the  estate  makes  no  claim  for  the 
improvements.  At  the  expiration  of  any 
rental  season  the  understanding  was  that 
Price  had  the  right  to  remove  his  improve- 
ments and  the  estate  made  no  claim  to  them 
whatever.  Since  1902  it  had  been  rented 
by  the  year  at  $700  per  year.  He  was  under 
the  impression  that  the  original  lease  was 
in  writing.  The  plaintiff  testified  that  his 
father  had  in  1893  rented  the  place,  but  the 
original  lease  was  destroyed.  He  has  seen 
the  lease.  Plaintiff  was  connected  with  his 
father  in  business  and  afterwards  bought  hla 
father  out,  and  in  buying  him  out  he  secured 
the  Improvements.  He  does  not  remember 
whether  the  first  lease  was  for  five  or  ten 
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years.  The  writings  transferring  his  father's 
interest  are  also  destroyed.  In  1902  be  went 
to  the  representative  of  the  estate,  and  re- 
<]iiested  a  long  lease.  The  representative 
told  him  to  go  ahead  and  put  any  improve- 
ments  he  pleased  on  the  place,  and  that,  as 
long  as  his  rent  was  paid,  he  could  continue 
as  his  tenant.  On  several  occasions,  it  was 
stated  the  improvements  were  to  be  plain- 
tilTs.  On  the  strength  of  this  agreement,  in 
1902  the  plaintiff  remodeled  and  enlarged 
the  buildings.  The  price  per  year  was  agreed 
on  at  that  time,  and  it  was  distinctly  agreed 
that  the  plaintiff  could  remove  his  buildings 
any  time  he  saw  fit.  The  contention  of  the 
defendant  is  that  this  agreement  did  not 
satisfy  the  statute  of  frauds,  and  that  for 
this  reason  the  plaintiff  had  no  title  to  the 
buildings.  Even  if  It  was  necessary  for  the 
contract  to  be  in  writing  in  order  to  satisfy 
the  statute,  here  the  plaintiff  had  executed 
his  part  of  the  agreement,  and  the  owner  of 
the  land  could  not  have  pleaded  the  statute 
as  against  his  right  to  remove  his  improve- 
ments, if  he  chose.  We  think  when  the  in- 
surance company  was  notified  through  its 
agent  that  the  buildings  Insured  were  on 
leased  ground,  and  issued  the  policy,  it  was 
put  on  sufficient  notice  to  .have  caused  it  to 
make  a  full  inquiry  into  the  title  of  the  prop- 
erty. But,  aside  frona  this,  we  think,  under 
the  facts  in  this  case,  the  buildings  were 
on  leased  premises.  Property  may  be  leas- 
ed in  parol  for  one  year.  Civ.  Ck>de  1895,  S 
3117.  Nor  do  we  think  that  the  contention 
that  the  buildings  were  not  the  property  of 
plaintiff  is  sound.  He  was  at  least  a  ten- 
ant from  year  to  year,  and  there  was  no  ne- 
cessity for  such  a  contract  to  be  in  writ- 
ing. Nor  was  it  necessary  that  the  agree- 
ment that  he  could  remove  the  buildings  at 
any  time  he  chose  should  be  in  writing.  It 
was  a  part  of  the  yearly  contract  of  rental, 
which  is  expressly  excepted  from  the  statute 
of  frauds  in  this  respect  Civ.  Code  1895,  | 
3117.  There  is  no  pretense  that  the  plaintiff 
did  not  have  an  insurable  interest  in  the 
buildings,  but  the  contention  is  that  informa- 
tion to  the  insurance  company  that  the  build- 
ings were  upon  "leased  ground"  was  insuffi- 
cient to  apprise  the  company  of  the  nature 
of  the  plaintiff's  interest,  and  Ineffectual  as 
an  estoppel  against  the  company  from  avail- 
ing itself  of  the  stipulation  in  the  policy 
that  the  contract  of  insurance  was  to  be 
void  if  the  ground  on  which  the  buildings 
were  erected  was  not  owned  by  the  insured  in 
fee  simple. 

What  has  been  said  above  covers  the  vari- 
ous assignments  of  error  on  the  part  of  the 
defendant  We  are  therefore  of  opinion  that 
the  court  did  not  err  in  any  of  the  rulings 
complained  of. 

Judgment  affirmed.  All  the  Justices  con* 
Cur. 


(132  Ga.  841) 
BARTON  V.  SOUTHERN  RY.  CO. 

(Supreme  Ctmrt  of  Georgia.     Jane  26,  1909.) 

1.  Railboads  (I  244*)  —  Blow-Post  I«aw  — 
Cbossino  Highway. 

The  blow^post  law,  as  embodied  in  Civ. 
Code  1895,  |  2222,  has  no  application  where  the 
track  of  the  railroad  company  crosses  the  pub- 
lic highway  upon  a  bridge  or  trestle  above  the 
latter.    • 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  244.*] 

2.  Railboads  (§  360*)— Accident  at  Cboss- 
INGS— Fbightenino  Animals. 

A  railroad  company,  whose  road  passes 
over  a  highway  by  a  bridge,  is  not  liable  to  a 
traveler  in  the  highway  for  an  injury  caused  by 
the  fright  of  his  team,  occasioned  by  the  run- 
ning of  a  train  in  the  usual  and  customaiy  man- 
ner, and  without  unnecessary  or  unusual  noises, 
although  the  approach  of  the  train  to  the  over- 
head bridge  was  not  signaled,  and  the  topogra- 
phy of  the  country  was  such  that  accidents  of 
a  similar  character  are  peculiarly  liable  to  hap- 
pen. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §$  1241-1244;    Dec  Dig.  |  360.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  D.  C.  Barton  against  the  South- 
ern Railway  .Company.  Judgment  of  non- 
suit Plaintiff  brings  error,  and  defendant 
files  cross-bill  complaining  of  overruling  of 
demurrer.  Reversed  on  cross-bill  of  excep- 
tions.   Main  bill  of  exceptions  dismissed. 

Barton  brought  his  action  for  damages  for 
personal  injuries  against  the  Southern  Rail- 
way Company.  The  defendant  filed  a  gener- 
al demurrer  to  the  petition,  which  was  over- 
ruled, and  pendente  lite  exceptions  duly  cer- 
tified and  filed.  After  the  plaintiff  had  pre- 
sented his  evidence  and  closed,  the  court 
sustained  a  motion  for  nonsuit  The  plain- 
tiff^s  bill  of  exceptions  complains  of  this  rul- 
ing, and  the  defendant's  cross-bill  complains 
of  the  overruling  of  its  demurrer.  a%e  sub- 
stantial averments  of  the  petition  are  as  fol- 
lows: The  defendant's  line  of  railway  crossed 
the  Rome  and  Summervllle  public  road  at  a 
point  in  the  city  of  Rome  about  a  mile  from 
the  courthouse,  upon  a  trestle  about  12  or  15 
feet  above  the  bed  of  the  public  road.  The 
public  road  at  this  point  is  in  a  depression  be- 
tween two  hills,  and  the  railroad  approaches 
the  trestle  from  both  directions  around  a 
curve  at  the  base  of  these  hills,  so  that  it 
is  shut  off  from  the  view  of  one  going  along 
the  public  road  in  a  direction  away  from 
Rome  until  he  has  arrived  at  the  trestle; 
and  for  this  reason  it  is  impossible  for  one 
approaching  the  trestle  from  the  direction 
of  Rome  to  see,  and  difficult  to  hear,  the 
approach  of  a  train  coming  in  either  direc- 
tion to  this  crossing.  This  public  road  was 
a  frequented  highway,  where  people  travel- 
ing with  vehicles  and  teams  were  almost 
constantly  passing  throughout  the  day,  and 
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frequently  durlDg  the  night  The  running  of 
a  train  oyer  this  trestle  was  at  all  times 
calculated  to  excite,  frighten,  and  cause  to 
run  away  ordinary  roadworthy  teams,  and 
especially  those  that  were  nervous  or  easily 
frightened,  when  such  teams  were  passing 
under  this  trestle,  and  in  this  way  the  run- 
ning of  a  train  over  this  trestle  brought 
peril  to  every  person  driving  a  team  under 
or  near  this  trestle.  All  these  facts  and  con- 
ditions were  well  known  to  the  defendant, 
Its  servants  and  agents  operating  Its  trains. 
About  5  o'clock  In  the  afternoon  of  August 
13,  1907,  plaintiff  was  approaching  this  tres- 
tle as  he  was  leaving  Bome  for  his  home, 
driving  two  mules  to  an  empty  lumber  wag- 
on. As  he  approached  this  trestle,  he  lis- 
tened to  ascertain  If  any  train  might  be  ap- 
proaching from  either  direction,  and  hearing 
none,  drove  forward  under  the  trestle;  and 
just  as  he  was  passing  under  the  trestle  a 
train  of  the  defendant  came  around  the  hill 
from  the  direction  of  Gadsden,  passed  over 
the  trestle,  and  immediately  over  him  and 
his  team,  at  a  high  rate  of  speed,  and  by  Its 
terrifying  appearance,  rapid  motion,  and  tre- 
mendous noise,  it  greatly  excited  and  terri- 
fied the  team  which  he  was  driving,  which, 
becoming  wild  from  fright,  ran  away  and 
Injured  petitioner  in  spite  of  his  efforts  to 
control  them.  The  servants  in  charge  of  de- 
fendant's train  failed  to  blow  the  whistle  or 
otherwise  warn  the  plaintiff,  or  to  check  the 
train,  at  a  point  400  yards  from  the  crossing, 
or  at  any  point  nearer  than  400  yards,  as 
required  by  statute.  Under  the  facts  and 
conditions  stated,  the  defendant  owed  all 
persons  traveling  this  road,  when  one  of  its 
trains  was  approaching  the  crossing,  the 
duty  of  warning  them  of  such  approach,  in 
the  exercise  of  ordinary  care;  but,  disre- 
garding this  duty,  the  defendant  entirely 
failed  to  warn  plaintiff  of  the  approach  of 
Its  train,  but  ran  its  train  at  a  high  rate  of 
speed,  which  Itself  naturally  tended  to  fright- 
en, and  did  frighten,  plaintiff's  team.  After 
alleging  that  plaintiff  was  without  fault,  his 
Injuries  are  minutely  described,  and  the 
amount  of  damages  alleged. 

0.  E.  Davis  and  W.  IC.  Henry,  for  plain- 
tiff In  error.  Maddox,  McCamy  &  Shumate 
and  Geo.  A.  H.  Harris  ft  Son,  for  defendant 
In  error. 

EVANS,  P.  J.  1.  Tlie  first  ground  of  neg- 
ligence alleged  Is  the  failure  on  the  part  of 
the  servants  of  defendant  in  charge  of  the 
train  to  observe  the  blow-post  law,  as  em- 
bodied In  Civ.  Code  1895,  f  2222.  In  the 
case  of  McElroy  v.  Georgia,  C.  ft  N.  By.  Co., 
98  Ga.  257,  25  S.  E.  4S9,  it  was  held  that  this 
section  of  the  Ck>de  has  no  application  **where 
the  track  of  the  railroad  company  crossed 
the  public  highway  upon  a  bridge  or  trestle 
above  the  latter.**  This  ruling  was  by  a 
divided  court,  and  the  plaintiff  asks  us  to 
review  and  overrule  the  ruling  there  made. 


We  are  satisfied  that  the  decision  of  th* 
majority  in  that  case  was  correct,  and  ad- 
here to  the  ruling  made  by  them. 

2.  But  it  is  also  alleged  and  contended 
that.  Independently  of  the  statutory  duty  im- 
posed by  Civ.  Code  1895,  S  2222,  the  obvious 
danger    to    the    constantly    passing    public 
along  this  much  traveled  highway,  of  pass- 
ing trains  frightening  horses,  and  the  cir- 
cumstances of  the  situation  which  prevented 
the  public  from  observing  the  approach  of 
a  train  unless  heralded  by  whistle  or  other 
signal,  raised  a  duty  upon  the  railroad  com- 
pany, in  the  exercise  of  ordinary  care,  to 
warn  the  public,  by  proper  signals,  of  the 
approach  of  a  train  to  this  place  of  constant 
and  obvious  danger.    The  negligence  charged 
against  the  railroad  company  Is,  not  that 
the  train  was  run  at  an  unusual   rate   of 
speed,  or  operated  in  such  a  manner  as  to 
produce  unusual  or  unnecessary  noises,   or 
that  the  railroad  company  was  negligent  la 
constructing  Its  track.    The  defendant's  neg- 
ligence is  alleged  to  consist  in  running  its 
train,   without  signal   or  other  precaution, 
over  a  trestle  which  spanned  a  much  trav- 
eled highway,  and  which  from  the  configura- 
tion of  the  ground  prevents  a  traveler  driv- 
ing a  team  on  such  highway,  on  approach- 
ing the  passageway  under  the  trestle,  from 
seeing  or  hearing'  the  train  as  he  nears  the 
span  over  the  highway.     There  can  be  no 
doubt  that  the  passing  of  a  railroad  above 
or  beneath  a  highway,  instead  of  at  a  grade 
crossing,  reduces  the  chances  of  injury  to 
travelers  along  the  highway  by  the  running 
of  the  train.     Such  crossings  are  to  be  en- 
couraged in  order  to  secure  the  safety  of 
travel  against  the  perils  of  a  grade  crossing. 
The  difference  between  these  two  kinds  of 
crossings    is    so   radical    that    it    does    not 
stand  to  reason  that  the  law  will  hold  a 
railroad  company  to  the  same  exactness  of 
responsibility  in  each  case.    At  grade  cross- 
ings the  traveler  on  the  highway  and  the 
railroad  company  enjoy  a  common  privilege 
on  the  highway  itself,  and  each  must  use 
such  privilege  with  due  regard  to  the  safety 
and  rights  of  the  other.    "Hiis  obligation  re- 
quires the  railroad  company,  in  approaching 
a  grade  crossing,  even  in  the  absence  of  a 
positive  statute  to  that  effect,  to  exercise 
proper  precautions  to  prevent  injury  to  a 
traveler  on  the  crossing,  or  who  is  al>out  to 
cross,  or  who  has  Just,  crossed.    Where  a 
railroad  track  crosses  a  trestle  or  bridge, 
it  does  not  share  with  the  traveler  in  the 
highway  below  the  common  use  of  the  lat- 
ter.   We  can  see  no  difference  between  the 
basal  elements  of  liability  of  a  railroad  com- 
pany Incurred  by  its  train  frightening  horses 
of  travelers  on  highways  parallel  to  its  tra(^ 
and  in  passing  across  an  overhead  bridge. 
A  railroad  company  has  the  right  to  make 
all  the  noises  incident  to  the  movement  and 
working  of  its  engines  and  cars,  and  to  glv^ 
the  usual  and  proper  signals  of  danger,  and 
will  not  be  liable  for  injuries  occasioned  by 
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horses  driven  upon  a  parallel  highway  tak- 
ing fright  at  such  noises,  if  it  exercises  such 
right  in  a  lawful  and  reasonable  manner. 
However,  a  railroad  company  is  under  the 
duty  to  so  operate  Its  cars  as  not  unneces- 
sarily to  Interfere  with  the  rights  of  Indi- 
viduals traveling  upon  the  highway,  or  to  en- 
danger  such  travel  by  unnecessary  noises 
tending  to  frighten  horses.  Ga.  R.  Co.  v. 
Carr,  78  Ga.  557. 

The  plaintiff  attempts  from  the  pleaded 
facts  to  raise  a  duty  on  the  railroad  com- 
pany to  warn  a  highway  traveler  of  the 
approach  of  a  train  to  the  trestle  over  the 
highway,  arising  out  of  the  special  environ- 
ments of  the  situation.  In  other  words,  it  is 
insisted  that  the  railroad  company  is  run- 
ning its  train  at  a  proper  speed  without  un- 
necessary noises  over  a  track,  against  the 
proper  construction  of  which  nothing  is  aver- 
red, and  its  liability  for  frightening  the 
plaintilTs  horses  is  based  solely  on  a  failure 
to  signal  the  approach  of  the  train  to  the 
crossing.  The  railroad  company  is  under  no 
duty  to  warn  travelers  on  a  parallel  high- 
way that  it  Intends  to  use  its  track  (Ga.  R. 
Ck>.  V.  Carr,  supra),  and  for  the  same  reason 
it  Is  under  no  duty  to  give  notice  to  travel- 
ers using  a  highway  over  which  its  track  is 
constructed  that  it  intends  to  use  its  bridge 
which  spans  the  highway.  The  law  permits  a 
railroad  company  to  use  its  roadbed  and 
bridges  by  running  its  trains  over  them  in  a 
manner  customary  and  usual  with  railroad 
trains.  If  it  runs  its  trains  at  a  proper 
speed,  and  with  no  unusual  or  unnecessary 
noises,  it  iB  not  liable  for  an  injury  which  a 
traveler  receives  from  a  horse  frightened  by 
a  train  in  passing  over  an  overhead  bridge. 
Favor  v.  Boston  &  L.  R.  Corp.,  114  Mass. 
350,  19  Am.  Rep.  864. 

The  defendant's  demurrer  should  have  been 
sustained.  Since  the  question  made  in  the 
cross-bill  of  exceptions  is  controlling  upon 
the  case  as  a  whole,  and  the  Judgment  there- 
in is  reversed,  there  is  no  necessity  for  con- 
sidering the  errors  alleged  in  the  main  bill 
of  exceptions.  Gay  v.  Gay,  108  Ga.  739,  32 
8.  R  846. 

Judgment  reversed  on  the  cross-bill  of  ex- 
ceptions. Main  bill  of  exceptions  dismissed. 
All  the  Justices  concur. 


(132  Oa.  746) 

CUMMINGS  V. 


WHEELER. 


(Supreme  Court  of  Georgia.     June  19,  1909.) 

New  Trial  (§  70*)— Grounds. 

There  was  sufficient  evidence  to  support  the 
verdict ;  and,  the  motion  for  a  new  trial  assign- 
ing error  only  on  the  verdict  as  contrary  to  law, 
the  evidence,  and  the  principles  of  equity  and 
justice,  there  was  no  error  in  overruling  it 

[E5d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  142,  143 ;    Dec.  Dig.  {  70.*] 

(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Dade  County; 
A.  W.  Flte,  Judge. 

Action  between  William  Cummings,  execu- 
tor, and  Houston  Wheeler.  From  the  judg- 
ment, Cummings  brings  error.     Affirmed. 

W.  P.  McClatchey,  for  plalntlfiC  in  error. 
R.  J.  McCamy  and  W.  U.  Jacoway,  for  de- 
fendant In  error. 


LUMPKIN,   J.     Judgment  affirmed, 
the  Justices  concur. 


All 


(182  Ga.  79) 
JONES  V.  WILLIAMS. 
(Supreme  Court  of  Geoigia.     June  23,  1909.) 

1.  Dismissal  of  Appeal. 

The  motion  to  dismiss  is  controlled  by  the 
recent  case  of  Mitchell  y.  Masury,  132  Gku  — , 
64  S.  E.  275. 

2.  Dkeds  (I  155*)— Bbeagh  of  Oowdition— 

FOBFEITUBlfi— WAIVEB. 

A  deed  from  a  grandfather  to  his  grand- 
daughter, which  recites  that  the  grantor,  "for 
and  in  consideration  of  work  and  labor  done 
and  to  be  done,  consisting  of  taking  care  and 
carina  for  the  [grantor]  for  and  during  his  nat- 
ural life,  upon  the  faithful  performance  of  said 
duty  upon  her  part  this  obligation  is  to  be  of 
full  force  and  virtue,  otherwise  this  deed  to  be 
and  the  above  and  foregoing  to  be  null  and  void, 
the  receipt  whereof  is  hereby  acknowledged,  does 
hereby  sell  and  convey  unto  the  [granddaughter], 
her  heirs  and  assigns,"  a  certain  tract  of  land 
in  fee  simple,  conveys  an  estate  in  fee  on  a  con- 
dition subsequent. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  488-495;   Dec.  Dig.  {  155.*] 

3.  Deeds  (fi  166*)— CoNDinozvs  Subsequent- 
Waiver. 

Forfeiture  resulting  from  a  breach  of  a  con- 
dition may  be  released  or  waived,  and  a  waiv- 
er may  be  either  express,  or  implied  from  the 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  522-525;    Dec  Dig.  (  166.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Union  Coun- 
ty ;  J.  J.  Klmsey,  Judge. 

Action  by  America  Williams  against  Ra- 
chael  Jones.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Henry  B.  Gurley  was  seised  and  possess- 
ed of  a  small  tract  of  land  upon  which  he 
resided.  In  1893,  upon  his  Invitation,  his 
granddaughter,  America  Gurley,  then  a 
young  girl  about  14  or  15  years  old,  came  to 
live  with  him,  and  on  the  14th  day  of  March, 
1896,  he  executed  to  her  a  deed  to  the  tract 
of  land,  the  material  parts  of  which  are  as 
follows:  "State  of  Georgia,  Union  County. 
This  Indenture  made  this  the  14th  day  of 
March,  1896,  between  Henry  B.  Gurley  and 
America  E.  Gurley,  both  of  the  county  afore- 
said, wltnesseth:  That  the  said  Henry  B. 
Gurley,  for  and  In  consideration  of  work  and 
labor  done  and  to  be  done,  consisting  of  tak- 
ing care  and  caring  for  the  said  Henry  B. 
Gurley  for  and  during  his  natural  life,  upon 
the  faithful  performance  of  said  duty  upon 
her   part  this  obligation   is  to  be  of  full 


«For  other  cases  see  same  toplo  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  tleportsr  Indexes 
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foroe  and  virtue,  otherwise  this  deed  to  be 
and  the  above  and  foregoing  to  be  null  and 
void,  the  receipt  whereof  is  hereby  acknowl- 
edged, does  hereby  sell  and  convey  unto  the 
said  America  E.  Gurley,  her  heirs  and  as- 
signs, a  certain  tract  of  land  [describing  it], 
together  with  all  the  rights  and  privileges 
thereunto  belonging,  in  fee  simple,*'  with 
warranty  of  title.  The  granddaughter  re- 
mained on  the  premises,  keeping  house  and 
caring  for  her  grandfather,  until  the  year 
1900,  when  she  married  and  left  the  premises 
to  reside  with  her  husband.  Henry  B.  Gur- 
ley,  who  was  then  very  much  advanced  in 
years,  shortly  thereafter  moved  into  the 
house  of  his  daughter,  Rachael  Jones,  who 
resided  about  a  half  mile  distant  On  June 
26,  1901,  he  executed  to  Rachael  Jones  a 
deed  conveying  the  same  land  included  in 
his  previous  deed  to  his  granddaughter. 
Three  or  four  years  thereafter  he  died,  and 
America  B.  Gurley  (who  had  married  Wil- 
liams) brought  suit  against  Rachael  Jones 
to  recover  the  land.  In  answer  to  the  suit 
the  defendant  averred  that  the  plalntiCF  had 
failed  to  support  her  grandfather  according 
to  the  terms  of  her  deed,  whereby  she  for- 
feited all  estate  in  the  land  conveyed  to  her 
by  him,  and  tliat  his  subsequent  deed  to  the 
defendant  vested  the  title  to  the  land  in  the 
defendant  It  was  also  averred  in  the  plea 
that  the  plaintiff  was  insolvent,  and,  if  the 
plaintiff  be  permitted  to  recover  the  land, 
that  the  defendant  was  entitled  to  have 
Judgment  against  the  plaintiff  for  the  value 
of  the  support  and  services  rendered  by  the 
defendant  to  Henry  B.  Gurley,  which  should 
have  been  rendered  by  the  plaintiff,  and 
there  was  a  prayer  that  such  judgment  be 
declared  a  special  lien  on  the  land.  A  ver- 
dict for  the  premises  with  mesne  profits  was 
rendered  in  favor  of  the  plaintiff,  which  the 
court  refused  to  set  aside  on  motion  for  a 
new  trial,  and  the  defendant  excepts. 

W.  E.  Candler,  J.  B.  Jones,  John  H.  Dav4s, 
J.  T.  Davis,  and  B.  F.  Davis,  for  plaintiff  In 
-ferror.  O.  J.  Lilley  and  C.  J.  Wellborn,  Jr., 
for  defendant  in  error. 

EVANS,  P.  J.  Both  parties  claim  from 
the  same  grantor;  the  plaintiff's  deed  being 
of  older  date.  The  court  instructed  the  Jury 
that  the  language  in  the  deed  from  Henry  B. 
Gurley  to  America  Gurley  (now  Williams), 
wherein  in  was  stated  that  the  considera- 
tion was  for  labor  done  and  to  be  done  in 
taking  care  of  the  grantor  during  his  life, 
and  upon  failure  of  the  grantee  so  to  do  the 
deed  was  to  be  void,  was  a  covenant,  and 
not  a  condition  either  precedent  or  subse- 
quent, and  that  it  amounted  only  to  a  con- 
tract on  the  part  of  the  grantee  to  take  care 
of  the  grantor,  a  breach  of  which  would  not 
divest  her  title.  This  construction  of  the 
deed  is  alleged  to  be  erroneous;  it  being  con- 
tended that  these  words  in  the  deed  are 
words  of  express  ccHidition,  and  the  grant 


therein  one  with  a  condition  subsequent 
We  do  not  think  that  the  deed  was  correctly 
construed  by  the  court  A  deed  executed 
upon  a  consideration  to  support  the  grantor, 
without  apt  or  proper  words  to  create  a  con- 
dition, a  breach  of  which  would  render  the 
estate  defeasible  at  the  grantor's  electfoo, 
passes  title  to  the  grantee,  and  the  failure 
of  the  grantee  to  maintain  and  support  the 
grantor  may  give  to  the  latter  a  right  of  ac- 
tion in  equity  to  rescind  the  contract  if  the 
grantee  is  insolvent  McCardle  v.  Kennedy, 
92  Ga.  198,  17  S.  E.  1001,  44  Am.  St  Rep. 
85.  But  a  grantor  may  convey  land  to  an- 
other on  condition  that  the  grantee  shall 
care  for  him  for  life,  and  provide  therein 
that  a  failure  to  perform  the  condition  shall 
have  the  effect  of  defeating  the  estate  grant- 
ed. Giy.  Code  1895,  88  8136,  3137.  The  law 
inclines  to  construe  conditions  subsequent 
so  as  to  render  their  breach  remediable  in 
damages,  rather  than  by  forfeiture;  but, 
where  the  plain  words  of  the  grant  declare 
that  a  breach  of  the  condition  shall  defeat 
the  estate  granted,  there  is  no  room  for  con- 
struction. No  precise  technical  words  are 
required  to  create  a  condition  subsequent 
and  the  construction  must  always  be  found- 
ed upon  the  Intention  of  the  parties  as  dis- 
closed la  the  conveyance. 

In  the  deed  under  consideration  the  gran- 
tor not  only  stipulated  that  the  consideration 
of  the  deed  was  that  the  grantee  should 
care  for  him  during  life,  but  that  "upon 
the  faithful  performance  of  said  duty  upon 
her  part,  this  obligation  to  be  of  full  force- 
and  virtue,  otherwise  this  deed  to  be  and  the 
above  and  foregoing  to  be  null  and  void." 
This  language  can  only  mean  that  the  es- 
tate was  granted  on  condition  that  the  gran- 
tee was  to  care  for  her  grandfather  during 
his  life,  and  upon  her  failure  to  perform  this 
condition  her  estate  was  to  become  forfeited. 
A  forfeiture  of  the  estate  upon  her  failure 
to  take  care  of  her  grandfather  constituted 
the  terms  which  the  granddaughter  consent- 
ed to  accept  as  a  condition  of  the  graiit 
The  clause  of  the  deed  construed  by  the 
court  tn  the  instruction  to  which  exception 
is  taken  created  a  condition  subsequent 
upon  the  breach  of  which  the  grantor,  at 
his  election,  could  have  availed  himself  of 
the  forfeiture.  If  the  grandfather  relieved 
the  granddaughter  from  the  obligation  of 
caring  for  him,  after  she  left  his  home,  or 
if  it  was  through  his  fault  that  she  failed  to 
continue  her  services,  he  could  not  claim  a 
forfeiture  from  a  failure  to  comply  with  the 
condition.  As  was  said  in  Moss  v.  Ohappell, 
126  Ga.  196,  54  S.  B.  968:  "Forfeitures  re- 
sulting from  the  breach  of  a  condition  may 
be  expressly  released,  or  may  be  the  subject 
of  a  waiver,  and  a  waiver  may  result  from 
circumstances  as  well  as  express  language 
to  that  effect  All  this  is  well  settled ;  and, 
where  the  release  or  waiver  extends  to  the 
whole  forfeiture,  of  course  all  benefit  to  be 
derived  from  the  forfeiture  Is  gone." 
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The  case  was  tried  on  an  erroneons  theory, 
and  a  new  trial  Is  ordered. 

Judgment  reversed.  AU  the  Jnatlees  con- 
cur. 

(182  Qa.  858) 

SOUTHERN  RY.  CO.  v.  BROOK. 
(Supreme  Court  of  Georgia.    May  13, 1908.  Re- 
hearing Denied  June  29,  1909.) 

L   CONTINUANCX    PBOPEBLT   REFUSED. 

While  the  presiding  judge  would  have  been 
authorized  to  grant  a  continuance,  it  cannot  be 
held  that,  under  the  showing  and  countemhow- 
ing,  he  abused  his  discretion  in  refusing  to  do 
sa 

2.  Continuance  (8  44*)— Affidavits  Fob. 

Where  a  motion  was  made  for  a  contin- 
uance on  the  ground  of  the  illness  of  the  mother 
of  the  leading'  counsel  for  the  defendant,  and 
was  overruled  on  the  showing  and  countershow- 
ing  made,  the  production,  on  the  hearing  of  a 
motion  for  a  new  trial,  of  the  affidavits  of  each 
leading  attorney  and  of  another  witness  (no  affi- 
davits by  them  having  been  offered  when  the 
application  for  a  continuance  was  made,  and  no 
reason  being  shown  for  the  omission)  will  not 
require  a  reversal  because  of  the  overruling  of 
the  motion  for  a  continuance. 

[E}d.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  8  128;   Dec  Dig.  S  44.*] 

8.  Amsndicent  Pbopeblt  Allowed. 

The  allowance  of  the  amendment  to  the  pe- 
tition did  not  furnish  ground  for  a- motion  tor 
a  new  trial,  nor  is  a  reversal  required  on  any 
ground  duly  made  and  urged  against  the  amend- 
ment. 

4.  Continuance  Pbopeblt  Refused. 

There  was  no  error  in  refasing  to  grant  the 
second  motion  for  a  contlnnance,  made  after  the 
allowance  of  the  amendment  to  the  petition. 

5.  Nonsuit  Pbopeblt  Refused. 

The  motion  for  a  nonsuit  was  properly 
overruled. 

0.  E^riDENCB   (I   471*)^C0NCLUBI0N8. 

Where  a  petition,  in  an  action  against  a 
railroad  company  for  a  personal  injury,  alleged 
that  at  the  point  in  the  limits  of  an  incorporat- 
ed town  where  the  injury  occurred,  and  in  the 
immediate  yicinity,  the  defendant's  tracks,  road- 
bed, and  right  of  way  were  much  traveled  and 
frequented  by  the  public,  within  its  knowledge 
and  that  of  its  agents,  an  inquiry  of  a  witness 
as  ^  the  extent  to  which  those  tracks  and  the 
spaces  between  thehi  at  that  place  were  used  by 
members  of  the  public  in  walking,  and  the  an- 
swer that  they  were  used  a  great  deal,  and  that 
almost  everybody  who  came  in  from  that  side 
of  the  town  useo  them,  were  not  subject  to  the 
objection  that  the  witness  was  asked  to  state  a 
conclusion  and  not  a  fact. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  1§  2149-2185;  Dec.  Dig.  I  471  ;• 
Witnesses,  Cent  Dig.  §fi  833,  988.] 

7.  EWidbncb  (I  192*)— Pbbsonal  Injubt  Ac- 
tion—Loss  or  liDfBS— Attempt  to  Walk 
Befobe  Jubt. 

Where  a  plaintiff  had  suffered  the  loss  of 
both  legs  by  reason  of  a  personal  injury  on  a 
railroad,  and  testified  on  the  trial  of  a  suit  be- 
cause of  it  that  he  could  walk  a  little  on  his 
Imees,  and  that  he  also  used  a  rolling  chair, 
there  was  no  error  in  permitting  him  to  walk 
before  the  jury  and  exhibit  to  them  the  loss  of 
his  limbs  and  the  effect  thereof  oa  his  ability 
to  walk. 

[Ed  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  677;   Dec.  Dig.  S  192.*] 


a  Tblil  (|95*)— Motion  to   Stbiks   Evi- 
dence— eUFFICISNCT. 

Where  various  witnesses  had  been  examin- 
ed by  both  sides  as  to  the  extent  of  the  use 
made  by  the  public  of  railroad  tracks  and  the 
intervening  and  surrounding  spaces  as  a  pass- 
way,  a  general  motion  "to  rule  out  all  the  tes- 
timony that  has  been  introduced  by  both  sides 
in  connection  with  people  walking  anywhere 
there  except  on  that  line,'*  without  pointing  out 
any  particular  evidence  or  the  testimony  of  any 
particular  witness  as  subject  to  objection  in  tnat 
^'connection,"  was  too  vague  and  uncertain,  and 
there  was  no  error  in  overruling  it. 

[Ed.  Note.— For  other  cases,  see  Trials  Cent 
Dig.  S  246;   Dec.  Dig.  I  95.«] 

9.  TBL&L   (I   295*)— IN8TBUCTI0N8. 

Where  authorized  by  the  pleadings  and  ev- 
idence, there  was  no  error  in  charging  that,  if 
there  was  a  failure  to  comply  with  the  law  with 
respect  to  keeping  engines  and  cars  under  con- 
trol and  ringmg  the  bell  at  public  crossings, 
while  such  failure  would  not  within  itself 
amount  to  such  negligence  as  to  become  the  ba- 
sis of  a  recovery,  yet,  if  the  plaintiff  was  In- 
jured within  400  yards  of  a  public  street  cross- 
ing, the  juiy  might  consider  such  failure  to 
check  or  give  the  statutory  signal  as  a  circum- 
stance in  connection  with  all  the  other  evidence 
in  the  case  in  determining  whether  the  defend- 
ant was  negligent  or  not;  the  judge  charging 
also  correctly  on  the  subject  of  negligence  gen- 
erally as  applicable  to  the  case-made. 

(a)  The  pleadings  and  evidence  in  this  case 
authorised  such  a  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  709;    Dea  Dig.  I  295.*] 

10.  Tbial  (8  295*)- iNSTBUcriONS. 

The  plaintiff,  in  a  case  involving  permanent 
injurv,  having  introduced  in  evidence  the  table 
of  life  expectancy  contained  in  70  Ga.  844  et 
seq.,  but  not  the  annuity  table,  a  portion  of  the 
charge,  when  considered  with  the  entire  charge 
as  to  damages,  did  not  furnish  ground  for  a  new 
trial  as  failing  to  instruct  the  jury  how  to  use 
such  tables,  and  therefore  being  calculated  to 
mislead  them  to  the  prejudice  of  the  defendant, 
which  part  of  the  charge  was  as  follows:  **lhe 
plaintiff  has  introduced  in  evidence  before  you 
a  mortality  table,  which  you  may  consider  up- 
on the  question  of  how  long  you  believe  the 
plaintiff  would  have  lived,  in  awarding  damages 
for  a  permanent  physical  injury  in  this  rase. 
You  may  consider  the  length  of  time  the  plain- 
tiff would  have  lived^  and  you  may  consider  al- 
so the  extent  to  which  his  physical  power  has 
been  impaired  or  reduced,  if  any.  The  v^lue  of 
plaintiff's  services,  however,  up  to  his  twenty- 
first  year,  could  not  be  allowed  by  you." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  70a-717;    Dec  Dig.  S  295.*] 

11.  Tbial  (|  260*)— Refusal  or  Requested 

iNSTBUCnONB. 

Some  of  the  requests  to  charge  were  prop- 
erly refused  as  not  correctly  stating  principles 
of  law  applicable  to  the  case.  In  so  far  as  any 
of  them  embodied  principles  which  were  legal 
and  pertinent  they  were  suflBciently  covered  by 
the  genera]  charge,  so  that  the  failure  to  give 
them  did  not  require  a  new  trial. 

[EM.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  651-659;    Dec  Dig.  (  260.*] 

12.  Damages  (§  132*)— Pebsonal  Injxtbies. 

l%ere  was  sufficient  evidence  to  authorise 
a  recovery  by  the  plaintiff :  and  while  the  ver^ 
diet  was  large.  In  view  of  all  of  the  facts  of 
the  case,  the  extent  of  the  injury,  the  absence 
of  error  in  rulings  of  law,  and  the  approval  of 
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the  presiding  judge,  this  coart  will  not  grant  a 
new  trial  on  that  ground  alone. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  §§  178,  372-^85,  1396;  Dec.  Dig.  | 
132.*] 

(Syllabus  by  thtt  Court) 

Error  from  Superior  Court,  Habersham 
County ;  J.  J.  Kimsey,  Judge. 

Action  by  G.  T.  M.  Brock,  by  next  friend, 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

McMillan  &  Erwin,  C.  R.  Faulkner,  A.  Q. 
McCurry,  J.  J.  Strickland,  and  Julian  Mc- 
Curry,  for  plaintiff  in  error.  Howard  Thomp- 
son and  R.  R.  Arnold,  for  defendant  in  error. 

LUMPKIN,  J.  Brock,  a  minor  about  IS 
years  of  age,  brought  suit  against  the  South- 
em  Railway  Company  and  its  engineer  for 
damages  resulting  from  being  run  oyer  by 
an  engine  of  the  defendant  company.  His 
arm  was  broken  and  his  legs  crushed,  render- 
ing necessary  the  amputation  of  both  legs 
below  the  knees.  At  the  time  of  the  Injury 
he  was  walking  on  the  track  of  the  defend- 
ant company  about  253  yards  before  reach- 
ing a  public  street  crossing,  and  at  a  place 
which  he  alleged  was  in  the  limits  of  an  in- 
corporated town,  and  where  the  tracks,  road- 
bed, and  right  of  way  were  much  traveled 
and  frequented  by  the  public  as  a  passway, 
within  the  knowledge  of  the  defendant  com- 
pany, its  engineers,  and  other  employes.  It 
was  alleged  that  the  exercise  of  ordinary 
care  would  have  charged  the  defendants 
with  knowledge  that  the  track  was  likely 
to  be  occupied  by  pedestrians  at  that  point, 
and  also  that  the  track  was  straight  for 
three-quarters  of  a  mile  before  reaching  such 
point,  and  that  the  engineer  either  did  see 
the  plaintiff,  or  ought  to  have  seen  him,  and 
could  have  prevented  the  injury  by  the  use 
of  ordinary  care.  There  were  allegations  of 
failure  to  comply  with  an  ordinance  limiting 
the  speed  to  six  miles  per  hour,  or  to  keep 
a  proper  lookout,  or  to  give  any  signal  of 
approach,  or  to  check  the  engine,  or  to  com- 
ply with  the  law  in  reference  to  approach- 
ing public  crossings.  The  plaintiff  also  al- 
leged that  there  was  a  freight  train  on  a 
side  track  of  the  defendant  company,  run- 
ning alongside  the  track  on  which  he  was, 
which  freight  train  was  making  so  much 
noise  as  to  prevent  his  bearing  the  approach- 
ing engine  and  to  attract  his  attention  tem- 
porarily. He  further  alleged  that  the  en- 
gine which  injured  him  was  being  run  at  a 
high  and  dangerous  rate  of  speed,  and  that 
the  defendants  were  guilty  of  other  acts  of 
negligence.  The  defendants  denied  the  sub- 
stantial allegations.  It  is  unnecessary  to 
set  out  the  evidence.  On  the  trial  the  jury 
found  in  favor  of  the  plaintiff  against  the 
defendant  company,  $20,000  damages.     The 


company  moved  for  a  new  trial,  which  was 
denied,  and  it  excepted. 

Most  of  the  rulings  announced  in  the  head- 
notes  require  no  elaboration.  Some  of  them 
are  directly  controlled  by  former  decisions. 
See  Crawford  v.  Sou.  Ry.  Co.,  106  Ga.  870, 
33  S.  E.  826;  Macon  &  Bghm.  Ry.  Co.  t. 
Parker,  127  Ga.  471,  66  S.  B.  616;  Sou.  Ry. 
Co.  V.  Chatman,  124  Ga.  1026,  53  S.  E.  692, 
6  L.  R.  A.  (N.  S.)  283;  Georgia  Railroad  v. 
Williams,  74  Ga.  723;  W.  &  A.  Railroad  v. 
Meigs,  74  Ga.  857.  In  Smith  v.  Cen.  Rail- 
road Co.,  82  Ga.  801,  806,  10  S.  B.  Ill,  112, 
where  a  person  walked  down  a  railroad 
track  in  the  dark  and  was  injured  by  a 
train  coming  up  from  behind  and  striking 
him,  and  no  reason  or  explanation  was  giv- 
en why  he  did  not  listen  or  look,  or  why  be 
did  not  or  could  not  hear  or  know  of  the 
approaching  train,  or  that  there  was  any- 
thing visible  or  tangible  occupying  his  atten- 
tion, it  was  held  that  he  could  not  recover. 
Bleckley,  C.  J.,  distinguished  that  case  from 
the  two  last  above  cited  by  saying  that  In 
them  "other  trains  were  near,  and  the  injured 
person's  attention  might  have  been  directed 
to  them,  and  thus  withdrawn  from  the  dan- 
ger that  threatened."  None  of  the  grounds 
of  the  motion  for  a  new  trial  require  a  re- 
versal. 

It  was  contended  that  the  verdict  was 
excessive,  and  that  the  judgment  should  be 
reversed  on  that  ground.  The  amount  found 
was  large,  especially  if  the  plaintiff  was 
considered  as  a  trespasser.  Damages  are  giv- 
en as  compensation  for  the  injury  done,  and 
this  is  generally  the  measure,  where  the  in- 
jury is  of  a  character  capable  of  being  es- 
timated in  money.  In  some  cases,  and  in 
regard  to  some  kinds  of  injury  and  their 
results,  such  as  pain  and  suffering,  the  meas- 
ure of  damages  is  left  to  the  enlightened  con- 
sciences of  an  impartial  jury.  In  Davis  ▼. 
Central  Railroad,  60  Ga.  329,  a  charge  was 
approved  which  Instructed  the  jury  on  this 
subject  as  follows:  "This  does  not  mean 
that  juries  can  arbitrarily  enrich  one  party 
at  the  expense  of  the  other,  nor  that  they 
should  act  unreasonably  through  their  ca- 
price; but  it  authorizes  you  to  give  reason- 
able damages  where  the  proof  shows  that  the 
law  authorizes  it;  but  the  jury  should  ex- 
ercise common  sense  and  love  of  justice,  and, 
from  a  desire  to  do  right,  fix  an  amount  that 
will  fairly  compensate  for  the  injury  re- 
ceived." Civ.  Code  1805,  S  3803.  declares 
that:  "The  question  of  damages  being  one 
for  the  jury,  the  court  should  not  interfere, 
unless  the  damages  are  either  so  small  or 
so  excessive  as  to  justify  the  inference  of 
gross  mistake  or  undue  bias."  The  jud^e 
of  the  superior  court  is  vested  with  certain 
discretionary  powers  in  regard  to  the  grant- 
ing of  a  new  trial.  Section  5477  provides 
that:    "In  any  case  where  the  verdict  of  a 
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Jury  Is  found  contrary  to  evidence  and  the 
principles  of  justice  and  equity,  the  presid- 
ing Judge  may  grant  a  new  trial  before  an- 
other jury."  And  section  5482  provides  that: 
"The  presiding  judge  may  exercise  a  sound 
discretion  in  granting  or  refusing  new  trials 
in  cases  where  the  .verdict  may  be  decidedly 
and  strongly  against  the  weight  of  evidence, 
although  there  may  appear  to  be  some  slight 
evidence  in  favor  of  the  finding."  Thus  the 
judge  of  the  superior  court  has  by  law  con- 
ferred upon  him  the  discretionary  power  to 
grant  a  new  trial  where  the  verdict  is  con- 
trary to  evidence  and  the  principles  of  jus- 
tice and  equity,  or  is  decidedly  and  strongly 
against  the  weight  of  the  evidence;  and  it 
is  his  duty  to  exercise  a  sound  discretion, 
and  to  grant  new  trials  where  it  should  be 
done.  A  court  of  errors  has  not  the  same 
discretionary  power  conferred  upon  it  in 
this  regard.  When  a  case  comes  before  the 
Supteme  Court,  after  the  refusal  of  a  new 
trial  by  the  judge  of  the  superior  court,  It 
comes  not  only  with  the  presumption  In  fa- 
vor of  the  verdict  of  the  jury,  but  also 
stamped  with  the  approval- of  the  presiding 
judge,  after  a  consideration  of  the  evidence 
and  the  verdict  and  the  use  of  the  discretion- 
ary power  of  review  which  the  law  confides  to 
him  as  a  right,  and  imposes  upon  him  as  a 
duty.  Thus  we  are  confronted  with  the  ques- 
tion, not  as  one  of  primary  discretion,  but 
as  to  whether  the  trial  judge  has  abused  his 
discretion  in  approving  the  verdict,  and 
whether  there  Is  any  evidence  sufficient  to 
support  it,  or  whether  this  court  can  say 
that  the  damages  are  so  excessive  as  to  au- 
thorize an  inference  of  gross  mistake  and 
undue  bias,  in  spite  of  the  verdict  and  in 
spite  of  its  approval. - 

In  the  present  case  a  youth  of  18  had  an 
arm  broken,  and  both  legs  so  badly  mangled 
as  to  require  amputation  below  the  knees. 
He  testified,  more  than  a  year  after  the  in- 
jury, that  be  had  suffered,  and  continued  to 
suffer,  that  he  was  unfit  to  do  any  active 
farm  work,  that 'he  could  walk  a  little  on 
his  knees,  and  also  had  to  use  a  rolling  chair, 
that  he  had  never  worked  for  wages,  but 
had  been  offered  work  several  times  before 
the  Injury,  and  that  he  thought  wages  would 
be  about  $25  per  month.  Having  held  that 
there  was  no  error  of  law  in  the  rulings  of 
which  complaint  was  made,  after  a  careful 
examination  of  the  evidence  we  are  not  able 
to  say  that  the  presiding  judge  erred  in  re- 
fusing to  grant  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  law  and 
evidence,  or  that  it  was  so  excessive  in 
amount  as  to  justify  the  inference  by  us  of 
gross  mistake  or  undue  bias,  after  its  ap- 
proval by  the  trial  judge.  For  Instances  in 
which  large  verdicts  have  been  sustained 
where  no  error  of  law  has  been  committed, 
see:    Georgia  Pacific  Railway  Co.  v.  Dooley, 


86  Ga.  294,  12  S.  B.  923,  12  L.  R.  A.  342; 
Richmond  &  Danville  R.  Co.  v.  Allison,  89 
Ga.  567,  16  S.  E.  116;  Atlantic  Coast  line 
R.  Co.  V.  Jones,  132  Ga.  189,  63  S.  E.  834; 
Merchants'  &  Miners'  "itransportation  Co.  v. 
Corcoran,  4  Ga.  App.  654,  62  S.  B.  130;  Sea- 
board Air  Line  Ry.  Co.  v.  Miller,  5  Ga.  App. 
402,  63  S.  B.  299. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(132  Ga.  793) 
MAYOR,   ETC.,  OF  BATONTON  ▼.  GRIF- 
FITH. 
(Supreme  Court  of  Georgia.     June  23,  1909.) 

1.  BifiNENT  Domain  (J  9*)— Powbb  of  Mu- 
nicipality. 

A  municipality  cannot  exercise  the  right 
of  eminent  domain  unless  the  power  to  do  so  is 
conferred  upon  it  in  its  charter  or  in  some 
amendment  thereto,  expressly  or  by  necessary 
implication. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  31 ;   Dec.  Dig.  §  9.*] 

2.  lEinNENT  Domain  (J  9*)— Poweb  of  Mu- 

NICIPALITT. 

Neither  in  the  act  approved  August  29, 
1879  (Laws  1878-79,  p.  315),  nor  in  that  ap- 
nroved  October  21,  1891  (Laws  1890-91,  p. 
900),  is  there  to  be  found  any  language  which 
expressly  or  by  necessary  implication  confers 
upon  the  city  of  Eatonton  the  right  to  condemn 
or  take  private  property  for  the  purpose  of 
laying  and  constructing  sewers  thereon. 

[Ed.  Kote.—For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S  30;   Dec.  Dig.  5  9.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Putnam  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  L.  B.  Griffith  against  the  Mayor 
and  City  Council  of  Eatonton.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
AfOrmed. 

Jos.  S.  Turner  and  M.  F.  Adams,  for  plain- 
tiff in  error.  W.  T.  Davidson,  for  defendant 
in  error. 

BECK,  J.  Mrs.  Lizzie  B.  Griffith  brought 
her  equitable  petition  for  injunction  against 
the  mayor  and  city  council  of  Eatonton.  It 
was  alleged  in  the  petition  that  the  plaintiff 
was  the  owner  of  certain  lands,  and  that  de- 
fendant was  seeking  to  condemn  a  strip  of 
this  land  for  the  purpose  of  "digging  and 
laying  a  trunk  sewer  thereon  for  a  distance 
of  1060  feet/'  and  that  the  mayor  and  coun- 
cil had  instituted  proceedings  to  condemn 
that  part  of  the  petitioner's  lands  referred 
to.  Injunction  was  asked  upon  various 
grounds,  but  at  the  hearing  the  petitioner 
rested  her  right  to  the  injunction  sought  up- 
on the  sole  ground  that  the  charter  of  the 
city  did  not  confer  upon  it  and  the  authori- 
ties the  "power  to  condemn  private  property 
for  the  purpose  of  laying  and  constructing 
sewers  in  said  city."  The  mayor  and  council 
insisted  that  the  charter  did  confer  this 
power;  and  this  assertion  of  the  right  under 
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the  charter  by  the  city,  and  Its  denial  by  the 
petitioner,  raised  the  sole  question  for  the 
determination  of  the  court  below,  and  this 
question  was  decided  in  the  negative. 

Whether  the  city  had  the  power  which  it 
is  insisted  was  vested  in  the  municipality  de- 
pends upon  the  construction  of  certain  sec 
tions  of  the  charter  to  be  found  in  an  act  ap- 
proved August  28,  1879  (liaws  1878-79,  p. 
315),  and  entitled  *'An  act  to  create  a  city 
governznent  for  the  town  of  Eatonton,  In 
Putnam  county,  and  to  confer  upon  the  au- 
thorities thereof  certain  powers  in  lieu  of 
the  present  town  government,  and  for  other 
purposes,"  and  a  section  of  an  act  amendato- 
ry of  this  act;  the  latter  act  being  approved 
October  21.  1891  (Laws  1890-91,  p.  900).  In 
the  first  act  referred  to  the  only  provisions 
in  any  way  relating  to  the  question  under 
consideration  are  the  following:  Section  7: 
'That  the  mayor  and  aldermen  of  said  city, 
sitting  as  a  board  of  council,  shall  have  pow- 
er therein  to  lay  off,  vacate,  close,  open,  al- 
ter, curb,  pave,  drain,  and  keep  in  good  or- 
der, and  repair  the  roads,  streets,  sidewalks, 
alleys,  cross-walks,  drains,  and  gutters  for 
the  use  of  the  public,  or  any  of  the  citizens 
thereof.  •  •  ♦  In  case  the  board  of  coun- 
cil and  owner  of  any  land  through  which 
any  street  is  to  be  opened  or  enlarged  can 
not  agree  upon  the  value  of  the  land  to  be 
used,  the  board  of  council  shall  choose  one 
citizen,  and  the  party  owning  the  land,  or 
his  authorized  agent,  one,  the  two  to  choose 
a  third,  and  the  three  so  chosen  shall  decide 
the  value  of  the  land  proposed  to  be  taken, 
which  decision  shall  be  final."  The  act  ap- 
proved October  21,  1891,  is  entitled:  "An  act 
to  amend  an  act  to  create  a  city  government 
for  the  town  of  Eatonton,  in  Putnam  coun- 
ty, and  to  confer  upon  the  authorities  there- 
of certain  powers  in  lieu  of  the  present  town 
government,  and  for  other  purposes,  approv- 
ed August  29,  1879,  by  repealing  that  portion 
of  said  act  which  provides  for  the  election 
of  a  marshal  and  providing  for  his  appoint- 
ment by  the  mayor  and  council,  and  by  au- 
thorizing the  mayor  and  council  to  pave  the 
public  streets  of  ^ald  city  and  assess  the  ad- 
jacent property  owners  for  the  payment 
thereof,  by  providing  a  more  complete  meth- 
od of  condemning  private  property  for  the 
public  use  of  said  city  by  enlarging  the  pow- 
ers of  the  city  authorities  to  punish  offend- 
ers, and  for  other  purposes."  In  the  body  of 
this  act  are  to  be  found  the  following  provi- 
sions: 

"Sec.  3.  Be  it  further  enacted,  that  the 
following  part  of  section  7  of  said  act  con- 
tained Jn  the  twenty-ninth,  thirtieth,  thirty- 
first,  and  thirty-second,  thirty-third,  and 
thirty-fourth  lines,  thereof,  to  wit:  The 
words,  'In  case  the  board  of  council  and 
'  owners  of  any  land  through  which  any  street 
is  to  be  reopened  or  enlarged  can  not  agree 
upon  the  value  of  the  land  to  be  used,  the 
boar^i  of  council  shall  choose  one  citizen, 
and  the  party  owning  the  land,  or  his  au- 


thorized agent,  one,  and  the  two  to  choose 
a  third,  and  the  three  so  chosen  shall  decide 
the  value  of  the  land  proposed  to  be  taken, 
which  decision  shall  be  final,'  be,  and  the 
same  is,  hereby  repealed. 

"Sec  4.  Be  it  further  enacted  that  the 
method  of  condemning  private  property  for 
public  use  in  said  city  of  Eatonton  shall  be 
as  follows:  If  the  board  of  council  and  the 
landowners  can  not  agree  upon  a  price  for 
the  land  to  be  used,  then  each  shall  select  a 
citizen,  the  two  thus  chosen  to  select  a  third, 
and  the  three  thus  selected  shall  decide  the 
value  of  the  land  proposed  to  be  taken,  and 
in  the  event  either  the  landowner  or  the 
board  of  council  fails  or  refuses  to  select  an 
assessor,  then  the  orainary  of  Putnam  coun- 
ty shall  select  for  the  party  failing  or  refus- 
ing, each  party  having  the  right  to  appeal  to 
the  Superior  Court  from  the  decision  of  the 
assessors." 

This  excerpt  flrom  the  amendatory  act  is 
the  only  portion  of  it  having  any  reference  to 
the  question  involved  here^  Clearly,  under 
the  provision  of  the  act  of  1879,  no  right  of 
eminent  domain 'under  which  the  city  could 
lay  and  construct  sewers  was  conferred  upon 
the  dty ;  and,  unless  that  power  is  conferred 
by  section  4  of  the  amendatory  act,  it  does 
not  exist  Section  4,  however,  provides  noth- 
ing more  than  a  method  for  assessing  damages 
in  the  case  of  the  taking  of  private  property 
under  the  exercise  of  the  right  of  eminent  do- 
main conferred  by  the  charter.  It  does  not  in 
itself  undertake  to  create,  enlarge,  or  modify 
the  right  of  eminent  domain  as  it  existed  in 
the  charter  sought  to  be  amended.  The  mere 
provision  in  a  charter  of  a  method  of  ex- 
ercising the  right  of  condemning  private 
property  is  nugatory,  unless  somewhere  In 
the  charter  the  power  is  given,  expressly  or 
by  necessary  iniplicatlon,  to  condemn.  Pos- 
sibly the  embodiment  in  the  charter  of  the 
method  of  exercising  the  right  of  condemn- 
ing or  taking  private  property  might  be  con- 
sidered in  passing  upon  the  meaning  of 
words  which  were  ambl^ous  and  which 
might  be  so  construed  as  to  confer  the  right 
of  eminent  domain.  If  the  right  to  condemn 
private  property  had  been  expressly  given  in 
the  charter,  or  is  to  be  necessarily  Implied 
from  the  language  of  that  instrument,  even 
tf  the  method  by  which  the  power  could  be 
exercised  had  not  been  provided  for  in  the 
charter,  a'  method  of  condemnation  might  be 
found  in  the  general  law.  The  creation  of 
the  method  for  exercising  a  certain  right  did 
not  create  or  confer  the  power  to  exercise 
the  supposed  right  In  the  case  of  Stowe  v. 
Newborn,  127  Ga.  421,  56  S.  E.  510,  it  was 
held  that  authority  was  conferred  to  lay  out 
and  open  streets  and  to  take  the  necessary 
property  for  doing  so  in  the  following  section 
of  the  charter  of  that  town:  "That  said  may- 
or and  council  shall  have  power  to  lay  out, 
open,  and  abolish  streets  and  alleys  of  said 
town,  extend  and  change  the  same  as  the 
public  interest  may  require,  by  paying  the 
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owners  Just  compensation  for  the  property 
taken  for  any  such  purposes."  But  author- 
ity for  the  exercise  of  the  right  of  eminent 
domain  was  found  in  the  section  of  the  char- 
ter referred  to,  because  'the  use  of  the  word 
'taken'  implies  a  seizure;  and  there  is  the 
proTlsion  that  the  owners  shall  be  paid  Just 
compensation  for  the  property  so  seized  or 
taken.  The  Legislature  in  referring  to  com- 
pensation evidently  meant  the  value  of  the 
property  without  reference  to  any  agreement 
between  the  parties.  Authority  is  conferred 
upon  the  municipality  to  lay  out  and  open 
streets,  and  authority  is  further  conferred 
to  take  the  property  necessary  for  laying  out 
and  opening  such  streets  upon  paying  the 
owners  Just  compensation  for  the  property 
taken.  •  •  •  The  power  given  to  take 
property  upon  making  Just  compensation 
necessarily  carries  with  it  the  idea  of  vol- 
untary appropriation  of  individual  property 
for  public  use  upon  making  Just  compensa- 
tion therefor."  Nowhere  in  the  charter  of 
the  town  of  Eatonton,  either  subsequently  or 
previously  to  the  passage  of  the  amendatory 
act,  is  there  to  be  found  language  equivalent 
in  meaning  to  that  given  by  construction  to 
the  word  "taken"  in  the  case  last  referred 
to.  See,  also,  the  case  of  Ga.  B.  &  Bk.  Go. 
V.  Union  Point,  119  Ga.  809,  47  S.  E.  183.  If 
the  right  to  exercise  the  power  of  eminent 
domain  had  been  conferred  by  the  Legisla- 
ture upon  the  town  of  Eatonton,  so  as  to  au- 
thorize the  laying  and  construction  of  sew- 
ers, the  method  for  the  exercise  of  such  a 
right  would  be  found  in  section  4  of  the 
amendatory  act  quoted  above.  But,  as  the 
right  itself  had  not  expressly  or  by  necessary 
implication  been  conferred  upon  the  munic- 
ipality, the  provision  of  that  section  cannot 
be  invoked  as  a  source  of  such  right;  and 
the  Judge  below  properly  held  that  the  mu- 
nicipality did  not  have  the  right  to  condemn 
property  for  the  purpose  of  laying  and  con- 
structing sewers,  and  consequently  that  the 
injunction  prayed  for  should  be  granted. 

Judgment  afBrmed.    All  the  Justices  con- 
cur. 

(1S2  Ga.  763)  «=■ 

KENNESAW  GUANO  CO.  v.  EDWARD  O. 

MILES  &  GO. 
(Supreme  Court  of  Georgia.     June  22,  1909.) 

1.  CoNTBACTS  (§  296*)  —  Pebformanoe  —  Db- 

PABTURK   FROM   TERMS. 

Where  parties  in  the  course  of  the  execution 
of  a  contract  depart  from  its  terms,  and  pay 
or  receive  money  under  such  departure,  before 
either  can  recover  for  failure  to  pursue  the  let- 
ter of  the  agreement,  reasonable  notice  must 
be  given  the  other  of  intention  to  rely  on  the 
exact  terms  of  the  agreement.  Until  such  no- 
tice, the  departure  is  a  quasi  new  agreement. 

[Ed.   Note.— For  other  cases,  gee  Contracts, 
Dec  Dig.  §  296.*] 

2.  Evidence  Authorized  Finding. 

The    evidence    authorized    the    finding    in 
favor  of  the  plaintiff. 
(Syllabus  by  the  Court.) 


Error  from  Superior  Court,  De  Kalb  Goan- 
ty;    L.  S.  Roan,  Judge. 

Action  by  Edward  O.  Miles  &  Co.  against 
the  Kennesaw  Guano  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Edward  O.  Miles  &  Co.  brought  suit 
against  the  Kennesaw  Guano  Company  for 
$888.05  principal,  on  an  account  for  tank- 
age delivered,^  as  stated  In  an  itemized  ac- 
count attached  to  the  petition.  The  defend- 
ant filed  its  answer,  wherein  it  claimed 
damages  against  the  plaintiffs  because  of 
their  failure  to  deliver  to  the  defendant  the 
amount  of  tankage  which  they  were  under 
obligation  to  deliver  under  the  contract  be- 
tween them.  The  defendant  claimed  that 
the  plaintiffs  were  indebted  to  it  the  differ- 
ence between  the  contract  price  of  the  tank- 
age which  they  failed  to  deliver  and  its  ac^ 
tual  value,  and  asked  judgment  against 
them  for  an  amount  as  shown  by  the  state- 
ment attached  to  the  answer.  The  case  was 
submitted  to  the  Judge  without  a  Jury.  He 
awarded  Judgment  against  the  defendant, 
and  it  filed  exceptions.  Upon  the  trial  the 
following  contract  was  introduced  in  evi- 
dence: '^ Atlanta,  Ga.,  April  1st,  1898.  This 
agreement  between  the  Kennesaw  Guano 
Company  and  Edward  O.  Miles  &  Company, 
witnesseth:  That  said  Miles  &,  Company 
may  render  tallow  from  butcher  bones 
(which  they  agree  to  do  for  twelve  months 
from  May  1st,  1898),  on  the  premises  of  said 
company  at  Clifton,  Georgia,  on  the  follow- 
ing conditions:  Said  Miles  &  Co.  are  to 
furnish  all  necessary  appliances,  and  make 
all  connections  at  their  own  expense,  and 
said  company  is  to  furnish  steam  (at  such 
times  as  they  may  have  steam  on)  at  the 
rate  of  $1.00  for  each  rendering  of  not  over 
five  hours.  Said  Miles  &  Company  are  to 
pay,  for  the  use  of  said  premises,  $4.00  per 
month,  and  in  addition  thereto  said  com- 
pany is  to  have  the  option  of  buying  at 
$8.00  per  ton,  when  dry,  all  the  by-product 
called  tankage  obtained  in  rendering  tallow, 
which  is  guaranteed  to  be  not  less  than 
ten  tons  per  month,  and  to  analyze  not  less 
than  4  per  cent,  ammonia  and  35  per  cent, 
bone  phosphate.  It  is  understood  and  agreed 
that  said  rendering  is  to  be  conducted  in 
such  manner  as  not  to  be  offensive  or  incon- 
venient to  said  company  (who  are  to  be  the 
sole  Judge  of  this),  'and  the  liquor  from  each 
rendering  is  to  be  sprayed  on  the  pile  of 
ammonia  ted  goods  in  the  pit  of  said  com- 
pany, without  expense  to  them,  and  the  nec- 
essary pipes,  etc.,  for  doing  this  thoroughly 
are  to  be  furnished  and  connected  by  said 
Miles  &  Company.  This  arrangement  or 
privilege  may  be  canceled  at  the  end  of  any 
month  by  said  company  giving  said  Miles  & 
Company  ten  days  notice."  Indorsed  on  the 
contract  was  the  following:  **The  within 
agreement  is  renewed  to  May  1st,  1900.  sub- 


•For  other  cases  see  tame  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  dats^  ft  Reporter  Indexs* 


1088 


64  SOUTHEASTERN  REPORTER. 


(Ga 


Ject  to  an  the  conditions  named  therein. 
This  February  14th,  1899."  The  account 
sued  upon  by  Miles  &  Go.  showed  a  delivery 
of  tankage  by  them  to  the  defendant  com- 
pany on  the  following  dates  in  1901:  Feb- 
ruary 1st,  April  9th,  July  18th,  and  October 
1st.  It  was  admitted  upon  the  trial  that 
this  account  was  correct.  The  account  at- 
tached to  the  answer  of  the  defendant  show- 
ed delivery  of  tankage  under  the  contract 
on  the  following  dates:  August  1  and  Sep- 
tember 23,  1898;  May  13,  15,  September  14, 
and  November  17, 1899;  May  15  and  Septem- 
ber 27,  1900;  May  10,  1901;  and  June  2, 
1902.  The  total  amount  of  tankage  shown 
to  have  been  delivered  under  this  statement 
amounted  to  167  and  a  fraction  tons.  The 
amount  which  the  defendant  company  claim- 
ed it  was  entitled  to  have  delivered  was  410 
tons,  leaving  a  balance  undelivered  of  142 
and  a  fraction  tons.  It  was  admitted  that 
the  tankage  shown  by  the  statement  attach- 
ed to  the  answer  to  have  been  delivered 
was  actually  delivered  by  Miles  &  Co.  Mr. 
Ashford,  the  president  of  the  defendant  com- 
pany, testified:  "As  to  what  was  done  at 
the  expiration  of  the  second  term  of  this 
contract,  which  was  May  1,  1900,  there  was- 
n't anything.  I  can't  recall  that  anything 
at  all  was  said  about  it  Bdward.O.  Miles 
&  Co.  did  not  remove  their  plant  from  the 
premises,  but  they  continued  there  just  as 
they  had  been  doing,  operating  the  plant, 
rendering  tallow,  and  making  tankage.  The 
tankage  that  was  made  was  delivered  to 
us  at  stated  times;  that  is,  at  irregular 
times  as  they  had  accumulated  enough  to 
make  a  'weighing,'  as  we  called  it  It  was 
delivered  to  us  when  that  had  been  done. 
There  was  no  difference  In  the  character  of 
the  business  conducted  by  Miles  &  Co.  on 
the  premises  after  May,  1900,  and  that  con- 
ducted before  that  time.  They  vacated  this 
place  October  1,  1901.  I  don't  think  they 
ever  gave  us  any  notice  when  they  vacated. 
They  Just  moved  out.  I  don't  remember 
that  any  notice  was  given  at  all.  As  a  mat- 
ter of  fact,  I  do  not  think  any  notice  was 
ever  given.  I  have  been  in  the  manufactur- 
ing business  about  12  years.  As  to  what  is 
meant  by  tankage,  they  gather  up  bones, 
scraps,  and  decayed  meats  that  butchers 
put  aside  during  the  day.  All  of  that  has 
more  or  less  tallow  In  it. .  They  gather  up  so 
many  pounds  from  one  butcher  and  so  many 
from  another,  so  mat  every  day  there  was 
a  considerable  quantity  of  it,  maybe  several 
wagon  loads.  Tankage  Is  the  stuff  that  re- 
mains after  the  tallow  has  been  taken  out 
These  bones  were  put  into  a  steel  tank  that 
is  air-tight  and  steam  is  turned  on,  and  it 
is  cooked  for  several  hours.  When  it  cools 
down,  the  tallow  rises  to  the  top  and  is 
taken  off.  The  residue  is  what  is  called 
tankage.  It  is  a  common  product  in  the  fer- 
tilizer trade.  The  large  packers  in  Chicago 
have  it  in  great  quantities,  and  ship  It  down 


here.  It  is  a  well-known  commodity,  and  is 
in  demand  by  fertilizer  manufacturers.  I 
was  engaged  In  the  fertilizer  business  and 
buying  it  at  that  time.  I  am  familiar  with 
the  market  price.  The  market  price  of  tank- 
age at  the  mills  In  Atlanta  between  the 
dates  of  May,  1898,  and  October,  1901,  vari- 
ed as  to  grades.  There  are  various  grades. 
Sometimes  it  runs  high  in  ammonia.  That 
is  the  important  ingredient  that  is  sought 
in  tankage.  Tankage  with  4  per  cent  am- 
monia and  35  per  cent  phosphate  would 
have  beeen  worth  at  the  time  $13.50  to  $14 
per  ton.  That  is  the  minimum  price.  •  •  • 
I  do  not  think  there  is  any  doubt  about  th^r 
having  delivered  to  my  company  all  of  the 
tankage  they  made.** 

Edward  O.  Miles  testified:  '^Nothing  was 
ever  said  to  me  by  Mr.  Ashford  after  the 
making  of  this  contract  until  October  1« 
1901,  about  a  failure  to  deliver  the  tankage. 
From  the  time  of  the  execution  of  this  con- 
tract, April  1,  1898^  down  to  October  1, 1901, 
the  time  the  last  car  load  of  tankage  was 
delivered,  they  never  said  anything  to  me 
about  demanding  that  we  comply  with  the 
terms  of  the  contract  as  to  furnishing  10 
tons  per  month.  We  delivered  all  the  tank- 
age we  had.  During  that  time  we  made  a 
number  of  settlements  with  the  Kennesaw 
Quano  Company.  Settlements  in  full  be- 
tween us  were  made.  They  paid  us  In  full 
the  amount  they  owed  us  at  each  settlement 
We  settled,  I  think,  two  or  three  times  a 
year.  Whenever  the  tankage  was  dry,  and 
the  company  was  ready  to  receive  it  they 
would  notify  u&  They  paid  us  for  the  tank- 
age we  delivered.  These  papers  handed  me 
are  statements  they  rendered  us  of  our  ac- 
count with  them.  This  settlement  was  made 
April  29,  1899.  This  statement  shows  the 
check  inclosed  for  balance  of  $79.52.  That 
was  paid.  This  statem^it  shows  a  balance 
due  us  of  $278.80,  and  a  check  was  inclosed 
in  the  statement  This  is  a  similar  state- 
ment dated  November  10th.  This  shows  a 
balance  of  $185.58,  which  was  paid  by  check 
Inclosed.  Here  is  a  similar  statement  dated 
January  15,  1900,  which  shows  a  balance  of 
$3.99,  which  was  paid  by  check  inclosed.'* 
Elliott,  a  witness  for  the  plaintiff,  testified 
that  from  May  1,  1898,  to  October  1,  1901, 
he  held  the  position  of  bookkeeper  with  the 
Kennesaw  Guano  Company,  and  further  tes- 
tified: "Yes;  there  was  money  paid  to  Miles 
&  Co.  I  think  it  was  paid  two  or  three 
times  a  year  during  this  period  of  three  or 
four  years.  I  think  it  was  in  the  summer 
of  1902  that  I  gave  up  my  position  with 
them.  What  the  Kennesaw  Guano  Compa- 
ny was  paying  Miles  &  Co.  was  for  tankage 
on  these  statements.'* 

Mr.  Ashford,  recalled,  testified:  "As  to 
whether  or  not  any  settlement  was  made  be- 
tween  me  and  Miles  &  Co.  under  this  con- 
tract between  the  date  of  its  execution  and 
October  1,  1901,  several  settlements  were 
made,  according  to  these  statements  here* 
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These  statements  simply  represent  what 
tankage  was  turned  over  to  us  upon  that 
contract  at  stated  times;  and,  when  that 
tankage  was  turned  over,  naturally  they 
wanted  money  for  it,  and  we  made  out  a 
statement  up  to  that  date  of  the  amount 
that  was  turned  over,  and  the  amount  charg- 
ed for  steam,  and  $4  per  month  was  deduct- 
ed from  that  tankage,  and  a  check  sent  to 
them.  As  to  any  closing  up  of  accounts, 
there  were  various  times  when  I  didn't 
know  whether  he  was  delivering  more  or 
less  than  10  tons  per  month.  ♦  ♦  *  i  call- 
ed attention  to  the  fact  that  they  were  be- 
hind in  the  delivery  of  tankage  as  soon  as 
I  found  out  that  there  was  any  considerable 
arrearage.  I  called  Mr.  Miles*  attention  to 
It,  and  he  said  he  was  giving  us  all  he  could 
get,  but  possibly  he  might  be  able  to  buy 
some.  My  recollection  is  that  he  said  he 
would  endeavor  to  do  so.  The  fact  is  that 
I  exi)ected  considerably  more  than  10  tons. 
*  •  •  I  cannot  recall  as  to  the  date  when 
I  told  him  he  was  short.  I  told  him  that  I 
noticed  he  had  not  been  delivering  as  much 
as  the  minimum  amount  mentioned.  I  said 
that  to  Mr.  Miles,  but  I  don't  remember 
when  I  said  it.  He  was  in  my  ofBce.  Mr. 
Miles  is  the  only  man  I  had  anything  to  do 
with." 

Iklward  O.  Miles,  recalled,  testified:  **I 
do  not  remember  Mr.  Ashford  ever  saying 
anything  to  me  about  not  fui'nishing  10  tons 
of  tankage,  as  he  states,  until  I  made  a  de- 
mand for  payment  for  the  dry  bones  ship- 
ped. As  to  when  that  was  I  would  have  to 
refresh  my  memory.  It  was  about  the  time 
I  filed  this  suit." 

Wimblsli,  Watkins  &  Ellis  and  Franyston 
E.  Ellis,  for  plaintiff  in  error.  Howard  & 
Bolding,  for  defendant  In  error. 

HOLDEN,  J.  (after  stating  the  facts  as 
above).  Miles  &  Co.  brought  suit  against  the 
Kennesaw  Guano  Company  to  recover  the 
purchase  price  of  a  quantity  of  tankage  de- 
livered to  the  defendant.  The  defendant  filed 
an  answer,  setting  up  a  failure  on  the  part 
of  the  plaintiff  to  deliver  the  quantity  of 
tankage  guaranteed  imder  a  written  contract 
between  the  parties  (a  copy  of  which  appears 
in  the  statement  of  facts),  whereby  it  was 
damaged  in  the  amount  of  difference  between 
the  contract  price  and  the  market  value  of 
the  deficiency  in  the  amount  delivered;  and 
praying  judgment  accordingly.  The  court,  to 
whom  the  case  was  submitted  without  a 
jury,  rendered  judgment  in  favor  of  the 
plaintiffs  for  the  full  amount  sued  for,  and 
to  this  judgment  the  defendant  excepted. 
In  the  judgment  the  court  said:  "The  court 
is  further  of  the  opinion  that  the  evidence 
discloses  a  mutual  departure  from  the  ex- 
act terms  of  the  written  contract  by  the  pay- 
ing and  receiving  money  thereunder  by  the 
parties  thereto,  which  constituted  a  quasi 
new  contract.'*  The  original  written  contract 
between    the    parties,    among    other    things, 
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provided :  *'Sald  Miles  &  Co.  are  to  pay  for 
the  use  of  said  premises  $4.00  per  month,  and, 
in  addition  thereto,  said  company  is  to  have 
the  option  of  buying  at  $8.00  per  ton,  when 
dry,  all  the  by-product  called  tankage  ob- 
tained In  rendering  tallow,  which  is  guar- 
anteed to  be  not  less  than  ten  tons  per 
month."  The  plaintiffs  delivered  to  the  de- 
fendant all  of  the  tankage  they  made,  which 
was  less  than  the  10  tons  per  month  guar- 
anteed under  the  contract.  The  plaintiffs 
contend  that  the  various  settlements  made  be- 
tween them  and  the  defendant,  and  the  pay- 
ment by  the  defendant  to  the  plaintiffs  for  the 
tankage  delivered,  which  was  less  than  the 
10  tons  per  month  guaranteed,  and  other  con- 
duct of  the  defendant,  shows  that  there  was 
a  mutual  departure  from  the  terms  of  the 
original  contract  and  a  quasi  new  contract 
between  the  parties  made,  which  relieved  the 
defendant  of  the  necessity  of  fulfilling  the 
guaranty  in  the  original  contract  of  furnish- 
ing 10  tons  per  month.  Civ.  Code  1S95,  § 
3642,  provides :  **Where  parties,  in  the  course 
of  the  execution  of  a  contract,  depart  from 
its  terms  and  pay  or  receive  money  under 
such  departure,  before  either  can  recover 
for  failure  to  pursue  the  letter  of  the  agree- 
ment, reasonable  notice  must  be  given  the 
other  of  Intention  to  rely  on  the  exact  terms 
of  the  agreement.  Until  such  notice,  the  de- 
parture is  a  quasi  new  agreement"  The 
original  contract  began  May  1,  1898.  The 
plaintiffs  did  not  vacate  the  defendant's 
premises,  and  cease  to  operate  its  plant  in 
the  making  of  tankage  until  October  1,  1901. 
The  plaintiffs  furnished  to  the  defendant  all 
of  the  tankage  they  made.  During  these  sev- 
eral years  the  defendant  paid  to  the  plain- 
tiffs, two  or  three  times  each  year,  the 
amount  due  for  tankage  funilshed  by  the 
plaintiffs  to  the  defendant,  as  per  statements 
rendered.  According  to  the  testimony  of  wit- 
nesses for  the  plaintiffs,  nothing  whatever 
was  said  when  these  various  settlements  were 
made  about  the  failure  of  the  plaintiffs  to 
furnish  10  tons  per  mouth,  as  provided  by 
the  contract,  or  at  any  other  time  until  about 
the  time  this  suit  was  filed  to  recover  for  the 
last  deliveries  of  tankage  made  by  the  plain- 
tiffs to  the  defendant  This  suit  was  filed 
Junfe  7,  1902.  These  various  settlements  were 
made  each  year,  and  some  of  them  occurred 
under  the  renewed  and  some  under  the  orig- 
inal contract,  and,  when  they  were  made,  the 
guano  company  took  from  the  value  of  the 
tankage  delivered,  computed  at  the  contract 
price,  the  amount  due  by  Miles  &  Co.  for  rent 
and  steam,  and  paid  Miles  &  Co.  the  differ- 
ence. The  tankage  delivered  was  all  Miles  & 
Co.  made,  and  these  settlements  were  made 
without  the  guano  company  making  any  com- 
plaint whatever  that  the  guaranty  provideil 
for  in  the  contract  was  not  fulfilled,  or  that 
the  amount  delivered  did  not  fulfill  the  guar- 
anty provided  for  in  the  contract  While 
Miles  &  Co.  delivered  all  the  tankage  they 
made,  they  did  not  deliver  the  amount  called 
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for  by  the  guaranty ;  and  If  Miles  &  Co.,  on 
account 'Of  any  deficiency  In  the  amount  of 
tankage  deliyered,  owed  the  guano  company 
the  difference  in  the  market  price  and  the 
contract  price  of  such  deficiency  at  the  time 
these  various  settlements  were  made,  then 
the  guano  company  at  such  times  did  not 
owe  Miles  &  Co.  anything,  as  the  difference 
between  the  contract  price  and  the  market 
price  of  such  deficiency  would  have  been 
more  at  the  date  of  the  respective  settlements 
than  the  amount  due  Miles  &  Co.  by  the  gua- 
no company  as  the  contract  price  of  the 
tankage  delivered  less  the  amount  due  by 
Miles  &  Co.  for  rent  and  steam.  The  record 
does  not  show  anything  to  Indicate  other 
than  that  both  parties  at  the  time  the  va- 
rious settlements  were  made  considered  them 
as  being  an  adjustment  of  all  differences  then 
existing  between  them.  The  contract  impos- 
ed upon  the  parties  thereto  mutual  obliga- 
tions, requiring  the  guano  company  to  furnish 
steam  and  a  location  for  Miles  &  Co.'8  plant, 
and  on  Miles  &  Co.  the  obligation  to  pay  rent 
and  for  the  steam  furnished,  in  addition  to 
giving  the  guano  comimny  the  option  to  buy 
tankage.  In  the  execution  of  this  contract, 
Miles  &  Co.  delivered  to  the  guano  company 
.  all  the  tankage  they  made,  and  the  guano 
company  received  the  same  as  it  was  de- 
livered and  paid  therefor,  after  deducting  the 
amount  due  by  Miles  &  Co.  for  rent  and 
steam.  We  think  that  under  the  facts  ap- 
pearing in  the  record  the  court  was  not  re- 
quired, but  was  authorized,  to  find  that  in 
the  course  of  the  execution  of  the  contract 
the  parties  departed  from  its  terms,  and 
paid  and  received  money  under  such  depar- 
ture, as  a  result  of  which  the  plaintiffs  were 
relieved  of  the  duty  to  fulfill  its  guaranty 
provided  for  In  the  original  written  contract 
In  this  connection,  see  Civ.  Code  1885,  §i 
3642,  3674,  5152;  Eaves  v.  Cherokee  Iron 
Co.,  73  Ga.  459;  Hasbrouck  v.  Bondurant  & 
McKlnnon,  127  Ga.  220.  56  S.  B.  241 ;  Provi- 
dent Savings  Life  Assurance  Society  v.  Geor- 
gia Industrial  Co.,  124  Ga.  399,  407,  52  S.  E. 
289 ;  Sou.  States  Phosphate,  etc.,  Co.  v.  Bar- 
rett &  Doughty,  130  Ga.  749,  61  S.  B.  731; 
Mathls  V.  Harrell,  1  Ga.  App.  358,  362,  58 
S.  B.  207;  Bush  v.  West  Yellow  Pine  Co., 
2  Ga.  App.  295,  58  S.  B.  529;  Tltzgerald 
Cotton  Oil  Co.  V.  Farmers'  Supply  Co.,  8  Ga. 
App.  212,  216,  59  S.  E.  713. 

The  original  contract  ended  May  1,  1899. 
It  was  renewed  by  an  agreement  indorsed 
on  it  by  both  parties  to  the  effect  that  it  was 
extended  to  May  1,  1900.  The  president  of 
the  defendant  company  testified:  **As  to 
what  was  done  at  the  expiration  of  the  sec- 
ond term  of  this  contract,  which  was  May  1, 
1900,  there  wasn't  anything.  I  can't  recall 
that  anything  at  all  was  said  about  it  Ed- 
ward O.  Miles  &  Co.  did  not  remove  their 
plant  from  the  premises,  but  they  continued 
there  just  as  they  had  been  doing,  operating 


the  plant,  rendering  tallow,  and  making  tank- 
age. The  tankage  that  was  made  was  deliv- 
ered to  us  at  stated  times;  that  is,  at  regular 
times  as  they  had  accumulated  ttiough  to 
make  a  ^weighing*  as  we  called  it  It  was 
delivered  to  us  when  that  had  been  done. 
There  was  no  difference  in  the  character  of 
the  business  conducted  by  Miles  &  Co.  on 
the  premises  after  May,  1900,  and  that  con- 
ducted before  that  time."  We  think  that  the- 
conduct  of  the  parties,  after  the  expiration 
of  the  contract  made  in  writing,  was  such  as 
to  renew  such  contract  as  it  previously  ex- 
isted, and  each  of  the  parties  was  bound  by 
the  terms  of  such  previously  existing  contract 
as  modified  by  the  mutual  departure  there- 
from. In  this  connection,  see  Hill  v.  Gools- 
by,  41  Ga.  289,  291 ;  Roberson  y.  Simons,  109 
Ga.  360,  34  S.  EL  004. 

The  defendant  alleged  in  its  plea  that 
the  premises  were  worth  more  for  rent  than 
the  amount  provided  for  in  the  contract  and 
offered  the  following  amendment:  ''Defend- 
ant says  that  in  the  event  it  should  be  held 
by  the  court  that  the  written  contract  be- 
tween plaintiff  and  defendant  was  not  ex- 
tended as  contended  by  defendant  from  May 
1, 1900,  to  October  1, 1901,  by  mutual  consult 
and  by  the  continued  use  and  occupation  of 
defendant's  premises  by  plaintiff,  that  the 
defendant  says  that  for  the  use  and  occupa- 
tion of  its  premises  from  May  1,  1900.  to 
October  1,  1901,  plaintiff  became  indebted  to 
defendant  for  the  reasonable  rental  value  of 
the  premises,  which  defendant  says  was  the 
sum  of  $50  per  month."  In  view  of  the  rul- 
ing above  made,  the  court  committed  no  error 
in  refusing  to  allow  such  amendment 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(132  6a.  TSS) 
ELLIOTTT  V.  STATE. 

(Supreme  Court  of  Georgia.     June  19,  1909.) 

1.  CaiiaNAi.  Law  (f  921*)— New  TbiaIt-Ad- 

ICISSION  4)F  IBBELBVANT  TBSTIMOnT. 

The  admission  of  irrelevant  testimony  will 
not  generally  warrant  the  granting  of  a  new 
trial,  unless  it  appears  that  the  evidence  was 
calculated  to  injuriously  affect  the  complaining 
party,  especially  is  this  true  when  the  evidence 
18  not  material,  and  not  calculated  to  mislead 
the  jury. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  S  2207;    Dec.  Dig.  S  921.*] 

2.  Homicide  (§  151*)  —  Burden  of  Pboof  — 
Justification. 

The  evidence  relied  upon  by  the  state  to 
establish  the  fact  of  the  homicide  not  disclosing 
any  circumstances  of  mitigation  or  justification, 
it  was  not  error  for  the  court  to  charge  that, 
"when  a  killing  is  proven  to  be  the  act  of  the 
defendant,  the  presumption  of  innocence  with 
which  he  enters  upon  the  trial  is  removed  from 
him,  and  the  burden  is  then  upon  him  to  jus- 
tify or  mitigate  the  homicide.*' 

[Ed.   Note.— For  other  cases,   see   Homidde, 
Cent.  Dig.  {  276;    Dec.  Dig.  S  151.»] 
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3.  CBiiaiTAX*  Law  (|  IISB*)  —  Appbai.  —  Dis- 

QUALinCATION  OW  JUBOB— REVIEW. 

One  ffround  of  the  motion  for  a  new  trial 
charges  that  one  of  the  jurors  trying  the  case 
was  disqualified  because  he  wa«  "biased  and 
prejudiced"  against  the  i^risoner  at  the  time  of 
the  trial ;  this  charge  being  based  upon  certain 
expressions  aUeged  to  have  been  used  by  him 
in  a  conversation  which  took  place  subsequent- 
ly to  the  killing  and  prior  to  the  trial.  The 
use  of  the  expressions  was  testified  to  in  the 
affiadvit  of  two  persons.  The  juror  made  affi- 
davit denying  the  use  of  the  expressions  alleged 
to  have  been  made  by  him.  Held,  that  the  affi- 
davit tending  to  show  disqualification  and  sub- 
mitted for  that  purpose,  and  the  counter  affida- 
vit of  the  juror  su omitted  by  the  state,  form 
an  issue  for  determination  by  the  trial  judge, 
and  his  decision  of  the  question  thus  made  will 
not  be  disturbed  by  this  court 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  3068;   Dec.  Dig.  I  1156.*] 

4,  Qbiminal  Law  (|  1156*)— Rktubai.  of  New 
Tbiait-EeView. 

There  was  evidence  to  support  the  verdict ; 
and,  that  verdict  having  received  the  sanction 
of  the  trial  judge,  this  court  will  not  disturb 
the  judgment  refusing  a  new  trial,  no  error  of 
law  Deing  made  to  appear  in  the  record. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  3067;   Dec  Dig.  I  1156.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Troup  County ; 
R.  W.  Freeman,  Judge. 

J.  M.  Elliott  was  conyicted  of  murder,  and 
brings  error.    Affirmed. 

W.  D.  McNen  and  M.  U.  Mooty,  for  plain- 
tiff in  error.  J.  R.  Terrell,  SoL  Gen.,  Hatton 
Lovejoy,  and  John  C.  Hart,  Atty.  Gen.,  for 
the  State. 

BECK,  J.  The  plaintiff  in  error  was  in- 
dicted in  Tronp  county  for  the  offense  of 
murder.  Upon  the  trial  of  the  case  a  ver- 
dict of  guilty  was  rendered.  A  motion  for  a 
new  trial  was  filed,  and  upon  the  hearing  it 
was  overruled.  To  the  judgment  overruling 
the  motion,  the  plaintiff  in  error  excepted. 

1.  The  motion  for  a  new  trial  contains 
four  grounds  in  addition  to  the  general 
grounds  set  forth  in  the  motion  as  originally 
filed.  The  first  two  of  the  grounds  contained 
in  the  amendment  to  the  motion  relate  to 
the  admission  in  evidence,  over  objection  of 
the  prisoner's  counsel,  of  certain  'testimony 
which  was  objected  to  on  the  ground  that 
the  testimony  was  '^thoroughly  inunaterial." 
So  far  as  can  be  judged  from  the  grounds 
themselves,  the  testimony  was,  as  contended 
by  counsel,  'thoroughly  immaterial."  Noth- 
ing is  shown  in  either  of  these  grounds  as  to 
any  issue  which  would  be  affected  by  the 
evidence  complained  of  injuriously  to  the 
plaintiff  in  error.  Counsel  for  the  movant  in 
framing  these  grounds  contented  themselves 
with  merely  setting  out  this  inunaterial  tes- 
timony, and  did  not  undertake  to  state  any 
issue  involved  in  the  case  which  was  or  could 
be  affected  by  the  testimony  In  such  a  man- 
ner as  to  harm  the  accused.  "The  superior 
courts  may   grant  new  trials  in  all  cases 


when  any  material  cfvldence  may  be  Illegally 
admitted  to,  or  illegally  withheld  from  the 
jury  against  the  demand  of  the  applicant" 
Pen.  Code  18d5»  I  1059.  The  admission  of 
irrelevant  testimony  will  not  generally  woric 
the  granting  of  a  new  trial,  where  it  does 
not  appear  that  the  evidence  was  calculated 
to  injuriously  affect  the  complaining  party. 
Especially  is  this  true  when  the  evidence  is 
not  material,  and  not  calculated  to  mislead 
the  jury.  Mayor,  etc.,  of  Gainesville  v.  Cald- 
well, 81  Ga.  76,  7  S.  B.  09 ;  Chestnut  v.  State, 
112  Ga.  866,  87  S.  E.  864. 

2.  The  judge  charged  the  jury  as  follows: 
'^Wheii  a  killing  is  proven  to  be  the  act  of 
the  defendant,  the  presumption  of  innocence 
with  which  he  enters  upon  his  trial  is  re- 
moved from  him,  and  the  burden  is  then 
upon  him  to  justify  or  mitigate  the  homi- 
cide.'* It  is  contended  that  this  charge 
states  ''an  incorrect  proposition  of  law,  for 
that  the  burden  never  shifts  in  a  criminal 
trial."  The  criticism  upon  the  charge  con- 
tains within  itself  an  incorrect  proposition 
of  law.  "If  the  proof  that  shows  the  killing 
discloses  that  it  was  done  without  malice, 
of  course,  the  presumption  does  nol^  exist ; 
but,  if  the  accompanying  proof  does  not,  then 
the  burden  is  thrown  upon  the  defendant  to 
show  that  it  was  done  without  malice." 
Vann  v.  State,  'SS  Ga..  44,  9  S.  B.  945.  See, 
also,  the  case  of  Mann  v.  State,  124  Ga.  760, 
53  8.  B.  324,  4  Lb  R.  A.  (N.  S.)  984,  where  the 
question  raised  in  this  ground  of  the  motion 
for  a  new  trial  is  fully  discussed.  In  the 
instant  case  there  was  clear  and  uncontro- 
verted  evidence  establishing  the  fact  of  the 
commission  of  the  homicide  alleged,  and  the 
evidence  proving  the  homicide  discloses  no 
circumstance  of  mitigation  or  justification. 
Consequently  the  question  which  arose  in 
the  case  of  Green  v.  State,  124  Ga.  343,  52 
S.  B.  431,  where  a  charge  similar  to  the  one 
here  complained  of  was  held  to  be  error  un- 
der the  facts  and  circumstances  of  that  case, 
does  not  arise.  The  distinction  between  cas- 
es in  which  the  proof  of  a  homicide  is  ac- 
companied by  circumstances  of  mitigation  or 
justification  and  those  cases  in  which  jthere 
is  proof  of  the  homicide  unaccompanied  by 
circumstances  that  mitigate,  excuse,  or  jus- 
tify, with  reference  to  the  giving  of  instruc- 
tion touching  the  shifting  of  the  burden  of 
proof,  is  clearly  drawn  in  the  case  of  Mann 
V.  State,  supra. 

8.  Another  ground  of  the  motion  for  a  new 
trial  was  based  upon  the  alleged  disqualifica- 
tion of  J.  T.  Pearson,  a  member  of  the  jury 
which  rendered  the  verdict  complained  of; 
and  it  is  alleged  that  this  juror  "was  biased 
and  prejudiced  against  the  defendant"  Af- 
fidavits of  the  plaintiff  |n  error  and  of  his 
counsel  showing  that  the  fact  of  the  alleged 
disqualification  of  the  juror  was  unknown  to 
movant  and  his  counsel,  and  that  it  could  not 
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have  been  known  to  them  In  the  exercise  of 
ordinary  care  and  diligence,  were  duly  filed 
and  submitted  in  connection  with  the  hearing 
of  the  motion.  To  establish  the  alleged  dis- 
qualification of  the  Juror  counsel  submitted 
the  affidavit  of  J.  A.  Allen  and  J.  D.  Rhodes. 
In  this  affidavit  the  affiants  depose  that  the 
juror  referred  to  took  part  in  a  conversation 
on  the  night  of  the  homicide  relative  to  the 
probability  of  the  lynching  of  the  prisoner, 
J.  M.  Elliott,  and  that  the  Juror  said,  in  sub- 
stance: *'I  am  willing  to  do  my  part  towards 
taking  him  out  of  Jail,  and  lynching  him. 
I  also  speak  the  sentiments  of  Tony  Walker, 
but  Tony  Walker  doesn't  want  his  name  men- 
tioned in  it  If  the  rest  of  you  will  go,  I 
will  do  my  part."  The  state  submitted  on 
the  hearing  the  affidavit  of  the  Juror  at- 
tacked, in  which  he  deposed:  "Deponent 
and  J.  A.  Allen  and  J.  D.  Rhodes  had  a  con- 
versation in  front  of  and  near  the  store  of 
deponent  and  the  said  J.  D.  Rhodes.  The 
said  J.  D.  Rhodes  was  drunk,  and  the  said 
J.  A.  Allen  was  drinking.  The  said  Rhodes 
and  Allen  were  discussing  the  lynching  of 
J.  M.  Elliott,  defendant  in  above  case.  Said 
Rhodes  tand  Allen  were  urging  and  talking 
about  getting  up  a  mob  for  this  purpose.  De- 
ponent said  little  In  the  conversation,  and  did 
not  say  to  them,  neither  has  deponent  said 
to  any  one  else  at  that  time  lior  at  any  oth- 
er time,  that  he  would  lynch  the  said  J.  M. 
Elliott  Deponent  would  not  have  Joined  the 
said  Rhodes  and  Allen  in  the  lynching  of  the 
said  Elliott,  and  deponent  left  the  said 
Rhodes  and  Allen  because  of  the  condition  that 
they  were  in  and  of  what  they  were  saying. 
Deponent  went  into  the  trial  of  the  said  El- 
liott, without  prejudice  against  the  said  Elli- 
ott, and  decided  the  case  of  said  Elliott  with- 
out bias  or  prejudice  toward  the  state  or  the 
said  Elliott"  Fairly  construed,  we  are  of 
the  opinion  that  the  affidavit  by  the  Juror, 
submitted  for  the  consideration  of  the  trial 
Judge  on  the  hearing  of  the  motion  for  a 
new  trial,  was  a  denial  of  the  remarks  at- 
tributed to  him  in  the  affidavit  read  to  im- 
peach his  fairness  and  freedom  from  bias 
and  prejudice.  It  is  true  that  in  the  affidavit 
by  which  it  is  sought  to  establish  the  dis- 
qualification of  the  Juror  It  is  charged  that 
the  Juror  ''in  substance  said,  'I  am  willing 
to  do  my  part  towards  taking  him  out  of 
jail  and  lynching  him,' "  and  in  the  counter 
affidavit  the  Juror  under  investigation  denied 
saying  in  the  conversation  referred  to  or  at 
any  other  time  "that  he  would  lyndi  the 
said  J.  M.  Elliott"  While  the  expression 
charged  against  the  Juror  and  the  expression 
denied  by  him  are  not  identical  in  words,  in 
substance  they  are  the  same.  The  charge 
and  the  denial  therefore  made  an  issue  for 
the  decision  of  the  trial  judge,  and  his  deci- 
sion of  that  question  is  final.  It  was  a  mat- 
ter within  his  discretion,  and  this  court  will 
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not  Interfere  with  the  decision  rendered  by 
him. 

4.  Ttie  defense  relied  upon  in  this  case 
was  that  the  accused  at  the  time  of  the  coin- 
mission  of  the  homicide  and  prior  thereto 
was  of  unsound  mind,  and  that  the  diseased 
condition  of  his  mind  had  assumed  the  form 
of  "delusional  insanity ;"  and  that,  althougrh 
he  committed  the  homicide  charged,  no  crim- 
inal responsibility  attached  to  him  for  the 
act  The  question  made  by  the  defense  urged 
was  fully,  fairly,  and  clearly  stated  to  the 
jury  in  the  able  charge  of  the  trial  judge. 
There  was  strong  evidence  to  support  the 
contention  of  counsel  for  the  accused,  but 
there  was  also  evidence  which  made  it  a 
question  to  be  determined  by  the  jury  as  to 
whether  or  not  the  defendant  was  of  sound 
mind,  and  therefore  responsible  for  his  acts 
at  the  time  of  the  homicide.  Upon  that  issue 
the  verdict  of  the  Jury  was  against  the  de- 
fendant; and  there  being  evidence  to  sup- 
port the  finding,  and  the  verdict  having  been 
sanctioned  by  the  trial  judge,  it  will  not 
here  be  set  aside  on  the  ground  that  it  was 
contrary  to  the  law  and  the  evidence. 

Judgment  afilrmed.    All  the  Justices  con- 
cur. 

(1S2  Ga.  Tizy 
BROWN  V.  BROWN. 
(Sapreme  Court  of  Georgia.     June  18,  1909.) 

1.  Divorce   (|  205*)  —  Suppobt  of   Min<» 
Children— Action  by  Wife. 

Where  the  wife,  on  account  of  the  miscon- 
duct of  the  husband,  obtains  a  decree  granting 
her  a  divorce  and  awarding  to 'her  the  custody 
of  their  minor  child,  and  no  question  ka  to 
the  support  of  such  child  bv  the  father  has  been 
made  or  passed  on,  the  father  is  not  relieved  of 
his  legal  obligation  for  a  proper  support  of  the 
child.  If  he  fails  or  refuses  to  discharge  this 
obligation,  the  mother  in  an  original  action  may 
recover  of  the  father  the  amount  of  ezpendi* 
tures  made  by  her  after  such  decree  for  a  proper 
support  of  such  child. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  S  295.'*1 

2.  Divorce   (§   295*)  —  Support   of  Minor 
Children— Action  bt  Divorced  Wife. 

The  petition  was  subject  to  special  demur- 
rer on  the  ground  that  it  did  not  set  forth  with 
sufficient  particularity  the  expenses  incurred  by 
the  plaintiff  in  the  support  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  $  295.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Banks  Coun- 
ty;  C.  H.  Brand,  Judge. 

Action  by  M.  O.  Brown  against  Oscar 
Brown.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

H.  H.  Perry,  for  plaintiff  In  error.  J.  J. 
Strickland  and  Fletcher  M.  Johnson,  for  de- 
fendant in  error. 

HOLDEN,  J.  The  defendant  In  error 
brought  suit  against  the  plaintiff  in  error 
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to  recover  from  him  the  amount  alleged  to 
have  been  expended  by  her  In  support  of  their 
Bon.  Among  other  allegations  in  the  petition, 
the  following,  in  substance,  appears:  At  the 
September  term,  1902,  of  Gwinnett  superior 
court,  a  total  divorce  was  granted  her  from 
the  defendant,  the  present  plaintiff  in  error, 
and  by  the  terms  of  the  decree  the  custody 
and  control  of  the  child  were  awarded  to  her. 
The  question  of  alimony  was  not  involved 
or  passed  upon  in  the  divorce  suit,  and  the 
plaintiff  did  not  insist  upon  any  Judgment 
therefor.  She  has  managed  to  support  the 
child  from  the  income  from  her  property  and 
by  encroaching  on  the  corpus  thereof  and  with 
the  proceeds  of  her  labor.  The  plaintiff 
insists  that  the  defendant  •'reimburse  her  for 
what  she  has  paid  out  since  the  separation 
[in  support  of  the  child],  the  same  amount- 
ing approximately  to  $1,200,"  and  alleges 
that  the  defendant  is  able  to  do  so.  The 
plaintiff  filed  an  amendment  to  the  petition, 
alleging  that  "she  has  expended  since  the 
divorce  was  granted  the  sum  of  $1,200  for 
the  board  and  support  of  their  child  Fred, 
the  same  being  expenses  for  necessaries; 
that  said  necessaries  were  not  furnished  by 
said  Oscar  Brown,  and  she  was  compelled 
to  furnish  them  in  order  to  maintain  said 
son;  that  said  expenses  has  been  an  aver- 
age of  $20  per  month,  including  board,  cloth- 
ing, medicinal  attention,  and  other  necessa- 
ries ;  that  while  at  the  beginning  the  expens- 
es was  possibly  less,  it  has  grown  with  his 
age."  The  defendant  filed  a  demurrer  on 
the  ground  that  no  cause  of  action  was  set 
forth  and  a  special  demurrer  on  the  ground 
"that  plaintiff  falls  to  specify  what  article 
was  furnished  by  her."  After  the  plaintiff 
filed  the  amendment  hereinbefore  referred 
to,  the  defendant  filed  a  demurrer  to  such 
amendment  and  to  the  petition  as  amended 
on  general  grounds,  and  because  the  "peti- 
tion fails  to  state  what  the  other  necessaries 
are,  and  fails  to  state  what  expenses  were 
incurred  for  tuition  or  medical  services,  or 
what  Items  of  clothing  were  furnished,  or 
what  expenses  were  paid  for  board,  and 
falls  to  itemize  or  state  any  particulars  of 
her  said  claim,  or  to  show  the  time  when  or 
to  whom  any  amounts  were  paid."  The  de- 
murrers were  overruled.  A  verdict  was  ren- 
dered for  the  plaintiff  for  $480,  and  a  mo- 
tion for  a  new  trial  waft  overruled.  The  de- 
fendant excepted  to  each  of  these  rulings. 
1.  The  defendant  in  error  brought  suit 
against  the  plaintiff  in  error  for  a  divorce 
on  the  ground  of  habitual  intoxication,  and 
obtained  a  verdict  and  decree  for  a  total 
divorce.  In  the  decree  the  custody  of  their 
minor  phild  was  awarded  to  the  defendant 
in  error,  who  afterwards  brought  this  suit 
against  the  plaintiff  in  error,  the  father  of 
the  child,  for  an  amount  expended  by  her 
for  the  necessary  support  of  the  child,  and 
obtained  a  verdict.  The  plaintiff  In  her  pe- 
tition alleged:    "Your  petitioner  did  not  in- 


sist at  the  time  on  a  judgment  for  alimony^ 
for  the  reason  that  the  said  Brown  promlseil 
he  would  contribute  the  necessary  amount 
to  pay  the  expenses  of  their  child,  and  could 
do  this  better  without  a  Judgment  against 
him  than  with  one."  This,  togeth^er  with 
other  allegations,  merely  gave  the  reason 
why  the  plaintiff  did  not  in  the  divorce  pro- 
ceedings seek  alimony  for  the  child;  and  a 
proper  construction  of  the  petition,  in  view 
of  all  the  allegations,  is  that  it  does  not  set 
forth  a  suit  on  any  express  promise  of  the 
defendant  to  pay  her  for  any  support  she 
might  give  the  child  after  divorce  was  grant- 
ed. In  one  of  the  grounds  of  the  amendment 
to  the  motion  for  a  new  trial  the  plaintiff 
in  error  complains  that  the  court  committed 
error  in  charging  the  jury  as  follows:  •'The 
law  imposes  the  obligation  upon  the  father 
to  support  his  children  until  majority;  and 
the  court  instructs  you  that  the  plaintiff  is 
entitled  to  recover,  can  recover  in  this  case, 
against  the  defendant  for  what  she  has  thus 
expended."  In  fenother  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial  the 
plaintiff  in  error  contends  that  the  court 
committed  error  in  charging  the  jury  as  fol- 
lows :  *The  court  has  left  It  to  the  jury  to 
determine  whether  the  question  of  alimony 
or  support  of  the  child  was  passed  upon 
and  adjudged  In  that  trial  [the  divorce  pro- 
ceeding]. If  It  was  not,  the  court  instructs 
you  that  any  one,  including  the  mother,  who 
had  furnished  a  support  for  the  child,  would 
have  a  right  of  action  against  the  father  for 
money  expended  therefor."  The  general  de- 
murrer filed  by  the  defendant  and  the  as- 
signments of  error  upon  the  charges  quoted 
make  for  determination  the  question  as  to 
whether  or  not  a  wife,  who  has  obtained 
a  verdict  and  decree  of  divorce  from  her 
husband,  where  the  custody  of  the  children 
has  been  awarded  her  in  the  decree,  and  the 
question  as  to  tlie  support  of  the  child  has 
not  been  passed  on,  can  recover  from  the 
father  the  amount  expended  by  her  subse- 
quently to  the  decree  for  the  necessary  sup- 
port of  such  children.  If  the  wife  obtains  a  to- 
tal divorce,  she  does  not  after  the  verdict  and 
decree  sustain  the  relation  of  wife  to  her  for- 
mer husband,  and  he  is  no  longer  under  legal 
obligation  to  support  her,  except  such  support 
as  may  be  imposed  upon  him  in  the  divorce 
proceedings.  After  the  verdict  in  the  divorce 
case,  the  husband  is  not  liable  for  necessa- 
ries furnished  by  third  persons  to  the  divorc- 
ed wife,  nor  Is  she  entitled  to  inherit  any 
interest  In  his  estate  when  he  dies.  A  divorce 
between  the  husband  and  wife  does  not  bar 
the  children  from  being  heirs  of  the  deceased 
father,  nor  Is  there  anything  in  our  statute 
relieving  such  father  from  his  legal  obliga- 
tion to  support  his  children  simply  because 
there  has  been  a  divorce  granted  to  his  wife. 
Civ.  Code  1895,  §  2452,  gives  the  court,  in 
divorce  proceedings,  the  right  to  award  the 
custody  of  the  children  to  the  parent  not  In 
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default;  but  under  this  eectlon  the  court 
may  award  the  custody  to  persona  other 
than  the  parents,  or  to  "guardians  appointed 
by  the  ordinary."  The  father  Is  primarily 
entitled  to  the  custody  of  his  children;  but. 
If  his  conduct  has  been  such  as  not  to  entl- 
Ue  him  to  their  custody  and  to  cause  their 
custody  to  be  awarded  to  some  other  person 
In  divorce  proceedings,  this  award  of  the 
custody  to  another  by  reason  of  misconduct 
on  the  part  of  the  father  of  Itself  does  not 
relieve  him  of  his  legal  obligation  to  support 
bis  children.  The  fact  that  the  custody  of  the 
children  has  been  awarded  to  the  mother  does 
not  change  this  rule.  The  fact  that  her  for- 
mer relation  was  that  of  wife  to  the  father  of 
the  children  could  not  relieve  such  father  of 
his  legal  obligations  to  his  children.  Civ.  Code 
1895,  i  2462,  is  as  follows:  "If  the  jury,  on 
.the  second  or  final  verdict,  find  in  favor  of 
the  wife,  they  shall  also,  in  providing  per- 
manent alimony  for  her,  specify  what  amount 
the  minor  children  shall  be  entitled  to  for 
their  permanent  support;  and  In  what  man- 
ner, how  often,  and  to  whom,  and  until  when, 
It  shall  be  paid;  and  this  they  may  also  do. 
If,  from  any  legal  cause,  the  wife  may  not  be 
entitled  to  permanent  alimony,  and  the  said 
children  are  not  in  the  same  category,  and 
when  such  support  shall  be  thus  granted,  the 
husband  shall  likewise  not  be  liable  to  third 
persons  for  necessaries  furnished  the  chil- 
dren embraced  in  said  verdict  who  shall  be 
therein  specified."  The  only  instance  in 
which  it  is  provided  in  this  section  that  the 
father  is  relieved  of  liability  to  third  per- 
sons for  necessaries  furnished  to  his  child 
is  **when  such  support  shaU  be  thus  grant- 
ed," meaning  when  support  is  provided  for 
the  children  in  the  verdict  and  decree  in 
the  divorce  proceeding.  Civ.  Code  1895,  i 
2469,  provides :  "Until  such  provision  Is 
made,  voluntarily,  or  by  d,ecree  or  order  of 
the  court,  the  husband  shall  be  liable  to 
third  persons  for  the  board  and  support  of 
the  wife,  and  for  all  necessaries  furnished 
to  her,  or  for  the  benefit  of  his  children  in 
her  custody."  Where,  because  of  the  mis- 
conduct of  the  husband,  a  divorce  is  granted 
to  the  wife  and  the  custody  of  the  children 
awarded  to  her,  and  no  support  by  way  of 
alimony  Is  provided  for  the  children  in  the 
divorce  proceedings,  we  know  of  no  law  re- 
lieving the  father  of  his  legal  obligation  to 
support  the  children,  or  of  his  liability  for 
necessaries  furnished  them  by  third  persons. 
The  wife  stands  as  such  third  person,  and  can 
recover  from  the  father  for  the  proper  sup- 
port furnished  his  children  by  her  after  the 
divorce  proceedings,  even  though  the  custody 
of  the  children  was  awarded  to  her.  The 
legal  obligation  of  the  father  to  support  his 
children,  and  his  liability  to  third  persons 
for  proper  support  furnished  the  children, 
exists  after  as  well  as  before  a  decree  of 
divorce  granted  the  wife  because  of  the  mis- 
conduct of  the  husband,  where  no  support  for 


the  children  is  provided  for  in  the  divorce 
proceedings;  and  where,  in  such  proceed- 
ings, the  custody  of  the  children  is  awarded 
to  the  mother  and  she  furnishes  proper  sup- 
port to  the'  children,  she  can  recover  from 
the  father,  on  account  of  expenditures  made 
by  her,  an  amount  to  be  determined  under 
all  the  facts  and  circumstances  in  the  case. 
There  is  much  conflict  in  the  authorities  on 
this  question,  and  some  courts  hold  that  the 
father  is  not  liable  to  the  mother  for  ex- 
penditures made  by  her  in  support  of  the 
children  upder  such  circumstances.  A  ma- 
jority of  the  authorities,  however,  seem  to 
be  in  accord  with  the  view  which  we  enter- 
tain and  have  hereinabove  expressed,  to  the 
eflTect  that  the  father  is  liable.  One  of  the 
reasons  given  in  the  authorities  holding  the 
contrary  view  why  the  father  is  not  liable 
is  that  support  and  service  are  reciprocal 
duties,  and  that  the  father  cannot  be  liable 
for  the  support  of  his  children  when  he  loses 
their  services  by  reason  of  their  being  award- 
ed to  the  mother.  We  do  not  think,  how- 
ever, this  argument  is  sound,  because  the 
services  of  the  children  are  lost  to  the  fa- 
ther by  reason  of  his  wrongful  act,  if  the 
divorce  is  granted  because  of  his  misconduct, 
and  the  court  only  acts  to  protect  them  in 
taking  them  from  him  and  awarding  them 
to  the  mother ;  and  it  would  not  be  proper  to 
allow  the  father  to  be  relieved  of  liability 
for  necessary  support  furnished  his  children 
because  of  his  own  wrongful  conduct.  The 
view  Just  stated  is  very  concisely  set  forth 
in  the  case  of  Dolloflf  v.  Dolloff.  67  N.  H.  512, 
38  Atl.  19,  20,  in  the  following  language: 
"Nor  is  it  material  that  the  plalntiflT  was 
awarded  alimony  to  the  amount  of  |600. 
Alimony  in  its  proper  signification  is  not 
maintenance  to  the  children,  but  to  the  wife, 
and,  when  no  order  is  made  for  the  chil- 
dren's maintenance  upon  the  allowance  of 
alimony  with  custody  of  children,  the  fa- 
ther's obligation  to  support  them  is  in  no 
wise  affected.  In  brief,  when  the  father  has 
been  found  by  a  Judicial  decree  like  the  one 
in  this  case  to  be  an  unfit  person  to  exercise 
parental  control  by  reason  of  his  own  volun- 
tary misconduct,  the  law  does  not  allow  him 
to  convert  such  misconduct  into  a  shield 
against  his  parental  liability."  Another  rea- 
son given  in  this  line  of  cases  for  holding 
that  the  father  Is  not  liable  Is  that,  when 
the  children  are  awarded  to  the  mother  with- 
out any  provision  for  their  support,  it  is  to 
be  presumed  that  the  court  made  such  pro- 
vision for  their  support  as  was  necessary, 
and  that  the  decree  is  conclusive  as  to  the 
father  not  being  under  any  obligation  for 
their  support  after  the  decree,  unless  such 
decree  is  afterwards  modified  by  continued 
proceedings  in  the  original  action.  It  would 
seem  that,  if  it  was  proper  for  any  presump- 
tion at  all  to  be  had  in  such  a  case,  it  would 
be  that  the  court  omitted  to  make  any  pro- 
vision for  the  support  of  the  children  In  the 
decree  because  it  was  deemed  proper  to  leave 
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the  obligation  to  support  his  children  where 
it  legally  and  ordinarily  belonged,  to  wit, 
with  the  father,  until  there  was  some  l^al 
proceeding  in  regard  thereto.  In  14  Cyc.  812, 
It  is  said:  "At  common  law  the  father  re- 
mains primarily  liable  for  the  support  of  the 
children  of  the  marriage  as  well  after  as  be- 
fore a  divorce."  We  know  of  no  statute  in 
this  state  changing  this  common-law  rule. 
In  the  case  of  Spencer  v.  Spencer,  97  Minn.  56, 
105  N.  W.  483,  114  Am.  St.  Rep.  095.  2  L.  R. 
A.  (N.  S.)  851,  it  was  held :  "The  legal  obliga- 
tion of  ^  father  for  the  support  of  his  minor 
children  is  not  impaired  by  a  decree  of  divorce 
at  the  suit  of  his  wife  for  his  misconduct, 
which  gives  the  custody  of  the  children  to 
her,  but  is  silent  as  to  their  support  If  he 
refuses  or  neglects  to  support  them,  under 
such  circumstances,  the  mother  may  recover 
from  him  in  an  original  action  a  reasonable 
sum  for  necessaries  furnished  for  their  sup- 
port after  such  decree.  The. law  implies  a 
promise  on  his  part  to  pay  for  such  necessa- 
ries." In  this  connection,  see  the  cases  cited 
in  the  note  to  this  case  in  114  Am.  St  Rep., 
above  cited;  also  notes  to  the  same  case  in 
7  Am.  &  Eng.  Ann.  Cas.  903.  See,  also,  See- 
ly  V.  Seely,  116  Mo.  App.  362,  91  S.  W.  979 ; 
DollofT  V.  Dolloff,  67  N.  H.  512,  38  Atl.  19; 
Ditmar  v.  Ditmar,  27  Wash.  13,  67  Pac.  353, 
91  Am.  St  Rep.  817 ;  Zilley  v.  Dunwiddle,  98 
Wis.  428,  74  N.  W.  126,  40  L.  R.  A.  579,  67 
Am.  St  Rep.  820;  Graham  y.  Graham,  38 
Colo.  453,  88  Pac.  852,  8  L.  R.  A.  (N.  S.)  1270; 
2  Bish.  Mar.  Div.  &  Sep.  S  1223 ;  14  Cyc.  812. 
In  order  for  the  wife  to  recover  the  amount 
expended  by  her  for  snch  support,  where  no 
provision  for  the  support  of  the  children  was 
made  in  the  divorce  proceedings,  we  do  not 
think  it  necessary.  If  proper,  to  institute  any 
proceeding  in  the  original  case  in  which  the 
divorce  was  granted  her  and  the  children 
awarded  her;  but  she  could  bring  an  inde- 
pendent suit  for  such  recovery.  In  such  a 
case  there  is  no  order  for  maintenance  of 
the  children  to  review.  In  this  connection, 
see  Seely  ▼.  Seely,  supra.  In  the  case  of 
Maddox  v.  Patterson,  80  Ga.  719,  721,  6  S-.  B. 
581,  582,  It  was  held,  where  the  wife  had  been 
granted  a  total  divorce  and  the  custody  of 
the  children,  with  no  order  for  alimony  for 
either,  that  the  minor  child  was  entitled  to 
an  allowance  of  a  year's  support  out  of  the 
estate  of  the  deceased  father  under  the  facts 
of  that  case,  and  Chief  Justice  Bleckley,  in 
rendering  the  opinion,  said :  "The  Judgment 
of  divorce  did  not  grant  alimony,  either 
permanent  or  temporary,  to  the  wife  or  the 
child ;  and,  so  far  as  appears,  there  was  no 
discharge  of  the  father  from  his  liability  to 
support  his  child."  If  a  minor  child  under 
such  circumstances  was  entitled  to  a  year's 
support  out  of  the  estate  of  the  deceased  fa- 


ther, we  se«  no  good  reason  why  he  should 
not  be  entitled  to  a  yearly  support  from  the 
father  while  in  life. 

The  defendant,  in  his  amendment  to  the 
motion  for  a  new  trial,  assigns  as  error  the 
first  part  of  the  charge  last  quoted  in  the 
beginning  of  this  opinion,  and  alleges  that 
such  charge  was  error,  because  the  court 
gave  instructions  that  it  was  for  the  jury  to 
determine  whether  the  question  of  alimony 
or  support  for  the  child  was  passed  upon 
and  adjudged  In  the  trial  for  divorce.  The 
record  discloses  the  fact  that  this  question 
was  not  passed  upon  in  the  divorce  proceed- 
ing, and  this  fact  is  not  disputed  or  in  doubt ; 
and  we  therefore  do  not  see  how  the  defend- 
ant was  harmed  by  the  charge  to  which  ref- 
erence is  made.  We  do  not  mean  to  hold 
that  in  an  action  by  the  wife  for  the  recov- 
ery of  expenditures  made  by  her  for  the  sup- 
port of  the  child  after  she  obtains  a  divorce 
and  an  award  of  the  custody  of  the  child  It 
would  not  be  a  good  defense  for  the  husband 
to  show,  as  plaintiff  in  error  contends,  that 
in  consideration  of  his  withdrawing  any  ob- 
jections to  the  award  of  the  custody  of  the 
child  to  her  she  agreed  to  thereafter  support 
the  child  and  to  relieve  him  from  any  lia- 
bility for  its  support 

2.  The  plaintiff  in  her  petition,  or  In  the 
amendment  thereto,  did  not  set  forth  with 
proper  particularity  the  expenditures  made 
by  her  in  the  support  which  she  alleges  she 
gave  the  child.  We  think  the  special  de- 
murrer to  this  part  of  the  petition  and  the 
amendment  thereto  should  have  been  sustain- 
ed. In  a  suit  against  the  father  by  the  moth- 
er for  expenditures  made  by  her  in  the  prop- 
er support  of  the  child  It  was  proper  that 
the  defendant  be  made  acquainted  with  such 
items  of  expense,  In  order  that  he  might  be 
enabled  to  properly  prepare  his  defense,  both 
on  the  question  as  to  whether  or  not  such 
expenses  were  for  the  proper  support  of  the 
child  and  whether  or  not  they  were  actually 
made.  The  amendment  alleges  that  "said  ex- 
penses had  been  an  average  of  $20  per  month* 
Including  board,  tuition,  medical  attention, 
and  other  necessaries ;  that,  while  at  the  be- 
ginning the  expenses  were  possibly  less,  it 
has  grown  with  his  age."  This  allegation 
did  not  properly  set  forth  the  different  items 
of  expense  incurred,  nor  did  any  allegation 
in  the  petition  or  amendment  thereto  do  this ; 
and  the  special  demurrer  should  have  been 
sustained.  The  error  In  falling  to  sustain 
such  demurrer  requires  a  new  trial.  Kilken- 
ny Plantation  v.  Furber,  130  Ga.  492,  61  S. 
B.  13.  No  other  question  referred  to  in  the 
briefs  of  counsel  for  plalntlCP  in  error  in- 
volves error  requiring  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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(132  Ga.  7e2) 

GILLIS   ▼.    BOWMAN    (three   oases). 

BOWMAN  V.  GILLIS. 

(Supreme  Court  of  Georgia.     June  22,  1909.) 

1.  New  Tbial  (8  21*)—Gbounds— Examina- 
tion OF  Witness  by  Coubt. 

The  trial  judge  has  the  ri^ht  to  propound 
a  question  or  a  series  of  questions  to  any  wit- 
ness, for  the  purpose  of  developing  fully  the 
truth  of  the  case;  and  the  extent  to  which  the 
examination  conducted  by  the  court  shall  go  is 
a  matter  within  his  discretion;  and  a  lengthy 
examination  by  the  court  of  a  witness  called  bv 
either  party  will  not  be  cause  for  a  new  trial, 
even  though  some  of  the  questions  propounded 
by  the  court  were  leading  in  character*  unless 
the  court,  during  the  examination  of  the  wit-< 
ness  by  himself,  expresses  or  intimates  an  opin- 
ion on  the  facts  of  the  case,  or  as  to  what  nas 
or  has  not  been  proved  on  the  examination 
takes  such  course  as  to  become  argumentative 
in  character;  and  it  not  appearing,  in  any  of 
the  numerous  exceptions  contained  in  the  mo- 
tion for  a  new  trial,  that  there  was  any  abuse 
of  discretion  upon  the  part  of  the  presiding 
judge  as  to  the  extent  of  the  examination  of 
the  witness  by  himself,  nor  that  the  examina- 
tion took  such  course  as  to  become  argumenta- 
Hve  in  its  character,  nor  that  any  opinion  was 
expressed  or  intimated  by  the  court  as  to  what 
had  or  had  not  been  proved,  no  cause  for  re- 
versing the  judgment  and  ordering  a  new  trial 
is  shown  in  any  of  the  grounds  of  the  motion 
containing  exceptions  to  the  examination  of  the 
witness  by  the  court  itself.  Bowden  y.  Achor, 
95  Ga.  244,  22  S.  E.  254;  Harris  v.  State, 
61  Ga.  359;  Epps  v.  State,  19  Ga.  102;  Gor- 
don v.  Irvine,  105  Ga.  144,  31  S.  E.  151. 

[Ed,  Note.— For  other  cases,  see  New  Trial, 
CJent  Dig.  |  30;    Dec.  Dig.  |  21.*] 

2.  Appsal  and  Ebbob  (S  302*)— Assionicent 
Not  Sustainable  in  Pabt— Effect. 

Where  a  lengthy  examination  of  a  witness 
by  the  court,  containing  numerous  questions 
and  answers,  is  set  forth  in  one  ground  of  the 
motion  for  a  new  trial,  and  it  is  complained 
that  all  of  the  questions  and  answers  were  ob- 
jectionable for  certain  reasons,  and  it  appears 
that  some  of  the  questions  and  answers  were 
not  clearly  open  to  the  objections  urged,  the 
judgment  of  the  court  below  overrulin|r  this 
ground  of  the  motion  for  a  new  trial  will  not 
be  disturbed  here. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  802.*] 

3.  Chabqe    Not    Subject    to    Objections 
Made. 

Those  portions  of  the  charge  excepted  to 
upon  the  ground  that  they  were  argumentative 
or  defective,  in  that  they  failed  to  state  fair- 
ly and  fully  the  contentions  of  the  plaintilf 
in  error,  or  that  they  contained  expressions  or 
intimations  upon  the  facts  of  the  case,  or  were 
not  authorized  by  the  evidence,  are  not  subject 
to  the  criticisms  made. 

4.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict,  and 
the  court  below  did  not  err  in  overruling  the 
motion  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Worth  County ; 
W.  N.  Spence,  Judge. 
Four  actions — ^three  by  W.  D.  Gillis  against 

5.  E.  Bowman,  and  the  fourth  by  Bowman 
against  GiUls.  In  the  three  cases  in  which 
Gillis  was  plaintiff  there  were  judgments  for 
Bowman,  and  also  for  him  in  the  case  in 
which  he  was  plaintiff,  and  Gillis  brings  er- 
ror.   Affirmed. 


J.  H.  Tipton  and  Perry  ft  Williamson,  for 
plaintiff  in  error.  Jno.  D.  Pope,  Sam  S.  Ben- 
net,  and  Claude  Payton,  for  defendant  in 
error. 

BECK,  J.  Bowman  was  the  tenant  of 
Gillis  during  the  years  1887  and  1888,  and 
in  the  course  of  their  dealings  ^ith  each 
other  they  carried  mutual  accounts.  In 
April,  1889,  Bowman  brought  suit  on  account 
against  Gillis  for  $443.50.  In  September  of 
the  same  year  Gillis  sued  out  a  distress  war- 
rant against  Bowman  for  rent  due  and  to 
become  due,  amounting  to  $317.50.  Later  in 
the  same  month  Gillis  brought  suit  on  ac- 
count against  Bowman  to  foreclose  his  land- 
lord's lien  for  supplies  furnished  to  the 
amount  of  $86.66.  Again,  in  December,  1890, 
Gillis  brought  an  action  in  trover  against 
Bowman  to  recover  two  bay  mares,  to  wliich 
he  claimed  title,  and  for  which  he  claimed 
Bowman  had  never  paid  him,  of  the  alleged 
value  of  $240.  In  the  three  cases  in  which 
Gillis  was  plaintiff  the  jury  rendered  a  ver- 
dict in  favor  of  defendant;  and  in  the  case 
of  Bowman  against  Gillis  the  jury  gave  a 
verdict  in  favor  of  Bowman  for  $413.50.  Mo- 
tions for  a  new  trial  were  made  In  each  of 
the  cases,  and  to  the  judgments  overruling 
them  Gillis  excepted.  The  motions  in  all  of 
the  cases  contained  the  same  grounds  and 
raise  the  same  questions  for  decision. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(132  Ga.  830) 
WAIXER  &  CO.,  Inc.,  ▼.  CLARKE. 

(Supreme  Court  of  Georgia.    June  26,  1909.) 

1.  DiSlCISSAL  AND  NONRUIT  (t  79*)— OBDKB&— 

TiMB  OF  Rendition. 

On  November  16,  1907,  during  the  October 
term,  which  adjourned  on  November  26th, 
the  court  passed  an  order  sustaining  specified 
grounds  of  a  demurrer  to  a  petition,  and  or- 
dered "that  the  petition  be  dismissed,  unless 
the  plaintiffs  shall  within  30  days  amend  to 
me^t  the  grounds"  sustained,  and  no  amend- 
ment was  offered  during  such  30  days.  Held^ 
the  fact  that  the  30  days  expired  during  the 
December  term  of  the  court,  which  began  on 
the  2d  day  of  December,  1907,  did  not  make 
such  order  a  December  term  order,  or  require 
or  permit  the  dismissal  of  the  case  to  be  treated 
as  having  been  made  during  the  December  term 
of  the  court. 

[EM.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  H  174,  175;  Dec.  Dig. 
§  79.^] 

2.  Dismissal  and  Nonsuit  (t  81*)— Reopeit- 
iNo— Refusal. 

The  court  committed  no  error  in  refusing 
the  plaintiff's  application  to  reopen  the  case 
and  permit  it  to  amend  the  petition  during  ths 
December  term  after  the  expiration  of  the  30 
days  referred  to  in  the  order  of  November  16^ 
1907. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  {i  182,  186;  Dec 
Dig.  S  81.*] 
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S.  Appeal  and  Ekbob  (§  78*)— Final  Obdeb 

—Exceptions  Pendente  Lite. 

Under  the  facts  of  this  case,  the  order  of 
Noyember  16,  1907,  was  a  final  order,  and  no 
exceptions  pendente  lite  could  be  filed  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ii  465,  471;  Dec  Dig.  I  78.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,. Chatham  Coun- 
ty;   Walter  G.  Charlton,  Judge. 

Action  by  Waller  &  Co.,  Incorporated, 
against  F.  R.  Clarke.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Alexander  &  Edwards,  for  plaintiff  in 
error.  Edward  8.  Elliott,  for  defendant  in 
error. 

HOLDEN,  J.  The  plaintiff  brought  an 
action  for  damages  against  the  defendant, 
and  to  the  petition  the  defendant  filed  a  de- 
murrer. In  ruling  upon  the  demurrer  the 
court  passed  an  order  on  November  16,  1907, 
during  the  October  term,  sustaining  specified 
grounds  of  the  demurrer,  and  ordering  that 
"the  petition  be  dismissed,  unless  the  plain- 
tiff shall  within  30  days  amend  to  meet  the 
grounds''  sustained.  The  October  term  ad- 
journed on  the  26th  of  November.  No 
amendment  was  offered  by  the  plaintiff 
within  the  30  days.  On  the  21st  of  December, 
1907,  during  the  December  term,  the  plain- 
tiff filed  an  amendment  to  the  petition  and 
its  motion  asking  the  allowance  thereof.  On 
the  14th  of  January,  1908,  during  the  De- 
cember term,  the  plaintiff  had  certified  ex- 
ceptions pendente  lite  complaining  of  the 
ruling  made  in  the  order  of  November  16th. 
On  the  15th  of  February,  1908»  during  the 
December  term,  the  court  passed  an  order 
stating  that  ''the  application  to  reopen  and 
be  permitted  to  amend  is  declined."  The 
plaintiff  filed  its  bill  of  exceptions,  which 
was  certified  on  March  26,  1908,  complaining 
that  the  court  committed  error  in  passing 
the  order  refusing  ''the  application  to  re- 
open and  be  permitted  to  amend,"  and  also 
in  passing  the  order  of  November  16,  1907. 
This  bill  of  exceptions  specifies  the  excep- 
tions pendente  lite  filed  on  January  14, 1908, 
as  a  part  of  the  record,  and  recites  that  the 
December  term  began  on  December  2,  1907, 
and  did  not  adjourn  within  thirty  days 
therefrom.  One  of  the  contentions  of  the 
plaintiff  is  that  the  order  of  November  16, 
1907,  passed  during  the  October  term,  car- 
ried the  case  into  and  left  it  pending  during 
the  December  term.  Nothing  was  said  in 
the  order  of  November  16,  190T,  passed  at 
the  October  term,  about  the  case  being  car- 
ried Into  another  term,  or  giving  the  plain- 
tiff the  right  to  amend  during  any  term. 
The  30  days  given  in  that  order  within  which 
the  plaintiff  might  amend  to  prevent  dis- 
missal of  its  petition  was  liable  to  expire  in 
vacation.  The  court  could  not  definitely 
know  when  the  order  was  passed  that  the 


December  term  would  be  in  session  at  the 
expiration  of  the  30  days.  The  December 
term  began  on  the  2d  day  of  December,  and, 
as  far  as  the  court  then  knew,  might  finally 
adjourn  before  the  thirty  days  expired.  The 
plaintiff  had  the  right  to  offer  the  amend- 
ment at  any  time  before  the  expiration  of 
the  30  days,  and  hence  could  have  offered  it 
before  the  December  term  began,  and  could 
have  thus  prevented  the  order  from  operat- 
ing at  a  time  occurring  during  the  December 
term.  The  plaintiff  could  also  have  repudi- 
ated the  offer  of  the  court  to  allow  amend- 
ment, and  could  have  treated  the  petition  as 
dismissed  by  refusing  to  amend  and  filing 
exceptions  to  the  order  before  the  Decem- 
ber term  began.  The  order  said  nothing 
about  the  plaintiff  having  the  right  to  amend 
during  the  December  term,  or  any  other 
term,  but  simply  fixed  a  number  of  days 
within  which  the  plaintiff  could  amend. 
This  order  cannot  be  construed  to  be  a  De- 
cember term  order,  nor  can  the  dismissal 
be  construed  as  a  dismissal  during  the  De- 
cember term,  simply  because  the  30  days 
happened  to  expire  during  the  December 
term.  Suppose  the  December  term  had  ad- 
journed before  the  30  days  expired,  and  a 
special  term  had  been  called,  and  the  30 
days  happened  to  expire  during  the  special 
term;  the  order  of  November  16th  could  not, 
under  such  facts,  be  said  to  be  a  special 
term  order,  nor  could  the  dismissal  be  said 
to  be  a  special  term  dismissal,  because  the 
30  days  happened  to  expire  during  the  spe- 
cial term.  In  this  connection,  see  Morehead 
V.  Allen,  131  Ga.  807,  813-815,  63  S.  E.  507. 
The  order  of  November  16th  overruled  the 
first  five  grounds  of  the  demurrer,  and  on 
November  26th,  the  last  day  of  the  October 
term,  the  court  passed  an  order  revoking 
this  ruling,  and  providing  that:  "The  ques- 
tion of  sustaining  or  overruling  the  said 
five  grounds  be  and  is  hereby  postponed  un- 
til the  coming  in  of  the  amendment  of  the 
plaintilTs  petition,  and  their  consideration 
shall  be  based  on  the  petition  as  amended." 
No  amendment  was  offered  within  the  30 
days,  and  this  order  of  November  26th  did 
not  in  any  way  affect  or  modify  the  other 
provisions  of  the  order  of  November  16th 
that  "the  petition  be  dismissed,  imless  the 
plaintiff  shall  within  30  days  amend  to  meet 
the  grounds"  referred  to  in  the  order.  Aft- 
er the  expiration  of  the  30  days  from  the 
time  the  order  of  November  16th  was  pass- 
ed, the  plaintiff  made  a  motion  to  reopen  the 
case  and  be  permitted  to  amend  the  petition 
during  the  December  term  of  the  court,  and 
the  motion  was  accordingly  made  at  a  term 
subsequent  to  the  term  at  which  the  order 
was  passed  which  had  the  effect  of  dismiss- 
ing the  case.  The  fact  that  the  plaintiff 
made  a  motion  to  reinstate  the  case  and 
excepted  to  the  court's  refusal  to  do  so  shows 
that  the  plaintiff  considered  and  treated  the 
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case  as  having  already  been  dismissed,  and 
the  fact  that  the  court  acted  upon  and  re- 
fused such  motion  shows  that  the*  court  so 
treated  the  case.  The  order  of  November 
16th,  passed  during  the  October  term,  can- 
not be  treated  as  an  order  of  the  Decem- 
ber term  simply  because  the  30  days  therein 
referred  to  happened  to  expire  during  the 
December  term.  It  nowhere  appears  that 
It  was  the  Intention  of  the  court  that  such 
dismissal  of  the  petition  should  be  during 
the  December  term.  Such  dismissal  of  the 
case  cannot  be  treated  as  a  December  term 
dismissal.  Treating  the  permission  given 
in  the  October  term  order  to  amend  within 
30  days  as  serving  to  keep  open  this  term 
during  this  30  idays  relatively  to  the  right 
to  amend  and  pove  to  reinstate  the  case 
or  vacate  the  order,  the  motion  to  reinstate 
under  this  view  would  not  have  been  made 
during  the  October  term  because  It  was  not 
made  until  this  30  days  expired. 

2.  If  the  motion  to  reopen  this  case  had 
been  made  during  the  term  at  which  the  dis- 
missal was  had,  the  granting  of  it  would 
have  been  in  the  discretion  of  the  court.  But 
it  was  not  made  at  that  term.  It  was  held 
In  Watkins  v.  Brlzendine,  111  Ga.  458,  86  S. 
E.  807 :  "A  motion  to  reinstate  a  case,  made 
after  the  expiration  of  the  term  at  which 
the  order  of  dismissal  was  entered,  stands, 
as  to  excuses  for  delay,  upon  the  same  foot- 
ing as  an  'extraordinary  motion*  for  a  new 
trial."  It  does  not  appear  in  the  present 
case  that  any  sufficient  excuses  were  offered 
by  the  plaintiff  for  its  failure  to  amend  with- 
in the  30  days,  so  as  to  make  it  the  duty  of 
the  court  to  reopen  the  case  and  allow  an 
amendment  after  the  expiration  of  such  thir- 
ty days.  No  good  reason,  if  any  at  all,  was 
shown  why  the  case  should  have  been  re- 
opened and  plaintiff  allowed  to  amend.  The 
court  committed  no  error  in  refusing  to  re- 
open the  case  and  allow  the  plaintiff  to 
amend. 

8.  When  the  order  of  November  16th  was 
passed,  that  the  petition  be  dismissed  unless 
the  plaintiff  amended  within  30  days,  the 
plaintiff  ought  to  have  accepted  or  excepted, 
but  it  did  neither.  It  did  not  accept  the 
terms  of  the  order  by  offering  an  amendment 
within  30  days,  nor  did  it  except  by  filing 
exceptions  within  the  time  required.  The 
order  merely  gave  the  plaintiff  the  privilege 
to  amend  to  prevent  dismissal.  If  the  plain- 
tiff had  submitted  to  the  order  requiring  an 
amendment  and  amended  its  petition  to  con- 
form thereto,  it  could  not  be  heard  thereaft- 
er to  say  that  an  amendment  was  not  neces- 
sary. Glover  v.  Savannah,  etc..  By.  Co.,  107 
Ga.  84,  82  S.  B.  876 ;  Atlantic  Coast  Line  By. 
Co.  V.  Hart  Lum.  Co.,  2  Ga.  App.  88,  58  S. 
B.  816.  The  plaintiff  in  its  exceptions  pen- 
dente lite  did  not  except  to  anything  that 
happened  during  the  December  term  of  the 
court,  but  excepted  to  the  order  of  November 


16th,  passed  during  the  October  term.  Un- 
der the  facts  of  this  case,  this  order  was  a 
final  order,  and  no  exceptions  pendente  lite 
could  be  filed  thereto.  In  Harris  v.  Gano, 
117  Ga.  934,  936,  44  S.  E.  11,  12,  it  was  said 
that  "no  judgment  or  decree  under  our  sys- 
tem can  be  said  to  be  final  until  the  time  pre- 
scribed by  law  for  setting  aside  the  same  by 
motion  for  a  new  trial  or  writ  of  error  has 
expired."  If,  under  the  principle  announc- 
ed in  this  decision,  a  judgment  sustaining  a 
demurrer  and  dismissing  a  Qase  is  not  final 
relatively  to  the  right  to  file  exceptions  p«[i- 
dente  lite  until  the  time  expires  within  which 
a  motion  to  reinstate  can  be  filed,  it  is  a  suf- 
ficient reply  to  say  that  no  motion  to  rein- 
state was  made  during  any  term  at  which 
the  case  was  dismissed.  A  judgment  could 
not  be  said  not  to  be  final  relatively  to  the 
right  to  file  exceptions  pendente  lite  until  the 
time  expires  to  file  a  motion  to  reinstate  at  a 
term  other  than  the  term  of  the  final  judg- 
ment, which  would  stand  in  a  similar  sit- 
uation to  that  of  an  extraordinary  motion 
for  a  new  trial.  The  bill  of  exceptions  bring- 
ing the  case  to  this  court  was  certified  on 
the  26th  of  March,  1908.  It  does  not  appear 
when  it  was  presented,  but  in  it  the  order  of 
February  15,  1908,  refusing  to  reopen  the 
case  and  allow  the  plaintiff  to  amend  was 
assigned  as  error,  and  the  bill  of  exceptions 
bringing  the  case  to  this  court  must  have 
been  presented  after  this  date,  which  was  too 
late  to  assign  error  on  the  order  of  Novem- 
ber 16,  1907,  passed  during  the  October  term, 
1907,  which  adjourned  on  November  28,  1907. 
As  hereinbefore  stated,  the  court  commit- 
ted no  error  in  its  judgment  refusing  to  re- 
open the  case  and  allow  the  plaintiff  to 
amend  after  the  expiration  of  the  30  days 
provided  for  in  the  order  of  November  16^ 
1907;  and  such  judgment  is  affirmed. 


(6  Oft.  App.  tVSi 
ATPLANTA,  B.  ft  A.  B.  CO.  v.  N.  EMANUEL 
ft  CO.    (No.  1,664.) 

(Court  of  Appeals  of  Georgia.    June  16,  1909.) 

Gabbdebs  (8  177*)— Loss  of  Fbeioht—Fah,- 
UBS  OF  Defendant's  Agent  to  Delivxb. 
No  error  of  law  appears,  and  under  the 

agreed  statement  of  the  facts  the  finding  of  the 

court  for  the  plaintiffs  was  demanded. 
[Ed.    Note.— For   other   cases,    see    (Carriers, 

CJent  Dig.  Si  775-«)3;  Dec  Dig.  t  177.*] 
(Syllabus  by  the  Court) 

Error  from  C!lty  Court  of  Brunswick ;  D. 
W.  Krauss,  Judge. 

Action  by  N.  Emanuel  ft  Oow  against  the 
Atlanta,  Birmingham  ft  Atlantic  Bailroad 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

C^ovatt  ft  Whitfield  and  Bosser  ft  Bran* 
don,  for  plaintiff  in  error.  Twitty  ft  Beese, 
for  defendants  in  error. 
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HILL,  C.  J.  Emanuel  &  Go.  broiigbt  suit 
)igalDst  the  Atlanta,  Birmingham  &  Atlantic 
Itailroad  Company  and  the  Atlantic  Coast 
Line  Railroad  Company  to  recover  the  value 
of  one  car  load  of  cross-ties.  By  an  amend- 
ment the  Atlantic  Coast  Line  Railroad  Com- 
pany was  stricken  as  a  defendant,  and  the 
case  left  pending  against  the  Atlanta,  Bir- 
mingham &  Atlantic  Railroad  Company.  The 
defendant  filed  a  demurrer,  which  was  over- 
ruled, and  the  case  proceeded  to  trial  before 
the  judge  without  the  intervention  of  a  jury 
on  an  agreed  statement  of  facts.  The  court 
rendered  a  judgment  in  favor  of  the  plain- 
tiffs, and  the  defendant  excepted  to  both 
rulings. 

It  is  not  necessary  to  consider  the  excep- 
tion to  the  judgment  overruling  its  demurrer, 
for.  If  the  agreed  statement  of  facts  did  not 
authorize  a  recovery  against  the  defendant, 
the  assignment  of  error  to  the  final  judgment 
win  have  to  be  sustained,  and  that  judgment 
set  aside.  From  the  agreed  statement  of  the 
facts  the  following  appears:  The  defend- 
ant received  the  car  of  ties  referred  to  in  the 
plaintiffs'  declaration  at  Thalman,  Ga.,  on 
or  about  April  16,  1907,  for  transportation 
and  delivery  to  the  plaintiffs  at  Brunswick, 
Ga.,  and  transported  the  car  to  Brunswick, 
Ga.,  and  on  April  23,  1907,  delivered  it  to  the 
Atlantic  Coast  Line  Railroad  Company,  with 
instructions  to  deliver  it  to  the  plaintiffs 
at  their  docks  in  Brunswick.  The  shipment 
originated  at  Bladen,  In  Glynn  county,  which 
is  a  competitive  point  as  to  Brunswick,  since 
shipments  originating  there  can  be  transport- 
ed and  delivered  to  Brunswick  either  over  the 
Atlantic  Coast  Line  or  over  the  line  of  the 
Seaboard  Air  line  to  Thalman,  and  thence 
from  Thalman  to  Brunswick  over  the  line 
of  the  defendant  The  plaintiffs  have  side- 
track connections  on  their  docks  In  Bruns- 
wick, with  the  Atlantic  Coast  Line,  and  none 
with  the  line  of  defendant,  and  under  instruc- 
tions of  the  plaintiffs  to  defendant,  unless 
otherwise  ordered,  shipments  of  cross-ties  In 
car  load  lots,  consigned  to  plaintiffs  and 
transported  by  the  defendant,  are  delivered 
to  the  plaintiffs  on  such  side  tracks,  and  such 
delivery  is  made  under  the  following  arrange- 
ment :  Tlie  car  is  delivered  by  the  defendant 
to  the  Atlantic  Coast  Line,  with  Instructions 
to  be  side-switched  or  transferred  from  the 
tracks  of  the  defendant  to  the  docks  of  the 
plaintiffs.  The  freight  on  the  car  is  collect- 
ed from  plaintiffs  by  the  defendant  Whether 
the  shipment  originates  at  a  competitive  or 
noncompetitive  point,  there  is  a  charge  made 
by  the  Atlantic  Coast  Line  for  the  switching 
service,  and  this  is  charged  against  and  paid 
by  the  defendant  to  the  Atlantic  Coast  Line 
Railroad  Company.  The  car  in  question  was 
handled  in  this  manner,  but  was  never  de^ 
livered  to  plaintiffs.  They  paid  the  defend- 
ant the  freight  due  on  said  car,  114.10;  and 
this  was  the  full  amount  due  thereon  by  the 
plaintiffs  for  delivery  on  the  side  tracks  on 
the  docks  of  the  plalntlfb.     The  car  was 


loaded  with  259  cross-ties,  of  the  value  of 
58  cents  each.  Certain  rules  of  the  Railroad 
Commission  are  attached  to  this  agreed 
statement  as  a  part  thereof;  but  this  court 
does  not  consider  them  material  to  the  de- 
cision of  the  questions.  If  so,  they  will  be 
judicially  recognized. 

The  suit  is  one  arising  on  contract,  and  not 
in  tort,  as  contended  by  the  defendant  in 
error.  If  in  tort,  the  judgment  would  have 
to  be  reversed,  as  this  remedy  is  against 
the  actual  wrongdoer;  and  according  to  the 
agreed  facts,  the  car  load  of  cross-ties  was 
lost  by  the  Atlantic  Coast  Line  Railroad 
Company  after  having  been  delivered  to  it  by 
the  defendant.  The  present  action  is  for  a 
breach  of  the  contract  made  by  the  defend- 
ant with  the  plaintiffs  to  transport  the  car 
load  of  cross-ties  from  the  point  of  shipment 
and  "deliver  it  to  the  plaintiffs  at  their  docks 
in  the  city  of  Brunswick."  Treating  the  ac- 
tion as  one  ex  contractu,  the  defendant  sets 
up  two  defenses:  First,  It  contends  that  un- 
der the  facts  the  Atlantic  Coast  Line  Rail- 
road Company  was  the  agent  of  the  plain- 
tiffs, acting  under  direet  authority  to  receive 
and  handle  the  shipment  at  Brunswick,  and 
that  when  the  delivery  was  made  by  the  de- 
fendant to  the  Coast  Line  at  Brunswick  the 
contract  was  fully  performed,  and  it  was  re- 
leased from  any  further  responsibility.  Sec- 
ond, if  the  Coast  Line  was  not  the  agent  of  the 
plaintiffs,  it  was  a  common  carrier  required 
by  law  to  receive  the  carload  of  cross-ties 
from  the  defendant  as  a  connecting  carrier 
and  to  carry  it  to  the  plaintiffs*  docks,  re- 
ceiving therefor  the  compensation  fixed  by 
law,  and  in  no  view  was  the  Coast  Line  the 
agent  of  the  defendant  Either  defense 
would  be  sufficient  in  law,  if  authorized  by 
the  facts.  We  think  neither  conclusion  Is 
supported  by  the  evidence.  The  contract 
made  by  the  defendant  with  the  plaintiffs 
was  to  transport  the  car  of  ties  to  Brunswick, 
and  there  deliver  it  to  the  Atlantic  Coast 
Line  Railroad,  with  Instructions  that  it  be 
swlched  or  transferred  to  the  docks  of  the 
plaintiffs;  and'  it  is  agreed  that  the  car  was 
transported  by  the  defendant  to  Brunswick 
and  there  delivered  by  it  to  the  Atlantic. 
Coast  Line  Railroad,  "with  instructions  to 
deliver  it  to  the  plaintiff^  at  their  docks  4i 
the  city  of  Brunswick."  The  instructions  to 
deliver  were  given  by  the  defendant  to  the 
Coast  Line  Railroad,  for  it  had  undwtaken, 
not  only  to  transport  the  ties  to  Brunswick, 
but  to  deliver  them  to  the  plaintiffs  at  their 
docks.  The  freight  from  point  of  shipment 
to  point  of  delivery  was  paid  to  the  defend- 
ant by  the  plaintiffs,  and  the  defendant  paid 
the  Atlantic  Coast  Line  Railroad  its  charges 
for  hauling  the  freight  from  its  tracks  to 
the  docks  of  the  plaintiffs.  The  plaintiffs 
had  no  contractual  relations  whatever  with 
the  Atlantic  Coast  Line.  Their  contract  was 
solidly  with  the  defendant,  and  the  latter  em- 
ployed the  Atlantic  Coast  Line  In  order  to 
complete  its  contract  with  plaintiffs  to  dettv- 
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ep  "on  their  docks.**  The  contract  to  de- 
liver the  ties  to  the  plaintiffs  "on  their 
docks*'  was  as  plainly  the  duty  of  the  de- 
fendant as  the  contract  to  transport  from 
the  receiving  point  to  Brunswick. 

That  the  foregoing  conclusion  is  correct 
is  further  emphasized  by  the  fact  that  the 
shipment  was  made  from  a  competitive  point 
It  might  have  been  transported  by  the  At- 
lantic Coast  Line,  and  delivered  to  the  plain- 
tiffs on  their  docks  at  Brunswick,  without 
any  transfer  or  switching  service  at  Bruns- 
wick. In  order  to  successfully  compete  with 
the  Atlantic  Coast  Line,  the  defendant  would 
necessarily  have  been  compelled  to  transport 
and  deliver  to  the  plaintiffs  without  impos- 
ing upon  them  the  burden  of  transferring 
the  car  from  its  traclis  to  their  side  tracks 
on  their  docks.  This  is  the  reason  why  the 
defendant  charged  and  collected  the  full 
amount  of  the  freight  from  the  point  of  ship- 
ment to  the  place  of  delivery  on  the  side 
tracks  on  the  plaintiffs*  docks.  The  Atlantic 
Coast  Line,  under  the  facts,  was  neither  the 
agent  of  the  plaintiffs,  nor  was  it  a  connect- 
ing carrier.  It  was  simply  performing  a 
switching  or  transfer  service  for  the  defend- 
ant, acting  under  Instructions  given  to  it 
by  the  defendant,  and  paid  for  such  service 
by  the  defendant  W.  &  A.  R.  Co.  ▼.  Ex- 
position Mills,  81  Ga.  622,  7  S.  E.  916,  2  L. 
R.  A.  102;  Dixon  v.  Central  of  Ga.  Ry.  Co., 
110  Ga.  173,  35  S.  B.  369.  The  evidence  de- 
manded the  finding  of  the  court 

Judgment  affirmed. 


(6  Gku  App.  S21) 

SASSER  ▼.  PIERCE.    (No.  1.745.) 

(Conrt  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  Exchange  op  Pbopebtt  (t  11*)  —  Hobss 
Tbade— Rbscission. 

Only  actual  fraud  authorises  the  ex  parte 
rescission  of  a  horse  swap. 

[Ed.  Note.— For  other  cases,  see  E^xchange  of 
Property,  Dec  Dig.  i  ll.*l 

2.  Appeai.  and  Erbob  (i  807*)  —  Dismissal 
fob  Lack  of  Prosecution  —  Rxinstatb- 

MBNT. 

Where  a  case  pending  in  this  court  is  as- 
signed to  the  calendar  for  argument,  and  coun- 
sel receive  the  notice  provided  by  rule  20  (57  S. 
E.  xli).  and  fall  to  prosecute,  it  will  be  dismiss- 
ed, ana  will  not  be  reinstated,  except  for  provi- 
dential cause.  However,  the  court  may  in  its 
discretion  reinstate  daring  the  same  term  a  case 
which  upon  its  call  on  the  calendar  has  been 
dismissea  for  want  of  prosecution,  if  it  appear 
that  the  failure  to  prosecute  was  due  to  no  fault 
of  counsel,  but  to  the  fact  that  the  notice  was 
not  sent,  or  was  lost  in  the  mails. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dif.  ^^  3177-3188;  Dec.  Dig.  S 
807.*1 

(Syllabus  hj  the  Court) 

Error  from  City  Court  of  Ifmen;   R.  P. 
Jones.  Judge. 
Trover   by   J.    B.    Pierce   against   Frank 


Sasser.    Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

G.  C.  Dekle  and  Hill  &  Anderson,  for  plain- 
tiff in  error.  Jos.  Law  and  Jas.  A.  Dixon, 
for  defendant  In  error. 

POWELIi,  J.  This  is  a  horse-swapping 
case.  It  seems  an  anomaly  that  transactions 
so  essentially  sui  generis  should  be  subject 
to  the  ordinary  law  of  the  land  and  the  com- 
mon rules  of  Jurisprudence;  but  we  suppose 
they  are.  Pierce,  the  plaintiff,  had  a  black 
mare  mule,  about  five  years  old,  named  Nel- 
lie. Sasser,  the  defendant,  also  had  a  mule; 
A  trade  was  proposed.  Pierce  said  his  mule 
was  a  little  wild,  and  that  he  would  like  to 
trade  for  something  that  suited  him  better. 
Sasser  said  his  mule  was  lame  in  her  fnxit 
foot,  and  a  little  old,  and  that  he  would  like 
to  trade  for  something  younger.  Sasser  of- 
fered his  mule  and  $15  "to  boot."  Pierce 
made  a  counter  proposition  of  $25  to  boot 
Pierce  went  out  to  where  the  Sasser  mule 
was  hitched  to  the  buggy  and  examined  the 
lame  foot.  Sasser  said  that  he  thought  the 
trouble  with  the  foot  was  '*sand  gravel," 
and  that  if  the  mule  were  shod  she  would  get 
all  right  Finally  they  agreed  to  •*split  the 
difference,**  and  Sasser  gave  his  mule  and 
$20  "to  boot"  for  the  Pierce  mule.  After 
the  trade  was  consummated,  and  the  Pierce 
mule  was  being  hitched  to  the  buggy.  Pierce 
"let  the  cat  out  of  the  bag"  by  telling  old 
man  Sasser  (who  was  along  with  the  party, 
and  whom  the  witness  spoke  of  as  "grand- 
pa") not  to  get  In  the  buggy,  for  "that  mule 
begins  to  climb  oaks,  and  limbs  begin  to  fall ; 
you  watch  her  climb  the  oaks  and  dodge 
the  limbs."  But  "he  who  laughs  last  laughs 
best"  Pierce's  self-congratulation  proved 
short-lived.  He  took  the  Sasser  mule  out 
for  a  drive  next  day,  and  socm  persuaded 
himself  that  he  had  been  swindled.  It  was 
not  long  until  he  was  at  Sasser's  place  de- 
siring to  "rue  back."  He  tendered  Sasser  the 
mule  he  had  obtained  In  the  swap,  and  de- 
manded Nellie  in  return.  So  far  as  the  rec- 
ord shows  he  did  not  tender  the  $20  which 
had  been  paid  hiUL  Sasser  being,  very  w^l 
satisfied  with  Nellie,  even  if  she  was  a  little 
wild,  refused  to  rescind.  Pierce  sued  in  tro- 
ver for  the  recovery  of  Nellie  and  her  hire. 
At  the  trial  the  foregoing  facts  appeared 
substantially  without  contradiction  and  with- 
out confiict  between  the  witnesses.  Pierce 
freely  admitted  that  he  had  been  informed 
that  the  mule  was  lame  before  he  traded. 
He  testified  that  Sasser  had  told  him  of  tlila 
ftict,  but  had  stated  that  he  thou^t  It  wma 
"sand  gravel,"  and  that  shoeing  would  core 
it  He  was  not  able  to  say,  at  the  time  of  the 
trial,  what  the  trouble  was;  but  he  tiKMHilit 
she  was  "stove  up  and  swinnied.**  He  had 
not  had  her  shod.  The  Jury  found  In  fa- 
vor of  Pierce;    and  Sasser  is  here  aUegiiis 
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that  the  verdict  I0  contrary  to  law  and  with- 
out evidence  to  support  it. 

It  may  be  that,  purely  as  a  matter  of  fact, 
the  conclusion  of  the  jury  is  Just  or  in  a  cer- 
tain sense  right,  and  we  concede  that  they 
know  far  more  as  to  matters  of  fact  than  we 
do;  but  as  a  matter  of  law  (and,  since  the 
parties  have  appealed  to  the  law,  they  must 
abide  the  rules)  the  verdict  is  wrong.  "The 
right  to  rescind  for  fraud  in  a  horse  swap 
exists  only  when  actual  fraud  has  been  com- 
mitted. Rescission,  where  a  right  to  rescind 
is  not  expressly  reserved,  cannot  be  had  for 
constructive  fraud,  or  merely  on  account  of 
(a  breach  of]  warranty,  express  or  implied." 
Bamett  v.  Speir,  dS  Ga.  762,  21  S.  E.  168. 
The  misrepresentation  must  relate  to  some- 
thing already  existent,  as  to  wlilch  one  party 
lies  to  the  other.  A  false  opinion  given  by 
the  alleged  offending  party  as  to  what  will 
result  in  future  from  known  conditions  is 
not  sufficient  Fudge  v.  Kelly,  4  Ga.  App. 
630,  62  S.  E.  96.  The  plaintiff  traded  with 
his  eyes  open.  He  saw  the  mule  was  lame, 
and  examined  her  foot.  If  he  was  swindled 
under  such  circumstances,  his  case  falls 
Within  the  province  of  a  legal  maxim  known 
to  the  law  for  more  than  600  years  (see  Pol- 
lock &  Maitland,  History  of  English  Law, 
19^:  ••Volenti  non  fit  Injuria."  Compare 
Wylly  V.  Gazan,  69  Ga.  517.  As  Justice 
Hall  said  of  the  complainant  In  that  case: 
**He  took  his  course  upon  reasons  that  sat- 
isfied him  of  its  propriety,  and  the  conse- 
quences of  his  'masterly  Inactivity'  should 
not  be  visited  upon  others."  Besides,  it  does 
not  appear  that  Pierce  offered  back  the  $20. 
•'Restitution  before  absolution  is  as  sound 
In  law  as  in  theology ;  and  that  doctrine  pre- 
vents an  ex  parte  rescission  by  the  plaintiff 
without  restoring  the  defendant  to  his  orig- 
inal situation."  Summerall  v.  Graham,  62 
Ga.  731. 

2.  This  case  was  placed  upon  the  calendar 
for  April  16th,  and  upon  its  call  at  that  time 
it  was  dismissed  for  want  of  prosecution. 
On  April  26th  counsel  for  the  plaintiff  in  er- 
ror moved  to  reinstate,  and  made  It  appear 
to  the  court  that,  though  counsel  had  signed 
the  bill  of  exceptions  by  name  and  post  of- 
fice address,  as  required  by  rule  8  ^7  &  E. 
X),  the  notice  required  by  rule  20  (57  8.  B. 
vli)  had  not  reached  them.  After  investi- 
gating the  matter,  the  court  became  of  the 
opinion  that  the  failure  to  prosecute  was  not 
due  to  fault  of  the  plaintiff  in  error  or  his 
oounsel,  and  we  therefore  ordered  the  case 
reinstated.  If  a  case  is  regularly  assigned, 
and  counsel  are  duly  notified,  and  the  case 
is  dismissed  for  lack  of  prosecution,  it  will 
not  be  reinstated,  except  for  providential 
cause.  See  rule  22  ^7  &  IL  xii).  But  the 
case  at  bar  is  different 

Judgment  reversed. 


(6  Qa.  App.  33«) 
SESSIONS  V.  STATB.    (No.  1,857.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  Intoxicating  Liquobb  (i  236*)— Lllsgal 
Sali>— Evidence. 

The  evidence  supports  the  verdict. 
[Ed.  Note.~For  other  cases,  see  Intoxicating 
laquon.  Cent.  Dig.  §  300 ;   Dec.  Dig.  i  236.*] 

2.  Witnesses  (t  402*)  —  Imfbaohinq  Own 

WlTNE8iS. 

The  rule  forbidding  a  party  to  impeach  hia 
own  witness  does  not  prevent  that  partv  from 
proving  a  state  of  facts  inconsistent  with  the 
testimonv  of  a  witness  who  has  testified  on  his 
side  of  the  case. 

[Ed.  Note.-~For  other  cases,  see  Witnesses, 
Cent.  Dig.  t  1268;   Dec  Dig.  |  402.*] 

3.  Intoxicating  Liquors  (j  169*)— Illegal 
Sale— Persons  Liable— MinnLEACEN. 

The  middleman  in  an  illegal  sale  of  intox- 
icating liquor,  to  be  free  from  criminal  responsi- 
bility, must  act  solely  as  agent  of  the  buyer. 
If  he  induces  the  transaction,  or  if  he  acts  as 
agent  for  both  parties,  or  if  he  has  a  profit  from 
the  transaction,  he  is  guilty  of  violating  the 
law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  188;  Dec  Dig.  |  169.*] 

(SyUabus  by  the  Court) 

Error  from  City  Court  of  Statesboro;  J.  F. 
Brannen,  Judge. 

L.  J.  Sessions  was  convicted  of  an  illegal 
sale  of  liqnor,  and  brings  error.    Affirmed. 

Anderson  &  Speer,  for  plalntlfl  in  error. 
Fred  T.  Lanier,  Sol.,  for  the  State. 

POWELL,  J.  The  defendant  was  convict- 
ed of  the  illegal  sale  of  liquor.  He  approach- 
ed two  gentlemen  by  the  names  of  Smith  and 
Oglesby,  and  told  them  he  could  get  them 
some  liquor  at  11.26  per  quart  They  gave 
him  the  money,  and  he  went  off  and  returned. 
It  Is  plain  from  the  evidence  that  he  never 
delivered  any  liquor  to  Oglesby.  As  to  wheth- 
er he  made  a  delivery  to  Smith  the  testimony 
is  conflicting.  Smith  himself  testified  that 
the  defendant  did  not  deliver  it  to  him.  It 
was  proved,  however,  that  he  and  the  defend- 
ant went  behind  a  door  In  a  store,  and  that 
the  defendant  surreptitiously  passed  him 
something  which  he  hid  under  his  coat  One 
witness  stated  that  he  could  not  see  both 
parties;  that  he  saw  the  defendant's  hand 
go  out,  and  there  was  a  pint  of  whisky  In  it; 
that  he  did  not  see  Smith  take  hold  of  the 
package,  hut  the  defendant's  hand  came  back 
empty.  Another  witness  testifled  that  he 
could  not  see  what  was  in  the  package,  but 
that  Smith  received  it  and  put  it  under  his 
coat  Smith  him«eU  saya  that  the  defend- 
ant handed  him  no  package— that  he  only 
returned  him  the  money.  The  defendant 
made  a  statement  soon  after  his  arrest,  ap- 
parently freely  and  voluntarily,  that  he  had 
delivered  the  whlaky  to  Smith.  He  makes 
the  further  point  that  he  was  merely  the 
agent  for  the  purchaser,  and  cannot  be  con- 
victed because  he  disclosed  the  person  from 
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whom  be  purchased  the  whisky— one  Love. 
The  latter,  howeyer,  was  swom  as  a  witness, 
and  testified  that  the  defendant's  statement 
In  this  respect  was  untrue.  The  court  allow- 
ed different  witnesses  for  the  state  to  testi- 
fy as  to  contradictory  statements  made  by 
the  defendant  as  to  whether  he  had  got  the 
whisky  from  Love  or  not;  and  to  this  ex- 
ception Is  taken.  There  Is  also  an  excep- 
tion to  the  refusal  of  the  court  to  allow 
counsel  to  ask  a  question,  but  it  nowhere  ap- 
pears what  answer  he  anticipated,  and  there- 
fore the  exception  is  not  well  taken.  Excep- 
tion Is  also  taken  to  the  following  charge 
to  the  Jury:  "If  the  defendant  bought  whisky 
from  some  one  for  the  buyer,  and  the  defend- 
ant acted  wholly  as  the  agent  for  the  buyer 
at  the  instance  and  request  of  the  buyer,  he 
would  not  be  guilty  of  selling  liquor,  and  you 
so  find  him  in  this  case."  This  instruction  is 
said  to  be  erroneous,  in  that  it  Is  so  quail- 
fled  as  to  hold  the  defendant  liable  if  he  act- 
ed as  agent  both  for  the  buyer  and  the  seller. 

1.  The  evidence  Is  sufficient  to  authorize 
the  conviction.  The  Jury  were  authorized  to 
find  that  the  defendant  In  the  transaction 
was  not  merely  agent  for  the  buyer,  actlug 
without  benefit  or  consideration  to  himself, 
but  that  he  was  either  the  actual  seller  or 
was  agent  for  the  seller.  White  v.  State,  93 
Ga.  51,  19  S.  B.  49.  On  the  question  of  deliv- 
ery the  admission  of  the  defendant,  coupled 
with  the  corroborating  circumstances  appear- 
ing in  the  proof,  was  sufficient  to  make  out 
this  element  of  the  offense.  Douglas  v.  State, 
6  Ga.  App. ,  64  S.  B.  490. 

2.  Even  to  allow  a  party  to  disprove  facts 
testified  to  by  his  own  witness  is  not  a  vio- 
lation of  the  rule  which  prohibits  a  party 
from  impeaching  his  own  witness  unless  he 
has  been  entrapped.  Much  less  so  Is  it  a  vio- 
lation of  this  rule  to  allow  the  state  to  prove 
that  the  defendant  made  different  statements 
of  the  transaction  to  different  witnesses. 
Hence  the  objection  to  allowing  testimony  of 
this  nature  was  not  well  taken. 

3.  The  instruction  excepted  to  is  not  er- 
roneous. The  middleman  in  an  Illegal  sale 
of  liquor  to  be  Immune  from  liability  must 
act  wholly  as  the  agent  of  the  purchaser.  If 
he  Induces  the  sale,  or  If  he  Is  acting  for  the 
seller  in  any  wise,  he  cannot  relieve  himself 
from  responsibility  by  getting  the  purchaser 
to  create  him  his  agent  also. 

Judgment  affirmed. 

(6  Gil  App.  806)  

SHAW  V.  MAYOR,  BTTO.,  Or  OITT  OP 
BIACON.    (No.  1,630.) 

(Court  of  Appeals  of  Greorgia.    June  15,  1999.) 

Municipal  Oobpoeations  (|  816*)— Obstbuo- 
noNS  IN  Steext— AonoNS  Against  Citt— 

PETmON. 

The  allegations  of  the  petition  clearly  show- 
ing that  the  negligenoe  charged  against  the  de- 
fendant was  not  the  main,  contrdlling,  prepon- 


derating, or  proximate  cause  of  his  Injury,  Ihe 
court  did  right  in  sustaining  a  demurrer  and 
dismissing  the  petition. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent.  Dig.  ^  1711;    Dec.  Dig.  § 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Rotot 
Hodges,  Judge. 

Action  by  J,  H.  Shaw  against  the  Msiyor 
and  Council  of  the  City  of  Macon.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Affirmed. 

L.  D.  Moore,  for  plaintiff  in  error.  C  H. 
Hall,  Jr.,  for  d^endant  in  error. 

HIIiL,  0.  J.  Shaw  sued  the  mayor  and 
council  of  the  city  of  Macon  to  recover  dam- 
ages for  personal  injuries.  A  demurrer  was 
filed  by  the  city,  which  the  court  sustained, 
and  this  judgment  is  the  error  assigned. 

The  allegations  of  the  petition,  briefly  stat- 
ed, make  the  following  case:  On  the  day  of 
plaintlflTs  Injury  he  was  riding  a  bicycle  on 
Main  street.  When  he  was  opposite  the 
warehouse  or  place  of  business  of  A.  T. 
Small,  he  found  that  two-thirds  of  the  entire 
width  of  the  street  was  blocked  by  farm 
wagons  and  by  bales  of  cotton  placed  there 
by  Small,  leaving  only  a  narrow  driveway, 
barely  sufficient  for  two  ordinary  vehicles 
to  pass  on  the  street  There  was  no  other 
way  for  him  to  go  to  his  destination  than 
to  proceed  down  Main  street,  and  he  was 
compelled  to  ride  through  the  narrow  space 
left  between  the  cotton  and  wagons.  Soon 
after  he  entered  the  north  end  of  the  street 
he  saw  "W.  M.  Guerry  enter  the  south  end, 
driving  a  horse  hitched  to  a  buggy,  traveling 
in  a  fast  trot;  and,  immediately  upon  ob- 
serving Guerry  approaching  him,  he  stop- 
ped his  wheel,  drew  himself  close  against 
the  cotton,  and  caught  hold  upon  the  cotton 
with  his  left  hand,  intending  to  pall  himself 
up  against  the  cotton,  so  as  to  escape  a 
collision  with  the  horse  and  buggy,  and  be- 
fore he  had  time  to  climb  to  the  top  of  the 
bales  of  cotton  the  horse  and  buggy  reached 
him,  and  the  small  end  of  one  of  the  buggy 
shafts  struck  his  right  arm,  and  he  receiv- 
ed the  Injuries  for  which  he  brings  suit  He 
charges  that  the  defendant  city  caused  his 
injury  by  reason  of  the  fact  that  it  had 
permitted  the  bales  of  cotton  to  be  stacked 
in  and  upon  the  street,  and  allowed  the 
street  to  be  blocked  and  obstructed  for  weeks 
and  months  prior  thereto,  and  neglected  to 
require  this  obstruction  removed  from  the 
street,  and  that  the  obstruction  constituted  a 
public  nuisance,  for  the  maintenance  of 
which  the  defendant  was  responsible. 

The  demurrer  attacked  the  petition  on  the 
grounds:  (1)  l%e  allegations  showed  that 
the  negligence  alleged  against  the  defend- 
ant was  not  the  proximate  cause  of  the  plain- 
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tUTs  Injury.  (2)  Under  the  allegations  of 
the  petition,  the  direct  and  immediate  cause 
of  the  injury  was  the  collision  of  the  plain- 
tiff with  the  boggy  driyen  by  Guerry,  in 
which  collision  the  defendant  is  not  charged 
with  having  any  part  (8)  The  allegations 
show  that  the  injuries  received  by  the  plain- 
tiff were  not  the  natural  and  probable  con- 
sequences of  the  negligence  charged  against 
the  defendant 

We  think  the  demurrer  was  properly  sus- 
tained. It  seems  clear  from  the  allegations 
of  the  petition  that  the  negligence  charged 
against  the  defendant  was  not  the  proximate 
cause  of  the  plaintifTs  injury,  but  that  the 
proximate  cause  of  his  injury  was  the  act 
of  the  driver  of  the  buggy.  No  inflexible 
rule  of  law  can  be  laid  down  for  determin- 
ing what  would  be  the  proximate  cause  *of 
an  Injury.  The  question  must  be  resolved  by 
the  facts  of  each  particular  case.  It  may 
be  stated  generally  that  the  negligence  upon 
which  a  recovery  can  be  predicated  must  be 
the  chief,  preponderating,  and  proximate 
cause  of  the  injury.  The  doctrine  is  so  fully 
covered  and  well  settled  by  both  the  stat- 
ute law  of  this  state  and  the  repeated  rul- 
ings of  this  court  and  the  Supreme  Court 
that  any  elaboration  is  deemed  profitless. 
av.  Code  1895,  iS  8911,  3912,  3913;  Piatt  v. 
Southern  Photo  Co.,  4  Ga.  App.  159,  60  S.  E. 
1088;  Southern  Ry.  Co.  v.  Tankersley,  3  Ga. 
App.  548,  60  S.  B.  297;  Vinson  v.  Willingham 
Mills,  2  Ga.  App.  63,  68  S.  B.  413;  South- 
em  Ry.  Co.  v.  Flynt,  2  Ga.  App.  162,  68  S.  B. 
874;  Shields  v.  Ga.  Ry.  &  Electric  Co.,  1  Ga. 
App.  174,  67  S.  E.  980;  Brown  v.  City  of 
Atlanta,  66  Ga.  71;  Rucker  v.  Athens  Mfg. 
Co.,  64  Ga.  84;  Mayor  and  Council  of  Macon 
V.  Dykes,  108  Ga.  847,  81  S.  A  443,  and  ci- 
tations. 

Judgment  affirmed. 


(6  Ga.  App.  299) 

BOOTH  V.  I.  H.  BROOKB  ft  00.  (No.  1,601.) 

(Gonrt  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  Gabnishmxnt  (i  218*)  —  Claim  or  Thibd 
Pabtt— Pbocedubb. 

In  a  ganiishment  proceeding,  if  the  gar- 
nishee files  an  answer  admitting  indebtedness  to 
the  defendant,  a  claimant  thereto  under  Civ. 
Code  1895.  §  4720,  cannot  legally  obtain  judg- 
ment in  his  favor  withont  filing  a  traverse  to 
the  answer  of  the  garnishee. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  I  406;   Dec  Dig.  t  213.*] 

2.  Gabnishuxnt  (i  200*>-<3LAnc8  OF  Thibd 
Pabtt. 

No  claim  to  the  fund  impounded  by  a  gar- 
nishment can  be  entertained  under  Civ.  Code 
1895,  i  4720,  after  there  has  been  final  Judg- 
ment in  favor  of  the  plain tilT  against  the  gar- 
nishee. 

[Bd.  Note.— For  other  cases,  see  GamishmenL 
Cent.  Dig.  i  401 ;  Dec.  Dig.  I  209.*] 

(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  O.  D.  Booth  against  I.  H. 
Brooke  &  Co.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

S.  D.  Johnson,  for  plaintiff  in  error.  Robt 
P.  Jonesi  for  defendants  in  error. 

POWELL,  J.  Booth  sued  Lyon  to  the  De- 
cember, 1906,  term  of  one  of  the  justice's 
courts  in  Atlanta,  and  thereupon  caused 
summons  of  garnishment  to  issue  to  Jones, 
requiring  him  to  answer  whether  he  was  in- 
debted to  Lyon.  On  January  14,  1907,  judg- 
ment was  rendered  in  the  principal  action  in 
favor  of  Booth  against  I^yon.  On  January 
21st  Jones  answered  the  summons  of  garnish- 
ment under  oath,  stating  tiiat  he  owed  Lyon, 
at  the  date  of  tlie  service  of  the  summons 
of  garnishment,  a  sum  in  excess  of  that  re- 
covered by  Booth  against  Lyon  in  the  princi- 
pal suit  On  January  26th  Brooke  &  Co. 
filed  what  purported  to  be  a  claim  to  the 
fund,  reciting  that  the  indebtedness  of  Lyon 
against  Jones,  which  consisted  of  an  open 
account,  tiad  been  transferred  to  them  before 
the  institution  of  the  suit  and  the  service 
of  the  summons  of  garnishment  This  paper, 
however,  hardly  operated  as  a  statutory 
claim  as  it  was  not  accompanied  by  the  dis- 
solving bond  prescribed  by  the  statute.  At 
any  rate,  when  the  matter  came  on  for  hear- 
ing on  February  26th,  they  withdrew  it  No 
traverse  was  filed  to  the  answer  of  the  gar- 
nishee, which,  as  has  been  said  above,  admit- 
ted Indebtedness  to  the  principal  defendant, 
and  on  February  26th  the  magistrate  render- 
ed judgment  in  favor  of  Booth,  the  plaintiff, 
against  Jones,  the  garnishee,  for  the  amount 
of  the  judgment  which  had  been  rendered 
in  the  main  action.  On  February  27th 
Brooke  &  Co.,  withont  moving  to  open  this 
judgment,  filed  a  statutory  claim  in  gamidi- 
ment  and  gave  the  prescribed  bond.  At  the 
March  term  of  the  court  the  plaintiff.  Booth, 
in  writing,  set  up  the  foregoing  facts  and 
moved  that  the  claim  be  stricken.  The  mag- 
istrate overruled  this  motion,  and,  after  bear- 
ing evidence  going  to  show  that  the  account 
of  Lyon  against  Jones  had  been  transferred 
to  Brooke  &  Co.  before  the  garnishment  was 
served,  awarded  the  money  in  controversy  to 
the  claimant  The  plaintiff  took  the  matter 
to  the  superior  court  by  certiorari,  and  there, 
the  foregoing  facts  appearing,  the  certiorari 
was  overruled.  To  this  judgment  the  plain- 
tiff in  error  excepts. 

1.  Even  if  we  should  hold  that  the  dalm- 
ants  had  the  right  to  intervene  after  the 
plaintiff  had  obtained  final  judgment  against 
the  garnishee,  we  should  have  to  reverse  the 
judgment,  because,  the  answer  having  ad- 
mitted an  indebtedness  from  the  garnishee 
to  the  defendant,  the  claimants  could  not 
legally  have  secured  a  judgment  In  their 
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favor  upon  their  claim  without  traversing 
that  answer.  Gordon  v.  Wilson,  99  Ga.  354 
(1),  27  S.  E.  762;  Small  v.  Mendel,  96  Ga. 
532,  23  S.  E.  834 ;  Davis  v.  Pringle,  108  Ga. 
93,  33  S.  E.  815. 

2.  But  we  think  that  the  claim  came  too 
late.  Final  judgment  had  been  rendered 
against  the  garnishee.  There  was  no  gar- 
nishment to  be  dissolved  by  the  filing  of 
the  claim;  and  it  is  for  this  that  the  stat- 
ute (Civ.  Code  1895,  §  4720)  provides.  That 
proceeding  was  at  an  end.  If  what  the 
claimants  did  in  the  first  instance  and  before 
the  Judgment  was  rendered  was  not  sufficient 
to  bind  them  by  that  adjudication  (and  that 
question,  not  being  before  us,  is  not  decided), 
their  right  of  action  thenceforth  was  by 
suit  against  Jones,  the  garnishee.  Ruther- 
ford V.  Fullerton,  89  Ga.  354,  15  S.  E.  471  (2) 
If  Jones  owed  the  indebtedness  to  Brooke  & 
Co.,  and  not  to  Lyon,  it  was  his  duty  so  to 
answer;  if  he  did  not  know  to  whom  the 
(leht  was  owing,  he  should  have  answered 
accordingly,  under  Civ.  Code  1895,  §  4727. 
Since  he  did  neither  of  these  things  the 
court  properly  awarded  Judgment  against 
him;  and  that  Judgment  conclusively  estab- 
lished the  fact  thenceforth  that  Jones  did 
owe  Lyon  a  debt  in  the  sum  admitted  and 
that  the  same  was  subject  to  the  garnish- 
ment, irrespective  of  whether  he  was  also  li- 
able to  Brooke  &  Co.  ifor  the  same  amount 
Rutherford  v.  Fullerton,  supra.  See,  gener- 
ally on  this  subject  20  Cyc.  1097,  1080,  1131, 
1133,  1149.  The  Judgment  against  the  gar- 
nishee was  conclusive  as  to  every  defense 
which  actually  was  made,  or  which  might 
have  been  made.  Holbrook  v.  Evansville  R, 
Co.,  114  Ga.  1,  3.  39  S.  E.  937. 

Under  Civ.  Code  1895,  §  4724,  the  money 
raised  by  the  process  of  garnishment  is, 
after  final  Judgment,  subject  to  distribution 
among  the  creditors  of  the  main  defendant, 
Just  as  if  it  had  been  raised  by  the  levy  and 
sale  of  his  property  under  execution.  But 
the  would-be  claimant  in  this  case  can  gain 
no  comfort  from  this  section,  nor  from  the 
decisions  which  have  been  rendered  under  it, 
for  he  does  not  claim  to  be  a  creditor  of  the 
defendant,  but  of  the  garnishee. 

Judgment  reversed. 


(6  Ga.  App.  xn) 

BOOZE  V.  NEAL.    (No.  1,476.) 

(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  Sales    (§    162*)— Delivery— Tbansfee   of 

Warehouse  Receipt. 

The  transferee  of  a  warehouse  receipt  for 
cotton  stands  upon  the  same  footing  as  if  a  phys- 
ical transfer  and  delivery  of  the  cotton  itself 
bad  been  made  to  him. 

rE3d.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  383;   Dec.  Dig.  S  162.*] 


2.  Execution  (§  179*)  —  Lien  —  Claim  or 

TuiRD  Party. 

Where  a  creditor,  whose  debt  is  secured  by 
a  mortgage,  in  satisfaction  of  that  debt  takes  a 
transfer  of  the  title  to  the  property  mortgaged, 
such  a  transfer  is  not  effectual  to  vest  in  him  a 
title  which  would  prevail  on  the  trial  of  a  claim 
afterwards  filed  by  such  creditor  to  prevent  the 
sale  of  the  property  under  an  execution  issued 
upon  a  judgment,  the  lien  of  which  is  junior  to 
the  mortgage,  provided  that  the  judgment  was 
properly  entered  on  the  general  execution  docket 
prior  to  the  date  of  the  transfer  of  the  title  of 
the  property  to  the  claimant. 

[Ed.  Note. — Foe  other  cases,  see  Execution, 
Dec.  Dig.  §  179.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  CJounty; 
Harper  Hamilton,  Judge. 

Action  by  J.  W.  Neal,  executrix,  against 
one  Payne.  Judgment  for  Payne  on  le^^  of 
execution.  T.  H.  Booze  filed  a  claim.  Judg- 
ment for  plaintiff  in  execution,  and  defend- 
ant brings  error.    Affirmed. 

Dean  &  Dean,  for  plaintiff  in  error.  W. 
J.  Nunnally,  for  defendant  in  error. 

POWELU  J.  A  common-law  fl.  fa.  In 
favor  of  Mrs.  Neal  against  one  Payne  was 
issued  and  properly  recorded  on  the  gener- 
al execution  docket  on  July  3,  1905,  and  on 
July  8,  1907,  this  fi.  fa.  was  levied  upon  the 
cotton  in  dispute,  to  which  Booze,  the  plain- 
tiff in  error,  filed  a.  statutory  claim.  It  ap- 
pears that  in  1906  one  Pyle  furnished,  or 
claims  to  have  furnished,  Payne  money  with 
which  to  make  a  crop  for  that  year,  and 
took  a  mortgage  to  secure  the, Indebtedness. 
The  claim  of  Booze  is  that  this  mortgage  was 
taken  under  the  act  of  1899  (Laws  Ga.  1899, 
p.  78),  which  provides,  among  other  things, 
"The  lien  of  mortgages  on  crops,  which  mort- 
gages are  given  to  secure  the  payment  of 
debts  for  money,  supplies  and  other  articles 
of  necessity,  including  live  stock,  to  aid  in 
making  and  gathering  such  crops,  shall  be 
superior  to  judgments  of  older  date  than  such 
mortgages.'*  In  the  fall  of  1906  Payne 
brought  the  cotton  in  dispute  to  Pyle  and 
turned  it  over  to  him  in  payment  of  this 
mortgage,  and  Pyle  sold  the  cotton  after- 
wards to  Booze,  the  claimant  So  far  as  ma- 
terial to  the  understanding  of  the  controlling 
points  in  the  case,  this  substantially  states 
the  evidence.  The  court  found  the  prop- 
erty subject  to  Mrs.  NeaFs  fi.  fa.,  and  to  this 
ruling  exception  is  taken. 

1.  In  the  foregoing  statement  we  have 
said  that  Booze  bought  the  cotton  from 
Pyle.  As  a  matter  of  fact  he  bought  the 
warehouse  receipt  representing  the  cotton; 
the  warehouse  receipt  having  been  taken  in 
the  name  of  Pyle.  We  think,  however,  there 
is  no  difference  In  legal  effect  between  these 
two  statements  of  the  transactions,  and  that 
the  claimant's  rights  are  just  what  they 
would  be  If  the  cotton  had  been  physically 
delivered  to  him  instead  of  the  receipt    Un- 
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der  section  2056  of  onr  Civil  Code  of  1896, 
the  transfer  of  warehouse  receipts  and  other 
similar  paper  symbolic  of  property  oper- 
ates to  transfer  the  title  to  the  property 
when  it  is  so  intended;  hut  it  gives  to  the 
holder  of  the  receipt  no  higher  rights  than 
if  the  property  itself  had  been  physically 
transferred,  sold,  or  delivered.  Bank  of 
Sparta  v.  Butts,  4  Ga.  App.  308,  61  S.  E. 
298.  In  no  higher  sense  than  this  is  Booze 
an  innocent  purchaser  or  an  innocent  holder. 
He  stands  in  Pyle's  shoes.  He  has  all  the 
rights  which  Pyle  had  prior  to  the  sale;  no 
more,  no  less. 

2.  This  brings  us  to  a  consideration  of  the 
question  as  to  whether  Pyle  could  have 
maintained  the  claim  to  the  ^operty  after 
he  purchased  it  from  Payne  and  before  he 
sold  it  to  Booze.  Since  his  mortgage  creat- 
ed merely  a  lien,  and  not  a  title,  his  im- 
mediate rights  thereunder  would  not  sup- 
port a  statutory  dalm;  for  in  that  action 
title  is  involved.  Ward  &  Bro.  v.  Kenne- 
saw  Co.,  127  Ga.  106,  66  S.  E.  123.  The 
claimant  concedes  this,  but  says  that  by  rea- 
son of  the  fact  that  Payne  turned  the  cot- 
ton over  to  Pyle  as  a  payment  of  the  mort- 
gage there  was  thereby  transferred  to  the 
latter  such  a  title  as  authorizes  the  main- 
tenance of  the  claim.  This  would  have  been 
true  if  the  transfer  or  sale  of  the  property 
had  taken  place  before  the  lien  of  the  judg- 
ment attached.  However,  as  it  is,  the  case 
falls  squarely  within  the  ruling  in  Macln- 
tyre  v.  Ferst,  101  Ga.  682,  28  S.  E.  089,  in 
which  it  is  held  that  "where  a  creditor, 
whose  debt  is  secured  by  mortgage,  in  sat- 
isfaction of  such  debt  takes  a  conveyance  of 
the  property  mortgaged,  such  conveyance  is 
not  effectual  to  vest  in  him  a  title  which 
would  prevail  upon  the  trial  of  a  dalm  after- 
wards filed  by  such  creditor  to  prevent  the 
sale  of  such  property  under  an  execution  is- 
sued from  a  judgment  junior  to  the  mort- 
gage, but  older  than  the  deed."  See,  also, 
Deariso  v.  Lawrence,  8  Ga.  App.  680,  60  S. 
E.  330. 

The  rationale  of  the  rule  is  this:  The 
purchase  of  the  prc^erty  by  a  lien  creditor 
from  his  debtor  is  a  novation.  He  stands 
just  as  if  he  had  bought  the  property  from 
the  debtor  and  had  paid  him  for  it  in  cash, 
instead  of  crediting  him  with  the  value  of 
it  on  the  mortgage.  Of  course,  if  Pyle  had 
bought  the  property  from  Payne  in  1906, 
and  had  paid  cash  for  It,  his  title  would 
have  been  subject  to  Mrs.  Neal's  fi.  fa., 
which  was  obtained  and  recorded  in  1906. 
His  standing  is  no  better,  nor  is  his  right 
larger,  because  he  paid  for  it  in  something 
else  than  money — ^with  a  credit  upon  and 
a  cancellation  of  the  mortgage;  for  certain- 
ly one  who  parts  with  cash  itself  should 
stand  as  favorably  in  the  eyes  of  the  law  as 
one  who  gives  up  merely  the  right  to  enforce 
some  paper  out  of  which  he  expects  to  make 


cash.    This  works  a  hardship  in  some  cases. 
But  see  Duncan  v.  Clark,  96  Ga.  266,  22  S. 
E.  927;    Prince  v.  Walker,  1  Ga.  App.  283, 
68  S.  E.  61. 
Judgment  affirmed. 


(6  Ga.  App.  aa»> 
ALEXANDER  v.  CITY  OF  ATLANTA.    (No. 

1,834.) 
(Court  of^Appealfl  of  Georgia.    Jane  16,  1909.) 

Intoxicating  Liquobs  (S  10*)— Illegal  Sale 

—City  Obdinances. 

This  case  is  controlled  by  Athens  v.  City  of 
Atlanta,  6  Ga.  App.  — ,  64  S.  E.  711,  Calla- 
way y.  Minis,  5  Ga.  App.  9,  G2  S.  E.  654,  and 
Sawyer  ▼.  City  of  Blakely,  2  Ga.  App.  159,  58 
S.  E.  899. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  7-12 ;   Dec  Dig.  f  10.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Charles  Alexander  was  convicted  of  an  11- 
l^al  sale  of  intoxicating  liquors,  and  brings 
error.    Affirmed. 

Walter  A.  Sims  and  Burton  Cloud,  for 
plaintiff  in  error.  W.  P.  Hill  and  Jas.  L. 
Mayson,  for  defendant  in  error. 

POWELL^  J.    Judgment  affirmed. 


(fi  Ga.  App.  339) 
KEITH  ▼.  STATE.    (No.  1,859.) 
((}onrt  of  Appeals  of  Georgia.    June  15,  1909.) 

Obimiwal  Law  (|  1103*)— Appeal— Bbief  of 

Evidence. 

The  only  exception  is  to  the  legal  sufficiency 
of  the  evidence.  What  purports  to  be  a  brief 
of  the  evidence  is  not  approved  by  the  trial 
judge.  There  is  an  agreement  of  counsel  as  to 
its  correctness;  but  as  to  this  the  statute  re- 
quires, not  the  agreement  of  counsel,  but  the 
approval  of  the  judge,  and  the  one  cannot  dis- 
pense with  the  necessity  for  the  other. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent.  Dig.   H  2881-28S4;    Dec  Dig.   | 

(Syllabus  by  the  Ck)urt) 

Error  from  Superior  Court,  CJhatham  Coun- 
ty;   W.  G.  Charlton,  Judge. 

Harry  Keith  was  convicted  of  a  crime^  and 
brings  error.    Affirmed. 

Wm.  H.  Boyd,  for  plaintUT  in  error.  W.  01 
Hartridge,  Sol.  Gen.,  for  the  State. 

POWELL,  J.    Judgment  afElrmed. 


(6  Ga.  App.  S54) 
CALLAWAY  ▼.  CITY  OP  ATLANTA.     (No. 

1,870.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  Pbbvious  Dboisions  Contbollinq. 

This  case  is  controlled  by  previous  adjudi- 
cations of  the  Supreme  Court  and  of  this  court. 
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2.  CnnajXAXs  Law  (|  1129*)— AasiomnEHT  o» 

Brbor— Sfecifio. 

An  assignment  of  error  "that  the  judgment 
«f  conviction,  sentence,  and  fine  are  contrary  to 
law,"  not  being  specific,  presents  no  question 
for  adjudication. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §{  2956-2958,  2963 ;  Dec.  Dig. 
S  1129.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

C.  M.  Callaway  was  convicted  in  the  re- 
corder's court  of  the  city  of  Atlanta  of  keep- 
ing liquor  for  unlawful  sale,  and,  having  ten- 
dered a  petition  for  certiorari  to  the  super- 
ior court,  which  it  refused  to  sanction,  he 
brings  error.    Aflarmed, 

Cor,  Cox  &  Cox,  for  plaintiff  In  error.  W. 
P.  Hill  and  J.  L.  Mayson,  for  defendant  In 
error. 

POWELL,  J.  The  plaintiff  In  error  was 
convicted  In  the  recorder's  court  of  the  city 
of  Atlanta  of  violating  section  1537  of  the 
City  Code,  prohibiting*  the  keeping  of  liquor 
on  hand  for  unlawful  sale.  He  tendered  a 
petition  for  certiorari  to  the  Judge  of  the  su- 
perior court,  who  refused  to  sanction  it,  and 
to  this  ruling  exception  is  taken. 

He  presents  only  three  points:  (1)  That 
the  conviction  Is  illegal,  for  lack  of  evidence 
to  support  It,  because  it  appears  that,  while 
the  defendant  did  have  liquor  on  hand,  he 
did  not  have  It  for  the  puri)08e  of  unlawful 
sale,  but  had  It  for  individual  consumption; 
(2)  that  the  conviction  is  contrary  to  law,  In 
that  the  liquor  was  kept  on  hand  at  his  place 
of  business,  and  that  the  offense  is  covered 
by  the  state  law,  in  such  a  sense  as  to  oust 
the  municipality  of  Jurisdiction;  (3)  that  the 
fine  imposed  by  the  recorder  was  not  in  ac- 
cordance with  the  provision  of  the  ordinance, 
the  ordinance  providing  that  one  convicted 
of  yiolatlng  it  "shall  be  punished  by  fine  not 
exceeding  $500,  or  imprisonment  not  exceed- 
ing 30  days,  or  both,  in  the  discretion  of  the 
<;ourt,"  the  sentence  Imposed  being  that  the 
defendant  should  pay  a  fine  of  $500  and 
costs,  and  ''should  work  on  the  streets  or 
public  works  of  said  city  30  days  under  the 
direction  of  the  superintendent  of  public 
works." 

As  to  the  first  point,  the  case  is  controlled 
by  Sawyer  v.  City  of  Blakely,  2  Ga.  App. 
159,  58  S.  E.  399.  The  defendant  did  contend 
that  he  had  the  liquors  on  hand  for  consump- 
tion, and  not  for  sale ;  but  there  was  proof 
that  he  had  made  at  least  one  sale  of  it. 
The  second  point  is  controlled  by  Athens  v. 
City  of  Atldnta,  6  Ga.  App.  — ,  64  8.  B.  711. 

2.  The  third  point  is  not  made  by  the  rec- 
ord. Counsel  for  the  plaintiff  in  error  con- 
tends that  he  is  entitled  to  raise  it  under 


the  assignment  of  error  that  *^e  Judgment 
of  conviction,  sentence,  and  fine  are  contrary 
to  law."  Assignments  of  error  must  be  spe- 
cific, whether  contained  in  a  bill  ot  excep- 
tions or  in  a  petition  for  certiorarL  Civ. 
Code  1895,  «  4650;  Western  &  Atlantic  R. 
Co.  V.  Jackson,  81  Ga.  478,  8  8.  E.  209 ;  Dur- 
ham V.  CantreU,  103  Ga.  166,  29  8.  E.  70S; 
Clements  v.  McCormick  Co.,  115  Ga.  852,  42 
S.  B.  222;  Hayden  v.  State,  69  Ga.  731; 
Fleming  v.  State,  67  Ga.  767.  An  assign- 
ment of  error  that  the  verdict  and  Judgment 
"is  contrary  to  law"  is  not  a  specific  assign- 
ment of  error,  and  canoot  be  considered  by 
the  court  Newberry  v.  Tenant,  121  Ga.  561, 
49  8.  B.  621;  Rogers  t.  Black,  99  Ga.  142,  25 
8.  B.  20.  Such  an  assignment  cannot  be  con- 
sidered, unless  it  is  coupled  with  other  as- 
signments which  specifically  point  out  the 
reasons  why  the  ruling,  finding.  Judgment, 
or  sentence  complained  of  Is  contrary  to  law. 
It  may  be  necessary  to  add  that  we  are  not 
speaking  of  the  method  of  assigning  error 
upon  the  action  of  the  court  in  oyerruling 
motions  for  a  new  trial,  demurrers,  and  sim- 
ilar pleadings,*  in  which  the  specific  grounds 
are  definitely  set  up. 
Judgment  affirmed. 


(6  Oa.  App.  ssft) 
TONE!  V.  CITY  OF  ATLANTA.  (No.  1,87L) 
(Court  of  Appeals  of  Geonna.    Jane  15,  1909.) 

1.  Anothieb  Decision  Controixinq. 

For  the  most  part  this  case  is  controlled 
by  Callaway  v.  Ci^  of  Atlanta  (this  day  de- 
cided) 64  8.  B.  1105. 

2,  Intoxicating  Liquors  (§  169^— Offenses 
^Persons  Liable--Clebk. 

A  clerk,  who  in  a  municipality  sells  intox- 
icating liquor  kept  by  his  employer  in  his  place 
of  business,  may  be  convicted  of  violating  the 
municipal  ordinance  forbidding  the  keeping  ot 
liquor  on  hand  for  the  purposes  of  illegal  sale. 
Bv  analogy  to  the  rule  in  misdemeanor  cases, 
all  who  participate  either  directlv  or  accessori- 
ally  in  the  violation  of  a  municiDal  ordinance 
may  be  held  as  principals.  Henarix  v.  State, 
5  Ga.  App.  819,  63  8.  B.  939. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §f  187,  188;  Dec  Dig.  | 
169.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  CoxuU  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

W.  V.  Toney  was  convicted  in  the  record- 
er's court  of  the  city  of  Atlanta  of  keeping 
intoxicating  liquor  for  unlawful  sale,  and, 
having  tendered  a  petition  for  certiorari  to 
the  superior  court,  which  it  refused  to  sanc- 
tion, he  t)rlngs  error.    Affirmed. 

Cox,  Cox  &  Cox,  for  plalntifT  in  error.  TV. 
P.  Hill  and  J.  L.  Mayson,  for  defendant  in 
error. 


POWELL*  J.    Judgment  affirmed. 
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(6  Oa.  App.  S66) 

COOK  y.  dTT  OP  ATLANTA.    (No.  1,872.) 

(Court  of  Appeals  of  Georgia.    June  15,  1009.) 

L  CmifiNAL  Law  (8  1189^)—Cebtiorabi— Re- 
mand FOB  Nsw  Trial. 

Where,  on  certiorari  from  the  finding  of 
the  recorder  of  the  city  of  Atlanta,  it  appears 
that  there  was  no  proof  of  the  venue,  the  su- 
perior court  can  remand  the  case  for  another 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  18  3225-3227;  Dec  Dig.  i 
1188.*] 

2.  Criminal  Law  (f  1189*)— Certiorari— Er- 
ror OP  Law— Remand  fob  New  Trial. 

Although  the  finding  of  the  recorder  of  the 
city  of  Atlanta  in  a  criminal  case  may  be  with- 
out any  evidence  to  support  it,  this  does  not 
make  the  finding  '*an  error  in  law  which  must 
finally  govern  the  case,"  requiring  the  judge 
of  the  superior  court  on  certiorari  to  render  a 
final  decision  in  the  case ;  but  he  may  send  the 
case  back  for  another  trial. 

[Ed.  Note.^For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  §  1189.*] 

3.  Previous  Decisions  Controlling. 

The  other  assignment  of  error  is  controlled 
by  the  decisions  of  this  court  in  Callaway  v. 
Mims,  5  Oa.  App.  9,  62  S.  BX  654,  and  Athens 
V.  City  of  Atlanta,  6  6a.  App.  — ,  64  S.  B. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fnlton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

W.  E.  Cook  was  convicted  In  the  record- 
er's court  of  the  city  of  Atlanta  of  keeping 
Intoxicating  liquor  for  unlawful  sale,  and 
from  the  judgment  of  the  superior  court,  re- 
manding the  case  for  a  new  trial,  he  brings 
error.    AfiOrmed. 

J.  F.  Golightly,  for  plaintiff  in  error.  W. 
P.  Hill  and  Jas.  L.  Mayson,  for  defendant 
In  error. 

HILL,  C.  J.    Judgment  afi^rmed. 


i%  Oa.  App.  282) 

SCHAEFFER  ▼.  CENTRAL  OF  GBOROIA 

RY.  CO.    (No.  1,501.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  Appeal  and  Error  (i  681*)  —  Record  — 
SurFiciENOT— Refusal  of  Amendment. 

The  alleged  errors  are  not  presented  in  such 
manner  as  to  give  this  court  Jurisdiction. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2884;   Dec.  Dig.  J  681.*] 

2.  Appeal  and  Error  (|  518*)  —  Record  — 

PLEADING£U 

Where  a  pleading  is  filed  which  the  party 
may  file  as  a  matter  of  right  irrespective  of  the 
permission  of  the  court  to  do  so,  and  is  subse- 
quently stricken  by  the  court  for  lack  of  legal 
sufficiency,  it  may  be  specified  as  record ;  but  if 
it  be  such  a  pleading  as  requires  the  permission 
of  the  court  for  its  filing,  and  if  when  it  is  pre- 
sented to  the  court  it  is  disallowed,  it  cannot  be 
specified  as  record,  although  the  party  has  gone 
through  the  fomiality  of  having  It  marked 
"Filed"  by  the  clerk. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2342;   Dec.  Dig.  |  51&«] 

(Syllabus  by  the  Court) 


Error  from  City  Court  of  Savaxmah ;  Dav- 
is Freeman,  Judge. 

Action  by  H.  H.  Schaeffer  against  the  Cen- 
tral of  G^rgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Dismissed. 

Garrard  &  Meldrim,  for  plaintiff  in  error. 
H.  W.  Johnson,  for  defendant  in  error. 

POWELL,  J.  Schaeffer  brought  suit  for 
damages  against  the  railway  company.  The 
defendant  demurred.  On  October  20,  1D08, 
the  Judge  passed  an  order  sustaining  the 
demurrer  and  providing  that  the  case  should 
stand  dismissed  unless  the  plaintiff  by  10 
o'clock  a.  m.  on  October  26th  should  amend 
in  certain  respects  set  out  in  the  order.  It 
is  recited  in  the  bill  of  exceptions  that  the 
plaintiff  filed  exceptions  pendente  lite  to  this 
Judgment,  and  these  exceptions  were  speci- 
fied as  a  part  of  the  record  and  have  been 
duly  sent  here  by  the  clerk;  but  no  error 
has  been  assigned  upon  them,  either  in  the 
main  bill  of  exceptions  or  otherwise.  It  fur- 
ther appears  from  the  bill  of  exceptions  that 
on  October  24th  the  plaintiff  filed  an  amend- 
ment to  his  petition,  but  that  on  October  26th 
the  Judge  passed  an  order  disallowing  the 
amendment  on  the  ground  that  it  was  insuf- 
ficient to  meet  the  requirements  of  the  order 
previously  passed.  To  this  Judgment  excep- 
tion is  taken,  and  error  is  assigned  thereon. 
However,  the  proffered  amendment  is  not 
set  out  in  the  bill  of  exceptions,  or  otherwise 
attached  thereto  or  made  a  part  thereof, 
though  what  purports  to  be  a  copy  of  the 
amendment  has  been  sent  up  as  a  part  of  the 
record,  under  specification  made  in  the  bill 
of  exceptions. 

The  plaintiff  in  error  has  not  assigned  er- 
ror upon  the  final  Judgment,  either  in  the  bill 
of  exceptions  or  upon  his  exceptions  pend- 
ente lite.  His  only  assignment  of  error  is 
upon  the  subsidiary,  though  perhaps  control- 
ling, proposition  that  the  court  erred  In  not 
allowing  the  amendment  to  the  petition.  We 
think  the  recital  in  the  bill  of  exceptions, 
that  a  final  Judgment  was  rendered  and  that 
the  plaintiff  excepted  thereto  pendente  lite, 
while  not  suflQclent  to  present  for  considera- 
tion the  question  whether  the  court  erred  in 
granting  that  Judgment,  nevertheless  would 
be  sufiAcient  to  give  the  court  Jurisdiction 
under  the  Lyndon  Case,  129  6a.  353,  58  S. 
B.  1047,  provided  there  were  a  valid  assign- 
ment of  error  upon  the  refusal  to  allow  the 
amendment  However,  we  are  not  permitted 
to  review  the  action  of  the  court  in  rejecting 
the  tendered  amendment,  because  that  paper 
Is  not  set  out,  either  literally  or  in  substance. 
In  the  bill  of  exceptions;  nor  is  it  attached 
as  an  exhibit  thereto,  or  otherwise  made  a 
part  thereof.  The  rule  is  well  settled  that, 
where  a  party  offers  an  amendment  to  his 
pleading  and  the  Judge  declines  to  allow  It, 
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the  proffered  amendment  cannot  be  specified 
as  record.  Branan  v.  A.  B.  Baxter  &  CJo., 
122  Ga.  224,  50  S.  B.  45 ;  Taylor  v.  McLaugh- 
lin, 120  Ga.  706,  48  S.  B.  203;  Walker  v. 
Equitable  Mtg.  Co.,  114  Ga.  871,  40  S.  E. 
1010  (7) ;  Hays  v.  Clay,  124  Ga.  908,  53  S.  B. 
399 ;  McGarry  v.  Selz,  129  Ga.  296,  58  S.  E. 
856.  The  fact  that  the  party  went  through 
the  formality  of  filing  the  amendment  be- 
fore the  order  of  the  judge  was  taken  upon 
It  does  not  change  the  matter.  "A  party,  as 
a  matter  of  right,  cannot  file  an  amendment 
without  a  previous  order  of  the  Judge. 
When  he  offers  the  amendment,  it  is  an  ap- 
plication for  it  to  be  made  a  part  of  the  rec- 
ord, and  when  the  court  denies  the  applica- 
tion it  is  no  part  of  the  record,  and  cannot 
be  filed  as  such."  Branan  v.  A.  B.  Baxter 
&  Co.,  122  Ga.  224,  50  S.  E.  45.  In  McCall  v. 
Herring,  116  Ga.  235,  42  S.  E.  468,  it  is  held 
that,  if  the  amendment  is  filed  under  order  of 
the  judge.  It  becomes  a  part  of  the  record, 
though  the  judge  subsequently  strikes  it  for 
its  legal  insufficiency,  and  that  in  such  a 
case  the  amendment  may  be  specified  as  a 
part  of  the  record.  This  distinction  Is  refer- 
red  to  in  the  case  of  McGarry  v.  Selz,  supra. 

It  follows  that  we  are  without  Jurisdiction 
to  determine  the  questions  which  the  plain- 
tiff in  error  has  attempted  to  present. 

Writ  of  error  dismissed. 


(6  Ga.  App.  Z3») 

McDonald  ▼.  state.    (No.  i,867.) 

(Court  of  Appeals  of  Georgia.    Jane  15,  1909.) 

1.  Convicts  (§  12*)— Chain  Gangs— EIicfxx>t- 

ICENT  IN  PBIVATK  WOBKS. 

Under  the  law  as  it  existed  prior  to  Sep- 
tember 19,  1908.  the  county  authorities  of  the 
respective  counties  of  this  state  had  the  legal 
right  to  employ  the  misdemeanor  chain  gangs 
in  private  works,  but  not  to  give  the  control  of 
the  convicts  therein  to  private  individuals.  Prior 
to  that  date  it  was  legal  for  the  ordinary,  hav- 
ing charge  of  county  matters,  to  organize  a 
chain  gang,  employ  guards  and  other  officers  to 
manage  it,  and  to  contract  with  a  private  firm 
of  persons  that  the  chain  gan^  should  do  labor 
in  their  private  business,  provided  that  the  act- 
ual control  of  the  prisoners  was  wholly  in  the 
county  authorities,  and  was  neither  directly 
nor  indirectly  given  to  any  private  person. 

[Ed.  Note.~For  other  cases,  see  Convicts, 
Dec  Dig.  S  12.*] 

2.  Convicts  (§  12*)  —  Chain  Gang  —  Whip- 
ping OF  INSUBOBDINATE  CONVIOT. 

The  duly  appointed  whipping  boss  of  a 
chain  gang  so  organized  and  employed  conld 
justify  the  whipping  of  one  of  the  convicts,  if  it 
appeared  that  the  latter  had  been  guilty  of  in- 
subordination or  an  attempt  to  assault  a  guard, 
provided  the  whipping  was  not  brutal  or  in  ex- 
cess of  what  was  reasonable  under  all  the  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Dec  Dig.  §  12.*] 

(Syllabus  by  the  Court) 

8.  Convicts  (§  10*)— "Othkb  Wobks." 

The  words  "other  works,"  as  used  in  Pen. 
Code  1895,  §  1039,  which  provides  that  misde- 


meanor convicts  shall  be  sentenced  to  work  on 
the  public  works,  or  on  such  other  works  as  the 
county  authorities  may  employ  the  chain  ganfis, 
authorizes  the  employment  of  chain  gangs  on 
private  works,  providing  the  actual  control  of 
the  prisoners  is  exercised  by  the  coanty  author- 
iUes. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Dec.  Dig.  f  lO.*] 

4.  Convictb   (8    10*)—  "Mechanical   Pub- 
suits." 

Work  on  a  turpentine  farm  is  not  a  '*me- 
chanical  pursuit,"  within  the  meaning  of  that 
term  as  used  in  Pen.  Code  1895,  §  1039,  provid- 
ing that  convicts  shall  not  be  employed  by  the 
county  authorities  in  such  mechanical  pursuits 
as  will  bring  the  products  of  their  labor  into 
competition  with  the  product  of  free  labor  (cit- 
ing Words  and  Phrases,  vol.  5,  p.  4462). 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Dec  Dig.  §  10.* 

For  other  ^definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4462.] 

Error  from  Superior  Court,  Turner  Coun- 
ty; Frank  Park,  Judge. 

T.  A,  McDonald  was  convicted  of  assault 
and  battery,  and  brings  error.    ReverscMl. 

McDonald  was  convicted  of  assault  and 
battery  upon  one  Dave  Cook,  whom  the  tes- 
timony shows  he  had  whipped.  He  attempt- 
ed to  Justify  the  battery  by  showing  that  he 
was  the  whipping  boss  of  the  Turner  coun- 
ty chain  gang,  in  which  Cook  was  a  misde^ 
meaner  convict,  and  that  the  latter  had  been 
guilty  of  refusing  to  work  and  of  acts  of 
insubordination  by  attempting  to  take  a  gun 
from  one  of  the  guards.  The  place  where 
the  whipping  occurred  was  spoken  of  in  the 
evidence  as  being  the  chain  gang  of  Conoily 
&  Plnson.  To  show  that  it  was  a  legally 
organized  chain  gang,  and  that  he  was  the 
regular  whipping  boss,  the  defendant  offer- 
ed the  following  documents,  which  were  ex- 
cluded by  the  court  as  being  irrelevant: 

"Georgia,  Turner  Cbunty.     This  contract, 

made  and  entered  into  this  the  day 

of  January,  1908,  by  and  between  Turner 
County,  Georgia,  which  contracts  by  and 
through  W.  A.  Greer,  ordinary  thereof,  party 
of  the  first  part,  and  Conoily  &  Plnson,  a 
partnership,  composed  of  H.  W.  Conoily  and 
T.  J.  Plnson,  of  Worth  county,  party  of  the 
second  part,  witnesseth,  that  the  said  party 
of  the  first  part,  for  the  consideration  here- 
inafter named,  hereby  contracts  to  establish 
a  chain  gang  upon  the  turpentine  works  of 
the  said  party  of  the  second  part  on  land  lot 
No.  246  in  the  Sixteenth  district  of  said 
county,  for  the  purpose  of  working  the  mis- 
demeanor conyicts  of  said  county  and  such 
other  counties  as  do  not  vrork  their  own  con- 
victs, and  to  employ  the  said  convicts  assign- 
ed to  and  confined  in  the  chain  gang  hereto- 
fore established  as  above  stated,  to  be  em- 
ployed on  the  works  of  the  said  party  of  the 
second  part,  located  in  the  said  county,  for 
and  during  the  term  beginning  on  FelNruary 
1,  1906,  and  ending  on  such  day  as  the  said 
ordinary  may  designate  between  the  date  of 
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February  1,  1908,  and  January  1,  1909,  and 
the  said  party  of  the  second  part  to  be  given 
15  days  notice  from  the  day  thus  fixed  for 
this  contract  to  expire.  The  said  chain  gang 
is  to  be  established,  maintained,  and  operat- 
ed, and  the  said  convicts  to  be  worked  in 
the  manner  provided  by  law,  and  in  accord- 
ance with  the  rules  and  regulations  of  the 
prison  commission  of  the  said  state,  the 
ordinary  of  said  county,  and  those  having 
legal  authority  over  the  same;  the  same  be- 
ing at  all  times  subject  to  any  indorsements 
or  changes  that  may  be  made  in  the  law 
and  rules  and  regulations  governing  the 
same  by  proper  authorities.  This  contract 
shall  apply  to  all  convicts  sentenced  by  the 
courts  of  said  county  as  may  be  turned  over 
to  the  parties  of  the  second  part  by  the  party 
of  the  first  part,  and  to  such  as  may  be  hhred 
by  the  said  ordinary  or  his  successors  in  of- 
fice and  assigned  to  the  chain  gang.  It  is 
further  agreed  that  the  said  Conolly  &  Pin- 
son  shall  have  the  right  to  hire  any  misde- 
meanor convicts  from  any  county  of  this 
state  or  from  any  person,  firm,  or  corpora- 
tion who  may  have  previously  leased  or  hir- 
ed said  convicts,  and  maintain  said  convicts 
in  camp  No.  3  established  upon  the  work  of 
said  Conolly  ft  Pinson  in  land  lot  No.  246, 
upon  the  approval  of  the  ordinary.  It  is 
expressly  understood  and  provided  hereby 
that  no  person  directly  or  Indirectly  interest- 
ed In  the  works  of  the  said  party  of  the 
second  part  shall  exercise  any  authority  or 
control  over  them  in  any  way.  This  chain 
gang  to  be  established  under  and  be  at  all 
times  subject  to  any  order  passed  by  said 
ordinary  on  the  1st  day  of  January,  1906, 
with  reference  to  the  establishment  and  op- 
eration of  chain  gangs,  which  order  is  of  file 
and  record  in  the  ofiAce  of  said  ordinary. 

"Now,  therefore,  pursuant  to  and  in  con- 
sideration of  the  foregoing  terms  and  condi- 
tions, all  of  which  are  hereby  agreed  to,  the 
party  of  the  second  part  obligates  and  binds 
itself  as  follows,  to  wit:  The  party  of  the 
second  part  leases  to  the  said  party  of  the 
first  part  the  convict  premises  located  upon 
their  turpentine  works  upon  land  lot  No.  246 
in  said  county,  together  with  the  bedding, 
cooking  utensils,  guns  for  guards,  and  all 
other  equipments  and  supplies,  and  hereby 
delivers  over  the  same  to  the  management 
and  control  of  the  said  party  of  the  first 
part,  and  the  proper  authorities  under  law 
for  the  term  of  this  contract,  and  further  ob- 
ligates to  keep  up  and  maintain  said  camp 
and  keep  it  supplied  with  all  necessary  and 
proper  equipment  for  and  during  the  term 
of  this  contract,  and.  In  addition  to  all  this, 
to  pay  to  the  said  party  of  the  first  part  for 
the  labor  of  said  convicts  the  following  net 
sum  per  month,  to  wit:  Such  prioe  as  may 
be  agreed  upon  from  time  to  time;  the  word 
'month'  as  above  used  to  mean  26  working 
days  and  the  amount  to  be  due  and  payable 
on  the  1st  day  of  each  month.  The  said  par- 
ty of  th«  second  part  further  contracts  to 


furnish  upon  the  order  of  said  ordinary,  all 
regulation  clothing  and  rations,  and  have  the 
cooking  done  for  said  convicts,  all  in  accord- 
ance with  the  rules  and  regulations  of  the 
prison  commission  of  this  state,  this  being 
subject  to  any  change  or  changes  that  may 
be  made  from  time  to  time  in  the  regula- 
tions now  of  force  for  $10  per  month;  the 
word  'month'  here  used  to  mean  calendar 
month,  this  to  be  due  and  payable  from  the 
party  of  the  first  part  to  the  party  of  the  sec- 
ond part  on  the  same  day  of  each  month 
that  the  net  hire  of  said  convicts  becomes 
due  and  payable  from  the  said  party  of  the 
second  part  to  the  said  party  of  the  first  part 
as  above  designated,  statement  to  be  made 
up  and  filed  with  said  ordinary  after  being 
certified  and  corrected  by  the  superintendent 
of  the  chain  gang,  showing  credits  and  deb- 
its accordingly.  The  said  party  of  the  sec- 
ond part  hereby  agrees  and  binds  itself  to 
give  a  good  and  sufi3cient  bond,  if  required 
by  said  ordinary  at  any  time,  conditioned  for 
the  prompt  and  faithful  discharge  herein  and 
hereby  contracted  on  its  part,  the  amount  of 
said  bond  to  be  fixed  by,  and  the  same  to  be 
approved  by,  said  ordinary. 

"In  witness  whereof  both  the  said  parties 
have  hereunto  afiixed  their  hands  and  s^als 
the  day  and  year  first  above  written."  [Sign- 
ed and  sealed  by  the  parties.] 

"Georgia,  Turner  CJounty.  This  contract, 
made  and  entered  into  this  the  1st  day  of 
May,  1908,  by  and  between  T.  A.  McDonald, 
of  said  county  and  state,  party  of  the  first 
part  and  Turner  county,  Georgia,  which  con- 
tracts by  and  through  W.  A.  Greer,  ordinary 
for  said  county,  party  of  the  second  part, 
witnesseth,  that  the  party  of  the  first  part 
hereby  contracts  to  perform  well  and  faith- 
fully all  of  the  duties  of  superintendent  and 
whipping  boss  of  chain  gang  No.  3,  located 
on  lot  of  land  No..  246  in  the  Sixteenth  dis- 
trict of  originally  Worth  county,  now  Turner 
county,  Georgia,  for  and  during  the  term  of 
said  appointment  to  said  position  for  the  sum 
of  $40  per  month,  which  the  said  party  of 
the  second  part  hereby  agrees  to  pay,  the 
same  to  be  due  and  payable  on  the  1st  day 
of  each  month  and  the  month  to  be  a  calen- 
dar month.  This  contract  is  to  be  operative 
and  to  be  of  force  from  the  1st  day  of  May, 
1908,  until  the  1st  day  of  January,  1909,  un- 
less sooner  terminated  as  follows:  The  or- 
dinary reserving  the  right  to  revoke  the  ap- 
pointment of  the  said  party  of  the  second 
part  for  sufficient  cause  In  his  discretion,  and 
the  said  party  of  the  first  part  shall  have  the 
right  to  resign  said  position  upon  15  days' 
notice  to  the  party  of  the  second  part  if  he 
should  so  desire."  [Signed  and  sealed  by  the 
parties.] 

The  court  charged  the  Jury  as  follows: 
"All  convict  camps  In  Georgia  at  this  time, 
or  in  ten  years  prior  to  this  time,  were  il- 
legal, where  the  work  done  by  convicts  was 
done  for  private  parties,  or  working  turpen- 
tine or  at  luixxbet  viMln,  etc;  the  convict  be- 
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Ing  required  to  work  on  the  public  works  of 
,  the  state  and  not  In  private  camps."    To  this 
exception  is  taken. 

John  B.  Hutcheson  and  Claude  Payton,  for 
plaintiff  in  error.  W.  E.  Wooten,  Sol.  Gen., 
for  the  Stote. 

POWELL,  J.  (after  stating  the  facta  as 
above):  It  will  be  seen  by  reference  to  the 
action  of  the  court  in  excluding  from  evi- 
dence the  contract  between  Turner  county 
and  Gonolly  &  Pinson,  and  also  the  order  of 
the  ordinary  of  the  county  appointing  the  de- 
fendant whipping  boss  of  the  convict  camp, 
and  in  instructing  the  Jury  in  the  manner 
set  out  above,  that  the  Judge  took  the  view 
that  all  misdemeanor  convicts  in  this  state 
in  1908  and  prior  thereto  could  not  be  em- 
ployed otherwise  than  upon  public  works; 
that  to  employ  them  otherwise  would  be  so 
wrongful  that  the  officials  of  the  county 
chain  gang  who  attempted  to  carry  out  the 
direction  of  the  ordinary  (or  other  tribunal 
having  county  matters  in  charge)  could  not 
Justify  their  acts  in  enforcing  discipline. 
We  think  that  the  Judge  erred  in  his  view  of 
the  law.  By  Pen.  Code  1895,  §  1039,  persons 
convicted  of  a  misdemeanor  are  punishable 
**by  a  fine  not  to  exceed  one  thousand  dollars, 
imprisonment  not  to  exceed  six  months,  to 
work  In  the  chain  gang  on  the  public  works, 
or  on  such  other  works  as  the  county  au- 
thorities may  employ  the  chain  gang,  not  to 
exceed  twelve  months,  and  any  one  or  more 
of  these  punishments  may  be  ordered  In  the 
discretion  of  the  Judge."  In  this  same  sec- 
tion there  is  a  proviso  as  follows:  *That 
nothing  herein  contained  shall  authorize  the 
giving  the  control  of  convicts  to  private  per- 
sons, or  their  employment  by  the  county  au- 
thorities in  such  mechanical  pursuits  as  will 
bring  the  products  of  their  labor  into  compe- 
tition with  the  products  of  free  labor."  By 
Pen.  Code  1895,  §f  114&-1140,  the  county  au- 
thorities are  authorized  to  appoint  a  whip- 
ping boss  for  misdemeanor  convicts,  to  fix 
his  compensation,  and  to  define  his  duties. 
This  officer  is  authorized  to  administer  pun- 
ishment upon  the  convicts  in  cases  where  it 
is  reasonably  necessary  to  enforce  discipline 
and  to  compel  work  and  labor;  and  the 
county  authorities  are  empowered  to  adopt 
rules  governing  these  things.  By  Pen.  Code 
1895,  i  1149,  no  personal  liability  attaches  to 
the  whipping  boss  for  any  Injury  or  damage 
done  to  a  convict,  if  he  acts  in  accordance 
with  the  rules  thus  adopted.  This  section 
seems  to  be  broad  enough  In  its  terms  to  in- 
clude an  exemption  from  both  civil  and  crim- 
inal responsibility. 

By  looking  to  the  contract  between  the  oi^ 
dinary  of  Turner  county  and  ConoUy  A  Pin- 
son,  It  will  be  seen  tliat  the  proper  authority 
In  that  county  had  organized  a  chain  gang; 
that  the  convicts  were  not  to  be  given  into 
the  control  of  private  persons;  that  the 
chain  gang  was  to  be  managed  exclusively  by 


the  county  authorities,  throu^  regularly  ap- 
pointed guards  and  officers  under  the  super- 
vision, rules,  and  regulations  of  the  prison 
commission;  but  that  the  convicts  were  to 
be  worked,  not  on  public  works,  but  upon 
what  may  be  called  private  works — ^that  is 
to  say,  upon  the  turpentine  farm  of  ConoUy 
&  Plnson.  The  ordinary  did  not  hire  or 
lease  the  convicts  to  that  firm,  but  did  con- 
tract that  the  labor  of  the  convicts  should 
be  employed  for  their  use  and  benefit  This 
presents  the  question  squarely  whether,  prior 
to  September  19,  1908,  it  was  lawful  for  the 
county  authorities  to  employ  the  county  chain 
gangs  in  doing  work  for  private  persons, 
where  the  control  of  the  prisoners  was  fully 
retained  by  the  county  authorities,  and  where 
no  private  person,  directly  or  indirectly,  had 
any  authority  over  the  convicts  themselves. 
The  statute  (Pen.  Code  1895,  §  1039)  pro- 
vides that  the  misdemeanor  convicts  shall  be 
sentenced  to  work  on  the  public  works  or  on 
such  other  worlds  as  the  county  authorities 
may  employ  the  chain  gang;  and  the  Su- 
preme Court  has  held  that  the  trial  court 
should  follow  this  formula  in  sentenctog 
prisoners  to  the  chain  gang.  Screen  ▼.  State, 
107  Ga.  715,  83  S.  B.  393. 

Since  works  are  usually  either  public  or 
private,  it  would  seem  that  there  is  but  little 
need  to  resort  to  construction  to  determine 
the  meaning  of  the  statute.  A  person  looking 
merely  to  the  language  of  the  Code  section 
itself  would  easily  and  naturally  reach  the 
conclusion  that  the  legislative  intent  was 
that  convicts  should  be  put  to  labor  on  the 
public  works  unless  the  county  authorities 
should  see  fit  to  employ  them  in  other  work ; 
and  as  works  other  than  public  are  usually 
private,  he  would  naturally  draw  the  bifer- 
ence  that  the  county  authorities  might  em- 
ploy them  on  private  works.  This,  we  say, 
is  the  plain,  normal,  ordinary  meaning  which 
the  words  would  convey.  But  sometimes 
words  get  a  strained  or  unnatural  meaning 
from  the  context,  or  from  the  history  of  the 
legislation.  The  word  "other"  is  a  term  that 
frequentiy  tends  to  limit  that  which  other- 
wise would  have  a  broader  meaning.  Its 
use  here  mis^t  therefore  Justify  a  court  in 
saying  that  the  words  **other  works,"  from 
the  context,  mean  other  like  works,  and  in- 
clude only  quasi  public  works.  We  shall 
therefore  look  into  the  history  of  the  legisla- 
tion on  the  subject  to  see  if  any  such  con- 
struction is  proper  in  the  particular  instance. 

The  rule  is  well  recognized,  of  course,  that 
the  history  of  a  statute  may  give  to  its 
words  a  meaning  they  otherwise  might  not 
have,  and,  on  the  other  hand,  that  it  may 
emphasize  the  fact  that  the  words  are  to 
retain  their  common  and  ordinary  sense. 
See  Acree  v.  State,  122  Ga.  144^  50  S.  B.  180. 
We  shall  first  look  to  see  whether  these 
words,  "on  such  other  works,"  etc.,  were  in 
the  statute  originally  or  were  added  by 
amendment  Going  back  to  the  Code  of 
1873,  we  find  section  4310  (corresp<mding  to 
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section  1039  of  the  Penal  Code  of  1895)  pro- 
viding, as  to  this  subject,  only  for  work  in  a 
chain  gang  on  the  "public  works."  By  cog- 
nate sections  of  the  Code  of  1873  (sections 
4814,  4815,  4820)  the  ordinaries  of  the  coun- 
ties of  the  state  were  given  authority  to 
organize  chain  gangs,  and  to  cause  the  pris- 
oners to  be  put  to  work  on  the  public  roads, 
or  to  turn  over  the  county  convicts  to  the 
Governor  to  be  employed  on  the  Western  & 
Atlantic  Railroad,  or  to  hire  them  out  to 
private  individuals  and  other  contractors  en- 
gaged- in  doing  public  work.  Under  this 
plan,  while  the  convicts  were  to  be  employ- 
ed only  in  public  works,  their  physical  cus- 
tody and  control  might  be  delivered  into  the 
hands  of  private  persons,  engaged  in  that 
form  of  work. 

In  1874  two  acts  were  passed.  One  of 
them,  approved  February  28,  1874  (Acts 
1874,  p.  24),  amended  section  4814  of  the 
Code  of  1873,  and  authorized  the  ordinary 
or  other  county  authorities  to  work  the  con- 
victs on  the  public  works  of  the  county,  in 
chain  gangs  or  otherwise,  "or  to  hire  out 
such  convicts,  upon  such  terms  and  restric- 
tions as  may  subserve  the  ends  of  Justice." 
This  act,  after  having  been  subject  to  cer- 
tain mutations,  now  appears  In  Pen.  Code 
1895,  f  1137.  See  Blnns  t.  Ficklen,  190  Ga. 
379,  60  S.  B.  1051.  Since,  however,  the  trial 
judge,  whose  power  to  punish  was  fixed  by 
section  4310  of  the  Code  of  1873,  could  sen- 
tence the  defendant  only  to  public  works,  it 
is  doubtful  whether  the  county  authorities 
could  have  hired  the  convicts  out  to  any 
private  individual  who  was  not  engaged  in 
doing  some  form  of  public  work.  This  ques- 
tion was  presented  to  the  Supreme  Court 
In  a  slightly  different  form  at  a  little  later 
date,  as  we  shall  soon  see.  However,  this 
attempt  to  change  the  law,  though  It  may 
have  been  futile  for  technical  reasons,  shows 
the  trend  of  the  legislative  mind  toward 
the  allowing  of  misdemeanor  convicts  to  be 
put  to  {private  labor  in  such  cases  as  the 
county  authorities  deemed  best  In  the 
same  year  an  act  (Acts  1874,  p.  29)  was 
passed  allowing  any  misdemeanor  convict, 
with  the  approval  of  the  trial  judge,  to  hire 
himself  to  a  private  individual  to  do  pri- 
vate labor,  and  the  status  of  the  convict  un- 
der these  circumstances  was  defined.  The 
system  which  required  the  counties  to  em- 
ploy the  misdemeanor  convicts  on  the  pub- 
lic works  had  evidently  become  unsatisfac- 
tory or  burdensome. 

In  1875  a  local  law  was  passed  providing 
that,  where  persons  were  convicted  and  sen- 
tenced by  any  court  In  Quitman  county  to 
work  on  the  public  roads  or  public  works, 
"the  board  of  county  commissioners  of  said 
county  may  and  are  hereby  authorized  to 
hire  out  such  convicts  within  the  limits  of 
the  state  upon  such  terms  and  under  such 
restrictions  as  may,  in  the  opinion  of  such 
commissioners,  best  subserve  the  ends  of 


justice  and  promote  the  interests  of  the 
county."  Laws  1875,  p.  263.  In  1877  Oliver 
Moore  was  convicted  in  the  county  court  of 
Quitman  county,  and  sentenced  to  work  in 
the  chain  gang.  The  county  commissioners 
hired  him  to  one  Ogletree  to  work  on  the 
latter's  farm.  Ogletree  demanded  the  pris- 
oner of  the  sheriff  and  upon  the  latter's  re- 
fusal to  deliver  brought  habeas  corpus.  The 
case  came  in  due  time  to  the  Supreme  Court 
and  was  decided  at  the  August  term,  1877. 
See  Ogletree  v.  Dozier,  59  Ga.  800.  The  Su- 
preme Ck)urt,  after  quoting  the  local  act  of 
1875,  said:  ''It  will  be  observed  that  this 
act  does  not  provide  that  the  court  shall 
sentence  the  prisoner  to  be  hired  out  on  a, 
private  plantation  in  certain  contingencies, 
but  it  empowers  the  commissioners  to  hire 
him  out  after  the  sentence  of  the  court — 
in  other  words,  to  hire  him  out  for  private 
work,  Instead  of  working  in  the  chain  gang, 
or  being  confined  in  jaU,  or  paying  a  fine 
as  he  was  sentenced.  It  therefore  empowers 
the  commissioners  to  change  or  commute 
the  sentence  of  the  court  But  the  Constitu- 
tion declares  that  the  Governor  shall  have 
power  to  commute  penalties.  Code  1873,  9 
5075.  To  commute  means  to  change;  and 
as  the  Constitution  vests  this  power  in  the 
executive,  the  Legislature,  we  think,  cannot 
take  it  away  and  give  it  to  county  commis- 
sioners." It  will  be  remembered  that  at 
*thls  time  the  judge's  power  to  sentence  for 
misdemeanors  was  limited  ''to  work  in  the 
chain  gang  on  the  public  worka"  There 
must  have  been  at  that  time  some  consid- 
erable sentiment  against  putting  prisoners 
to  what  was  evidently  regarded  as  especial- 
ly hard  and  degrading  punishment,  namely, 
to  labor  in  the  chain  gang  on  the  public 
works,  for  the  court  in  the  course  of  the 
opinion  says:  "In  a  legal  sense,  to  commute 
would  mean  to  change  from  a  higher  to  a 
lower  punishments— to  change  a  penalty  from 
the  hard  work  of  a  chain  gang  to  work  on 
a  farm,  for  Instance;  and  we  hold  that  this 
power  belongs,  if  it  be  exercised  at  all,  to 
the  Governor."  At  the  close  of  the  opinion, 
Judge  Jackson,  who  wrote  it  threw  out 
this  suggestion:  "We  do  not  mean  to  say 
that'  the  Legislature  could  not  empower  the 
courts  to  punish  and  sentence  to  work  on  a 
farm,  or  to  any  work  or  penalty  not  prohib- 
ited by  the  Constitution." 

At  the  next  session  of  the  Legislature  this 
suggestion  was  acted  upon.  The  manifest 
legislative  intent  that  misdemeanor  convicts 
might  be  placed  at  private  labor,  instead 
of  public  work,  having  been  thwarted  be- 
cause in  its  previous  enactments  the  General 
Assembly  had  sought  to  confer  the  power 
so  to  work  them  upon  the  county  authorities, 
irrespective  of  the  language  of  the  sentence 
of  the  court  and  had  not  as  it  should  have 
done,  changed  the  nature  of  the  sentence 
to  be  imposed,  that  body  in  1879  undertook 
an  amendment  of  section  4310  of  the  Code 
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of  1873,  wblch  related  to  the  form  of  sen- 
tences. It  wUl  be  found  by  reference  to  the 
legislatiye  Journals  that  the  bill  for  that  pur- 
pose originated  In  the  House  of  Representa- 
tives, and,  as  it  i>assed  that  body,  merely 
added  to  the  language  already  found  in  the 
Code  sections  the  words,  "or  such  other 
works  as  the  county  authorities  may  employ 
the  chain  gang,"  and  that  when  it  reached 
the  Senate  that  body  further  amended  by  In- 
serting the  word  **on"  before  the  word 
"such''  In  the  quotation  Just  given  (probably 
to  make  it  clearer  that  this  was  a  distinct 
provision,  and  that  neither  the  word  "such" 
nor  the  word  "other"  was  to  be  limited  in 
meaning  by  reason  of  dose  association  with 
*the  language  of  the  previous  clause)  and  also 
by  adding  the  provisos  "that  nothing  here- 
in contained  shall  authoriase  the  giving  the 
control  of  convicts  to  private  persons  or 
their  employment  by  the  county  authorities 
in  such  mechanical  pursuits  as  will  bring 
their  products  of  their  labor  into  competi- 
tion with  the  products  of  free  labor."  And 
in  this  shape  the  act  was  passed.  Acts  1878- 
79,  p.  54. 

We  cannot  escape  the  obvious  conclusion 
that  this  legislation,  thus  circumstanced, 
originated,  limited,  and  enacted,  evinced  a 
clear  legislative  intent  that  the  county  au- 
thorities might  employ  the  convicts  In  the 
doing  of  private  work,  provided  that  the 
custody  of  prisoners,  their  management  and* 
control,  was  not  put  into  private  hands,  but 
was  kept  under  the  regular  appointed  offi- 
cers, guards,  bosses,  etc.,  which  by  jother 
sections  of  the  Code  the  county  authorities 
were  authorized  to  appoint.  If  this  had 
not  been  the  Intention  of  the  General  As- 
sembly, It  would  not  likely  have  gone  to 
the  trouble  of  passing  the  act  in  the  form 
they  did.  If  the  Legislature,  by  using  the 
words  ''other  works,"  had  intended  merely 
quasi  public  works,  the  amendment  would 
have  been  wholly  unnecessary — ^would  have 
been  merely  a  piece  of  supererogation,  for 
there  had  been  no  tendency  to  construe  the 
words  "public  works"  strictly,  but,  on  the 
contrary,  the  Supreme  Court  had  construed 
them  broadly  and  liberally.  See  Lark  v. 
State,  55  Ga.  436  (decided  in  1875).  Section 
4310  of  the  Code  of  1873,  as  amended  by  the 
act  of  1879,  retained  Its  form  untU  Septem- 
ber 19,  1908,  and  is  now  incorporated  tn  sec- 
tion 1039  of  the  Penal  Code  of  1805. 

If  it  had  not  been  for  the  proviso  created 
by  the  Senate  amendment  to  the  act  of  1879, 
the  county  authorities,  under  other  CJode  sec- 
tions and  statutes  then  In  existence  (see 
Code  1882,  §fi  4814,  4815,  4820, 4821  [e]),  might 
not  only  have  employed  the  convicts  upon 
private  works,  but  also  have  turned  over  the 
physical  custody  of  the  prisoners  to  private 
hirers.  The  effect  of  this  proviso  was  to  re- 
peal so  much  of  those  laws  as  authorized 
the  hiring  out  of  the  convicts  and  the  deliv- 
ery of  their  custody  and  control  to  private 
persona.    County  of  Walton  t.  FrankUn,  95 


Ga.  538,  22  S.  B.  279.  The  legal  effect  of 
the  changes  made  la  the  law  by  the  act  of 
1879  was  to  require  the  Judges,  in  Imposing 
chain  gang  sentences,  to  direct  that  the  pris- 
oners be  employed  either  on  public  works  or 
such  other  works  as  the  county  authorities 
might  direct  (Screen  ▼.  State,  107  Ga.  715, 
33  S.  B.  393),  and  to  authorize  the  county 
authorities  so  to  work  them.  The  ordinaries 
and  other  authorities  having  in  charge  coxm- 
ty  matters  were  required  by  law  to  organ- 
ize the  chain  gangs  and  to  direct  where  they 
should  be  put  to  labor  upon  either  public 
roads,  city  streets,  or  private  work. 

There  is  nothing  to  which  we  are  unac- 
customed in  the  retention  of  the  control  of 
convicts  by  the  public  authorities  while  their 
labor  is  sold  to  private  persons.  This  plan 
was  pursued  as  to  the  felony  convicts  from 
1897  to  AprU  1,  1909.  Mason  v.  Hamby. 
(Ga.)  64  S.  B.  569.  See  Acts  1897,  p.  71; 
Acts  1903,  p.  65.  Under  these  acts  the  pris- 
on commission  organized  the  penitentiary 
system,  employed  wardens,  guards,  etc.,  who 
had  the  immediate  control  of  the  prisoners, 
but  leased  the  labor  of  the  felony  convicts 
to  private  lessees.  Under  the  acts  of  1897 
and  1903  cited  above,  the  prison  commis- 
sion was  given  general  supervisory  powers 
over  the  misdemeanor  chain  gangs,  but  the 
particular  control  was  left  with  the  county 
authorities  and  the  officers  by  them  em- 
ployed. 

In  no  case  (if  we  except  the  palpable 
obiter  in  the  case  of  Rountree  v.  Durden,  95 
Ga.  221,  22  S.  B.  149),  has  the  Supreme  Court 
ever  held  that  a  bona  fide  arrangement  by 
which  the  county  authorities  organized  the 
chain  gang,  employed  the  proper  officers, 
and  through  them  retained  actual  control  of 
the  men,  but  employed  their  labor  for  pri- 
vate individuals,  was  Illegal.  Such  work  in 
a  very  fair  sense  is  Indeed  quasi  public 
work,  for  the  county  receives  the  benefit  of 
the  labor,  as  the  amounts  realized  from  the 
contracts  to  do  the  labor  for  individuals  is 
paid  into  the  county  treasury  and  is 
used  for  public  purposes.  In  all  of  the 
opinions  rendered  by  the  Supreme  Court 
on  the  subject  there  is  a  negative  pregnant 
that  such  an  arrangement  would  be  legal. 
In  Russell  ▼.  Tatum,  104  Ga.  832,  30  S.  E. 
812,  it  is  said:  "That  convicts  cannot  be 
worked  in  chain  gangs  controlled  by  private 
individuals  is  well-settled  law  of  this  state.** 
Also,  in  the  same  case:  *The  detention  of 
the  convict  by  the  private  individual  toho- 
had  him  in  cuitody  was  therefore  illegaL" 
In  that  case  the  county  Judge  had  hired  the 
convict  to  Tatum,  and  Tatum  had  organized 
and  was  controlling  the  chain  gang.  In 
Simmons  v.  Ga.  Iron  ft  Coal  Co.,  117  Ga. 
306,  43  S.  B.  780,  61  L.  R.  A.  739  (9),  the 
Supreme  Court  said:  "Convicts  cannot  be 
worked  in  private  chain  gangs  controlled  by 
private  individuals.**  In  the  course  of  the 
(pinion  it  is  stated :  "The  right  to  have  the 
prisoner  discharged  is  based  on  the  further 
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ground  that  he  Is  held  in  custody,  under 
sentence  of  the  superior  court,  in  a  private 
chain  gang  under  the  control  and  manage- 
ment of  private  individuals,  acting  for  a 
private  corporation." 

In  Daniel  v.  State,  114  6a.  537,  40  S.  B. 
806,  it  was  said:  "It  appears  from  the 
evidence  that  the  accused,  after  his  convic- 
tion of  the  offense  of  larceny  in  the  city 
court  of  Jefferson,  was  hired  by  the  county 
authorities  of  Jackson  county  to  the  board 
of  commissioners  of  roads  and  revenues  of 
Elbert  county,  and  that  the  Elbert  county 
authorities  in  turn  hired  him,  with  other 
misdemeanor  convicts,  to  Swift  Bros.,  a  firm 
doing  business  in  Elbert  county.  Swift  Bros, 
were  private  parties.  They  made  a  bond 
with  sureties,  *to  hold  the  county  of  Elbert 
blameless  and  free  from  damage  and  cost 
and  expense  for  the  management,  control, 
and  detention*  of  the  convicts  hired  to  them. 
The  officers  of  the  camp,  while  appointed  by 
the  county,  were  paid  by  Swift  Broa  The 
convicts  were  worked  on  a  farm.  Beyond 
the  appointment  of  guards  and  bosses,  who, 
as  before  stated,  were  paid  by  Swift  Bros., 
the  county  authorities  had  no  control  what- 
ever over  the  convicts.  All  this  Is  uncon- 
troverted.  We  are  constrained  to  hold  that 
under  the  law  of  this  state  the  accused  was 
not,  at  the  time  of  his  escape,  in  a  lawful 
place  of  confinement,  and  cannot  be  punish- 
ed for  escaping  therefrom,  under  the  provi- 
sions of  Pen.  Code  1895,  §  314.  The  law  reg- 
ulating the  punishment  of  misdemeanor  con- 
victs (Pen.  Code,  1895,  f  1039)  expressly 
provides  *that  nothing  herein  contained  shall 
authorize  the  giving  the  control  of  convicts 
to  private  persons,  or  their  employment  by 
the  county  authorities  in  such  mechanical 
pursuits  as  will  bring  the  products  of  their 
labor  into  competition  with  the  products 
of  free  labor.'  It  would  he  ahsurd  to  hold 
that  the  mere  appointment  "by  the  county  of 
guards,  without  more,  is  such  an  assertion  of 
oontrol,  management,  and  authority  hy  it 
4M  to  save  the  hiring  of  its  misdemeanor 
convicts  to  private  persons  from  repugnance 
to  the  proviso  quoted.'*  The  italics  in  the 
foregoing  quotations  are  ours,  and  are  used 
to  emphasize  the  fact  that  in  each  case  the 
decision  of  the  court  was  directed  to  the 
fact  that  the  convicts  were  given  into  private 
control,  and  that  there  is  not  the  slightest 
intimation  that  the  confinement  was  illegal 
because  the  work  was  private  work. 

It  would  be  remarkable,  indeed,  if  the  em- 
ployment of  convicts  on  private  work  were 
of  itself  illegal,  that  the  Supreme  CJourt 
should  not  have  given  some  Intimation  of 
that  fact  In  some  of  the  cases  dted,  instead 
of  placing  the  decisions  solely  and  alone  up- 
on the  question  of  whether  the  control  was 
individual  or  official.  For  instance,  in  the 
Daniel  Case,  if  the  court  had  held  the 
view  that  the  employment  of  the  chain  gang 
In  the  doing  of  private  work  was  illegal,  a 


ruling  to  that  effect  would  have  prevented  the 
necessity  of  going  into  the  more  complex 
question  as  to  whether,  under  the  particular 
arrangement  appearing  in  that  case,  the 
control  of  the  convicts  was  delivered  to  pri- 
vate persons,  or  was  retained  by  the  county 
authorities. 

The  General  Assembly  seems  to  have  rec- 
ognized that  the  language  of  section  1039 
of  the  Penal  Code  allowed  the  county  au- 
thorities to  employ  the  convicts  in  private 
works;  for  at  the  special  session  of  1908, 
after  a  lengthy  report  had  been  received 
from  a  special  investigating  committee,  in- 
veighing against  the  employment  of  convicts 
otherwise  than  upon  public  works,  an  act 
was  adopted  striking  the  words  "or  on  such 
other  works,"  etc.,  from  that  section  and 
leaving  it  so  that  the  sentence  of  the  court 
should  read  in  future  "to  work  in  the  chain 
gang  on  the  public  roads,  or  in  such  other 
public  works  as  the  county  or  state  authori- 
ties may  employ  the  chain  gang."  Laws  Qa. 
1908,  p.  1119. 

One  other  point  deserves  attention.  One 
of  the  provisos  in  section  1039  of  the  Penal 
Code  is  that  the  convicts  shall  not  be  em- 
ployed by  the  county  authorities  "in  such 
mechanical  pursuits  as  will  bring  the  prod- 
ucts of  their  labor  into  competition  with  the 
products  of  free  labor."  The  contract  be- 
tween the  ordinary  of  Turner  county  and 
Conolly  &  Pinson  provided  that  the  chain 
gang  should  work  on  the  turpentine  business 
of  that  firm.  The  court  charged  the  Jury 
that  convicts  could  not  be  employed  in  the 
turpentine  business.  We  hardly  think  that 
work  on  a  turpentine  farm  Is  a  "mechanical 
pursuit,"  according  to  the  definitions  which 
have  been  given  that  phrase.  See  the  defini- 
tions of  this  phrase  collected  in  5  Words  & 
phrases,  4462.  However,  be  this  as  It  may, 
the  employment  of  the  chain  gang  in  all  me- 
chanical pursuits  was  not  forbidden.  It 
might  be  so  employed  if  the  products  of  the 
convicts*  labor  was  not  brought  into  com- 
petition with  the  products  of  free  labor. 
This  was  a  question  for  the  determination 
of  the  county  authorities,  under  the  supervi- 
sion of  the  prison  commission;  and  their 
decision  in  the  matter  was  not  subject  to 
be  brought  into  question  by  the  whipping 
boss,  or  other  official  employed  to  conduct 
the  chain  gang  under  the  dhrection  of  the 
county  authorities;  nor  is  their  decision  sub- 
ject to  collateral  attack  in  this  proceeding. 
This  much  of  the  statute  is  necessarily 
largely  directory. 

A  similar  provision  was  Inserted  into  the 
act  authorizing  the  prison  commission  to  let 
out  the  felony  convicts,  prior  to  the  present 
year;  and  it  is  a  matter  of  current  history 
and  general  information  that  they  employed 
a  large  number  of  the  men  on  turpentine 
farms,  presumably  because  they  would  be 
brought  less  into  competition  with  free  la- 
bor there  than  in  other  ordlnaiy  employ- 
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ments.  This  proviso'  was  Inserted  Into  the 
law  for  the  benefit  of  free  laborers,  not  for 
the  benefit  of  the  conytcts.  Neither  the  pris- 
oners nor  the  guards  or  whipping  bosses 
were  legally  interested  In  the  question  as  to 
whether  the  products  of  the  work  done  by 
the  chain  gang  came  Into  competition  with 
the  products  of  free  labor  or  not.  The  ques- 
tion of  the  legality  of  the  particular  employ- 
ment would  be  before  the  court  If  some  free 
laborer  (or  perhaps  some  officer  authorized 
to  act  on  behalf  of  the  state  Itself)  had  made 
the  complaint.  Mayor  y.  Simmons,  96  Ga. 
480,  23  S.  B.  SOS;  Reld  ▼.  Mayor  of  Eaton- 
ton,  80  GSL  755,  6  S.  E.  602;  Fincher  v.  Col- 
lum,  2  Ga.  App.  743,  59  S.  E.  22. 

2.  It  follows  from  what  we  have  said 
above  that  the  court  erred  In  excluding  the 
documents  tendered  by  the  defendant,  and 
In  giving  the  instruction  complained  of.  Ex- 
ception is  also  taken  to  the  action  of  the 
court  In  admitting,  over  objection,  certain 
testimony  tending  to  show  the  convict's  bad 
physical  condition  at  the  time  of  the  whip- 
ping. This,  was  clearly  admissible.  While 
the  ''boss*'  might  have  had  the  right  to  whip 
the  convict,  he  had  no  immunity  from  any 
liability  for  brutality  arising  from  his  go- 
ing beyond  what  was  reasonable  under  the 
circumstances.  It  does  not  clearly  appear 
that  the  defendant  was  guilty  of  doing  more 
than  the  circumstances  and  his  authority 
In  the  premises  authorized.  This  question 
should  be  submitted  to  the  jury  under  proper 
Instructions,  and  all  testimony  fairly  tending 
to  Illustrate  this  question  will  be  relevant. 

If  the  eyes  of  one,  a  citizen  of  another 
state,  or  yet  of  a  future  generation,  should 
chance  to  fall  upon  these  pages,  he  will  per- 
haps wonder  why  questions  of  such  appar- 
ent juristic  simplicity  should  have  engaged 
the  pains  of  the  court  to  such  a  length. 
However,  we  have  deemed  it  necessary  to 
go  into  the  question  lengthily  and  with  much 
painstaking.  Indeed,  we  may  state,  in  fair- 
ness to  the  trial  judge,  that  the  view  of  the 
law  presented  In  the  rulings  complained  of 
is  In  accord  with  that  current  largely  among 
the  bench  and  bar  of  the  state.  A  cognate 
phase  of  this  great  question,  its  legislative 
aspect,  held  the  General  Assembly  of  this 
state  in  extraordinary  session  for  many  days 
last  year.  Outcry,  resolutions.  Investigation, 
and  even  the  able  report  of  the  investigating 
committee  (see  Laws  Ga.  1908,  p.  1059  et 
seq.),  have  tended  to  raise  the  question  to 
such  Impoji^nce  as  to  make  the  research  .we 
have  given  it  worth  the  while.  The  old 
system  Is  gone;  a  new  system  is  in  vogue. 
Any  word  as  to  the  wisdom  of  either  Is  not 
within  our  province  to  say.  The  case  arose 
under  the  old  law,  and  must  be  administer- 
ed accordingly. 

Judgment  reversed. 


(6  Oa.  Aj»p.  270> 
AI/BANY  St  N.  RT.  CO.  v.  WHEELER. 

WHEELER  V.  ALBANY  &  N.  RY.  CO. 
<NoB.  1,449,  1,450.) 

(Court-  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  Appeal  and  Ebbob  (§  588*)  —  Bbief  of 
Evi  DEN CB— Concise  Statement. 

The  law  requires  that  the  brief  of  the  evi- 
dence shall  not  consist  of  a  report  of  all  the 
testimony,  but  shall  be  a  succinct,  concise  state- 
ment of  only  80  much  of  the  evidence  as  is  ma- 
terial to  an  understanding  of  the  errors  com- 
plained of.  To  convert  the  full  stenographic 
report  into  narrative  form  is  not  a  compliance 
with  the  law.  Abridgment  and  condensation  are 
as  essential  to  the  legality  of  a  brief  of  the  evi- 
dence as  is  the  approval  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2609;    Dec  Dig.  §  588.*] 

2.  New  Tbial  (8  132*)— Bbiep  of  Evidence- 
Filing. 

A  motion  for  a  new  trial  was  duly  filed  m 
term  time.  No  brief  of  evidence  was  then  filed, 
bat  the  hearing  of  the  motion  was  continued  to 
a  day  in  future  (less  than  30  days  from  the  date 
of  the  trial),  and  it  was  directed  in  the  order 
that  movant  should  present  the  brief  of  the 
evidence  3  days  before  the  time  set  for  the  hear^ 
ing.  The  movant  did  not  present  the  brief  of 
the  evidence  until  the  day  which  had  been  set 
for  the  hearing.  However,  when  that  day  arriv- 
ed, the  term  of  the  court  at  which  the  trial  was 
had  was  still  in  session.  Upon  presentation  of 
the  brief  of  the  evidence  the  respondent '  object- 
ed that  it  had  not  been  filed  within  the  time 
allowed  by  the  judge,  and  moved  to  dismiss  the 
motion  for  a  new  trial.  The  judge^  neverthe- 
less, approved  the  brief  of  the  evidence  and 
heard  the  motion  for  new  trial  on  its  merits. 
Hcld^  that  this  was  not  error.  Broadway  Na- 
tional Bank  v.  Kendrick,  124  Ga.  1053,  53  S.  E. 
576;  Eady  v.  Atlanta  Coast  Line  U,  Co.,  129 
Ga.  363,  58  S.  E.  895  (2). 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  I  132.*] 

3..  New  Tbial  (§  11*)— Successive  VEBDicra 

—Slight  Ebbob. 

The  trial  under  review  being  the  third  trial 
of  the  case,  and  the  verdict  in  favor  of  the  pre- 
vailing party  being  the  second  finding  in  his  fa- 
vor, a  new  trial  will  not  be  granted  on  account 
of  slight  error.  See  Albany  &  Northern  Ry. 
Co.  V.  Wheeler,  3  Ga.  App.  414,  59  S.  E.  1116. 
and  Wheeler  v.  Albany  &  Northern  Ry,  Co.,  4 
Ga.  App.  439,  CI  S.  E.  839. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  14-16;    Dec.  Dig.  i  U.*] 

4.  Chabob  Faib  and  Accubate. 

The  charge  of  the  court  fairly  and  accu- 
rately presented  to  the  jury  the  degree  of  dili- 
gence required  of  a  railway  company  as  to  the 
prevention  of  the  communication  of  fire  from  its 
locomotives  to  adjacent  property. 

5.  Railboads  (§  465*)  —  Fibb  -^  Pboximatb 
Cause. 

Wind,  unless  extraordinary*  is  not  to  be 
regarded  as  an  intervening  prdximate  cause, 
where  a  railway  company  negligently  allows 
fire  to  escape  from  its  locomotive  and  it  is  com- 
municated to  adjacent  property.  East  Tennes- 
see Ry.  Co.  v.  Hesters,  90  Ga,  12,  15  S.  E. 
828  (3). 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  §  1692;   Dec.  Dig.  f  465.*] 

6.  New  Tbial  (§  41*)— Habmless  Ebbob— In- 
applicable iNaXBUCTION. 

The  charge  of  the  court  upon  the  duty  of 
the  railway  company  to  take  cognizance  of  tht 
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oomboBtibie  nature  of  grass  and  other  things 
on  its  right  of  way,  and  to  adopt  means  to  pre- 
vent fire  from  being  started  on  its  right  of  way 
and  carried  to  other  property,  does  not  seem  to 
be  directly  and  immediately  applicable  to  the 
facts  of  the  case;  bnt  a  new  trial  will  not  be 
granted  for  this,  as  it  is  highly  improbable  that 
the  plaintiff  in  error  suffered  any  prejudice 
therefrom. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent.  Dig.  §  66;   Dec  Dig.  I  41.*] 

7.  Railboadb  (5  453*)— PiMB— LiABiLrrr. 

One  who  owns  property  adjacent  to  a  rail- 
road, and  builds  his  houses  or  otherwise  locates 
his  property  near  to  the  right  of  way,  takes  up* 
on  himself  the  risk  of  injury  through  fires  occa- 
sioned by  the  running  of  the  locomotives  with 
ordinary  pare  and  diligence;  bat  he  does  not 
take  upon  himself  the  risk  of  fires  caused  bv 
negligence  of  the  companv  or  its  servants.  A 
diarge  substantially  to  this  effect  was,  there- 
fore, not  erroneous.  See  M.  &  W.  R.  Co.  v.  Mo- 
Connell,  31  Oa.  133,  138,  76  Am.  Dec.  685,  as 
explained  and  modified  in  Brown  Store  CJo.  v. 
Chattachoochee  Co.,  121  Ga.  809,  49  S.  E.  839. 
See,  also,  Cincinnati,  etc,  R.  Co.  v.  Barker,  94 
Ky.  71,  21  S.  W.  347;  56  Am.  &  Bng.  R. 
Cases,  106. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S8  1657-1659;  Dec  Dig.  §  453.*] 

8.  Daicaoeb  (§  69*)— Torts— INTEBKST. 

The  court  properly  instructed  the  jury  that 
they  might,  in  assessing  the  aggregate  of  dam- 
ages awarded  to  the  plaintiff  for  the  negligent 
destruction  of  his  property  by  fire,  include  in- 
terest upon  the  value  of  the  property  so  destroy- 
ed from  the  date  of  the  fire  to  the  date  of  the 
trial  at  7  per  cent,  per  annum.  Tifton,  Thom- 
asville  &  Gulf  R.  Co.  v.  Butler,  4  Ga.  App.  191, 
60  S.  B.  1087.  See  Wilson  v.  Troy,  135  N.  Y. 
96,  32  N.  E.  44,  and  notes  thereto  as  reported 
In  18  L.  R.  A.  449,  and  31  Am.  St.  Rep.  817. 
See,  also.  King  v.  So.  Pac  Co.,  109  Cal.  96,  41 
Pac  786,  29  Lw  R.  A.  755. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  137;   Dec  Dig.  |  69.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Cordefe;  B.  F. 
Strozier,  Judge. 

Action  by  H.  C.  Wheeler  against  the  Albany 
Ac  Northern  Railway  Company.  Judgment 
for  plaintur,  and  defendant  brings  error,  and 
plaintiff  assigns  cross-error.  AfiArmed  on 
both  the  main  and  cross  bill. 

See,  also,  8  Ga.  App.  414,  69  S.  B.  1116;  4 
Ga.  App.  439,  61  S.  E.  839. 

J.  T.  Hill  and  Maynard  St  Hooper,  for 
plaintiff  In  error.  Cram  &  Jones,  for  defend- 
ant In  error. 

POWELL,  J.  One  of  the  grounds  of  the 
motion  to  dismiss  the  bill  of  exceptions  is 
that  the  document  filed  as  the  brief  of  the 
evidence  Is  not  such  a  brief  of  the  evidence  as 
is  required  by  law.  We  do  not  care  to  elabo- 
rate the  propositions  announced  generally  In 
the  headnotes,  bnt  we  wish  to  take  this  occa- 
sion to  say  a  few  words  upon  the  subject  of 
the  proper  method  of  preparing  a  brief  of  the 
evidence.  In  the  beginning,  let  us  say  that 
what  we  are  about  to  express  is  not  to  be 
taken  as  a  particular  reflection  upon  the  able 
counsel  for  plaintiff  in  error.    The  dellnquen- 


ey  to  which  we  shall  refer  is  one  to  which 
nearly  every  member  of  the  bar  may  plead 
guilty.  It  is  a  fault,  nevertheless — even 
more  than  a  fault.  It  is  a  plain  violation  of 
the  letter  and  the  spirit  of  the  law.  The  so- 
called  brief  of  the  evidence  In  this  case  is 
plainly  an  unabridged  copy  of  the  stenogra- 
pher's report  of  the  trial.  It  consists  of 
about  65  pages  of  closely  written  typewritten 
matter.  The  substance  of  it,  so  far  as  mate- 
rial to  a  consideration  of  the  error  complain- 
ed of,  could  easily  be  condensed  within  5,  or 
at  most  10,  pages.  The  remaining  60  pages 
is  either  repetition  or  purely  immaterial  sur- 
plusage. Now,  section  5488  of  the  Civil  Code 
of  1895  provides:  "The  brief  of  the  evidence 
required  in  motions  for  new  trials  shall  be 
a  condensed  and  succinct  brief  of  the  materi- 
al portions  of  the  oral  testimony,  including  a 
similar  brief  of  interrogatories  read  on  the 
trial.  In  such  brief  there  shall  be  included 
the  substance  of  all  material  portions  of  all 
documentary  evidence.  Documentary  evi- 
dence copied  as  an  exhibit  or  set  out  in  the 
pleadings,  and  introduced  in  evidence,  shall 
not  be  set  out  in  the  brief  except  by  refer- 
ence to  the  same.  In  all  cases  in  which  the 
testimony  has  been  stenographically  reported, 
the  same  may  be  reduced  to  narrative  form, 
or  the  stenographic  report  may  be  used  in 
whole  or  in  part  In  making  up  the  brief,  with 
immaterial  questions  and  answers  and  parts 
thereof  stricken,  so  as  in  every  case  to  short- 
en the  brief,  and  include  therein  only  mate- 
rial evidence."  See,  also,  Civ.  Code  1895,  §§ 
5528  (1,  2),  5529,  and  5530. 

The  plain  policy  of  the  law  is  that  the  re- 
viewing courts  shall  not  be  burdened  with 
the  duty  of  going  through  a  full  report  of  the 
testimony  and  sorting  the  material  from  the 
immaterial.  It  is  a  serious  hindrance  to  the 
judges,  in  the  process  of  attempting  to  ap- 
prehend the  points  Involved  in  a  proper  deci- 
sion of  the  case,  that  they  must  search  for 
the  relevant  throughout  &n  overwhelming  and 
naturally  obscuring  volume  of  the  irrelevant 
If,  when  a  record  is  thus  thrust  upon  a  busy 
court,  the  Judges  fall  to  catch  a  clear  and 
accurate  conception  of  the  material  points, 
the  blame  in  Justice  should  fall  upon  counsel 
who  prepared  the  record,  apd  the  trial  Judge 
who  approved  it  without  requiring  Its  abridg- 
ment, rather  than  upon  the  members  of  the 
reviewing  court  We  may  call  attention  to 
some  of  the  more  palpable  violations  of  the 
law  in  this  respect  which  have  been  imposed 
upon  us.  We  have  had  to  review  personal  In- 
Jury  cases  In  which  the  exception  was  to  the 
granting  of  a  nonsuit,  and  in  the  report  of 
the  evidence  would  appear  page  after  page 
devoted  to  a  description  of  the  plaintiff's  in- 
juries as  detailed  by  himself,  his  physicians, 
and  others,  on  direct  and  then  on  cross-ex- 
amination. Of  course,  on  exception  to  non- 
suit, the  extent  of  the  plaintiff's  injuries  is 
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not  involved,  and  in  an  utterly  Immaterial 
question.  A  simple  statement  In  the  brief  of 
the  evidence  to  the  effect  that  the  plaintiff 
and  others  testified  that  he  had  been  injur- 
ed in  one  or  more  of  the  respects  indicated  in 
his  petition  would  be  all  that  was  necessary. 
All  in  excess  of  this  tended  to  obscure  the  ac- 
tual points  involved,  added  to  the  costs,  and 
entailed  a  great  deal  of  unnecessary  labor 
upon  the  reviewing  court.  Take  a  trespass 
case,  in  which  the  point  involved  is  wheth- 
er the  plaintiff  has  shown  title,  and  in  which 
there  has  been  much  testimony  as  to  the  ex- 
tent of  the  damage.  In  the  brief  of  the  evi- 
dence no  reference  need  be  made  to  the  testi- 
mony as  to  the  extent  of  the  damage,  except 
a  general  statement  that  there  was  evidence 
supporting  this  element  of  the  case,  and,  if 
there  has  been  a  verdict  for  the  plaintiff, 
that  the  amount  of  the  damages  as  shown  by 
the  testimony  ranged  between  such  sums  as 
the  witnesses  in  fact  gave.  It  is  utterly  un- 
necessary to  repeat  and  reiterate  facts  de- 
veloped in  the  evidence.  The  reviewing  court 
has  nothing  to  do  with  the  preponderance  in 
cases  of  dispute.  If  one  witness  testifies  to 
a  fact,  and  a  dozen  others  support  him  in  it, 
it  is  profitless  to  set  out  the  testimony  of 
each  of  them.  It  is  only  necessary  to  give  a 
brief  statement  of  what  the  first  witness 
swore  and  to  say  that  the  dozen  others  testi- 
fied substantially  to  the  same  thing. 

The  trial  Judge  ought  never  to  put  his  ap- 
proval to  a  brief  of  the  evidence  until  it  has 
been  abridged  In  accordance  with  the  spirit 
and  purpose  of  the  law.  It  is  his  duty  to 
compel  the  obedience  of  counsel  to  this  salu- 
tary rule.  To  change  the  verbatim  report 
of  the  court  stenographer  into  narrative 
form  is  not  a  compliance  with  the  statute. 
It  is  not  a  brief  of  the  evidence,  and  entitled 
to  approval,  unless  all  immaterial  questions 
and  answers  are  stricken.  Reasonable  brevity 
is  as  much  a  cardinal  essential  of  a  legal 
brief  of  the  evidence  as  is  the  approval  of 
the  trial  judge.  Such  great  laxity  has  pre- 
vailed and  has  been  tolerated  in  the  enforce- 
ment of  this  statute  (only  in  the  most  fiagrant 
cases  has  the  court  hitherto  declined  to  con- 
sider the  so-called  briefs  of  evidence  on  the 
ground  that  they  were  not  in  fact  briefs  of 
the  evidence)  that  we  do  not  deem  it  proper 
to  begin  a  rigid  enforcement  of  the  law  with- 
out notice  to  the  profession.  But  this  is  to 
give  the  notice  and  the  warning  that  here- 
after the  law  must  be  obeyed  in  this  respect 
It  Is  not  our  intention  to  be  harsh  or  cap- 
tious in  the  enforcement  of  the  rule,  but  we 
feel  It  our  duty  to  ourselves  and  to  the  law 
itself  to  enforce  the  statute  with  greater 
strictness  than  we  have  done  hitherto.  We 
have  been  practicing  lawyers  in  our  time, 
of  course;  and  we  recognize  that  counsel 
for  the  movant  is  frequently  deterred  from 
an  attempt  to  brief  the  evidence  to  the  ex- 
tent it  should  be*  briefed  by  reason  of  the 


fact  that  opposing  counsel  may  object  to  any 
brief  of  the  evidence  which  consists  of  less 
than  a  statement  of  the  whole  testimony. 
In  this  connection  we  may  say  that  when  an 
improperly  prepared  brief  of  the  evidence 
appears  in  the  record,  without  any  explana- 
tion or  contrary  statement,  it  Is  presumed 
to  be  work  of  counsel  for  the  movant.  Hence, 
if  counsel  for  the  movant  has  not  In  fact 
been  derelict  In  this  respect,  and  desires  to 
save  himself  from  this  imputation,  he  should 
present  what  he  conceives  to  be  a  correct 
brief  to  the  judge.  If  opposing  counsel  ob- 
jects, and  the  judge  sustains  the  objection 
and  causes  additions  to  be  made,  .it  is  the 
privilege  of  moving  counsel  to  cause  this 
fact  to  appear,  either  by  a  note  or  memoran- 
dum attached  to  the  brief  of  the  evidence- 
and  verified  as  a  part  of  it,  or  by  a  recital 
In  the  bill  of  exceptions;  and  if  when  the 
case  reaches  this  court  It  appears  that  the 
brief  has  been  improperly  added  to  at  the 
instance  of  counsel  for  the  respondent,  it  is 
within  the  discretion  of  this  court  to  give 
such  direction  to  the  matter,  by  taxing  the 
costs,  or  otherwise,  as  will  protect  the  party 
not  at  fault. 

As  we 'have  said  above,  our  object  In  en- 
tering upon  this  discussion  In  the  present 
case  is  not  to  single  out  the  attorneys  im- 
mediately Involved  for  criticism  (for,  indeed, 
tbey  are  even  less  offending  than  many  oth- 
ers have  been),  but  to  take  the  opportunity 
of  announcing  the  future  policy  of  this  court 
We  are  sincere  when  we  say  that  we  prefer 
to  decide  cases  upon  their  merits,  rather  than 
upon  technicalities ;  but  the  law  is  law,  and 
must  be  obeyed. 

Judgment  affirmed,  on  both  bills  of  excep- 
tion. 


PBLHAM  MFG.  CO.  v. 
(No.  1,636.) 


(6  Qa.  App.  SOS) 
POWELL. 


(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  Masteb  and  Servant  •(§  101  ♦)— Injuries 
TO  Servant— Care  Required. 

Actionable  negligence  by  the  master,  with 
reference  to  his  servant,  is  the  failure  to  exer- 
cise ordinary  care  to  provide  a  reasonably  safe 
place  to  work  and  reasonably  safe  appliances 
with  which  to  work,  and  the  failure  to  exercise 
ordinary  care  to  keep  the  place  and  appliances 
in  a  reasonably  safe  condition. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  171-184;  Dec  Dig.  f 
101.*] 

2.  Master  and  Servant  (§  293*)— Injuries 
TO  Servant— Actions-Instructions. 

A  charge  which  fails  to  qualify  the  care  re- 
quired to  be  exercised  by  the  master  as  that 
of  "ordinary  care,"  or  to  qualify  the  condition 
of  the  place  and  appliance  furnished  by  the 
master  as  that  of  "reasonable  safety,"  but  in- 
structs the  jury  without  qualification  that  "the 
master  is  charged  with  the  necessity  of  fur- 
nishing such  machinery  as  will  be  safe.*'  incor- 
rectly states  the  rule  of  law  defining  the  mas^ 
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tor's  duty,  and  in  effect  makes  him  an  insurer 
of  the  servant's  safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1148-1161;  Dec  Dig.  8 

3.  Tbial  (§  296*)  — Erbob  in  Instbuctions 
Cured  bt  Other  Instbuctions. 

The  vice  of  a  wrong  rule  in  a  charge  is  not 
extracted  by  the  fact  that  the  rigl\t  rule  is  also 
given,  because  it' is  impossible  to  tell  which  rule 
the  jury  accepted.  Especially  is  this  true  where 
the  charge  makes  a  concrete  application  of  the 
wrong  rule  to  the  Issuable  facts  and  states  the 
right  rule  as  an  abstract  proposition  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  705-718;  Dec  Dig.  §  296.*] 

4.  Tbial  (§  296*)— Instbuctions— Bbbob  Cub- 
ed BY  WITHDBAWAL. 

Where  an  erroneous  instruction  Is  given  on 
a  material  issue,  the  error  is  not  rendered  harm- 
less by  a  subsequent  statement  of  the  judge  that 
he  had  given  toe  correct  rule  in  atiother  part 
of  his  charge  He  must  make  it  plain  and  clear 
to  the  jury  that  the  first  instruction  was  in- 
correct ana  is  expressly  retracted,  and  that  the 
subsequent  statement  was  correct  and  is  substi- 
tuted for  the  incorrect  one ;  and  it  must  appear, 
therefore,  that  the  jury  could  not  have  been 
misled  or  confused  by  the  two  inconsistent  state- 
ments. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  §§  705-718;  Dec  Dig.  §  296.*1 

6.  Appeal  and  ETbbob  (SS  730. 1031*)— Assign- 
ment OF  EJbbob  —  Sufficiency  —  Fbesump- 

TION    OF   PBEJUDICIAL    EiFFECT   OF    EBBOB. 

Grounds  of  a  motion  for  a  new  trial  which 
expressly  allege  that  extracts  from  a  charge  are 
erroneous  because  they  contain  incorrect  state- 
ments of  the  law  applicable  to  the  facts  in  is- 
sue, and  were  confusing,  misleading,  and  prej- 
udicial, are  sufficient  to  raise  the  question  of  the 
legal  correctness  of  such  statements;  and  if 
such  extracts  are  incorrect  statements  of  the 
law,  they  will  be  considered  in  connection  with 
the  evidence  for  the  purpose  of  ascertaining 
whether  the  movant  has  been  injured  by  the  giv- 
ing of  such  incorrect  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3013r-3016,  4038-4046; 
Dec  Dig.  f§  730,  1031.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Camilla;  J.  H. 
Scalfe,  Judge. 

Action  by  Z.  h.  PoweU,  by  next  friend, 
against  the  Pelham  Manafacturlng  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Jesse  W.  Walters  &  Sons,  J.  J.  Hill,  and 
Payne,  Little  &  Jones,  for  plaintiff  in  error. 
Bennet  &  Cox  and  Pope  &  Bennet,  for  de- 
fendant in  error. 

HILIi,  O.  J.  This  was  a  snit  by  a  servant 
against  his  master  to  recover  damages  for 
personal  injuries  caused  by  the  negligence  of 
the  master  in  the  use  and  maintenance  of 
inferior  and  defective  machinery.  Negli- 
gence was  also  allied  in  the  failure  of  the 
master  to  instmct  the  servant  who  was  a 
minor  and  inexperienced,  of  the  dangerous 
character  of  the  machinery  and  in  its  safe 
and  proper  use.  The  view  we  entertain  of 
certain  instructions  to  the  jury  on  the  law  of 
the  case,  which   are  specially  excepted  to. 


makes  unnecessary  any  detailed  statement  of 
the  issues  made  by  the  pleadings  and  the 
evidence.  A  general  statement  of  the  evi- 
dence will  be  sufficient  to  illustrate  the  ques- 
tions of  law  involved.  The  master  was  a 
corporation  engaged  in  the  manufacture  of 
cotton  gooda  The  servant  was  a  boy  about 
17  years  of  age.  He  had  had  some  experience 
as  an  operative  in  a  cotton  mill,  but,  accord- 
ing to  his  testimony,  none  in  the  particular 
work  he  was  called  upon  by  the  master  to  do 
at  the  time  of  his  injury.  When  he  was  in- 
jured he  was  engaged  in  cleaning  the  fronts 
of  the  card  machines,  by  picking  and  remov- 
ing with  his  hands  the  cotton  lint  and  fibers 
which  had  gathered  on  the  shelves  below  the 
doors  of  the  machines  and  on  the  scavenger 
rollers.  In  this  manner  be  had  successfully 
cleaned  14  of  the  machines,  and  when  he 
came  to  the  fifteenth  machine  he  discovered 
that  the  cotton  had  accumulated  on  the  shelf 
below  the  door  to  such  an  extent  as  to  pre- 
vent him  from  discovering  that  the  c^oor 
which  opened  into  the  chamber  or  case  where 
the  revolving  cylinders  were  inclosed,  and 
which  was  intended  to  remain  closed  as  a 
protection  from  the  danger  incident  to  the 
operation  of  the  machine,  had  fallen  down 
from  its  position;  and  being  ignorant  of  this 
fact,  as  well  as  the  consequent  danger,  due 
to  his  want  of  experience  and  instructions, 
he  put  his  right  hand  out  to  remove  the  ac- 
cumulation of  cotton,  and  it  went  through 
the  open  door  space,  .came  In  contact  with 
the  revolving  cylinder,  and  was  so  mangled 
as  to  necessitate  amputation.  The  evidence 
in  his  behalf  proved  that  the  hinges  or  latch- 
es to  the  door,  which  had  fallen,  and  which 
were  intended  to  keep  it  in  its  place,  had  be- 
come defective  by  wear  and  tear,  and  were 
for  this  reason  wholly  insufficient  for  the 
purpose,  as  the  door,  with  its  hinges  or  latch- 
es in  that  condition,  would  fall  from  its  po- 
sition by  the  vibration  of  the  machinery.  It 
was  also  alleged  that  the  machine  in  ques- 
tion was  of  an  inferior  and  dangerous  char- 
acter, not  equal  to  such  as  was  In  general 
use  in  cotton  mills,  and  that  in  this  respect 
the  defendant  was  negligent  All  the  allega- 
tions of  negligence  were  specifically  denied. 
The  evidence,  considered  as  a  whole  on  the 
various  issues  of  negligence,  was  in  conflict, 
the  question  of  liability  under  the  law  ap- 
plicable thereto  was  not  free  from  doubt, 
and  a  verdict  either  way  would  not  have 
been  without  support  This  condition  of 
equilibrium  in  the  evidence  makes  any  error 
of  law  presumptively  prejudicial. 

We  have  given  the  case  the  most  careful 
study,  and  we  have  concluded  that  the  court 
committed  material  and  prejudicial  error  in 
his  instructions  to  the  jury,  as  shown  by  the 
excerpts  objected  to,  on  the  rule  of  law  de- 
claratory of  the  master's  duty  to  his  serv- 
ants. The  excerpts  from  the  charge,  and  the 
charge  as  a  whole,  require  of  the  master  a 
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greater  degree  of  diligence  than  that  Imposed 
by  law.  The  Jury  was  Instructed,  In  eflfect, 
that  the  law  made  the  master  an  Insurer  of 
his  servants'  safety;  that  his  duty  of  dili- 
gence was  absolute  and  unqualified,  both  as 
to  instrumentalities  and  inspection;  that  he 
was  bound  to  furnish  and  maintain  safe  pla- 
ces and  safe  appliances.  Of  course,  this  Is 
not  the  correct  rule  of  law,  in  Georgia  or 
elsewhere.  "The  limit  of  the  master's  duty 
to  his  servant  regarding  places  and  applian- 
ces Is  to  exercise  ordinary  care,  having  re- 
gard to  the  hazards  of  the  service,  to  provide 
the  servant  with  reasonably  safe  working 
places,  machinery,  tools,  and  appliances,  and 
to  exercise  ordinary  care  to  maintain  them 
in  a  reasonably  safe  condition  of  repair." 
Armour  &  Ck>.  ▼.  Russ^  (C  C.  A.)  6  Lw  R.  A« 
(N.  S.)  602,  note.  This  states  the  law  tersely 
and  comprehensively.  Civ.  Code  1895,  §  2611, 
embodies  the  same  rule,  and  there  are  numer- 
ous decisions  of  this  court  and  the  Supreme 
Court  to  the  same  effect  The  master  does 
not  insure  or  guarantee  that  the  place  or  ap- 
pliance furnished  to  his  servant  Is  even  rea- 
sonably safe.  He  is  required  to  exercise  or- 
dinary care  to  have  them  reasonably  safe, 
and  to  maintain  them  In  a  reasonably  safe 
condition. 

We  are  aware  that  courts  frequently.  In 
declaring  the  rule  of  diligence  applicable  to 
the  relation  of  master  and  servant,  omit 
either  the  qualifying  words  "ordinary  or  rea- 
sonable" as  expressive  of  the  master's  duty, 
or  the  word  "reasonably"  as  qualifying  the 
condition  of  safety  of  the  place  or  appliance. 
And  in  cases  where  the  evidence  of  the  mas- 
ter's negligence  was  dear  and  convincing, 
the  omission  of  either  the  one  or  the  other 
qualifying  word  might  not  be  reversible  er- 
ror. But  the  tru6  rule  of  law  demands  that 
both  qualifying  words,  or  words  of  similar 
import,  be  used,  and  in  a  case  where  the 
question  of  the  master's  negligence  was  not 
manifest  from  'the  evidence,  it  would  be  pre- 
sumptively prejudicial  to  the  master's  rights 
under  the  law  to  omit  either  qualifying  word. 
If  any  principle  of  law  in  this  age  of  muta- 
tion and  progress  even  in  law  can  be  regard- 
ed as  stare  decisis,  the  one  above  discussed  is 
in  that  class.  It  has  its  source  in  the  com- 
mon law,  and  runs  harmoniously  through  the 
decisions  of  all  courts  of  authority  and  the 
texts  of  law  writers.  Besides,  it  is  the  stat- 
ute law  of  this  state.    Civ.  Code  1896,  $  2611. 

Let  us  see  how  completely  this  principle 
was  eliminated  by  the  trial  judge  In  his  in- 
structions to  the  jury.  We  will  group  several 
excerpts  from  the  charge,  Involving  substan- 
tially the  same  question  and  continuing  the 
same  error.  From  the  third  ground  of  mo- 
tion for  new  trial:  "The  master  is  charged 
with  the  necessity  of  furnishing  such  ma- 
chinery as  will  be  safe  for  the  operator  to 
work  around.  If  the  machinery  is  not  in 
proper  condition,  or  if  it  Is  Improperly  con- 
structed, to  the  extent  that  It  results  in  the  in- 
jury inflicted  on  the  plaintiff,  then  you  would 


find  the  defendant  liable.**  From  the  fourth 
ground:  "If  you  believe  that  the  defect  in 
the  machinery  was  the  proximate  cause  of  xhe 
injury,  then  it  would  be  your  duty  to  find 
against  the  defendant"  From  the  fifth 
ground :  "Now  the  issue  reduces  itself  to  the 
fact  as  to  whether  or  not— as  to  whether  the 
proximate  cause  of  the  injury  was  the  de- 
fect in  the  machinery  in  not  having  proper 
fastenings  to  the  doors.  If  you  believe  that 
that  was  the  proximate  cause  of  the  accident 
then  you  will  find  the  defendant  liable;  but 
if  you  believe  from  the  testimony  in  the  case 
that  the  proximate  cause  of  the  injury  re- 
sulted from  the  want  of  diligence  and  proper 
precaution  on  the  part  of  the  plaintiff,  then 
you  would  find  in  favor  of  the  defendant 
But  if  you  should  find  that  the  proximate 
cause  of  the  injury  was  the  defective  machin- 
ery, and  that  that  caused  the  injury  to  the 
plaintiff,  then  you  would  address  yourselves 
to  the  amount  that  yon  think  would  compen- 
sate the  plaintiff  for  the  loss  of  his  hand." 

The  only  possible  construction  that  can  be 
given  to  these  excerpts  from  the  charge  is 
that  the  court,  in  making  the  concrete  ap- 
plication of  the  law  to  the  vital  and  control- 
ling issues  in  the  case,  entirely  eliminated 
from  the  consideration  of  the  jury  the  ques- 
tion of  the  master's  diligence.  The  existence 
of  ordinary  care  which  qualifies  and  deter- 
mines the  master's  liability,  and  the  further 
qualif;ying  condition  of  the  reasonable  safety 
of  the  machinery,  were  both  conspicuously 
absent  from  the  charge.  The  hurtful  and  er- 
roneous statement  was  three  times  made  that 
"if  the  defect  in  the  machinery  was  the  prox- 
imate cause  of  the  plaintlfTs  injury,  the  de- 
fendant would  be  liable,"  although  the  master 
may  have  exercised  ordinary  care  in  furnish- 
ing reasonably  safe  machinery  and  have  exer- 
cised ordinary  diligence  in  keeping  It  in  a 
reasonably  safe  condition.  In  other  words, 
the  Jury  was  told  that  the  master  was  under 
an  absolute  duty  to  furnish  absolutely  safe 
machinery  and  under  the  absolute  duty  to 
keep  it  in  an  absolutely  safe  condition.  The 
court  explicitly  tells  the  Jury  that  "the  mas- 
ter is  charged  with  the  necessity  of  furnish- 
ing such  machinery  as  will  be  safe,"  and  If 
they  found  from  the  evidence  that  he  had 
not  discharged  this  necessary  duty,  and  "the 
defective  machinery  was  the  proximate  cause 
of  plaintiff's  injury,"  then  the  only  question 
that  could  Interest  them  further  would  be 
the  amount  of  compensation  that  they  would 
give  the  plaintiff  for  the  loss  of  his  hand. 
It  is  manifest  from  the  excerpts  quoted  tha/ 
the  court  instructed  the  Jury  that  the  master 
was  an  insurer  of  the  servants'  safety ;  and 
it  is  equally  manifest  that  this  was  most 
harmful  error,  in  view  of  the  close  conflict 
in  the  evidence  in  this  case  on  the  vital  issue 
of  the  master's  negligence. 

It  Is  true  that  the  court  in  another  part 
of  the  charge  stated  the  correct  rule  on  this 
subject  to  the  jury.    This  statement  of  the  true 
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rule  was  given  in  the  form  of  an  abstract  prop- 
osition of  law,  after  the  concrete  application 
of  the  wrong  rule  had  been  thrice  made,  and 
after  the  method  of  computing  the  damages 
(determined  by  the  application  of  the  wrong 
rule)  had  been  given  in  lengthy  detail  as 
laid  down  in  Florida  Cent.  &  P.  R,  Co.  ▼.  Bur- 
ney,  98  Ga.  1,  26  S.  E.  730.  The  vice  of  a 
wrong  rule  in  a  charge  is  not  extracted  by  the 
fact  that  the  right  rule  is  also  given  therein, 
because  it  is  impossible  to  tell  which  rule  the 
jury  adopted,  or  that  they  could  distinguish  the 
right  from  the  wrong;  and  especially  would 
this  be  true  in  a  case  where  the  wrong  rule 
was  concretely  applied  to  the  facts,  and  the 
right  rule  abstractly  stated.  Peradventure, 
the  jury  may  not  have  heard  the  statement 
of  the  right  rule,  or  understood  it  after  the 
trying  ordeal  of  the  mortality  and  annuity 
tables  had  been  endured.  The  wrong  rule 
was  three  times  given  in  the  beginning  of  the 
charge  and  before  the  minds  of  the  Jurors 
had  been  burdened  and  exhausted  as  just 
suggested. 

It  is  also  Insisted  by  learned  counsel  that 
the  court  corrected  the  error  made  in  the  be- 
ginning of  his  charge  on  the  question  of  the 
master's  duty.  At  the  conclusion  of  the 
charge  counsel  called  the  court's  attention 
to  this  error,  stated  the  true  rule,  and  asked 
the  court  to  specifically  so  charge.  The  court, 
in  response  to  this  request,  stated:  "The  rule 
that  I  read  is  the  correct  rule,  gentlemen." 
The  record  does  not  show  that  he  then  re- 
read to  the  jury  the  correct  rule  which  had 
been  previously  read  to  them,  and  the  fair 
Inference  is  that  he  did  not.  But,  if  he  had 
then  read  to  them  the  correct  rule,  we  do  not 
think  it  would  have  been  a  sufficient  correc- 
tion of  an  error  repeatedly  made  in  the  be- 
ginning of  the  charge ;  and  especially  did  it 
fall  far  short  in  this  respect,  when  the.  court 
did  not  expressly  call  the  attention  of  the 
jury  to  the  incorrect  statement  of  the  rule 
and  expressly  retract  it.  Atlanta  Ry.  Co.  v. 
McManus,  1  Ga.  App.  306,  58  S.  B.  258  (5),  and 
cases  cited. 

There  are  other  meritorious  attacks  made 
on  the  charge  of  the  court,  notably  that  some 
of  the  excerpts  contain  an  intimation  or  ex- 
pression of  opinion  on  the  evidence ;  but  we 
do  not  care  to  prolong  this  opinion,  and 
doubtless  there  will  not  be  a  recurrence  of 
these  errors  on  a  second  trial. 

Objection  Is  made  to  the  sufficiency  of  the 
assignments  of  error  on  the  excerpts  from  the 
charge  of  the  court  above  discussed.  We 
think  they  are  sufficient  They  raise  clearly 
and  specifically  the  question  that  the  prop- 
ositions of  law  charged,  and  which  are  fully 
set  out  in  the  assignments,  were  erroneous, 
and,  as  applied  to  the  facts  material  to  the 
issues,  misled  the  jury,  and  were  prejudicial 
to  the  movant.  If  the  propositions  of  law 
are  erroneous,  the  error  is  presumably  prej- 
udicial, and  the  entire  record  will  be  review- 


ed, to  ascertain  tf  the  plaiutiif  iu  error  h.. 
been  injured  by  the  giving  of  such  erroneou;]t 
instructions.  Wiley  v.  State,  3  Ga.  App.  120, 
59  S.  E.  438 ;  Anderson  v.  Southern  Ry.  Co., 
107  Ga.  500,  33  S.  B.  644;  Binion  v.  Georgia 
Southern  Ry.  Co.,  118  Ga.  282,  45  S.  E.  276. 

We  do  not  deem  It  necessary  to  decide  any 
of  the  questions  made  in  the  other  assign- 
ments of  error.  Because  of  the  errors  con- 
tained in  the  assignments  considered,  we  re- 
verse the  judgment  refusing  a  new  trial. 

Judgment  reversed. 

^'=='^  (6  Ga.  App.  856) 

BROWN  V.   STATE.     (No.   1,875.) 
(Court  of  Appeals  of  Georgia.    June  15,  1909.) 
Cbiminal  Law  (J  770*)— Charge  of  Court. 

It  is  no  valid  objection  to  a  charge  of  the 
court  that  it  presents  the  issues  of  the  case 
vividly  and  graphically,  if  it  is  fair,  is  not  ar- 
gumentative, does  not  sum  up  the  testimony, 
and  does  not  express  or  intimate  any  opinion 
as  to  what  has  or  has  not  been  proved. 

[Ed.    Note.— For    other   cases,    se^    Criminal 
Law,  Cent  Dig.  §  1806;  Dec  Dig.  S  770.*1 
(Syllabus  by  the  (^urt.) 

Error  from  Superior  Court,  Columbia  Coun- 
ty;  H.  C.  Hammond,  Judge. 

Jim  Brown  was  convicted  of  arson,  and 
brings  error.    Affirmed. 

Pierce  Bros.,  for  plaintiff  in  error.  J.  S. 
Reynolds,  Sol.  Gen.,  and  Jno.  M.  Graham, 
for  the  State. 

POWELL,  J.  Brown  was  convicted  of  ar- 
son, and  to  the  overruling  of  his  motion  for 
a  new  trial  he  brings  error.  In  addition  to 
the  general  grounds,  he  specifically  assigns 
error  upon  the  following  charge  of  the  judge 
to  the  jury:  **The  state  contends  that  on  the 
6th  day  of  last  December,  in  this  county,  on 
a  plantation  belonging  to  Judge  E.  H.  Calla- 
way, known  as  the  'Mays'  Place,*  there  re- 
sided an  old  darkey  by  the  name  of  Brandon 
Gordon,  with  his  family;  that  near  his 
dwelling  house  was  located  his  stable  and  his 
bam,  in  which  he  had  his  mule,  wagon,  bug- 
gy, and  some  fodder  and  some  corn;  that 
about  daybreak  on  Sunday  morning,  the  6th 
day  of  December,  he  was  awakened  by  a  light 
coming  between  the  boards  in  his  house; 
that  he  and  his  family  arose,  and  soon  after- 
wards his  neighbors  assembled  around  his 
bam  and  stable  which  was  being  consumed  by 
fire,  and  that  the  flames  had  gone  to  such 
extent  as  to  make  it  impossible  for  him  to 
save  his  mule,  wagon, -com,  and  forage  stor- 
ed therein ;  that  his  property  was  destroyed. 
The  state  contends  that  it  was  through  a 
human  agency  that  the  said  barn  was  set 
upon  fire ;  that  it  was  not  an  accident ;  that 
the  time  of  day,  and  the  fact  that  some  par- 
ties who  went  to  a  certain  place  in  reference 
to  the  burning  detected  the  odor  of  kero- 
sene, establishes  what  is  known  in  law  as 
the  corpus  delicti — ^that  is,  that  there  was  a 
crime  committed.     The  state  contends  that 
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the  defendant  had  a  motive  and  an  incentive  | 
to  commit  this  crime ;  that  he  had  been  last 
year  (1908)  a  tenant  on  Judge  Callaway's 
place;  that  there  was  some  trouble  between 
him  and  his  landlord  as  to  his  working  and 
payment  of  amounts  due  by  him ;  that  he  had 
been  removed  from  the  plantation ;  and  that 
his  property  had  been  levied  upon,  and  that 
the  crops  that  he  had  formerly  planted  and 
tended  were  turned  over  to  this  old  darkey 
Gordon,  whose  stable  and  barn  were  burned. 
The  state  contends  that  the  defendant  had  a 
feeling  of  vindictiveness  against  Callaway  and 
against  tills  brother  tenant  of  his  who  had 
been  put  in  charge  of  his  property,  and  to 
whom  it  is  claimed  he  attributed  his  troubles 
with  his  landlord.  The  state  contends  that 
the  defendant  made  threats  on  various  occa- 
sions as  to  what  he  would  do  by  way  of  hav- 
ing vengeance  upon  the  prosecutor  In  this  case, 
Gordon.  The  state  contends  that,  in  further- 
ance of  that  malicious  motive  and  purpose 
on  his  part,  he  committed  this  act.  The  state 
contends  that  It  has  submitted  testimony 
tending  to  show  that  the  tracks  leading 
from  that  burning  went  in  the  direction  of 
the  defendant's  house,  and  led  up  toward  his 
house;  that  those  tracks  were  first  made 
with  a  shoe  of  a  certain  character;  that  at 
a  certain  point  In  the  course  of  the  tracks 
the  party  making  the  tracks  stopped  and  took 
his  shoe  off,  and  then  walked  In  bare  feet 
for  a  distance;  that  he  went  down  to  the 
creek  and  attempted  to  jump  across  the 
creek ;  but  it  w^as  too  far,  and  he  went  back 
4ind  crossed  at  another  point;  that,  after 
making  a  considerable  number  of  tracks  with 
bare  feet,  he  replaced  his  shoes.  The  state 
contends  that  the  tracks  upon  comparison 
with  the  bare  foot  of  the  defendant  showed* 
a  close  resemblance  to  his  feet,  if  it  was  not 
Identical  with  It.  The  state  contends  that 
these  various  circumstances,  taken  together 
with  the  alleged  threats,  show  that  the  house 
was  burned  by  human  agency,  and  that  the 
defendant  at  the  bar  was  the  man  who  burn- 
ed it." 

In  order  that  the  matter  may  be  clearly 
understood,  we  deem  It  proper  to  complete  the 
context  from  which  this  excerpt  is  taken. 
To  the  foregoing  language  the  judge  added 
the  following :  "Now,  gentlemen  of  the  jury, 
the  defendant  denies  that.  He  contends  that 
he  had  no  motive  for  burning  the  house ;  that 
he  had  no  hard  feeling  against  his  landlord, 
nor  against  this  man  Gordon ;  that  while 
he  had  no  property,  he  was  able  to  go  Into 
the  field  and  make  an  honest  living,  as  he 
had  done  before;  that  he  had  no  111  feeling 
against  Gordon;  and  that  Gordon  had  done 
nothing  to  provoke  such  feeling.  He  con- 
tends that  he  went  back  on  the  place  to  get 
two  guinea  fowls  that  belonged  to  him,  and 
that  he  took  his  gun  and  shot  them ;  that  at 
the  time  he  and  Gordon  had  a  very  pleasant 
talk,  and  he  invited  him  to  come  to  his  house, 
and  he  said  he  would  meet  him  at  church  and 
be  as  good  friends  as  they  had  ever  been. 


The  defendant  claims  that,  with  a  negro 
named  Malord,  he  went  that  night  down  to 
Richmond  county,  and  was  not  near  the  fire, 
and  loiows  nothing  about  it.  He  says  he 
never  made  any  threats,  and  that  these  par- 
ties misrepresented  him  in  their  testimony. 
He  contends  that,  as  to  those  tracks,  he  said 
at  the  time,  *You  see,  gentlemen,  I  can-t 
make  a  track  of  that  sort,'  and  he  asked 
somebody  to  take  off  his  shoe,  his  hands  being 
tied,  and  that  he  put  his  foot  In  the  track, 
and  it  did  not  correspond  at  all.  He  says  he 
Is  absolutely  Innocent.  He  contends  that  he 
has  established  the  affirmative  defense  that 
he  was  not  there,  and  did  not  commit  the 
crime  charged  against  him.  Now,  gentle- 
men of  the  jury.  In  stating  these  contentions 
to  you,  I  do  it  only  that  you  may  the  better 
apply  the  principles  of  law  which  I  have  giv- 
en you  in  charge,  and  without  meaning  to  say 
that  I  have  recalled  all  of  the  many  con- 
tentions In  the  case,  or  that  I  have  stated 
them  In  the  order  of  their  importance.  The 
duty  rests  upon  you  to  remember  the  testi- 
mony, and  to  draw  such  inferences  and  con- 
clusions from  the  testimony  as  men,  acting 
under  their  oaths,  can  properly  do.  It  Is  not 
my  purpose  to  Intrude  upon  your  prerogative 
in  determining  the  facts  in  this  case.  I 
give  you  the  law  in  charge,  and  you  are  to 
decide  what  the  facts  are,  and  then  return  a 
verdict  of  guilty  or  not  guilty." 

The  following  objections  are  taken  to  the 
foregoing  instructions  to  the  jury:  "That 
It  was  argumentative  and  calculated  to  im- 
press the  jury  that  the  testimony  introducetl 
in  behalf  of  the  stite  was  entitled  to  more 
weight  and  credit  than  that  introduced  in 
behalf  of  the  defense — defendant's  statement 
— that  it  militated  against  the  defendant,  in 
that  it  was  such  a  sympathetic  and  graphical 
portrayal  of  the  old  darkey's  loss  and  dam- 
age, couched  in  such  fascinating  and  tragic 
lf\nguage  as  was  calculated  to  dissipate  the 
dispassionate  equanimity  of  the  jury,  and 
have  a  greater  weight  in  the  estimation  of 
the  jury  than  the  testimony  for  the  state; 
that  it  was  such  a  summary  as  the  jury  could 
not  have  accepted  it  other  than  as  an  expres- 
sion of  an  opinion  upon  the  proven  facts; 
the  court  nowhere  throughout  the  entire  sum- 
mary having  disclaimed  to  the  jury  any  in- 
tention of  expressing  an  opinion  upon  the 
proven  facts."  Two  other  minor  exceptions 
are  in  the  record,  but  they  are  clearly  not 
well  taken. 

The  evidence  is  sufficient  to  support  the 
verdict,  and  there  is  no  reason  for  reversing 
the  judgment  of  the  court  overruling  the  mo- 
tion for  a  new  trial  unless  the  exception  to 
the  foregoing  portion  of  the  charge  is  well 
taken.  **The  office  of  a  charge  by  the  court 
is  to  give  to  the  jury  such  Instruction  touch- 
ing the  rules  of  law  pertinent  to  the  issues 
Involved  in  the  pending  trial  as  will  enable 
them  iutelligently  to  apply  thereto  the  evi- 
dence submitted,  and  from  the  two  constitu- 
ents law  and  fact  make  a  verdict    In  deliv- 
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erlng  hifl  charge,  the  trial  Judge  should  care- 
fully avoid  an  invasion  of  the  province  of  the 
Jury.  He  should  refer  to  the  evidence  only 
BO  far  as  is  necessary  to  present  the  lelLdlng 
issues. of  the  cause,  leaving  the  minor  conten- 
tions of  opposing  counsel  to  the  consideration 
of  the  Jury  under  appropriate  general  in- 
structions. It  should  contain  no  such  sum- 
mary of  the  evidence  as  might  to  a  Jury  seem 
either  to  be  an  argument  or  amount  to  the 
expression  or  intimation  of  an  opinion  there- 
on." Thomas  v.  State,  95  Ga.  484,  22  S.  E. 
815;  Nelson  v.  State,  124  Ga.  8,  52  S.  B.  20. 
In  the  case  Just  cited,  it  was  held  error  for 
the  trial  Judge  to  repeat  to  the  Jury  the  sub- 
stance of  the  testimony  of  the' state's  wit- 
nesses and  submit  this,  together  with  argu- 
mentative deductions  therefrom  as  issues  in 
the  case.  It  is  further  stated  in  this  case 
and  in  McVii^er  v.  Conkle,  96  Ga.  597,  24  S. 
£.  23,  that  the  Judge  should  not  recapitulate 
in  detail  the  testimony  of  the  witnesses  in 
such  a  way  as  is  likely  to  leave  the  impres- 
sion on  their  minds  that  the  testimony  of  a 
particular  witness  is  to  have  more  credit 
than  that  of  another  witness  or  any  other 
evidence  in  the  case.  In  Suddeth  v.  State, 
112  Ga.  409,  87  S.  B.  747,  it  Is  held  to  be  re- 
versible error  for  the  Judge  to  state  to  the 
Jury  what  a  particular  witness  has  testified 
toward  the  establishment  of  a  particular  Is- 
sue in  the  case.  The  charge  must  not  be 
argumentative.  It  is  not  saved  from  error 
by  the  use  of  such  phrases  and  expressions  as 
*'the  state  contends*'  or  "it  is  contended,"  etc 
Smith  V.  Hazlehurst,  122  Ga.  792,  50  S.  B. 
917.  Upon  the  subject  generally  see  Rouse 
T.  State,  2  Ga.  App.  184,  58  S.  E.  416 ;  Butler 
T.  State,  2  Ga.  App.  897,  58  S.  E.  685;  Fulton 
T.  State,  2  Ga.  App.  397,  58  S.  E.  685;  Waters 
T.  State,  S  Ga.  App.  649,  60  S.  B.  335;  Scott 
T.  State,  4  Ga.  App.  73,  60  S.  E.  803. 

When  the  charge  excepted  to  Is  viewed  In 
connection  with  its  context,  which  is  also  set 
oat  above,  it  will  be  seen  that  it  Is  not  argu- 
mentative, .and  that  it  does  not  stress  the 
state's  contentions  to  the  exclusion  of  those 
of  the  defendant,  but  that  the  contentions  of 
both  are  fairly  and  accurately  presented; 
that  it  was  not  such  a  summary  of  the  testi- 
mony as. to  convey  the  impression  that  the 
Judge  was  expressing  an  opinion  on  the  facts 
proved  in  the  case.  It  was  a  very  fair  pres- 
entation, not  of  the  testimo^iy,  but  of  the  is- 
sues raised  by  the  testimony.  It  draws  the 
issues  clearly  and  correctly,  but  it  makes  no 
reference  to  the  particular  testimony  by 
which  these  issues  are  supported.  We  con- 
cede the  insistence  that  it  Is  graphic,  but  we 
do  not  concede  that  it  is  erroneous  for  the 
Judge  to  charge  the  Jury  graphically.  It  is 
a  rare  faculty  to  be  able  to  array  the  leading 
issues  of  a  long  trial  before  the  Jury  graph- 
ically and  vividly  without  violating  some  of 
those  rules  which  have  been  built  up  to  keep 
the  Judge  from  encroaching  upon  the  prov- 


ince of  the  Jury ;  but  Judge  Hammond  seems 
to  be  one  of  the  few  men  who  can  do  so,  and 
this  power  is  to  his  credit  as  a  trial  Judge, 
and  not  to  his  discredit  But  even  one  of  his 
ability  in  this  respect  should  keep  himself 
under  the  closest  surveillance,  lest  he  by  in- 
advertence step  over  the  sharply  drawn  bor- 
der, line  beyond  which  no  Judge  can  tread. 
See  Sharpton  v.  State,  1  Ga.  App.  542,  57  S. 
B.  929.  The  charge  before  us  with  all  its 
vividness,  deamess  of  expression,  comes 
clearly  up  to  the  rule  laid  down  in  the  Thom- 
as Case,  supra:  "He  should  refer  to  the  evi- 
dence only  so  far  as  necessary  to  present  the 
leading  Issues  of  the  case,  leaving  to  the 
Jury  the  consideration  of  the  minor  conten- 
tions of  opposing  counsel  under  appropriate 
general  instructions."  The  excerpt  from  the 
charge  taken  as  a  whole  is  not  subject  to  the 
exceptions  taken  to  it  Olty  Railway  ▼. 
Findley,  76  Ga.  311  (8) ;  Whitlow  v.  State^  74 
Ga.  819  (3) ;  Elder  v.  Cozart,  59  Ga.  20a 
Judgment  affirmed. 


GREEN  ▼.    STATE. 
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(No.   1,766.) 


(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  ChtiMiNAL  Law  (§  254*)— MiSDEMXARoa— 

TBIiUL  BT  JUDQB. 

A  defendant  in  a  misdemeanor  case  pend- 
ing in  a  city  court,  having  the  right  to  waive 
trial  by  jury,  by  such  waiver  gains  the  right  to 
demand  trial  by  the  judge.  The  judge  of  the 
city  court  of  Americus  has  permissive  grant  of 
power  to  try  civil  cases,  but  he  is  not  compelled 
to  exercise  this  power. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  254.*] 

2.  Cbimiral  Law  (8  254*)— Trial  bt  Judob. 

In  the  trial  of  criminal  cases,  where  the 
defendant,  having  the  right  to  make  a  choice, 
prefers  to  waive  trial  by  Jurv  and  to  be  tried  by 
the  judge,  the  duty  of  the  judse  to  try  such  a 
defendant  is  obligatoiy.  Trial  by  a  jury,  where 
a  defendant  objects  to  a  jury  trial,  deprives  the 
defendant  of  the  exercise  of  his  right  to  be  tried 
by  the  judge. 

[Ed.  Note.— For  other  cases,  lee  Criminal 
Law,  Dec.  Dig.  §  254.*] 

3.  Obiminai.  Law  (§  252*)  —  Plbadiho  aud 

PBOOr-VABIANOB. 

Where,  upon  a  prosecution  under  the  act 
of  1903  (Acts  1903,  ik  90),  the  accusation  or  in- 
dictment charges,  as  a  part  of  the  description 
of  the  contract,  that  it  was  made  on  a  named 
definite  date,  and  the  proof  shows  that  such 
contract  was  in  fact  made  on  a  different  date,  |i 
variance  exists  which  forbids  the  conviction  of 
the  defendant. 

[Ed.  Note.— For  other  cases,  sse  Criminal 
Law,  Dec.  Dig.  §  252.*1 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americus ;  C  R. 
Crisp,  Judge. 

Bam  Green  was  convicted  of  a  violation 
of  the  labor  contract  law,  and  brings  error. 
Reversed. 

Blalock  ft  Cobb,  for  plaintiff  in  error. 
Zach  Childers,  Sol.,  for  the  State. 


•For  otli«r  caaw  lee  fame  topic  and  Motion  NUMBER  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezei 
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RUSSELL,  J.  The  plaintiff  In  error  pre- 
sents two  reasons  why  bis  conyictlon  of  a 
violation  of  the  labor  contract  law  of  1908 
(Acts  1903,  p.  90)  was  contrary  to  law. 

1,  2.  By  exceptions  daly  preserved  pen- 
dente lite,  as  well  as  In  his  motion  for  new 
trial,  the  plaintiff  In  error  insists  that  his 
trial  before  the  Jury,  whose  verdict  found 
him  guilty,  Is  a  nullity,  and  the  yerdlct  con- 
sequently TOld.  It  appears  from  the  record 
that  when  the  case  was  called  for  trial  the 
defendant  in  the  court  below  waived  trial  by 
Jury  and  demanded  a  trial  before  the  court 
without  a  Jury.  The  court  Ignored  the  waiv- 
er and  refused  the  demand  of  the  defendant 
to  be  tried  without  a  Jury,  and  required  the 
defendant,  over  his  objection,  to  strike  a 
Jury  and  try  the  case  before  the  Jury  thus 
selected.  The  point  presented  for  decision  Is 
whether  one  who  is  being  prosecuted  for  a 
misdemeanor  has  in  any  case  the  right,  by 
waiving  trial  by  Jury,  to  demand  that  he 
shall  be  tried  by  the  presiding  Judge.  The 
learned  Judge  of  the  city  court  of  Americus, 
upon  the  authority  of  the  ruling  in  Travelers' 
Ins.  Ck>.  V.  Thornton,  116  6a.  121,  42  S.  B. 
287,  94  Am.  St  Rep.  99(2),  held,  as  appears 
from  his  opinion  which  is  in  the  record, 
that  it  was  optional  with  the  Judge  as  to 
whether  he  would  decline  to  try  the  pris- 
oner. 

The  ruling  In  the  Thornton  Case,  supra, 
followed  the  older  case  of  Central  of  Ga. 
Ry.  Co.  V.  Gleason,  69  Ga.  201  (3),  In  which 
it  was  held  that  the  Judge  of  the  city  court 
of  Savannah  had  power  to  determine  all  civil 
cases  of  which  said  court  had  Jurisdiction, 
without  a  Jury,  where  no  Jury  was  demand- 
ed, but  that  it  was  not  obligatory  upon  him 
to  do  80.  It  will  be  noted,  however,  that  the 
rulings  in  both  the  Gleason  and  Thornton 
Cases  have  express  reference  to  civil  cases. 
In  the  Gleason  Case  Judge  Crawford,  deliver- 
ing the  opinion  of  the  court,  only  ruled  that 
It  was  not  mandatory  upon  the  Judge  of  the 
city  court  of  Savannah,  under  the  authority 
given  him,  to  hear  and  determine  civil  cases 
where  no  demand  for  a  Jury  has  been  made 
by  either  of  the  parties.  The  ruling  rested 
solely  upon  the  particular  verbiage  of  the 
act  then  under  consideration;  for  Justice 
Crawford  proceeded  to  say :  "If  it  had  been 
the  purpose  of  the  Legislature  to  have  re- 
quired him  to  try  all  causes  in  his  court 
where  there  was  no  demand  for  a  Jury,  then 
the  act  would  have  read :  'The  Judge  of  said 
city  court  shall  hear  and  determine  all  civO 
causes  of  which  the  said  court  has  Jurisdic- 
tion. •  •  • '  But  the  act  simply  says  that 
the  Judge  shall  'have  power  and  authority  to 
hear,'  etc.,  which  words  in  our  Judgment 
might,  and  doubtless  would,  have  been  omit- 
ted, had  it  have  been  the  purpose  of  the  act 
to  repeal  the  law  as  it  stood  before,  and 
have  made  It  the  imperative  duty  of  the 
Judge  to  hear  and  determine  the  cases  brought 
to  his  court  wherever  a  Jury  was  not  de- 
manded.   As  the  words  used  cohfer  a  mere 


permissive  grant  of  power  to  the  Judge,  we 
are  not  authorized  to  extend  their  meaning 
and  legal  effect,  to  the  end  that  they  shall 
be  made  compulsory  upon  him." 

In  the  Thornton  Case,  Judge  Cobb  vfas  ex- 
pressly dealing  only  with  the  fourteenth  sec- 
tion of  the  act  creating  the  city  court  of 
Americus  (Acts  1900,  p.  97),  which  relates  to 
civil  cases  alone,  and  which  section  employs 
the  same  language  as  the  portion  of  the  act 
creating  the  city  court  of  Savannah,  which 
had  been  construed  by  Judge  Crawford  in 
the  Gleason  Case;  and  therefore  he  very 
properly  held,  under  the  wording  of  the  four- 
teenth section,  that  while  the  Judge  of  the 
city  court  of  Americus  has  authority  to  try 
civil  cases  without  a  Jury  in  certain  instan- 
ces, "he  is  not  required  to  do  this,  if,  in  his 
discretion,  a  Jury  trial  is  to  be  preferred." 
As  the  Gleason  Case  is  cited  as  authority  in 
the  Thornton  Case,  and  as  Judge  Crawford, 
in  the  former  case,  clearly  indicates  that  it 
is  clearly  within  the  power  of  the  Legisla- 
ture to  impose  upon  a  Judge  of  a  city  court 
the  mandatory  duty  of  trying  causes  in  which 
there  is  no  demand  for  Jury  trial,  it  becomes 
necessary  for  us  to  determine  what  differ- 
ence, if  any,  exists  between  the  provision  of 
the  act  creating  the  city  court  of  Americus 
with  reference  to  the  trial  of  dvU  cases,  as 
contained  in  section  14  of  that  act,  which 
was  construed  in  the  Thornton  Case,  and 
the  provisions  as  to  the  trials  of  criminal  | 
cases,  embodied  in  section  30  of  the  same  act       i 

It  is  unnecessary  to  consider  that  portion  of 
section  30  which  relates  to  def^idants  con- 
fined  in  Jail  because  of  their  failure  to  give 
bond,  or  to  refer  to  possible  differences  In      ' 
conditions  between  the  cases  of  defendants      I 
arraigned  during  the   regular  term   of   the      I 
court  when  Juries  are  present  or  those  when      I 
the  court  is  not  sitting  at  regular  term.     In      | 
the  case  now  before  us  it  does  not  appear      | 
whether  the  defendant  was  or  was  not  nn-      i 
der  bond,  and  the  defendant  was  arraigned.      , 
so  far  as  appears  from  the  record,  at  the 
regular  term  of  the  court  when  Juries  were 
Impaneled  qualified  to  try  him.    In  our  opin- 
ion, the  latter  fact  does  not  affect  the  merits 
of  the  case,  because  the  defendant,  in  writ- 
ing, waived  trial  by  Jury  and  demanded  to 
be  tried  by  the  court     As -we  construe  sec- 
tion 30  of  the  act  establishing  the  city  court 
of  Americus,  wh^i   the  defendant   waived 
Jury  trial  and,  by  writing  entered  upon  the 
accusation,  demanded  a  trial  before  the  court 
without  a  Jury,  the  court  had  no  discretion, 
but  it  became  his  duty  to  hear  and  deterahie 
this  defendant's  case.     After  maviT^g  provi- 
sion for  various  contingencies  likely  to  arise 
upon  the  arraignment  of  the  prisoner,  the 
Legislature  declared  in  the  concluding  sen- 
tence of  the  section  Just  referred  to  that  *if 
the  defendant  waives  trial  by  Jury  then  the 
said  Judge  shall  proceed  to  liear  and  deter- 
mine such  criminal  cases,"  etc    In  this  pro- 
vision the  Legislature  seems  to  have  inten- 
tionally   adopted   the   suggestion    of   Judge 
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Crawford  In  the  Gleason  Case,  by  using 
Identically  the  language  which  would  make 
the  duty  of  the  Judge,  as  to  a  trial  of  cases 
in  city  courts,  mandatory,  instead  of  discre- 
tionary. 

There  may  be  instances  in  which  the  right 
to  trial  by  a  learned  and  upright  Judge  is  as 
substantial  as  the  right  of  trial  by  Jury.  At 
any  rate,  it  is  manifest  from  the  language 
employed  in  the  act  now  before  us  that  when 
a  prisoner  emphasizes  his  waiver  of  Jury  tri- 
al, by  demanding  to  be  tried  by  the  Judge,  he 
is  exercising  a  right  of  choice  which  it  is  the 
duty  of  the  Judge  to  respect  In  delivering 
the  opinion  in  Logan  v.  State,  86  Ga.  266,  12 
S.  B.  406,  Judge  Simmons  says:  **There  is 
no  reason  why  a  prisoner  in  a  case  of  this 
kind  should  not  have  the  right  to  be  tried  by 
a  conscientiouB  and  intelligent  Judge,  if  he 
prefers  it,  as  well  as  the  right  to  be  tried  by 
a  Jury.  There  may  be  reasons,  indeed,  why 
he  should  prefer  the  former  to  the  latter,  es- 
pecially as  it  may  often  conduce  to  the  speedy 
trial  which  it  is  the  policy  of  the  law  to  ac^ 
cord  him.*'  We  apprehend  that  the  waiver  of 
trial  by  j<ury,  when  the  court  is  not  in  regular 
term,  may  in  some  degree  be  influenced  by 
the  desire  for  a  speedy  trial,  and  yet,  on  the 
other  hand^  the  fact  that,  even  though  a  Jury 
is  present,  still  the  defendant  prefers  to  be 
tried  by  the  Judge,  does  not  tend  to  delay 
the  trial  of  the  case. 

3.  The  second  assignment  of  error  insisted 
upon  is  that  the  court  erred  in  admitting, 
over  the  defendant's  objection,  testimony  that 
the  prosecutor  made  a  verbal  contract  with 
the  defendant  on  the  11th  day  of  September, 
1908,  when  the  accusation  charged  that  the 
contract  was  made  on  the  29th  day  of  Decem- 
ber, 190&  We  think  that  the  objection  to  the 
testimony  was  well  taken  and  should  have 
been  sustained.  A  clear  and  definite  descrip- 
tion of  the  contract,  by  means  of  which  the 
defendant  has  defrauded  his  employer,  is  es- 
sential in  prosecution  of  violation  of  the  labor 
contract  act  of  1903.  As  men  may  make 
many  contracts  within  a  limited  time,  it  is 
necessary  that  the  identity  of  the  contract 
which  is  the  basis  of  the  prosecution  should 
be  clearly  established,  not  only  for  the  pur- 
pose of  protecting  the  defendant  against  a 
subsequent  prosecution  upon  the  same  charge, 
but  also  to  enable  him  to  prepare  his  defense. 
If  the  contract  had  been  alleged  to  have  been 
made  in  writing,  it  could  not  be  contended 
that  proof  of  an  oral  contract  would  not  be 
inadmissible.  In  the  trial  of  misdemeanors 
the  state  may  prove  that  the  alleged  offense 
was  committed  at  any  time  within  two  years ; 
that  is,  the  act  which  in  itself  is  unlawful 
may  be  alleged  to  have  been  done  upon  a  cer- 
tain date,  and  may  be  proved  to  have  been 
actually  committed  upon  an  entirely  different 
day,  and  yet  no  variance  would  arise.  But 
the  violation  of  the  labor  contract  act  (Acta 


1903,  p.  90)  does  not  consist  in  the  act  of 
making  a  contract  The  making  of  the  con- 
tract is  only  one  of  the  essential  antecedents 
to  the  actual  violation,  which  is  the  intent  to 
defraud  by  obtaining  advances  upon  the  con- 
temporaneous or  pre-existing  contract  with 
the  intention  of  not  performing  t|ie  definite 
contract  To  illustrate:  It  would  be  permis- 
sible to  charge  that  the  advances  were  made 
upon  the  29th  of  December,  1908,  and  to 
prove  that  they  were  in  fact  obtained  (and 
the  coexistent  fraudulent  Intent  was  present) 
on  September  18, 1908;  but  there  would  be  a 
fatal  variance  if  the  accusation  alleged  that 
the  contract  was  made  orally  and  the  proof 
showed  that  the  contract  was  in  writing,  and 
there  would  be  a  failure  of  proof  of  the  con- 
tract if  it  was  alleged  that  the  contract  was 
in  writing  and  the  original  written  contract 
was  neither  produced  nor  its  loss  accounted 
for.  It  might  be  proved  that  the  fraudulent 
intent  was  manifest  by  the  obtaining  of  ad- 
vances at  any  date  within  two  years ;  but,  if 
the  advances  were  made  more  than  two  years 
prior  to  the  finding  of  the  accusation,  evi- 
dence upon  the  subject  would  be  inadmissi- 
ble. On  the  contrary,  the  contract  on  the 
faith  of  which  the  advances  were  made,  if 
reduced  to  writing,  might  have  been  entered 
into  and  executed  three  or  more  years  prior 
to  the  finding  of  the  indictment,  and  still 
have  related  solely  to  the  year  in  which  the 
advances  were  made  and  the  accusation  was 
found.  The  contract  of  labor  by  means  of 
which  fraud  may  be  perpetrated,  when  reli- 
ance upon  its  terms  affords  a  basis  of  cred- 
it, must  not  only  be  unambiguous,  but  defi- 
nite; and  the  fact  that  one  may  have  de- 
frauded by  means  of  one  contract  would  not 
authorize  conviction  for  a  fraud  perpetrated 
by  means  of  an  entirely  different  contract 
The  descriptive  averments  as  to  the  contract 
in  the  proof  must  correspond  with  those  in 
the  indictment  or  accusation.  It  would  not 
do  to  convict  upon  the  allegation  that  the  ae- ' 
cused  had  made  a  contract  with  A.  B.,  by 
proof  that  the  contract  was  made  with  C.  D. 
And  for  the  same  reason  a  contract  Identified 
in  an  accusation  as  having  been  made  in  Sep- 
tember cannot  be  the  same  as  one  made  in 
December. 

For  these  reasons,  we  think  that  the  Judge 
erred  in  not  granting  a  new  triaL 

Judgment  reversed. 


(6  o*.  App.  280) 
WESTERN  UNION  TBI/BGRAPH  00.  T. 
HABHIS.     (No.  l,40a) 

(Court  of  Appeals  of  Georgia.    June  16^  1909.) 

1.  Death  (g  T7^— Acrxoif »— Bvidcno» -Snr* 

nCIENCT. 

The  evidence  authorised  tl)e  verdict,  frhich 
was  not  immoderate  in  amount 

[Ed.  Note.— For  other  cases,  see  Death,  Dec 
Dig.  I  77.*] 
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2.  Neolioence  (8  119*)— Pubadiwo  (|  48*)— 
Pbovino  Negligence  as  Aixeged— Natttbe 
OF  Action. 

AlthoQi^h  the  negligence  with  which  a  de- 
fendant is  charged  may  be  characterized  in  the 
plaintifTs  petition  as  willfnl  and  wanton,  if  the 
specific  facts  alleged  do  not  warrant  each  con- 
,  elusion,  the  rule  of  duty  which  merely  requires 
the  exercise  of  ordinaiy  care  and  diligence  is 
not  aifected  thereby,  nor  does  it  in  such  a 
ease  become  incumbent  upon  the  plaintiff,  by 
reason  of  such  allegation,  to  prove  more  than 
is  reauived  by  law  to  entitle  him  to  recover. 
The  legal  conclusions  of  the  court  are  to  be 
drawn  from  the  statements  of  tact  contained  in 
the  pleadings  unaffected  by  the  conclusions  of 
the  pleader.  Seaboard  Air  line  Ry.  y.  Shigg, 
117  Qa.  464,  43  S.  B.  706;  Central  of  Ga.  Ry. 
Co.  y.  Moore,  5  Ga.  App.  562,  63  S.  E.  642. 

[Ed.  Note.— For  other  cases,  see  Negligence* 
Cent.  Dig.  §{!  200-216;  Dec  Dig.  1 119;*  Plead- 
ing, Dec  Dig.  S  49.^1 

8.  EuBOTBioiTT  (f  19*)  — Death  — AonoNs  — 
Evidence— Sufficiency. 

The  fact  that  the  death  of  a  person  resulted 
from  an  electric  current  conveyed  by  a  metallic 
wire  is  evidence  of  the  ttLCt  that  such  wire  is 
capable  of  transmitting  a  current  likely  to  pro- 
duce death. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  1 11;  Dec  DigTfft.*] 

4.  TBIAL  (1241*)— lNSTBn<7nON&-CODB  Pbo- 
▼I8I0N»--EXPI.ANATI0N  OF  CONSTBUOTION. 

It  is  not  error  to  give  in  chai^  a  section 
of  the  Code  in  its  exact  language,  even  though 
such  language  may  have  been  construed  as  hav- 
ing a  meaning  somewhat  different  from  the  pop- 
ular acceptanon  of  the  terms  employed,  if  the 
language  of  the  statute  is  thereafter  fully  ex- 
plained to  the  jury  in  accordance  with  the  con- 
struction placed  upon  it  by  the  Supreme  Court 

fEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  662,  563;  Dec  Dig.  $  241.*] 

fk  Death  (H  104^— Actions— iNsisnonoNs. 

The  fact  that  a  parent  is  entitled  to  the 
earnings  of  his  minor  child  may  be  a  circum- 
stance tending  to  corroborate  other  evidence  of 
the  parent's  dependence  on  sudi  child,  and  of 
the  fact  that  the  diild  substantially  contributed 
towards  the  parent's  support  The  well-recog- 
nized interdependence  of  parent  and  child  up- 
on each  other  during  minority,  and  the  right 
of  a  parent  to  the  assistance  of  his  minor  child, 
might  also  tend  to  repel  any  inference  arising 
from  evidence  tending  to  show  that  dependence 
and  contribution  shown  to  have  existed  in  the 
past  had  been  terminated. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec 
Dig.  I  104.*] 

6.  Tbiai«  (I  i92*)--lN8TBncnoN8— Weight  of 

BVIDENOB. 

It  is  not  violative  of  section  4334  of  the 
Civil  Code  of  1395  for  a  trial  Judge  to  in- 
struct the  Jury  that  a  material  fact  which  is 
expressly  conceded  or  virtually  admitted  is  a 
fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  %%  432-434;  Dec  Dig.  I  192.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Albany;  D.  F. 
CooBland,  Judge. 

Action  by  Ellen  Harris  against  the  West^ 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  aAd  defendant  brings  error.  Af- 
firmed. 


I  Job.  H.  Hall,  Warroi  Robots,  and  Mann  A 
Milner,  for  plaintiff  in  error.  O.  J.  Wlmber- 
ly,  J.  Ia  Pollard,  and  Cmger  Westbrook,  for 
defendant  in  error. 

BUSSEILU  J.  The  plaintiff  in  the  lower 
court  obtained  a  yerdict  of  $2,500  for  the 
value  of  the  life  of  her  minor  son  whose 
death  was  alleged  to  have  been  caused  by 
the  negligence  of  tlie  defendant  telegraph 
company.  It  appears  that,  while  (m  his  way 
to  church  or  returning  therefrom,  the  plain- 
tiff's son,  John  Harris,  came  in  contact  with 
a  telegraph  whre  of  the  defendant  company 
which  was  so  heayily  charged  with  electrici- 
ty that  his  death  resulted.  It  is  undisputed 
in  the  evidence  that  John  Harris  was  the 
minor  son  of  the  plaintiff,  and  tiiat  death  re- 
sulted from  contact  with  the  wire  of  the 
company.  It  is  insisted  In  the  brl^  of 
learned  counsel  for  plaintiff  in  error  that 
there  was  no  evidence  that  the  plaintiff  was 
at  the  time  of  the  death  of  John  Harris  die- 
pendent  upon  him,  nor  any  evidence  that  he 
contributed  to  her  support,  and  that  the  ver- 
dict should  be  set  aside  because  it  is  in  other 
material  respects  unsupported  by  the  evi- 
dence. It  Is  also  contended  that  the  court 
erred  in  his  charge  to  the  Jury  in  the  several 
respects  fo  which  reference  will  hereafter  ba 
made.  Upon  careful  consideration  of  the 
record,  we  find  no  error  of  such  materiality 
as  to  require  the  grant  of  a  new  trial. 

1.  As  to  the  complaint  that  the  verdict  la 
without  evidence  to  support  It  in  the  very 
essential  particulars  of  dependence  and  con- 
tribution, we  need  only  say  that  no  proof 
was  submitted  on  the  part  of  the  defendant, 
nor  did  any  evidence  drop  from  any  of  the 
witnesses  for  the  plaintiff  tending  to  dispute 
the  uncontradicted  testimony  that  John  Har- 
ris materially  aided  in  the  support  of  his 
mother,  who,  according  to  the  evidence,  was 
necessarily  dependent  upon  him  for  this  as- 
sistance. And  it  appears  that  even  a  very 
few  days  prior  to  his  death  he  had  made 
such  contribution  to  her  support  It  is  true 
that  the  deceased  had  left  his  mother  and 
his  home  in  Alabama  about  a  week  before 
his  death,  but  there  is  evidence  In  the  record 
that  he  had  previously  done  the  same  thing 
and  that  during  both  absences  he  had  sent 
at  least  a  part  of  his  earnings  to  his  mother, 
who  depended  upon  him  in  part  for  her  live- 
lihood. It  is  well  settled  that  the  depend- 
ence of  the  parent  upon  the  child,  referred 
to  in  section  8828  of  the  Civil  Code  of  1895, 
need  be  only  a  partial  dependence,  and  that 
It  is  sufficient  If  the  contribution  made  by 
the  child  in  aid  of  the  parent's  necessities 
be  a  substantial  contribution.  Daniels  y.  Sa- 
vannah, Florida  Railway  Co.,  86  Oa.  236,  12 
S.  E.  365;  Central  of  Oeor^  Railway  Co. 
y.  Henson,  121  Ga.  462,  49  S.  E.  278,  and  au- 
thorities therein  cited.  The  only  support 
which  the  contention  of  the  plaintiff  in  er- 
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ror  finds  In  the  evidence  is  from  the  Infer- 
ence suggested  by  the  fact  that  John  Harris 
had  run  away  from  home  and  had  abandon- 
ed his  mother  at  the  time  of  his  death,  and 
this  Inference  Is  fully  rebutted.  It  is  true 
that  testimony  was  introduced  for  the  pur- 
pose of  impeaching  the  evidence  of  some  of 
the  witnesses,  but  it  is  evident  from  the 
verdict  that  the  jury  preferred  not  to  dis- 
credit the  witnesses  sought  to  be  Impeached 
by  proof  of  contradictory  statements. 

2.  In  the  first  ground  of  the  amendment 
to  the  motion  it  is  Insisted  that  the  court 
erred  In  instructing  the  Jury  that  If  the 
plaintiff  showed  negligence  on  the  part  of  the 
defendant,  and  further  showed  that  that  neg- 
ligence caused  injury,  It  would  not  be  neces- 
sary for  the  plaintiff  to  show  willful  and 
wanton  negligence.  The  plaintiff  in  error 
insists  that  the  plaintiff,  having  charged  in 
her  declaration  that  the  negligence  was  will- 
ful, was  compelled,  if  she  recovered  at  all,  to 
recover  under  the  allegations  of  her  petition. 
It  is,  of  course,  true  as  a  general  rule  that 
a  plaintiff  can  recover  only  upon  the  allega- 
tions of  negligence  averred,  and  upon  no  oth- 
er than  those  allegations.  But,  as  this  court 
has  several  times  held,  a  cause  of  action,  an 
averment,  or  an  allegation  Is  to  be  classified 
with  regard  to  the  substance  of  the  state- 
ments therein  contained  and  without  regard 
to  the  nomenclature  attributed  thereto,  even 
though  it  be  in  the  pleadings  themselves. 
Especially  when  inquiry  is  being  directed  to 
the  nature  of  a  right  to  be  established  or 
defense  sought  to  be  raised  and  when  there 
is  a  plain  statement  of  the  facts  must  the 
mere  conclusion  and  denomination  of  the 
pleader  be  disregarded.  In  the  present  case 
the  facts  which  constituted  the  alleged  negli- 
gence are  fully  and  plainly  set  forth  in  the 
petition,  and  whether,  according  to  the  con- 
clusion of  the  pleader,  these  facts  constituted 
willful  and  wanton  negligence,  or  did  not,  was 
entirely  Immaterial,  and  did  not  in  the  least 
affect  either  the  plaintiff's  right  to  recover 
or  the  absence  of  such  right  The  petition 
set  out  such  facts  as  invoked  the  rule  of 
ordinary  diligence,  and  the  gist  of  the  action 
and  the  plaintiff's  rights  thereunder  depend- 
ed upon  whether  there  was  a  failure  to  use 
such  diligence  as  the  law  required.  The 
fact  that  a  pleader  may  in  some  portion  of 
his  petition  characterize  a  defendant's  con- 
duct as  grossly  negligent  does  not  change  the 
rule  of  evidence  upon  the  subject  of  the  de- 
fendant's duty.  It  was  proper  for  the  court 
after  having  read  the  averments  of  the  plain- 
tiff's petition,  which  the  defendant  denied, 
and  having  stated  that  the  burden  of  proof 
was  upon  the  plaintiff  to  prove  the  aver^ 
ments  of  her  petition,  to  state  to  the  Jury 
t>y  way  of  qualification,  that  the  case  was 
not  an  exceptional  one,  and  that  the  plaintiff 
was  not  required  to  prove  any  greater  de- 
gree of  negligence  than  was  involved  in  the 
failure  to  exercise  ordinary  diligence. 

&  It  is  insisted  that  the  instruction:    **! 


charge  you,  gentlemen,  that  if  yon  find  from 
the  evidence  that  the  defendant,  the  Western 
Union  Telegraph  Company,  maintained  at 
the  place  alleged  in  this  declaration  wires 
and  poles  along  which  was  conducted  an 
electric  current,  and  if  you  further  believe 
from  the  evidence  that  such  wires  were  capa- 
ble of  transmitting  a  current  sufficient  to  en- 
danger or  destroy  human  life,  then  I  charge 
you  that  a  duty  existed  upon  the  part  of  the 
defendant  telegraph  cocapany  towards  the 
ptibllc  and  towards  the  deceased" — ^was  not 
authorized  by  the  evidence.  We  are  not  ex- 
actly clear  that  we  fully  apprehend  this  as- 
signment of  error.  It  would  seem  to  be  too 
indefinite  to  raise  any  point  for  considera- 
tion, but  if,  as  suggested,  a  complaint  is 
sought  to  be  made  that  there  was  no  evi- 
dence which  would  have  authorized  the  court 
to  refer  to  the  Jury  the  question  whether  the 
telegraph  company's  wires  were  capable  of 
transmitting  a  current  sufficient  to  destroy 
human  life,  then  we  have  no  hesitation  in 
holding  that  the  charge,  which  is  otherwise 
sound  and  unobjectionable,  y^as  authorized 
by  the  evidence,  because  there  is  no  dispute 
in  the  record  that  the  boy's  death  was  caused 
by  an  electric  current  of  some  kind  trans- 
mitted by  the  very  wires  in  question. 

4.  The  third  and  fourth  grounds  of  the 
amended  motion  will  be  considered  together 
because  they  present  the  same  point  In  a  dif- 
ferent form  by  excepting  to  two  detached 
portions  of  the  court's  instructions  to  the 
Jury  relative  to  the  provision  cf  section  3828 
of  the  Civil  Code  of  1895.  The  complaint 
made  is  that  the  court's  statement  of  the  law 
is  incorrect,  and  that  the  court  erroneously 
charged  the  Jury  that  this  mother  could  re- 
cover for  the  homicide  of  her  minor  son  if 
she  was  dependent  upon  him  or  if  he  con- 
tributed to  her  support,  whereas  the  plain- 
tiff was  not  entitled  by  law  to  recover  unless 
she  was  both  dependent  upon  the  minor  son 
and  he  contributed  to  her  support  To  prop- 
erly determine  the  merit  of  this  exception, 
we  will  consider  all  that  the  trial  Judge  said 
upon  the  subject  and  the  connection  in  which 
the  language  was  used.  The  court  first  charg- 
ed the  law  as  it  appears  in  the  Code.  In 
other  words,  he  substantially  quoted  the  stat- 
ute which  gave  birth  to  the  plaintiff's  right 
of  action,  the  excerpt  to  which  exception  is 
taken  in  the  third  ground  of  the  motion  for 
new  trial  being:  "I  charge  you  that  a  moth- 
er, or,  if  no.  mother,  a  father,  may  recover 
for  the  homicide  of  a  child,  a  minor  upon 
whom  he  or  she  la  dependent,  or  who  con- 
tributes to  his  or  her  support  unless  such 
person  left  a  wife,  husband,  or  child."  It  is 
true  that,  following  the  ruling  in  Clay  v. 
Central  Railroad  Co.,  84  6a.  345,  10  S.  E. 
067,  our  Supreme  Court  has  several  times 
held  that  the  Legislature  intended  to  use  in 
the  statute  the  word  "and"  Instead  of  the 
word  "or,"  but  certainly  it  cannot  be  said  to 
be  erroneous  to  give  in  charge  in  its  identical 
terms  the  statutory  provision  of  law  which  is 
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the  tNiBls  of  a  plalntHTs  action  If  its  real 
meaning  is  thereafter  fully  explained  to  the 
jury.  Indeed,  this  is  the  proper  method  of 
instruction  upon  the  law.  We  may  say  in 
passing  that  the  construction  placed  upon  the 
word  "or"  in  the  act  of  1887  (now  embodied 
in  section  8828  of  the  Oode)  was  somewhat 
surprising  to  the  writer,  as  a  member  of  the 
Le^slature  of  1887  which  passed  that  act, 
as  it  no  doubt  was  to  the  author  of  the  origi- 
nal bill  and  others  interested  in  its  passage. 
But  conceding  that  Judge  Blanford  properly 
construed  the  intention  of  the  Legislature 
when  he  changed  "or"  into  "and"  in  the  Clay 
Case,  supra,  it  must  be  considered  that  this 
was  no  doubt  done  because  the  two  phrases 
"upon  whom  he  or  she  is  dependent,"  and 
"who  contributes  to  his  or  her  support,"  were 
assumed  to  have  such  an  identity  of  meaning 
as  to  render  them  well-nigh  synonymous,  or 
such  an  identity  as  would  cause  the  thought 
of  dependence  and  contribution  to  be  includ- 
ed, the  one  within  the  other.  The  language 
used  was  construed  somewhat  as  if  one 
should  say  four  cows  or  quadrupeds.  Natur- 
ally, the  quadrupeds  would  have  to  be  cows, 
and  all  cows  are  quadrupeds.  Therefore  the 
language  could  be  construed  as  four  cows  and 
quadrupeds. 

After  placing  before  the  Jury  the  section 
of  the  Code  upon  which  the  plaintilTs  right 
of  action  depended,  the  judge  proceeded  next 
to  state  the  plaintiff's  contentions  as  con- 
tained in  the  averments  of  the  petition. 
**The  plaintiff  in  this  case,  Ellen  Harris,  sued 
as  the  mother,  alleging  that  she  is  the  mother 
of  John  Harris,  a  minor ;  that  he  was  killed ; 
that  she  was  dependent  upon  him,  or  that  he 
contributed  to  her  support;  and  that  the 
minor  left  no  wife,  husband,  or  living  child. 
Look  into  the  evidence,  gentlemen,  and  see 
whether  or  not  those  facts  be  true.  Is  this 
a  minor?  Was  John  Harris  her  minor  son? 
'Was  he  killed?  Did  he  leave  a  wife,  hus- 
band, or  child  surviving  him?  If  you  find 
all  those  things  to  be  true,  then  look  into 
the  evidence,  and  see  whether  or  not  this 
plaintiff,  Ellen  Harris,  was  dependent  upon 
the  deceased,  John  Harris,  or  whether  the 
deceased,  John  Harris,  contributed  to  her 
support"  The  Judge  then  charged  the  Jury 
properly  that  by  the  word  "dependent"  the 
law  does  not  mean  absolutely  and  exclusive- 
ly dependent,  and  that  the  plaintiff  would  be 
dependent  upon  her  minor  son,  in  a  legal 
sense,  if  she  was  dependent  upon  him  in  any 
appreciable  degree,  and  explained  that  by 
the  term  "contribute  to  her  support"  is  meant 
a  substantial  contribution  to  her  support 
The  court  next  informed  the  Jury  that 
though,  where  there  is  no  father,  the  mother 
would  be  entitled  to  the  earnings  of  her 
minor  son  as  a  matter  of  law,  yet  this  was 
not  the  basis  of  the  suit  then  pending.  Hav. 
ing  thus  first  repeated,  in  its  Identical  lan- 
guage, the  section  of  the  Code  which  author- 
ized the  suit  to  be  brought  and  having  stated 
the  contentions  of  the  plaintiff,  and  having 


relieved  the  minds  of  the  Jury  of  any  pos- 
sible confusion  by  informing  them  that  tills 
was  not  a  mere  suit  for  the  value  of  the  serv- 
ices of  a  minor  child  until  he  reached  liia 
majority,  the  court  proceeds  to  define  tbe 
meaning  of  the  statute  in  exact  accordance 
with  the  decisions  of  the  Supreme  Court  ap- 
on  the  subject  by  saying:    "But  what  the 
law  contemplates,  gentlemen,  is  not  simply  a 
right  to  earnings,  but  the  law  contemplates 
the  situation  in  which  the  minor  is  actually 
contributing  to  his  parent's  support  and  that 
the  parent  is  at  the  time  dependent  in  an  ap- 
preciable degree  on  the  minor.    If  you  find 
these  things  to  be  true,  all  of  them,  and  fur- 
ther   believe    that    the    homicide    happened 
through  the  negligence  of  the  defendant  tele- 
graph company  and  without  fault  on  the  part 
of  the  deceased,  as  I  shall  hereafter  refer  to 
them  more  at  large,  then  the  plaintiff  would 
be  entitled  to  recover,  and,  under  such  cir- 
cumstances, she  would  be  entitled  to  recover 
the  full  value  of  the  life  of  her  child ;  that  is 
to  say,  not  merely  an  amount  which  the  de- 
ceased may  have  contributed  to  her  support 
but  for  the  full  value  of  the  life  of  the  de- 
ceased."   When  fragments  of  the  charge  de- 
tached from  their  settings  are  viewed  sepa- 
rately, there  may  appear  ground  for  criti- 
cism ;  but,  when  the  charge  of  the  court  upon 
this  subject  Is  read  as  a  whole,  it  is  impos- 
sible to  conclude  that  the  jury  could  have 
misunderstood  the  lucid  and  correct  exposi- 
tion of  the  law  given  upon  this  subject  by 
the  trial  judge.    Though  the  court  necessa- 
rily used  the  word  "or"  in  quoting  the  statute, 
and  repeated  it  in  his  statements  of  the  con- 
tentions of  the  plaintiff,  he  finally  concluded, 
when  giving  the  law  authoritatively,  by  using 
the  conjunction  "and,"  and  not  the  disjunc- 
tion "or,"  and  the  jury  were  told  in  addition 
that  "all  of  them,"  including  not  only  con- 
tribution and  dependency,  but  the  other  es- 
sential facts  to  which  allusion  was  made, 
must  be  found  by  the  jury  to  be  true  before 
the  plaintiff  would  be  entitled  to  recover. 
It  is  interesting  to  note  that  in  Central  of 
Georgia  Ry.  Co.  v.  Motz,  130  Ga.  414,  61  S. 
E.  1  (and,  the  writer  thinks,  more  in  accord 
with  the  true  intention  of  the  General  Assem- 
bly in  the  passage  of  the  original  act  which 
was  a  decided  Innovation),  the  petition,  whi<± 
contained,  as  to  this  point,  only  the  averment 
that  "the  plaintiff's  son  was  a  strong,  healthy 
boy,  and  was  rendering  to  him,  prior  to  the 
time  of  the  son's  death,  services  of  the  value 
of  $5  per  month,  and  the  earning  capacity 
would  increase,"   was  held  good  against  a 
general  demurrer.    This  decision  would  seem 
to  indicate  that,  while  In  deference  to  prece- 
dent "or"  may  still  be  interpreted  "an<i"  for 
the  reason  that  it  is  perhaps  true  that  in  all 
cases  of  substantial  contribution  to  a  parent's 
support  the  parent  is  appreciably  dependent 
upon  the  minor  for  support  to  the  extent  of 
such  contribution,  the  latter  clause,  "or  who 
contributed  to,"  may  be  treated  as  intended 
merely  to  qualify  and  limi^  the  term  "de- 
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pendent,"  so  as  to  indicate  a  legislatiye  in- 
tent that  only  a  very  slight  dependence^  such 
as  is  fonnd  in  an  actual  contribntion  for  a 
parent's  support,  is  all  that  the  statute  con- 
templated. 

5.  In  the  fifth  ground  of  the  amendment 
to  the  motion  complaint  is  made  that  the 
court  erred  in  charging  that  the  mother,  if 
there  is  no  father,  would  be  entitled  to  the 
earnings  of  her  minor  son  until  such  time  as 
that  she  had  relinquished  her  control;  the 
assignment  of  error  being  that  it  was  not  a 
correct  and  true  statement  of  the  law  appli- 
cable to  the  case,  inasmuch  as  the  plaintiff 
was  seeking  to  recoTer  the  full  value  of  her 
son's  life,  and  the  suit  not  being  one  to  re- 
cover for  the  services  of  a  minor  child.  At 
first  sight  the  complaint  might  seem  not  to  be 
without  merit.  But  this  impression  is  re- 
moved when  the  excerpt  of  which  complaint 
is  made  is  read  in  its  connection,  and  it  ap- 
pears that  the  court  was  about  to  draw  the 
distinction  between  the  mere  right  of  the 
parent  to  have  the  earnings  of  her  minor  son 
and  the  absolute  necessity  of  proving  that, 
regardless  of  the  child's  legal  obligation,  he 
was  actually  contributing  to  his  mother's 
support  After  stating  that  while  it  was  true 
that  the  mother,  as  a  matter  of  right,  was 
entitled  to  the  earnings  of  her  minor  son,  the 
court  proceeded  to  say  that  "the  law  contem- 
plates the  situation  in  which  the  minor  is 
actually  contributing  to  his  parent's  support, 
and  that  the  parent  is,  at  the  time,  depend- 
ent in  an  appreciable  degree  upon  the  minor.'* 
We  consider  the  instruction  of  which  com- 
plaint is  made  in  the  connection  in  which  it 
was  given  as  being  favorable  to  the  plain- 
tiff in  error  rather  than  hurtful.  It  in  effect 
told  the  jury  that  they  could  not  award  dam- 
ages to  the  plaintiff  merely  because  she  was 
entitled  to  the  value  of  her  minor  son's  serv- 
ices, but  that,  in  order  for  the  plaintiff  to 
recover,  it  must  appear  that  the  deceased  was 
actually  contributing  to  his  mother's  support, 
and  that  the  mother  was  dependent  upon  that 
assistance.  In  other  words,  the  jury  were 
told  that  In  the  action  pending  before  them 
it  mattered  not  how  valuable  the  services  of 
the  deceased  might  have  been,  nor  that  the 
mother  was  entitled,*  as  a  matter  of  right,  to 
the  value  of  the  services  of  the  minor  son, 
she  could  not  recover  against  the  defendant 
unless  she  was  dependent  upon  the  son 
(which  would  not  affect  her  right  to  recover 
for  services)  and  unless  he  contributed  to  her 
support  (which  likewise  would  not  defeat  a 
recovery  in  an  action  brought  by  a  mother 
for  mere  value  of  services  of  her  minor  son). 
As  well  argued  by  counsel  for  defendant  in 
error  in  their  brief,  the  statute  is  broader 
than  the  right  which  the  law  gives  the  par- 
ent to  contribution  from  the  child.  It  reach- 
es not  only  the  cases  where  the  child  is 
under  legal  obligation  to  the  parent,  but  ex- 
tends to  cases  where  there  is  no  such  legal 
obligation.  The  greater  includes  the  less, 
and  the  fact  that  the  parent  is  entitled  to 


his  earnings  is  powerful  circumstance  bear- 
ing upon  the  question.  See  SaVannah  Elec- 
tric Railway  Co.  v.  Bell,  124  6a.  664,  665, 
53  S.  E.  109,  and  citations.  The  well-recog^ 
nized  interdependence  of  parent  and  child 
upon  each  other  during  minority,  and  the 
right  of  the  parent  to  the  assistance  of  his 
minor  child,  might  tend  to  repel  any  infer- 
ence that  the  dependence  and  contribution 
shown  to  have  existed  in  the  past  growing  out 
of  the  relation  had  been  terminated  as  long 
as  the  relation  itself  existed,  and  in  view  of 
the  fact  that  there  was  no  evidence  of  a  re- 
linquishment of  the  parental  control.  As 
we  said  above,  we  think  the  referdhce  to  the 
right  of  the  mother  to  the  earnings  of  her 
minor  child  tended  rather  to  accentuate  the 
necessity  for  proof  on  the  plaintiff's  part  of 
dependence  on  her  minor  son  and  of  actual 
contribution  to  her  support  made  by  him, 
and  for  that  reason  was  favorable  to  the 
plaintiff  in  error.  But,  if  we  should  be  wrong 
in  this  view,  we  are  quite  sure  that  it  was 
not  such  an  error  as  would  authorize  the 
grant  of  a  new  trial. 

6.  Further  complaint  i»  made  that  the 
court  erred  in  expressing  an  opinion  upon 
the  facts  in  the  case,  in  stating  to  the  Jury 
that  the  deceased,  John  Harris,  was  not  a 
trespasser,  for  the  reason  that  he  had  a 
right  to  be  where  he  was  at  the  time  of  his 
death.  We  do  not  think  that  the  error  here 
assigned  is  such  as  would  warrant  a  rever- 
sal. It  is  uncontradicted  in  the  evidence 
that  John  Harris  met  his  death  on  one  of 
the  public  streets  of  the  city  of  Albany.  The 
petition  alleged  that  the  point  where  the 
deceased  lost  his  life  by  reason  of  the  de- 
fendant's wires  hanging  too  near  the  ground 
was  in  North  street,  a  public  street  in  the 
city  of  Albany.  The  answer  of  the  defend- 
ant was  not  sufficient  to  raise  any  issue  upon 
this  subject  The  answer  says  that  **this 
defendant  owns,  controls,  and  operates  an 
electric  wire  within  the  limits  of  the  dty  of 
Albany,  said  state  and  county,  but  says  that 
after  said  wire  leaves  said  North  street  the 
poles  that  carry  said  wire  are  on  the  right 
of  way  of  the  CSentral  of  Georgia  Railway 
Company,  and  that  then  said  wire  is  not  in 
any  public  street,  except  where  said  Central 
of  Georgia  Railway  Company  is  in  said 
street"  According  to  the  answer,  the  (Cen- 
tral of  Georgia  Railway  Company  runs  along 
North  street,  but  the  occupancy  of  the  street 
by  the  railway  company,  especially  In  view 
of  the  fact  that  there  is  no  evidence  of  any 
specific  grant  of  authority  to  the  railway 
company  for  that  purpose,  does  not  give  the 
railway  company  any  right  to  the  use  and 
occupancy  of  the  street  superior  to  that  of  a 
pedestrian  who  may  desire  to  use  a  high- 
way dedicated  to  the  whole  public.  It  thus 
being  conceded  that  the  deceased  met  his 
death  in  a  public  street,  there  was  no  im- 
propriety in  the  judge  stating  to  the  jury  as 
a  matter  of  law  that  "John  Harris  had  a 
right  to  be  there."    While  the  provisions  of 
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Bection  4834  are  to  be  strictly  enforced,  the 
application  ot  this  section  must  necessarily 
be  confined  to  facts  as  to  which  there  Is  an 
Issue,  and  It  has  been  recognized  that  there 
Is  a  difference  between  words  which  amount 
to  a  legal  conclusion  rather  than  to  an  ex- 
pression of  opinion.  Furthermore,  it  has 
been  held  that  an  intimation  of  opinion  on 
a  matter  conceded,  or  even  the  statement  of 
facts  admitted  to  be  such,  is  not  Improper. 
Facts  conceded  may  be  characterized  as  cen- 
ceded  facts  in  charging  the  Jury.  Judge 
Bleckley  in  Brantly  v.  HufP,  62  Oa.  636,  In 
ruling  upon  this  subject,  says:  *'What  is  not 
conceded  Mther  In  the  pleadings  or  by  the 
parties  or  their  counsel  in  the  presence  of 
the  court  cannot  be  recited  to  the  Jury  from 
the  bench  as  conceded;  but,  where  a  matter 
has  been  stated  In  the  charge  as  a  conces- 
sion, and  it  does  not  appear,  on  the  authority 
of  the  Judge  himself,  that  no  such  concession 
was  in  fact  made,  the  presumption  is  that  it 
was  made."  In  Savannah,  Fla.  &  Western 
Ry.  Oo.  V.  Flannagan,  82  Ga.  579,  9  S.  B.  471, 
14  Am.  St  Rep.  163,  the  complaint  that  the 
Judge  expressed  an  opinion  upon  the  facts 
was  again  oyerruled  because  it  appeared 
that  the  matters  in  question  were  admitted 
or  conceded.  See,  also,  Wilson  v.  Atlanta  & 
Charlotte  Ry.  Co.,  62  Oa.  390,  392,  9  S.  E. 
1076.  In  Bast  Tennessee  Ry.  Co.  v.  Marklens» 
88  Oa.  61,  13  S.  El  865,  14  L.  R.  A.  281,  Judge 
Lumpkin,  deliyering  the  opinion  of  the  court, 
says:  "While  a  Judge  is  forbidden  to  express 
or  intimate  his  opinion  concerning  a  question 
of  fact  about  which  there  is  any  doubt  what- 
ever, he  may,  with  propriety,  say  to  the  Jury 
that  there*  is  no  evidence  to  support  an  al- 
leged fact  when  such  statement  is  undoubt- 
edly true.  The  object  of  section  3248  of  the 
Code  of  1882  [now  section  4334]  is  to  prevent 
Judges  from  interfering  with  the  functions 
of  Juries  in  determining  contested  issues  of 
fact  when  there  is  proof  on  both  sides;  but, 
when  an  alleged  fact  Is  entirely  unsupported 
by  evidence,  the  Judge  may  aid  the  Jury  by 
so  informing  them,  thus  relieving  them  of 
that  much  difficulty  in  reaching  the  correct 
conclusion  in  the  case.*'  The  case  at  bar  is 
not  unlike  the  case  of  Holifield  v.  White,  52 
6a.  567,  569.  See,  also,  Underwood  v.  Amer- 
ican Mortgage  Company,  97  Oa.  238,  24  S. 
EL  847;  Southern  Ry.  Oo.  ▼.  Chitwood,  119 
Oa.  28»  45  S.  B.  706;  Shields  .v.  Oeorgia  Ry. 
&  ESec.  Co..  1  Oa.  App.  175,  57  S.  Q.  980. 
The  legal  effect  of  the  undisputed  evidence 
in  this  case  was  to  show  that  John  Harris 
was  not  a  trespasser,  but  had  a  right  to  be 
where  he  was  at  the  time  of  his  death,  and 
the  statement  of  which  complaint  was  made 
is  not  strictly  speaking  an  expression  of 
opinion  as  to  what  facts  had  or  had  not  been 
proved,  but  the  statement  of  a  necessary  le- 
gal conclusion  arising  from  undisputed  facts, 
and  consequently  not  erroneous.  It  cannot 
be  contended   that  the  telegraph   company 


had  the  right  to  blodc  a  highway  In  the  city 
of  Albany  so  as  to  prevent  the  passage  of 
pedestrians,  nor  did  It  have  any  right  to 
leave  Its  wires  so  close  to  the  ground  as  to 
be  a  menace  to  the  safety  of  passers-by.  It 
being  undisputed  that  the  pokit  where  the 
death  of  John  Harris  occurred  was  in  a 
public  street,  it  is,  in  fact.  Immaterial  wheth- 
er the  poles  and  wires  of  the  defendant  com- 
pany were  on  the  so-called  right  of  way  of 
the  Central  of  Georgia  Railway  or  not,  be- 
cause, as  we  have  heretofore  hel&  in  Oord- 
ray  t.  Savannah  Blectric  Company,  5  Oa. 
App.  62&,  63  S.  E.  710^  the  pedestrian  had  as 
much  right  to  the  public  thoroughfare  as 
either  the  railroad  or  the  telegraph  company. 
It  appears  that  the  wires  were  down  at  this 
particular  point  for  about  18  days.  Under 
all  authorities,  this  was  negligence  on  the 
part  of  the  telegraph  company.  See  Jones 
on  Tel.  U  1%  188,  194;  27  Am.  &  Bug.  Enc. 
of  Law,  1015,  1016;  Haynes  ▼.  Gas  Co.,  114 
N.  C.  203,  19  S.  B.  344,  26  Ia  R.  A.  810,  41 
Am.  St.  Rep.  786;  Atlanta  Con.  Street  Ry. 
Co.  V.  Owlngs,  97  Ga.  663,  667,  25  8.  B.  377, 
33  I4.  R.  A.  798;  Western  Union  Tel.  Co.  v. 
Griffith,  104  Oa.  50,  30  8.  E.  420.  Whether 
the  wire  was  surcharged  with  electricity  by 
contact  with  the  wire  from  power  plant  or 
whether  it  was  the  conductor  of  a  bolt  of 
lightning,  it  is  very  plain  from  the  eyidence 
that,  if  due  diligence  had  been  used  in  re- 
pairing the  line  within  the  period  of  eighteen 
days  which  had  transpired,  the  plaintiff's 
son  would  not  have  been  killed  by  contact 
with  the  wire.  The  Jury  were  authorized, 
under  the  evidence,  to  find  in  favor  of  the 
plaintiff,  and  might  have  found  a  larger 
verdict  than  that  rendered. 

Taken  as  a  whole,  the  charge  of  the  court 
is  without  error;  and  the  Judgment  refusing 
a  new  trial  is  affiirmed. 


(6  Qa.  App.  2M) 
CENTRAL  OP  GEORGIA  RY.  CO.  v.  IdAN- 

CHESTER  MFG.  00.     (No.  1,265.) 
(Court  of  Appeals  of  Georgia.    Jane  15^  1909.) 

1.  Casbiebs  (f  134*)— Oabbiaoe  or  Goona^ 
Failube  to  Dblivbb— Sufficiency  of  Evi- 
dence. 

The  evidence  authorized  the  finding  in  fa- 
vor of  the  plaintiff  in  the  lower  court,  and  the 
amount  of  the  verdict  is  not  excessive. 

[Ed.    Note.— For   other    cases,    see    (Darrien, 
Cent  Dig.  H  588-592,  607 ;  Dec  Dig.  S  134.^] 

2.  Appeal  and  Ebbob  (§  216*)— Tbial  (S  256^) 
— Harmless  Ebbob— Omission  to  (^haboe— 
Bubden  of  Proof. 

In  the  absence  of  a  request  in  writing,  it 
is  not  reversible  error  for  the  court  to  omit  to 
charge  upon  the  burden  of  proof.  In  the  at>- 
sence  of  a  request  for  more  specific  instructions, 
it  was  not  error  to  instruct  the  jury,  upon  the 
subject  of  the  burden  of  proof,  that  *it  is  «■* 
sential  for  the  plaintiff  in  this  case,  in  order 
for  the  plaintiff  to  recover,  that  the  evidence 
shall  show,  by  a  preponderance  thereof,  that 
the  plaintiff  is  entitled  to  recover,**  although 
the  court  may  not  thereafter  have  specified  or 


•For  other  caaei  see  same  toplo  and  aection  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  4k  Reporter  IndezM 
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particularized  each  of  the  special  points  at  ia- 
■ae  aa  to  which  the  harden  of  proof  devolved 
upon  the  plaintiff. 

[Ed.  Note.— For  other  caaea,  aee  Appeal  and 
Error.   Cent   Die.   »  627,  628,  630-641.   660. 
662-676;  Dec  DTg.  §  216* ;  Trial,  Cent  Di«.  H 
628-641 ;  Dec.  Dig.  S  256.*] 
8.  Cabbibbs  (8  137*)  —  Cabbiaqb  of  Goods  — 

AcnONB  FOB  L08»— InSTBUOnOlTS. 

There  being  evidence  that  the  cotton  which 
was  the  basis  of  the  present  suit  was  delivered 
to  the  carrier,  and  that  said  cotton  was  never 
delivered  by  the  carrier  to  the  conaignee,  it 
waa  not  error  to  instruct  the  jury  that  a  com- 
mon carrier  is  bound  to  exercise  extraordinary 
diligence,  and  that  in  case  of  loss  the  presump- 
tion of  law  is  against  a  common  carrier,  and 
no  excuae  avails  the  common  carrier,  nnlesa  it 
is  occasioned  by  the  act  of  God  or  the  public 
enemies  of  the  state. 

[E^.  Note.— For  other  caaea,  aee  Carriers, 
Dec.  Dig.  I  137.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  the  Manchester  Manufacturing 
Company  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed,  with 
damages  for  delay. 

Wlmberly  &  Jordan,  for  plaintiff  in  oror. 
John  P.  Ross,  for  defendant  in  error. 

RUSSELL,  J.  The  plaintiff  in  error  ex- 
cepts to  the  Judgment  overruling  its  motion 
for  new  trial.  In  addition  to  the  usual  as- 
signment that  the  verdict  was  contrary  to 
the  evidence  and  without  evidence  to  sup- 
port it,  exception  is  taken  to  the  Instructions 
to  the  Jury  contained  in  the  charge  of  the 
court  which  are  stated  below.  The  suit  was 
brought  by  the  Manchester  Manufacturing 
Company  to  recover  the  value  of  eight  bales 
of  cotton  which  it  alleged  had  been  deliver- 
ed to  the  defendant  as  a  common  carrier  for 
transportation  from  Forsyth  to  Macon,  Ga., 
and  which  the  carrier  failed  to  deliver.  It 
was  not  denied  that  the  cotton  was  the 
property  of  the  consignee,  the  plaintiff.  The 
weights  and  value  of  the  cotton  were  not 
disputed,  and  this  disposes  of  the  complaint 
contained  In  the  original  motion  that  the 
verdict  is  excessive.  So  far  as  the  facts  are 
concerned,  the  only  questions  to  be  deter- 
mined are  whether  the  plaintiff  in  error  re- 
ceived the  cotton  and  whether  thereafter  it 
was  delivered  to  the  defendant  in  error. 

As  we  view  the  record,  there  is  practically 
no  dispute  that  the  cotton  alleged  to  have 
been  lost  was  received  by  the  carrier  com- 
pany. Hie  date  of  the  bill  of  lading  intro- 
duced in  evidence,  which  acknowledged  re- 
ceipt by  the  carrier  of  60  bales,  of  cotton 
from  B.  P.  Hill,  consigned  to  ''order  notify 
Manchester  Mills,  Macon,  Ga.,"  the  cotton 
being  marked  "MAN,"  together  with  the 
oral  testimony  showing  that  only  42  bales 
of  this  lot  of  cotton  were  shipped  in  a  sepa- 
rate car,  and  that  the  8  remaining  bales  were 


shipped  in  a  different  car,  establishes  clear- 
ly that  the  carrier  received  the  8  bales  of 
cotton  identified  by  the  witnesses  by  marks 
and  weights.  The  real  issue  in  the  case  was 
whether  or  not  the  carrier  had  delivered  the 
cotton  to  the  Manchester  Mills.  It  is  undis- 
puted that  it  is  the  custom  of  the  Central 
of  Georgia  Railway  Company  to  effect  de- 
livery to  the  Manchester  Manufacturing  Com- 
pany by  means  of  a  side  track  and  the  de- 
livery of  shipments  consigned  to  the  cotton 
factory  at  its  own  warehouse  on  that  side 
track.  Three  witnesses  testified  that  the  8 
bales  of  cotton  in  question  were  never  deliv- 
ered to  the  manufacturing  company  at  its 
warehouse.  We  think  tliis  would  have  au- 
ttiorized  -the  finding  on  the  part  of  ttie  Jury 
that  the  carrier  did  not  deliver  the  cotton 
to  the  consignee,  even  if  there  had  been  evi- 
dence directly  in  conflict,  if  the  Jury  Judged 
these  witnesses  to  be  credible.  To  rebut  this 
testimony  the  railway  company  proved  that 
the  8  bales  of  cotton  were  taken  from  the 
car  in  which  they  reached  Macon  and  de- 
posited in  another  car,  and  directions  were 
given  that  this  car  should  be  carried  to  the 
manufacturing  company's  side  track.  There 
was,  however,  no  evidence  on  the  part  of 
any  employ^  of  the  carrier  that  the  car  was 
transferred  to  the  usual  place  of  delivery 
at  the  warehouse  of  the  Manchester  Manu- 
facturing Company  while  It  contained  the 
cotton;  in  other  words,  no  evidence  that  the 
cotton  was  ever  carried  to  the  side  track  of 
the  manufacturing  company. 

The  circumstance  that  the  8  bales  of  cot- 
ton were  reloaded  into  car  I.  C.  24703  on 
Saturday,  September  2&th,  and  that  switch- 
ing instructions  In  regard  to  it  were  given, 
and  that  the  same  car  was  used  on  October 
2d,  by  the  Manchester  Manufacturing  Com- 
pany, which  loaded  it  with  yam  consigned 
to  Philadelphia,  would  show  that  the  car 
was  switched  from  the  depot  to  the  side 
track  at  Ylneville  some  time  between  Satur- 
day, September  29th,  and  Tuesday,  October 
2d,  a  period  of  three  days,  and  might  sup-* 
port  the  inference  that  the  car,  when  it 
reached  the  Manchester  Mills  and  went  into 
the  possession  of  the  manufacturing  com- 
pany, contained  the  8  bales  of  cotton.  But 
to  rebut  this  Inference  the  employ^  of  the 
manufacturing  company  who  made  and  re- 
ceived shipments  in  its  behalf  testified  that 
he  not  only  did  not  receive  the  8  bales  of 
cotton  from  the  car,  but  when  he  examined 
the  car,  with  a  view  of  using  it  to  make  the 
shipment  of  yam,  he  found  it  empty;  and 
the  Jury  may  have  considered  it  as  a  circum- 
stance of  considerable  significance  that  no 
witness  was  Introduced  in  behalf  of  the  de- 
fendant carrier  to  show  when  the  car  in 
question  was  shifted  to  the  manufacturing 
company's  side  track,  or  to  show  whether 
it  was  empty,  or  what  it  contained,  at  the 
time  that  it  was  delivered  upon  that  track. 


•For  other  cases  see  scune  topic  and  section  NTJMBBR  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indeases 
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The  burden  of  proof  was  upon  the  plain- 
tiff to  show  afflrmatlTely,  by  the  preponder- 
ance of  the  eyidence,  that  the  cotton  was 
never  delivered  to  it  by  the  defendant  com- 
pany. There  was  no  presumption  either  way 
as  to  this.  It  seems  to  us,  in  the  absence  of 
any  evidence  that  when  the  car  was  shifted 
to  the  usual  place  of  delivery  it  contained 
the  cotton,  that  the  positive  evidence  of  the 
witnesses  whose  duty  it  was  to  unload  all 
shipments  consigned  to  the  manufacturing 
company,  and  who  testified  that  the  8  bales 
of  cotton  were  not  delivered,  either  in  the 
car  in  question  or  any  other,  was  entitled  to 
that  preponderance  attributed  to  it  by  the 
Jury,  in  preference  to  the  Inference  that  the 
8  bales  of  cotton,  having  been  once  placed  in 
that  car,  would  be  presumed  to  have  been 
carried  therein  to  the  place  of  delivery,  es- 
pecially as  the  testimony  developed  that  the 
car,  when  found  at  the  Manchester  Manu- 
facturing Company's  place,  was  not  at  the 
usual  and  customary  place  for  the  reception 
of  cotton.  Viewing  the  testimony  in  behalf 
of  the  defendant  in  its  strongest  light,  the 
most  that  can  be  said  is  that  a  clear  issue 
of  fact  was  raised  as  to  whether  the  carrier 
had  ever  delivered  the  8  bales  of  cotton  in 
question,  which  it  was  the  province  of  the 
Jury  to  determine,  and  their  Judgment  upon 
the  credibility  of  the  testimony  is  not  to  be 
questioned  here. 

2.  In  the  amendment  to  the  motion  for 
new  trial  it  is  insisted  that  the  court  erred 
in  charging  the  Jury:  **Now,  it  is  essential 
for  the  plaintiff  in  this  case,  in  order  for  the 
plaintiff  to  recover,  that  the  evidence  shall 
show,  by  a  preponderance  thereof,  that  the 
plaintiff  is  entitled  to  recover" — for  the  rea- 
son that  the  court  did  not  explain  what  evi- 
dence would  entitle  the  plaintiff  to  recover. 
This  exception  affords  an  illustration  of  the 
truth  that  a  fragmentary  segment  of  a 
charge  can  generally  not  be  Justly  criticised, 
when  disassociated  from  its  setting.  It  has 
frequently  been  held  that  it  is  not  reversible 
•error  to  omit  entirely  to  instruct  the  Jury 
upon  the  subject  of  the  burden  of  proof. 
But,  of  course,  if  instructions  are  attempted 
to  be  made  upon  any  subject,  those  instruc- 
tions should  be  correct  and  pertinent 

Ejrror  is  further  assigned  upon  this  ex- 
cerpt, in  that  it  is  insisted  that  the  court 
should  have  charged  that  the  burden  was 
upon  the  plaintiff  to  show  (1)  that  the  cot- 
ton in  dispute  was  delivered  to  the  defend- 
ant railway  company,  and  (2)  that  the  cot- 
ton had  never  been  delivered  by  the  railway 
company  to  the  plaintiff.  A  reading  of  the 
instructions  of  the  trial  Judge,  as  a  whole, 
demonstrates  that  the  exception  is  without 
merit,  for  the  reason  that  it  was  made  p^- 
fectly  plain  to  the  Jury  that  the  plaintiff,  in 
order  to  recover,  must  show  both  of  the>  facts 
insisted  upon  by  the  plaintiff  in  error.  How- 
ever, viewing  the  excerpt  alone,  inasmuch  as 
the  court  charged  that  the  plaintiff  would 


not  be  entitled  to  recover  unless  it  Showed 
that  it  was  so  entitled  by  the  preponderance 
of  the  evidence,  this  was  tantamount  to  an 
instruction  that  the  burden  was  on  the  plain- 
tiff to  maintain  its  case  by  the  preponderance 
of  the  evidence,  and  if  more  particular  or 
specific  instructions  were  desired,  to  the  end 
that  the  court  should  point  out  specifically 
to  the  Jury  the  particular  points  at  issue 
(each  one  of  which  should  be  maintained  by 
the  plaintiff  by  the  preponderance  of  evi- 
dence), then  the  attention  of  the  court  should 
have  been  thereto  directed  by  an  appropriate 
request 

8.  Exception  is  also  taken  in  the  second 
ground  of  the  amended  motion  for  new  trial 
to  the  following  charge:  "Under  our  law,  one 
who  pursues  the  business  constantly  or  con- 
tinuously for  any  period  of  time  or  any  dis- 
tance of  transportation  is  a  common  carrier, 
and  as  such  is  bound  to  use  extraordinary 
diligence.  In  cases  of  loss  the  presumption 
of  law  is  against  the  common  carrier,  and 
no  excuse  avails  the  common  carrier,  unless 
It  was  occasioned  by  the  act  of  God  or  the 
public  enemies  of  the  state."  The  plaintiff 
in  error  Insists  that  this  charge  was  mis- 
leading, and  that  the  court  should  have 
charged  that,  before  any  presumption  would 
arise  against  the  common  carrier,  the  burden 
of  proof  was  upon  the  plaintiff  to  show  af- 
firmatively that  the  cotton  In  dispute  was 
never  delivered  by  the  carrier  to  the  plaintiff. 
We  do  not  think  that  this  instruction  mis- 
led the  Jury,  and  upon  a  review  of  the  whole 
charge  It  is  dear  that  the  Jury  were  made 
to  understand  that  the  principle  which  is 
abstractly  a  correct  statement  of  section  2264 
of  the  Civil  Code  of  1895  was  not  applicable, 
unless  the  Jury  were  first  satisfied  that  the 
cotton  in  question  was  never  delivered  by 
the  carrier  to  the  plaintiff.  Indeed,  no  other 
meaning  can  be  drawn  from  the  very  lan- 
guage as  contained  in  the  Code  and  as  used 
by  the  trial  Judge.  Whether  this  section 
should  have  been  charged  or  not,  it  is  mani- 
fest that  the  plaintiff  in  error  could  not 
have  been  injured,  because  it  is  only  in  cases 
of  loss  that  the  presumption  that  there  was 
a  failure  to  use  extraordinary  diligence  aris- 
es against  the  common  carrier,  and  the  Jury 
would  well  understand  that  the  cotton  could 
not  be  said  to  be  lost  in  any  sense  in  the 
present  case  unless  it  had  been  first  made 
apparent  that  it  had  never  been  delivered 
to  the  consignee. 

This  writ  of  error  appears  to  us  so  entire- 
ly without  merit  as  to  constrain  the  belief 
that  its  only  purpose,  legally  speaking,  was 
to  procure  delay.  It  is  therefore  the  judg- 
ment of  the  court  that  not  only  should  the 
Judgment  of  the  lower  court  be  affirmed,  bnt 
that  the  moticHi  of  the  defendant  in  error 
that  damages  be  awarded  should  also  tie 
granted. 

Judgment  afflrmedt  with  damages. 
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(6  Oa.  App.  28S) 

ILLINOIS  LIFE  INS.  00.  v.  McKAY. 

McKAY  V.  ILLINOIS  LIFE  INS.  CO. 

(Nob.  1,569,  1,570.) 

(Court  of  Appeals  of  Georgia.    June  15,  1909.) 

1.  INSUBANCB  (8  349*)—Premiums— Default 
IN  Payment— FoBFEiTUBB  of  Policy. 

The  provision  for  the  punctual  payment  of 
the  premium  when  due  is  of  the  essence  and 
substance  of  life  insurance,  and  a  failure  to 
comply  therewith  in  strict  accordance  with  the 
requirements  of  the  contract,  in  the  absence  of 
any  waiver,  express  or  implied,  inevitably  re- 
sults in  the  forfeiture  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  891-904 ;  Dec.  Dig.  §  349.*] 

2.  iNsuBANCB  (§  186*)  —  Payhsnt  of  Pbb- 

ICIUM. 

Where  an  insurance  company  expressly  or 
by  implication  authorizes  the  policy  holders  to 
transmit  a  premium  by  mail,  if  the  remittance 
is  made  in  apt  time  to  reach  the  company  in 
due  course  on  or  before  the  date  when  the  pre- 
mium falls  due,  this  will  be  a  sufficient  imyment. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Dea  Dig.  §  186.*] 

8.  Insurance  (§  360*>  —  Life  Insurance  — 

Payment  of  PsEMiuif . 

Where  by  the  express  terms  of  a  policy  of 
insurance  a  premium  was  due  to  be  paid  to  the 
insurance  company  at  its  home  office  in  Chicago, 
111.,  on  May  2l,  1907,  and  a  letter  containing 
the  amount  of  the  premium  was  deposited  in  the 
post  office  at  Americus,  Ga.,  properly  stamped 
and  addressed,  at  4:30  p.  m.  on  May  20,  190T, 
this  did  not  constitute  payment  of  the  premium, 
since  the  remittance  could  not  reach  its  desti- 
nation in  due  course  of  mail  on  or  before  the 
date  of  payment,  and  the  company  had  the 
right  under  the  policy  to  refuse  to  accept  it 
as  payment  when  received  the  day  after  it  was 
due,  and  to  forfeit  the  policy  for  a  failure  to 
pay  the  premium.  The  companv  could  waive 
the  forfeiture  and  reinstate  the  insured  on  the 
conditions  stated  in  his  application  for  reinstate- 
ment 

[Eid.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  917;  Dec.  Dig.  §  360.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americas;  O. 
R.  Crisp,  Judge. 

Action  by  Ida  McKay  against  the  Illinois 
Life  Insurance  Company.  Verdict  for  plain- 
tiff for  less  than  the  amount  claimed,  and  It 
brings  error,  and  plaintiff  assigns  cross-error. 
Reversed. 

Long  &  Price,  R.  L.  Greer,  and  Jule  Fel- 
ton,  for  plalntiflC  In  error.  E.  A.  Hawkins,  for 
defendant  In  error. 

HILL,  C.  J.  On  October  26,  1904,  a  pol- 
icy  of  Insurance  was  Issued  by  the  Illinois 
Life  Insurance  Company  upon  the  life  of 
Wright  Douglas  McKay  in  the  sum  of  $1,- 
000,  payable  to  his  wife,  Ida  McKay,  Imme- 
diately upon  receipt  and  approval  of  proofs 
of  the  death  of  the  Insured,  provided  the  pol- 
icy is  in  force  at  the  time  of  the  death  of  the 
insured.  The  policy  was  In  the  usual  form. 
The  consideration  for  its  issue  was  the  pay- 
ment to  the  Insurance  company  of  the  quar- 
terly premiums  on  the  21st  days  ot  October, 
January,  April,  and  July  of  each  year.    The 


policy  contained  the  following  ptrovision:  - 
•The  premiums  herein  are  due  and  payable 
in  advance  at  the  home  office  of  the  company 
at  Chicago,  111.,  but  may  be  paid  to  the  agents 
of  the  company  In  advance  in  exchange  for 
the  company's  official  receipt,  signed  by  the 
president  or  secretary,  and  countersigned  by 
the  agent  •  •  •  Failure  to  pay  any  pre- 
mium, or  premium  note,  or  Interest  thereon, 
when  due,  will  void  this  policy  and  forfeit  all 
premiums  paid  thereon  to  the  company,  ex- 
cept as  herein  otherwise  providod."  The 
policy  also  provided  for  a  grace  of  one  month 
in  the  payment  of  all  premiums,  subject  to  an 
Interest  charge  at  the  rate  of  5  per  cent  per 
annum.  The  insured  died  on  the  31st  of  Oc- 
tober, 1907,  and  proofs  of  death  were  duly 
furnished  to  the  company.  Payment  was  re- 
fused, and  the  widow  brought  suit  against 
the  company  for  the  principal  amount  of  the 
policy  besides  interest,  damages,  and  attor- 
ney's fees.  A  demurrer  was  filed  by  the  com- 
pany to  the  claim  for  damages  and  attorney's 
fees.  The  court  sustained  the  demurrer  as 
to  the  claim  for  damages,  and  overruled  it 
^s  to  the  claim  for  attorney's  fees.  The 
plaintiff  filed  exceptions  pendente  lite  to  the 
sustaining  of  the  demurrer  as  to  the  dalm 
for  damages,  and  brings  a  cross-bill  of  ex- 
ceptions assigning  error  on  this  Judgment  A 
verdict  was  directed  against  the  company  for 
$1,000  principal  and  $250  attorney's  fees,  and 
the  defendant's  motion  for  a  new  trial  was 
overruled.  . 

The  defense  relied  upon  was  that  the  In- 
sured' had  failed  to  comply  with  the  condi- 
tion of  the  policy,  in  not  paying  the  premium 
due  to  the  company  on  April  21,  1907,  on 
the  date  when  due,  or  before  the  expiration 
of  the  30  days  of  grace  allowed  by  the  pol- 
icy for  such  payment,  and  that,  therefore,  the 
policy  was  forfeited  by  its  express  terms. 
On  the  question  of  the  payment  of  premiums 
on  the  policy,  the  following  Is  the  undisputed 
evidence :  The  insured  paid  all  the  premlmns 
at  or  before  the  time  when  they  were  due  un- 
til the  premium  due  April  21,  1907,  with  the 
30  days  of  grace,  due  May  21,  1907.  On 
March  20,  1907,  the  company,  through  its 
home  office  at  Chicago,  111.,  sent  notice  to  the 
insured,  notifying  him  that  his  premium 
would  be  due  on  April  21,  1907,  and  Inclosed 
in  the  envelope  containing  the  notice  was  a 
return  envelope,  addressed  to  the  company  at 
Chicago,  111.,  for  a  remittance  of  the  pre- 
mium. On  April  26,  1907,  the  premium  not 
having  been  received  by  the  company,  it 
again  wrote  to  the  insured  and  notified  him 
that  his  premium  due  on  April  21,  1907,  was 
past  due,  but  that  the  policy  would  remain  in 
force  for  one  month  from  the  due  date  of  the 
premium,  subject  to  the  Interest  charged  at 
the  rate  of  5  per  cent  per  annum,  and  that 
during  such  time  the  premium  could  be  paid 
without  his  being  required  to  furnish  evi- 
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dence  of  good  health.  On  May  20,  1907,  a 
letter  was  deposited  in  the  post  office  at 
Americus,  6a.,  addressed  to  the  Illinois  UXe 
Insurance  Co.,  Chicago,  111.,  containing  a 
check  for  $11.76,  the  amount  of  the  premium 
due,  without  interest  thereon.  The  letter 
containing  the  check  was  mailed  at  Americus, 
Oa.,  1,000  miles  from  Chicago,  at  4:30  p.  m. 
on  May  20,  1007.  The  letter  containing  the 
premium  was  received  by  the  company  by  due 
course  of  mail  on  May  22,  1907,  one  day 
after  it  was  due  according  to  its  terms. 

On  May  24, 1907,  the  company  wrote  to  the 
insured,  acknowledging  receipt  of  his  check 
for  111.76,  informing  him  that  the  remittance 
had  reached  the  company  one  day  after  the 
due  date,  and  would  only  be  accepted  by  the 
company  upon  its  approval  of  an  application 
for  reinstatement,  and  inclosing  In  the  let- 
ter a  blank  on  which  he  was  to  make  such 
application.  The  application  for  reinstate- 
ment was  duly  filled  out  and  signed  on  June 
4,  1907,  and  was  received  and  accepted  by 
the  company.  It  was  as  follows:  "I,  the 
undersigned,  having  forfeited  all  claim  under 
policy  No.  35,264  in  the  Illinois  Life  InsuiN 
ance  Co.,  which  policy  has  lapsed  for  non- 
payment of  premiums,  hereby  apply  for  re- 
instatement of  insurance,  and  to  induce  said 
-company  to  revive  my  said  policy  and  rein- 
state the  same  I  do  declare  and  warrant  that 
I  am  now  in  good  health."  The  application 
made  other  specific  statements  by  the  in- 
sured in  regard  to  his  use  of  alcoholic  liq- 
uors and  other  matters.  The  proofs  of  death 
as  furnished  to  the  company  contained  state- 
ments which  led  it  to  believe  that  the  appli- 
cant was  not  in  good  health  at  the  time  when 
he  made  his  application  to  have  his  policy 
reinstated,  and  that  his  statement  contained 
in  such  application  that  he  was  then  in  good 
health  was  untrue.  Thereupon  the  company 
tendered  to  the  ben^ciary  named  in  the  pol- 
icy the  premiums  that  had  been  paid  on  the 
policy,  with  interest,  and  denied  liability 
thereon.  The  company  had  no  local  agent  at 
Americus,  and  the  payment  of  the  premiums 
had  been  made  by  the  insured  by  transmit- 
ting through  the  mail  the  quarterly  premi- 
ums, and  he  had  always  done  so,  before  the 
premium  due  April  21,  1907,  in  time  for 
the  letter  containing  the  premium  to  reach 
the  company  at  Chicago  at  or  before  the  date 
when  due.  The  two  premiums  subsequent 
to  the  reinstatement  of  the  policy  were  also 
paid  to  the  company  in  the  same  way.  There 
was  no  evidence  that  the  company  had  ever 
received  or  accepted  any  premium  at  Chicago, 
111.,  after  its  due  date,  according  to  the  terms 
of  the  policy.  The  evidence  as  to  the  insur- 
ed's condition  of  health  when  he  made  his 
application  for  reinstatement  was  in  conflict, 
but  this  question  is  not  now  material  in  this 
case. 

The  verdict  was  directed  by  the  court  on 
the  legal  ground  that  the  deposit  of  the  let- 
ter containing  the  check  in  payment  of  the 
premium  due  April  21,  1907  (with  30  days* 


grace,  due  May  21,  1907),  in  the  post  ofitoe 
at  Americus,  Ga.,  on  May  20,  1907,  at  4:30 
p.  m.,  was  a  payment  then  and  there  to  the 
company,  and  consequently  there  was  no  de- 
fault in  the  payment  of  the  premium.  It 
will  therefore  appear  that  the  only  ques- 
tion under  the  facta  stated  and  not  con- 
troverted is  as  to  the  correcdiess  of  this  view 
of  the  law  by  the  trial  court  It  must  be 
conceded  that  the  company  had  the  right  to 
declare  a  forfeiture  of  the  policy  for  non- 
payment <^  the  premium  when  due;  for  this 
was  a  condition  precedent  to  the  life  of  the 
contract  It  is  settled  beyond  all  question 
that  a  stipulation  in  a  policy  as  to  the  pay- 
ment of  premiums  must  be  strictly  and  liter- 
ally complied  with,  in  the  absence  of  any 
waiver,  constructive  or  actual,  and  the  pre- 
mium must  be  paid  when,  where  and  in  what 
manner  the  policy  provides.  In  the  leading 
case  of  Klein  v.  New  York  Life  Insurance 
Co.,  104  U.  S.  88,  26  L.  Ed.  662,  the  Supreme 
Court  of  the  United  States  declares  that  ''the 
provision  for  the  release  of  an  insurance 
company  from  liability  on  the  failure  of  the 
insured  to  pay  the  premiums  when  due  Is 
of  the  very  essence  and  substance  of  the  con- 
tract of  life  insurance,  and  to  hold  the  com- 
pany to  its  promise  to  pay  the  insurance,  not- 
withstanding the  default  of  the  assured  in 
making  punctual  payment  of  the  premiums, 
is  to  destroy  the  very  substance  of  the  con- 
tract" And  the  same  learned  court,  in  In- 
surance Company  v.  Statham,  98  U.  S.  24,  23 
L.  Ed.  789,  says,  on  the  subject  of  default 
in  the  payment  of  premiums,  that  **forfei- 
ture  for  nonpayment  is  a  necessary  means 
by  the  insurance  companies  of  protecting 
themselves  from  embarrassment  Delinquen- 
cy cannot  be  tolerated  or  redeemed,  excei^t  at 
the  option  of  the  company."  This  court 
knows  of  no  exception  to  this  rule  of  law.  and 
further  authority  on  this  point  is  deemed 
wholly  unnecessary. 

Was  there  a  default,  ther^ore,  tn  the  pay. 
ment  of  the  premium  under  the  facts  of  tliis 
case?  There  was  an  admitted  default  un- 
less the  deposit  of  the  letter  in  the  post  office 
at  Americus  at  4:30  p.  m.  on  May  20.  1907, 
with  the  check  inclosed  for  the  amount  of  the 
premium,  without  interest  was  a  payment  of 
the  premium  due  to  the  company  on  May  21. 
1907.  The  policy  provides  expressly  that 
*'the  premiuiiis  are  due  and  payable  in  ad- 
vance at  the  home  office  of  the  company  at 
Chicago,  111.,"  and  that  "failure  to  pay  any 
premium,  or  premium  note,  or  interest  there- 
on, when  due,  will  void  this  policy."  If 
these  words  are  to  have  their  usual  and  ordi- 
nary significance,  it  would  seem  that  the  pre- 
mium must  be  received  at  the  office  of  the 
company  within  the  time  specified,  in  order 
to  constitute  a  payment  of  the  premium  and 
prevent  a  forfeiture  of  the  policy,  unless  the 
company  has  by  its  conduct  waived  in  some 
way  this  provision  of  the  policy,  and  that  as 
the  letter  containing  the  check  for  the  pre- 
mium was  not  received  by  the  company  in 
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Chicago  at  its  head  office  until  one  day  after 
the  premium  was  by  its  terms  dne  to  be  re- 
ceived there,  the  policy  was  forfeited.  We 
are  of  the  opinion  that  the  deposit  of  the  let- 
ter containing  the  check  for  the  principal 
amount  of  the  premium  due  in  Chicago  on 
May  21,  1907,  in  the  post  office  at  Americus, 
Ga.,  at  4:30  p.  m.  on  May  20,  1907,  did  not 
constitute  a  yalld  payment  in  apt  time  with- 
in the  terms  of  the  contract ;  in  other  words, 
that  the  deposit  of  the  letter  with  the  check 
in  the  post  office  at  Americus,  not  in  time 
to  reach  its  destination  in  Chicago  and  to  be 
received  there  by  the  addressee  at  the  time 
stipulated*  was  not  a  payment  of  the  pre- 
mium according  to  the  express  language  of 
the  contract. 

In  view  of  the  practice  by  this  company  of 
permitting  its  policy  holders  to  transmit 
through  the  ma|l  premiums  to  it  in  Chicago, 
if  the  insured  had  deposited  the  letter  con- 
taining the  check  for  the  premium  (and  we 
refer  now  to  the  principal,  without  interest 
on  the  premium)  in  apt  time  to  have  reached 
its  destination  in  Chicago  before  the  expira- 
tion of  May  21,  1907,  it  would  have  been  a 
sufficient  payment  of  the  premium  in  com- 
pliance with  the  terms  of  the  contract. 
** Where  an  insurance  company  invites  its 
patrons  to  transmit  premiums  by  mall  and 
gives  express  directions  in  relation  thereto, 
it  will  be  inferred  that  the  company  intends 
to  accept  as  payment  funds  mailed  to  it  in 
time  to  reach  its  office  in  due  course  on  or 
before  the  day  the  premium  falls  due.*'  3 
Cooley's  Briefs  on  Insurance,  2316 ;  Hartford 
Life  &  Annuity  Insurance  Co.  v.  Eastman, 
64  Neb.  90,  74  N.  W.  394;  Protective  Life  In- 
surance Co.  ▼.  Palmer,  81  Ul.  88.  In  several 
New  York  cases  It  is  held  that,  when  the 
letter  containing  the  remittance  is  deposited 
in  the  post  office,  the  payment  of  the  pre- 
mium is  made ;  but  these  decisions,  we  think, 
are  contrary  to  the  great  weight  Of  authority 
and  are  not  in  harmony  with  the  reasons  for 
the  strictest  and  most  liberal  compliance 
with  these  stipulations  of  contracts  of  insur- 
ance. Primeau  v.  National  Ldfe  Association, 
77  Hun,  418,  28  N.  Y.  Supp.  794;  McCluskey  v. 
National  Life  Association,  77  Hun,  556,  28  N. 
Y.  Supp.  931.  In  Hartford  Life  Ins.  Co.  v. 
Eastman,  supra,  the  court  says.  In  connec- 
tion with  the  custom  of  receiving  premiums 
through  the  mall:  "Having  invited  its  pa- 
trons to  use  the  mail  in  making  payment 
of  premiums.  It  is  but  reasonable  and  just 
to  infer  that  the  company  intended  to  ac- 
cept as  payment  funds  sent  by  mail  in  time 
to  reach  it  in  due  course  on  or  before  the  day 
such  premiums  would  become  due." 

On  this  question  we  think  the  law,  briefly 
stated,  to  be  this:  Where  the  insured  has 
be»i  accustomed  to  remit  premiums  by  mall, 
and  such  remittances  have  been  accepted  by 
the  insurance  company,  the  latter  cannot  re- 
fuse to  accept  the  remittance  mailed  in  ample 


time  to  reach  its  .destination  on  or  before  the 
date  when  due>  even  though  the  remittance 
was  not  actually  received  until  after  the 
premium  became  due.  But,  when  the  remit- 
tance has  not  been  mailed  in  ample  time  to 
reach  its  destination  by  due  course  of  mail 
by  the  date  when  due,  it  is  not  a  payment  of 
the  premium,  and  the  company  can  refuse 
to  receive  it,  and  can,  at  its  option,  enforce 
by  forfeiture  ithe  stipulation  of  the  policy  as 
to  punctual  payment  "When  a  life  insur- 
ance policy  expressly  provides  that  the  premi- 
um thereon  shall  be  paid  on  or  before  a  cer- 
tain date  and  in  default  thereof  the  policy 
shall  be  void,  the  nonpayment  of  the  premi- 
um on  the  date  named  works  a  forfeiture, 
even  if  the  premium  is  tendered  on  the  next 
day."  Fowler  v.  Metropolitan  Life  Insur- 
ance Co.,  116  N.  Y.  389,  22  N.  BX  576,  5  L.  R- 
A.  806,  and  citations.  This  court  knows  of 
no  excuse,  not  even  the  act  of  God,  for  a 
failure  to  comply  strictly  and  literally  with 
the  stipulations  of  a  policy  contract  on  the 
subject  of  the  payment  of  premiums.  We 
mean,  of  course,  where  there  is  no  waiver  by 
the  company,  either  express  or  implied.  In 
this  case  there  is  no  evidence  whatever  of 
any  waiver  by  the  company.  The  premiums 
had  theretofore  all  been  received  by  the  com- 
pany in  Chicago  on  or  before  the  due  date. 
When  the  insured  in  this  particular  instance 
failed  to  pay  this  premium,  which  was  due 
on  April  21,  1907,  the  company,  shortly  there- 
after, called  his  attention  to  his  failure  to 
pay  the  premium  according  to  his  contract 
and  notified  him  of  his  30  days  of  grace. 
When  the  premium  was  received  by  the  com- 
pany on  May  22d«  it  refused  to  receive  it  as 
payment,  and  at  once  notified  the  insured  that 
it  would  only  receive  it  subject  to  its  approv- 
al of  its  application  for  reinstatement,  and 
the  insured  himself,  in  his  application  for  re- 
instatement, fully  recognized  the  fact  that  he 
was  in  default  in  the  payment  of  his  premi- 
um. Without  the  power  of  enforcing  a  for- 
feiture for  a  failure  to  pay  premiums  punctu- 
ally, there  would  be  no  efficient  means  of  en- 
forcing such  payments,  and  the  business  of 
insurance  could  not  long  survive. 

We  therefore  conclude  that  the  learned 
Judge  of  the  trial  court,  under  the  undisputed 
facts,  erred  in  his  view  of  the  law  on  this 
subject  and  in  the  direction  of  a  verdict  for 
the  plaintiff.  We  think  that  there  should  be 
another  trial  on  the  issue  of  the  validity  and 
binding  effect  of  the  reinstatement  of  the  in- 
sured by  the  company  on  Ills  application 
made  for  that  purpose. 

The  ruling  complained  of  In  the  cross-bill 
of  exceptions  is  controlled  by  Harp  v.  Fire- 
men's Fund  Ins.  Co.,  130  Qa.  726,  61  S.  B. 
704  (5),  and  Missouri  Life  Ins.  Co.  t.  Love- 
lace, 1  Oa.  App.  447,  58  S.  B.  98. 

Judgment  reversed  on  each  bill  of  excep' 
tions. 
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(6  CkL  App.  168) 
MOGK  et  aL  T.  FIRST  NAT.  BANK  OF 
COLQUITT.     (No.  1,684.) 
(Goart  of  Appeals  of  Georgia.    Jnne  29,  1909.) 

Review  on  Appeal. 

This  was  a  suit  on  a  promissonr  note,  de- 
fended on  the  ground  of  payment  The  question 
was  purely  one  of  fact,  and  was  fairly  submit- 
ted to  the  jury,  who  solved  the  conflict  in  the 
evidence  in  favor  of  the  plaintiff,  and  there  is 
no  merit  in  any  of  the  assignments  of  error  of 
law. 
(Syllabus  by  the  Court.) 

Brror  from  City  Ctonrt,  Miller  County; 
C.  C.  BoBh,  Judge. 

Action  by  the  First  National  Bank  of  Col- 
quitt, against  W.  W.  Mock  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

R.  W.  Grow  and  Pottle  &  Glessner,  for 
plaintiffs  in  error.  W.  L  Geer,  for  defend- 
ant in  error. 

HIIiL,  0.  J.    Judgment  aflirmed. 

POWELL,  J.,  disqualified. 


(6  Ga.  App.  380) 

LOUISVILLE  &  N.  R.  CO.  et  al.  ▼.  MITCH- 
ELL   (No.  1,837.) 
(Court  of  Appeals  of  Greocgia.    June  29,  1909.) 

CORPOKATTONS   (jl   507*)  —  ACTIONS  AGAINST  — 

Sbbvice  of  Summons. 

It  appears  that  the  summons  was  served 
upon  one  who  was  chief  cleric  in  the  Atlanta  of- 
fices of  the  defendant  corporation.  Held,  al- 
though it  appears  that  there  was  another  per- 
son who  was  superior  in  ranic  to  the  one  upon 
whom  service  was  made,  and  who  bore  the  of- 
ficial designation  of  **agent,"  the  service  was 
nevertheless  good,  under  Civ.  Code  1895,  I  1899. 
Southern  Bell  Tel.  Co.  v.  Parker,  119  Ga.  721, 
47  S.  E.  194.  This  ruling  renders  it  unneces- 
sary to  consider  the  other  assignments  of  error 
presented  in  the  petition  for  certiorari. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  §9  19n-2000;  Dec^  Dig.  §  507.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fnlton  Coun- 
ty ;  W.  D.  Ellis,  Judge. 

Action  by  Robert  Mitchell  against  the 
Louisville  &  Nashville  Railroad  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Philip  H.  Alston,  for  plaintiffs  In  error. 
Ben  J.  Conyers,  for  defendant  in  error. 

POWELL,  J.    Judgment  afilrmed. 


(8  Oa.  App.  385) 

KNOX  V.  LEXINGTON  TERMINAL  CO. 

(No.  1,717.) 
(Court  of  Appeals  of  Georgia.    June  29,  1909.) 
Appeai.  and  Ebbob  (S  SSS'V—Bbiev  ov  Bvi- 

DENGB  —  AbBIDQMENT   OF    BVIDENCB  -^  AP- 
FBOVAL  BY  TBIAL   JuDQE. 

The  sole  exception  is  to  the  overruling  of 
a  motion  for  a  new  trial.     There  is  no  legal 


brief  of  the  evidence.  What  purports  to  be  a 
brief  of  the  evidence  is  fiatally  defective  in  two 
respects:  It  is  not  abridged,  but  consists  of 
the  full  stenographic  report  of  the  oral  testi- 
mony (that  which  was  excluded,  as  well  as  that 
which  was  admitted,  together  with  a  statement 
of  objections  of  counsel  and  rulings  of  the 
court),  to  which  has  been  added  a  full  verbatim 
copy  of  the  interrogatories  and  answers,  and  of 
the  documentary  exhibits  thereto ;  also  it  is 
not  approved  by  the  trial  judge.  The  assign- 
ments of  error  cannot  be  considered.  Civ.  Code 
1895,  I  5488;  Madison  v.  State,  4  Ga.  App. 
218,  60  S.  E.  1068. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  $(  2607-2610;  Dec  Dig.  $ 
588.  •] 

(Syllabus  by  the  0>urt) 

Error  from  Superior  Ctourt,  Oglethorpe 
County;  J.  N.  Worley,  Judge. 

Action  between  John  Knox  and  the  Lex- 
ington Terminal  Company.  From  the  Judg- 
ment, Knox  brings  error.    Affirmed. 

J.  G.  Faust,  for  plaintiff  In  error.  Jos.  B. 
&  Bryan  Cumming  and  Hamilton  McWhor- 
ter,  Jr.,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 
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CASHMAR-KING  SUPPLY  CO.  v.  DOWD 
&  KING.  (Supreme  Ourt  of  North  Carolina. 
April  28,  1909.)  Appeal  from  Superior  Court, 
Mecklenburg  County ;  Justice,  Judge.  Action 
by  the  Cashmar-King  Supply  (Company  against 
Dowd  &  King.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed.  Stewart  &  McRea, 
for  appellant.  T.  C.  Guthrie  and  Pharr  Sl  Bell, 
for  appellee. 

PER  CURIAM.  This  cause  was  before  this 
court  at  fall  term,  1907  (146  N.  C.  191,  59  S. 
E.  685),  and  a  new  trial  granted.  The  majority 
of  the  court  are  of  opinion  that  the  evidence  in- 
troduced on  the  second  trial  is  substantially 
the  same  as  that  introduced  on  the  first  and  that 
the  questions  now  presented  are  covered  by  the 
former  opinion.  Mr.  Justice  HOKE  is  of  opin- 
ion that  there  is  some  new  evidence  which 
should  have  been  submitted  upon  the  issue  as  to 
the  statute  of  limitations.  The  judgment  is  af- 
firmed. 


GILBERT  et  al.  v.  HOWARD  et  al.  (Su- 
preme Ck)urt  of  North  Carolina.  April  7,  1909.) 
Appeal  from  Superior  Court,  Durham  (bounty; 
E.  B.  Jones,  Judge.  Action  by  A.  P.  Gilbert 
and  another  against  J.  H.  Howard  and  others. 
Judgment  for  plaintiffs,  and  defendants  appeal. 
Affirmed.  Bramham  &  Brawley,  for  appellants^ 
Fuller  &  Reade,  Aycock  &  Winston,  and  Bryant 
ft  Brogden,  for  appellees. 

PER  CURIAM.  We  agree  with  counsel  for 
appellants  that  the  matter  involved  '*is  largely 
a  question  of  construction  and  interpretation  of 
the  written  agreement"  between  the  parties. 
We  further  aeree  with  counsel  for  appellees 
that,  '*when  this  case  came  before  the  court 
(147  N.  C.  314,  61  S.  E.  17©  before,  the  con- 
tract sued  on  was  interpreted"  and  the  rights 
of  the  parties  to  it  were  determined.  The  mat- 
ters presented  on  this  appeal  are  entirely  of 
fact,  and  in  the  trial  we  find  no  error. 


*For  other 
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MAUNET  ▼.  UNITED  STATES  LEATHER 
CO.  (Supreme  Court  of  North  Carolina.  May 
13,  190Qj  Appeal  from  Superior  Court,  Mc- 
Dowell County;  Fergruson,  Judge.  Action  by 
S.  F.  Mauney  against  the  United  States  Leather 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed.  Pless  &  Winborne 
and  E.  J.  Justice,  for  appellant.  Hudglns,  Wat- 
son &  Johnston,  for  appellee. 

PER  CURIAM.  The  court  is  of  opinion,  on 
examination  of  the  record  in  this  appeal,  that 
there  is  evidence  of  negligence  to  be  submitted 
to  the  jury,  and  that  the  case  was  fairly  pre- 
sented by  the  judge  in  the  court  below.  We 
find  nothing  in  the  record  which  warrants  a  new 
trial.    No  error. 


NEWTON  et  al.  v.  BROWN  et  al.  (Supremo 
Court  of  North  Carolina.  May  13,  1909.)  Ap- 
peal from  Superior  Court,  Pender  County; 
Lyon,  Judge.  Action  by  H.  B.  Newton  and  an- 
other against  H.  A.  Brown,  Jr.,  and  others. 
From  a  judgment  for  plaintilTs,  defendants  ap- 
peal. Affirmed.  Mears  &  Ruark,  Stevens,  Beas- 
ley  &  Weeks,  and  J.  T.  Bland,  for  appellants. 
E.  K.  Bryan  and  C.  E.  McCullen,  for  appellees. 

PER  CURIAM.  The  plaintiffs  claimed  title 
to  the  land  in  controversy  by  color  and  posses- 
sion. Upon  an  examination  of  the  record  we 
find  no  error  in  his  honoris  rulings  upon  the 
evidence.  The  contested  matters  were  largely 
of  fact,  and  they  were  submitted  to  the  jury  in 
a  charge  following  well-settled  principles  and 
free  from  error.    No  error. 


WEBB  ▼.  W.  M.  RITTER  LUMBER  CO. 
(Supreme  Court  of  North  Carolina.  Mav  5. 
1909.)  Appeal  from  Superior  Court.  Caldwell 
County;  Murphey,  Judge.  Action  by  J.  B. 
Webb  against  the  W.  M.  Ritter  Lumber  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed.  Jones  &  Whisnant,  for 
appellant.  W.  O.  Newland  and  M.  N.  Harshaw, 
for  appellee. 

PER  CURIAM.  The  court  is  of  opinion,  up- 
on an  examination  of  this  case,  that  the  mat- 
ters involved  are  almost  entirely  of  fact,  and 
that  no  error  was  committed,  upon  the  trial. 
No  error. 


OAMBRELL  et  al.  y.  GAMBRELL  et  al. 

(Supreme  Court  of  South  Carolina.  April  9, 
1909.)  Appeal  from  Common  Pleas  Cirrnit 
Court  of  Anderson  County;  D.  E.  Hydrick,  Judge. 
JTcITon  by  Henry  Calvin  Gambrell  and  others 
against  Mrs.  Lena  Gambrell  and  others.  From 
the  judgment,  plaintiffs  appeal.  Affirmed.  Mar- 
tin &  Earle,  for  appellants.  Bonham,  Watkins 
&  Allen,  for  respondents. 

WOODS,  J.  After  careful  consideration  of 
the  able  and  elaborate  arguments  of  counsel, 
we  are  convinced  that  the  reasoning  of  the 
circuit  decree  is  sound,  and  its  conclusions  cor- 
rect. The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

RAY  T.  COUNTS.  (Supreme  Court  of  South 
Carolina.  May  19,  1909.)  Appeal  from  Com- 
mon Pleas  Circuit  Court  of  Bamberg  County; 
B.  W.  Memjninger,  Judge.    Action  by  F.  M. 


Ray  against  S.  H.  Counts.  Judgment  for  de- 
fendant,  and  plaintiff  appeals.  Affirmed.  B. 
T.  Rice,  for  appellant.  S.  O.  Mayfield,  for  re- 
spondent. 

WOODS,  J.  After  careful  consideration  of 
the  evidence  and  argument,  we  think  the  rea- 
soning of  the  circuit  judge  is  conclusive.  His 
conclusions  of  law  are  in  accord  with  the  most 
recent  decisions  of  this  court  on  the  subject. 
Moseley  v.  Witt,  79  S.  C.  141,  60  S.  E.  520; 
Lewis  V.  Cooley,  81  S.  C.  461,  62  S.  E.  868. 
This  court  adopts  the  decree  of  the  circuit 
court,  and  affirms  the  judgment  for  the  reasons 
therein  stated. 


LAMBERT  v.  PETERS.  (Supreme  Court  of 
Appeals  of  Virginia.  June  IT,  1909.)  Error  to 
Circuit  CJourt  of  City  of  Richmond.  Action  by 
R.  L.  Peters  against  G.  W.  Lambert.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed,  and  remanded  for  new 
trial.  Wm.  L.  Royall,  for  plaintiff  in  error. 
John  A.  Lamb,  for  defendant  in  error. 

BUCHANAN,  J.  This  case  was  heard  with 
the  case  of  Lambert  v.  Phillips  &  Son,  64  S. 
E.  945,  upon  the  same  record,  and  involves  the 
same  questions.  For  the  reasons  stated  in  the 
opinion  In  that  case,  handed  down  at  this  term 
of  the  court,  the  judgment  in  this  case  must  be 
reversed,  the  verdict  set  aside,  and  the  cause 
remanded  for  a  new  trial,  to  be  had  not  in 
conflict  with  the  views  expressed  in  that  opin- 
ion. 


MURPHY  v.  MURPHY.  (Supreme  Court  of 
Appeals  of  West  Virginia.  March  23,  1909.) 
Appeal  from  Circuit  Court,  Wood  County.  Di- 
vorce by  Leota  Grace  Muiphy  against  Law- 
rence D.  Murphy.  Decree  for  defendant,  and 
complainant  appeals.  Reversed  and  rendered. 
James  Watson  and  J.  D.  Cutlip,  for  appellant. 

BRANNON,  J.  The  circuit  court  of  Wood 
county  dismissed  a  bill  for  divorce  filed  by 
Leota  Grace  Murphy  against  Lawrence  D. 
Murphy,  based  on  adultery,  and  the  wife  ap- 
peals. No  defense  was  made  by  the  defendant. 
We  think  that  the  fact  of  adultery  is  sustained 
by  proof  of  the  actual  act^  and  by  proof  by 
other  witnesses  of  his  visiting  houses  of  ill 
fame  and  going  to  rooms  with  the  female  in- 
mates and  his  having  them  in  their  night- 
clothes  on  his  lap.  We  therefore  reverse  the 
decree  of  dismissal,  and  enter  a  decree  that 
the  bond  of  matrimony  between  Leota  Grace 
Murphy  and  Lawrence  D.  Murphy  be  dissolved, 
and  they  be  absolutely  divorced  from  each  otlier. 


BRITT  T.  CAROLINA  &  N.  R.  CO.  (Su- 
preme Court  of  North  Carolina.  Fall  Term, 
1908.)  Action  by  O.  M.  Britt  against  the  Caro- 
lina &  Northern  Railroad  Company.  For  for- 
mer opinion,  see  148  N.  C.  37,  61  S.  E.  601. 

PER  CJURIAM.  The  defendant  comes  into 
court  and  declares  that  since  the  petition  to  re- 
hear was  docketed  the  cause  of  action  has  been 
settled  and  discharged,  and  asks  leave  to  with- 
draw the  petition  to  rehear.  Thereupon  it  is 
ordered  that  the  petition  to  rehear  be  dismissed 
without  prejudice. 
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